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Attachment  against • 186 
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Malicious  prosecution- 189 

Surprise— Practice— Affidavits 260 

Sei>aration  of  jury — Criminal  law  880 

Nisi  Prius— Procedure  at  (Editorial) 118 

Non-joinder  of  wife— Amendment 260 

Non-pros.,  Judgment  of— Penal  action 288 

Notice  of  dishonor. — Ste  Bills  and  NotesL 

Notice  of  titie.— iSm  Ejectment 

Notioe  of  trial — Before  issue  joined — ^Irregularify ^  166 

By  new  attorney 167 

Nuisanee— Liability  of  Gas  Company 79 

Nni  tiel  award.— jSm  Arbitration. 

Opening  publication— When  allowed 190 

Osffoode  EaU  Examination  Questions  and  StudenCs  Guide--' 

Notice  of. 140 

• 

Parent  and  child— Undue  influence— Family  settiement. 63 

Parol  Eridenoe. — See  Eridence. 

Partition — Sale — Notifying  incumbrancers 189 

Partnership— Judgments  against  two  out  of  three— Priority-  184 
Apparent  partner— Acta  as  manager  ••••• 280 


886 
54 
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new  one  ..............................  ....«..«  104 

Money  paid  into  court— Fees 284 

Judges  order — Enforoing  by  attadunent 

— Bule  of  court.. -. 

Practice  (in  Equity) — ^Eridence — Affidavit  as  to  documents... 
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RnlesofCoort— Febmary,  1862 148 

September,  1862 266 

Sale  of  goods— Statute  of  Franda — ^Bongbt  and  sold  notes...    88 

Constmctite  acceptance 188 

Work  and  labour 140 
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Rule  of  nayigation — Steamers  approach- 
ing each  other 801 

Slander-'Certifieate  for  costs :     66 
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Collection  of,  after  return  of  roll 816 

Terms  notice— Rule  as  to,  applies  to  ^ectment 48 

Toronto  Esplanade— By-law— Debentures. 289 
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RcTcrsionary  interest — Acquiescence • 28 
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Residue— Aliquot  shares— Abatem't,  228 
Next  of  kin  **  according  to  stat  of 
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DIARY   FOR  JANUARY. 


1.  Wndn«i4»7 ......  CfreomcMon.    Taten  to  be  eompnted  from  thU  day. 

6.  SUV  DAT 2««<  Sunilajf  of  tar  Oiirttmas. 

0.  Moa(Uy  .^.....  Epiphanjf,     (V>ant7  Ooart  Term  Iwgias.     Parrogata  Ooort 

Term    hii^ns       Heir   and   OevlsM   cUttingg   eommenoa 
Hiiniclp<«l  KltwUnns. 

8.  WednewSaj Flection  of  Schiml  Tnwtpei^ 

0.  TbQrwIay Yitrk  and  Pe<-1  Wmtir  AmlMH  onmm*nco. 

11.  Patanlny Omnty  C<»art  and  i^urmi^aie  Coui  t  Term  ends. 

1*2.  SOS  DAY... iMl  Smttdnyiftrr  ^fftliunjf, 

13.  Monday Keonnler's  Conrt  sits,    fiiectlonof  Police  T^rastees  in  Police 

TllIagNi. 

15.  Wednesday Tmwurer  or  ChamberUin  of  Municipal! tlea  to  make  retnms 

to  Rottrd  of  Auditon. 

18.  Saturday Artlrli^,  Ac,  to  l»e  Iffl  with  Secretary  of  Law  Society. 

10.  8U.VD4Y 2nd  Simda$f  nfUr  Epiphany. 

20.  Monday Memlteni  of  Municipal  ('V>ancilfl  (except  Connties)  and  Tnutees 

of  INitlee  TIlUgfNi  to  hold  their  flmt  meeting. 

21.  Toeeday  .........  Hair  and  r)e«i*«e  Sittings  end.    Laat  D«y  fur  >rotIee  Chancery 

KxaminaiionA.  Toronto. 

28.  SUNDAY 8rd  Sundnp  nfur  Epfphanjf, 

28.  Tuesday Mamhrra  of  Omnty  OhidciI  to  hold  their  firnt  meetlnir. 

31.  Friday ............  Laat  day  for  Citifa  and  Counties  to  make  return*!  to  GoTern* 

menu    Day  for  Grammar  tichoul  Trustees  to  retire. 


IMPORTANT    BUSINESS    NOTICE. 

I\tr$mu  inddiUft  U>  the  Propridftr*  of  IhisJtiurnaJ  ar*  r^qwtltd  in  rtmffnh*T  that 
all  tntr  ]>ut  dHe.acemmtt  have  bent  j)tacfd  in  thehandu  nf  Mtntn.  Patton  d-  Ardagh^ 
AUanuySf  Barrie,  /or  eoliedion;  and  that  only  a  prompt  rtmiUanee  to  them  wiU 
$ave  co$tt. 

R  U  with  ffr^at  rehtetaftef  thM  tht  PraprMnn  haw  adopted  fhfs  eounf;  hut  they 
havf  hetm  oooipdted  tn  do  to  in  order  to  enaUe  t/ten  to  meet  their  current  ezpenta 
which  are  very  tuaty, 

yaw  thai  the  wffulneu  of  the  Jnumal  U  m  qenerdUyadmittMLit  wnuM  not  be  unr 
r^atomahU  tn  ^jtp^et  that  the  Pmfeuirm  and  Officer t  of  the  (hurls  MMH*d  acenrd  it  a 
iCberal  tupporij  inttead  ufaUawing  thtmselvee  to  be  Mued  for  their  eub$criptitm$, 
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TIIE  MASON  AND  SLIDELL  CASE. 


QaestioDs  of  right  and  wrong  are  of  daily  occurrence  be- 
tween individuals,  and  attract  little  attention  bejond  the 
circle  of  those  immediatelj  interested.  Bat  where  the 
question  raised  is  one  between  nations,  not  only  the  sub- 
jects of  these  nations,  but  often  the  whole  ciTilized  world, 
is  interested  in  the  proper  solution  of  the  question. 

Just  such  a  question  was  lately  pending  between  Great 
Britain  and  the  United  States  of  America. 

A  British  mail  steamer  called  the  Trent  sails  from 
Hayanna  to  England.  She  has  on  board,  among  other 
pa.s8engers,  two  gentlemen  called  Mason  and  Slidell.  She 
is  intercepted  on  the  sea  by  a  United  States  vessel  of  war 
called  the  San  Jacinto.  She  is  boarded  by  Captain  Wilkes 
the  commander  of  the  San  Jacinto,  who  takes  into  custody 
Messrs.  Mason  and  Slidell  and  removes  them  to  his  own 
vessel.  The  Trent  is  then  allowed  to  proceed.  It  is 
believed  that  these  two  gentlemen  were  aqoredited  agents 
of  the  government  of  the  Confederate  States,  and  it  is  sup- 
posed they  carried  despatches  from  the  government  of  the 
Confederate  States^  but  the  contents  of  the  despatches  are 
unknown. 

The  question  was  whether  the  conduct  of  Captain  Wilkes 
WM  justified  by  international  law  or  the  lav  of  nations. 


The  law  of  nations  is  what  lawyers  term  lex  non  scripfa 
or  unwritten  law.  It  is  not  to  be  found  written  in  any  code 
or  set  of  statutes.  It  in  this  respect  resembles  the  common 
law  of  England.  Its  source  is  the  law  of  reason.  Traces 
of  it  may  be  found  in  the  writings  of  eminent  authors  of 
acknowledged  international  authority.  Where  these  are 
silent,  reference  is  made  to  the  conduct  and  practice  of 
nations.  Where  this  fails,  reference  is  made  to  the  prin- 
ciples of  natural  justice  which  are  common  to  all  mankind, 
of  whatever  language,  colour  or  creed. 

No  court  exists  for  the  administration  of  this  law.  No 
tribunal  has  jurisdiction,  unless  by  consent,  to  adjudicate 
upon  the  jarring  interests  of  contending  powers.  The  de- 
cision of  such  questions  is  too  often  left  to  the  god  of  battles. 

War  is  a  great  evil.  It  usually  arises  between  two 
nations.  It  sometimes  extends  to  several  nations  :  but  at 
all  times  there  are  nations  which  take  no  part^or  lot  in  the 
dispute.  These  are  neutrals.  The  belligerents  have  their 
rights  and  neutrals  have  their  rights.  The  rights  of  the 
one  are  the  obligations  of  the  other. 

It  is  the  obligation  of  a  neutral  power  in  all  things  to 
show  strict  impartiality  to  the  belligerent  powers.  If  she 
actively  favor  one  of  the  parties  to  the  prejudice  of  the 
other,  she  is  no  longer  a  neutral. 

But  commerce  between  nations  is  not  to  bo  stopped  be- 
cause two  nations  are  at  war.  Commerce  no  doubt  may 
suffer,  but  is  to  suffer  as  little  as  possible  consistent  with 
the  rights  of  the  belligerents. 

It  is  the  right  of  a  belligerent  nation  to  deprive  her 
opponent  of  every  thing  which  may  enable  her  to  resist  or 
injure.  It  is  her  right  to  intercept  every  thing  relating  to 
war,  whether  carried  by  neutral  vessels  or  not. 

In  order  that  commerce  may  subsist  in  as  great  a  degree 
of  freedom  as  consistent  with  the  laws  of  war,  there  are 
certain  rules  to  be  observed  on  which  most  civilized  powers 
appear  to  be  agreed. 

One  rule  is  that  a  belligerent  may,  on  the  high  seas,  in- 
tercept goods  contraband  of  war,  sueh  as  arms,  ammuni- 
tion, timber  for  shipbuilding,  naval  stores,  and  even  provi- 
sions under  certain  circumstances.  (Vattel,  837 ;  Chitty's 
Jjaw  of  Nations,  119,  128.).  This  is  a  right  fully  acknow- 
ledged by  Great  Britain.     {Barker  v.  BlakeSj  9  East.  283.) 

The  right  to  intercept  necessarily  involves  the  right  to 
search.  (Vattel,  339.)  A  neutral  ship  refusing  to  be 
searched,  would  from  that  proceeding  alone  be  held  con- 
demned as  a  lawful  prize.    (Vattel,  339.) 

The  visitation  must  be  limited  to  an  inquiry  with  a  view 
to  the  seizure  of  such  contraband  goods  as  may  be  on  board, 
and  to  ascertain  the  vessel's  neutrality.  (Wfaeaton,  591, 
note  a.) 
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If  the  vessel  violate  her  neutralitj  she  is  liable  to  con- 
fiscation. (Wheaton,  567  ;  Phillimore,  370.) 

Of  the  same  nature  with  the  carrying  of  contraband 
goods  is  transportation  of  military  persons  or  the  c^Tying 
of  despatches  in  the  service  of  the  enemy.   (Wheaton^  562.) 

Military  persons  are  in  the  natare  of  contraband  of  war. 
The  transportation  of  a  person  not  upon  military  service  u 
an  innocent  act.    (6  Rob.  428-9.) 

despatches  are  defined  as  ''  all  official  communications 
of  official  persons  in  the  public  affiiirs  of  the  government/ 
(6  Rob.  65.)  But  it  is  not  every  despatch  that  is  contra-* 
band  of  war.  The  right  to  seize  a  despatch,  if  it  exists  at 
til,  is  only  to  seize  when  because  of  its  character  it  is  cal- 
culated to  proJiote  the  cause  of  the  enemy.   (6  Rob.  457.) 

Nor  does  the  mere  carrying  of  despatches,  even  if  hostile 
in  their  character,  affect  a  vessel's  neutrality.  The  des- 
patches must  be  fraudulently  that  is  knowingly  carried,  or 
the  vessel  be  specially  hired  to  carry  them.  (Wheaton,  565.) 

What  did  Captain  Wilkes  seize  ?  Not  goods  contraband 
of  war,  for  there  were  none  such.  Not  despatches,  for 
were  none  such  disoovered.  He  seized  two  persons,  so  far 
as  shown,  without  any  military  position  in  the  Confederate 
States. 

The  United  States  has  admitted  the  right  in  time  of  war 
to  search  their  merchant  vessels,  not  only  for  goods  con- 
traband of  war,  but  even  for  persons  in  the  military  and 
naval  service  of  the  enemy ;  but  always  denied  the  right  to 
search  for  mere  subjects  on  an  American  ship. 

The  right  which  she  always  denied  to  others  is  not  one 
which  she  could  with  reason  have  claimed  to  hersel£ 

What  Great  Britain  disputed,  however,  was  not  so  much 
the  right  to  search  as  the  right  to  seize.  The  one  was  a 
mere  inquiry,  the  other  was  an  act  of  judgment.  What  right 
had  Captain  Wilkes  to  decide  upon  the  liability  of  3IessT8. 
Mason  and  Slidell  to  arrest  ?  Who  made  him  the  judge 
to  determine  a  question  involved  in  so  much  doubt,  and 
of  such  international  magnitude  ? 

No  despatches  were  found.  There  was  nothing  shown 
to  justify  a  well  grounded  suspicion.  It  was  said  the  owners 
of  the  vessel  knew  they  were  violating  international  law  by 
carrying  these  men.  If  so  the  veseel  should  have  been 
seized.  The  questions  involved  would  in  that  case  have 
been  quietly  determined  in  an  admiralty  court  of  competent 
jurisdiction. 

The  want  of  an  international  court  is  a  disgrace  to  our 
present  boasted  state  of  civilization.  Courts  are  constituted 
fur  the  determinatian  of  questions,  both  great  and  small, 
among  subjects  of  the  same  state.  In  this  way  peace  b 
preserved  and  society  is  preserved.  But  where  questions 
arise  between  contending  states — for  the  want  of  a  properly 


constituted  tribunal — appeals  are  made  to  armies,  reason 
set  aside,  and  society  outraged. 

Happily,  owing  to  the  prudent  conduct  of  the  United 
States  government,  war  between  Great  Britain  and  the 
United  States  is  for  the  present  averted.  We  are  thankful 
for  the  result.  Instead  of  upbraiding  the  government  of 
the  United  States  for  its  weakness,  all  (riends  of  peace  will 
admire  its  firmness.  An  error  acknowledged  is  a  victory 
won, — a  victory  none  the  less  glorious  because  bloodless — » 
victory  which  belongs  to  neither  party  but  to  both — a  tri- 
umph— not  of  arms,  but  of  reason  and  justice. 

MR.  JUSTICE  BURNS. 

We  make  room  in  this  number  for  the  admirable  address 
delivered  by  this  learned  judge  to  the  Grand  Jury  at  the 
late  Assizes  for  the  City  of  Toronto. 

It  is  seldom  that  we  find  an  address  so  able  and  so 
learned  delivered  on  such  an  occasion.  When  we  do  find 
one  such  it  is  a  duty  which  we  owe  to  the  profeaeion  to 
preserve  it  in,  and  to  make  it  known  through,  the  columns 
of  the  Law  Journal. 


LAW  SOCIETY,  UPPER  CANADA. 

EASTXR  TBRH,  ISOl. 


ADMISSION  FOR    ATTORNEYS, 


STORY'S  KQUITVr  JURISPRUDENCE. 

1.  Under  what  general  heads  does  Story  treat  this  sabject? 

2.  When  is  a  cross  bill  proper  t 

8.  What  shoald  an  answer  eontam  7 

4.  Gi?e  instances  of  the  **  Auxiliary'*  JnrisdictioD  of  Equity. 

5.  How  far  does  Euity  interfere  in  matters  of  rent! 

6.  What  exceptions  preTail  to  the  general  rule,  as  to  parties  to 
suits? 

7.  What  is  the  right  of  coDtribution,  and  between  whom  will  it 
be  enforced  ? 


BLACKSTONE'S  COMMENTARIES. 

1.  In  what  does  the  right  of  property  consist! 

2.  What  are  the  four  chief  relations  in  which  persons  stand  to 
eaob  other  in  priTate  life  T 

8.  What  are  the  three  points  to  be  considered  in  construing  a 
remedial  statute  ? 


SMITH'S  MERCANTILE  LAW. 

1.  To  what  limitations  is  the  right  of  an  undisclosed  principal  to 
sue  on  a  contract  made  by  his  agent  subject  ? 

2.  Upon  what  does  the  negoti Ability  of  bills  of  exchange  and 
promissory  notes  respectiTely  depend  ? 

8.  What  is  an  endorsement  in  full,  in  blank,  a  restrictive 
endorsement,  and  an  endorsement  **  tan»  reeoura"  and  what  is 
the  effect  of  such  endorsements  respectlyely  ? 

4.  What  is  a  charter  party,  and  a  bill  of  lading. 

WILLIAMS  ON  REAL  PROPERTY. 
1.  What  was  the  effect  of  a  warranty,  and  how  has  it  been 
affected  by  recent  statutes  ? 
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2.  What  are  the  statatorj  requirements  with  refereoce  to  lease* 
hold  interests  T 

S.  How  far  is  a  eoTeoant  affected  by  a  license  once  given  for 
•  breach  of  it? 

4.  What  limitations  exist  with  respect  to  execntorj  interests  in 
land? 

5.  What  are  the  requisites  of  a  Will  of  realty  ? 

6.  How  may  estates  tail  be  effectually  barred? 

7.  Qive  examples  of  tested  and  contingent  remainders. 


STATaXES,  PLEADINGS,  AND  PRACTICE. 

1.  What  statutory  provisions  exist  with  reference  to  the  Court 
of  Chancery  ? 

2.  When  will  a  discovery  be  enforced  ? 

8.  What  old  forms  of  bills  have  the  general  orders  abolished  ? 

4.  Sketch  the  ordinary  proceedings  in  a  snit  in  Chancery,  from 
the  beginning  to  its  termination. 

6.  When  infants  are  party  defendants  to  a  bill,  how  can  the 
plaintiff  proceed  against  them,  notwithstanding  their  disability? 

6.  What  is  necessary  in  entering  an  appearance  to  a  writ  of 
^ectment  when  the  defendant  intends  to  set  np  title  in  himself? 

7.  In  what  cases  and  at  what  period  of  the  suit  has  a  coort  Of 
jadge  power  to  refer  to  arbitration  oompulsarlly  ? 

8.  Under  what  circumstances  will  an  amendment  be  allowed  at 
the  trial  in  case  of  misjoinder  of  defendants  ? 

9.  In  what  cases  of  replevin  is  an  order  of  a  judge  unnecessary 
before  issuing  the  writ  ? 

EXAMINATION  FOR   CALL, 


TAYLOR  ON  EVIDENCE. 

1.  What  are  the  rules  relating  to  secondary  evidence,  and  its 
reception  ? 

2.  Distinguish  between  evidence,  competent  evidence,  and  satis- 
factory evidence. 

3.  What  exceptions  are  there  to  the  rule,  that  communications 
between  attorney  and  client  are  privileged  ? 

4.  What  are  the  rales  respecting  the  right  to  begin  and  reply  ? 
6.  What  is  the  effect  of  Judgments,  both  as  regards  parties  and 

strangers  ? 
6.  What  arc  the  proper  ftinetions  of  judge  and  jury  reapcctivdy  ? 

STEPHEN  ON  PLEADING. 

1.  What  constraction  will  be  put  on  the  language  of  a  pleading 
which  admits  of  two  constructions? 

2.  Are  there  any,  and  if  so  what  class  of  pleas  which  neiiher 
traverse  nor  confess,  and  avoid  the  declaration  ? 

4.  What  is  a  departure,  and  what  is  the  first  stage  la  pleading 
at  which  it  can  occur  ? 


ADDISON  ON  CONTRACTS. 

1.  How  would  an  ordinary  contract  and  a  bill  of  exchange 
respectively  be  affected  by  the  consideration  being  partly  legal 
and  partfy  illegal  ?    Give  yonr  reasons. 

2.  What  will  be  a  sufficient  acknowledgement  In  writing  to  take 
a  debt  oat  of  the  Statute  of  Limitations. 

8.  Mention  any  contracts  which  will  be  binding  If  under  seal, 
bat  not  otherwise. 


to  bills  of  exchange,  what  are^the  principal  rules  which  are  to 
govern  ? 

2.  In  what  cases  may  notice  of  dishononr  be  excused  ? 

8.  What  is  the  general  right  acquired  by  the  transferee  of  a  bill, 
and  what  exceptions  exist  thereto  ? 

4.  When  does  the  Statute  of  Limitations  begin  to  ran  in  the 
case  of  a  promissory  note  payable  on  demand  ? 

5.  If  the  holder  of  a  bill  agrees  to  renew  it  when  it  becomes  due, 
is  he  bound  to  do  so? 

6.  How  far  is  a  renewal  bill  affected  by  the  character  of  the 
consideration  for  the  original  bill  ? 

SMITH'S  MERCANTILE  LAW. 

1.  What  warranties  on  the  part  of  the  insared  are  implied  in  a 
marine  policy  ? 

2.  When  does  the  right  to  stop  in  transitu  arise  ?  What  is  its 
effect  on  the  property  in  the  goods  seised  ?  and  how  may  it  be 
defeated  ? 

8.  What  is  the  difference  between  a  factor,  a  broker,  and  a 
dd  credere  agent  ? 

STORT'S  EQUITY  JURISPRUDBNCS. 

1.  "  Qui  prior  ett  in  tempore,  potior  ett  in  j'are,**  Is  this  princi- 
ple of  universal  application  in  Equity  ? 

2.  How  must  trusts  be  evidenced?  and  what  exceptions  arc 
there  to  the  general  rule  ? 

8.  What  difference  is  there  in  the  nature  of  a  contract  at  Law 
and  in  Equity? 

4.  Give  examples  of  the  jurisdiction  of  **  Auxiliary  Equity"? 

6.  Under  what  circumstances  may  a  discovery  be  compelled, 
notwithstanding  a  forfeiture  or  penalty  may  result  therefrom  ? 

6.  Mention  some  of  the  principles  laid  down  by  Story,  as  to 
"  Equity  pleading." 


WILLIAMS  ON  REAL  PROPERTY. 

1.  How  may  the  estate  of  a  tenant  for  life  be  forfeited  ? 

2.  Explain  the  effect  of  the  statutes  passed  in  the  13th  and  27th 
years  of  Queen  EHzaheth  upon  alienations  of  property. 

8.  Under  what  circumstances  has  a  specialty  creditor  priority 
over  a  simple  contract  creditor  ? 

4.  How  can  an  interest  in  a  term  of  years  be  snrrendered  ? 

^.  Wherein  does  the  Law  of  Canada  differ  from  that  of  Knglaad 
as  to  a  wife's  dower  ? 

6.  How  for  have  statutory  provisions  affected  the  Common  Law 
modes  of  alienation  of  estates. 


BYLES  ON  BILLS. 
1.  In  cases  of  conflict  between  the  English  and  Forelga  tew  ^ 


STATUTES,  PLEADING,  AND  PRACTICE. 

1.  What  discretionary  juftsdiotion  was  given  te  the  court  of 
Chancery,  by  the  Act  which  first  established  it  in  Upper  Canada  ? 

2.  How  must  a  defence  to  a  suit  in  Equity  be  set  up  ?  and  dU- 
tinguish  between  the  present  and  the  former  practice. 

3.  What  jurisdiction  has  Chancery  over  infanta  and  their  .estates  ? 

4.  What  ifl  the  afidavit  of  prodaotion,  and  what  chonM  U 
contain? 

5.  In  what  cases  will  the  Court  of  Chancery  still  commit  by  the 
writ  of  attachment  ? 

6.  What  ia  the  present  coarse  (instead  ef  attachncDt)  to  eofbrea 
nn  award  for  payment  of  money  where  the  order  of  reference  has 
been  made  a  rule  of  court  ? 

7.  What  most  be  the  nature  of  a  debt  to  be  the  stttjeet  of  gar- 
niahment? 
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8.  Wbttt  id  the  effect  of  a  verdict  for  the  defeodaut  in  repUTin 
on  the  single  issue  of  non  eepUf 

9.  What  is  the  effect  of  withdrawing  a  record,  withdrawing  a 
jaror,  and  the  jurj  being  discharged,  respectively  ? 


JUDGMENTS. 


Q  UEEN'  S   BENCH, 

Present :  Robihson,  G.  J. ;  McLban,  J. ;  Bubns,  J. 

wax  Dectmhcr,  1801. 
Murray  t.  Brydgea. — No  rule. 

Drew  V.  Finlayton. — Rale  refused. 

Burke,  atiiynee  o/aheriffj.  Olover  and  MeTavUh. — Rale  to  stay 
proceedings  on  a  repleviu  bond.     Rule  absolale. 

Shedden  t.  Worthington. — Action  on  a  sealed  contract  to  deliver 
on  oars  of  Northern  Railway  certain  stone,  according  to  ppeeifica- 
tion.  Payments  to  be  made  monthly.  Pleas:  I.  Non  ett factum; 
2.  Did  not  deliver;  8.  Did  not  deliver  as  required.  Verdict  for 
plaintiff;  and  rule  for  new  trial,  on  the  ground  of  verdict  being 
contrary  to  evidence  and  judge's  charge.  The  judge  was  dissatis- 
fied with  verdict.    Rule  absolote  for  new  trial  on  payment  of  costs. 

Vanwart  v.  Carpenter,—  K^ixom  on  guarantee.  Trial  at  Hamil- 
ton, before  Hagnrty,  J.  Pleas:  I.  Nonanumpnt;  2.  Goods  not 
goods  of  plaintiff;  8.  After  goods  delivered,  agrc'ed  that  plaintiff 
should  give  time  to  creditor ;  4.  That  creditor  delivered  bills  of 
exchange,  &o.,  in  full  of  debt.  Issue.  Rule  absolute  for  new 
trial  wiibotti  costs. 

In  re  B*gginbotkam  and  Moore, — Rule  on  jadge  of  eounty  eonrt  %f 
Wellington  for  a  prohibition  restraining  bim  as  judge  of  division 
court  from  proceeding  on  claim  not  within  jurisdiction.  Plaintiff 
did  not  attend,  but  instructed  counsel  to  attend  trial ;  and  ohjeo- 
tfons  were  made  as  to  jurisdiction,  but  overruled  by  fbe  judge. 
Plaintiff  in  division  court  sued  for  £26,  abandoning  £1  8s.  8d. 
Before  the  six  days  for  moving  for  new  trial,  judge  gnve  leave  to 
plaintiff  to  amend  his  claim,  so  as  to  bring  it  within  jurisdiction 
of  division  court.  The  pinintiff's  case,  as  shown  by  the  first 
Btat(*ment,  showed  the  action  was  not  within  the  jurindiction  of 
the  division  court.  The  judge  then  allowed  the  amendment.  If 
there  was  any  irregularity  in  granting  the  amendment,  that  ia  no 
reason  for  awarding  the  prohil-ition,  if  case  now  within  division 
court;  and  as  the  defendant  has  moved  for  a  new  trial  in  the 
court  below,  case  allowed  to  go  on  as  it  now  stands.  Rule 
discharged. 

Orey  v.  Barding. — Trespass.  Plaintiff  was  ejected  at  a  time  of 
great  severity  of  weather.  The  plaintifTs  children  were  driven  to 
take  shelter  in  a  barn,  totally  unfit  to  shelter  them.  There  was 
an  appearance  of  great  cruelty,  on  the  part  of  the  defendant,  in 
the  way  in  which  the  plaintiff  and  his  family  were  treated.  Ver- 
dict for  plaintiff;  and  defendant  moved  for  a  new  trial,  or  verdict 
for  defendant.  Jonu  v.  Chapman^  2  £x.  203,  case  in  point 
in  favor  of  the  defendant  Rule  absolute  to  enter  verdict  for 
defendant  on  second  plea. 

Fra»er  t.  Fraliek, — Ejectment.  Trial  at  Kingston,  before  Rich- 
ards, J.  Question  submitted  was,  whether  dewt  voluntary  or  for 
good  consideration.  Jury  found  for  plaintiff^  B«le  abaolate  for 
new  trial.    Costs  to  abide  the  event. 

Colebrooke  T.  Corporation  of  Townthip  of  Bran^ford,^^Aet\on  for 
not  keeping  bridge  in  repair,  by  which  plaintiff's  carriage  and 
horses  were  damaged,  and  plaintiff's  legs  broken.  Trial  at  Brant- 
ford  before  Bama,  J.  Defendants  plMded  that  they  bad  passed 
by-laws  to  keep  roads  in  repair,  and  bad  employe*]  overseers  for 
the  proper  keeping  in  repair  of  all  roads  and  bridges  in  the  muni- 
cipality. The  municipality  are  the  owners  of  the  roads  and 
bridges,  and  are  bound  to  keep  them  in  repair,  and  are  therefore 
not  like  tmstees  or  oommissioners,  who  bave  only  charge  of  such 
roada  and  bridges.  837th  aeotion  of  mnnioipal  act  requires  every 
corporation  to  keep  roads  and  bridges  belonging  to  them  in  proper 
repair,  and  gives  an  action  for  neglect  of  so  doing.  The  verdict, 
therefore,  allowed  to  stand.  Role  for  non«sait  or  new  trial 
dischargwL 


Sttunaton  and  Trust  and  Loan  Corfpany  v.  Strong. — £jectment. 
Defendant  defended  fur  whole  lots  and  clnin  ed  for  improvements, 
but  the  plaintiff  denied  the  right,  and  contended  that  this  was  not 
a  proper  case  for  assessment  of  improvements.  The  jary  foond 
£125  for  improvements,  and  £460  for  land,  being  at  £6  per  acre. 
Shown  that  then*  was  no  proper  survey.  Fer  cur. — The  sssess- 
mtnt  must  be  set  aside,  and  rule  absolute. 

Addison  t.  Burrell. — Action  of  replevin  after  distress  for  rent. 
At  the  trial  the  defendsnt  and  his  witnc«(>es  were  not  present, 
althiiogh  subpoenas  had  been  sent  through  the  post  office  tn  good 
time.  The  letter  enclosing  them  was  not  received  by  defendant 
until  6th  November,  and  trial  had  tnken  place  on  IGtn  October  in 
its  turn.    Rule  absolute  for  new  trial.      Costs  to  abide  the  event. 

Ifarmer  t.  Gouinloek. — Trover.  Trial  at  Brantford.  Defend- 
ant had  obtained  judgment  against  Henry  Banner,  and  sought  to 
attsch  certain  chattels.  The  plaintiff,  his  son,  Robert  Harmer, 
claimed  the  goods,  and  under  an  interpleader  in  county  eonrt 
Verdict  for  Robert  Hurmer.  After  this  the  plaimiff  then  brought 
this  aelioB.    The  interpleader  is  an  estoppsU    Rule  discharged. 

Her  r.  Nolan  and  /bar.— Tre spsss.  Motion  to  enter  a  non-sni^ 
for  defendant,  or  for  new  trial.  The  court  think  the  plnintiff 
ought  to  be  non- suited  on  the  ground  that  the  whole  of  the  lot 
was  granted  by  the  fiist  patent.     Rule  absolute  fur  non-«ait. 

Mcfjaehlin  v.  Mellrnry. — Rule  niti  to  set  aside  judgment  and  all 
proceedings  thereunder,  on  ground  that  judgment  signed  against 
good  faith,  after  plaintiff*s  attorney  bad  snld  th«t  he  wonld  not  go 
on  with  the  suit,  and  on  the  merits.  The  motion  wss  nade  two 
years  after  judgment  was  signed,  and  when  defendant's  lands 
were  about  being  sold  under  /L  /«.  lands.  Rule  absolute  on  pay- 
ment of  costs. 

Mewbum  t.  Street. — Motion  on  beh«lf  of  one  Spalding,  for  leave 
to  appear  and  defend.  Information  filed  for  the  forfeiture  of  cer- 
tain lands.     Rule  absolute. 

Smith  T.  Pffi«/<y.— Action  of  trespass.  Motion  on  behalf  of 
defendant  for  new  trial  on  ground  of  excessive  dnmages,  and  on 
law  and  evidence;  and  on  ground  that  cafe  was  taken  in  absence 
of  defendant's  witnesses,  who  srrived  a  day  too  late,  in  cooBe- 
quence  of  not  receiving  a  letter  by  pot^t  in  time.  Rule  absolute  on 
payment  of  coats.     Costs  to  be  paid  witbln  ten  days. 

Cataragui  Bridge  Company  v.  Iloleomh  et  al, — Declsration  ststes 
that  plaintiffs  wrre  ownrrs  and  in  pust'Sssion  of  bridge  called  the 
Cataraqni  bridge,  and  that  defendants  were  in  posseesioo  of 
"t earner  Comet :  that  by  great  negligeoce,  miseondoet  nnd  wsnt 
of  care  of  defendants  ran  their  steamer  against  the  plaintiffs 
bridge,  thereby  greatly  injured.  Dffendants  contended  at  the 
trial  that  plaintiffs  should  shew  want  of  care,  negligereo  or  mis- 
conduct on  part  of  defendanta.  Plaintiffs  e<in tended  thst  it  was 
sufficient  for  them  to  shew  that  defendsntb'  steamer  waa  foood 
drifted  against  the  bridge.  Judge  ruled  that  the  burden  of  proof 
lay  on  plaintiffs.  Plaintiffs  took  a  non-suit;  snd  ibis  term  moved 
to  set  the  non- suit  aside.  The  court  think  that  it  wss  suffi«ieDt 
for  plaintiffs  to  shew  that  defendants'  steamer  was  found  drifted 
against  the  plaintiffs'  bridge ;  and  that  the  burden  of  proof  lay  on 
defendants.     Rule  absolute  to  sot  aside  non-suit, 

Qutm  T.  ^rowfi.— Motion  for  a  new  trial,  on  the  ground  of 
rejection  of  msterial  and  adu«israble  evidence  on  the  part  of  the 
prisoner.  Evidence  of  Dolan  ought  to  have  been  received.  New 
trial  granted. 


Present :  RoBurtov,  C.  J. ;  MoLbait,  J. ;  Bumm,  J. 

31st  IMMiber,  ISO. 
Witconnn  Bank  ▼.  Commereial  ^daifr.— Rule  nin  discharged. 
Corporation  of  County  ofLambfon  t.  Potmss/f.— Stands. 

Churthwmrdent  of  St,  Oeorge*»  Churchy  Owen  Sound  v.  Corpora- 
tion of  Orey  et  al. — Judgment  for  plaint  ffs  on  demurrer,  with 
leave  to  move  to  amend  in  one  month.  Plea  held  bad:  1st. 
Because  no  juctification  of  trespass  without  a  by-law;  2nd. 
Because  county  has  no  power  to  pass  &  by-law  affsoting  a  road  in 
tie  town. 
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M  Kay  t.  Smith. — .Jmlgment  roll  to  be  nmeoded,   Hod  then 
jQdienirut  of  TeriBciitiou  for  plaintiff.     Mauds  as  to  costs. 

Chapman  Y.  Vuhrrp, — Juilgtnent  for  pUiniiff  iipoa  demurrer, 
with  lea?e  to  move  to  amend  witbiu  one  aioiiib. 

SafftM  ▼.  O'Connor. — Rale  absolute  to  enter  verdiot  for  defendant 

WatU  ▼.  ffowell. — Assignment  for  benefit  of  creditors.     Held 
bad  OD  several  grounds.     Apt^eal  dismissed  with  costs. 

Patton  T.  ife/tn//«.— Postea  to  plaintiff. 

AyUwoTth  T.  Pattrion  and  wife. — Judgment  on  demurrer  for 
plaintiff.     Writ  of  revivor  proper  remedjr. 

Widdtrficld  v.  Mcteal/e. — Appeal  from  countj  of  Elgin.  Dismissed 
witli  eosts. 

BiUington  v.  Bailtdo. — Action  against  attorney  for  negligence. 
Verdict  for  plaintiff  under  1st  count  for  Is.     iiamnges  to  stand 
Vvniict  for  defendant  on  second  count:    also  to  stand.     Kule 
discharged. 

LucoM  V.  Gzowki, — Rule  absolute  for  new  trial  upon  payment 
of  coats.     Special  jurj  suggested. 

AuMtn  y.  S^aycfer.— Rule  discharged.     McLean,  J.,  dubitanei, 

HuUan  T.  BeamUh. — Stands. 

Austin  T.  Hevoson, — Rule  discharged. 

Wation  V.  Callaway. — Rule  discharged. 

In  re  Portman  and  Paltnton. — Appeal  dismissed  with  costs. 

T/i€  Qneen  t.  Oeorye  Happd, — Convictioa  affirmed. 


COMMON  PLEAS. 

Present :  Drapib,  G.  J. ;  Richards,  J. ;  Haoaktt,  J. 

16ih  DaesmlMr,  1801. 
King  t.  Z>oii^Asr(y.— Postea  to  defendant. 

King  t.  Olafford. — Action  on  bills  of  exchange.  Declaration 
contained  common  coonts.  Pleas-^pajm^nt,  and  statute  of  limi- 
tations. Defendant  obj«ct«d  that  plaintiff  could  not  proceed  on 
common  counts,  as  writ  was  specially  endorsed  for  bill  of  exchange 
Cane  was  tried  at  county  court,  under  an  order  of  judge  in  cham- 
bers. Defendant  applied  at  trial  to  amend  his  pleading.  Judge 
refused*  on  the  ground  that  he  had  not  power  to  do  so.  Verdict 
for  plaint  ff  with  leave  to  defrndaot  to  move  to  enter  a  yerdict  for 
him.  Rule  nin  for  leaye  te  enter  a  verdict  or  fur  new  trial,  on 
ground  of  misdirection  by  jndg«*,  and  on  the  ground  that  judge 
should  have  amended  pleas.  Rule  di><*charged.  Plaintiff  allowed 
to  amend  his  nisi  prius  record,  and  judgment  for  plaintiff  on  first 
count. 

For  tier  y.  Wilton. — Judgment  for  defendants  on  demurrers.  No 
amendment  allowed. 

Bank  of  Upper  Canada  v.  Thomao. — Action  on  note.  Plea  on 
equitable  grounds,  that  defendant  was  surety  for  A.  R.,  an 
accumodatioa  maker  of  note,  and  that  plaintiffs  gave  time,  and 
therefore  discharged  defendant.  Plaintiffs  demurred.  Judgment 
for  plaintiffs  on  demurrer. 

Vtlaire  v.  Or^at  We»ttm  Railway  Company, — Appeal  allowed. 

Jenkinn  v.  WtUoek. — Action  for  amount  of  stock  held  by  defend- 
ant Defemlant  demurs  to  'ledaration  raising  several  ohJHStions : 
one  was  that  a./f.  fa,  should  have  been  is*nod  against  the  Company 
to  every  county  through  which  their  road  ran.  Judgment  for 
plaintiff. 

Brown  r.  Oa6om«.— >Action  on  oovenant  in  mortgage.  Defend- 
ant pleaded  an  equitable  plea.  Plaintiff  demurred  Verdict  for 
defendant.  Plea  bad.  Judgmentforpluntiff  on  demurrer.  Kule 
for  new  trial  absolute. 

Patieroon  v.  2*Aoma«.-— Action  against  sheriff  for  a  false  return. 
Plaintiff  demurred  to  defendant's  plea.  Plea  held  bad.  Jndg- 
neot  for  plaintiff  on  demurrer. 

Dunkin  v.  CW>»i4m.— Postea  to  plaintiff. 

TurnbuH  v.  Inntrnnee  Co.  of  Johnstown  District. — The  rule  is 
stmng  aeaiost  receiving  affidavits  of  jurymen.  Rule  granted  for 
new  trial,  on  condition  of  defendant  paying  £400,  and  costs  of 
fonner  trial  and  of  this  application,  into  court  ;vithtn  one  moath ; 


which  plaintiff  \*  to  he  allowed  to  take  out.  and  defendint  to  atnen'l 
Ills  plfa9,  hy  striking  out  all  relating  to  fraud,  atid  retaining  those 
«tnly  relating  to  value. 

AUnn  Y.  Alexander. — Action  on  promlsmiry  notes,  ^  for  which 
raortgngo  was  taken.  Defendant  pleaded  the  giving  of *a  mortgHge 
for  the  debt,  merger.     Rule  ahsolute  for  aon-suit. 

Chisholm  V.  Morse, — On  looking  at  the  notes  of  Boms,  J.,  and 
Ungarty,  J.,  the  court  came  to  the  conclusion  to  make  the  rule 
absolute  for  new  trial,  Co^ts  to  abide  the  event 

Black  V  Alcoek. — Action  for  slah>ler,  that  dealh  bT  pUintiff*s 
infiint  child,  a  bastard,  was  caused  by  the  desertion  of  plaintiff, 
Its  mother.  The  plrader  sets  out  the  anguish  of  mind  and  loss  of 
character  of  the  plaintiff,  but  not  that  plaintiff  was  Fubjtfct  to  a 
criminal  charge  for  desertion  of  child,  causing  its  death.  Rule 
for  new  trial. 

Scott  V.  ifi^ar.^Rule  absolute  for  new  trial  without  costs. 

Moore  v.  McLaren. — Action  agalhst  a  shareholder.  Judgment 
for  def«-ndant. 

HeaUy  v.  Crumm/r.— Action  for  eedoction.  Plaintiff  not  enti« 
tied  to  recover.     Rule  absolute  for  non-suit. 

Kerr  v.  Parsons. — Action  against  executors  of  Benjsmin  Par- 
sons.   Verdict  for  plaintiff.     Rule  to  enter  non-suit  discharged. 

Warwick  Y.  Park. — Rule  absolute  for  new  trial  on  payment  of 
costs;  and  if  costs  not  paid  by  first  day  of  next  term,  then  rule 
to  be  discharged. 

Wilson  V.  Huron  and  J9rii6<.— Application  to  set  aside  an  award. 
The  affidavits  denj  notice  to  the  defendants  of  the  publication  of 
the  award.  It  wudld  have  been  more  proper  to  have  shown  that 
the  officers  making  the  affidavits  had  no  notice,  as  notice  to  them 
would  be  notice  to  the  corporation.  P<*r  C.  J. — I  am  satisfied 
that  Mr.  Wilson  and  his  firm  were  agents  for  the  defendants' 
attorney,  and  had  notice  of  the  award.  Mr.  Wilson  as  either 
counsel  or  agent  had  authority  to  make  the  agreement  of  17th* 
August,  186 1 .  Swinfen  v.  Lord  Chelmsford,  6  Jur.,  N.S.,  followed. 
Rule  discharged  with  costs. 

Devlin  v.  Bayne. — Action  for  injuries  sustained  by  plain- 
tiff, by  improper  driving  of  defendant.  The  jury  found  for  thd 
plaintiff,  and  that  the  plaintiff  did  not  tarn  out.  Rule  absolute 
for  new  trial.     Costs  to  abide  the  event. 

Warwick  v.  ParA;.— Rule  absolute  for  new  trial  6n  payment  of 
costs. 

Jn  re — one,  ^c. — On  consulting  the  master  the  eonrt  discovered 
that  the  name  of  this  attorney  is  not  on  the  rolls,  and  therefore  no 
rule  to  strike  him  off  the  rolls. 


Present :  Dbapib,  C.  J. ;  Richabds,  J. ;  Haoaett,  JT. 

21st  Daoember,  ISOL 
Brown  v.  Wythes. — Application  to  enter  verdict  for  plaintiff,  on 
certain  issues  left  to  the  decision  of  the  court.  Verdict  should 
he  entered  for  plaintiff  on  issues  under  common  counts  of  decla- 
ration for  $4,3:26  05,  and  for  defendants  on  first  count.  Rule 
accordingly. 

Morson  V.  i7Mn/fr.— Action  by  the  assignee  of  a  mortgage 
against  the  original  mortgagee,  on  a  covenant  contained  in  the 
assignment  to  pay  the  amount  of  mortgage  money.  The  declara- 
tion set  out  the  facts.  Defendant  demurred  to  p*aintiff*s  declara- 
tion, on  the  ground  that  the  declaration  did  not  show  that  they 
endeavoured  to  collect  the  amount  from  the  original  mortgagor, 
or  that  the  plaintiff  had  exercised  his  remely  against  the  land, 
and  on  other  grounds.     Judgment  for  plaintiff  on  demurrer. 

HoltonT.  5crii«o«.— First  count— trover;  second  oount— that  on 
warehituse  receipt,  given  by  defendant  to  Glarkann,  Hunter  k  Co., 
for  500  bushels  of  wheat,  which  was  endorsed  by  Clarkson,  Hoo- 
ter &  C».  to  plaintiff,  defendant  refused  to  give  plaintiff  wheat; 
third  and  fourth  counts.  Veniict  for  plaintiff  for  $400.  Motion 
to  set  asitle  veniici  on  ground  that  it  was  against  law  and  evidenee, 
au«i  f«»r  misdirection,  in  that  the  learned  judge  said  that  the 
endorsement  of  receipt  would  pats  the  property.  Demurrer  to 
the  second  and  third  counts.  Judgment  for  defendant  on  domnr- 
rer  to  the  second  count;  f>r  plaintiff  a^  to  first  and  third.  Yer- 
dict to  be  enured  for  plaintiff  u&  first  and  third  coaatn. 
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Rutherford  ▼.  Siovel. — Specm)  CAse.  Qaestions  sabmitted  by 
arbitrntor  for  the  opiition  of  the  court.  Action  on  a  covenmit  by 
deft* odunt  to  save  hannleKS  plaintiff  from  dirbts  of  partncrvhip  to  a 
certain  amount.  Plaintiff  ttajn  that  defendant  muht  ptiy  the  whole 
amount  of  his  iodemnity,  irrettpectiTe  of  debta  due  to  pUintiff. 
let  question  by  arbitrator — Is  this  so,  or  is  the  defendant  only  to 
pay  the  balance  of  his  indpmntty,  after  dedacting  the  seTpral 
amounts  due  him  (the  |  laintiff ) ;  that  'm,  is  the  defendant  eatittetJ 
to  the  bent-fits  of  the  debts  due  plaintifF,  or  must  he  (defendunt) 
pay  the  whole  amount  of  his  indemnity —  nrder  lii;*  (defendant*!*) 
eoveuant — or  only  balance.  Second — Was  the  $4,000  meotione<l 
in  the  coTenant  a  penalty  or  liquidated  damages.  Judgment  of 
court  is —  1st.  ThHt  defendant  bad  no  right  to  tnke  adTantage  of 
debts  due  plaintiff:  2od.  That  the  $4,000  is  only  a  penalty. 
Rule  accordingly. 

Commercinl  JSank  v.  Wilson.  —  Judgment  for  defendant  on 
deraurrfr  to  the  replioation  to  the  equitable  plea. 

Jlolden  y.  ydrcA'ton.— Question,  whether  auctioneer  is  bound  to 
aoeept  a  bid  of  any  one  who  eomes  in.  Jltld,  auctioneer  is  not 
bound  to  do  so.     Judgment  for  defendant  on  dtmurrer. 

Bullf,  Ptf^^rtr 90. —Rule  discharged. 

Me  Lead  y.  Sfatheton. — Rule  discharged. 

Auitin  V,  DUkion. — Motion  to  enter  non-snit  on  leare  reserred, 
on  the  ground  that  tb«'re  was  no  eTidence  that  plaintiff  had  po;*- 
session  of  any  land  wh«*reby  he  would  be  entitled  to  the  use  and 
flow  of  the  stream  in  question,  or  for  new  trial.     Role  divcbarged. 

Austin  y.  Shaw. — Same  as  last.     Rule  discharged. 

Jonet  y.  Jonet. — Motion  for  new  trial.  Rule  absolute  on  pay- 
ment  of  costs. 

McNab  y.  B^wland. — Rule  nin  for  new  trial,  on  ground  that 
Terdict  against  law,  evidence,  and  the  judge's  charge ;  and  for 
Czcessiye  damages,  and  on  the  ground  of  the  abi»enee  of  a  material 
witness.     Rule  absolute  on  payment  of  coats  by  defendant  Fiteb. 

Voan  y.  Warren, — Rule  nisi  refused. 


CITY  OF  TORONTO  ASSIZES. 

ADDRESS  OF  HON.  MR.  JUSTICE  BURNS  TO  THE  GRAND  JURY, 

I  do  not  suppose  that  any  one  will  iinag;ine  anything  new 
oan  be  said  to  a  grand  jury  in  the  way  of  instruoting  them  in 
the  duties  which  its  members  are  required  to  perfurm,  and  there* 
fure  I  shall  simply  content  myself  with  repeating  what  I  haye 
on  yarioua  occasions  for  something  more  than  ten  years  past 
said  to  other  Grand  Juriea.  This  repetition  ought  not  to  he 
thought  wearisome  by  me,  first,  because  as  presiding  over  the 
court  in  whioh  you  are  called  upon  to  take  an  aotiye  pan,  you 
haye  the  right  to  expect  proper  legal  instructions  as  respects 
the  part  yon  are  to  perform,  and  the  interests  of  society 
demand  it,  and  it  should  be  always  ennaidered  a  pleasure  to 
discharge  a  duty,  which  one  filling  a  puMic  situation  owes  to 
his  fellow  citisena ;  and  secf>ndly,  though  I  myself  may  know 
quite  well  what  should  be  done  by  the  Grand  Jury,  yet  I  must 
consider  that  I  am  not  always  nddret«sing  the  same  indiyiduals ; 
the  Gcand  Jury  is  always  the  Grand  Jury  after  the  requiaite 
number  is  obtained  and  sworn  in,  but  the  indiyiduals  cttmpos- 
ing  that  jury  are  ever  changing  and  varying,  and  perhaps 
some  of  you  were  never  upon  a  Grand  Jury  before  and  may 
not  be  again  for  years  to  come. 

Nothing  tends  stronger  to  preserve  the  institutions  of  a 
country,  whioh  sooiety  has  established  and  built  op  frnm 
time  til  tiBiD  for  the  giKid  giivernment  of  tb»  whule  bddy,  from 
being  destroyed  or  their  eificieooy  from  hein^  weakened  in  the 
aflectiona  or  goiid  aenae  of  the  people,  than  a  pure,  irapartiaU 
speedy  and  equal  administration  of  its  laws.  It  is  the  prompt 
obedience  tt>,  and  if  it  bo  not  voluntary  it  rouet .  be  the 
autborisafion  of  enfuroed  obedience  to  the  laws  by  individuals 
which  preserves  soeiny  at  large  in  the  free,  mutual  and 
confiding  dealings  of  its  different  members  with  each  other. 
This  is  no  new  idea,  nor  has  this  language  been  now  used  for 


the  firttt  time.  The  principles  which  it  inculcates  are  as  ancient 
as  the  eiialenee  of  civilisation  itself,  and  it  is  &  subject  we 
cannot  too  often  have  presented  to  uor  minda.  The  preaent 
occasion  is  one  of  tbone  where  we  are  callel  upon  to  put  in 
practice  the  maxims  deducible  fnim  the  the<»ry. 

The  first  duty  of  every  good  oitiaen  is  voluntary  obedience 
to  the  laws.  S(»  long  as  we  are  imperfect  l«einga,  it  is  vain  to 
expect  that  we  can  l)e  so  perfect  in  our  legihlation  as  that 
every  law  will  always  in  every  particular  instance  astinfy  e:*ch 
individual.  We  must  bear  in  mind  alao  that  individual 
interests  mast  be  governed  by,  and  must  sucenmh  a.*  cireom- 
stances  may  require  for  the  interests  of  the  whole  l»ody, 
otherwise  it  would  be  impossible  to  unite  a  mass  of  individuals 
into  a  congregate  body.  The  power  of  altering  any  law  is 
vested  in  the  people  themselves  through  their  representatives 
in  Parliament,  and  whenever  any  particular  law  is  onKiiited 
to  the  comn.unity,  or  injuriooalv  afiecta  individuals  without 
being  beneficial  to  the  body  at  large,  that  p<iwer  i-hoald  lie 
invokecl  and  the  remedy  applied,  but  individual  memlters  of 
the  community  should  obey  the  law,  though  complained  of 
whilst  it  exints. 

If  voluntary  obedience  to  the  laws  always  took  place  neither 
you  nor  myself  would  lie  called  np<m  to  occupy  this  n>om  for 
the  purp«*se  we  are  now  here  assembled,  but  it  is  the  authori- 
tative enforced  tdiedience  required,  which  oocaaiona  one  in  my 
public  duty  to  call  you  here  as  representing  the  body  of  your 
community  to  assiHt  in  compelling  obedience.  The  pnitection 
of  life,  liberty,  and  pn»perty.  forms  the  spirit  and  genius  of 
our  laws,  and  when  individuals,  f mm  miscondact of  their  own, 
peril  either  life,  liberty,  or  property,  it  is  beuau^e  an  offence 
or  crime  has  been  committed,  and  here  for  the  sevaritv  of 
society  at  large,  it  l^eooaMs  necessary  that  the  law  shiHild  be 
vindicated,  that  it  should  Htand  supreme  over  all  and  ab«ive 
all,  and  timt  punishment  shimld  folhiw,  for  the  double  purp<i»e 
of  c«>rrecting  the  individuals  guilty  of  the  <tffence  or  crime, 
fwid  to  operate  as  examples  to  others  not  to  eommii  like 
offences.  Our  anceattirs  wisely  deemed  it  of  great  importance 
that  in  the  administration  of  the  law  the  pe<iple  themselves 
should  take  a  pr(»minent  part.  An  interest  is  created  in  the 
breast  of  every  good  meml>er  of  the  community  when  be 
knows  and  feels  that  he  himself  is  assisting  in  the  dispensa- 
tion of  justice,  to  see  that  it  be  dealt  out  with  impartiality 
and  justness,  for  upon  that  impartiality  and  justness  his  own 
security  or  the  security  of  those  near  and  dear  to  him  may 
possibly  at  some  time  depend.  It  has  been  the  object  of 
many,  from  time  to  time,  while  preserving  the  wisdom  of  our 
ancestors,  ao  to  modify  the  use  of  the  people  in  the  adminis- 
tration of  justice  as  that  its  use  should  not  be  abused.  Ilence 
proceeds  all  the  enactments  upon  the  subject  of  juries  which 
have  taken  plate  from  the  Great  Charter  downward.  It  is 
impossible  to  trace  any  time  when  the  system  can  be  said  to 
have  been  introduced  into  England,  for  it  seems  to  l»e  of 
Teutouio  origin.  Sir  Williaui  Blaokstone  says  *'tbe  trnth 
seema  to  be  that  this  tribuaal  was  universally  established  over 
all  the  northern  nations,  and  so  interwoven  in  their  very 
oimatitutions  that  the  earliest  aooo«ntof  tha  one  given  also 
some  traces  of  the  other." 

In  the  administration  of  the  criminal  law,  every  aeoneatinn 
against  an  individual  must  first  be  established  to  the  satisfac- 
tion of  a  b«)dy  of  perwms  selected  from  the  locality  within 
which  the  jurisdiction  to  try  the  accused  is  assigned,  bef  ire 
any  one  ean  he  placed  npon  trial.  l*his  bNlj  is  denominated 
the  Grand  Jury,  and  the  duty  consists  in  seeing  that  the 
accusation  made,  is,  at  least,  founded  upon  something  whioh 
warrants  and  justifies  the  accused  being  tried  for  the  tiffence 
of  which  he  is  accused.  The  evidence  offered  to  the  Grand 
Jury  is  evidence  of  aeeasation  only  ;  it  is  to  be  given  and 
heard  in  secret  as  your  oath  has  explained  to  yon.  The 
acensed  has  no  right  to  appear  before  or  be  heard  by  the 
Grand  Jary,  either  for  the  purpose  of  examining  hia  aocuser, 
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or  of  iifTorinR  eicutpatory  evidence.     Thns  yon  will  perceive 
thfit  the  proper  pusition  wliieh  the  Grnnd  Jury  lllld  ia  that  if 
Ijeing  the  publin  acouaer.    Dpun  n  cummitniotit  full'iwina  jour 
occuHiLtiDD,  tbe  aucDied  is  ileprived  of  ihc  pioteulinn  nffiiriJed 
bim  by  nn  exAminatiun  of  iho  n'ttneai-es  offered  against  bim, 
on  depoaitions  are  eeea,  nnd  it  is  iroposHible  lo  sny  in  many 
euea  ^rhetber  Che  ncciisad  is  entitled  (o  lie  bailed.     From  the 
■eoTOay  nith  which   the  evidence  befure  the  Grand  Jury  is 
olothe<l  doubtless   arises  nmny  i>r  the  ubjeotione   which  have 
been    made   to   Iho  existence  uf  sucih   n   biidy  at  all   io  the 
administration  of  justice.     There  is  no  doubt  that  it  is  oppn 
to  the  objaetiiin  that  deaignin;;  persons  make  use  of  the  Grand 
'Jury    for  their  own   individual   purposes:    nnd   I  couid,   if 
Dece»eary,  point  to  cases   within   my  own   observation  whe 
the  Qrand  Jury  nas  nnconauinusly  made  the   inatrument 
BccuaAtion.  proceed  in  j^from  revenge  and  nn  unworthy  moli 
of  stifling  aud  prevantin);  civil  actions  and  remedies  siiu^ht 
be  enfoiced.    Indiolmenis  have  been  obtained  up.in  a,  supposed 
state  of  fiicla  which   would  not  warrant  a  commitment  uf  n 
|ier8<in  in  any  other  form.     The  Grand  Jury  wna  not  deni^ned 
to  be   converted   into  the  inslromenc  of  private  cupidity 
revenjEe. 

!  oinaider  it  no  derogation   to  borrow  from   ttiE  labors  of 
others    in    the   dinqniitiLion   of    let;ul    suhjectx    aod    matl< 
connacted  with  the   admini»tratiun  of  justiue  any  more  tb 
on  any  thing  else.     That  prinuiple  is  constantly  acted  upon 
ait  the    various  business  of  life.     Each  one  i»  ready  to  adopt 
and  apiily  the  iovenlions  or  im  prove  men  ta  of  another  whether 
in  science,   arts,   manufactures  or  apiculture.      So   without 
more    I    will   rend   you   a   pnssage   tmrn    the   report   ol   ihr 
Commisnionera  upon  ihe  Criminal  Code  of  the  State  of  New 
Y<'rk  (in  the  subject  of  Graod  JuriCK,  fihewin);   the  eitenl  of 
the  power  of  that  body  and  in  some  respects  how  it  may  be 
ikbu'eil. 

"  Within  the  sphere  of  what  they  consider  to  be  their  duties 
the  Grand  Jury  is  umnipolent.  Aucuia'ions  in  which  the 
public  are  deeply  concerned  may  he  diBoiissed  without  n 
question.  Indicimenta  may  he  preferred  upon  slight  evidence 
or  upon  no  evidence,  nnd  the  action  of  the  Grand  Jury  in 
beyond  the  reach  of  the  laws.  From  the  abuses  of  which  it  is 
suHcepiibifl  and  which  have  been  too  often  practiied  under  itn 
nncon^ciouH  sanction,  it  is  not  to  Im  di"guiHed  that  its  moral 
power  is  waning.  These  remarks  are  made  in  no  unfriendly 
spirit  to  the  eiistence  of  this  institution  but  from  a  firm 
conviction  that  si>me  restraint  must  be  thrown  around  its  ac- 
tiuD.  To  effect  this  Ihe  firnt  principle  ihat  rbe  Cominisniouer- 
assume  is  that  the  functions  of  the  Grand  Jury  as  an  ocouser 
and  as  a  Judge  should  be  separated,  ii  is  not  proponed  t>i 
■bridge  these  powers  in  respect  to  the  inquiry  into  the  com- 
miHioii  of  crime.  These  seem  to  be  an  inherent  element  in 
its  compi>sitioo.  But  the  proceeding  which  are  taken  a  pun 
them  phmld  be  esaentinllj  different.  When  the  accused  is 
arrested  and  hroni;ht  before  a  magietrate  an  opportnoity  is 
alTirded  him  of  answering  the  cbart;e  ;  a  responsible  accuser 
ia  prenenCeil  Co  whom  he  may  look  for  redroHs,  if  the  accusa- 
tiiin  be  malicinus  or  unfounded.  But  where  be  is  accused  by 
the  Grand  Jury  ibis  protecliun  is  denied  bim,  and  he  jf 
dragged  before  the  bar  of  justice  to  answer  a  charge  possibly 
V  false  in  iC«  substance  as  it  may  be  malicious  in  the  motive  by 
which  it  in  prompted  A  course  of  practice  whiob  reeuluin  thin 
injustice  is  not  Co  be  defended  upon  any  principle  nnnctioned 
by  the  wisdom  of  the  common  law.  lie  theory  is  that  every 
man  shall  have  a  fall  opportunity  to  meet  en  accusation 
against  bim.  and  it  is  a  violation  ot  that  theory  Chat  be  should 
be  suljecied  to  any  stage  of  condemnation  without  the 
pririlega  of  being  heard  in  his  own  defence." 

Thi»  piHs.ige  points  Vi  what  1  repeatedly  have  brought  to 
the  attcotion  of  Grand  Juries,  which  is  this — that  in  the 
discharge  of  their  duties  in  makicg  enquiry  into  crime,  two 
clasNed  of  cases  will  present  themselves,  oue  class  where  the 
subject  mitttflr  of  nccusatioQ  has  been  inquired  into  belore  a 
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Justice  of  Che  Peace,  and  he  has  eierciaed  a  preliminary 
judgment  upon  it  already,  and  the  malier  is  then  preHearod 
again  lo  the  Grand  Jury  Ih^Lt  they  may  mnke  an  inquiry 
whether  the  accused  should  further  answer  and  be  put  upon 
irial  1  and  another,  which  has  never  been  befure  any  other 
tribunal,  and  which  the  iudiTiduah  accused  may  first  hear 
of  when  arrested  upon  the  aocusation  of  the  Grand  Jury. 
In  the  first  close  the  Justice  of  the  Peace  cannot  dispose  of  the 
accuHatinn  without  confronting  the  accuser  with  the  accused, 
and  hearing  fully  what  the  accused  has  lo  any.  In  the  second 
ulass  the  Grand  Jury  may  accuse  on  an  enquiry  originating  ia 
tbeir  body  among  themselves,  or  upon  the  representation  a 
made  by  others  in  seoreC.  behind  the  back  of  the  accused,  and 
the  first  time  the  accused  may  bear  of  it  is  when  he  is  arrested 
by  the  priioOBs  uf  the  Court.  lie  is  utterly  ignorant  of  the 
evidence  upon  which  it  is  founded,  and  thonmghly  powerless 
t')  obtain  it.  Now,  surely  there  was  good  aud  sufficient 
gmunds  for  my  telling  Grand  Juries,  seeing  the  enormous 
power  with  which  the  body  is  invested,  that  upon  the  one 
bond  it  behoved  them  to  act  with  great  care  and  caution  ia 
cases  which  were  presented  to  them  for  the  first  time,  to 
ascertain  from  what  motive  prosecutions  were  prompted,  to 
discover  whether  society  at  large  was  interested  in  the  inqoiry, 
and  psrlicularly  lo  underslnnd  why  it  was  and  for  what  reason 
was  it  that  the  complaints  were  laid  before  the  Grand  Jury  for 
the  first  lime,  rather  than  being  placed  before  the  ordinary 
channel,  that  of  a  Justice  of  the  Peace— and  on  the  other 
hand,  justice  and  discretion  were  required  in  b  >Iancing  the 
scale  between  a  proper  aecusmion  and  innocence,  li-asl  the 
Grand  Jury  should  assume  the  funciions  which  properly 
belcmged  lo  the  Court  and  Jury  who  were  to  try  the  guilt  or 
innocence  of  the  acuuned.  The  Legislature,  during  Ihe  last 
eeiision  of  Parliament,  has  interfered  and  relieved  the  Grand 
Jury  in  a  number  of  cases  from  being  perplexed  with  the 
uinsiderations  I  have  just  stated.  It  is  eniu^ted  by  chap.  10 
hat  no  Bill  of  Indictment  for  any  of  the  offences  following, 
■ii;  perjury,  subornation  of  perjury,  conspiracy,  obtaining 
noney  or  other  property  hy  false  pretences,  keeping  a  gnm- 
ding  bouse,  keeping  a  disorderly  house,  and  any  iadeceot 
jtsault,  ehall  be  presented  to  or  found  by  any  Grand  Jury, 
inlesB  the  prosecutor  or  other  person  presenting  such  iudiut- 
n  en  I  had  been  boun  I  by  recognizance  lo  prosecuie  or  give 
vidence  ngainst  the  person  accused  of  such  offence,  or  unleHS 
the  person  accused  has  been  commiiled  to  or  detained  ID 
iustody,  or  has  been  bound  by  recogniianoe  to  appear  to 
inswer  to  an  indictment  to  be  preferred  against  bioi  tor  such 
i&ence,  or  unless  such  indictment  fur  such  offence  be  preferred 
by  the  direction  or  with  the  consent  in  writing  of  a  Judge  of 
mo  of  the  Superior  Courta  of  Liw.  or  of  Her  Majesty's 
lUtorney  General  or  Solicitor  General,  or  uf  a  Judge  of  one  of 
be  County  Courts,  or  Recorder  of  a  city.  This  enacimenl 
lame  into  force  on  the  1st  September  last. 

In  all  car>e4  in  which  you  are  asked  to  investigate  into  crime, 
the  evidence  lu  sustain  the  charge,  whether  offered  upon  a  bill 
indictment  or  otherwise,  can  only  be  received  by  you  under 
e  sanction  of  an  oath.  iio  thaC  if  any  false  statemrnc  be  made 
before  you,  the  person  making  such,  moy  be  punished  for  it. 
The  oath  may  be  administered  by  the  Foreman  of  Ihe  Grand 
Jury,  but  that  ciia  only  be  done  during  tbe  time  the  Gn«ud 
Jory  are  assembled  as  such,  and  the  law  requires  that  twelve 
lembers  should  be  present  for  the  purpose  uf  any  inquiry: 
[|d,  further,  it  is  required  that  twelve  of  your  number  assent 
I  any  nouusalion.  When  an  accunuliun  ia  made  against  any 
ne  the  first  inquiry  should  be  wbether  the  accused  be  capa- 
ble of  committing  crime,  and  this  involves  the  question  whe- 
ihor  the  aeousBd  lie  of  such  tender  age,  or  from  menial 
leGciency.  that  capability  of  committing  crime  presupposes 
in  uiC  of  the  understanding  and  an  ei>'rcise  of  the  will  to  do 
It.  Upiin  this  point,  however,  it  is  sutfi.-ieot  for  y.iu  to  draw 
I  reaaiinabla  onclusion  from  the  evidence  of  accusation, 
leaving  the  further  invastigatiun  to  the  jury  who  are  to  pro- 
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nounce  iipi»n  guilt  or  innocence.  The  next  inquiry  i*  into  the 
chnr^^e  niHde.  Tnu  niuHt  l»e  Hnrisfied  that  there  ia  rennonHMe 
cnui>e  for  najinjt  that  th«>rti  haF  been  a  vintaiion  of  ihe  Uw, 
and  that  the  evidence  points  to  tlieaccuffed  at*  the  pernon  wh«i 
has  violated  the  Ia«.  The  next  material  sulject  fur  ci»Di»idera- 
tion  iH  the  intent  laid  or  charged  against  the  accused.  That 
should  clearly  appear  either  exprei*»ly  or  by  necensary  impli- 
cation from  the  circumstances,  acts,  and  conduct  of  the  ac- 
cused. Where  an  unlawful  act  is  proved  to  have  been 
committed,  the  legal  presumption  flowing  fntm  that  is  that 
the  person  wh(t  is  proved  to  have  committed  the  act  intended 
to  do  it,  and  it  munt  be  further  presumed  that  no  one  is  igno- 
rant of  the  law,  and  it  niunt  alM>  be  asKonied  that  everv  one 
understands  the  effect  of  bis  actions.  The  re^ult  vf  these 
preHunipti4m8  is  that  it  must  be  cast  upon  the  person  pnived 
to  have  Committed  an  unlawful  act,  to  make  out  to  the 
Batihfnction  of  tho^e  who  are  to  pronounce  whether  there  bf 
guilt,  that  there  was  no  intention  of  committing  an  unlawful 
act. 

You  will  apply  these  principles  to  the  cases  mentioned  on 
the  calendar,  and  any  others  which  miiy  be  presented  to  your 
notice,  and  1  think  you  will  have  little  difficulty  in  discharging 
your  duties. 

Since  I  last  sat  here  the  Legislature  has  separated  the  City 
of  Toronto  from  the  United  Counties  of  York  and  Peel,  and 
constituted  the  city  iot^i  a  county  f4ir  judicial  purposes  diHti net 
fntm  the  other,  in  consequence  of  the  juries  being  dintinct 
from  those  of  the  Tnited  Ctmnties,  it  has  been  deemed  more 
satirtfactory  to  hold  the  Assizes  for  the  c«)untj  at  the  city,  at 
a  different  time  from  the  time  of  holding  for  the  United  Coun- 
ties. Hence  the  reason  for  fixing  the  holding  of  this  Court  on 
the  30th  December.  The  Court  for  the  United  Counties  will 
be  held  at  the  time  fixed  by  law,  vis.,  the  9th  January. 

One  of  the  duties  a^ked  by  the  Court  to  be  performed  by 
the  Grand  Jury  is  to  visit  the  Jail  and  report  up«>n  its  effi- 
ciency or  otherwise,  and  in  this  rep(»rt  the  Grand  Jury  has  a 
right  to  bring  t<»  the  notice  of  the  Court  any  matter  connecte<i 
with  the  administration  of  justice.  The  Jail  ut>ed  for  the  cit> 
IS  the  property  of  the  United  Counties,  but  by  the  act  fur  the 
separation  of  the  city  from  the  United  Counties  of  York  and 
Peel,  it  is  provided  that  ail  arrangements  in  existence  on  the 
1st  July  last,  whereby  the  public  buildings  may  be  u^ed  fur 
public  purposes,  shall  continue  in  force  until  they  would  expire 
by  their  own  terms,  and  after  the  1st  July  the  buildingn  ma>  be 
iii»ed  as  the  public  buildings  of  and  for  the  city,  according  t** 
any  arrangement  which  may  be  agreed  upon  by  the  Munici- 
pal Councila  of  the  two  o<irporations. 

Before  I  leave  you  to  perform  your  duties,  I  would,  accord- 
ing to  an  ancient  custiim,  when  any  unu^ual  oouurrences  hap- 
pen, make  a  few  remarkK  u(Mjn  the  circumstances  «if  the  day. 
During  the  present  year,  which  is  n«»w  so  near  its  close,  we 
have  seen  a  large  portion  of  the  North  American  continent 
convulsed,  both  as  respects  the  Government  of  the  whole  ot 
that  p(»rtioD  of  this  ctmtinent,  and  also  as  respects  the  bondn 
of  society,  which  has  hitherto  held  the  individual  members  of 
that  community  together.  The  destruction  of  the  one  and 
the  severing  of  the  bonds  of  the  other,  presents  a  sad  spec- 
ta«?le  to  the  world,  and  affords  a  vast  field  for  comment  and 
o<mtrasfe.  It  is  not  fir  us,  however,  to  speculate  on  the  proba- 
bil'ities  of  the  governmentof  the  whole  becoming  again  united, 
or  upi»p  the  alternative  presented,  that  is  of  a  oomplete  sepa 
ration  inti»  distinot  and  separate  governments.  We  see  the 
fact  that  for  montha  past  distinct  governments,  de  /ado,  do 
exist,  and  that  both  parties  are  in  deadly  strife  with  each 
other.  So  far,  we,  in  this  country,  have  been  enabled  to 
keep  ourselves  free  fmm  being  mixed  op  in  this  strife,  and 
happy  will  it  be  for  us  if  this  can  so  remain.  But  who  can 
answer  the  question  whether  this  state  of  things  will  or  can 
continue,  or  how  s<K)n  our  hitherto  quiet  and  happy  condition 
may  be  terminated  ? 


We  are  an  integral  portion  of  the  greatest  empire  the  wurld 
hai*  ever  heen«->Mne  u|Hin  which  the  ^un  never  i*ets.  Within 
the  biftt  few  weekn  we  have  seen  bow  the  North  American 
difficulties  may  lie  c<miplicated  by  injudicious  itr  imlihrreet 
interference  with  the  affairs  of  the  British  empire.  Whatever 
England  may  c«insider  as  necessary  to  be  done  ti>  opb^ld  her 
position  in  dealing  with  an  intertiational  question,  I  am  full? 
persuaded  the  whole  of  Canada  gttes  he>irt  and  hand  with 
f'xery  other  part  of  the  empire.  Should  the  time  arrive — and 
if  it  does  arrive,  it  wituld  be  an  unfortunate  thing  f<ir  all  par- 
ties— to  evince  the  feeling  by  actitm  on  «)ur  part — there  cannot 
lie  a  doubt  the  county  of  York  in  Canada,  within  whi«-h  the 
city  \H  situate — ai«  well  am  all  other  c«>onties  no  d<»ubt  will  do 
— will  e*>nMider  itaelf  as  much  a  pttrtion  of  the  empire  as  the 
county  of  Yi»rk  in  England  ;  the  one%ill  l>e  as  ready  and 
willing  to  repel  a  foe  as  the  other,  and  whatever  mty  be 
necei*sary  to  maintain  the  inregriry  of  the  empire  will,  beyond 
all  question,  or  fear  of  contradiction,  be  thought  of  fee  much 
interest  to  the  one  as  the  other. 

Another  matter  to  be  notioe<l,  and  I  am  done.  The  recent 
arrivals  from  England  bring  us  the  information  that  cior  l«- 
loved  Queen  hai«  met  with  severe  family  affliction.  It  is  our 
duty  aM  good  subjects  to  sympathise  ninoerely  with  her  Ms- 
Je^ry  in  this  her  hour  of  trial.  May  Gt*d  grant  her  health  and 
rttrengtb  to  bear  up  against  her  bereavement — that  her  mind 
may  be  calmed  to  look  quietly  uptm  the  event  as  a  dif«peiisa* 
tion  of  Providence  to  which  others  are  subject,  and  to  l>ear 
in  remembrance,  that  the  Almighty  never  afflicts  any  of  His 
creatures  except  for  their  own  good.  May  she  yet  live  long 
to  reign  over  the  British  empire. 


The  Attorney  General  of  England  has  refused  the  judgeship 
rendered  vacant  by  the  resignation  of  Sir  Hugh  Ilill.  The 
Lf<»rd  Chancellor  has  ch<ieen  Mr.  Mellor,  Q.C.,  and  it  ie  said 
the  selection  has  received  the  approval  of  Westminster  Us II. 

SELECTIONS. 


MARTIAL  LAW  IN  THE  COLONIES. 


(/Vom  the  *  Law  M^gaiine.*^ 


In  the  southern  part  of  New  S<iuth  Wales,  in  the  direct  line 
(it  cannot  be  culled  road)  l>etween  the  township  of  Y  'Sk  and 
the  frontier  of  Vict«>ria,  is  a  small  mining  district  or  gold  field, 
which  bears  the  name  of  Lambing  Fltt.  It  acquired  that 
name,  we  presume,  because  it  happened  to  be  that  part  of 
Kimie  squatter's  domain  where  his  ewes  were  wont  to  c«>ngre' 
Kate  at  the  -easim  of  parturition.  For  some  reason  or  other 
Lambing  Flat  became  the  favourite  rest>rt  of  a  number  of 
Chinese,  and  in  the  latter  end  «if  18C0,  or  be.;inning  of  1861, 
certain  feuds  arose  between  the  Europeans  and  Celestials 
which  led  to  disturbances.  A  determination  on  the  part  uf 
<he  Europeans  to  expel  the  Chinese  was  evinced  at  the  time 
we  have  mentioned,  and  various  steps  were  taken  by  the  New 
S4>utb  Wales  G^ivernment  to  pmtect  the  weaker  party,  but 
without  aiiy  marked  result.  In  July  last  the  police  had 
arrested  a  few  Europeans  who  had  been  unusually  demonstrv 
live  in  their  (»pposition  to  the  Chinese,  and  they  were  bonfiued 
in  the  lock  up  of  the  police-station.  Hereupon  an  armed 
organization  on  the  part  of  the  Europeans  took  place,  in  order 
to  liberate  the  accused.  The  police  numbered  alM>ut  fifty,  the 
insurgents  about  three  thousand.  The  parties  came  t<»  blows, 
and  five  or  six  of  the  rioters,  or  "rowdies,"  as  we  find  them 
called,  were  killed  and  several  wounded,  and  some  three  or 
four  of  the  poliue  were  also  wounded.  This  excited  the  Euro- 
peans to  a  sort  of  indignation  frenzy.  A  new  "organlzaUon^' 
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was  initiated,  the  reeulte  of  which  was,  that  the  police  aban- 
doned the  place  and  retreated  to  Yass.  This  naturally  alarmed 
the  Qovernment.  Tro<»p8  were  sent  from  Sydnev  to  Lambing 
Fiat,  and  to  give  this  little  band,  numbering  it  is  said  not 
mure  than  125  men,  a  degree  of  moral  force  beyond  the  mere 
military  display,  the  Governor  of  the  colony  proclaimed 
martial  law. 

This  expedient  has  oflen  been  resorted  to  by  colonial 
governors,  especially  in  the  Southern  colonies  during  the  last 
twenty  years.  Sir  George  Grey  did  so  in  New  Zealand,  in 
1845  ;  Sir  Charles  Uotham  did  so  in  1854,  on  the  occurrence 
of  certain  disturbances  at  Ballaarat  in  Victoria;  Governor 
Gore  Browne  resorted  to  the  same  expedients  in  New  Zealand 
on  the  occasion  of  the  celebrated  Wirimo  Kingi's  armed  re- 
sistance of  the  invasion  of  his  manat  or  tribal  right,  or  manorial 
right,  or  by  whatsoever  name  it  may  be  called,  in  February, 
I860. 

This  ready  resort  to  the  proclamation  of  martial  law,  on  the 
part  of  four  of  our  governors  in  three  of  our  Sonthern  colonies, 
seems  to  be  so  repugnant  to  all  our  constitutional  notions, 
that  we  propose  to  devote  a  few  pages  to  the  consideration — 
not  of  the  policy,  but  of  the  legality  of  the  expedient.  For 
this  purpose,  we  have  nothing  more  to  do  with  the  merits  of 
the  Chinese  dispute  at  Lambing  Flat.  The  land  question  at 
Taranaki  is  equally  besides  the  purpose.  The  Ballaarat  riot 
— serious  enough  at  the  time  to  frighten  a  Colonial  Secretary 
from  his  post,  and  to  generate  a  batch  of  colonial  State  trials 
— has  been  forgotten  in  the  subsequent  orderly  state  of  Victoria, 
and  the  greater  practical  importance  of  subsequent  events ; 
and  we  only  allude  to  these  little  great  events — little  to  os — 
great,  at  the  time,  to  the  colonies — as  an  intoduction  to  the 
somewhat  momentoiia  question  upon  which  we  propose  to 
enter.  Is  the  proclamation  and  exercise  of  martial  law  in  our 
colonies  l^il  or  illegal  ? 

The  governor  of  a  colony  exercises  a  delegated  authority. 
Alt  the  power  which  he  weiids  and  exerts  he  derives  from  the 
Queen.  He  does  not,  as  we  shall  see  hereafter,  exercise  all 
tiie  powers  and  prerogatives  of  the  Crown,  but  only  such  parts 
thereof  as  be  is  authorized  to  administer.  His  powers  are 
limited  and  defined  by  the  instruments  by  which  these  powers 
are  communicated  to  him.  Of  course  the  Queen  cannot  con- 
fer up4>n  him  powers  which  she  herself  dues  not.ccmatitution- 
ally  possess.  What,  then,  are  the  Queen's  powers  and  pre- 
rogatives as  to  the  exercise  of  martial  law  ?  because,  if  she 
hath  none,  she  can  communicate  none. 

The  non-existence  of  this  power  in  the  Grown  seems  to  have 
been  completely  settled  by  the  Petition  of  Rights,  ( 1628 ;)  and 
en  the  eve  of  that  great  enactment  during  the  injudicious  and 
nnpopalar  Spanish  war,  (1626.)  we  find,  from  a  passage  in 
Rushworth,  that  "  the  companies  of  soldiers  (who  had  then 
recently  returned  from  Cadiz)  were  aoattered  here  and  there  in 
the  bowels  of  the  kingdom,  and  were  governed  by  martial  law. 
The  King  gave  commissions  to  the  loitls  lieutenants,  and  their 
deputies,  in  case  of  ielenioos  rtibberies,  murders,  outrages, 
and  misdemeanours,  committed  b^  the  marines,  soldiers,  and 
other  disorderly  persons  joining  with  them,  to  proceed  accord- 
ing to  certain  instructions,  to  the  trial,  judgment,  and  execu- 
tion of  sneh  offenders,  as  in  time  of  war ;  and  some  were 
exeeated  under  these  commissions.'^ — Btuhworih,  voL  u  419. 

It  will  be  observed  that  these  commissions,  so  far  as  we  can 
rely  upcm  the  authority  of  **  Master  Hushworth,  a  young  clerk 
of  the  Parliament,"  were  confined  to  soldiers  and  marines, 
irho  would  be  subject  to  the  military  law  in  England,  and  to 
*' other  disorderly  persons  joining  with  them,"  who  would 
have  been  subject  to  military  authority  if  composing  part  of 
the  army  in  the  field  flagrante  beUo  (Darwin  v.  KqfpeU  2  Wils  ) 
Tet  although  confined  to  persons  under  the  military  law 
when  in  the  field,  and  therefore,  in  that  day,  having  some 
colour  of  legality,  the  oommissions  for  the  exeroise  of  martial 
law  within  the  veaUn  were  oondemned  aa  illegal  by  the  Petition 


of  Rights.  This  great  bulwark  of  our  liberties,  **  which  every 
Etigiisbman  carries  with  him  to  the  colonies  as  part  of  his 
birthright,", (Chalmers'  Opinions.)  commences  by  reciting  the 
** grievance  and  vexation"  of  having  "great  companies  of 
Aoldiers  dispersed  into  divers  countries  of  the  nation,"  and  of 
the  inhabitants  "being  compelled  to  receive  them  against  their 
will."  It  then  recites  the  statute  of  Edw.  III.,  whereby  it  is 
"  declared  and  enacted  that  no  man  shall  be  prejudged  of  life 
or  limb  against  the  great  Charter  and  law  of  the  land."  It 
then  complains  that  "divers  commissions  had  issued,  giving 
to  certain  persons  power  and  authority  to  proceed  within  these 
lands  according  to  the  justice  of  martial  law,  ...  by 
pretext  whereof  some  of  your  Majesty's  subjects  have  been 
.  .  .  put  to  death,  irhen  and  where,  if  by  the  laws  and 
statutes  of  the  land  they  deserved  death,  by  the  same  laws 
and  statutes  also  they  mighL  and  by  no  other  ought  to,  be 
judged  and  executed."  jhe  petition  then  prays  that  the 
aforesaid  commissions  for  proceeding  by  martial  law  may  be 
revoked  and  annulled,  and  that  hereafter  "  no  commissions  of 
a  like  nature  may  issue  forth,  .  •  .  lest  by  colour  of  them 
any  of  your  Majesty's  subjects  be  destroyed  or  put  to  death, 
contrary  to  the  laiM  and  franchUes  of  the  land.** 

To  this  petition  Charles  very  reluctantly  assented,  and  it 
became  part  of  the  law  of  the  land.  Strictly,  however,  it 
enacted  nothing  new.  It  was  declaratory  of  the  law  which 
had  been  in  existence — we  can  hardly  venture  to  sf^  in  force 
— for  centuries,  under  a  succession  of  Charters  (5  Kdw.  III., 
c.  9,  25  Edw.  III.,  St.  5,  c.  4,  28  Edw.  III.,  c.  3,)  which, 
however,  had  been  habitually  violated  by  succeeding  sove- 
reigns, and  almost  forgotten  by  the  people.  This  celebrated 
Act  is  said  to  have  been  drawn  by  Sir  Edward  Coke,  and,  so 
far  as  martial  law  is  concerned,  it  has  never  been  violated  since 
the  "  Great  Rebellion." 

There  is  a  curious  anecdote  connected  with  the  debates  on 
the  Petition  of  Rights,  which  further  illustrates  the  subject. 
In  a  conference  between  the  two  Houses  of  Parliament,  Ser- 
jeant Ashley,  the  King's  Serjeant,  advanced  the  dangerous 
and  unconstitutional  doctrine  of  the  existence  of  a  species  of 
law  which  he  called  "  the  law  the  State,"  or  "  the  law  of  State 
necessity,"  (as  a  justification  of  the  obnoxious  commissions,) 
which  proceeded  not  by  the  law  of  the  land,  but  by  neUuriU 
equUy,  This  doctrine  appeared  to  their  lordnbips  so  very 
mischievous,  that,  upon  the  motion  of  the  Earl  of  WHrwick, 
Ashley  was  ordered  into  custody  for  advancing  it.  Yet  he 
admitted  that  martial  law  was  not  to  be  exercised  in  time  of 
neace,  when  recourse  may  be  had  to  the  King^e  Courts,  (Pari. 
His.,  vol.  ii.,  pp.  315,  329.)  This  last  sentence  really  defines 
the  state  of  war  and  peace.  Bo  long  as  the  King's  Courts  are 
open  there  is  no  state  of  war.  There  may  be  insurrection — 
there  may  be  rebellion ^bnt  it  is  not  war.  But  inter  arma 
silent  leges;  and  it  is  said  that  when  a  country  is  c6mpletely 
disftrganised  by  war.  and  the  courts  of  justice  have  been 
violently  closed,  or  cannot  possibly  continue  to  sit,  the  exeroise 
of  martial  law  becomes  legal.  But  what  meaning  has  the  word 
"legal"  in  the  above  sentence?  Daring  such  a  state  of 
anarchy,  silent  leges,  there  is  an  end  of  all  law.  Wbat  is  called 
the  law  of  the  strongest  then  most  prevail.  But  this  is  no 
law  at  all ;  and  it  is  fortunate  if  force,  not  Uw,  is  so  used  as 
to  become  a  tolerable  substitute  for  the  law  which  has  been 
silenced,  and  afford  some  proteetton  to  the  people. 

The  opinions  of  the  best  lawyers  in  tne  debate  on  the 
Petition  of  Rights,  were  decidedly  against  the  legality  of 
martial  law.  They  all  assert  that  the  exercise  of  martial  law 
in  time  of  peaqe  is  illegal,  and  that  it  is  only  capable  of  being 
exercised  out  of  the  King's  dominions,  over  military  pers^ms 
finA  flagrante  beUo,  They  slso  show  that  the  test  of  war  or  peace 
within  the  kingdom  is  whether  the  King's  Courts  are  open  or 
closed,  and  they  lay  down  the  principle  that  insurrection  or 
rebellion  is  not  war,  for  if  one  be  taken  in  rebellion,  he  must 
be  tried  in  the  King's  Courts.    The  speeches  in  full  will  be 
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foiimi  in  Rushwurth,  vol.  iii.,  app  81.     Here  is  an  abstract  uf 
them : — 

Liird  C(»ke  paid,  "  I  phnll  ninintninyt/^  belli.  But  Ood  Fend 
me  never  to  live  under  the  !nw  <»f  conveniency  or  diwretion. 
Shall  the  8oldier  and  the  justice  pit  on  one  bench  ?  The 
trumpet  will  not  let  the  crier  ppeRk  in  Wentniinpter  IIhII. 
JNrVm  bene  cotttmivnt.  The  lime  of  pence  is  when  the  Courts 
at  WeHtminiftter  ore  open,  for  when  they  are  (jpen  you  may 
then  have  a  eommipsion  of  oyer  and  terminer,  and  when  the 
common  law  can  determine  a  thini;  the  martini  law  ou^Eht  not. 
Drake  kIcw  Dimghty  heytmd  sea.  Donphty's  br<ither  desired 
'  an  appeal  to  the  constable  and  mnrphars  courts,  and  WrA\ 
and  the  other  judges  decided  that  ho  might  there  pne.  Wt* 
make  no  law.  We  must  not  meditate  ubi  lex  non  dixiitigvii. 
To  hang  a  man  tempftre  pticis  is  dangerous ;  I  npeak  n«it  of 
prosecution  against  a  rebel.  He#)ay  be  slain  in  the  rebellion, 
but  if  he  be  taken  he  csnnot  be  put  to  death  by  martial  law. 
(Year  Book.  28  Edw.  11.,  M.  13.)  When  courts  of  law  are 
open,  martial  law  c^innot  be  executed,  (5  Hen  IV..  30 
Williamson's  case.)  The  constable  and  marshal  dcpired  an 
addition  to  their  commissions  and  they  proceeded  against  some 
according  to  that  power ;  but  because  it  was  not  according 
to  their  ancient  power  it  was  void,  for  they  cannot  do  anything 
accortling  to  the  addttiimal  power,  (f.  e.,  yiower  tu  exercise 
martial  law,)  and  there  whs  a  (writ  of)  prohibition  to  sta> 
their  proceedings  under  the  additiouMl  power,  llow  shall  the 
soldier  know  how  to  obey  them  ;  they  are  not  under  the  great 
seal?"  J.J 

Mr.  Banks  said,  "  We  have  no  time  of  war  when  the  King's 
C(»urts  are  open ;"  and  Mr.  Noy  laid  down  a  similar  propo- 
aition.  Mr.  Mason,  of  Lincoln's  Inn,  admitted  that  in  lime 
of  war,  when  the  King's  Courts  are  cloned,  the  conimon  law 
allows  the  exercise  of  martial  law  when  an  army  is  in  the  field  ; 
but  he  asserted  that  a  rebel  tnken  ought  to  be  tried  by  hih 
peers.  •*  We  have  now,"  (1628.)  he  continued,  **no  army  in 
the  field.  We  have  no  eiiemy  except  among  ourselves,  and  it 
is  no  time  of  war,  therefore  the  commixsion  (to  exercise  mar- 
tial law)  is  not  fit  nor  warranted  by  law."  Mr.  llolle,  after- 
wards Chief  Justice,  followed.  "  If."  said  he,  *•  the  chancer} 
and  Courts  at  ^  estminster  be  shnt  up,  it  is  time  of  war  :  but 
if  the  Courts  be  open,  it  is  otherwise.  .  .  .  If  an  enemv 
come  into  anv  part  where  the  common  law  cannot  be  executed, 
there  martial  Jaw  may  be  executed  ;  but  if  a  subject  be  taken 
in  rel)elliun — not  slain  at  the  time  of  his  rebellion — he  is  to  be 
tried  after  the  common  law." 

^  The  illegality  ol  martial  law,  even  for  the  government  and 
discipline  of  ihe  military,  is  annually  reiterated  in  the  pre- 
amble of  the  Mutiny  Act ;  and  every  scbool-b<»y  is  taught  t<» 
lisp  this  as  one  of  the  constitutional  safeguards  of  personal 
liberty  :  "And  whereas  no  man  can  be  forejudged  of  life  or 
limb,  or  subjected  in  the  time  of  peace  to  any  kind  of  punish- 
ments within  the  realm  by  martial  law,  or  in  any  other  manner 
than  by  the  judgment  of  his  peers,  and  according  to  the 
known  and  established  laws  of  the  realm.'' 

Military  law  and  martial  law  are  sometimes  confounded 
Military  law  is  exercised  by  the  authority  of  Parliament,  and 
the  Munity  Act  annually  passed,  together  with  the  Articles 
ot  War  framed  by  Her  Majesty,  and  the  printed  regulations 
from  time  u»  time  issued  for  the  government  of  Her  Majesty's 
troops.  Martial  law  may,  no  doubt,  be  established  by  an  Act 
of  Paliament ;  but  what  we  are  now  considering  is  the  authority 
of  the  Crown  in  that  behalf.  Martial  law  has  been  established 
i  n  Ireland  by  authority  of  Parliament,  and  it  has  sometimes 
be-in  provdaimed  without  suub  authority.  The  former  is  legal, 
as  Parliament  is  omnipotent— the  latter  is  illegal.  Lord 
Loughborough,  in  the  cose  4)f  OratU  v.  Gould,  2  Hen.  Bl.  69. 
draws  this  distinction  very  clearly.  "  Martial  law,"  says  thai 
able  Judge,  "such  as  is  described  by  Hale,  and  such,  also,  as 
18  marked  by  Sir  William  Blackstone,  does  not  exist  in  Eng 
and  at  alL     Whea  martial  law  is  established  in  any  country, 


it  is  of  a  totally  different  nature  from  that  which,  by  inaccu- 
racy, is  called  martial  law,  merelv  because  the  decision  is  \*y 
a  court-martial ;  but  which  bears  no  affinity  to  that  which  was 
formerly  attempteil  to  be  exercised  in  tiis  country,  t^hich  wae 
contrary  to  the  constitution,  and  has  been  for  a  century  (this 
was  said  in  1792)  totally  expl«»ded."  Amtther  century  baa 
nearly  elapsed,  and  we  find  the  "  exploded  "  expedients  re- 
vived in  a  part  of  the  empire  considered,  perhaps,  tmi  remote 
to  l>e  within  the  reach  ot  the  public  opinion  oi  the  mother 
country. 

Such,  then,  was  the  state  of  the  law  lone  before  the  oldest 
of  the  Austrnliau  cidonies  was  established.  These  cohinies 
took  the  law  of  England  in  force  nt  the  dateof  their  establish- 
ment, roMpectively,  "  so  far  as  the  same  was  suited  to  tlieir 
circumstances  and  condition/' — which  would  include  alt  those 
ssuarantees  «»f  personal  security  and  freedom  which  have  been, 
from  time  to  time,  wrested  from  the  Crown  by  the  c«»umge, 
>md  stimetimes  by  the  Idood,  of  our  ancestors.  The  martial 
law  which  we  are  now  condemning,  and  which  Lord  Umgh* 
l)4»rou»h  so  clearly  distinguiHhes  from  the  military  law  autho- 
rized  by  Parliament  for  the  government  of  the  army,  is  Mmitar 
— nay,  identtcal— with  that  which  is  exercised  wtien  onr  armies 
are  in  the  field  in  a  foreign  country,  when  nor  armies 
are  in  an  eneinv's  country,  fiagranie  bello,  the  tro«>ps  are 
governed  by  the  lloyal  prerogative.  In  a  foreign  oountry  we 
cannot  have  Courts.  But  even  in  this  ca^e  the  Queen's  rega* 
lat'.ons  ore  ftdhiwed  as  nearly  as  ptisnible.  In  the  cose  of 
Rarwi3  v.  Kepjiel.  2  Wils.  314,  the  Court  said,  "  By  the  Act  of 
Parliament  to  punish  mutiny  and  deserticm,  the  King*!*  ptiwer 
to  m  ke  articles  of  war  is  confined  to  his  own  dominions. 
When  his  army  is  out  of  his  dominitms  he  acts  by  virtue  of 
bin  prerogative,  and  without  the  statutis  and  ariiclea  of  war, 
and  therefore  you  cannot  argue  upon  either  of  them,  fi»r  they 
are  both  to  be  laid  out  of  the  ct\se.  Inter  arma  si^nt  leytt. 
We  think,  as  at  preseut  advised,  that  we  have  no  jurisdiction 
at  all  in  thia  cose." 

Martial  law  has  sometimes  been  proclaimed  in  Ireland 
without  the  authority  of  Parliament.  In  America,  before 
the  declaration  of  independence,  the  governors  were  empow* 
ered  so  to  do  by  a  clause  in  their  commissions,  since  omitted. 
From  these  two  precedents  it  may  be  c<tncluded  that,  although 
no  power  to  exercise  martial  law  in  England  exists,  yet  t.  e 
Crown  has  such  power  in  Ireland  and  the  colonies,  and  may 
therefore  still  delegate  it  to  lords-lieutenant  and  c<donial 
governors.  Let  us  examine  these  two  opponent  precedents. 
As  to  the  cose  of  Ireland,  what  reader  of  history  dues  not 
recall  t«»  mind  the  noble  C4)nduct  of  Lord  Kil warden  in  the 
chse  of  Theobald  Wolf  Tone?  Tone  had  been  taken  in  open 
rebellion  on  board  a  French  ship  of  war.  He  bad  been  tried 
by  a  court-martial  under  a  proclamation  of  martial  Jaw,  hod 
lieen  cimdemned  to  death,  and  was  actually  in  the  hands  of  the 
provost  marshal,  as  the  militar}  hangman  is  called.  Curran, 
in  breathless  haste,  ruhhed  into  the  Court  of  King's  Beuob, 
then  sitting,  and  in  Tone's  name  demanded  of  Lord  Kil  warden 
a  writ  oi  haUcut  colpitis.  It  was  at  otice  granted.  "  But,  my 
lord,"  urged  Curran,  "  while  the  writ  is  being  prepared  my 
client  dies;"  whereupon  the  sheriff  was  ordered  to  repair  to 
the  place  of  execution  and  command  the  provost  marshal  to 
iiroauce  his  prisoner.  The  functionary  pleadnd  the  orders  of 
his  commanding  officer,  and  refused  to  obey  the  mandate  of 
the  Court.  Upon  this  being  reported^ to  Lord  Kilwarden,  the 
commanding  officer  and  the  provost  marshal,  with  his  prisouer, 
were  ordered  to  be  arrested  and  brought  into  Court.  Tone 
thus  being  saved  from  the  rope  of  the  military  hangman,  was 
committed  to  the  custody  of  the  civil  power  for  trial,  for  there 
was  plenty  of  evidence  against  him  to  justify  his  detention  ; 
and  he  afterwards  anticipated  the  inevitable  result  of  a  trial 
for  high  treason,  by  committing  suicide  in  gaol. 

Another  case  in  which  the  dignity  and  authority  of  the 
King's  Courts  was  nobly  upheld  against  military  usurpation. 
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tht  u;^h  tiot  A  cnse  of  martial  hiw,  hut  ratiier  of  the  aimsc  ol 
niilitHi-y  law.  <1e^erv*»8  n  place  lH»re.     lu  the  year  17 4G,  one 
Lieurenaiit  Frjc,  of  iho  Koyai  Mariut\s,   h»id  hcan  ilUj^-fnUv 
pun'iHlied  under  the  nentence  of  a  court-martial  lawl'utly  held, 
the  eentenre,   however,  b«»inj^  in  excess  of  tlie  r»ower  of  the 
court.     lie  br  tiiteht  an  action  aa;ain8t  Admiral  O^^le,  and  re- 
covered  j£  1,000  damages.     In  the  courne  of  the  trial,  Lord 
Chief  Justice  Willes  intimated  an  opinion  that  every  niemt>er 
of  the  court  was  liable  to  an  action  f<ir  the  ille<i^il  sentence. 
Upon    this,    Lieutenunt  Frye  issued  writs  against  Admiral 
Mayne  and  Captain  Kenton,  two  of  the  members  of  the  c<mrt, 
find  they  were  served  with  the  writs  as  they  were  returuinir 
from    another   naval   court-martial    upon   Admiral    Lestvey. 
This  was  resented  **  as  an  insult''  by  the  members  of  the  hist* 
named  court,  and  they  passeii  some  resolutions  hi>;hly  deroura- 
tory  to  the  Chief  Justice.     These  they  forwarded  to  the  Lords 
of  the  Admiralty,  by  whom  they  were  reported  to  the  Kini:;, 
Oeorge  IL,  who  signified  to  their  lordships,  throuj;h  the  Duke 
of  Newcastle,  **  His  Ma|»*sty's  great  disple:usure  at  the  insult 
offered  to  the  court-marrial,  by  which  the  military  discipline 
of  the  navy  is  so  much  affected."     But  the  Lord  Chief  Justice 
was  not  a  man  to  be  overtiwed  in  doing  his  duty,  even  by  the 
frowns  of  niyalty ;  and  as  soim  as  the  resolutions  wore  com- 
municated to  him,  he  ordered  all  the  members  of  the  court  into 
custody  for  their  contempt,  and  was  pnicoeding  to  uphold  the 
ditrnity  of  the  Court  in  a  very  decided  manner,  when  the  whole 
affair  was  terminated  in  November,  174C,  by  the  members  of 
the  court-martial  signing  and  trending  to  the  Chit^f  Justice  a 
very  ample  written  apology  and  submission  for  their  conduct. 
The  paper  was  read  abmd  in  tiro  C«»urt  of  Common  Plerts,  and 
was  ordered  to  ho  registered  among  the  records  of  the  Court, 
where  it  is  still  to  be  found,  "as  a  memorial,"  said  his  lord- 
ship, **  to  present  and  future  ages,  that  whoever  set  themselves 
up  in  oppositifm  to  the  laws,  and  think  themselves  above  the 
law,  wilt,  in  the  end,  find  themselves  mistaken."     The  pro- 
<;eeding8  and   the  apohigy  were  published  in  the  London  Oa- 
zettent  the  15ih  November,  174G,  and  will  also  be  found  in 
the  GenUeman*s  Magazine  fur  that  year. 

As  to  the  case  of  the  old  O(»lonies  in  America,  there  cao  be 
no  doubt  that  the  old  commissions  did  contain  a  clause  em- 
powering the  governiirs  to  exercise  martial  law,  but  it  was 
expressly  limited  to  **  times  when  bi/latoh  may  be  exercised." 
But  it  should  be  remembered,  that  before  the  declaration  of 
independence,  wars  had  frequently  been  carried  on  between 
the  "provincials"  and  the  French  of  New  France,  without 
nuch  aid  from  the  parent  state ;  it  was,  therefore,  considered 
necessary  to  give  to  the  provincial  governors  ample  powers  to 
levy  troops,  to  command  them  when  levied,  and  to  govern 
them  at  all  times.  Accordingly  the  governors  were  clothed 
with  full  power  and  authority  to  *'  levy,  arm,  muster,  com- 
mand, and  employ  all  persims  whatsoever  residing  in  our 

pr  ivince  of ,  and  other  territories  under  your  government, 

and,  OS  occasion  shall  serve,  to  march  them  from  one  place  to 
another,  and  to  embark  them  for  the  resisting  of  all  enemies, 
pirates,  and  rebels,  both  at  sea  and  land,  and  to  transport  such 
forces  to  any  of  our  plantations  in  America,  if  occasion  shall 
require,  for  the  defence  of  the  same  against  all  enemies,  .  . 
.  and  to  execute  martial  law  in  iimes  of  invasion  and  other 
times  when  by  law  il  may  he  exercised" 

It  cannot  fail  to  strike  the  constitutional  reader,  that  great 
care  has  been  taken  to  confine  this  power  within  legal  bound- 
aries.  Can  it  be  supposed  that  the  clause  was  intended  to 
convey,  what  it  could  not  convey,  powers  which  the  King 
himself  has  not  possessed  since  the  Petition  of  Rights?  It 
was  meant  to  authorize  the  governors  to  exercise  one  of  the 
royal  functions,  which,  without  authority  under  the  Great  Seal, 
he  could  not  exercise — namely,  to  raise  troops,  recruit  them, 
move  them  from  place  lo  place,  even  out  of  the  territorial 
jurisdiction,  and  govern  them  according  to  military  law — that 
is,  b^  the  i|.rtiele8  of  war  when  at  kome^  and  b^  the  prerogative 


when  in  a  forei.^n  colony,  and  when  in  the  field  fiugranUbello, 
rii«  commission  to  General  Murray,  after  the  corujuest  of 
i)arial.<,  cutitaiiicd  a  similar  clausitc,  bur  it  was  dropped  out 
"Ooji  after  the  Aujcric.iii  ^tr-juble*'  i^uutueoceJ.  Wliy  ?  Nut 
i»«cau^R  it  w:i.s  illei^.il,  a-*  abive  liui'eJ;  not  lieciuso  it  had 
been  illej^ally  execotetl ;  iv»t  beiMu-*!*  ilie  po»pIft  »it  Am^^rica 
had  included  it  among  thoir  grievances;  not  becau^^e  it  had 
ever  l)een  used  to  oppress  the  pcitple;  not,  indeed,  (tut  of  any 
tender  consideration  for  popular  liberty;  but  siiupiy  because 
the  jealous  policy  of  the  Givcrnu^utof  tliat  day  deemed  it 
wiser  to  employ  regular  tr>»ops,  and  oven  forei^^c'i  uierceuaries, 
than  to  train  angry  colonists  to  tiie  use  of  arm.s.  and  te.ich 
them  the  art  of  war.  It  was  under  tho  authority  of  this  clause 
that  Washingt^m  was  converted  from  a  district  surveyor  iot<} 
ai  provincial  soldier.  It  was  in  one  of  the  border  wars  that  he 
gained  his  first  renown. 

The  whulo  lanvrua^e  of  the  clause  in  th»^  old  coramiKsions — 
which  will  be  htund  printed  at  length  in  Banm  Mazcro's 
coliectitm.  entitled  "Quebec  Ojmmissions,"  4lo.,  1772 — as  well 
as  the  mode  in  which  it  was  interpreted  and  cxercined  by  the 
provincial  governors,  shows  that  it  was  not  intended  to  operate 
— and  did  not,  in  fact,  operate — beyond  the  legal  powers  of 
the  King.  But  if  it  were  so  intended,  either  wilfully  or  by 
misconception,  there  is  no  trace  of  it  in  any  governor's  com- 
mission for  nearly  a  century.  If  the  King  of  that  day  usurped 
a  power  in  tho  colonies,  the  Queeo  of  this  day  certainly  does 
not. 

As  tho  power  of  proclaiming  and  exercising  martial  law  is 
not  expressly  given  to  the  governors  of  the  Austrnliun  and 
other  colonies,  have  such  governors  any  such  authority, 
irrespective  of  their  commissions? 

The  extent  of  the  powers  of  the  governor  of  a  colony  has 
beea  determined  by  a  great  number  tifjudii;ial  decisions,  lie 
is  not  the  general  representative  of  the  Qaecn.  He  does  not 
exercisd  all  the  prerogatives  of  the  Crown.  lie  can  only 
exercise  such  powers  as  are  delegated  to  him  by  his  commis' 
sitm,  or  in  some  instance  by  the  charter  (»f  tho  colony,  or  by 
«ome  equally  binding  instrument,  under  the  Great  Seal  of 
England,  by  which  alone  the  Queen  can  confer  powers  up  m 
her  colonial  governors.  Beyond  the  powers  thus  siecifical'y 
conferred  upon  him,  he  cannot  lej^ally  travel ;  aud  if  he  ex- 
ceed them,  ho  renders  himself  liable  to  an  action  at  the  suit 
of  the  party  injured,  and  even  to  an  indictment,  if  the  infi  ac- 
tion of  bis  powers  amount  to  a  criminal  offence.  Wo  proceed 
to  support  these  propositions  by  judicial  decisions. 

In  the  case  of  Fabrigas  v.  Mostyn,  20  State  Trials,  Governor 
Mostyn  had  taken  upon  himself  to  arrest  and  banish  the 
plaintiff  from  Minorca  to  the  Spanish  Main,  under  an  imputa- 
titm  of  alleged  treasonable  practices.  The  plaintiff  followed 
the  Gt>vernor  to  England,  brought  an  action  against  him,  and 
recovered  j&4,000  damages.  Tho  Court  refused  to  set  aside 
this  verdict,  and  Lord  Chief  Justice  de  Grey,  in  the  course  of 
his  judgment,  observed,  that  **  the  governor  is  the  King's 
servant,  his  commission  is  from  him,  and  he  is  to  exercise  the 
powers  he  is  invested  with  by  his  commission,  which  is  to 
execute  the  laws  of  Minorca." 

The  next  case  to  which  we  shall  refer  in  which  this  limita- 
tion of  a  governor's  power  is  judicially  asserted,  is  Cameron  v, 
Kyte,  3  Knapp,  P.  C.  Cases  332.  The  principle  had  been  laid 
down  by  Lord  Mansfield  in  Campbell  v.  Sail,  Cowp.  210,  that 
the  King  can  make  laws  for  a  conquered  colony.  The  Gover- 
nor of  Demerara  bad  assomed  that^  as  the  King's  representa^ 
tive,  he  could  do  so  likewise ;  and  he  exercised  that  power  by 
an  ordinance  increasing  the  commission  of  the  vondue  master, 
or  official  auctioneer  of  the  colony.  The  plaintiff  brought  an 
action  for  the  excess  of  oommission  levied  by  the  vendue 
master,  and  the  cose  came  before  the  Judicial  Committee 
<»f  the  Privy  Council.  The  Committ«»e.  in  deciding  that  the 
governor  had  no  such  power,  said,  **  The  governor  has  not,  by 
yiftua  of  bis  appointment,  the  sovereign  authority  delegated  to 
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him ;  and  an  act  done  by  him  on  his  own  aothoritj,  unaatho- 
rized  by  his  commiRsion,  or  expressly  or  impliedly  by  hid 
instractions,  is  not  equivalent  to  nn  act  done  by  the  Crown 
itself,  and  is  consequently  not  valid."  The  lanf^uage  of  Lord 
Broughnm,  in  deliverin/i;  judgment  in  HUlv,  Bigge^  3  Moore 
P.  C,  47C,  is  to  the  same  effect.  **  If  it  be  said  that  the 
governor  of  a  colony  is  (^t/a«t>8overeign,  the  answer  in,  that  he 
does  not  even  represent  the  sovereign  generally,  having  only 
the  functions  delegated  to  him  by  his  commission,  and  being 
only  the  officer  to  execute  the  specific  powers  with  which  the 
commission  clothes  him." 

Numerous  ca^es  might  be  cited  in  which  colonial  governors 
have  been  sued  with  success  in  the  Courts  at  Westminster  for 
acts  done  in  excess  of  the  powers  conferred  upon  them  by 
their  commissions,  or  under  an  erroneous  estimate  (»f  their 
own  authurity.  In  Wall  v.  Macnamara,  cited  1  T.  R.,  536,  the 
plaintiff  recovered  damages  against  the  defendant,  who  had 
been  Governor  of  Senegambia,  for  false  imprisom en t,  attended 
with  cruelty,  the  act  being  in  exce<H  of  the  governor's  powers 
given  to  him  by  his  commission.  The  plaintiff,  Cnptain  Wall, 
was  afterwards  appointed  Governor  of  Goree,  and  not  warned 
by  his  own  cause  of  complaint  against  Governor  Macnamara, 
he  punished  a  soldier  under  colour  of  military  law,  but  with- 
out any  regular  trial,  so  severely,  that  the  man  died  under 
torture.  Governor  Wall,  on  his  return  to  England,  was  brought 
to  trial  at  the  Old  Bailey  for  murder,  and  was  convicted  and 
hanged  at  Tyburn,  in  1802.     (28  St.  Tr.  51.)* 

This  branch  of  the  subject  may  be  appropriately  concluded 
by  an  extract  from  the  work  of  a  very  able  colonial  lawyer, 
written  before  the  two  last  decisions  had  placed  the  subject 
beyond  all  doubt. 

*'  I  cannot  close  this  paper,"  says  the  writer  referred  to. 
**  without  making  some  observations  on  an  expression  which 
provincial  baseness  has  brouo;ht  into  use,  and  which  is  cal- 
culated to  convey  very  erroneous  notions  of  the  powers  of 
governors  to  themselves  and  others.  We  every  day  hear  the 
governor  called  the  'King's  representative.'  Nothing  is  more 
inaccurate  than  the  expression  in  the  sense  in  which  it  is  u»ed. 
Constitutionally  the  King  is  the  fountain  of  all  office,  honour, 
and  pf)wer,  and  each  officer  of  the  Government,  deriving  his 
authority  from  the  King,  represents  the  King  in  the  exercise 
of  his  legal  powers.  This  is  true  as  well  of  the  lowest  as  of 
the  highest  officers.  It  is  as  true  of  a  constable  as  of  the  Lord 
ChaDCellor.  In  no  other  sense  can  it  be  rightly  applied  to  the 
governor  of  a  colony.  None  of  the  peculiar  attributes  of 
sovereignity,  under  the  constitutional  law  of  England,  are  ap- 
plicable to  that  officer.  The  King  can  do  no  wrong.  Is  that 
true  of  a  provincial  governor?  The  King's  powers  are  original, 
inherent,  perpetual.  ThoHe  of  a  governor  are  derivative, 
temporary,  and  dependent  on  the  will  of  him  who  conferred 
them.  Constitutionally,  the  King  is  responsible  to  God  alone 
for  bis  acts.  The  governor  is  answerable  to  his  royal  master. 
The  King  iq^  answerable  to  no  human  tribunals  fur  the  dis- 
cretion which  he  exercises  in  displacing  publio  officers.  The 
governor  is  answerable  to  the  King's  Courts  at  Westminster 
for  the  suspension  or  removal  of  any  subject  of  the  King 
holding  an  office  of  emolument  in  the  colony.  That  an  ex- 
pression such  as  this  should  have  obtained  currency  is  of  itself 
pregnant  evidence  of  the  servility  of  that  class  of  the  colonial 
Society,  where  it  has  long  been,  and  still  continues  to  be  in 
daily  use." — (On  the  Fundums  and  Duties  of  the  Oovemor  oj 
a  British  Province,  by  A.  Stewart,  Advocate,  Montreal,  1832.) 

The  principles  which  we  have  endeavoured,  and  we  trust 
saccessfolly,  to  establish,  may  be  thus  recapitulated  : — 

1.  The  Queen  of  England  has  no  power  or  authority  to 
exercise  martial  law  either  in  Great  Britain  or  in  the  colonies. 

2.  Within  the  limits  of  the  Queen's  dominions  the  army  and 
all  persona  belonging  thereto,  and  under  military  authority, 

•  And  iee  Olynn  r.  Hmuton,  3  Miin.  k  Gr.  337*,  WjftM  ▼•  <3bre  Oali,  V.  P.  299; 
BroOUy  ▼.  ArUkur,  4  B.  A  C.  292 ;  OUvar  t.  BnU^ncfc,  3  T«nnt  458. 


are  to  be  governed  by  the  Mutiny  Acts  and  the  Articles  of 
War. 

3.  This  military  law  is  distinct  from,  and  therefore  not  to 
be  confounded  with,  what  is  called  martial  law,  which  is  illegal. 

4.  When  the  Queen's  troops  are  in  the  field  in  a  foreign 
country  and  flagrante  hello,  they  are  to  be  governed  by  the 
royal  prer(»gative. 

5.  These  rules  do  not  extend  to  civil  persons  not  amenable 
to  military  authority. 

6.  The  Queen  cannot  impart  to  a  colonial  governor  powers 
which  she  does  not  possess,  and  she  has  not  done  so. 

7.  The  governor  of  a  colony  is  not  the  general  representa- 
tive of  the  Queen,  and  can  only  exercise  the  powers  lawfully 
delegated  to  him  by  the  Queen's  conrtnission. 

8.  Hence : — the  exercise  of  martial  law  by  the  governor  of 
a  colony  is  illegal,  and  would  even  be  so  if  such  power  were 
included  in  his  commission.  Not  being  so  included,  its  exer- 
cise amounts  to  a  double  usurpation. 


TO  CORRKSPONDENTS. 

AU  Ommuuuyilinm  on  the  stMeei  nf  Divitinn  Ontrti,  or  having  owy  r^atifim  to 
Division  Onirts.  are  in  future  to  be  addrtf$ed  to  "  The  Kditon  t^  the  Lam  Journal , 
Barrie  Phst  Office 

All  othfT  ChmmunieaUons  are  as  hitherto  to  he**  The  EcNtors  of  the  Law  Journal. 
Tbfwito." 

THE  LAW  AND  PHACTICB  OP  THE  UPFER 
CANADA  DIVISION  COUBTS. 

(Continued  from  page  262.) 

Chapter  IV. 

OF  THE  JUDGE  AND  OFFICERS. 

Legal  proceedings  in  the  Division  Courts  are  of  a  sum- 
mary kind  as  distinguished  from  regular,  that  is,  the  inter- 
vention of  a  jury  is  not  essential ;  but  the  determiDation 
of  actions  between  parties  and  questions  of  law  and  fac^ 
in  relation  thereto,  is  left  to  the  personn  designated  or 
authorized  by  the  Statute  to  execute  the  office  of  Judge. 

As  we  have  seen,  every  Judicial  District  is  separated 
into  from  three  to  twelve  Divisions,  each  Division  having  a 
Court  of  its  own.  A  sole  Judge  in  each  Judicial  District 
presides  over  all  theDivbion  Courts  therein — not  appointed 
specially  to  these  Courts,  but  the  Act  points  out  who  are 
to  be  Judges.  Sec.  16  enacts  that  the  senior  or  acting 
Judge  of  the  County  Court  of  each  particular  Judicial 
District  (County  or  United  Counties)  shall  preside  over 
the  Division  Courts  therein,  and  as  Judge,  therefore,  he 
possesses  the  rights  and  powers  incident  to  the  offices — the 
manner  and  means  by  which  it  is  to  be  exercised,  being . 
for  the  most  part  specified  in  the  Statute. 

Thus  the  County  Judges  have  acquired  two  capacities  of 
distinct  natures — have  two  jurisdictions — the  one  original, 
embracing  their  judicial  authority  in  the  Courts  of  Kecord 
to  which  they  are  specially  appointed  ;  the  other  collateral, 
which  vests  in  them  the  power  of  hearing  and  determining 
causes  and  suits  cognizable  in  the  Division  Courts,  and  the 
doing  such  things  as  are  necessary  to  carry  out  and  give 
effect  to  the  jurisdiction.      But  though  the^e  capacities 
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centre  in  the  one  individual,  they  remain  as  distinct  as  if 
they  were  vested  in  two  different  persons  * 

Their  qualifications  for  office,  appointment,  tenure  and 
functions,  as  Judges  of  the  Superior  Court,  do  not  come 
within  the  present  desi<;n,  but  some  provinions  of  the  law 
relating  to  the  office  of  County  Judge  must  be  referred  to, 
as  an  acting  as  well  as  a  senior  Judge  is  authorized  to 
preside  over  the  Division  Courts.  Indeed,  there  are  seve- 
ral functionaries  allowed  to  act — first,  the  Senior  Judge  of 
the  County  Court,  or  the  Junior  Judge  of  the  particular 
County,  the  right  with  both  of  whom  is  absolute,  not 
depending  upon  any  contingency;  then  the  Deputy  Judge 
of  the  County,  or  a  Barrister  appointed  for  a  limited  time 
to  hold  particular  Courts ;  and  lastly,  the  Judge  of  any 
other  County — the  last  three  named  acting  only  on  certain 
coatiogencies. 

One  or  two  Judges  may  be  appointed  to  each  County 
(Consolidated  Statutes,  cap.  15,  sec.  2.)  The  second 
of  these  Judges  may  be  a  Junior  Judge,  having  the  same 
duties,  power  and  authority  as  the  Senior  Judge  in  respect 
to  Division  Courts  (ib.,  sees.  5  and  6),  or  where  a  Junior 
is  not  appointed,  the  second  Judge  may  be  the  '^  Deputy 
Judge,''  having  like  powers  as  the  Senior  Judge,  in  case 
of  the  death  or  illness  or  absence  of  the  latter.  (Ib  ,  sec. 
8.)  Both  Junior  and  Deputy  Judge  act  under  commission 
from  the  Crown,  and  act  in  their  own  right,  and  of  course 
as  occasion  requires ;  but  the  Judge  may  depute  a  Barris- 
ter to  act  for  him  in  case  of  emergency — *^  the  Judge's 
Peputy,"  as  he  may  be  called— or  the  Judge  of  another 
County  mBj  act.  Sec.  17  enacts  as  follows  : — *'  In  case  of 
''  the  illness  or  unavoidable  absence  of  the  County  Judge, 
*'  the  County  Judge  of  the  Court  of  any  other  County 
''  may  hold  the  Court,  or  the  first  mentioned  Judge  may 
^'  appoint  some  Barrister  of  the  Bar  of  Upper  Canada  to 
^'  act  as  his  deputy ;  and  the  person^so  appointed  shall,  as 
"  Judge  of  the  Division  Court,  during  the  time  of  his 
*'  appoint  men  tj  have  all  the  powers  and  privileges  and  be 


.  •  Tb«  Cagilsh  Ormntj  Ooarto  and  Goanty  Oonrts  In  Upper  Oanad*  hsTe  little 
In  commou  except  the  name.  The  Conoty  Courts  of  Upper  Canada  are  Ot>iirta 
of  Record  of  Ovil  JarladlciJoa,  and  In  addttioB  to  their  Ottmoum  Law  powera  to 
haid  plea  In  penonal  aodona,  have  an  ^qaitable  jnrisdietion.  They  have  fuar 
terma  in  the  year,  and  aittlnga  alter  each  term  for  the  trial  of  issnee  of  fact  b«fore 
a  Jory.  Their  proeeea  mesne  and  final  directed  to  Sherlflli  and  Ooronera  rana  to 
every  part  of  Upper  Canada.  The  plea«)iogs  are  written.  Indeed,  the  chief  dif> 
ftreaee  between  them  and  the Snperiur  Oonrta  at  Toronto  Is  » limit  In  the  matter 
of  jnrMletiin  and  a  reduced  aeale  of  ftiea  to  Ormnsel  and  Attorney— 4he  practloi* 
Id  both  being  altke.  Our  Connty  Courts  perhaps  more  nearly  reaemUe  the  Court 
of  Commoa  Pleas  of  Lancaster  and  the  Court  of  Pleas  of  Durham.  MoreoTer, 
eadi  County  Judge  prentdes  over  fire  distinct  tribunala,  cItII  and  criminal,  be- 
iMea  haTlog  an  auxiliary  Jnrisdlrtion  in  aid  of  the  Superior  Coarta,  and  pof- 
•esaiog  a  large  special  jnrisdietion  in  some  easea  concurrent  with  the  Superior 
Cnerts.  In  oCh«n  original,  as  weU  as  appellaU  and  ptKsnIiar.  Such  rei^rence. 
ihflrelbf«,  as  may  be  made  to  English  Ciuutjr  Court  cases  must  be  rveetTfd  with 
■a  imderstanding  of  the  dUEsrenee  between  the  qratem  of  adminlatratioii  hen 
aadinSni^d. 


"  subject  to  all  the  duties  vested  in  or  imposed  by  law  on 
I "  the  Judge  bj  whom  he  has  been  appointed.*' 

The  appointment  must  not  be  for  a  longer  period  than  a 
month,  and  notice  of  it  is  to  be  given  to  the  Governor* 
Sees  18  and  19  contain  provisions  as  follows : — **  The 
*<  County  Judge,  or  the  Barrister  so  appointed  Deputy, 
"  shall  forthwith  send  to  the  Governor  notice  of  such 
"  appointment,  specifying  the  name,  residence  and  pro- 
**  fession  of  such  Deputy  Judge,  and  the  cause  of  his 
'*  appointment/'  And  **  No  such  appointment  shall  bo 
**  continued  for  more  than  one  month  without  a  renewal 
*'  of  the  like  notice;  and  in  case  the  Governor  disap* 
'<  proves  of  such  appointment,  he  may  annul  the  same.'' 

The  powers  and  duties  of  the  Judges  acting  in  the 
Division  Courts  are  so  numerous  and  of  such  a  varied 
character,  and  are  moreover  so  completely  interlaced  with 
the  proceedings  of  the  Courts,  that  it  would  be  inconve- 
nient to  treat  of  them  in  this  place.  They  will  be  set  out 
in  detail  and  considered  in  the  future  parts  of  this  work, 
under  the  heads  to  which  they  may  be  appropriately 
rvferred  and  more  properly  belong.  It  may  be  observed 
briefly,  that  the  judicial  authority  conferred  by  the  Statute 
must  be  exercised  in  the  manner  specified  and  within 
and  yet  up  to  the  limits  prescribed.  Hnuldon  v.  Smith, 
14,  Q.  B.  49I.)  That  where  such  jurisdiction  is  given, 
and  the  manner  in  which  it  is  to  bo  exercised  not 
expressed,  the  manner  and  means  will  be  implied  by 
law,  such  as  exists  at  Common  Law  (2  Roll.  Abr.  277 — 
ib.  260;  Com.  Dig.  Justices  1,  1);  while  in  matters  of 
practice  the  Judges  may  adopt  and  apply  the  general 
principles  of  prariice  in  the  Superior  Courts  of  Common 
Law  to  actions  and  proceedings  in  the  Division  Courts. 
(Seo.  69.)  That  for  carrying  out  the  powers  entrusted  to 
them  by  the  Act,  the  Judges  are  bound  to  know  and  take 
notice  of  the  Common  Law  and  Statute  Jjaw  of  the  coun- 
try, and  of  the  general  rules  of  practice  framed  under  the 
Act  (9  Coke  30  c. ;  Br.  Abr.  Trials,  pi.  143 ;  Vin.  Abr. 
Trials,  F  9 ;  12  Mod.  6S)  ;  and  Judges  are  bound  to 
declare  and  decide  what  is  the  law,  and  ought  not  to  give 
a  judgment  contrary  to  that,  though  by  consent  of  parties, 
nor  impose  unusual  terms  between  parties,  but  may  fairly 
mediate  an  accommodation  between  them.  (Vin.  Abr. 
Judge's  D.  8 ;  Vern.  479.)  When  no  rule  of  law  exists 
(said  an  able  writer)  a  sense  or  feeling  of  general  expe- 
diency, which  is  in  ether  words  common  sense,  may  fairly 
be  applied ;  but  where  a  rule  of  law  interferes,  these  are 
considerations  to  which  a  Court  of  law  is  not  at  liberty  to 
advert. 

The  subject  of  the  Judge's  liability  for  illegal  or  im- 
. proper  conduct  is  beyond  the  limits  of  this  work,  and  we 
I  would  only  observe  that  a  Judge  acting  within  his  juris- 
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diction  incurs   n.i   liability  if  lie  mistakes  the  law  or  gives    wild  in  tluMi-  nature,  f.nd  not  serving  >7hin  reclaimed  for  food,  but 

•^      .  .  only  for  ploaeure.  onjrht  not.  however  the  owner  may  thIuc  tiiem, 

an   erroneous  judj^ment,  or  is  puilty  of  any   mere    »rro«:^r.-    ^^  ^^^  ^^^^  hiKbly  roguriod  by  the  law  that  for  their  sake«  a  man 

larity.      (  Ar/M  v.  Ijord  Jhowiham,  1  In.  and   llol.  300.)  '  should  dio.'*     This,  no  doubt,  is  the  true  reason  why,  in  a  simple 
"^  j  6tate  of  society,  and  when  all  thefi-s  ubove  the  raiue  of  a  ^biHinK 

—    '  -     '    '  ,  ^^ppQ  punished  with  dt'aih,  dogs,  eats*,  iVrreu  and  other  like  nui- 

We  publi.^lied  some  time  hiiue  the  report  of  a  ca^e  tried    mal.  were  excluded  from  the  law  of  larceny,  and  not  becnuse  n 

*^,,    ,,*,.,  11-  person  ctmM  h>ive  no  properly  m  them.     Bui  what  say  the  nuthor- 

in  one  of  the  hnglish  county  courts,  where  the  action  wiif  ;  [^j^.^  ^^  ^^^^  ^^^-^^^^  ^    ^^  jar  a»  1  know  U  has  uever  been  the  huKject 

brought  to  recover  the  value  of  a  canary  bird;  and  we  at ,  of  a  judicial  dici.Mon  in  any  of  the  courtt*  at  \Ye8ttninMer. 

the  same  time  referred  to  it  as  a  proof  that  the  law  took  .   Th.  only  sources,  therefor^  to  >^j'ich  we  can  J;';;^^  ;;coDr.e  for 

*  tDformation  are  the  teit  writera  of  authority ;  and  the  only  one 


oognizance  of  the  smallest  matters  where  justice  required 


who  supports  the  ticw  urged  for  the  defendant  at  the  trial,^  is  Mr. 


able  research  it  displays. 

SsiPTON,  Friday,  Oct«>l«or  23th,  ISCI. 
<B«fore  J.  .T.  I/):«9DAI.r,  K^q.,  Judf^e.) 


that  it  should  do   so.      We  now   give  below  a   very   long    Chitty  in  his  work  on  the  Practice  of  Law.     He  there  lays  U  down 
.    ,  ,  -.  «     ,  .  ,    .  J      u-  1  *^|  that  "Trespass  in  general  lies  for  taking  any  animal  or  bird  out 

judgment,  the  subject  oi  which  is  a  cat;  and  which,  apart   ^^  ^^^  actual  possession  of  a  person  who  has  secured  the  same; 
from  the  interest  which  must  be  felt  in  it  by  the  owners  of  1  hut  no  action  lies  for  enticing  from  the  premises  of  the  owtier,  and 
...  .„  ,  ,  ,  I        ..  II  ,       1    I  and  afterwards  killing  or  injuring  a  cat  which  is  not  considered  of 

tabbies,  will  be  read  by  our  subscribers  generally,  not  only  |  ^^^  ^^j^^  -^  ,^^  »    jj^  qu,.,e»  no  authority  for  ihU  statement, 

on  account  of  its  relative  importance,  but  for  the  consider-  \  and  so  far  as  I  have  been  able  to  as'certain  it  is  wholly  unsupported 

by  any.     The  reason  he  gives  why  no  action  will  lie  for  enticinjc  a 
cat  from  thn  premises  of  its  owner  and  then  kdling  it  is,  that  it  is 
not  considered  of  any  value  in  law  ;  but  if  this  be  so,  one  doe;*  cot 
see  why  it  should  be  actionable  to  take  a  cat  out  of  the  actual 
possession  of  a  person,  since  the  cat  must  be  equally  valueless  in 
the  one  case  as  in  the  other.     Perhaps,  however,  by  **  out  of  the 
actual  posscjision  '*  be  means  from  off  the  premises  or  out  of  the 
manual  possession  of  the  owner,  and  that  in  those  caoes  the  action 
is  really  for  the  trespass  against  bis  premises  or  person,  and  uot 
for  the  taking  of  the  cat.     If  it  were  not  that  he  gives  as  a  reason 
why  an  action  will  not  lie,  that  a  cat  is  of  no  valyie  in  law,  one 
might  inftr  that  he  intended   that  as   soon  as  a  cat  leaves    its 
owner's  premises  it  ceases  to  be  his  property.     And  this  might  be 
good  law  if  cats  were  not  reclaimed  animals ;  but  this  at  all  events 
those  authorities  who  class  cats  amongst  animals  ferce  natwar 
hIIow  them  to  he,  so  that  they  cannot  regain  their  natural  liberty 
so  long  as  they  have  animum  retertendu  of  which  the  mere  fact  of 
their  straying  from  the  owner's  premises  is  no  evidence  to  the 
contrary.     This  reason  given,  therefore,  by  Mr.  Chitty  for  the  law 
a.K  he  states  it,  is  not  altogether  intelligible,  at  all  events  it  is  not 
clearly  expressed.     On  the  other  band,   Blackstone,   J.,   in  bis 
Commentaries,  after  remarking  that  it  is  not  felony  at  commoa 
law  to  steal  such  unyindX^  f era:  naturae,  though  reclaimed,  as  »*are 
only  kept  for  pleasure,  curiosity  or  whim,  as  dogs,  bears,  cats, 
apes,  parrots  and  singing  birds,  because  their  value  is  not  intrin- 
sic, but  depending  only  on  the  caprice  of  the  owner,"  aJds,  but 
**  it  is  such  an  invasion  of  property  as  m:vy  amount  to  a  civil 
injury,  and  be  redressed  by  a  civil  action."     So  also  in  another 
passage  ho  says: — "As  to  those  animals  which  do  not  serve  for 
food,  and  which,   therefore,   the  law  holds  to  have  no  intrinsic 
value,  as  dogs  of  all  sorts,  and  other  creatures  kept  for  whim  or 
pleasure,  though  a  man  may  have  a  bare  property  thirein,  and 
maintain  a  civil  action  for  the  loss  of  them,  yet  they  are  not  of 
such  estimation,  as  that  the  crime  of  stealing  them  amounts  to 
larceny."     It  is  clear,  therefore,  that  it  was  the  opinion  of  Black- 
stone,  J  ,   that  there  may  be  a  property  in  cats.     In  Bacon's 
Abridgment  of  the  Law  it  is  also  laid  down,  that  *' an  action  of 
trespass  lies  for  taking  or  killing  a  dog ;  because  as  a  dog  is  a 
tame  animal,  there  may  as  well  be  a  property  therein  as  in  any 
other  animal."     This,  though  dog  only  is  mentioned,  is  equally 
an  authority  for  a  cat  being  property;  for  cats  and  dogs  are 
always  treated  as  belonging,  in  law,  to  the  same  class  of  animals, 
and  are  held  not  to  be  subjects  of  larceny  for  one  and  the  same 
reason.      But  in  addition  to  this  pasaage  there  is  another,  in  the 
same  author,  which  clearly  includes  cats.     It  is  there  said,  "  If  a 
beast  or  bird  which  is  feroR  naiurce,  have  been  reclaimed,  this 
action  (trespass)  lies  for  the  taking  or  killing  thereof;  because 
there  is  a  property  in  the  beast  or  bird."     Toller  in  his  Law  of 
Executors  also  says  : — **  Since  the  executor's  interest  is  co-extcii- 
sive  with  that  vested  in  the  testator,  the  property  in  all  his  ani- 
mals, however  minute  in  point  of  valne,  shall  go  to  the  executor, 
as  house-dogs,  ferrets  and  the  like,  or  although  they  were  kept 
only  for  pleasure,  curiosity  or  whim,  as  lap-dogs,  squirrels,  par- 
rots and  singing  birds."    The  description  in  this  passage  of  the 


WlIITTlNQHAM    V.    Il)ESO:(. 

AnimaU  **/tr(B  naluras"  reclaimed— 'Rt'ghl  to  kUl—Mtaturt  of  danwg^i* 

Beclaimod  animals  '*  frron  nnturoe**  are  tbe  piib|eeti(  of  civil  reniedi<Hi  for  property. 

TbiTi^fortf.  when  the  plalaiifTtf  cat  Rtraycd  from  tbtt  premises,  ami  wan  »Lot  at 

and  killed  bv  defebdant, 
ffr/c/,  that  plaintifT  hnving  a  property  in  th*  cat,  an  ncllnn  vould  lie  to  reooTor 

damagus  for  kill'ng  U ;  the  neayure  (if  such  dauixfceK  b^iiijc  bnniethlng  Wyoud 

Ihtf  market  valuH  of  tbo  thing  ilestruycd,  If  thu  Ui>htructioii  >raii  attt-nded  by  dr- 

camstances  of  aggravatiuu. 

His  HoMoa. — This  is  an  action  brought  by  the  plaintiff  to 
recover  damages  for  the  loss  of  his  cat,  killed  by  defendant,  a 
gamekeeper.     The  cat  was  intentionally  killed  by  the  defendant ; 
and  at  the  time  it  was  killed  was  off  tbe  premises  of  the  defendant 
about  200  yards  from  his  residence.     As  regards  the  facts  there  is 
ne  dispute  ;  but  it  was  objected  at  the  trial  that  a  person  can  have 
no  property  in  a  oat,  or  at  all  events,  only  a  qualified  property, 
60  long  as  it  remains  in  his  actual  possession ;  and  that  the  cat  in 
question,  at  tbe  time  it  was  killed,  being  off  tbe  prcmi.*:es  of  the 
plaintiff,  he  had  no  property  in  it  at  that  time,  and  therefore  is 
precluded  from  recovering  damages  for  its  destruction.    As  regards 
the  latter  objection,  taking  cats,  ns  some  authorities  hold,  and  as 
was  argued  by  tlie  defendant's  attorney  to*  belong  to  the  class  of 
animals /rro;  natunx,  yet  as  they  are  reclaimed  animals,  there  can 
be  no  pretence  for  saying  that,  because  the  cat  in  question  had 
wandered  200  yards  from  tbe  plaintiff's  house  (being  in  the  habit, 
as  was  stated  in  evidence,  of  returning  home  daily),  it  bad.  by  so 
doing,  reverted  to  its  wild  state,  and  thereby  divested  the  plaintiff 
•f  any  right  of  property  he  might  otherwise  have  had  in  it;  it  in 
therefore  unnecessary  to  confeider  that  objection  further.     But 
whether  fercd   natures,   or   aa   other   authorities   consider  them, 
domitcd  natur<B,  the  point  to  be  decided  is.  whether  cats  being,  as 
well  aa  dogs  and  certain  other  animals,  what  the  law  terms,  of  a 
base  nature,  by  reason  of  their  not  being  fit  for  the  food  of  man, 
are  or  are  not  the  subjects  of  property.     For  if  they  are,  there  is 
no  doubt  that  trespass  will  he  for  killing  them,  since  damages 
may  be  recovered  in  that  form  of  action  for  any  injury  of  a  forci- 
ble kind  done  to  anything  whatever  in  which  a  man  has  property 
At  common  law,  no  animal,  with  one  or  two  exceptions,  such  as 
horses  and  other  beasts  of  draught,  swans,  because  they  are  royal 
birds,  hawks  and  falcons,  "  on  account  of  their  noble  and  generous 
nature  and  courage  and  as  serving  ob  vita  aolaiium  of  princes,  and 
noble  and  generous  persons,  and  as  making  them  fitted  for  great 
employments,"  is  the  subject  of  theft,  whether  domitce  naluroc  or 
fera  naturce,  unless  it  be  fit  for  food.     But  it  does  not  follow  from 
this  that  there  can  be  no  property  in  animals  which  are  not  fit  for 
food,  aud  that  they  are  not  the  subject  of  civil  remedies.     The 
reason  given  by  Sir  William  Russell  in  his  Treatise  on  Crimes  and 
Misdemeanors  why  such  animals  have  been  held  not  to  be  the 
subjects  of  theft  is  **  that  creatures  of  this  kind,  for  the  most  part 
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animAls  wbich  will  go  to  tbe  execator  is  almost  in  the  words  of 
Blackstone.  J.,  which  I  baTe  quoted.  It  ia  true  that  it  does  not 
make  special  mention  of  cats  ;  bat  there  cnnnot  be  a  «iou^it  tbey 
were  intended  to  be  included  under  the  expression  *'  and  tUe  like." 
Laiitly,  the  Crioiinal  Law  Commissioners,  one  of  whom  was  tbe 
present  Wigbtman,  J.,  and  two  others,  the  iate  Mr.  Starkie  and 
the  late  Mr.  Amosj  both  very  learned  lawyers,  and  b«th  of  them 
judges  of  county  courts,  and  Downing  Prolessors  of  Law  at  Cam 
bridge,  in  their  first  report  in  observing  upon  the  reason  why 
nn'm\A\»/erce  natures  which  are  not  fit  for  food  are  not  the  ^'ubjects 
of  larceny,  nlthoufrh  recla"med,  say: — *' It  would  seem  that  the 
rule  upon  this  subject  arose  from  the  cirwmstance  that  the  ani- 
mals abo^e  specified,  viz  ,  bean*,  foxes,  apes,  monkf'ys,  pole-cats, 
cats  and  dogs,  Ac,  being  unfit  for  food,  were  not  formerly  mar- 
ketable and  of  a  determinate  value.  But  they  are  all  now  the 
subject  of  a  civil  remedy  for  property.  With  this  grreat  weight  of 
authority  against  Mr.  Chitty's  single  dictum,  I  have  no  hesitation 
in  giving  it  as  my  opinion  that  a  person  may  have  a  property  in  a 
cat,  and,  therefore,  that  an  action  will  lie  to  recover  damages  for 
killing  it.  There  may  bo  circumstances  under  which  it  would  be 
ju^tifi1bIe  to  kill  a  cat  ;  but  it  is  not  juntifiable  to  do  so  merely 
because  it  is  a  trespasser,  even  though  after  g»me.  These  fact« 
alone  were  not  sufficient,  ih  my  opinion,  to  justify  the  defendant 
in  killing  it.  As  connected  with  the  question  of  property  in  cats, 
I  may  mention  that  cats  were  looked  upon  by  our  ancestors,  the 
ancient  Britonx,  as  creatures  of  intrinsic  value,  and  the  killing  or 
even  stealing  of  them  a  grievo'is  crime,  and  subjected  the  offender 
to  a  fine.  And  if  the  cat  belonged  to  the  king*s  hoasehold.  and 
was  kept  for  the  porpo.<e  of  destroying  the  rats  or  mice  in  the 
royal  granary,  it  was  protected  by  the  following  curious  law : — 
••If  any  one  s«hall  steal  or  kill  a  cat  being  the  guaniian  of  tbe 
king's  granary,  let  the  cat  be  hung  up  hy  the  lip  of  it-  tail,  with 
it;)  bead  touching  the  floor,  and  let  grains  of  wheat  be  poured 
upon  it  until  the  extremity  of  its  tail  be  covered  with  the  wheat." 
As  much  wheat  as  would  be  required  for  this  purpose  was  the 
measure  of  the  forfeiture  to  which  the'offeuder  was  liab'e. 

Being  of  opinion  that  this  action  is  properly  brought,  I  have  next 
to  consider  whether  the  amount  of  damages  claimed,  £2,  is  war- 
ranted by  the  facts  proved  in  evidence.  In  actions  of  trespass, 
unattended  hy  circumstances  of  aggravation,  the  proper  measure  of 
damages,  where  any  article  of  property  has  been  de_stroyed,  is  the 
market  value  of  the  article  so  destroyed ;  but  in  the  case  of  an 
ordinary  domestic  cat,  like  tbe  one  to  which  the  present  action 
refers,  it  is  very  difficult  to  say  what  is  its  market  value,  such 
cats  being  seldom  sold.  There  can  be  no  doubt  that  as  a  general 
rule,  even  in  the  case  of  good  mousers,  a  few  shillings  would  be 
considered  a  sufficient  price.  Was  then  the  killing  of  the  cat  in 
question  attended  by  any  circnmstances  of  aggravation  ?  Where 
the  measure  of  damages  is  the  mere  worth  of  the  thing  injured, 
the  injury  must  be  unintentional;  if  wilfully  occasioned  that 
would  be  a  circumstance  of  aggravation,  and  would  justify  a  jury 
in  giving  damages  beyond  the  mere  money  value  of  the  thing 
injured.  In  the  present  case  the  killing  of  the  cat  was  .inten- 
tional ;  I  must  therefore  give  something  for  damages  on  that 
account,  beyond  the  few  shillings  which  otherwise  I  sh-  uld  have 
considered  sufficient;  but  as  the  defendant  may  have  thought,  in 
tbe  present  not  very  clear  state  of  the  law  on  the  subject,  that  he 
was  justified  in  killing  the  cat  for  the  protection  of  h:s  muster's 
game,  I  should  not  go  so  far  as  I  should  otherwise  have  done  or 
as  I  should  have  done  if  he  had  killed  it  to  annoy  the  pUintiff,  or 
to  gratify  any  feeling  of  spite  or  revenge.  Under  all  the  circum- 
stances I  think  if  I  direct  judgment  to  be  entered  for  lOs.  I  shall 
do  all  that  the  justice  of  tbe  case  requires.  Let  judgment,  there- 
fore, be  entered  for  that  amount. 


Bailiff. — We  have  not  sufficient  space  for  the  insertion  of 
your  letter.  The  question  which  you  put,  divested  of  irrele- 
vant facts,  is,  however,  easily  answered.  In  effect,  yoq  ask  if 
the  RailiflT  of  a  Division  Court  can  sue  the  sureties  of  the 
Clerk  fur  fees,  on  the  service  of  summonses  and  other  procesf*, 
received  for  tbe  bailff  by  the  clerk  and  not  paid  over.  Our 
answer  is  that  the  bailiff  can  do  so.  Our  authority  is  Cool 
T.  SwUzer,  19  U.  C.  Q.  3.,  199. 
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Repnried  by  CuRiSTOPHEa  Roia>80!r,  Sm|.,  liarrisUr-ai-Law, 
The  Corporation  of  tuc  County  of  Essex  v.  Stboxo. 

Tre'uurer — ApftoftUmt^^Datti  ofhnnd^Wtld  Utnd  tax. 

k  mnnii-lp-tl  council  «»l*^t«»«l  B  an  th»'i«*  ♦r^van'r  on  th©  ifi^h  "f  Jthmirv.  nnd  hy 
hy  iMw  pt-m«<1  nil  rh»2>th  appointed  bim.  au'l  dtrectiMJI  thut  Ua  Hhoiild  Hnt«r  on 
his  dutitw  a«  voon  as  hu  should  hitve  (•xccnted  tb**  n>-c«*(i!mrj  hoQ<i.  On  the  unnie 
day  tht^y  piiwed  n  r^Mulution  acnf<prin<  hU  b  ud.  wbirh  wix  dat(»d  ott  thH  2rtih. 

H'td,  thar  no  ohj^ctlw  iruaid  11m  to  Mich  bond,  as  having  baeo  exdcatvd  tielbra 
bU  Hp]iointmHDt. 

Vfld.  aiMi.  itiat  thr*  tn>HKur**r  wrm  clcarlv  Ikble  for  defulcatiuua  In  the  wtl.J  Und 
tax,  bein^  tbe  proper  p«;rttun  to  ivoel^e  It. 

(T.  T.  25  VJc  ) 

Action  ngninnt  defendant  us  8urety  for  the  treasurer  nf  the 
county  of  E^siex,  upon  a  bond,  dtited  the  '^Gtli  of  .lunuary,  l8o4. 

Th  •  suit  WAM  referred  lo  arbitration  at  the  aHHize»,  he'd  iit  S  md- 
wich,  in  November,  18)9,  and  an  awaid  made  on  the  28rd  »f  Mtirch, 
18t>0,  thHt  defendant  whh  indebted  to  the  pUiutiffH  in  £-)i6  lOji.  1 1d. 

This  award  was  upon  defeiidaot's  applicHtiou  referretl  back  to 
tbe  arbitrator,  with  directions  to  certify  certain  facta  to  the  court, 
to  enable  them  to  determine  questions  of  law  raised  under  the  sub- 
mission. 

Among  other  information  thus  required  was, 

1.  The  date  of  all  npptuotments  nnd  re  appointments  of  B.  as 
treasurer  of  the  united  counties  of  EiHCx,  Kt;nt  and  Lanibton,  of 
Ehscx  and  Lambton,  and  of  E"8ex.  and  copies  of  the  instruraenU 
or  proceedings  by  which  such  appointments  or  re-appoiutnients 
were  made  by  the  councils. 

2.  A  copy  of  tbe  original  bond  sued  on,  with  memoranda  or  any 
endorttemcnts  thereon 

3.  Copie.-*  of  the  resolution  or  re«<olation«*  (if  any)  of  th?*  counties 
or  county  council,  accepting  or  otherwise  retatiufc  to  the  bond. 

5.  The  fund  to  which  the  moneys  in  defiult  belonged. 

The  arbitrator  accordingly  reported  as  followH : 

1.  The  corporation  of  Bsdez  by  by-law  pasned  on  the  28lh  of 
January,  1851.  appointed  B.  treasurer.  The  hy-Uw  recited  that 
the  corporation  in  council  had  ou  the  2oth  uf  January  elected  B. 
as  treasurer,  and  then  appointeil  him.  and  directed  that  he  should 
enter  upon  the  duties  of  sai  I  office  as  soon  as  be  should  have  exe- 
cuted the  necensary  bond  for  the  due  performance  of  thn  office. 

2.  A  copy  of  the  bond  sued  on  was  returned,  <lated  the  2Hth  of 
January,  1854,  reciting  th»it  B.  wms  required  to  give  security  for 
the  fiiithful  performance  of  the  duties  of  his  office,  and  moreefpe- 
cially  for  tbe  due  accounting  for  and  paying  over  all  moneys  which 
might  come  into  bis  hands  by  virtue  of  his  office. 

3.  A  copy  of  the  roiiolution  of  tbe  council  of  the  28tb  January, 
1854,  shewing  that  B.  bsnded  in  his  bond,  and  that  it  was  reso  ved 
that  a  certified  copy  of  it  be  put  in  the  registry  office  for  safe  keep- 
ing. 

4  The  report  shewed  thar  tbe  defalcations  were  all  for  wild 
land  taxes  for  the  county  of  E?<sex. 

Prince  obtained  a  rule  niti  in  the  Practice  Court,  returnable  in 
this  court,  to  set  aside  tbe  award,  on  the  following  grounds,  among 
others,  1.  That  the  want  of  any  valid  appointment  of  B.  as 
treasurer  for  the  period  iluring  which  the  dcfendiint  was  surety, 
preventeil  the  plaintiffs  from  recovering.  2.  That  the  defalcations 
alleged  were  in  funds  which  the  plaintiffs  Were  not  eutitled  to  re- 
cover againnt  defendant. 

Connor,  Q.  (7.,  and  M.  C  Cameron^  shewed  cause. 

EccUs,  Q.  C7.,  and  Prince,  supported  the  rule. 

BuBNS,  J. — With  regsrd  to  the  fir^t  objection,  the  contention  on 
the  part  of  the  defendant  is  that  the  treasurer  should  give  his  bond 
with  surety  for  his  perform«nce  of  the  duties  of  treasurer  afier 
his  appointment  to  the  the  office,  whereas  it  is  contended  that  in 
this  case  he  gave  bin  bond  with  surety  before  bis  appointment. 
The  facts  are.  that  the  council  elected  Bulloik  to  he  Treahurer  on 
the  25th  of  Junuary.  an!  appointed  him.  and  directed  thai  be  should 
enter  on  tbe  duties  of  his  office  so  soon  as  ho  nbotild  havt*  exe  uied 
the  necesJ'ary  bond.  The  bond  benrs  dare  the  26ih  of  Januiiry. 
The  council  hy  a  by-law  dated  the  28th  of  January,  formally  ap- 
pointed Bullock  the  treasurer,  and  by  resolution  of  the  same  date 
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occeptecj  the  bond,  which  hnd  been  delWered  before  Chen,  thoogh 
the  pNrticulnr  time  \»  not  shewn.  Under  the^e  circomstanceH,  nn<l 
with  the  recital  in  the  bond  Bigned  hy  the  defeDdant,  there  U 
nothing  in  the  objection. 

With  respect  to  the  neit  o>jection,  the  whole  of  the  defnYcatlon 
hnn  been  fonnd  to  be  the  wild  Imid  tuxes.  fc^car«*elj  any  thing  wn^ 
said  bj  the  defendantV  counsel  in  support  of  anj  olijection  thnt 
this  WMM  not  prtiperly  chnrgeNble  Ngainst  M.  Bollovk.  Indeed 
there  could  noi  be  auj  thing  urged  that  would  be  available,  f(»r 
the  trraaurer  u  the  pioper  person  to  receife  those  taxes  for  all  the 
townnhipa  in  the  county. 

With  renpect  to  the  other  objf  otions,  they  have  been  di-^cassed  in 
the  Court  of  CommuQ  Pleai*,  in  the  case  of  The  CorpQratton  of 
Ea»€x  ▼.  Park^  and  have  been  disposed  of  in  the  plaintiifs'  fMvour. 
Therefore  we  will  dispose  of  them  here  in  the  snnie  manner.  1 
htiTe  had  the  adyaotage  of  reading  the  judgment,  and  I  quite  concui 
therein. 

The  rule  must  be  discharged  with  costs. 

McLean,  J.,  concurred. 

The  rniBr  JuaTicM  having  been  absent  during  the  argument, 
gave  BO  judj^meut. 

Rule  discharged. 


Aabon  McDonald  y.  Jamks  MoDohald  amd 

McDtiHALD. 


ROBI&T 


AdUon  under  Divin'on  fiiurU  Ad  fty  ex^  »Uon  crrAitnr  tm  ttevrUUa  te<ced— 
Pl»iding — Evulenct — Securty  f*tr  e  «'«. 

In  nn  action  nn  a  ptwntptmrv  nit*».  ptijAi-le  to  plaln*1fr  or  bmr^,  bronvbt  in  thr 
D»  ii«*<if  bi*  pM-iiiff  ntider  ilu*  DIvUInn  Ooortt  Act.  M<crl6]L  hy  •  p-mnn  whn 
hn'tuhtilited  fXH)  rton  •iT'tliiii?  hint  In  tbii(  rvurt,  dt>fi)iid4ntiipleiid»*d  (anionic 
othor  pitta-)  rbat  •h«  piaiiitlir  wm  not  the  Wnl  h'»id«r.  It  app>-arad  thit  th(> 
not**  h  <d  l>^ti  »»-ixi«<j  hy  the  haillff  iu  the  handa  uf  une  T.,  to  whom  tlie  plalntifl 
hiMl  haiidi-d  |i  Ihr  onll«>etloD. 

H.H.  that  It  was  n  't  Indixpenmhle  that  the  dMclnratlmi  sb'^utd  fthew  the  raft  U* 
btt  bnitueht  tt'tder  'he  Htntiite.  hur  ihut  defendantii  w«*re  ••ntltli^  tft  •uranHl  no 
thi*  pltftt.  fiir  the  plaintiff  wan  n  't  Id  fart  the  h'^ldHt.  and  to  ^n  ttie  th»  ival 
plain)  irr  to  ith'W  bl^  rt|(ht.  under  he  Nt^tate,  to  una  In  the  name  of  the  nomtiul 
pUliitlff.  tile  faeta  iihi>atd  havti  beMii  «pi«cL«Uy  replied. 

It  i«  oafer  In  Kuch  nctlomi  to  aver  and  piove  a  jiidgtOfUt  to  support  the  exeeatkni 
but  M  tttf*  that  It  U  n>»t  eoaHiitlMi. 

Thn  r*ml  plaintiff  neMi  uitt  nhew  iipnn  the  trUI  that  weurity  for  conta  haa  heen 
iri**'ti  wn  rt^iatreH  by  mm  liil  If  no  Klv**n  d<*f4«'tdautji  may  move  to  Btaj  pro 
CMMllnpi,  or  pf>rh!ip«  may  pi  ad  It  In  bar  nf  thi*  artl'w. 

Qmar^,  aa  to  ih»  meaultig  ni  that  elaoae  m  the  •tatula. 

(T.  T.,  25  Vic) 

The  plaintiff  pu^d  on  a  promiMory  note  made  by  the  defendants, 
on  the  li«t  of  Pubroary,  1850,  payable  on  or  before  the  1st  of 
February.  18»9.  to  the  plaintiff  «ir  bearer. 

The  defenilania  pleaded,  I.  AT'ii  fKCirunt  2.  Payment.  8. 
Set-off.  and,  4  That  the  plaintiff  was  not  the  legal  hoi  ier  of  the 
note,  and  as  such  holder  entitled  to  hue  for  the  payment. 

The  defendant  James  wa<«  the  father,  and  the  other  defendant, 
Robert,  was  a  brother  of  the  plaintiff. 

The  declaration  was  in  the  common  form  on  a  note  payable  to 
bearer. 

At  the  trial,  at  Toronto,  before  Rohinton^  C.  J.,  it  was  proved 
that  a  bailiff  of  the  division  oourt,^aving  two  eiecutions  from  the 
court  against  the  goods  of  this  plaititiff,  seised  this  note  and  other 
notes  in  the  bands  of  one  Thomaa,  to  whom  the  plaintiff  had 
delivereti  them  for  collection,  or,  as  there  was  reason  to  suspect, 
to  put  them  out  of  his  handti  merely  fnr  the  time. 

No  evidence  wa«  given  of  judgmentd  to  snpport  the  esecutions, 
nor  any  evitlence  that  security  had  been  given  for  cosits,  in  ca^e 
the  action  brought  by  an  attorney  in  the  payee's  name,  but  for  the 
bentdt  of  the  ezcution  creditor;*,  should  tail. 

The  notion  was  brought  uii«ler  the  Division  Courts  Act,  Consol. 
StMti.  U   C  ,  ch.  10,  Keos   151-4. 

The  defendants  objected.  1.  That  the  plaintiff  ought  to  have 
declared  specially,  setting  forth  the  particular  circumstances  of 
the  tieisure  in  execution,  and  founding  his  action  upon  the  statute 

2.  That  he  should  have  proved  judgments  to  support  the  execu- 
tions.  or  one  of  them. 

8.  That  he  Hh<»ii!d  hfi^e  proved  that  he  had  given  security  for 
coHt^.  a"*  the  statute  «iirectf*. 

The  leai-iietl  Tlii.  f  Ju^tico  reserved  leave  to  the  defendant.a  to 
mov«*  f  ii'  n  n<  aauit  oii  any  of  th«}!<e  objection)!,  nr  to  enter  a  verdict 
for  defeudaiit:^  on  the  fourth  plea,  and  the  defendants  then  went 
into^eviJeoce  to  prore  that  in  the  course  of  transactions  between 


them  an<l  the  plaintiff  'his  note  had  been  taken  into  aecttunt,  and 
allowed  for  by  the  plaintiff  in  a  settlement,  and  thus  l>een  paid 
befure  the  bailiff  aetsed  it  in  Thumiia'a  bands,  with  whom  it  had 
been  deponitetl  by  the  plaintiff. 

They  called  the  plaint  ff  to  prove  that  defence,  but  he  failed  to 
}«atit>fy  the  jury  of  payment  of  the  note,  itr  of  any  part  of  it,  and 
they  found  for  the  plaiutiff  for  the  note  and  intere^tt. 

CamTon.  Q.  C  ,  obtained  a  rnle  nisi  to  enter  a  nonsuit  or  Ter«tict 
for  defendants,  relying  on  the  ohji^tions  statetl,  or  for  a  new  trial 
on  the  eviitence,  c<mt«nding  further  that  the  defendants  were 
entitled  to  a  verdict  on  the  fourth  plea,  which  denied  that  the 
plaintiff  was  the  holder  of  the  note  when  this  action  waa 
commenced.  ** 

Bead,  Q.  C.,  shewed  cause,  and  cited  Chitty's  Statutes,  Vol.  III. 
p.  602;   1  &  2  Vic,  ch.  lit),  cee.  12.  (Imperial  Act.) 

The  clauoea  of  the  statute  bearing  upon  the  queetion  ar«  referred 
to  in  the  judgment. 

RoBiNfMiM,  C  J.,  delivered  the  Judgment  of  the  court 
We  think,  upon  the  evidence,  the  jury  cannot  be  held  to  baTe 
given  a  wrong  verdict,  in  finding  against  the  defendants  upon  the 
plea  of  payment. 

The  only  que^ition  that  remains  upon  the  evidence  is,  whether 
upon  the  fourth  plea  the  defendants  were  not  entitled  to  a  verdict. 
That  plea  denies  that  at  the  time  of  bringing  the  action,  the  plain- 
tiff, Aartin  McDonald,  was  the  legal  holder  of  the  note.  (Ja- 
doubtedly  he  was  not  then  the  holder  in  point  of  fact,  f«>r  the  note 
bad  t>een  taken  out  of  the  hands  of  his  bailee  upon  an  exeoutioa 
out  of  a  dividiun  ctmrt.  and  was  held  bj  the  bailiff,  not  fur  him, 
but  for  the  execution  cre<litor. 

It  ia  unneceaaary  to  set  out  the  other  objections,  as  t*.iey  will  be 
found  in  the  judgment  of  the  Common  Pleas,  to  which  this  court 
conformed. 

If  the  execution  under  which  it  was  seised  had  issued  from  a  8upe> 
rior  court,  or  from  a  county  court,  then  under  the  Common  Law 
Proo.  Act,  sa.  261  to  266.  the  action  might  have  been  brought  in  the 
o«me  of  the  >heriff  or  officer  who  seised  it.  That  statute,  however, 
loes  not  say  that  it  thall  be  brought  in  his  name,  though  we  take 
that  to  be  raeatit,  for  it  is  not  to  be  supposed  that  the  payee  or  en- 
dorsee would  in  general  sue  on  the  n<tte  fir  the  benefit  of  the  exe- 
cution creditor  and  no  power  is  given  by  that  act  to  the  eberiff  or 
any  one  elae  to  sue  in  his  name.  When  the  note  is  one  payable  to 
hearer,  then,  un  Ier  the  provisions  we  are  now  referring  to,  the 
sheriff  might  sue  as  bearer,  withtiut  setting  out  the  special  cir- 
cumaiances  which  entitled  him  to  sue  on  Ier  the  b  atute. 

This  note  is  payable  to  bearer,  and  being  seiierl  under  aa 
execution  from  a  •livision  court,  by  a  h  liliff  of  that  court,  we  are 
to  look  at  the  Division  Courts  Act.  Consol  Stats.  U.  C.  oh.  19, 
•«eo8  161-4,  for  the  authority  to  sue  upon  it  for  the  benefit  of  the 
execution  plaintiff  By  the  151st  section  the  bailiff,  or  other 
oflSc»r.  having  an  execution  to  levy,  may  seiie  any  promissory  note 
or  security  for  money  belonging  to  the  defendant.  By  section  162 
the  bailiff  may  bold  any  promissory  note,  /ftc,  so  seixed,  as  a 
•security  for  the  amount  to  be  levied:  "and  the  plaintiff,  when 
the  time  of  payment  thereof  has  arrived,  may  sue  la  the  name  of 
th4  dff-ndnnl,  or  in  the  name  of  any  pereon  in  whose  name  the 
defendant  might  have  Mued^  for  the  recovery  of  the  turn  or  eume 
tecHred,  or  made  payable  thereby." 

By  pection  153  it  is  provided,  that  the  defendant  in  the  original 
cattle  shall  not  discharge  such  suit  in  any  way  without  th«*  consent 
of  the  plaintiff  or  of  the  judge;  and  section  154  euacts  that  **  the 
party  who  «lesire8  to  enforce  payment  of  any  security  seise  i  or 
taken  as  afore«ai<l,  shall  first  pay  or  secure  all  costs  that  may 
attend  the  proceeding;"  which  I  suppose  mean<«,  what  is  not  ctnted 
that  the  payee  or  hoi<ier  of  the  note.  &c.,  whose  name  is  to  be 
used  in  the  action  as  plaintiff,  must  be  secured  against  liability 
for  co<>t4,  if  the  def^-ndant  should  snoreed  in  the  action.  It  mi»y, 
however,  mean  that  the  real  plaintiff  shall  make  the  defendant 
secure  as  to  his  co$>ts,  in  case  the  action  shall  fail,  for  the  perron 
whose  name  is  used  may  be  worth  nothing,  and  he  \9  not  in  fact  the 
real  plaintiff;  or  it  may  mean  that  both  are  to  be  aecured  in  the 
coHts,  for  the  exprc.«*r»ion  is  very  general — that  the  pcr'on  who 
des«r»*8  to  enforce  payment  (who  may  be  eiih*  r  the  bni  iff  or  the 
execo  ion  plaintiff. )  •*  ehatl  pel  pott  or  secure  all  costs  that  may 
attend  the  proceeding.'**     The  provision  has  not  been  caref^Uj 
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framed,  for  as  the  amoant  of  costs  can  not  be  known  till  the  snit 
is  at  an  end,  they  oannot  be  firH  paid — that  is,  before  the  lait  is 
befran — although  they  mny  be  .-tecured. 

But  first,  as  to  the  defendants'  right  to  a  verdiot  on  the  fourth 
plea.  We  think  he  was  entitled  to  suoeeed  on  that  isnue,  for  in 
fact  the  plaintiff  was  not  the  holder  at  the  time  of  this  notion  :  and 
to  entitle  the  execution  creditors,  or  the  bailiff,  to  give  theeTidence 
ivhich  was  given  in  KUpport  of  the  notion  in  the  payi^*s  name, 
those  fncts  should  have  been  replied  which  gnve  the  right  nndi^r 
the  statute  to  use  his  name,  though  he  was  not  the  holder  of  the 
note ;  or  the  special  facts  might  have  been  set  out  in  the  declara- 
tion, as  the  defendants  indeed  contend  they  should  have  been. 

As  to  the  other  objections,  I  do  not  at  present  think  it  would  be 
necei«sary  to  prove  a  judgment  to  support  the  execution,  though  it 
would  be  safer  to  aver  and  prove  the  judgment  in  such  a  case,  as 
the  leginlnture  has  not  dispensed  with  the  necessity. 

With  respect  to  the  real  plaintiff  being  bound  to  make  it  nppear 
upon  the  trial  that  i«ecurity  had  been  given  for  co:4tx  as  the  statnte 
directs,  we  apprehend  that  was  not  necessary,  but  that  if  security 
had  not  been  given,  the  proper  course  would  have  been  to  stay 
proceedings  till  it  bad  been  given.  The  Common  Law  Procedure 
Act.  sec.  265,  being  a  provision  in  pari  mnteriA,  though  regarding 
proceedings  upon  seizure  nf  .securities  under  ex^HSUtions  from  higher 
courts,  says  that  the  sheriff  «Aa//  not  be  boHnd  to  sue  in  such  case^t 
unless  he  is  indemnified  as  to  cotsta.  Under  that  act  the  sheriff 
clearly  might  waive  security  if  he  chose.  The  section  154  of  the 
Division  Courts  Act,  it  may  he  urged,  menus  nothing  more,  but 
the  quesftlon  applies  differently  under  the  two  statutes,  and  in 
reason  the  recurity  in  such  a  case  as  the  present  may,  we  think, 
be  insisted  upon,  and  perhapa  the  wnnt  of  it  might  be  pleaded, 
"with  proper  averments,  in  bar  of  the  maintenance  of  the  action. 

This  provision,  as  to  costs,  fnrnifrhes  an  ai*gun(ient  rn  favour  of 
what  has  been  contended  for.  that  when  a  security  is  being  enforced 
under  these  clauses  in  the  Division  Courts  Act  the  record  ought 
to  diHcIose  it,  in  ortier  that  both  parties  to  the  action  miy  be 
aware  of  the  special  facts,  which  otherwise  they  might  not  be. 

Upon  the  whole,  however,  admitting  that  it  was  not  indispensable 
thftt  the  decUration  should  have  set  forth  t  e  special  fact**,  shew- 
ing that  this  was  an  action  brought  under  the  15^2nd  clanne  of  the 
act.  yet  it  was  nece^^ary  in  our  opinion,  when  the  defendants 
denied  that  the  plaintiff  was  holder  of  the  note,  which  rou<«t  mean 
ia  this  case  what  the  same  plea  would  mean  in  any  other  case,  that 
the  plaintiff  should  reply  in  such  a  manner  as  would  shew  the  pur- 
pose for  which  the  action  had  been  brought,  and  which  gave 
authority  to  use  the  plaintiff's  name  without  his  privity,  and  not 
for  his  benefit. 

But  as  this,  so  far  as  we  know,  is  the  first  occa«iion  that  has 
ariaen  for  discussing  the  provisions  of  this  statute,  we  have  made 
up  our  minds  that  although  in  strictness  the  defendants*  main 
objection  is  entitled  to  prevail,  we  will  not  conclude  the  plaintiff, 
but  will  direct  that  a  new  trial  be  had  on  payment  of  costs  by  tht* 
plaintiff,  with  liberty  to  him  to  amend  his  pleadings  as  he  may  be 
advised. 


Ol A88,    SbIBIFP,   Y.    WtOXOBB. 
ConrHjfonu  qfprisonfn  to  Jf\nittntiarjf. 

It  is  ih»  duty  of  thB  shfritT  of  tb»  enantv  In  whicli  a  c\tj  to.  KaA  not  of  the  hlvh 
bailltrof  rach  city,  to  eonvey  to  Uia  pi»aUentUrjr  p  LBoaer«  M»ateDCt>d  nt  the  Be- 

corder'e  Coart.  ^  ^  ^.  „.  » 

(T.  T. »  Vic) 

This  action  was  brought  by  the  plaintiff  against  the  defendant, 
to  recover  a  sum  of  money  which  the  plaintiff  alleged  the  defend- 
ant had  received  for  the  pUintiff's  nse,  and  by  consent  of  the 
parties,  and  by  order  of  a  jndge,  according  to  the  Common  Law 
Procedure  Act,  the  following  case  was  stated  for  the  opinion  of 
the  court : 

The  plaintiff  i«  and  has  be»»n  since  the  first  day  of  Septemb*»r, 
A.D.,  1858,  sheriff  of  the  county  of  Middlesex,  and  ha*'  s'nce  lii- 
appo'ntment  had  the  care  of  the  jail  of  the  said  cunnty,  and  the 
appointment  of  keepers  thereof. 

The  dt'fendant  ia  high  bailiff  of  the  city  of  London,  duly  and 
regularly  appointed. 


There  has  been  a  recorder's  court  established  in  and  for  the  ssid 
city,  and  a  recorder  for  the  said  city  duly  appointed,  who  presides 
at  the  sittings  of  the  said  court. 

The  jiiil  of  the  said  county  of  Middlesex  ie  ttsf'd  as  a  jail  for  the 
said  city,  a  d  prisoners  are  committed  thereto  by  the  mayor  and 
other  magistrates  for  the  said  city,  the  council  thereof  not  hav- 
ing directed  otherwise,  and  an  annual  »um  ia  paid  for  tUe  use  of 
the  mid  jail  by  the  said  city  of  London. 

The  defendant  has,  whenever  the  said  court  is  in  session,  by  the 
oriler  of  the  court,  taken  the  ptisoners  committed  for  trial  at  the 
said  court  from  the  said  jail  to  the  court,  and  when  prisoners  have 
been  sentenced  by  said  court  to  be  imprisoned  in  the  pr  ivincial 
penitentiary,  has  upon  receipt  of  the  oommitment  conveyed  them 
to  the  said  penitentiary,  and  has  charged  anil  received  payment 
therefor,  which  has  been  paid  by  the  provincial  government  from 
tiie  fund  for  the  administration  of  criminal  justice. 

The  question  for  the  opinion  of  the  oiurt  is.  whether  the  said 
defendant  had  the  r  ght  to  take  the  said  prisoner<i  to  the  court  for 
trial,  and  when  sentenced  to  the  penitentiary  to  convey  them  there 
and  receive  payment  therefor. 

If  the  court  shall  be  of  opinion  in  the  negative,  then  judgment 
shall  be  entered  for  the  plaintiff,  and  costs  of  suit. 

If  the  court  shall  be  of  opinion  in  thBaffirm*i  ive,  then  judgment 
of  non  proM,  with  C04ta  of  defence,  shall  be  entered  for  the  defen- 
dant. 

Burns  for  the  plaintiff,  cited  Consol.  Stats  U.  C,  ch.  64.  sees. 
391,367,879.401,  420;  oh.  31.  sec.  132  suh..«ec.  4;  ch.  liO, 
"•ched. ;  ch.  127  ;  Consol.  Stats.  C,  ch.  Ill,  sec.  II ;  Rex  v.  Weir 
et  al,,  ]  B.  &  C.  2^8. 

M.  C.  Cameron^  contra,  cited  Consol.  Stats.  U.  C,  ch.  55,  sec. 
177,  €t  teg. ;  ch.  81,  sec.  138. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court, 

We  are  of  opinion  that  while  the  law  remVins  on  its  present 
footing  it  is  the  sheriff  of  the  county  in  which  the  City  of  London 
is,  and  not  the  high  bailiff,  who  is  to  convey  to  the  penitentiary 
the  prisoners  sentenced  to  that  prison  by  the  recorder's  court  uf 
the  city. 

The  legislature  would  probably,  in  reviewing  the  subject,  not 
chink  it  expedient  to  ohanse  this  arrangement ;  but  wherher  they 
would  or  not.  the  Penitentiary  Act,  as  it  now  stands,  ch,  1 1 1  Con- 
solidated Statutes  of  Canada,  it  appears  to  us,  commits  the  duty 
clearly  to  the  sheriff,  nod  the  chapter  120  of  the  Consolidated 
Statutes  of  Upper  Cana^la  provides  that  the  sheriff  shall  be  paid 
for  such  duty,  when  it  is  his  duty,  and  when  he  has  done  it 

The  12th  section  of  the  statute,  ch.  Ill,  (Consol.  Statt.  C.)  it  is 
true  i*  coufiupd  to  conv'cts  sent  from  Lower  Canada,  but  it  equally 
serves  t«)  shew  the  intention  of  the  legislature,  for  there  are  local 
bailiffs  in  cities  in  Lower  Canada  as  well  as  in  Upper  Canada  ;  and 
the  16th  olnuse  U  not  confined  to  Lower  Canada,  but  applien  to 
the  whole  province,  and  shews  that  the  legislature  intends  that  the 
sheriff  of  the  county  in  which  the  city  is,  is  the  officer  who  is  to 
I  have  the  powers  necei«8ary  for  carrying  the  prisoners  through  all 
parts  of  the  province  to  the  penitentiary. 

Our  judgment  is  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


The    BurTAto   and   Lake    Hubon    Bailwat   Company   t.  Thb 
Corporation  op  the  Towji  op  Godkrich. 

Harbtur-^AimuMent-'Omanf.  Statt.  U.  d.  ch,  65,  tee.  3. 

r^nd  mrered  with  the  wat^m  nf  a  barbnnr  In  no:  ta.xahle. 

f/i'/cf  tliHrHftire.  thut  the  Huffnloand  Lake  Haron  R^IIiray  Gompaoy  could  not  lie 
taxed  fiir  the  Ood«rich  Uarb-'Ur. 

This  was  an  action  brought  to  recover  $254  for  taxes  collected 
hy  defendants  from  the  plaintiffd  for  the  Goderich  Hiirhonr,  for 
Che  year  1860,  end  a  case  was  stated  for  the  opinion  of  the  court, 
In  substano  •  an  follow:* : — 

The  Canada  Conipnny.  under  the  act  of  Upper  Canada  7  W.  IV. 
ch.  60.  scquirfd  a  right  to  improve  the  Goderich  Harhonr,  ko  as 
o  make  it  nuvigjihlo  for  vesselw.  an*l  by  that  act.  nn  the  harbour 
being  so  rendered  navigable  an  1  fit  for  the  reception  of  vessels  fro- 
•|ueuting  the  same,  were  emiiled  to  exa  l  tolls  nt  certain  rates 
prescribed  on  all  suck. vessels  and  the  goods  contained  in  them. 
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TliHt  cotiiprtiiy  hnviog  made  certain  iinproveiuenta  iu  the  ^aili  Unr- 
buur,  by  uii  indeiitare  bearing  date  the  14tti  of  June,  18>8.  raudtr 
bet^reu  tberii  and  tho  pliintitiV.  under  th»t  authority  of  19  Vio., 
ch.  21,  amerced  to  seli  (be  plaintiffs  the  said  harbour  and  the  pre- 
mised conui?ctcd  therewith,  to  be  improved  and  held  by  the  plain- 
tiff-i  on  the  terms  sipccifii'd  iti  the  said  indt'Oture,  and  used  by  rhe*ii 
in  connr>xion  with  th(>ir  railway.     The  plaintifTri  by  tbid  indenture 


be  taxed  by  the  c<irporalion  of  Goderich,  for  whose  benefit, 
tmongtt  others,  it  \n  to  bo  improved  ?  In  granting  the  harbour  to 
the  pi'iintiff'i.  the  laud  and  water  must  nece^s^arily  go  together, 
and  it  would  indeed  be  strangt?  that  bind  which  could  not  possibly 
be  applied  to  atiy  other  purpose  but  to  suHtainthe  water  uece^Aury 
to  constitute  a  harbour,  shiuhl  he  separated  from  the  water  and 
looked  up.tQ  as  land  only  for  the  purpose  of  taxatioa.     It  U  not 


couvenanted  that  they  would  not  use  or  exercise  any  power  T.:sted  i  because  the  land  covered  with  w«ter  is  granted  to  the  plaintiffs, 
or  to  be  vested  in  them  uuder  the  said  indenture,  or  by  act  of  the  i  ind  they  at  some  period  may  derire  advantage  from  the  harboar, 
Provi:icial  Parliament,  or  otherwise  to  raise,  levy  or  collect  any  toll  •  which  must  be  oompo9ed  of  both  land  and  water,  that  the  plaintiffs 
or  tolls  upon  vessels  using  the  harbour,  except  such  tolls  as  should  should  be  subject  to  taxntioo  on  land  only.  It  is  not  for  the  use 
be  necessary  for  repairs  lights,  and  police,  for  the  period  of  fifteen  ;  of  the  land  that  parties  may  be  called  upon  to  pay  tolls,  but  for 
ye.irs  from  the  '"-Oth  of  October,  18o8,  -ind  they  have  never  imposed  j  the  use  of  the  land  and  water  together,  and  the  advattages  derived 
any  tolls  on  goods  or  vessels  frequenting  the  harbour,  nor  have  i  from  the  construction  of  a  commodious  harbour  where  none  siicii 
they  ever  derived  any  revenue  therefrom.  I  existed  before. 

In  the   assessment  of   1860   the  corporation   of  the   town   of       The  cases  cited  by  J/r.  i2/cAar(/j  on  the  argument  do  not,  as  it 
Goderioh  assessed  all  the  portion  of  the  harbour  lying  within  the    appears  to  mc,  'pply  to  a  case  like  this.     The  harbour  is  not  of 


limit  of  the  town  at  the  value  of  $40,U0U,  and  the  annu«l  V'tlue  at 
$J400,  being  at  the  rate  of  six  per  cent ,  and  rating  the  tax  on  the 
wliole  v.alunrion  at  $254,  which  the  plaintiffs  have  been  compelled 
to  pjiy  by  distress  upon  their  property. 


an  artificial  character,  but  has  exit^ted  by  means  of  the  outlet  of 
the  river  Maitland  at  that  particular  place,  and  may  be  greatly  im- 
proved by  improving  that  outlet  and  increasing  the  dep(h  of  wnter. 
When  that  is  done  a  different  question  entirely  will  be  presented 


The  plaiutitis  contend  that  the  defendants  were  not  entitled  to ,  from  that  to  which  most  of  these  cat-es  refer,  and  the  question 


tax  that  ptirtioii  of  the  harbour  composed  of  land  covered  with 
water,  which  ihey  have  done,  and  that  they  are  entitled  to  recover 
the  same  back  from  thetu.  The  parties  agtee  that  if  the  court 
should  be  of  opinion  in  the  affirmative,  then  judgment  shall  be 
entered  airainst  the  defendsntstor  $254  ami  interest,  from  the  13th 
of  November.  1860,  and  co»ts  ;  if  the  court  should  be  of  a  contiary 
opinion,  then  judgment  stiall  be  given  for  the  defendants  with 
costs. 

fC.  B  Wood,  Ut  the  pbiintiffs,  cited  Great  Western  R  W.  Co  . 
V.  Roune,  16  U.  C  ft,  168;  Municipalihf  of  London  v.  Great  Wo't- 
ern  R  W  Co.,  16  U.  C.  Q  W  ft.  6uO;  In  re  Tie  G  eat  Wt^itern  R  W 
Co  ,  4  U   C.  L.  J.  23 ;  7  W.  IV  ,  cb.  5  ) ;   19  Vic  ,  ch.  21. 

Riehtitde.  Q  C-,  tor  defendants,  cite>l  Rex  v.  Birm  ni/hnm  Oat 
Light  and  Coke  Co..,  1  B.  &  C-  606  ;  Rex  v.  Bnghfon  G'ts  Light 
and  Cuke  Co.,  6  B.  &  C.  46(i ;  Rex  v.  The  Corp  'ration  of  B  ilh, 
14  Ba^st  6i0;  Rex  v.  Rockdale  W'lferworkt,  1  M  &  8.  6:U :  Regin't 
V.  Cambridge  Gum  L'ght  Co.,  8  A.  &  12  73  ;  Reqina  v.  ]Vcat  Middle- 
tex  Wuterworkit  Co  ,  82  L  T.  Rep  388  ;  S.  C.,  28  L  J.  M.  C 
136;  S/eetric  Telegraph  Co.  v.  The  Overneers  of  (he  Poor  of  the 
T twnthip  of  S'U/ord.  II  Ex.  181;  Regina  v.  EtH  London  Water- 
worka  Co.,  18  Q  B  705;  Chel  ea  Wwerworkt  Co.  v.  Bowleg,  17 
Q  B.  3^8 ;  Rejina  v.  So'tfhwark  and  VauxhoU  Water  Co.,  6  E  & 
B.  1008;  Lewis  V.  The  Town  of  Swansea,  6  E.  &  B  608;  Ret/tna 
on  the  protect*  ion  of  the  Ooe/teers  of  Bixhopwearmoulh  v,  Lari  of 
Durham,  6  Jur.  N.S    1306;  S   C,  1  L   T.  Uep.  N.S   30 

McLban,  J. — By  the  Consolidated  Assessment  Act  of  Upper 
Canad ».  ch.  6'),  sec  9,  it  is  declared  that  all  laud  and  personal 
property  in  Upper  Canada  shall  be  liable  to  taxation,  subject  to 
certain  exemptions,  and  by  the  3nl  section  *'  the  terms  "Land,*' 
''  Real  Property,"  ai.d  **  Real  Estate,"  include  all  buildings  or 
other  things  erected  npon  or  affixed  to  the  laud,  and  all  machinery 
or  other  things  so  fixed  to  any  nuilding  as  to  form  in  law  part  of 
the  realty,  and  all  trees  and  underwood  growing  upon  the  land, 
and  all  mines,  mtierals,  quarries  and  fossils  in  and  under  the  same, 
except  mines  belonging  to  Her  MajeMy."  This  1  should  think 
must  be  inken  to  shew  with  sufficient  clearness  that  water  on  the 
surface  of  the  ground  is  not  cou>idered  as  part  of  the  realty,  and 
that  wherever  bind  is  covered  with  water  it  is  not  such  **  land," 
*'  real  property,"  or  ^*real  rtfate"  as  is  declsred  by  the  statute  to 
be  liable  to  taxation.  The  wafers  of  the  river  Mnitland,  and  of 
the  lake  atljoiuing  its  outlet,  which  are  constantly  flowing  in  and 
out  of  the  harbour,  must  have  some  bottom  to  support  them,  which 
must  be  called  land  for  all  purposes  except  taxation,  and  I  imagine 
that  vessels  in  the  harbour  would  scarcely  be  coui<idered  aground 
vfh'U floating  in  the  water  ten  feet  deep  over  the  land. 

The  waters  of  the  river  an<l  harbour  every  man  has  ns  much 
right  to  a  the  defendants,  and  they  are  entitled  to  be  used  as  a 
public  highway  by  «ny  one  who  has  occasion  to  enter  the  harbour 
t»f  floilerich  with  a  boat  tir  ve^nel.  How  then  can  the  water  and  the 
land  upon  whi«-h  it  fl  mis  foini  a  part  of  the  harbour,  which  al 
ve^sels  are  entitled  to  use  in  the  pursuit  of  their  ordinary  busines.-, 
and  the  land  be  the  separate  property  of  the  plaintiffs,  subject  to 


must  be  how  much  land  have  the  plaintiffs  in  occupatiun  in  the 
harbour  of  Goderioh,  including  all  piers,  buildings  and  premises 
neoe?«.sarily  forming  a  part  of  the  harbour,  but  bciug  a  part  of  the 
freehold. 

There  is  in  my  mind  no  doubt  whatever  that  under  our  present 
Assessment  Act  the  water-covered  part  of  the  land  cannot  be  t  ixed 
!»•«  part  of  the  land,  and  cannot  bo  looked  upon  apart  from  the 
Water  for  the  purposes  of  tiixation. 

Judgment  must  be  given  for  the  plaintiffs. 

BcBNs,  J  — It  appears  that  in  the  year  1835  the  Government 
leased  the  water  lots  around  the  harbour  to  the  Canada  Company, 
and  then  in  1837  the  legislature  passed  the  act  7  W.  IV.,  ch.  50, 
authorising  the  Canada  Company  to  improve  the  harbor  at  Qjoder- 
iob,  in  such  manner  as  should  render  it  aoce**sible  to,  and  fit,  safe, 
and  convenient  for  the  reception  of  such  description  and  burthen 
itf  veisHels  as  commonly  navigate  Lake  Huron.  The  company  were 
MUthorised  to  levy  tolls  not  exceeding  a  certain  amount.  The 
legislature  also  reserved  leave  to  the  province  to  purchase  the 
harb>  ur  from  the  company  after  the  expiration  of  thirty  years. 

It  does  not  appear  that  the  Canada  Compauy  ever  exacted  any 
tolls  at  all,  and  during  all  the  time  that  company  has  been  pos- 
-es.'*ed  of  the  harbour  no  taxes  have  ever  been  imposed  upon  the 
harbour  a*<  such. 

In  the  deed  of  the  14th  of  June,  1859.  by  which  the  Canada 
Company  has  transferred  the  bMrhour  to  the  plaintiffs,  under  their 
charter,  the  plaintiff  are  bound  to  levy  no  more  tolls,  either  under 
the  7  W.  IV.,  eh  50.  or  any  act  of  the  parlisment  of  thi**  province, 
upon  vessels  using  the  hnrbour.  except  ^uoh  tolls  as  ehull  be  neces- 
sary for  repairs,  lights  and  po'ice,  for  the  period  of  fifteen  years 
from  the  30th  of  October.  1868. 

Now  that  the  h  irb.iur  hss  pas'ied  into  the  bands  of  the  railway 
company,  the  corpt^ration  of  the  town  of  Goderich  assume  the  right 
to  tax  it  for  municipal  purposes.  They  have  a-'^essjed  all  the  land 
and  water  lots,  wharves,  &c.,  against  which  the  railway  compsny 
make  no  complaint,  but  tbe  company  complains  of  being  assessed 
for  the  harbour  — that  is,  that  part  of  it  which  is  comprised  of  water. 
The  question  is  whether  the  harbour  qua  harbour  is  within  the 
meaning  and  intention  of  the  Assessment  Act,  ch.  55,  of  the  Con- 
."olidoted  Acts  of  Upper  Canada. 

Tb*  argument  for  the  defendants*  assumption  is,  that  the  land, 
though  covered  with  water  is  still  land,  and  comes  within  thr-  mean- 
ing of  the  9th  section  of  the  act,  and  notwithstanding  that  the 
puMic  has  an  easement  in  the  use  of  the  water  covering  that  land, 
yet,  as  the  plaintiffs  might  exercise  a  right  to  exact  tolls  from  the 
owners  of  vessels,  or  owners  of  produce  or  goods  irho  use  the 
waters,  so  the  defendants  may  tax  that  land,  taking  into  consider- 
ation the  plaintiffs'  rght  to  impose  those  tolls. 

My  opinion  is  th>it  the  legislature  never  intended,  in  the  lan- 
ffUrtge  they  have  used,  to  go  so  fur  as  that  They  have  told  us  in  ihe 
ihird  section  what  the  term  /on'/ shall  include.  F«r?-t.  they  say 
that  it  chilli  include  all  buildinfts  or  other  things  erected  upon  or 
affixed  to  the  land,  and  all  machinery  or  other  things  so  fixed  to 
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%ny  buiUUng  as  to  form  iu  law  part  of  the  realty.  So  fHr  the  fvi- 
detice  of  meHiiiug  is  plaiu,  that  lauii,  with  what  i.<  upon  it«  is  some- 
thing tangible.  I  have  no  duubt,  ii' the  company  HbouUJ  fill  iu  a 
portion  of  the  water  and  make  dry  land  of  it,  and  erect  buildingo 
thereon  with  machinery,  »uch  would  become  liable  to  taxation. 
Then  the  legislature  goes  on,  and  declares  that  all  trees  and  under- 
wood growing  upon  the  land  shall  be  included  within  tlie  term, 
tbu}»  carrying  out  the  idea  that  the  term,  so  far,  meauM  something 
Ti.sible  and  Uitigible.  Then  comes  the  expression,  that  it  shall  in- 
clude all  mines,  minerals,  quarries  and  fossils  iu  and  under  the 
Eame,  except  mines  belonging  to  her  Majesty.  This  last  shews 
the  desire  that  lauds  made  profitable  in  the  use  for  such  purposes 
should  be  taxed,  but  still  it  is  ail  the  time  carrying  out  the  same 
idea,  that  the  land  intended  to  be  t<ixeJ  is  something  that  is  visi- 
ble and  tangible.  1  have  no  doubt  if  it  were  discovered  that  a 
valuable  mineral  could  be  obuiined  at  the  bottom  of  the  harbour, 
and  means  were  devised  either  to  exclude  the  water  in  working  tVtr 
it  or  uiher«ise  it  would  be  subject  to  taxati<m.  but  then  that  wuuM 
not  be  upon  tbe  gr<»un<l  that  it  was  lan>i  covered  with  water,  but 
it  would  be  because  the  mineral  was  extracted  from  it,  and  it  would 
be  tue  mineral  which  would  be  taxed,  and  not  the  land  qua  land, 
9nd  it  would  be  so  because  the  legislature  has  declared  that  the 
expression  land  shall  include  miner'«lK.  I  do  not  think  it  would 
make  any  difference  in  taking  such  things  from  under  the  Murfac*-. 
whether  it  came  through  a  body  of  water  or  through  laud,  iu  order 
to  get  it  to  the  surface,  for  the  purpose  •»(  taxation. 

In  the  present  case  the  land  at  the  bottom  of  the  harbour  is  not 
and  cannot  be  used,  so  far  as  disclosed,  unless  it  is  for  the  anchor- 
age of  vessels.  The  right  to  impose  tolls  is  not  said  to  be  fo^ 
anch  *rage,  nor  do  I  uuppose  such  a  thing  ever  entered  the  mind 
of  the  legislature,  but  the  right  is  given  to  impose  tolls  for  the 
use  of  the  harbour  by  vessels,  and  we  must  understan<l  that  to 
mean  the  use  of  the  water  and  nt)t  the  land,  unless  we  go  back  to 
the  day:*  of  the  ancients,  when  they  frequently,  to  avoid  storms, 
or  for  other  purposes,  drew  up  their  ships  at  pleasure  upon  the 
land  on  rollers ;  or  adopt  the  st<iry  of  the  Argonauts  who  it  is 
Biiid  by  so:ue  transport -d  their  nhips  by  land  from  the  Black  Sea 
across  either  to  the  Baltic  or  North  Sea. 

The  legislature  has  defined  what  was  meant  by  land,  and  there 
is  no  necessity  for  our  extending  that  meaning  iu  any  way  by  the 
application  of  legal  doctrines.  The  mentioning  of  mines,  mineral", 
fossils,  &c.,  convince  me  the  legislature  never  intended  to  tax  the 
use  of  water. 

The  defendants  have  acted  upon  a  false  principle  in  supposing 
they  could  tax  land  of  no  earthly  va^ue  except  to  .^'U  tport  tbe  water 
upon  it,  because  that  water  may  be  made  useful  in  commerce. 
I^othing  WHS  e  sier  than  for  the  legislature  to  have  said  that 
harbours  should  be  taxed,  if  it  were  intended  to  be  so,  and  if  nothing 
had  been  said  in  dt-finiug  what  hhould  be  consider*  d  a^  auJ,  the 
argument  might  have  been  much  stronger  in  the  defendants' 
favour. 

I  think  that  judgment  should  be  entered  for  the  plaintiffs. 

The  Chief  Justicb,  having  been  absent  during  the  argument, 
gave  DO  judgment.  Ju  igment  for  the  plaiutifiT?. 


COM.MON  PLEAS. 


Gerouz  y.  Vaovb.* 
OnU-^Pinaljudffmeni  wUKoui  a  trwl^Ordtr  /t^r  fuU  emU—JuritoHctian, 

IVherv  final  judgiurnt  in  otiutioed  wiehont  a  trial  a  jad^o  in  Chaaibart  turn  power 
til  OMhe  au  order  lur  fnh  oufta 

Qinere— 8b<»ola  thr  order  \ha  ex  poarUf 

where  ■  caOM*  In  decidi^  by  the  award  of  an  arbitrator,  the  cause  Is  one  proper 
for  an  ep|ilic>ti>.D  i>f  Ihe  kind 

The  ord«r  tti«y  b<*  mud «  unlean  It  appear  that  the  caoae  was  one  which  the  pUiu- 
tilT  WM  buund  to  i>ue  In  an  interior  ctmrt. 

A  plimiiff  in  i<rder  to  bring  his  t-auie  within  the  jnr1«>dlRt!oo  of  an  Infrrtor  tribu- 
nal la  o»t  t>  aud  t^  nlve  credlie  U  li  U  piivlleise  to  do  iio>  but  theire  la  nu 
]«4pU  vbligatioa  upun  blm  to  do  ao. 

Wallbridyey  Q.  (7.,  obtained  a  rule  nisi  to  set  aside  an  order 
made  in  this  oau>e  by  McLean,  J.,  f'«r  the  taxation  o>  full  county 


*  We  i-HU  tiud  no  re|KirC  ot  ibix  c^tae  am  mg  th>-  eiaea  r<*porititl  In  ibe 
anth  rived  MJiifit  of  th**  Oumm>n  1  leni'  R«>pr»riM.  i'rob&bly  tlie  np  ri*T  lid  not 
cotifiid*r  <he  case  of  ••ufficieni  Imp  •rt'tnoe  to  publ  ah  ic  But  kno^vinir  'hat  It  Ih 
ofUsta  refi-r  ed  Us  thooiih  Iuuk  aincf  dn^drd.  wt*  have  with  thn  permi^H*  n  of  ihe 
taxing  Biaater  of  the  oourty  procured  a  copy,  and  now  give  U  to  uur  niadan. 


court  costs  to  the  plaintiff,  and  that  tbe  taxation  should  be  revi.sed 
aud  the  defendant  he  allowed  his  co.^cl  agnin^t  plaintiff',  pur^u?lnt 
to  the  statute  in  that  behalf — the  debt  sund  for  in  this  action 
bfing  within  the  jurisdiction  of  the  divihion  court 

From  the  affidavits  filed  on  both  sides  it  appenred  that  this 
action  was  brought  in  ihe  inferior  jurisdiction  for  sn  amount 
cUimed  by  the  plaintiff*,  as  amounting  to  upwards  of  £36.  the 
principal  item  of  which  was  thi  ty  seven  weeks*  board  and  wash' 
ing  amounting  to  <£22  6s.  3d.  The  residue  was  made  up  of  mall 
charges  foi  hay  and  grain,  day*s  work,  use  of  team,  pastuiing,  &c. 

The  defendant  advanced  a  set-off',  iu  which  he  claimed  £61  16s. 
5d.  ;  the  largest  items  being  a  pr  iinissory  note,  £10  15}«.  9d. ; 
nine  head  of  cattle  and  six  sheep,  £10  6s.  3d.  ;  a  stnck  of  hxy, 
£7  lOs.  The  residue  of  the  charges  were  similar  in  character  to 
thoMe  made  by  plaintiff*. 

The  action  was  referred  to  arbitration  by  a  judge's  order, 
made  1st  March,  1809:  cn^ts  of  the  action  to  abi  e  the  event  of 
the  award ;  co&td  of  reference  and  award  in  the  discretion  of  the 
arbitrator. 

The  arbitrator  awarded  that  the  defendant  should  pay  the 
plaintiff  £4  Ms.  7d.  in  full  satisfaction  of  the  plaintiff's  claim, 
being  the  balsnce  due  him  after  de<iucting  the  defemiHiit's  set-off, 
and  that  the  defendant  hbould  pay  the  costs  of  the  aaard  and  of 
the  reference  after  taxation  of  the  same,  and  £7  10s.  arbitration 
tees,  and  £1  for  drawing  award. 

On  the  I  Ith  July.  Burn;*,  J.,  mide  an  order  to  tax  a  oouuMel  fee 
of  £5  to  the  plaintiff  on  thf  proceedings  before  the  arbitrator. 

Oa  the  23rd  Ju  y.  McLean,  J.,  uiatle  the  order  comp  ained 
agnin.st.  as  follnws: — **  Let  the  master  tax  to  the  plaintiff  iu  this 
Cause  full  county  court  costs. 

The  defeniiant  in  his  affidavit  swore  that  the  plaintifTs  account 
was  what  is  usually  called  a  trumped  up  uccount,  hucb  as  charging 
day*s  work  done  by  farmers,  when  the  snnie  had,  in  fact,  t>een 
returned.  Th'it  this  being  the  nature  of  the  plaintiff  s  nccount, 
when  such  items  were  proved  they  were  stiuck  out.  It  was  fur- 
ther swortt  that  the  order  for  county  court  costs  wai*  granted  with- 
out notice  to  the  defendant,  and  that  the  costs  originally  were 
taxed  at  £87  5s.  4d. 

The  plaintiff'  put  in  a  sworn  copy  of  the  note^  of  evidence  taken 
before  the  arldtraior,  by  which  it  appeared  that  each  party  giive, 
apparently,  all  the  evidence  iu  his  power  to  prove  the  various 
items  in  his  re><pective  sccount;  each  seemed  to  have  given  in 
evidence  that  which  had  been  settled  or  paid  for  by  the  oih»rsiiie. 

But  the  plaintiff  and  his  attorney  swore,  and  the  notes  of  the 
evidence  gave  support  to  their  stHtemeut,  that  the  defendunt 
endeavoured  to  make  it  appear  that  the  promissory  note  held  by 
him  was  given  for  a  balance  due,  after  all  the  pUintiff^s  demand 
had  been  allowed  for,  against  the  rent  of  the  premises  of  which 
(flaintiff  wa!«  tenant,  and  that  plaiiitff  was  obligfU  to  prove  this 
payment  of  the  residue  of  tbe  rent,  £50  pir  annum,  exclusive  for 
which  the  note  was  given ;  and  then  to  shew  his  account,  other- 
wise proven,  was  independent  of  any  claim  tor  rent  due  to  defend- 
ant,  so  that  in  effect  the  plaintiff  was  obliged  to  give  evidence  of 
the  account,  and  of  the  payruent  of  the  greater  part  of  the  rent  as 
his  side  of  the  account. 

J  B.  Head  shewe<l  ctnse. 

Drapkb,  C.  J. — Upon  the  merits  T  do  not  see  nny  ground  to 
wan  nut  our  deteiminiug  that  the  plaintiff  should  not  have  county 
court  coHts. 

The  amount  stated  to  have  been  taxed  certainly  appenrs  large. 
The  art)itrator*s  fees,  however,  and  the  charge  for  awurd  amount 
to  £8  10"  ,  and  a  ju<ige*s  order  for  a  couns»l  fee  of  £5  was  made, 
which  indicate  that  in  his  view  at  least  it  was  not  a  division  court 
case;  and  from  the  notes  of  evidence  it  appears  the  arbitration 
occupied  two  days,  and  that  niiie  witnesses  were  examined  for  the 
plaintiff.  From  the  expression  in  the  affi  lavit  '*  originally  taxed" 
there  has  probably  been  a  revision,  at  all  events  it  is  not  the 
amount  of  costs  that  is  in  question,  hut  the  tcnle  by  which  they  are 
to  be  ascertained  :  and  so  far  as  the  merits  sre  concern4*d,  I  am 
not  p  epared  to  differ  from  my  bt  other  McLean  in  ordering  county 
cour'  coAts. 

Then  the  only  (question  is  as  to  authority. 

The  jurisdiction  of  the  division  court  extends  to  all  ca.«es  of 
debts,  accounts,  breach  of  contract,  covenant,  or  money  demand, 
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wben  the  Ani'Miat  or  htUooe  claimed  doe«  n>it  exoeed  £25 ;  but 
any  pUiDtiff  liaTing  a  eHtt^e  of  aotton  abore  £2*5,  on  which  a  suit 
might  but  brought  in  the  Uiyidion  court,  if  the  ilemaml  were  not 
attoye  £25,  wbeiieyfr  be  shnll  claim  or  demand  only  the  baUn  le  or 
Bum  of  £26.  may,  on  proving  his  case,  recover  to  that  amount  only. 

I  regar  I  thie  as  a  privilege  conferred  on  a  plaintiff,  and  not  a 
righ'  grMUted  to  defeudnnt  to  inaist  thtt  the  plaintiff  ahati  givi* 
credit  for  any  set  off  which  the  defendant  may  or  m  ly  not  chooiie 
to  advance,  nnd  to  submit  to  the  judgment  of  the  court. 

The  78ih  section  of  the  Diviaion  Court  Act  (13  &  U  Vic.  cap. 
58)  enncta  thitt  if  any  action  bv*  pr«isecute<l  in  any  county  court  or 
su^>erior  court  for  a  cause  which  might  have  b«en  entered  in  a 
division  court,  and  the  plaintiff  hhall  obtain  judgment  for  a  su  n 
within  the  jurisdiction  of  the  division  court,  no  more  costs  shall  be 
taied  agiiin.«t  the  defendant  than  would  have  be«n  incurred  in  the 
division  c^'Urt.  unless  the  judge  who  presides  at  the  trat  of  such 
action  shnll  certify  in  open  court,  immediately  after  the  verdict  is 
recorded,  that  it  was  a  fit  c  use  to  be  withdrawn  from  the  division 
ooui  t  and  commenced  in  f  och  county  court  or  superior  court,  with 
a  proviHion  for  Is  zing  the  co»ts  of  defence,  and  allowing  them 
to  be  set-off  ag  iin»t  plaintiff's  cos's  in  such  cases. 

This  case,  from  the  fnct  of  the  reference  to  arbitration,  does  not 
fall  withio  the  foregoing  section.  There  has  been  no  trial  before 
any  judge  of  either  of  the  superior  courts,  in  the  inferior  jurisdic- 
tion of  one  of  which  this  action  was  brought. 

Rule  So  115  of  Trinity  Term,  20  Vic,  onlers  that  In  any  action 
of  the  proper  competence  of  the  county  court,  in  which  final  judg- 
ment »hall  be  HbtMined  without  a  trial,  and  in  which  the  pnpers  bhall 
not  be  marked  '*  inferior  jurisdiction.*"  no  more  ihsn  county  c<>sts 
shall  be  taxed  without  the  special  order  of  the  court  or  a  judge. 

This  rule  became  n«'ce^Bary  in  consequence  of  the  statute  Id  & 
14  Vic.  cap.  52,  which  gave  plsir  tiff  a  right  to  institute  actions 
within  the  jurisdiction  of  the  county  court  in  the  superior  courts, 
•t  the  co^tH  aIiowe«i  in  the  county  oouit,  provided  the  papers  weie 
marked  ••  inferior  juripdiction  " 

If.  therefore,  this  case  be  within  the  jurisdiction  of  the  county 
court,  it  is  properly  brought  in  the  inferior  Jurisdiction  of  the 
Court  of  Common  Pless ;  but  as  the  papers  are  marked  **  inferior 
jurisdiction,"  the  order  granted  is  not  within  the  meaning  of  this 
rule. 

The  rule  No.  168  of  TrinUy  Term  20  Vic,  orders  that  in  all 
cases  unprovided  for  by  statute  or  rule  of  court,  the  practice  as 
it  existed  in  the  superior  courts  before  the  pHS>iug  of  the  C.  L.  P 
Act,  18o6.  shall  be  followed.  But  I  find  no  rule  Of  practice  ns  to 
the  allowance  or  di»>anowance  of  di vision  court  costs  wbe^e  final 
judgment  is  obtaired  without  a  trial,  and  where  the  action  beini^  of 
the  proper  competence  of  the  divLnion  c^iurt,  has  been  brought  in 
the  superior  court,  and  the  papers  marked  **  inferior  jurisdiction." 
So  thiit  Hs  far  as  I  perceive  the  only  rule  touching  the  case  is  No. 
154  of  Trinity  Term,  20  Vic,  which  provides  tbnt  the  practice  of 
the  court?*  and  the  services  to  be  alxiwed  for  in  all  pr.  ceeding^ 
in  the  taxation  of  conte,  shall  be  governed  in  all  cases  not  otherwipe 
provided  for  by  the  established  practice  of  the  Court  of  Queen's 
Bench  in  EugUnd. 

There  i«,  strictly  speaking,  no  established  practice  in  England 
upon  a  question  like  the  present ;  but  some  analogy  may  be  f  lund 
to  exiht  in  interpreting  our  own  acts.  Thus,  unUer  the  Engli.^h 
statute  9  &  10  Vic.  cap.  95  sec.  129,  by  which  if  any  action  shall 
be  commenced  in  any  of  her  Msjesty's  superior  courti  Of  record 
for  any  cau^e  other  than  thoi»e  lastly  hereinbefore  specified  in 
sec  128,  **/or  which  a  plaint  might  have  been  entered  under  thut  act,** 
and  the  plnintiff  shall  recover  less  thsn,  &c.,  the  plaintiff  shall 
recover  no  costs  unless  the  Judge  who  tries  the  cause  shall  certify. 
Under  this  section  the  Court  of  Common  Pleas  in  B*tiley  y.  Robeon 
6  C.  B.  984,  held  that  in  order  to  deprive  the  plaintiff  of  costs,  the 
defendant  ma«t  shew  affi'matively  that  the  plaintiff  was  bound  to 
haye  recourse  to  the  inferior  Jurisdiction,  and  out  simply  that  he 
might  hnye  sued  thereon 

The  words  of  the  Division  Court  Act  are  exactly  aimtlsr  depriy- 
ing  the  plNintiff  of  co«t8  in  actions  brought  in  the  county  court  or 
superior  courts  for  a  cnkc  which  mijtht  have  been  entered  in  a 
diviHon  coui  t ;  and  adopting  the  deci-ion  just  referred  to  as  a  safe 
guide,  we  may  s^k  if  the  defendant  has  shewn  that  in  the  present 
case  the  piaintiff  waa  bound  to  bring  his  action  in  the  diyisioA 


court  T  If  not,  then  he  certainly  might  bring  it  in  the  county  court 
or  at  his  option  in  the  inferior  jurisdicfiion  of  either  of  the  superior 
courts. 

Looking  at  the  atfi  layits  and  the  evidence  given  before  the  arbi- 
trator, I  think  it  does  not  appear  the  plaintiff  was  under  anj 
such  obligation.  Nay,  I  am  not  satisfie*!  that  if  he  had  so  brouicht 
it  he  would  not  haye  failed  by  reason  of  the  necessity  of  going  into 
an  inquiry  exceeding  the  juri^idiction ;  and  1  have  already  said  I 
do  not  think  that  if  his  evidence  shewed  a  claim  beyond  the  juris- 
diction of  the  division  court,  he  was  compelled  to  abandon  the 
excess,  or  to  give  credit  ftir  a  cross  demnnd  of  the  defendant  ia 
order  to  bring  the  case  within  the  division  court. 

Admitting,  therefore,  thHt  it  may  be  doubtful  whether,  in  th« 
first  instance  an  onier  to  tax  county  court  costs  could  go  on  aa 
ex  parte  appUcntioQ,  for  want  of  a  statute  or  rule  of  <  ourt  such  aa 
there  is  in  regard  to  actions  apparently  of  the  proper  competence 
of  the  county  court,  but  brought  in  the  superior  court,  1  think  the 
plaintiff  wa^,  on  the  facts  t*hewn,  entitled  to  have  county  court 
costs  taxed  to  him,  and  therefore  that  the  rule  ought  to  be  dis- 
charged. 

Per  eur. — Bole  discharged. 


MoIrmbs  v.  Haiqht. 

jIj^I^si^iiI  for  btmefU  ttfertdiitor»    R*gutrf-'ET*etdUm, 

Where  an  ez«Kratk>D  i«  pUrvd  In  the  8h«riffV  handi  aimlnsi  the  gnodn  of  » <1eMor 
Hfl«r  ■••  aii»>l.:nmeiit  niMde  by  btui  for  thv  tirn-flt  (tfeieditont.  Ii^bm  tUi  rvgUtrj, 
tlioogta  wiihiD  ttve  dttjA.  UiM  cuteeatK'n  is  entitled  lo  prevail. 

/Mm  y.  »tink  iff^wmdn,  10  D.  C  0.  P.  32:  Situm  v.  Ondt.  Jb^  236;  upheld. 

When  tbit  rourt  of  CnniiiMm  I'lHki^  ex«-rrJf«8  an  ai-pvilaie  JiiriiMHctlua.  it  wITl 
dn-ldc  ■e>-ordlntf  to  lti>  o<*  u  view  of  tli«  taw,  notwiUutaudlug  au  advenu  deci- 
sion In  Um  Coart  of  QiBw-n'e  Beadiu 

This  was  an  appeal  from  the  decision  of  the  Judge  of  the  County 
of  Elgin. 

The  decision  and  the  facts  upon  which  it  is  grounded  are 
reported  in  8  U.  C.  L.  J.  lU4. 

Uaoabtt,  J. — This  case,  as  far  as  this  Court  is  concerned,  turns 
on  a  simple  point.  If  we  uphold  our  own  Judgment  in  Feehan 
v.  The  B>it*k  of  Toronto^  10  U.  C  C  P.  82,  the  decision  in  the 
Court  below  must  be  reversed. 

Taking  sees.  1  &  8  of  the  Con.  Stat.  U.C.  csp.  45,  by  themselyea 
alone,  they  would  well  warrant  the  conclusion  that  the  registry  of 
the  assignment  at  any  time  within  the  five  d«ys  allowed  by  the  act 
would  make  it  valid  from  the  beginning,  and  would  therefore  cut 
out  any  execution  delivered  to  the  Slierlff  within  the  five  days. 

In  deciding  what  was  the  intention  of  the  Legislature,  we  must 
look  at  the  whole  course  of  Iegi!«lation  on  the  subject,  to  the  re- 
pealed acts  as  well  as  to  those  now  in  force. 

The  act  of  12  Vic.  cap.  71,  declares  these  conveyances  yoid 
against  execution  creditors,  &c  ,  unless  regi.^tered.  No  time  was 
fixed  for  the  registry*  and  the  Courts  held  that  if  registered  before 
an  executi«in  was  placed  in  the  Sh  riff*s  hands  against  the  goods 
of  the  ast>ignor.  the  assignment  would  still  be  yalid. 

I  do  not  think  there  can  be  any  doubt  that,  under  that  statute, 
if  the  Sheriff  received  an  execution  ag»iinst  goods  which  if  the 
owner  had  not  given  a  mortgage  on  them  would  haye  been  liable 
to  be  seised  under  the  writ,  they  would  be  held  so  liable  if  the 
mortgagee  had  not  registered  bin  mortgage  until  after  the  Sheriff 
had  levied  on  and  taken  posseasion  of  tbe  goods. 

Such  a  view  would  be  quite  eooaiateni  with  tbe  intention  of  the 
legislatuie,  that  the  morigage  shottld  be  void  ttnlesa  rv^gistered. 
Not  being  registered  until  a  new  writ  attached  by  the  placing  tbe 
execution  in  tbe  Sheriff's  bands,  it  would  be  void  as  to  8^Qh 
creditor. 

Then  dM  tbe  Legialatwre  by  tbe  aet  of  20  Vic.  cap.  -8,  intend  to 
give  to  tbe  holders  of  these  bills  of  sale  and  mortgages  any  adviwi- 
tages  tbey  bad  not  pre vionaly.  possessed.  They  hiMi  before  them 
tbe  experience  of  several  years  and  tbe  deeisioos  of  theeoorts. 
The  whole  soope  of  that  act,  so  far  from  faciliuting  tbe  toking 
security  oo  or  the  transfer  of  property  by  means  of  these  instru- 
raettts,  was  intended  to  make  it  more  difficult  Tbey  were  un- 
doubtedly viewed  with  diafuvor  by  the  Legislature. 

I  cannot  therefore  come  to  the  conclusion  that,  by  requiring  it 
to  be  regiatered  within  five  days  fnun  tbe  execution  thereof,  tbey 
intended  to  giro  an  advaatage  to  the  holder  of  such  an  ustra- 
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ment  over  what  be  litid  before,  bat  rntbcr,  being  Toid  during  thnt 
period  AS  agnitixt  creditors  having  ••xecatiouB  io  g«*d  in  the 
8henff*^  bMndn,  thejr  intended  to  mnke  it  iib«olatf  Ij  null  and  void 
apiinat  crediturs  ir  it  was  not  regihtered  witbin  the  five  daj8  men- 
tioned, tbongb  it  might  be  regt.'^tered  afterwards. 

In  this  view,  I  ihiiilc  the  judgment  of  this  Coart  in  Fnhean  v. 
the  Bank  of  Toronto  correct. 

I  cannot  say  thnt  I  am  free  f^m  donbt,  but  I  think  this  view 
beat  Hoeorda  wiih  the  intention  of  the  Legislature. 

In  the  Judgment  of  the  Ponrt  of  Qiieeu'i*  Bench,  io  a  cruit  be- 
tween the  itanie  parties,  19  U.C.  Q.B.  474,  that  Court  arrived  at  a 
diffV-rent  conclusion  ;  and  at*auiiiing  that  the  Legi?*1aiore  int«4ided 
thnt  these  inMtrum«niH  fhould  be  valid  from  tl>e  beginning,  and 
should  only  be  void  after  live  days,  and  If  they  were  then  regis- 
tered that  they  ahould  be  valid  tliencef«>rward,  their  Jod;iment  i> 
correct.    I  hnve  not  been  able  to  bring  my  mind  to  tbit)  coneluHon. 

In  my  opinion,  the  judgment  of  the  €ourt  below  should  be 
reviersed  and  the  appeal  allowed. 

I  do  not  think  MarpUi  t.  Il&rtlfy,  8  L.  T.  N.8  474,  makes  any 
difference,  that  being  Ufdotibtedly  io  accordance  with  the  EngHith 
Act,  and  wi  h  the  view  I  ahould  probably  take  of  our  own  Cim- 
oolidated  Statute  if  we  hiad  had  no  previous  legislation  on  the 
subject. 

This  being  a  case  In  appeal,  we  are  bound  to  decide  aocordiog 
to  our  view  of  the  law,  notwiibstandiog  the  Judgment  of  the  case 
in  the  court  of  Queen's  Bench. 

Drapre,  C.  J.  ~I  continue  of  the  opinion  exprereed  in  Frehan 
T.  th^  Bank  of  Toronto^  and  concur  in  reversing  the  judgment  of 
the  Court  below. 

Per  Cur, — Judgment  rCTe^^ed. 


IN   CHAMBERS* 


Ttbrkll  it  al.  t.  Wabo. 

Arhitratoy%*  fan — Proof  qf  pa^fmatL 

Vberv  f  h»  M«iit«r  n^fuied  to  tax  ag&i'it>t  th«  nn9aoe»<mral  party  an  «rbttrmtnr'p 
f>«  up>  n  pmnf  nitlv  itant  m  proaiiwiirv  tutxm  hud  bven  glr«n  u>  Um  arblttatur  Ibr 
Um  aiiMiAol,  a  Jud^  in  Cluuubera  rcfoDed  to  luturhsrv. 

(NoTamber  8, 1861.) 

On  taxation  of  th^  bill  of  ooets  in  this  oau^e  it  appeared  that 
there  bud  been  an  arbitiation  between  the  pHrtien,  tuliowed  by  an 
award  in  favour  of  plaint- ffn,  and  that  the  sum  fiied  by  the  arbi- 
trators as  iheir  fees  was  ''1 1 60. 

Before  allowing  the  arbitrators*  fee  as  against  the  defendant, 
the  Master  of  the  Court  of  Common  Pleas  required  proof  of 
payment. 

There  was  no  evidence  of  actual  payment,  but  It  was  sworn 
thnt  one  of  the  plalntiffit  had  given  his  promissory  note  to  tlie 
arbi  ratora  f  r  the  amount  of  their  fees. 

Upon  this  it  was  oon'ended  that  the  Master  was  bound  to  tax 
the  fee  against  defendant.     The  Master  refut«e«l  to  lio  so. 

R.  Moore  applied  for  a  summons  for  a  revision  of  taxation  of 
oosts  in  this  taxation  in  this  particular. 

DBAPXBy  C.  J.y  refused  the  summons. 


MoInnbs  v.  WaB9Tnn 


Jivfi^ 


in'mreral  ettwe»^Di>diatyf/f>r  wm^ifm^/ar  ^iMUfp 
aiiiswNMioe— CMv  Iff  Jurmer  tig^iouUaiu 


"Whn^i  a  deltodant  to  anrwtvd  and  hu  the  weekly  ill]'»wmii«w  erdKred  te  i«v«nd 
cmtt»e«.  bf  H  nudf-r  mm*.  4 « f  (XAa  L  "UK  U.  C.  cap.  'M,  i4itltl^  to  vm*  «iini  «if 
lu».  a  wark  but  to  Avf  «bII  of  pHyaiimt  (tf  that  aaia,  ha  can  profiarly  claim  to 
1>M  dl'charici  d  1u  all  th«  I'auf'Hi. 

Tb«  tact  d  n  n  payuifut  uf  the  eos'a  of  a  fty'-msr  appileaii  n  f o  %i*  dt»eha»gwl 
Ihao  «fiMa<iy,  «hl«  h  was  alimtat^d  «t  h  «Hti  Im  no  r  aNon  far  ftftuhig  a 
■eoolMt  apyliemtkak  auula  upon  pr^por  and  ■ufltcinut  nuterliila. 

(D«ic0mbi*r  I,  I86t 
This  Was  an  appHeatioo  to  discharge  defendant  from  oostody 

for  non-payment  of  weekly  allowance,  payable  by  order  of  Mr. 

Ja«tiee  Bums  granted  on  the  11  ih  February  last,  or  to  supersede 

him  becaoM»  nut  chaiged  in  custody  in  due  time, 

Defendant  was  arrested  in  this  cause  and  in  one  in  favour  of 

JBmt  eioL  oa  mesne  prooeas  in  December  last. 


On  the  16th  March  la«>t  be  obtained  orders  for  the  payment  of 
the  weekly  allowance  of  ten  hhillings  in  eaoh  of  these  huits ;  be 
was  regularly  pnid  the  allowance  of  l()a.  a  we«:k  under  these 
orders  uiitil  the  27th  day  of  May  last. 

Om  the  1st  June  be  wan  charged  in  execution  in  the  suitof  JTiprr 
et  al.  ttgainht  himself.  No  «ipplicMtion  was  afterwards  made  for 
the  payment  of  tbe  weekly  allowauce,  and  no  allowanoe  waa 
afterward  ••  paid. 

On  the  2dth  July  last  the  defendant  applied  for  his  discharge 
from  custody  for  non-payment  of  tbe  weekly  allowance,  and  tlio 
.*<unimons  was  discharged  and  costs  ordered  to  be  paid  by  defend- 
ant    1  hehe  costs  were  t>ot  paid. 

Jackson  for  plaintiff  objected  that  defenilant  wa^  not  entitled 
to  his  discharge  for  non-payment  of  the  weekly  Hllowance, 
because  subsequently  to  bis  obtaining  tbe  order  for  weekly  allow- 
ance, be  was  cbarge><  in  ex«*oation  at  the  suit  >*{  Keir.  He  also 
objected  that  the  defendants  did  not  show  ei^oient  oause  for  bia 
being  puper»eded. 

A.  Cameron^  cobtra. 

Richards  J. — If  th>*  defendaut  had  been  paid  tbe  weekly 
iillownnce  of  lOs.  by  Kerr  et  al  after  they  had  charged  him  in 
execution,  the  plaintiff  in  this  actii»n  might  contend  with  a 
grester  show  of  reason  that  defendttnt  could  not  pn»perly  be  dis- 
chnrged  becrtUHc  tbe  weekly  sum  of  10s.  was  still  paid  him.  But 
rbe  facts  clearly  hbow  that  defendant  has  not  been  paid  the 
w  ekiy  allowance  he  was  ordered  to  receive  in  tliis  cause,  nor  has 
he  been  pnid  the  1  Os.  a  week,  since  the  27th  of  May  laat,  in  any 
cause  in  which  he  was  confined 

The  6th  section  of  Con.  Sut.  U.  C,  cap.  26,  seems  to  me  to 
pcovide  that  where  a  defendant  is  arrested  and  has  the  weekly 
allowance  Ordered  in  several  causes,  he  Is  only  entitled  to  one 
sum  of  10s.  a  week,  but  in  default  of  payment  of  that  sum,  be 
can  prt»perly  claim  to  be  discharged  in  all. 

On  the  point  raised  1  ti  eretbre  think  defendant  entitled  to  the 
order  di'«charging  him  from  custody. 

Though  he  has  not  paid  the  co^ts  which  he  was  ordered  to  pay 
on  discharging  a  former  summons,  I  still  think  he  is  enti  led  to 
his  discharge,  for  the  Legihlature  does  not  seem  to  ccntempl  te 
that  a  party  should  be  kept  in  custody  for  non-payment  nf  costs 
only,  and  certainly  not  for  such  a  triifiiog  sum  as  the  Ousts  of  dis- 
charging a  suminuns. 

It  is  not  explicitly  shown  in  the  papers  produced  before  me 
when  the  order  directing  the  psyment  of  the  weekly  a  lowance  Iti 
this  caUHO  was  served ;  1  ast^urae,  from  all  the  aflSdavits,  that  it 
was  sei  ved  long  ago,  and  it  was  probably  filed  in  cbnTubers  on  the 
app'ication  ro  ide  by  defendtint  for  his  dischNrge  in  Ju*y  last 

The  affidavit  filed  on  behalf  of  the  plaintiff  clearly  admits  the 
orders  were  obtained  In  this  suit  and  the  f>uit  of  Kerr  et  al  agains<t 
the  same  defendant,  and  the  pnynient  of  lOs.  weekly  under  the 
oniers  until  the  27rh  of  M  ly  last,  and  that  the  payment  then 
ceased  and  has  not  since  been  m>yle.  This  sufficiently  showh  the 
orders  were  made  and  tbe  default  in  the  payment  required  under 
them. 

I  think  tbe  order  directing  defendant's  discharge  should  go. 


GlASK  T.    iBWtN   BT  AL. 

(Xfpnrted  bjf  Hmr  CBaixa,  Aiq.,  Bitrrittfr'al^avf.) 

2  IV:  tf  If  dk.  6,  «ee.  L-—  IV>^«  dtmofffM  und  emit^—Right  to^  hum  affected  ly  refer' 

emoe  to  wrbUratiom-^'^  Reeonr,** 

A  wfiweee  to  arMtmtfan  dl»««iiUI*  ■  a  piatntlff  fn4n  nenwiitia4  tn*l)la  damaga 
aud  owtH  Id  cuws  wbore  he  would  uin-trwtMt*  hu  wutitled  to  ib«in  uiid  r  tlia 
siattitM  of  2  W.  A  .  fh.  5.  arc.  4.  Ilw  w'ni  •*Meov«r'  aaed  In  tita  statula 
maan-Dg  **  raaiver  by  the  verdi*tt  of  a  Jary.'* 

This  was  an  applleatlon  to  revise  tbo  CM>it»  taxed  on  ttre  part  of 
the  plaintiff,  and  to  diaallow  the  plaintiff  treble  damages  awarded 
to  him  by  the  master  under  the  foltnwina  facts : — 

The  plaintiff,  on  21st  January,  1867,  eommenoed  an  action 
again  t  the  defendants,  under  the  ststute  2  W.  &  M.  cb.  6,  sec.  4, 
and  declared  therein,  on  tbe  4th  March,  1^68,  for  the  rescue  of 
certain  goods  selied  as  and  for  a  di-tress  for  rent.  Tiie  defend- 
ants pleaded  to  tbe  declaration  on  tbe  7th  March,  1 808. 

On  the  1st  December,  I8'i8— by  the  consent  of  pMrttO!*,  a  judge 
in  chambers  made  an  order  of  rafereooe,  ordering  tbe  action  and 
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all  matters  in  difference  therein  between  the  parties  to  be  referred 
to  the  ft  ward  of  the  Judge  of  the  County  Court  of  the  County  of 
VTellington,  and  that  the  costs  of  the  cause  should  abide  the  event, 
and  that  the  costs  of  the  reference  should  be  in  the  discretion  of 
the  referee. 

On  the  6th  of  December,  1859.  the  arbitrator  made  his  award, 
finding  nil  the  issues  in  the  plaintilT's  favoiA*,  and  the  damages  to 
be  paid  by  defendants  to  plaintiff  in  respect  thereto  and  the  mat- 
ters in  difference  therein  at  the  sum  of  £16  28.  lid.  The  master 
in  taxing  the  plaintiff  his  costs  allowed  tue  plaintiff  treble  costs  in 
the  U8ual  manoer  and  multiplied  the  amount  awarded  by  three  and 
allow«»d  the  same  to  the  plaintiff. 

O'Brien  for  pUintiff.      for  defendant. 

Burns,  J. — I  find  there  is  a  difference  in  the  practice  between 
the  4ih  aud  5th  sections  of  the  aot  2  W.  &  M.  ch.  5,  with  regard  to 
the  manner  of  computing  and  awarding  the  increased  damages 

The  4th  section  enants  that  the  person  grieved  nhall  in  a  special 
action  upon  the  case  for  the  wrong  thereby  sustained  **  recover  his 
and  their  treble  damages  and  costn  of  suit  against  the  offender."  and 
the  5th  section  enacts  ihat  in  cas>e  of  a  distress  and  sale  for  rent 
pretended  to  be  in  arrear  and  due,  when  in  truth  no  rent  is  in 
ariear  or  due,  the  person  briugiog  the  nctiou  *' shall  recover 
double  or  the  value  of  the  goovls  or  chattels  so  distrained  and  sold 
together  with  the  full  co^ts  of  suit." 

All  the  books  of  practice  state  and  the  authorities  cited  bear  out 
the  allegation  that  in  an  HCtiou  on  the  4th  section  the  court  order, 
if  uece7«s>iry,  and  in  entering  judgment  the  master  as  a  mat  er  of 
course  adds  twice  the  full  amount  of  the  verdict  to  that  found  by 
the  jury,  thus  trebling  the  dsmnges;  but  in  an  action  on  the  5th 
section  the  court  of  Common  Pleas  laid  it  down  that  the  double 
▼tilue  should  be  foun  i  by  the  jury,  and  that  the  jury  should  be 
directed  in  case  of  finding  for  the  plaintiff  that  their  verdict  should 
be  for  double  the  mount  of  value  of  the  goods.  See  Master  a  v. 
Farrii,  1  C.  B.  716. 

The  point  now  raised  is  whether  an  award  made  ander  a  refer- 
ence by  consent  <  f  parties  is  a  recovery  within  the  menoing  of 
the  !«tatute  2  W  &  M.  I  am  of  opioi(m  it  is  not  such  a  recovery  tL» 
the  legislature  contemplated.  At  the  time  the  statute  was  pa^sed 
an  awiird  of  itself  was  no  recovery  of  a  debt  or  sum  of  money,  but 
required  to  be  enforced  by  action  or  an  attachment  for  disobedience 
of  an  order  of  court  to  pay  the  amount.  It  is  only  vinct*  the  pass- 
ing of  the  C.  L.  Pro.  Act  and  oth^r  recent  Matutes  that  awards 
may  be  enforced  by  the  same  process  as  the  finding  of  a  jury  upon 
the  matter  referred. 

Be.iides  the  s^eneral  question  whether  in  any  case  of  compulsory 
refermce.  an  amount  awarded  by  a  referee  can  be  said  to  be  a 
recovery  within  the  meaning  of  the  statutes,  because  the  newer 
sta  utes  have  placed  the  facilities  of  enforcing  payment  of  award 
upon  the  same  footing  with  n  verdict,  and  as  renpects  which  I  bhoulil 
say  the  legislature  never  intended  by  the  more  recent  enactm^  nt.-* 
tu  do  more  than  facilitate  the  remeily  of  enforcing  payment  of  the 
sum  awarded  there  is  this  connideration  in  the  present  case  that  it 
was  not  a  compulsory  reference,  but  one  made  by  couKent  of  the 
parties.  Indeed  no  compulsory  reference  could  have  been  made  ot 
the  matters,  and  though  the  reference  was  made  after  issue  joined, 
yet  the  recovery  by  the  award  cannot  be  said  to  have  been  the 
consequence  of,  or  the  re^nlt  of  the  process  of  the  court  in  the 
sense  meant  as  a  recovery  in  inbitum  as  when  used  in  the  old  sta- 
tutes. 

The  order  therefore  mast  be  made  for  revision  of  taxation  of 
theoostit  and  disallowance  of  the  addition  of  treble  damages. 
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duet  from  his  rent  the  amount  of  taxes  paid  by  him,  if  the  same 
could  also  have  been  recovered  from  the  owner  unless  there  he  a 
special  agreement  between  the  owner  and  the  occupant  to  the 
contrary. 

It  is  admitted  that  there  was  no  agreement  between  tl'e  defend- 
ant Thompson,  the  landlord,  and  the  plaintiff  as  to  payment  of 
taxes,  and  the  only  question  is  whether  the  tenant,  the  plaintiff, 
can,  under  th«*  faot<«  stated,  deduct  the  taxea  which  he  paid  from 
year  to  year  during  the  oonttnnaoce  of  his  tenancy  out  of  the  last 
two  quarters'  rent  accruing  due  to  the  landlord,  having  failed  to 
deduct  the  taxes  from  the  ourrenc  year's  or  quarter's  rent  as  it 
fell  due. 

The  English  Land  Tax  Aot,  aa  quoted  in  Thibbt  ▼.  Partont,  3  B. 
&  A.,  516,  is  the  same  in  effect  as  our  Assessment  Act  with 
reference  to  the  deduction  of  taxes  by  the  tenant.  It  is  not  stated 
in  either  the  English  Land  Tax  Aot  or  our  Assessment  Act  what 
rent  the  taxes  are  to  be  deducted  from.  In  Thibbs  ▼.  ParMont  it 
was  held  that  the  tenant  under  the  English  Aot  is  required  to  deduct 
the  taxes  from  the  rent  due  or  accruing  due  at  the  time  the  taxea 
are  paid.  The  26th  clause  of  our  Asse-sment  Act  may  be  oon- 
strueij  in  the  same  way  as  to  the  particular  rent  the  taxes  are  to 
be  hubtracted  f^om.  If  that  construction  is  adopted,  then  at  the 
same  time  the  plaintiff  paid  his  landlord's  t»xes  for  the  years 
18)6.  1857,  1858,  and  1859,  the  last  quarter's  rent  for  which  de- 
fendant, Thompson,  distrained  was  neither  due  nor  ao<^niing  due, 
and  the  plaintiff  cannot  now  he  permitted  to  deduct  the  taxes  for 
those  years  out  of  the  rent  distrained  for,  whether  the  tenant 
can  or  cannot  recover  the  tax^s  paid  by  him  in  an  action  against 
his  laudlonl  for  money  paid  to  hi:'  use. 

I  think  there  can  be  no  doubt  that  the  payment  of  taxes  by  the 
plaintiff  during  his  occupancy,  as  admitted,  ctnnot  now  be  looked 
upon  as  payment  to  the  landlord  under  the  Statute. 

The  defendants  are  clearly  entitled,  I  think,  under  the  authori- 
ties quoted,  to  the  pottea.  See  Thibbz  v.  Parsons^  8  B.  &  A., 
516;  Sprague  v.  Hammond.  4  Moore,  431.  See  also  notes  to 
LampUigk  t.  Braithwaite,  Smith  Leading  Cases. 

Pottea  to  defendants. 


(In  the  OcMinty  Ooort  of  the  Coaatj  of  Klgln,  before  Hie  Honor  Jadge  HuSBXS.) 


(In  the  Cunaty  Oourt  uf  the  Cuuntj  •  f  Kmax,  before  Hie  Honor  Judge  liaaAR.)  | 

WaDB   Y.    TUUSIPSON   ET   AL. 

The  pUfnHflr  Wade,  am  tenitnt  of  Thoiupeon.  noe  of  (Hh  dofendantn.  oecapled  a 
hon-.  fo<-  R  HUH  h\\  yeam,  UuHuk  ^hlfh  |H>Hod  hn  paid  hU  laiid:or(r8  tHXw». 

JftUt.  thai  plnliiiiflT  ouid  i.ot  in  his  ai-tion  d«*<hict  tbf  taxe*  »•  jiald  out  of  the 
Idat  quarter'*  rent  under  Ibn  26th  'Uukh  of  the  AM«eiHiiiiMit  A«t.  although 
there  wa>  no  agn^mf  nt  ma  to  payueni  of  taxee  betw««ii  him  aud  hia  iaudlurd. 

Lbooatt,  Co.  J.— By  the  26th  clause  of  the  Assessment  Act, 
Con.  Staty  U.  C,  page  655,  it  is  provided  that  an  occupant  may  de- 


McInnks  y.  Bknkdiot. 

Astiffimentfor  henffit  qfertdiiar$—Sfgitby-'E±iiadHm^€b^flici  tofiown  Queen*$ 

Batch  and  fhmmtm  Pleat, 

Wheiv  an  aaalgnment  for  the  benefit  of  cr^itotti  In  filed  within  the  flve  days 

allowed  by  law,  it  relate^  to  itn  datt*  m>  aa  to  prevent  the  eflEBCt  of  an  execution 

ptMoed  in  tb«*  flberllTB  h  •ndn  wtthtu  th«  flv   dA>ii. 
When  the  OmitH  o?  Qneeire  Bfnrh  and  CommoD  Pleaa  are  at  iMoe  no  the  oon- 

Mtnietit  n  of  ao  act  of  I'arliauieut,  the  duty  of  a  ouunty  jud^e  la  to  deiide 

a«-c  rdiug  to  hii>  u<»n  view  ui  ilie  law. 
fUrninrkff  on  the  an  imnloii'*  ntnt**  of  th**  I  «w  regulating  appMils  (kom  county  eourta 

CO  ter  aa  the  queatiena  involved  Id  thl»  raae  are  oonoemed. 

This  was  an  interpleader  issue,  brought  to  try  whether  certain 
goods  were,  on  80tb  August,  I860,  the  property  of  the  claimant, 
Mclnnen,  or  of  J.  Stephen,  the  assignor. 

The  issue  was  tried  at  the  Deoember  sittings  of  the  county  court. 

The  assignment  was  put  in  nnd  admitted.  It  was  dated  28ttL 
August,  from  J.  Stephen  to  D.  Mclnnes. 

Peter  Murtagh,  sworn:  — I  am  Clerk  of  the  County  Court;  I 
produce  a  duplicate  of  ao  assignment  from  Mr.  John  Stephen  to 
I)  Mclnnes,  £«q. ;  1  received  it  on  the  morning  of  the  date  on 
which  it  is  filed ;  I  filed  it  at  the  regular  hour  of  opening  the 
office ;  it  came  into  my  actual  posaeasion  at  the  Post  Office  about 
9  o'clock ;  it  might  be  before  9;  I  think  it  was  before  9;  I  did 
not  come  direct  to  the  office;  I  came  to  the  office  about  half-past 
nine ;  I  cannot  positively  say  whether  or  not  1  did  any  business  on 
that  morning ;  I  did  not  enter  any  judgment  in  any  cane  that 
morning  before  filing  this;  the  execution  may  bear  date  that 
morning;  I  occasionally  give  blank  executions  to  the  professional 
gentlemen  who  require  them ;  I  think  the  sheriff  did  not  open  his 
office  that  morning  until  10  a.m. ;  I  belieye  his  hours  are  from  10 
to  8. 

Cross  examined :  ~If  my  narap  is  to  the  execution,  it  was  signed 
that  moroiog  or  before  it;  Mr.  Horton  got  the  ezecation  that 
morning. 
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Donald  Mc1nne»,  bwoto  : — 1  whb  in  plaintifT'o  eniplaynieot  ln»t 
Augn«t ;  I  rccitllect  John  St^plivii  mnkiiig  an  fiBs>fgiinieiit  on  th<- 
28th  August  of  the  goodsi  described  in  the  sioek  book  prednced ; 
I  bad  been  here  previously;  1  got  iDBtrnefioDo  le  otmie  to  St. 
Tbomas  ftninedifitely,  and  tnke  posves^ion  of  Mr.  Stephen's  PtoYe ; 
I  left  on  the  e?efniiig  of  the  2Stb,  and  I  esme  over  ou  the  morning 
of  the  29th  ;  1  drove  up  from  the  ears  about  8  a.m.,  and  reached 
Thompson's  Hrvtel  at  20  minates  pa»t8;  I  had  breakfast  tbere. 
and  went  hnmedtately  to  the  f'tore  and  took  possession,  to  tbe  bt^t 
of  my  belief,  I  think,  before  9am.;  it  was,  I  am  oertniti,  befort* 
baif-pM»i9:  Stephen  was  in  Uimilton;  bis  brother  slept  in  tb«* 
store,  and  I  iiot  possession  from  him  of  the  keys  of  the  store; 
from  that  time  1  remained  in  the  store  the  whole  time,  until  the 
goods,  stock,  &o.y  were  disposed  of,  and  thenceforward  John 
Steplien  exercised  no  acta  of  ownership  over  the  good.**,  stock,  &c.; 
there  was  no  concealment  made  uae  of :  U  d  not,  that  I  know  of, 
say  anything  about  it  from  that  time;  and  I  remained  in  poss  s- 
aion  of  the  goods  continuously,  until  I  had  di^ipoaed  of  them  fur 
Mclones. 

Cross  examined:  -^  I  left  Hamilton  on  iht  day  the  assignment 
was  executed  —  •  «.,  tbe  28th  ;  .the  !«herifF  was  not  there  when  i 
reached  the  store  on  the  20th  ;  he  came  in  on  tbe  morurng  of  tbe 
80th,  and  told  me  he  had  an  execotton ;  be  did  not  ask  me,  as  tar 
as  I  recollect,  whether  be  was  in  possession  of  the  goods  for  sny 
bot  himsHf :  I  was  not  plsced  in  po88e8:«toii  of  the  goods  for  tbt- 
sbrriff  on  the  morning  of  the  29ih ;  tbe  sheriff  did  nut  ask  me  to 
keep  posses  ion  of  the  goods  for  him  befure  that  time;  I  did  not 
tell  the  sheriff  on  the  morning;  of  the  2((th  or  80th  that  I  had 
nothing  to  do  with  the  goods,  in  so  fnr  as  I  recollect;  1  did  nut 
try  to  conceal  about  tbe  assignment ;  1  might  hnre  spoken  to  Mr. 
Aiurtttgb  ;  i  foutwl  fault  with  Mr.  Mui-tngh  tor  telling  Mr.  Uor* 
ton  ;  I  was  blamed  throughout  the  town  fur  telling ;  I  did  not  give 
out  that  1  was  in  charge  of  tbe  property. 

Re*^examlned. — I  w>is  sent  up  expressly  to  take  passesslon  of  that 
property ;  the  sheriff  bad  been  previously  in  poitHessiim  of  the 
goods  on  an  execution  of  one  Lorlmer,  which  I  paid  pievions  to 
the  as-iignmfnt ;  I  was  not  aware  of  the  seizure  under  the>f.  fa.  ol 
tbe  Bank  of  Montreal. 

This  closed  the  plaintlff^s  case. 

Sheriff,  Colin  Munro,  sworn:  —  The  execution  of  Bmediet  et  al 
▼.  Stefhen,  came  to  my  possession  about  half-past  nine  in  tbe 
ZDoming;  I  received  it  in  Mr.  Stephen's  store;  1  bnd  a  previou>- 
execotiun  under  which  I  seiied  the  goods,  under  %  JL/a.  from  the 
B«iik  of  Montreal,  which  came  into  my  hands  on  tbe  16ih  July: 
I  lotd  Mr.  Stephen  of  tbe  ^eisure  and  left  him  in  ponsei^aion ;  ii 
was  on  the  29tb  August  or  on  tbe  morning  of  the  dOth  that  1  seise«i 
again,  under  tbe  execution  of  Hnight  v.  Stephen,  and  and^r  that 
of  Haight  I  seised  agaiti,  and  kept  the  goods,  and  subsequen  ly 
ande^  the  ji.  /s.  of  Benedict  &  Vann ;  1  ooncidered  that  I  held  the 
goods  under  the  fi.  fa.  of  the  Bsok  of  MoDireal  on  a  previous  seii 
ure.  as  that  Jl.  fa,  was  not  paid  till  some  time  after :  I  sold  some 
goods  under  the  Bank  of  Montreal  execution ;  I  saw  Molnnes,  tbe 
last  witne*a,  there  on  tbe  morning  of  tbe  80tb ;  I  asked  him  if  he 
was  there  in  charge  of  the  goods  nuder  Mclones,  and  he  said  that 
he  was  not ;  I  then  put  him  in  charge  for  me,  under  the  execution : 
he  agreeti  t«i  take  charge,  and  to  lei  no  one  take  the  goods  away 
without  my  knowing  it ;  I  think  young  Stephen  was  present ;  I  am 
net  sure  that  be  heard  the  conversation  ;  I  had  previously  seised 
under  Haigbt's  execution  ;  I  looked  at  my  wstch  at  the  time,  ii 
was  balf'past  9 ;  tbe  Benedict  etecntioo  is  tested  on  the  80th  day 
of  Attgiist,  I860,  and  would  have  been  issued  that  meriting;  my 
oflioo  haora  are  from  9  to  4 ;  th«  reason  of  my  being  in  the  store 
that  morning  was,  that  Measm.  Stanton  &  Warren,  tbe  evening 
before«^t.  «.,  on  tho  29th,  camo  to  my  house,  «iid  said  that  I  had 
better  soisey  as  things  were  not  all  right,  and  I  tmd  better  look 
after  the  goods ;  I  went  round  that  same  evening  as  early  as  9 
o*doek. 

Cross  examined  * — When  I  seixed  in  July  for  the  Bank  of  Mon- 
treal, 1  told  Mr.  Stephen  of  it,  and  I  left  Mr.  Stephen  in  posses- 
sion ;  that  exeeutiou  has  since  been  settle<l ,  Mclnnes  did  not  tell 
me  what  he  was  op  for  or  of  the  assignment ;  so  fsr  as  I  know  he 
was  not  aware  that  I  had  an  emeeation  for  the  Bank  of  MentreaJ 
against  Stephen. 


After  reatling  tbe  statute,  the  learned  judge  told  the  jury  there 
were  two  poiuts  fur  their  deciaiuo. 

First.  Was  there  an  immediate  delivery,  followed  by  a  continued 
change  of  possession  of  the  goods  assigned  or  sold,  and  if  there 
wan,  there  wns  no  need  of  a  writing  or  registry  at  all ;  that  tlSB 
immediacy  of  thedelivery  was  to  begovemed  by  tbe  circumstances 
in  whiob  the  parties  are  placed ;  so  long  as  there  are  no  execu- 
tions in  the  sheriff*s  hands,  every  man  hwd,  before  the  stntute  22 
Vic.  cap.  26,  sec.  18,  was  ptisned,  tbe  control  of  his  property,  and 
cc«uld  legally  dispose  of  it  as  he  thought  right  tor  the  benefit  of 
his  creditors ;  since  that  statute  he  oan  only  make  an  assignment 
for  the  benefit  of  bis  creditors  generally,  or  continue  to  difpose  of 
them  in  the  usual  way  until  an  execution  cornea  in.  Thut  if  he 
exercise  the  discretion  an  srrangenient  for  tbe  benefit  of  all  his 
creditors,  tbe  sale  or  transfer  may  be  in  one  place,  and  the  deli- 
very in  another,  so  soon— t.  «.,  as  immediately  aa  the  deliveiy  onu 
be  accomplished ;  but,  if  before  tbe  delivery  is  accomplished,  the 
sheriff  stepe  in  and  makes  a  seisure,  or  if,  before  it  comes  to  the 
assignee's  hands,  the  execution  will  take  the  goods  And  upon 
this  point  he  submitted  tbe  following  <)uestion9,  vix. : — 

1  St.  Was  the  delivery  effected  before  the  JL  /h.  reached  the 
sheriff's  bands  ? 

2nd.  Was  that  delivery  followed  by  a  continued  change  of  pos- 
session f 

If  yea  on  both  these  points,  to  tnd  for  the  plaintiff. 

Second.  Cpon  the  pfiint  of  the  registry  of  the  instrument  of 
assignment,  hd  told  the  jury  he  thought  it  being  registered  within 
five  days  of  its  execution  would"  protect  the  goods  against  all  other 
claims  ;  that  the  sheriff  could  only  seize  the  goods  and  chattels  of 
J.  Stephen  under  his  execution  ;  and  then  the  que^tton  anise 
whose  were  the  goods  thnt  the  shetiff  seized  under  Beue<lfct*8 
execution  :  the  goods  in  qnrstinn  h>id  undoubtedly  been  the  pro- 
perty of  J.  t^tepben,  but  had  that  property  in  them  been  legally 
changed  ?  ThAt  he  thought  that  property  might  be  so  chnnged  if, 
upon  a  valid  and  good  conyideratinn  o  csny  out  an  honest  pur- 
pose, tbe  debtor  mnking  awHy  or  transferring  his  goodio  to  pay  his 
debts,  provided  it  he  done  in  a  way  that  the  btidge  of  fraud,  such 
as  the  act  declare;*  shall  be  a  frsud,  doe:*  not  attach  to  the  tmns- 
action,  and  provided  the  sale  and  delivery  be  completed  before  the 
sheriff  receives  the  eXf*cutton  in  his  hands  to  satisfy  the  ju'lgment 
of  some  bona  fide  creditors,  or  provided  a  hill  uf  snle  be  regi>tered 
wTthlu  five  days  of  the  execnrion  of  the  instrument.  He  also  told 
the  jury  that  it  was  of  no  moment  that  the  goods  were  already  in 
the  »heriff*s  hnnils  to  satisfy  previous  exeeurions.  because  a  sub- 
sequent execution  would  take  the  gocls  subject  to  the  previous 
ones,  and  would  attach  so  soon  a.s  they  were  satisfied ;  that  in  tbe 
same  way  tho  judgment  debtor.  Stephen,  might  make  a  valid  sale 
of  the  goods,  subject  of  course  to  tbe  incumbrance  existing  against 
thetn. 

Upon  tbe  first  question  submitted  to  them,  JSfr.  Sadlier  con* 
(ended  that  if  an  execution  be  placed  in  tbe  sherilTs  hand.»<  between 
the  date  of  the  bill  of  sale  and  its  filing,  though  within  five  days, 
it  is  not  entitled  to  prevail. 

Mr.  Uwrton  objected  t4i  the  cbsrge,  and  contended — 

1st.  That  the  sheriff  holding  executions  in  his  hands,  and  hold- 
ing tbe  goods  under  seisure  nuder  those  exeoutioo.H,  that  no  act  of 
Stephen  could  take  possession  of  the  goods  Irom  the  sheriff  until 
those  executions  were  satisfied. 

2nd.  That  the  posBeB^ion  of  the  goods  could  not  be  given  to  the 
plaintiff  until  tbe  fi.  foe.  then  in  the  sheriff's  hands  were  sati^fied, 
and  entirely  out  of  the  sheriff's  hands :  PQUer  t.  Carrtll,  9  U.  C. 
C.  P.  4*2. 

8rd.  That  no  act  of  Stephen,  nor  of  any  other  party,  eould  give 
possession  until  the  executions  had  been  satisfied,  as  they  were  in 
cuttodia  legU, 

4th.  That  there  wa?  no  evidence  to  show  that  tbe  witness  McTnhea 
wss  autboribcd  to  take  possession  of  tbe  goods,  and  no  authority 
from  Stephen  or  from  the  plaintiff  was  sh^wn  whereby  he  took 
possession. 

Tbe  jury  found  a  general  verdict  for  tbe  plaintiff. 

Daring  tbe  following  March  tern  Mortom  moved  to  sot  aside  tbe 
verdict  on  the  points  reserved  at  the  trial,  and  on  affidavits. 
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Abbott  ttbrwed  cnu^e. 
JJorton  fur  ib«  Uefeu Junta. 

HuuuKH,  Cu.  J.— The  nmterinl  qtiestinn  between  the  partteB, 
irrespective  uf  that  rHisetl  by  the  nffidiivitH  flle«l,  U  tbe  tumie  a^ 
thtii  between  MeJnneM  t.  Uaiyht,  in  which  I  gafe  judgment  iii 
ilpril  term  la<4t. 

1  charged  tbe  jarj  the  rame  in  both  as  to  the  effect  of  tbe  4th 
•ectioii  of  Consohdaced  Stat,  of  Upper  Canada,  rap.  4-3,  according 
to  mj  oontftroctiun  of  it ;  and  the  same  obj«*otion8  were  nrged  b}- 
the  retipeciiTe  counnel  for  the  defendants  to  buth  CH»eH ;  and  in 
this  it  was  niutuallj  agreed,  after  my  charge  to  tbe  jury,  that, 
irre^tpectkve  uf  tbe  Terdict,  the  qutstion  of  law  might  be  divpoaed 
of  by  tbe  court  in  term. 

lu  the  argument  in  t^rm,  however,  in  this  case,  the  drfeodant'v 
contitfei  tuolc  a  ground,  which  1  shall  advert  to  in  the  next  para- 
graph,  that  was  not  urged  in  tbe  argument  of  the  case* 

1  uiu:(t  give  the  name  deci^ion  in  ihii*  which  I  did  in  the  other, 
and  refuse  a  new  trial,  as  I  think  the  verdict  for  the  pUintiiT 
upon  this  point  nbould  gtNud  undi8turt>ed,  and  judgment  be  given 
fur  tbe  plniniiff  up«iu  tbe  points  reserved. 

My  i*eason8  tor  duing  so  are  the  ful lowing,  vis. : — 

IsL  That  1  do  not  aee  any  analoity  between  this  statute  and  tbe 
44tb  section  uf  that  for  the  Registry  of  the  Titles  to  Land,  (Con 
Statutes  of  U.  C,  cap.  89,)  because  there  ia  nothing  iu  the  44th 
section  uf  the  last  named  statute  which  leads  one  to  suppose  that 
fioe  or  any  number  uf  days  are  spfcoified  or  given,  within  which  to 
r*'gi»ter  a  deed  or  conveyance  to  laud,  in  order  to  hold  a  title 
against  the  clMim  of  a  Hubf«equeut  purchaser  or  mortgagee.  Were 
such  wurds  as  **  within  five  days"  iutroduced  after  the  word:» 
'*  unless  a  memorial  thereof  be  regit^tered,"  inacead  of  the  words 
**  in  manner  hereby  directed,  &o.,"  there  would  no  doubt  be  a 
complete  analogy  between  the  two  ecctiona  of  the  respective  ata- 
tutes.  1  doubt  much,  however,  if  a  subsequent  purchaser  or  mort- 
gagee's title  would  be  considered  good  fur  much,  or  if  be  would 
not  be  at  some  hnzard  in  tnking  a  title  to  litnd  until  the  lap.^e  of 
the  specified  number  of  days  within  which  tbe  first  purchaser  might 
regiifter. 

2n<l.  In  the  case  of  a  will  under  the  46th  section  of  the  statute 
for  the  registry  of  titles  to  land,  it  is  sufficient  to  legister  the 
devise  wiihiu  12  muuths  after  tbe  death  of  the  devisor,  and  a  reg- 
istry within  that  time  is  aa  valid  sa  if  it  had  t>een  recorded  imme- 
diate<y  after  the  death  N«iw  beiwceu  thnt  section  and  the  4ih 
aectiou  of  the  Chattel  Mortgage  Act  there  is,  in  my  opinion, 
some  analogy  bt-cause  there  in  time  given  within  which  to  reginter 
in  both  cat^es.  The  tiile  under  a  will  dates  from  the  death  uf  tbe 
devisor,  by  relation,  and  not  from  that  of  the  regi>try  An  inno- 
cent puruhayer  of  land  from  an  heir  whose  executor  devised  the 
e^late  tu  another  person,  could,  therefore,  never  be  considered  as 
holding  a  valid  title  agninst  tlie  devisee,  under  an  unregistered 
will,  within  12  months  of  the  dtath  of  the  testator,  although  the 
pruvisious  and  ot*ject  of  the  Regintration  of  Deeds  Act  is  to  secure 
regi>try  of  all  title!«,  in  or  to  spare  and  protect  innocent  apd  bona 
fide  purchasers  for  value  from  loss  of  title  being  made  to  others 
under  conveyance  previously  executed. 

8rd.  It  was  never  neces.'«ary  to  register  a  conveyance  of  Innds  in 
Upper  Canada  in  order  to  complete  n  title  or  mnke  it  a  valid  con- 
veyance, in  the  8:ime  way  as  it  is  neoesiary  in  England  to  complete 
a  title  to  laud  by  enroltneut.  Nor  is  registration  intended  to  sup- 
ply tbe  pliice  of  enrolment,  but  ainiply  to  guard  agninst  a  sub*«e- 
queut  purcbhser  of  the  same  landa  obtaining  the  lands  by  prior 
registry.  {See  47th  sec  of  atat.  of  U.  0.,  4  Wro.  IV.,  cap,  I :  Dot 
St'tford  V  Brown,  8  O.  S.  92 ;  Do€  ex  dem  Adkine  t.  AHin»on, 
4  O.  S.,  140.)  and  if  no  such  registration  in  the  case  of  lands  be 
necessary  to  complete  a  title,  I  am  at  a  loss  to  unden«tand  why  it 
ia  ao  in  tbe  ca»e  of  goods  whiob  may  be  conveyed  by  a  simple 
writing  not  umier  sesl. 

4th.  1  think  tbe  right  to  these  goods  became  absolute  in  the 
bargMinee  nt  the  time  of  tbe  execution  of  the  bill  of  sale,  subject  of 
Cuui>e  to  be  held  vuid  and  fraudult-nt,  as  agtiinst  creditors  and 
others,  if  the  biirgaineedid  not  register  within  five  days  ;  and  that 
hiiving  so  registered,  bis  title  becsme  effective  by  rebition.  In 
V'tui/han  ex  dem  Aikine  v.  Atkina,  5  Bur.  2787  the  court  are  said  to 
have  expressed  themselven  thuii : — "  Tliere  is  no  rule  better  founded 
in  law,  reason  and  oonveniettce  tbaa  this,  that  all  the  Bcveral  parte 


and  ceremonies  neceMary  to  complete  a  conveyance  shall  be  tak*-n 
together  as  one  Nct,  and  operate  from  the  Hub»tantial  part  by 
relation.*'  Tbe  sub«tMntial,  •'.  f.,  the  part  which  sff  cte«i  the  pnr- 
ties  to  the  instrument  in  tiiis  case,  and  the  cUirn  to  the  goods 
under  it,  was  all  performed  when  the  bill  of  sale  was  executed,  and 
provisional  upon  its  registry,  it  was  good  against  all  tbe  world: 
tbe  registry  was  to  aflfect  other  partien,  when  registered  according 
to  law;  all  pruvisional  considerations,  and  the  claims  of  those 
other  parties  were  shut  out  alMolutely  ;  if  it  bad  not  been  regis- 
tired  according  to  law  the  claims  uf  those  parties  would  prevail. 

6th.  My  other  reasona  are  set  forth  in  my  judgment  in  Meimnee 
V.  Uaigki^  which  is  repurted  in  the  7  U.  C.  L.  J.  104,  and  to  which 
1  still  adhere. 

6th.  With  regard  to  tbe  other  qnettions,  i,  i».,  that  there  was  a 
general  veniiet  whereby  the  jury  found  that  there  was  an  imme- 
diate delivery  accompnnying  tbe  sale,  followed  by  a  continual 
change  of  possession,  which  rendered  the  regtstiy  of  the  bill  of 
!<ale  uiint'ceasHry.  I  muH  fsy  !  was  not  quite  satisfied  with  tbe 
verdict,  bectause  from  the  evideooe  of  the  sheriff  and  the  clerk  of 
the  county  court,  tbe  testimony  of  young  Mclnnes  was  rtrndered 
I'OroewhMt  questionable;  but  as  there  is  quite  substantial  grotind 
enough  to  sustain  the  verdict,  irrespective  uf  this,  I  think  it  should 
not  be  disturbed,  although  had  the  plaintifTs  claim  to  tbe  goods 
rested  solely  upon  tbe  immediate  delivery  accompanying  their 
sale,  followed  by  the  necesaary  continual  change  of  posaesaion,  ao 
as  to  make  a  bill  of  sale  unneoesanry.  I  might,  in  the  exercise  of 
tbe  discretion  which  I  po<seKS,  have  ordere«l  a  new  trial  upon  pay- 
ment of  coats,  becNUHC  this  case  is  distintuiahed  from  tl«e  eases  of 
Woodrvff  V.  Campbell,  6  0.  8.  805 ;  an*l  ElmMlie  v.  Wt/dman,  8 
Taunt.  286,  whereon  I  grounded  my  refusNl  of  a  new  trial  in  tbe 
county  onurt  ease  of  Cochrane  v.  Shepvrd,  The  evidence  of  young 
Mclnuea  b  ing,  as  shewn  by  Mr.  liorton's  affidavit,  contrary  to 
expectation  (*  I  do  not  think  it  was  what  is  technically  called  a 
case  of  surprise;*)  but  I  do  not  deem  it  neoessary  to  speak  deci- 
sively upon  bow  I  might  have  disposed  of  this  question  under 
other  circumstances,  because  tbe  exercise  of  that  discretion  now 
would  be  manifestly  unjust,  when  there  are  other  substantial 
grounds  to  uph<dd  tbe  verdict. 

1  th-refore  order  tbe  verdict  shall  stand  for  the  plaintiff;  that 
detendsnts'  rule  be  dischsrged ;  and  judgment  entereil  for  tbe 
plaintiff  upon  the  points  reserved  and  the  questions  raised  at  the 
tri'il. 

The  foregoing  part  of  my  judgment  was  written  for  delivery  last 
term,  but  neither  of  the  parties  having  appeared  to  bear  it  read, 
it  waft  not  delivered.  Since  that  I  find  that  my  jmlgment  in 
Melnnee  v.  Ilaight  has  been  reversed  by  the  Court  of  Cummon 
Plea!<  (ante  p.  20). 

If  there  were  only  one  court  of  appeal  from  the  judgments  of 
tbe  county  courts,  or  if  only  one  of  the  two  courts  of  appeal  had 
given  judgment  on  the  subject  discussed  here,  it  would  be  my 
obvious  duty  to  give  my  det^ision  in  harmony  with  that  of  the  Court 
of  Common  Pless  In  MrTnnee  v.  UtigkU  and  to  bow  to  that  judg. 
ment  without  further  words  on  tbe  sutyect ;  but  the  aorevised 
jmlgmsnt  of  the  C'lurt  of  Queen's  Bench,  Feekan  v.  Bank  of 
Toronto,  compels  me  either  to  adhere  to,  or  give,  a  judgment 
contrary  to  my  own  convictions  of  what  is  right. 

I  think  it,  therefore,  my  duty  to  a«ihere  to  what,  after  unusual 
care  and  thought,  I  have  concluded  to  he  the  fitteat  judgment  to 
give  in  the  premises.  After  reading  tbe  reaa<»ns  given  by  the 
Court  of  Common  Pleas  for  revising  my  judgment,  1  think  it  pro- 
per to  say — 

Ist  I  do  not  consider  that  the  legi-lature  had  any  intention  to 
put  a  stop  to  the  taking  or  mnking  bills  of  sale  and  chattel  mort- 
gages. The  oM  system,  sanctionni  by  the  common  law,  of  allow- 
ing them  to  be  taken  and  made  and  kept  secret,  was  nndonbtedij 
viewed  with  disfavor.  Then  the  first  statute  pa<«8ed  (12  Vie.  cap. 
74)  declaring  these  conveyances  void  against  execution  creditors, 
unless  registered,  it  is  right  to  as.-«ttttte  that  the  keeping  them 
secret,  and  not  the  taking  security  by  means  of  tbi.ni,  was  the 
mischief  intended  to  he  cured.  It  wa>  the  secrecy  intended  to  be 
made  difficult,  and  not  the  taking  or  making  of  them.  For  if  tbe 
Legislature  had  wished  to  reme<]y  more  than  the  secrecy,  1  must 
suppose  they  would  have  eff«*cted  their  intention  more  certaiol/ 
and  readily  by  making  all  snoh  iBstnuBc&u  iil^gal. 
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2ufi.  I  regHrd  the  com  be  of  leielblntun  uti  the  tubjvct  to  hiive 
beeu  this:  The  comnioD  law  suid  to  n  ct«'ditor.  ftiovidid  the 
tranMCtion  be  an  honest  one,  you  may  take  a  bill  of  ealf  upon 
jour  debtor's  goods,  and  keep  it  in  j(»ur  pocket  so  long  as^on 
like,  until  joa  are  paid  your  debt,  and  you  need  not  let  the  rest 
of  the  world  know  anything  about  it.  Then  the  Legit^lature  inter- 
posed and  faid,  you  shall  do  thia  no  longer ;  ^ec^ecy  is  prejudicial 
to  the  public ;  and  henceforward  if  you  W)i$h  to  tnke  bucb  a 
security,  not  only  rhall  the  transaction  have  a  bona  fide  purpose, 
but  if  you  wish  to  hold  t-uch  a  security  upon  your  debtor's  goodt>, 
you  shall  not  keep  the  bill  of  »ale  concealed,  nor  hhall  you  kf  ep 
the  transaction  clore  between  yourself  and  your  debtor;  you  shall 
register  it ;  at  the  same  time  expose  as  much  of  the  nature  of  the 
subject  as  shall  he  necessarv  to  make  an  asr-urance  and  guarantee 
that  it  is  not  fV>auduleut  or  made  to  delay  creditors :  you  mny 
register  your  security  when  you  plense,  but  it  shall  have  no  force 
until  it  is  registered  ;  and  you  shall  register  it  every  yenr  at  least 
and  show  that  the  debt  >ou  intended  hhould  be  secured  is  still 
B'lhsiMing.  This  is  what  I  take  to  be  the  effect  of  12  Vic.  cap. 
74.  ThfD  the  Legislature  interposed  again,  and  said  yon  rball 
not  have  such  a  length  of  time  within  which  you  may  register  your 
security  as  heretofore;  you  shall  have  no  option  or  discretion  as 
to  when  yon  shall  register;  after  the  first  five  days  from  the  date 
of  the  instrument  you  shall  have  that  time  to  register  in,  and  no 
longer ;  if  you  fail  to  register  within  those  five  days  your  security 
shall  he  void  against  subsequent  purchasers  and  creditors ;  your 
keeping  secret  the  existence  of  your  bill  of  sale,  as  you  might 
previously  do,  will  be  now  effectually  put  a  stop  to,  and  your 
opii«»n  of  registry  beyond  the  five  'lays  curtailed ;  so  that  whilst 
it  is  still  lawful  fur  you  to  take  such  a  aecnrity,  it  is  unlawful  for 
you  to  keep  it  a  seerei  beyond  five  days ;  and  as  you  may  require 
that  time  to  reach  the  registry  office  and  perfect  the  papers,  you 
have  five  days  for  purpose  of  registering. 

8rd.  I  think,  too,  that  the  five  days  was  intended  to  limit  the 
time  within  which  the  holder  might  register,  and  the  remedy 
WAS  intended  to  prevent  the  bargainor  or  mortgagor  from  getting 
further  credit  on  the  strength  and  spparent  ownership  of  goods  in 
bis  posaession,  whilst  an  unregistered  bill  of  tale  might  be  kept 
secretly  over  them  by  some  ci  editor  which  might  hiive  force  Tor 
months.  Under  12  Vic.  cap.  74,  a  debtor  miiht  execute  a  bill  of 
sale  to  his  creditor  to  secure  a  debt  of  £600,  less  or  more,  on 
goods  in  his  possession  to  the  value  of  £500,  his  other  linl  iliiies 
might  be  another  £*'»00,  whilst  all  he  would  be  worth  if  brought 
to  sale  would  be  perhaps  £500;  he  might  purchase  other  goods 
at  three  months'  credit  fn*m  persons  entirely  ignorant  of  the 
existence  of  the  chattel  mortgage  to  the  value  of  £:i50,  more  or 
lesa ;  failing  to  pay  for  these  go<  ds,  he  might  be  sued  and  judg- 
ment recovered,  but  before  execution  the  chattel  mortgage  might 
be  registered,  so  that  there  would  be  nothing  left  for  the  judgment 
creditor  to  aeiie  upon  to  satisfy  his  execution,  but  the  remnant  or 
unKold  portion  of  his  own  gfiod.4.  I  think  this  was  the  mischief 
intended  to  be  avoided  by  the  last  act  of  the  Legislature  on  the 
subject,  that  U  tecreey  beyond  five  days,  and  not  thut  it  was  the 
purpose  to  make  it  more  difficult  to  take  security  by  means  of 
these  instruments.  If  the  security  afifoided  by  them  was  the  mis- 
chief of  the  statute,  a  much  shorter  enactment  and  more  effectual 
words  would  have  been  employed.  The  Legislature  is  omnipotent 
and  would  pmbahly  have  exenrised  its  suprt*maey  over  the  sutiject 
in  the  way  best  calculated  to  meet  its  behests. 

4th.  Were  it  otherwise,  the  creditors  being  at  a  distance  more 
remote  from  the  pUce  where  the  debtors  reside,  or  their  goodn 
are.  would  be  placed  in  a  position  of  less  advantage  (or  registering 
within  five  days  than  those  being  less  remote  would  be  in ;  and 
when  we  read  an  act  of  Parliament,  t  think  it  fair,  if  it  be  pos- 
sible to  do  so,  so  to  construe  its  lanituage  and  its  intentions,  and 
endeavour  to  give  effect  to  it  in  such  a  way  that  it  may  effect  and 
be  made  available  by,  and  equally  advantageous  to,  all  persons 
alike,  so  far  as  their  circum.<4tances  will  pennit. 

6th.  Fixing  the  five  days  within  which  to  register  was  curtailing 
an  advantage  fonnerly  pos>*e8aed  ;  for  as  the  law  stood  under  the 
DOW  repealed  statutes,  the  bill  of  sale  mi|iht  be  kept  in  abeyance 
aod  unregistered,  until  the  debtor  might  find  himself  getting  so 
embaraiacd  in  droiimataiiceBv  when  it  might  be  an  adTanuige  to 


hiuisell  to  keep  tfl  siUte  ]iersiig  or  'ni|  onuLste  ci editor  b^  tell- 
iiig  tie  niortgnpee  to  ic'ieisttr  liis  Mcuiity. 

6th.  The  dfbtor  would  alvsys  kn«  w  if  a  jodfmrnt  was  Hkely 
to  be  recorded  against  bim  *«nd  extcution  is5ued  aisainst  bis  poi  ds, 
and  tbeu  in  order  to  bring  the  judgment  creditor  to  teims,  the  bill 
of  sale  might  be  presented  for  the  first  time  to  his  notice.  In  ibis 
way  the  bill  of  sale  Veyi  secret  might  be  a  snare  on  the  one  band 
to  the  judgment  creditor,  snd  a  ('ositive  advsntage  to  tbe  debtor 
on  tbe  other,  although  at  tbe  time  of  its  execution  it  n  igbt  be  per- 
fectly honest  and  bona  fide  and  otherwise  unexceptionable  in  point 
of  law. 

Lastly.  As  the  matter  now  stands,  I  find  myself  awkwardly 
plartd,  wbitbtvcr  VII}  1  di tide  ibis  c»^e  tl  ire  vill  be  in  nj  |(hI. 

The  case  of  Mrlnnee  v.  Uaight,  was  decide  d  by  me  in  accor<'ance 
with  a  de-cided  cnse  of  one  of  the  Superior  Couits.  The  Court  of 
Common  Tleas  have,  however,  luled  tlai  although  it  was  so  it  was 
wrong  to  do  it.  If  1  now  give  a  judgment  contrsry  to  i^hat  1  did 
in  that  case,  and  as  1  made  up  my  mind  to  do  in  this,  last  le-im, 
it  will  be  coutrnry  to  my  own  convictie»ns.  My  own  two  judgments 
would  be  inconsiste'nt  the  one  with  the  other,  and  the  Court  of 
Queen's  Bench  would  probably  send  me  down  an  onler  t<i  revise 
my  judgment — new  tiialn  being  granted  in  both  by  different 
courts — I  should  have  at  the  next  trial  sittings  a  rule  fiom  esch 
court  giving  directions  diametrically  oppo^ite  to  each  other.  In 
the  one  case  I  should  be  required  to  charge  one  way  upon  the  law, 
and  ill  the  other  case  in  an  i  pposite  manner,  which  would  be  an 
incongruity  that  1  must  avoid  by  adhering  to  my  former  deci»ion. 
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The  Wasbiso  Machihi  Co.  t.  Eablc. 

Disint^raUam  n/ rUff^t  RighU. 

This  was  A  bill  for  injunction;  the  case  being  as  follows: 
Goodyear  was  the  patentee  of  what  is  known  as  Vulcanized  India 
Rubber;  an  invention  of  undoubted  originality,  and  which  had 
bot  u  applie-d  by  him  to  a  vast  numbtr  of  ueeful  purposes.  Among 
these  were  tbe  following: 

1.  Making  **  wringers  '*  for  different  kinds  of  washing  machines, 
now  exvtusively  used  in  hotels,  public  laundiies,  &c  ;  tlie  e.ffice  of 
these  **  wringers**  being  to  press  water,  starch  or  other  liquid  out 
of  clothes,  alter  they  had  beeu  washed. 

2.  Milking  hose,  pipe  and  tube ;  now  extensively  used  for  cnrry- 
ing  water  to  fires,  gardens,  «treeU,  mills,  &c. ;  though  used  for 
many  other  pui  poses,  as  to  convery  sound.  &e. 

l<lot  having  great  capital  of  bis  own,  Mr.  Goodyear,  or  persona 
who  had  bought  his  patent*  had  parcelled  out  the  invention  among 
many  licensees ;  granting  to  one  person  the  right  to  use  it  for  one 
purpose  and  to  another  the  right  to  use  it  for  another.  To  the 
complainants  in  this  case,  the  Washing  Machine  Company,  he  had 
granted  the  exclusive  use  of  it  in  its  applicaiiem  **  to  e»r  in  combi- 
nation with  all  wringing,  washing  and  ^taroLiltg  machines,**  while 
to  a  <30oipany«  called  the  Boston  Be-lting  Company,  he  had  granted 
the  use  of  it  for  making  **  hose,  pipe  and  tube,"  and  ^*  no  further  ;" 
the  hose,  pipe  and  tube  describeni  in  one  part  of  this  deed  of 
licenne  being  described,  in  another,  as  ^*  conduit  hose— pipe  and 
tube." 

That  part  of  tbe  washing  machines  above  referred  to  as 
**  wringers,"  were  in  fact  iron  shafts  covered  with  India  rubber. 
**  The  rubber  **— to  use  the  language  of  one  of  tbe  workmen.  "  is 
constructed  in  rolla  of  a  certain  length,  with  an  opening  through 
the  whole  length  for  the  metalic  shaft,  but  much  smaller  than  the 
shaft,  so  that  the  rubber,  when  tbe  in*n  abaft  has  been  iorced 
through  it,  gripes  and  clings  to  it,  and  turns  mik  it,  instead  of 
turning  upon  it;  thus  wringing  the  clothes  as  thry  are  passed 
between  the  two  rollers  The  siualloess  of  the  aperture  thiough 
the  rubber,  and  the  consequent  fi*rce  and  olo-euess  with  which 
it  clings  to  the  iron,  make  the  shaft  and  the  rubber,  ip  effect,  one 
entire  solid  roll." 

The  Boston  Belting  Company,  whose  right  to  make  and  sell 
••  bose»  pipe  and  tabe,"  wtt  nofc  disputed,  did  not  attempt  to  make 
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■*  wringern."  They  ninde  bose,  pipe  and  tube  nlone.  But  a  firm 
nnmed  Colley  &  Co.,  who  bad  a  pnteut  of  their  own  for  tnakitig 
washing  mttchinen^ought  this  hope,  pipe  or  tube,  and  out  of  u 
they  made  **  wringers  *'  for  their  washing  machiueB,  by  cutting 
the  hose  into  short  pieces,  ruuniog  iron  shafts  through  the  pieces 
and  fiistening  them  fo  the  iron  with  cement.  The  result  was  that 
the  firm  of  Colley  8l  Co.,  made  wringers  nearly  as  good,  out  of 
hose,  EH  the  Washing  Machine  Company  could  out  of  rubber  ex- 
pressly prepared  for  the  purpose;  good  enough  at  any  rate  to 
undersell  the  Washing  Machiue  Company,  who  were  bound  to 
Goodyear  three  cents  a  pound  tor  the  right  of  using  the  Tulcauiied 
rubber  in  matting  ncring-ra^  while  the  Belting  Company  had  the 
privilege  of  making  hoae  for  two. 

The  Washing  Machine  Company  now  filed  this  bill,  Qoodyear 
being  co-complainnnt,  against  certain  agents  or  vendees  of  Col  ley 
&  Co.,  pr«ying  a  preliminary  injunction  against  the  sale  of  any 
washing  machines  of  which  the  wringers  were  made  by  the  use  of 
hose. 

Mr  Jenkt  for  the  complainnDts,  cited  great  numbers  of  Diction- 
aries of  the  CngUsfa  language,  from  Johnhion  down  to  Webster, 
and  Dictionaries  of  Science,  both  Latin,  French,  and  English,  to 
prove  that  each  of  the  words  **ho(>e,'*  **plpe,"  and  **tnhe,'*  meant 
essentially  the  same  thing,  and  but  one  thing ;  st.  a  long  hollow 
body,  generally  and  in  coTimon  parlance,  cylindrical,  and  in 
the  nature  of  a  conduit  for  fluid ;  though  neither  of  these  qualities 
was  of  ihA  essence  of  pipes  or  tubes.  They  might,  he  admitted, 
be  of  any  substiniee,  clay.  Wood,  glass  or  what  not,  but  that  they 
should  be  hollow,  and  not  solid,  was  of  the  essence  of  hose,  pipes 
and  tubes  alike;  and  this  point  be  abundantly  made  out  on  the 
authorities  wliih  he  cited,  with  great  refrcarch  ard  learning 
This  being  hO,  he  admitted  that  as  long  as  the  fMbrics  of  The 
Boaiton  Belting  Company  were  used  for  any  purpose  for  which 
hose,  pipes  or  tubes  could,  in  their  proper  nature,  be  used — that 
is  to  sny,  so  lotig  as  they  were  left  hollow  and  as  conduits,  whether 
for  water,  air,  steam  or  any  other  substance  or  element  capable 
of  traniimission  through  them — neither  Goodyear,  Colley  &  Co  , 
nor  the  Washing  Machine  Company  nor  any  one  else  could  com- 
plain. But  there  was  nn  abuse ;  they  take  tubes,  and  permanently 
fi  ling  them  up  with  an  iron  axis  laiger  than  the  hollow  of  the 
pipe,  and  so  stretching  them,  make  them  solid  bodies.  The  esse 
states  that  in  the  wringers  of  all  wuhhing  mrchines,  **  the  shaft 
and  the  rubber  form,  in  effect,  on  solid  roll.'*  Can  a  man  pur- 
chase one  kind  of  patented  nrticles,  cut  them  up — in  fact  dtttroy 
their  identity  and  nature-^and  then  u^e  the  fiagments  in  a  way 
never  contemplated  in  regard  to  the  whole  things  while  in  a  per 
feet  htate,  and  in  a  way  which  directly  intei feres  with  the  re- 
served rights  of  the  patentee,  or  with  those  to  whom  be  has 
granted  them  ?  In  the  present  case  the  expressioii  is,  **eon</tit( 
hose,  pipe  and  tube,"  which  shews  plainly  that  th^  words  "  hose, 
pipe  and  tube,"  were  used  in  their  strict  sense,  as  pipes  or 
channels  for  the  conveyance  of  fluid. 

Mr.  Onfford  for  the  defendant. — The  use  of  Tulcanlsed  rubber 
for  making  eouduit  hote,  pipes  or  tubing,  was  conveyed  by  the 
strongeat  terms  ;  there  is  no  restriction  on  the  use  of  them ;  and 
theiefore  the  grant  carries  a  right  to  use  them  for  any  purpose  to 
which  they  are  npplicab'e.  The  grant  conteys  the  right  for  con- 
duit. The  word  conduit  is  a  noun,  and  is  defined  by  Llxioogarphers 
to  be  ••  a  conducting  pipe  or  tube."  The  conveyance,  therefore, 
does  Dot  stop  with  granting  a  right  to  eondueting  pipe,  but  after 
do  ng  that,  by  the  well-felected  term  **  conduit,"  it  goes  on  and 
CO  veys  also  the  right  to  Ao«f,  ppe  and  tubing ;  showing  that  the 
intention  was  to  convey  the  right  to  tbat  form  of  rubber  for  all  the 
«s  es  to  which  it  is  applicable.  Tlie  complainants,  to  avoid  this 
result,  are  driten  to  the  necessity  of  distorting  the  language  by  a 
Tiolation  of  common  rules  of  grammar,  and  calling  the  word 
<*  condutt"  an  adjective  which  in  English  is  a  noun,  and  was  never 
atiy  thing  else.  But  the  complainants  contend  that  the  roHera  in 
the  wringTug  machines  are  not  tubes ;  let  us  leok  at  that. 

1st.  The  complainants  substitute  in  their  treatment  of  the  sub- 
ject the  aggregate  thing,  to  wit:  the  roller  in  which  the  tube  is 
uted,  and  then  attk  whether  snch  aggregate  thing  is  a  tube.  A 
waggon  is  not  a  wheel,  but  a  wheel  was  used  in  its  con^Truction, 
and  i*uch  was  a  proper  use  of  the  wheel,  and  it  is  none  the  less  a. 
irbeel  beeanae  it  forms  a  part  of  the  waggon.    Be  with  a  roller  of 


the  wringing  machines.  It  cannot  be  called  a  tube  in  the  aggre* 
gate,  but  uevertheletis  a  tube  was  used  in  the  construction  of  it, 
and  does  not  cease  to  be  a  tul)e  because  it  forms  a  part  of  the 
roller. 

2d.  A  tube  is  cylindrical,  and  that  is  the  form  which  is  required 
in  the  wringing  machines.  It  has  this  form  before  being  u.'ied  in 
that  machine,  and  it  retains  that  form  when  in  and  part  of  it. 

8d.  A  tube  has  a  caliber,  and  a  caliber  is  indispensable  to  put 
the  iron  rod  through  in  its  use  in  the  wringing  maohtoe,  as  much 
as  it  would  be  to  couduct  water. 

4th.  It  is  therefore  plain  that  the  use  of  a  tube  or  pipe  to  put 
the  iron  rod  through  to  make  a  roller,  ia  a  direct  and  proper  use 
of  it,  employing  all  the  functions  of  a  tube,  and  oontiauing  to 
employ  them,  and  without  those  funoiioaB  no  such  use  oonld  be 
made  of  it. 

6th.  The  roller  is  composed  of  the  tube  of  rubber  and  a  rod  of 
iron,  and  neither,  after  their  union,  ceases  to  be  what  it  was  be- 
fore. The  rod  of  iron  in  still  a  rod  of  troa,  and  the  rt<66er  tube  ia 
still  a  rubber  tube,  and  in  the  aggregate  they  are  a  rod  at  tron  through 
a  rnbber  tube.  When  the  man  makes  the  roller,  by  putting  the 
rod  of  iron  through  the  tube,  he  is  aimply  using,  and  in  a  useful 
and  proper  way,  a  rubber  tube,  and  no  other  form  of  rubber  would 
answer  hi9  purpose.  He  is  not  deetroying  the  tube  aud  using  the 
material  of  it  for  some  other  pttrptise ;  on  the  onntrary,  be  is  using 
the  tube  by  filling  it  with  iron,  which  is  aa  legitimate  a  use  aa  if 
he  were  to  fill  it  with  water. 

But  the  oomplainants  say  tbat  in  uaing  the  tube  as  a  part  of  the 
roller,  the  tube  is  more  or  leas  etretehtd.  If  this  be  so,  then  it  ia 
simply  a  etretebed  tube.  The  tube  is  not  destroyed.  If  filled  with 
watrr  it  might  be  stietche«i ;  but  who  would  otiutend  that  for  that 
reason  it  had  ceased  to  be  a  tube  ?  Where  a  party  has  a  license 
to  mnke  and  sell  an  article  of  a  certain  form  and  function,  if  the 
purchaser,  instead  of  using  that  form  and  function,  det'roge  such 
form  and  function,  and  uses  the  material,  to  wit,  the  vulcanised 
rubber,  to  make  a  rubber  article  of  different  form  and  function, 
and  for  which  the  form  of  the  article  purchased  was  not  adapted, 
a  very  d-fferent  question  arises  from  any  question  in  this  case,  and 
one  which,  it  is  submitted,  is  not  necessHry  for  the  court  to  trouble 
itself  with  in  deciding  this  case.  To  illustrate.  If  a  man  pur* 
chase  India  Rubber  boott  of  a  party  having  a  license  only  to  use 
vulcanized  rubber  for  boots,  and  afier  so  purchasing  them,  instead 
of  using  the  function  of  a  boot,  were  to  destroy  that  function  by 
cutting  them  up  in  strips  and  using  them  for  springs,  or  to  make 
shirred  goods  out  of,  the  question  then  would  be,  whether  he  would 
have  a  right  to  deitroy  the  licons>ed  form  and  ftinction  of  the  rubber 
instead  of  using  that  form  and  function,  and  to  make  some  other 
form  of  a  rubber  article  out  of  the  material.  But  in  this  ease 
there  is  no  such  question ;  the  tubular  form  of  the  rubber  is  not 
detiroyed,  but  it  is  used,  and  necessarily  used,  and  continued  in 
use ;  and  such  form  and  function  is  indispensable  for  the  use  to 
which  it  is  appliad. 

The  opinion  of  the  court  which  goes  upon  grounda  not  taken  hj 
either  counsel,  was  given  by 

Grub,  J  — The  right  of  the  Boston  Belting  Company  to  manu- 
faoture  pipes  or  tubes  is  not  diaputed.  They  pay  a  certain  tariff 
per  pound  for  the  right  to  use  the  patented  prfHseaa :  the  material 
thus  maenfactured  1^  them  belongs  to  chem.  and  not  to  Goodyear. 
Any  covenant  between  them  and  him  that  tbay  will  not  manufac- 
ture certain  articUs,  may  be  valid  as  between  the  parties,  but  it 
does  not  run  with  the  rubber,  like  a  covenant  on  land.  Colley  & 
Co.,  when  they  purchased  their  tubes  are  absolute  owners  of  them, 
and  may  convert  them  into  rolls  for  wringers  to  their  washing 
muchines,  or  put  them  to  any  other  use.  They  might  haTe  bought 
belting  or  overshoes,  or  any  other  article  made  by  the  licensees  of 
Goodyear,  and  converted  the  material  to  any  purpose  that  suited 
them.  I  may  purchase  a  tobacco  pipe  made  of  this  material,  but 
I  am  not  bound  to  smoke  with  it,  and  may  oonvert  it  into  an  ink- 
stand. The  agreement  between  the  licensees  that  A  shall  make 
all  the  pipee,  and  B  all  the  inkstands,  gifes  neither  of  them  a  right 
to  the  interferenee  of  a  chancel  or  to  eompet  me  to  smoke  my  pipe, 
or  to  put  ink  alone  In  my  inkstand.  They  cannot  oblige  me  to 
use,  in  suheervienoe  to  their  arrangementa,  that  whioh  haa  beoom« 
my  properly. 
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but,  unyn  the  conipUiuHnts,  altbough  it  in  titie  thut  a  **  tube' 
is  dtffiued  to  be  a  hollo*  cjlindor,  ^et  it  ia  genemllj  uied  to  coo- 
vejr  water,  and  is  called  a  water  pipe  In  addition,  ihe  Duston 
Belting  Co.  pay  a  tariff  of  but  two  cents ;  wh«TeMH,  the  complnln- 
ing  corporation  pay  three  cents,  and  therefore  ought  to  have  a 
monopoly  of  making  rollers. 

The  perfect  answer  to  this  is,  that  the  complainants  have  no 
patent  or  ezclusiire  monopoly  of  making  rullers  of  vulcanised 
rubbor.  Goodyear,  by  virtue  of  bis  patent,  might  have  inanufac- 
tured  it  all  himself,  and  sold  it  for  such  price  an  he  could  get ;  t<ut 
his  patent  gives  him  no  power  to  control  the  use  which  personn 
who  purchitbe  may  make  of  it.  Vulcanized  rubber  m»y  be  applied 
to  a  thousand  purposes,  from  a  tube  to  a  steam  engine,  but  this 
patent  gives  do  power  to  the  patentee  to  parcel  out  his  one 
monopoly  into  a  thousand  monopolies.  He  may  moke  any  cove- 
nant he  pleases  with  his  licentteet*,  and  by  that  means  may  Cii^>pose 
of  bis  special  licenses  to  great  profit,  but  he  cannot  couiprl  the 
publio  to  notice  or  regard  such  agreements,  or  the  rights  conferred 
or  reserved  by  them.  If  his  liceubees  do  not  perform  their  agree- 
ments, his  remedy  ia  by  action  against  them  on  his  covenant;*,  and 
not  by  recourse  to  a  chancellor  to  restrain  third  persons  who  have 
purchased  vulcanized  rubbers  from  his  licensees  from  using  it, 
ivhen  it  is  tbeir's,  for  any  purpose  they  please.    ■ 

Tbe  bill  does  not  complain  that  the  machines  sold  by  defendants 
are  made  out  of  rubber  pu^cba^ed  from  one  who  has  perverted  the 
patented  process,  but  that  tbe  manufaeturer  who  made  them  did 
not  buy  them  from  the  complaining  corporations  on  whom  Good- 
year a>sumes  to  have  tbe  power  of  ci  t>ferring  a  monopoly  to  apply 
bis  rubber  to  that  purpose.  But  the  patent  conferred  no  such 
power  on  him  or  them.  Every  person  who  pays  the  pat«>ntee  for 
a  license  to  use  hU  process  becomes  the  owner  of  tbe  product,  and 
may  sell  to  whom  he  pleases,  or  apply  it  to  any  purpose,  unless 
he  bind  himself  by  covenants  to  restrict  his  right  of  making  and 
▼endiiig^certain  articles  that  may  interfere  with  the  special  bustnesa 
of  some  other  licensees.  The  contrivance  of  the  patentee  to 
destroy  competition  may  be  valid,  but  the  covenant  binds  only 
tbe  parties  to  it.  If  a  stranger  purchase  tbe  product  from  oae 
licensed  to  use  the  process,  he  need  look  no  further,  and  may  use 
use  it  for  his  own  purposes,  without  inquiring  fur  or  r»'garding 
any  private  agreement  of  licensers  not  to  compete  with  one 
another. 

Id  coDcltision,  the  right  of  the  Boston  Belting  Company  to  use 
tbe  process  in  their  manufacture  of  belting,  packing,  hose,  pipe 
and  tubing,  is  admitted.  Consequently  that  company  inny  sell 
tbeir  manufactures  to  whom  they  please,  without  inquiring  the 
purpose  of  the  purchaser,  or  imposing  any  condition  on  him  as  to 
bow  he  shall  use  bis  own  property. 

As  a  corollary  from  these  propositions,  it  follows  that  Colley  & 
Co.  may  convert  any  of  those  articles,  when  purchased  by  them, 
into  rollers  for  their  wringing  machines,  without  infringing  the 
rights  of  tbe  complainants,  whose  arrangements  to  create  a 
monopoly  cannot  affect  the  right  of  Colley  &  Co.  to  do  as  they 
please  with  that  which  is  their  own. 

Injunction  refuse  1,  with  costs. 


i       ■! 
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GENERAL    CORRESPONDENCE. 

Master  and  Servant — MUoohduct  of  Servant, 
To  THE  Editors  or  the  Law  Journal. 

Qentlbmen, — Magistrates  in  new  counties  being  frequently 
at  a  loss  for  advice  upon  qaestioDt  pertaining  to  their  duty, 
may  I  take  the  liberty  of  asking  your  opinion  upon  the  fol- 
lowing case,  which  came  before  us  :— 

A.  sommonseB  B.  to  appear  before  magistrates.  In  evidence 
it  appears  that  A.  was  engaged  by  B.  to  work  for  five  moDtha 
for  a  stipulated  sum.  A.  serves  a  portion  uf  tbe  time,  and 
then,  without  leave,  absents  himself  from  the  employment  of 


B.     Ia  the  contract  violated  ?  and  is  B.  bound  to  pay  A.  for 
the  term  of  time  he  baa  served  ^ 

I  am.  Gentlemen,  ynuri  respectfully,  C. 

Southampton,  23rd  Dec,  1861. 

[Upon  the  facts  stated  by  oar  correspondent,  we  are  of 
opinion  not  only  that  A.  has  no  right  to  recover  against  B, 
for  the  portion  of  time  mentioned,  but  that,  under  sec.  4  of 
Consol.  Stat.  U.  C,  cap.  75,  A  is  liable,  upim  complaint  of 
B.,  to  be  punished  for  leaving  B.'s  service  before  the  expira- 
tion of  his  term  of  engagement. — Eds.  L.  J.] 


He  Copyrighi-^IO  and  11  Victoria,  chapter  28. 

To  THE  Editors  of  the  Law  Journal. 

Dear  Siaa, — I  believe  your  informant  is  in  error.  The 
Provincial  Act  10  &  11  Vic,  cap.  28.  was  not  dixnllowed, 
and  is  rightfully  incorporated  in  cap.  31  of  Con.  Stat,  Can. 
There  can  be  only  two  sources  of  goad  authority  as  to  the  dis- 
allowance of  an  Act — a  Proclamation,  or  a  Meaaage  to  the 
Provincial  Parliament.  In  this  case  there  is  neither.  But 
there  is,  in  tbe  Appendix  to  the  JournaU  of  the  Legislative 
Assembly  for  1849,  letter  N,  a  de^^patrh  from  Lord  Grey  of 
7th  July,  1848,  ab^mt  this  Act,  wherein  his  Lordship  says  he 
*'  hopes  the  Legislature  of  Canada  will  adopt  the  same  prin- 
ciple of  justice  towards  British  authors  as  the  Legislature  of 
New  Brunswick,"  &o.  This  was  done  by  the  13  &  14  Vic, 
cap.  6,  (sanctioned  by  tbe  Queen  in  Council,  3rd  May,  1851) 
under  which  a  doty  is  levied  on  reprints  of  British  works, 
and  the  proceeds  remitted  for  the  authors.  But  the  10  & 
U  Vic,  cap.  28,  remains  in  force  for  those  British  authors 
who  choose  to  avail  themselves  of  it,  by  printing  their  works 
in  Canada,  and  so  getting  the  benefit  of  our  Copyright  law, 
instead  of  the  protection  of  the  duty  on  Foreign  reprints, 
under  13  k  14  Vic,  cap.  6.  This  latter  may  be  generally 
preferred  on  account  of  the  obligation  to  reprint  in  Canada, 
in  order  to  obtain  the  former  ;  bat  it  is  easy  to  conceive  that 
cases  might  arise  where  the  right  given  by  10  &  11  Vic, 
oap.  28,  wuald  be  more  valuable  and  effective. 

I  am,  dear  Sirs,  rery  tra^y  yours, 

G.  W.   WiCKSTEED. 

Quebec,  27th  Dec,  1861. 

[Wa  thank  Mr.  Wicksteed  for  his  communication.  Tie  is 
certainly  at  issue  with  the  gcn^lemnn  who  gave  us  the  infor- 
mation upon  which  our  remarks  in  oar  last  number  were 
based.  We  shall  be  glad  to  hear  from  that  gentleman  in 
reply  to  Mr.  Wicksteed's  commonicatton. — Eds.  L.  J.j 


MONTHLY      REPERTORY. 

L.  C.  &  L.  L.  J.  Feb.  9. 

Life  Assoojatioh  or  Scotland  y.  Siddall. 

Coopsa  V.  Gbbbnb. 

Exprezt  trust — Trustte  de  ton  tort — Revertion^ry  interest — Ijenyth 

of  time — Acquieaeenee. 

A  trustee  d$  eon  tort  is  an  express  trustee,  and  the  lapse  of  mnre 
than  twenty  years  does  not  bar  a  eestm  que  trmt  of  a  fund  whieh 
has  been  misapplied,  of  his  remedy  against  sqch  a  trustee. 
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[Janttary, 


A  eettui  que  Iruti  whose  itiUrest  it»  reTcraionary,  is  not  boand  to 
assert  bis  title  until  it  comes  into  posyession. 

The  mere  knowledge  and  non-interfereoce  of  ft  cestui  que  trutt, 
particuliirly  while  his  interest  Is  rever^ionHrj,  does  not  amount  to 
Biicb  Ncquie:*cetice  in  a  breach  of  trust  as  will  release  the  trustee 
from  liubilitj. 


M.  R.  BucKLBT  V.  HowcLL.  Horch  19. 

Will — Comtruetion — Trutteet^ Power  of  tale  and  exchange — Mine* 
^Sale  of  land  eiLcepUng  the  mineraU  under  it — Improper 

ereretMe  of  power. 

A  testator  by  his  will  devised  to  trustees  certain  manorv,  lands, 
tenement^,  hereditaments  and  premises,  with  the  mines,  and  quar- 
rie.^t,  and  nppurtennnces  thereto  belonging,  upon  trusts  in  »trict 
settlement ;  and  he  empowered  them,  iit  the  request  of  the  person 
or  persons  for  the  time  being  entitled  to  the  actual  po8:<ession  of  the 
rents  and  profits  thereof,  to  sell  or  convey  in  exchange,  all  or  any 
part  or  parts  of*  the  m>inorrt,  lautfs,  tenements,  4iereditam«nts  and 
premi!<ea  thereinbefore  def  i?*ed,  and  the  inheritance  thereof,  and 
hoM  the  lauds  purchased  or  taken  iu  exchange  upon  the  same 
trusts. 

//«r/(/,  that  under  this  power,  the  trustees  oonld  not  sell  the  land 
with  an  exception  or  reservation  of  the  mines  aud  minerals  under 
the  same,  but  that  the  laud  aud  minerals  under  it  must  be  sold 
together 


COMMON  LAW. 


C.  P. 


Bell  v.  Midl\iid  Railway  Co. 


April  23. 


Railway — Private  branch — Ohatruction  to  right — Evidence — Injury 

to  revertion — Damaget, 

The  plaintiff  having  lauds  adjoining  defendants'  railway  under 
a  clause  iu  their  special  aet  acquired  the  use  of  a  siding  whioh  he 
U'ted  as  a  coal  wharf  By  agreement  with  the  plaintiff,  the  de- 
feudiints  u^ed  to  supply  engine  power  for  conveying  plaiutiffV 
coal  to  thtf  wharf.  l>ii<putes  arising,  the  defendants  refused  Xa* 
convey  the  coal  any  longer,  and  also  denied  the  plaintiff's  right  to 
U5fe  the  t>idiiig;  and  with  the  intention  of  preventing  bis  doing 
BO,  obitruoted  th<»  entrance  to  the  sidiug  by  a  line  of  carriages 
coustintly  kept  there,  aud  hy  other  means.  Plaiutiff  did  not  try 
to  exero>se  h.s  right  of  convey  ing  trucks  on  to  the  ^idiug  by  means 
of  engines  of  bis  own,  nor  did  he  put  himself  in  a  condition  to  do 
BO  by  complying  with  certain  reguiaiious  prescribed  by  the  act. 

Ilfl4^  (*ufficieut  evidence  to  go  to  jury  of  an  obstruction  of  the 
plaintiff's  right. 

Part  of  tbe  wharf  was  let  to  tenants  at  a  minimam  rent,  to  be 
increa'ied  by  a  royalty  of  so  much  per  ton  of  coal  sold  beyond  a 
oei  taiu  amouuL 

//"/</,  a  present  interest  in  the  plaintiff  on  which  he  conld 
maintain  an  action. 

Semble  {per  Willbb,  J.)  that  the  obstmotion  was  BuflBciantly  per- 
manent to  give  the  plaiutiff  a  right  of  action  as  reversioner,  and 
that  he  had  a  right  of  action  on  the  grounJ  that  his  tenants  had 
determined  their  lenaueieB  in  oonsequenoe  of  the  wrongful  act  of 
the  defendants. 

Held,  aU;  that  this  was  a  aase  where  the  Jary  might  give 
exemplary  damages* 


C.  P.        FuiiXAitTLB  ▼.  Thi  L.  &  N.  W.  Railway  Co. 

Negligence —Sparke  from  locomotive  engine. 

In  an  setion  against  a  Railway  Company  for  injury  done  to 
plaintiff  s  land  by  sparks  emitted  from  their  locomotive  engine, 
the  eviilence  for  the  defendants  was  to  the  effect  that  the  engine 
was  of  tbe  best  known  construction.  The  plaintiff's  witoe^se^ 
gave  their  opinion  to  the  effect  that  with  the  engine  in  question 
the  risk  of  causing  mischief  by  ypat'ks  was  not  improbable,  an  J 
th  it  the  engine  was  no  constructed  as  to  be  dangerous  without  a 
precaution  of  some  kind. 


The  judge  left  it  to  the  jury  to  decide  whether  they  believed 
either  the  plaintiff's  or  defendants'  witnesses  on  thi;*  point;  and 
also  left  to  them  to  consider  whether  each  set  of  witnesses  might 
not  have  been  mistaken  in  the  degree  of  excellence  or  of  defect 
iropnteil  to  the  engine,  and  if  so,  it  was  evidence  for  them  to 
'lecide  either  for  the  defendants,  that  no  further  precaution  would 
be  with  reason  required,  or  for  the  plaintiff  if  it  were  in  reason 
reqnii«ite. 

Held  to  be  a  proper  direction. 


Lower  Canada  Rcpf^RTS.  Edited  by  M.  LeLiavre.  Pub- 
lisher, An^OHtuB  Cote,  Quebec. — Nob.  3  &  4  «if  v<d.  XT.  are 
received.  It  contains  8<inie  very  imp<irUinr  deot^ions.  Among 
tnene  may  be  mentioned  Grant  v.  The  JSiaa  Inrttranee  Com- 
pany, in  which  the  law  of  insurance  on  property  is  investi- 
gated at  f^reat  ]en;;th.  There  are  eleven  other  cases  in  the 
number,  the  mt^jority  of  which  are  of  interest  only  to  our 
confreres  in  Lower  Canada. 


The  North  British  Usyiew.  New  York  :  Leonard,  Scott 
k  CfK — The  Noveinlier  isaue  of  this  well  known  quarterly  is 
received.  The  oontenta  are,  *'  Pascal  as  a  Christian  Philoso- 
pher;" "What  is  Money?"  "Plato  and  Christianity;" 
"  Spain  ;"  "  Poets  and  Poetry  of  Toung  Ireland  ; "  "Edmund 
Burke;"  "Scottish  Humour;"  "Comets;"  "Mott  oa  Ke- 
presentatiTe  Qovernment.' 


>t 


Thb  Edinburgh  Retiew  (same  publishers)  is  alao  received. 
Contents:  "  Macao  lay 'a  Ilistory  of  England  (5th  vol.);" 
"  Mimtalambert's  Monks  of  the  West;"  "  Lavorgu^  on  the 
Agriculture  of  France;"  " O'Donagh tie's  Memnirs  of  the 
0*BrienR;"  "Cunningham's  Church  History  of  S«M»tland;" 
*  The  Stnry  of  Burnt  Nial;"  "English  Jurisprudence;" 
"Thiers'  Revidution  t»f  the  Hundred  Days;"  "The  Works  of 
Klizaheth  Burrett  Browning ; "  "  Dr.  iiesaey's  Bampton  Lee* 
ture ; "  "  The  Diaunion  of  America." 


Blackwood  for  December  (same  poblishers)  ib  also  receired. 
Contents:  "  Ctatferbaate's  Campagne;"  "Augustna  Welby 
Piigin;"  "Chrimieli»B  of  Carlingfoni;"  "Waasail;"  "A 
W«ird  from  a  New  Dictionary ; "  "  Flunkeyism  ; "  *•  Fletcher 
on  Hamlet  and  Othello;"  "A  Month  with  the  *  Rebels;'" 
"  Some  account  of  both  Bides  of  the  American  War." 


The  Eclectic,  for  January,  1862  (New  York:  W.  IT. 
Bidwell).  is  received.  It  opens  with  two  pUtes — the  one  "  The 
Wife  of  Bunyan  interceding  f«>r  his  release  from  prison  ;"  the 
•»ther  "The  Battle  of  Bunker's  Oill" — both  engraved  by 
Sartain.  and  possessing  the  peculiar  combination  of  softness 


and 
ted 


1  brilliancy  for  which  that  artist's  engrnvin|ir8  are  celebra- 
.  The  contents  are  various,  including  "Life  and  Times  of 
Oavour ;  "  "  The  G«ne<di»g?  of  Creatiim  ; "  "  Kings  and 
Queens  of  Diamonds ;"  "  Aieotingof  the  British  Association ;" 
"Revolutions  of  Eoglish  History;"  "The  Constable  of  the 
Tower ; "  "  Fire-doomed  Cities." 


APPOINTMENTS    TO    OFFICE,    AC. 

NOTARIBS  PUBUa 

JOHN  BRLT«  GORDON,  of  Qodericb,  Eaqolr«.  AitonMy-at^Lair,  to  be  a  Notary 
Public  Id  Uppw  OKDHda— {OaztittiMl  I>i^mber  28,  1861.) 

KOBKRT  SMITH,  cf  Strstford,  BMielro,  Attorof^-at^Lsw,  to  bo  a  Netsiy  PaUle 

\n  Upper  Csbiida.— {Uazetteil  I>«oi>iuber  28, 1861.) 


TO    CORRESPONDENTS. 


**  BAnjFT**— Und»r  *<  Divtslnn  Oonrtn." 
•*&*»— "O.  W.  'Wicx8ffBsit''*U&dMr  *»Q9iomeX 
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DIARY  FOR  FEBRUARY. 


2.  SUNDAT 

3.  Monday 

4.  TodMliQr ....... 

.  •  jpnowy  •♦•  ••«  ••«  ••• 
8.  8fitarday.M.m... 
0.  gONDAT 

10.  Monday  

11.  Tneaday 

13.  Wednesday 

18.  Thnrtday ........ 

IB.  flatorday 

16.  SUNDAY  « 

18.  TuMday 


S2.  flatiirday .., . 
23.  SUNDAY .. 
25.  *faMday .... 


Uh  Smdojf  after  S^phmy. 

HiURT  Te&m  commenoefl. 

Chancery  ExanlaaMop  Term«lj(ironto,  oemmeneea.  Last  day 
for  Notloe  for  Sandvrich  and  Whitby. 

Paper  Hay,  Q.  B. 

Paper  Day,  a  P. 

(UA  Smday  after  j^i^pftaiiy. 

Paper  Day,  Cl.  B. 

Paper  Xky,  C.  P.  Last  day  for  Notice  of  Chancery  Examina- 
tion Term,  Chatham  and  Cobouw. 

Paper  Day,  <][.  B.    Laat  day  for  ■errlca  of  writ  County  Cbnrt 

Paper  Day,  C.  P. 

ViLABT  TxMi  enda. 

fkptuaguimam 

C3banoery  Bzamioatlon  IVrm  Sandwich  and  WhKhy  eotn- 
manoes.    Lait  day  for  Notice  for  London  and  BeUeriUe. 

Declare  for  County  Court. 

Sexagtwima, 

Chancery  Bzamination  Term  Chatham  and  Oobourg  com. 


aasa^ 


IMPORTANT    BUSINESS    NOTICE. 

Berwn»  indebUd  to  the  Proprietort  of  this  Journal  are  requested  to  remem  her  that 
aU  our  patt  due  accounts  have  been  pUused  in  the  hands  of  Messrs.  Patton  A  Ardagh^ 
Mtomeys,  Barritt  for  coUetUon  ;  and  thai  only  a  prompt  remittance  to  them  will 
save  costs. 

n  is  with  ffr*ai  rehuianct  that  the  Proprieimrs  have  adapted  this  course  ;  but  they 
have  been  eompdted  to  do  so  in  order  to  enaUe  them  to  meet  their  current  expenses 
wkieharevery  heavy. 

Novo  that  the  ustfidness  of  the  Jtmmal  is  so  generaUy  admitted,  it  u>ould  notbeun- 
TsasomUde  to  esipect  that  the  Profession  and  Officers  of  the  C&urts  would  accord  it  a 
liberal  mj:^>or(,  instead  qf  allowing  themselves  to  be  sued  for  th^r  subscriptions. 


^t  iipr  teak  Safa  luutJtial 

FEBRUARY.  1863. 

NOTICE. 

7%e  attention  0f  Stibscrib&rs  is  draum  to  the  fact  that  all 
donrous  of  swing  (hho  Dollar  in  t^e  Subscription  Money  of 
ike  current  volume  must  pay  before  the  issue  of  our  March 
number.    The  Subscription  is  only  $4  if  paid  on  or  before  1st 

■ 

March  in  each  year,  but  $5  otherwise.  Subscribers  in  ctrrear 
are  requested  to  settle  without  further  delay.  The  amount 
due  by  eaeh  Subscriber  may  be  ascertained  upon  reference  to 
the  cover  of  his  paper. 


PAYMENT  OP  CROWN  WITNESSES. 


Nothing  more  tends  to  the  healthy  administration  of 
criminal  justice  than  the  hearty  good- will  and  support  of 
the  people. 

Whenever  in  the  course  of  time  a  law  is  found  to  he 
opposed  to  publio  sentiment,  it  either  becomes  a  dead 
)ett<ir  or  is  expressly  repealed  by  the  representatives  of  the 
people  in  Parliament  assembled. 

80,  when  a  law  is  by  experience  found  to  be  defective, 
an  efifort  should  be  made  to  amend  it  so  as  to  m6et  the 
wants  of  the  people. 

CroWn  witnesses  in  Upper  Canada  receive  no  pay  for  loss 
of  time — no  compensation  for  necessary  support  They 
are  dragged  from  their  homes  to  the  assize  town,  at  the 
risk  of  imprisonment,  and  compelled  day  after  day  at  their 
own  expense  to  await  the  pleasure  of  Grown  officers  and 
the  convenience  of  the  Court 


This  is  felt  to  be  a  grievous  wrong.  It  is  universally 
acknowledged  to  be  so.  Grand  Jury  after  Grand  Jury 
present  it  as  such,  and  ydt  nothing  is  done. 

The  question  arises,  why  should  not  something  be 
done  ?  Some  say  that  the  attendance  dn  courts  of  justice 
to  give  evidence  against  criminals  is  a  duty  which  every 
man  owes  to  society.  But  is  not  every  man  in  society  as 
much  interested  in  the  suppression  of  crime  as  those  who 
happen  to  be  eye  witnesses  ?  Why  should  the  circumstance 
that  a  man  is  accidentally  the  witness  of  a  crime  render  it 
necessary  for  him,  whether  he  can  afford  it  or  not,  to  give 
up  much  of  his  time  and  expend  much  of  his  money  with- 
out any  compensation  from  society?  Is  there  any  such 
principle  established  as  this, — that  all  who  are  called  upon 
to  aid  in  the  administration  of  the  laws  for  the  good  of 
Society  shall  do  so  without  comrpensation  from  society? 
Quite  the  contrary.  Are  not  jurors  paid  for  loss  of  time 
and  outlay  ?  Are  not  judges,  crown  counsel,  crown  attor* 
neys,  clerks,  criers,  and  bailiffs,  all  'paid  for  their  services  7 
What  is  the  difference  between  the  duty  which  a  man  owes 
to  society  to  serve  as  a  juror,  and  that  which  he  may 
happen  to  owe  to  serve  as  a  witness  ?  There  is  no  solid 
difference.  The  obligation  of  the  one  is  identical  with  the 
obligation  of  the  other.  And  yet  society  compensates  the 
one  and  does  not  the  other.  The  truth  is  that  whenever 
society  requires  any  special  service  to  be  performed  by  one 
of  its  members,  for  the  good  of  the  whole,  that  service 
should  be  requited.  This  is  the  rule.  We  do  not  say  that 
there  can  be  no  exception^  to  it.  But  we  do  say  that  to 
make  that  exception  in  the  case  of  crown  witnesses  is  mis- 
chievous, unwise,  and  unjustifiable. 

Crime  is  sometimes  the  attendant  of  want.  The  eye  wit- 
nesses are  frequently  those  of  the  hunibler  classes  of  society 
— ^those  who  can  ill-afford  to  lose  a  day  without  its  pay. 
All  experience  proves  this,  and  it  is  especially  true  of 
crown  witnesses  in  this  colony.  Often  and  often  have  we 
known  the  laborer  or  mechanic  constrained  to  leave  his 
family  in*want,  we  might  say  of  its  daily  bread,  in  order 
to  give  evidence  under  recognizance  many  miles  from 
his  home.  And  this  is  not  the  worst  of  it.  He  finds 
himself  in  a  city  or  town  of  strangers.  He  receives  no 
hospitality  from  society  or  any  of  its  members.  He  is 
obliged  to  pay  for  his  bed  and  his  board,  perhaps  in  a  town 
of  small  population,  where  the  assize  day  is  a  long  looked- 
for  harvest  to  hotel  and  boarding-house  keepere.  All  in 
attendance  on  the  court  are  looked  upon  as  fair  game. 
They  come  only  twice  a  year,  and  are  accordingly  plucked 
without  compunction  of  conscience.  The  mechanic  or 
laborer  is  earning  nothing  and  at  daily  outlay,  and  all  for 
the  good  of  society  ! 

True,  if  a  man  is  prepared  to  swear  he  is  a  pauper,  he 
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may  under  the  present  law  of  Upper  Canada  receive  a 
pauper's  allowance.  But  bow  many  men  are  tbere^  sturdy 
and  healthy  in  daily  employment  if  left  at  home,  who  would 
scorn  the  idea  of  branding  themselves  as  paupers  in  any 
town  or  city  ?  The  remedy  is  worse  than  the  disease. 
The  law  as  it  stands  is  well  calculated  to  bring  the  blush  to 
the  cheek  of  many  an  honest  man,  and  is  worse  in  some 
instances  thati  no  law  at  all.  It  encourages  deceit  and 
fraud.  It  either  compels  a  man  to  suffer  the  effects  of 
straitened  means,  or  to  describe  himself  as  a  pauper  when 
he  is  not  one,  and  so  cheat  society  of  that  which  society 
should  willingly  give. 

Then  what  is  the  general  effect  of  such  a  state  of  the  law? 
Men,  instead  of  hastening  to  disclose  what  they  know  of  crime, 
are  deterred  from  so  doing  out  of  regard  to  themselves  and 
&milies.  When  society,  so  far  from  rewarding  them  for 
such  services,  beggars  them,  the  services  are  not  likely  to 
be  performed.  Men,  instead  of  volunteering  for  the  ser- 
vice, are  much  more  likely  under  these  circumstances  to 
keep  their  peace  or  to  hide  themselves  in  holes  and  corners. 
In  this  way  many  scoundrels  escape  justice  unwipt  and 
society  is  with  impunity  outraged. 

What  is  ^the  remedy  ?  We  answer — a  reasonable  com- 
pensation to  crown  witnesses.  The  experiment  is  worth 
trying.    The  demand  is  not  without  precedent. 

We  are  not  of  those  who  make  invidious  comparisons 
between  Upper  and  Lower  Canada  for  the  sake  of  political 
capital,  but  on  the  present  occasion  must  refer  to  the  hiws 
of  Lower  Canada  as  being  much  in  advance  of  ours  as 
jegards  the  subject  here  discussed. 

By  an  ordinance  of  Lower  Canada,  passed  in  1839,  it  is 
enacted  ''  that  in  the  case  of  every  person  subpoened  on 
behalf  of  the  Crown,  or  bound  by  recognizance  to  give 
evidence  in  the  Courts  of  King's  Bench,  Courts  of  Oyer 
and  Terminer  and  Qeneral  Gaol  Delivery,  and  General 
Quarter  Sessions  of  the  Peace,  touching  any  felony  or  mis. 
demeanor,  it  shall  and  may  be  lawful  for  any  of  such  courts, 
or  for  any  judge  or  justice  of  any  such  court,  in  \vhich  any 
such  person  shall  appear  by  virtue  of  any  such  subpoona  or 


shall  respectively  forthwith  pay,  and  the  same  -shall  be 
allowed  and  sustained  in  the  respective  accounts  of  the 
said  sheriff,  any  statute  law  or  usage  to  the  contrary  not- 
withstanding.'' (Ord.  Lower  Canada,  2nd  Vic.  cap.  55.) 

The  laws  of  Lower  Canada,  as  to  the  administration  of 
criminal  justice,  are  said  to  be  the  same  as  the  laws  of 
Upper  Canada.  Why  are  they  not  in  fad  the  same  7  Why 
should  this  provision  exist  in  regard  to  Lower  Canada  and 
not  as  to  Upper  Canada  7  If  it  is  necessary  there  it  is 
necessary  here.  Few  are  aware  of  the  precise  terms  of  the 
Lower  Canada  enactment.  We  have  now  published  it,  and 
hope  that  during  the  ensuing  session  of  the  Legislature 
some  effort  will  be  made  to  extend  its  operation  to  Upper 
Canada,  or  to  pass  a  statute  on  the  subject  equally-  appli- 
cable to  both  sections  of  the  province. 

Some,  perhaps  will  urge  that  such  an  enactment  is  likely 
to  be  abused*  But  is  the  probable  abuse  a  valid  argument 
against  the  reasonable  use.  Let  any  such  enactment  be 
surrounded  by  wholesome  checks.  The  enactment  of 
Lower  Canada  is  not  without  checks.  It  expressly  pro- 
vides that  "  no  such  Court,  Judge,  or  Justice,  shall  make 
any  such  order,  unless  the  Attorney  General,  Solicitor 
General  of  the  said  Province,  or  other  prosecuting  officer 
on  the  piirt  of  the  Crown,  shall  have  certified  upon  the 
account  made  by  such  person  for  his  or  her  trouble  and  loss 
of  time  as  aforesaid  that  the  charges  therein  contained  are 
reasonable,  and  unless  such  person  claiming  the  amount  of 
charges  stated  in  his  or  her  account  in  the  behalf  aforesaid 
shall  make  affidavit  before  such  Court,  Judge,  or  Justice, 
that  the  said  charges  are  true  and  correct,  and  that  unless 
the  same  are  paid  he  or  she  will  sustain  loss.'' 

The  checks  against  abuse  are,  therefore,  two — ^first,  the 
oath  of  the  party  receiving  the  money;  secondly,  the  cer- 
tificate of  the  Crown  prosecutor.  These,  are  also  the  checks 
we  believe  required  in  the  case  of  pauper  Crown  witnesses 
in  Upper  Canada,  and  we  have  not  heard  of  their  being 
ineffectual.  We  have  not  heard  of  those  checks  being 
ineffectual  either  in  Upper  or  Lower  Canada.  But  if 
ineffectual,  surely  others  can  be  devised.     Experience  will 


under  any  such  recognizance,  to  give  evidence  as  aforesaid,   point  out  all  that  is  necessary  for  the  purpose.     If  a  Par- 


te order  the  sheriff  for  its  district  to  pay  out  of  tho  monies 
which  shall  and  may  be  advanced  to  such  sheriff  as  afore- 
said for  the  purpose  out  of  any  unappropriated  money  in 
the  hands  of  the  Beceiver  General  of  the  Province,  by 
warrant  of  the  Governor,  Lieutenant  Governor,  or  person 
administering  the  government  thereof,  to  every  such  person, 
such  sum  of  money  as  the  court  judge  or  justice  thereof 
shall  think  reasonable,  not  exceeding  the  expenses  he  or 
she  was  bona  fide  put  unto,  making  also  a  reasonable  allow- 
ance for  his  and  her  trouble  and  loss  of  time ;  which  sum 
the  sheriff  aforesaid,  upon  the  production  of  the  said  order, 


liamentary  committee  were  appointed  to  make  enquiry  aa 
to  the  working  of  the  Lower  Canada  enactment,  much  use- 
ful information  could  be  obtained  and  much  good  might 
be  done. 

What  we  complain  of  is  the  stolid  inaction  of  the  Pro- 
vincial Government  and  Legislature  in  the  matter.  The 
evil  is  general  and  the  mischief  apparent  to  all  concerned 
in  the  administration  of  criminal  justice  in  this  section  of 
the  Province.  Not  a  Court  passes  but  attention  is  drawn 
to  the  subject,  and  it  is  allowed  to  pass  as  the  idle  wind. 
We  believe  our  Judges  forward  the  presentments  to  the 
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Cli>yernment,  but  there  the  matter  drops,  chilled  and  life- 
less. Now,  this  should  not  be  so*  G-ovemments  are 
designed  for  the  good  of  the  people,  and  should  not  turn 
a  deaf  ear  to  their  respectful  requests. 

One  reason  that  the  subject  has  been  so  long  neglected 
is,  that  there  is  no  unity  of  action  on  the  part  of  those 
who  desire  the  proposed  amendment.  If  Sheri&  require 
a  modification  of  the  laws  regulating  their  offices,  they 
combine,  and  the  end  is  attained.  So  with  Clerks  of  the 
Peace,  Grown  Attorneys,  and  other  public  officers.  Rail- 
way companies  have  not  been  an  exception  to  this  rule  of 
conduct.  Indeed,  of  late  years,  we.  fear  that  our  Legisla- 
ture has  given  too  much  consideration  to  Railway  projects, 
and  too  little  consideration  to  the  social  wants  of  the 
people. 

We  trust  that  on  this  occasion  we  call  attention  to  the 
necessity  for  some  provision  for  the  payment  of  Crown 
witnesses  for  die  last  time.  We  are  on  the  eve  of  a  session 
of  Parliament  That  Parliament  is  a  new  one.  It  con- 
tains many  members  fresh  from  the  body  of  the  people, 
and  emulous  of  distinction.  The  man  who  shall  take  up 
the  subject  of  these  remarks — stick  to  it— ^nd  push  it 
through,  will  earn  for  himself  well-merited  distinction. 

SELECTIONS. 

ON  FRAUDULENT  TRADE  MARKS 

BT  jrOHH  KOBBIS,  180. 

The  Trade  Marks  Bill,  which  passed  the  House  of  Lords  in 
the  last  session  of  parliament^  was  withdrawn  by  the  President 
of  the  Board  of  Irade  when  it  came  into  committee  in  the 
Commons,  with  notice  that  it  wo  aid  bo  re-introduced  "  the 
first  thing  next  session,  and  referred  to  a  select  committee." 

The  otyect  of  this  paper  is  to  indicate  some  of  the  points  to 
which  attention  will  have  to  be  directed  in  dealing  with  any 
bill  to  be  hereafter  introduced  in  lieu  of  that  so  recently 
withdrawn. 

The  late  bill  dealt  with  two  very  distinct  offences— the  first 
relating  to  fraudulent  trade  marks  ;  the  second  to  false 
labelling.  At  first  sight  the  two  may  appear  to  be,  if  not 
identical,  at  all  events  intimately  connected,  bat  upon  clbser 
examination  the  principles  applicable  to  each  will  be  found  to 
be  widely  different. 

Trade  marks  refer  wholly  to  ownership,  or  to  that  property 
which  arises  from  manunictares.  False  labelling  includes 
many  cases  in  which  no  question  of  trade  mark  or  peculiar 


labelling 

to  oases  in  wWh  there  is  a  false  indication  as  to  qmntiiy, 
2ff?^^  or  the  name  of  the  manu&cturer  or  owner. 

Trade  marks  are  not  confined  to  the  name  of  the  manufac- 
turer or  owner,  but  extend,  as  we  shall  presently  see,  to  the 
use  of  signs  and  marks  of  every  conceivable  kind,  as  to  the 
right  to  use  which  there  may  be,  and  often  are,  disputed 
questions. 

There  can  rarely  be  any  dispute  as  to  the  right  to  use  the 
name  of  the  manu&cturer  or  owner,  where  it  is  the  name  of  a 
living  person  actually  engaged  in  the  prodaction  of  the  article ; 


and,  therefore,  in  such  cases,  I  would  put  the  name  under  the 
same  protection  as  the  quantity  and  length,  because  so  fi&r  as 
the  fraudalent  use  of  the  name  is  concerned  (which  will 
include  most  of  the  flagrant  offences  in  this  class  of  cases) 
yoa  thereby  get  rid  of  many  of  the  difficulties  which  arise  as 
to  trade  marks. 

The  distinction  between  cases  of  false  labelling  and  of  trade 
marks  is  most  important :  the  former  is  an  offence  against  the 
public,  and  may,  therefore,  come  under  the  head  of  the 
criminal  law,  while  the  latter  partakes  of  the  nature  of  a  civil 
wrong ;  the  former  can  be  dealt  with  at  once  by  legislation, 
but  before  the  latter  can  be  made  the  groundwork  of  criminal 
proceedings  you  must,  by  registration  or  otherwise,  provide 
for  settling  preliminarily  the  two  essential  questions,  what  is 
a  trade  mark  7  and  who,  in  any  given  case  is  entitled  to  its 
exclusive  use  7 

Whether  it  will  be  wise  to  deal  with  both  these  subjects  of 
false  labelling  and  trade  marks  by  one  Bill  may  be  open  to 
question. 

A  trade  mark  is  a  species  of  private  property,  and  there 
certainly  seems  no  more  reason  why  that  should  be  protected 
by  the  criminal  law  than  copyright,  patents,  or  designs. 

On  the  other  hand,  no  one  doubts  the  propriety  of  checking 
the  false  marking  of  goods  as  to  lengths  or  quantity,  or  as  to 
the  name  of  the  manufacturer  or  owner. 

I  will  now  proceed  to  examine  in  detail  some  of  the 
provisions  of  the  late  bill ;  and  first,  as  to  false  labelling : — 
Section  6  applied  to  cases  where  there  should  be  "  any  false 
indication,  statement  or  description  of  the  quantity,  quality, 
measure,  substance,  or  materiaJ  of  such  chattel  or  article  or 
any  part  thereof,  or  of  the  manner  or  place  in  or  at  which,  or 
of  the  person  by  whom,  such  chattel  or  article  was  made, 
manufactured,  produced,  or  was,  or  is,  dealt  in.'^ 

The  words  "  Quality,"  "substance,"  **  material,"  "  manner 
or  place,"  are  (thus  applied)  all  objectionable.  They  are  not 
required  to  meet  any  admitted  mischief,  while  they  will  give 
rise  to  all  sorts  of  disputed  questions,  like  the  one  now  orten 
raised — ^what  is  paper  T  Can  carpets^  known  as  "  Brussels" 
be  sold  under  that  designation  when  it  is  notorious  they  are 
not  made  at  Brussels  7  What  are  *'  superfine,"  '*  firsts," 
"  seconds,"  and  all  such  terms  applied  to  qnali^  7  Now,  the 
mischief  complained  of  is  not  that  the  public  are  misled  by 
the  use  of  any  such  terms  as  these,  because  as  to  them 
purchasers  can  and  should  exercise  their  own  judgment;  the 
real  cause  of  complaint  is,  that  the  public  are  misled  by 
misrepresentations  as  to  quantity,  length,  and  the  name  of  the 
manufacturer  or  owner,  as  to  whieh  no  skill  or  care  on  the 
part  of  a  parchaser  can  protect  him. 

But  even  in  those  cases  of  false  labelling  to  which  I  have 
said  the  criminal  law  might  be  properly  applied,  there  is  a 
clear  distinction  which  should  always  be  borne  in  mind 
between  the  case  of  the  maker  of  goods  so  falsely  marked  and 
the  vendor — ^the  latter  may  innocently  sell  a  reel  of  cotton 
marked  100  yards  and  containing  only  fifty ;  ^  but  the 
manufacturer  cannot  innocently  make  and  mark  it.  It  is 
impossible  that  the  dealer  can  test  the  lengths  aud  quantities 
of  a  large  mass  of  articles  dealt  in,  such  as  cotton,  ribbons, 
lace,  &c.  Such  articles  are  necessarily  sold  to  the  public  in 
precisely  the  same  state  in  which  they  leave  the  manumcturer's 
hands.  Some  protection,  therefore,  should  be  extended  to  the 
innocent  vendor  of  falsely-labelled  goods.  This  might  be  done 
by  requiring  proof  of  knowUdge  and  inteni  to  defraud,  while  in 
the  case  of  the  maker  (the  source  of  the  mischief)  less  stringent 
provisions  as  to  proof  might  be  required. 

A  marked  distinction  is  made  by  our  law  between  the 
manufacturer  and  the  dealer  in  the  ease  of  gold  and  silver 
vrares  having  forged  or  counterfeited  marks ;  such  marks  are 
weU  ibtoum,  and  if  in  any  case  the  dealer  ought  to  be  held 
responsible  for  what  he  sells,  it  should  be  in  that  case,— yet, 
whue  the  mi^er  is  liable  to  transportation,  the  dealer  escapes 
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with  a  fine,  and  even  that  he  can  get  off  from  by  gyen  up  the 
name  of  the  manufacturer.  (See  7  A;  8  Vic.  ch.  z2,  as.  3.  4.) 
In  order  to  protect  the  innocent  vendee  from  yezatious 
charges  under  any  Act  to  be  passed,  some  proTision  should 
also  be  made  for  a  preliminary  notice  before  commencing 
proceedings,  where  the  selling  or  exposing  for  sale  complained 
of  shall  take  place  at  the  shop  or  warehouse  of  the  alleged 
offender ;  the  same  being  his  usually  known  and  established 
place  of  business.  This  will  not,  of  course,  prevent  immedi- 
ate proceedings  in  the  case  of  those  who  have  no  settled  place 
of  business,  and  who  would  use  any  protection  of  this  kind 
as  a  means  of  escaping  altogether  from  the  operation  of 
the  law ;  while,  on  the  other  hand,  if  some  protection,  such  as 
is  here  suggested,  be  not  thrown  round  the  innocent  vendor, 
traders  wUTbe  liable  to  be  dragged  before  magistrates  by  evil 
disposed  persons,  and  it  need  scarcely  be  observed  that  the 
rignt  to  an  aoquital  is  not  all  the  protection  which  is  required. 
If  a  new  class  of  cases  like  this  is  to  be  made  subject  to  the 
criminal  law,  protection  must  be  taken  against  its  being 
abused,  or  the  Act  will  become  a  nuisance  instead  of  a  benefit. 
Any  protection  of  the  kind  suggested  should  provide  for  vendors 
being  at  liberty^ on  receiving  the  preliminary  notice,  to  give 
up  the  name  of  tne  manufacturer  or  person  from  whom  they 
purchased ;  and  if  the  prosecutor  should  after  this  proceed 
against  the  vendor  it  should  be  at  the  risk  of  costs,  if  not  also 
of  a  penalty  in  case  he  failed.  This  will  protect  innocent 
vendors,  and  at  the  same  time  facilitate  the  reaching  of  the 
real  offenders — the  manufacturers  of  the  falsely  labelled  goods. 

These  remarks  apply  to  false  labelling.  I  now  come  to  the 
trade  marks  portion  of  the  late  Bill. 

By  admitting  that  the  fraudulent  use  of  the  name  of  the 
manufaeturer  ot  owner  may  be  punished  oriminally,  quite 
apart  from  any  question  of  trade  mark,  much  difficulty  which 
would^  otherwise  arise  under  this  head  is  got  rid  of.  The 
objections  to  this  part  of  the  late  Bill  cannot  be  better  stated 
than  in  the  words  of  a  petition  against  the  Bill  from  wholesale 
houses  in  Manchester,  which  alleged  as  follows: — 

"  That  the  said  Bill  definea  a  trade  mark  as  including  *  any 
tutmei  toord,  kUer^  ntark,  deoicc,  fiffuret  »igrh  '^t  s^ampt  labels 
or  oiker  thing  lamJvUy  used  by  any  person  to  denote  any  chaliel ; 
and  makes  the  sale,  or  exposure  for  sale,  '  of  any  chattel  or 
article,  together  with  any  counterfeited  trade  mark,  or  any 
fraudulent  addition  to  or  alteration  of  a  trade  mark,  or  widfi 
any  imitation  of  a  trade  mark  so  resembling  such  trade  mark 
•6  to  be  likely  to  deceive ;  or  with  any  trade  mark,  wheUur 
tfte  same  be  a  genuine  trade  mark  or  not,  which  shall  have  been 
applied  without  lawful  authority  or  excuse,  the  proof  whereqf 
shall  lie  on  the  party  accused^'  a  misdemeanor,  and  renders  the 
guilty  party  liable  to  imprisonment  for  '  two  years,  with  or 
without  h^rd  labour,  or  by  fine  or  both,  as  the  Court  shall 
aw^d.' 

"  That  your  petitioners  deal  in  goods  which  are  so  variously 
marked  that  it  is  utterly  impossible  to  ascertain,  in  most  cases, 
whether  any  trade  mark,  or  alleged  trade  mark,  is  interfered 
with,  or  even  whether  the  mark  is  intended  as  a  trade  mark 
or  not;  and  yet,  at  the  instance  of  interested  or  malicious 
persons,  your  petitioners  might  be  subjected  to  criminal 
pfoceedings,  not  only  before  the  person  claiming  the  trade 
mark  has  publicly  established  his  right  to  use  it^  but,  contrary 
to  Uie  principles  of  Epglish  law,  with  the  proof  of  th^  non- 
infringment  thrown  upon  the  accused. 
..  ''  That,  in  the  opinion  of  your  petitioners,  no  proceedings 
oaght  to  he  taken  under  thie  Bill  until  the  person  claiming  an 
exclusive  right  to  use  any  trade  mark  has  poblicly  established 
attd  notified  that  right ;  and  that  the  persons  against  whom 
eriminal  prooeedings  ought  to  be  directed  are  those  who  are 
guilty  of  the  overt  act  of  fraudulently  counterfeiting  such 
mark,  or  fiilsely  marking  or  labelling  any  article,  and  not  the 
vendors  of  such  articles,  who  may  Mave  purchased  them,  in  the 
ordinary  oourse  of  bui^ess/' 


Even  if  the  criminal  law  should  be  applied  to  trade  marks 
generally,  still  the  whole  principle  on  which  that  part  of  the 
late  bill  was  founded  must  be  reoonsidered  in  order  to  frame 
provisions  which,  while  correcting  t^e  admitted  mischief  aboil 
not  vex  and  harass  trade. 

The  difficulties  of  registration  I  admit  and  have  ahrays  sees. 
From  the  nature  of  the  "  marks/'  tbeoninber  and  oomplexity, 
it  would  be  impossible,  even  with  the  aid  of  photography*  to 
enable  traders  to  be  kept  informed  by  means  of  an  index  of 
the  registered  marks,  which  would  extend  in  namber  to 
thousands;  but  the  difficulties  in  that  direction  would  be 
lessened  by  requiring  a  preliminary  notice  of  the  trade  mark 
claimed  before  making  a  party  liable  to  criminal  proceedings 
for  infringing  it.  The  idea  of  snch  a  preliminary  notice  wa» 
suggested  by  the  present  Attome^-Qeneral,  on  the  occasion  of 
a  deputation  to  the  P^sident  of  the  Board  of  Trade  on  the 
subject  of  the  late  Bill.  Such  preliminary  notice  shoald 
contain  a  reference  to  the  serial  number  in  toe  n^gi0ter»  and 
if  the  right  to  register  be  disputed,  it  would,  of  course,  be  open, 
to  any  party  receiving  the  notice  to  take  steps  to  question  such 
right,  as  is  now  done  in  the  case  of  copyright,  Ac. 

This,  and  perhaps  notlung  hot  this,  vrould  afiK)rd  protection 
against  unfounded  and  malicious  proseeutione  in  tne  oase  of 
trade  marks. 

It  may  be  urged  that  any  preliminary  notice  is  inconsistent 
with  a  criminal  offence.  In  answer  I  may  draw  attention  to 
the  fact  that  in  Prussia,  where  there  is  no  over  sensitiveness 
about  imprisonment,  the  vending  of  a  forged  trade  mark  is  for 
the  first  offence  punishable  hj  fine  only,  and  it  is  only  incase 
of  repetition  that  it  is  made  liable  to  imprisonment.  See  Mr. 
Ky  land's  paper  on  "  Trade  Marks,'' p,  232,  of  the  Transactions 
of  the  Social  Science  Association,  1859. 

In  France  trade  marks  ore,  by  a  reoeni  lauu  protected  by 
registration ;  and  the  exclusive  enjoyment  of  a  mark  thus 
established  is  limited  to  fifteen  years,  but  it  is  renewable. 

What  is  entitled  to  the  protection  of  our  law  as  a  trade  mark 
is  a  delicate  and  difficult  question  in  disputed  cases — so  delicate 
and  difficult  that  the  Court  of  Chancery  rarely  ever  crante  an 
injunction  until  the  legal  right  to  the  trade  mark  nas  been 
established  by  an  action  or  issue  at  law. 

As  the  law  at  present  stands  long  and  exclusive  use  is  an 
essential  condition  to  the  establishment  of  a  trade  mark. 

What  construction  would  be  put  on  the  words,  in  the  late 
Bill,  " lawfully  used"  taken  in  connection  with  the  words 
which  followed  in  the  interpretation  clause,  it  is  impossible  to 
say.  Taken  literally  several  persons  at  the  same  time  may 
lawfully  use  any  given  mark  whilst  none  of  them  is  entitled  to 
the  exclusive  use  of  it. 

It  may  be  said  that  no  one  would  venture  to  take  criminal 
proceedings  in  cases  of  disputed  right. 

I  am  not  so  sure  of  this.  It  is  easy  to  deter  traders  from 
dealing  in  particular  goods  merely  on  the  threat  of  civil  pro- 
ceedings for  an  infringement  of  a  patent.  Still  more  wiU  this 
be  the  case  if  the  alleged  offence  be  made  a  criminal  one, 
against  which  no  indemnity,  as  in  a  patent  case,  can  protect 
them.  A  preliminary  notice  in  such  cases  would  (without 
registration  or  some  other  means  of  settling  disputed  rights) 
operate  as  a  snare  rather  than  a  protection — it  would  le^ise 
the  threat  of  criminal  proceedings  which,  from  the  small 
interest  they  may  have  in  any  particular,  case,  would  deter, 
parties  from  dealing  in  the  goods  in  question,  entirely  apart 
from  the  question  of  right ;  so  that  the  practical  effect  of  the 
notice  of  threatened  proeeeidin^  would,  in  such  cases,  be  to 
put  in  the  power  of  any  particular  manufacturer  to  get  a 
monopoly  to  which  he  may  not  be  legally  entitied.  Wholesale 
houses,  dealing  in  thousands  of  different  kinds  of  goods,  will 
not  run  risks  of  civil,  much  less  of  criminal,  proceedings,  and 
into  the  merits  of  disputed  questions  of  le^^al  tight' they  have 
neither  time  nor  inclination  to  enter. 

It  has  h9W^  said  that  magistrates  will  not  grant  Bummonses 
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against  Muses  of  high  standiiig  unless  previoasly  satisfied  that 
there  is  a  primd  facie  a  good  case.*  To  this  doctrine  I  take 
entire  exception.  Houses,  however  high  their  standing,  wghi 
to  be  exposed  to  the  eqnal  operation  of  the  law,  and  the 
remark,  if  it  has  ao  j  value  at  all,  is  a  strong  argumenl  against 
this  part  of  the  late  Bill ;  whereas  if  proper  protection  were 
inserted  in  the  Bill  against  vexatious  proceedings  it  would 
make  the  law  all  the  more  potent  agidnst  the  real  offenders. 

It  has  been  said,  agaito,  that  any  one  is  exposed  to  be 
charged  with  stealing,  say  a  pocket-'bandkerchiw,  and  it  is 
argued  that  therefore  traders  should  not  complain  of  being 
liable  to  be  charged  even  falsely  with  the  offence  in  question ; 
bat  there  is  no  analogy  between  the  two  oases.  A  pocket 
handkerchief  is  tangible  property  and  easily  identified, 
whereas  a  trade  mark  is  a  claim  rather  than  a  right,  and 
should  itself  be  legally  established  before  it  is  used  for  Uie 
purpose  of  a  criminal  prosecution. 

First  establish  th^  right  to  a  trade  mark,  and  then  the 
suggested  analogy  may  apply,  but  not  before, 

Ilavxng  said  this  much  on  the  subject  of  applying  the 
criminal  law  to  trade  mark  cases  generally,  and  the  difficulties 
whjch  arose  thereon  under  the  late  Bill,  I  now  suggest  whether 
each  cases  ought  not  to  be  left  to  the  civil  courts. 

In  the  discussion  on  Mr.  Rvland's  paper  before  referred  to, 
Mr.  Thomas  Webster,  the  well-known  patent  lawyer,  said  that 
**  the  true  remedy  for  the  frauds  complained  of  was  to  give  a 
copyright  in  trade  marks.  He  advised  mercantile  men  to  unite 
in  obtaittiDg  an  Aoi  for  this  purpose  rather  than  any  criminal 
enactment*"  (See  p^  270  of  the  Social  SoieUoe  Transactioiie, 
1859). 

The  following  is  an  extract  from  an'  opinion  of  Mr.  Alfred 
Wills,  of  the  Midland  Circuit,  on  this  part  of  the  late  Bill:— 

"  After  all,  however,  the  best  corrective  would  be  to  turn 
ibe  clause  creating  the  offence  of  selling,  ^.,  an  article  with  a 
counterfeited  stamp  into  one  giving  a  penal  action^  such  as  is 
given  in  the  case  of  patented  articles  hj  6  &^  Will.  4,  ch.  83, 
8.  77,  beeauae  then  mb  party  charged  is  a  competent  witness 
for  himself,  and  in  a  case  bordering  so  closely  as  this  must 
often  do  either  upon  a  mere  civil  infringement  of  ri^ht  or 
upon  a  mere  accident  even  the  question  of  intention  is  all 
imtportant  I  remember  very  well  a^ce^se  tried  at  Warwick 
under  that  section,  in  wl^h  had  it  been  framed  upon  the 
penftl  basis  of  clause  3  offfiih)ill  in  question;  two  respectable 
men  in  a  good  way  of  business  might  have  had  a  most  narrow 
escape,  if  they  would  not  have  been  convicted ;  but  where 
their  own  evidence  satisfied  the  Court,  and  everyone  who 
heard  them,  that  what  was  compUined  of  had  been  done  most 
innocently.^' 

He  afterwards  wrote  further  thereon  as  follows :— r 

"When  I  mentioned  the  case  tried  at  Warwick,  in  the 
remarks  I  wrote  two  days  ago,  I  forgot  to  mention  one  of  the 
most  instructive  parts  of  the  case,  wnich  was,  that  the  plain- 
tiffs in  that  action  had  employed  a  firm  in  London  to  order 
from  the  defendants  the  goods  stamped  in  the  very  way  which 
ibes  tiiottghl  would  bring  them  witnin  the  Act  of  Pariiament, 
and  having  as  they  thought,  caught  them  in  a  trap,  they  then 
sued  them  for  penalties ;  and  it  turned  out  that  the  defen- 
dants were  actually  ignorant  of  the  -  very  existence  of  the 
Satent  of  which  they  were  charged  with  counterfeiting  the 
esienation.^' 

Ifit  still  be  tiiou[^t  that  the  criminal  law  shall  be  applied 
to  check  and  punish  flagrant  offences,  then  I  suggest  that  the 
first  offence  as  to  trade  marks  might  bo  made  liable  to  a  penal 
action,  and  a  repetition  of  it  the  subject  of  criminal  punish- 
ment. This  would  assimilate  our  law  to  that  of  Prussia.  In 
the  penal  action  any  disputed  question  of  right  could  be  tried 
and  aetUed  before  any  question  of  criminal  liability  could  be 
xiuaed. 

In  conoloflion  I  would  euggest— 


Ist.  That  false  labelling  as  to  quantity,  leng^,  or  nftme  of 
manufacturer  or  owner  be  punished  criminally  ih  the  case  of 
the  maker,  and  that  the  vender  be  also  criminally  responsible 
if  he  sells  or  exposes  foi?  sale,  knowing  of  the  false  labelling  and 
with  intent  to  defraud, 

2nd.  That  the  fraudulent  use  of  trade  marks,  not  coming 
under  what  I  have  defined  as  false,  labelling,  shall  be  made 
liable  to  a  penal  action,  and  that  if  it  be  made  subject  to  the 
criminal  law  at  all,  then  that  for  the  first  offence  it  be  made 
liable  to  a  penal  action,  and  for  any  repetition  thereof,  after 
judgment  snail  be  recorded  against  the  defendant  in  the  penal 
action,  it  shall  be  subject  to  criminal  punishment. 

3rd.  That  proper  provisions^  be  made  for  oonvantions  with 
foreign  countries  upon  this  subject. 


D  I  V  I  S  I  6  N    COURTS. 


TO  COKaBSPONDIBNIS. 

JU  CbmmunioacUoni  on  the  nMeet  of  DMrion  Qwrit,  or  having  any  rdaHon  Hi ' 
JHtriiim  Gbu?rU,  ore  infuiwreio  0^  MdrtmBl  to  ^  Tkt  Setttart  of  iM  Lent  Joumalj 
Baarrit  Pad  Office. 

MolhsrOmmmnitiMomtcna*ldUiart6io^* 
Toronto.** 

TKS  IiAW  AND  FBAOTICE  OF  THSJ  UFPBB 
CAlTADiL  DIVISION  COUBTH. 

(Continued  ftvm' page  14.) 

OhapI'br   IY. 

Of  the  Officers, 

THE  COUNTY  CROWN  ATTORNEY. 

The  Cotinty  Attorney  (or  local  Crown  Attorney)  in  each 
judicial  district  isr  appointed  by  the  Govemor,  and  holds 
office  at  the  pleasure  of  the  Crown  (U.  C.  Consol.  Stat; 
cap.  37),  his  fiscal  dntiea  as  receiver  of  fee-fund  monief^ 
being  imposed  upon  him  by  chapter  20  of  the  Consolidated 
Statutes  of  U.  C.,  and  the  7th  sub-section  of  section  1  of 
<Hhe  Local  Crown  Attornies'  Act''  requiring  him  to  per- 
form all  such  duties  and  services  as  the  Governor  ly  regu*- 
lation  in  council  may  prescribe  ''  for  carrying,  out  the  pro^ 
visions  of  any  act  imposing  duties  upon  County  Attorneys.'' 

He  is  in  some  sort  an  officer  of  the  Division  Court^ 
being  receiver  of  the  fee  fund  monies  collected  by  the 
several  clerks,  receiving  and  examining  their  periodical 
returns,  and '  defraying  the  disburBemente  required  on 
account  of  the  Courts;  of  which  receipts  arid  disburse- 
ments he  is  required  to  render  half  yearly  accounts  to  the 
Minister  of  Finance  (U.  C.  Consol.  Stats,  cap.  20,  secis.  1, 
2,  3,  4) ;  and  in  case  of  the  resignation  or  removal  of  a 
clerk,  and  neglect  to  pay  over  monies  remsdriing  in  his 
hands,  in  addition  to  any  other  proceedings,  the  County 
Attorney  is  authorised  in  "his  proper  name,  or  By  his' name 
and  description  of  office,  to  sue  for  and  recover  the  same 
from  such  clerk  and  his  sureties,  with  costs  of  suit,  in  any 
court  of  record  having  competent  jurisdiction  (XJ.  C.  Con. 
Stat  cap.  20,  sec.  7) ;  and  so  in  the  case  of  the  death  of 
any  clerk  while  in  office,  he  may  in  like  manner  proceed 
against  the  personal  representatives  of  the  deceased  ole^ 
(U.  C.  Consol.  Stat  cap.  20,  sec.  10). 
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Ife  may  be  briefly  obeerved  in  respeot  to  aoGonntB  reqaired 
to  be  rendered  by  clerks,  that  if  not  duly  delivered  to  him 
after  the  nsnal  quarter  days,  or,  as  allowed  by  order  in 
Conncil,  within  the  ten  days  thereafter,  and  the  monies 
collected  paid  oyer,  the  County  Attorney  should  promptly 
report  the  default  to  the  Judge,  as  well  as  to  the  Minister 
of  Finance,  and,  if  occurring  at  the  period  when  the  half 
yearly  accounts  are  to  be  made  by  him  iJJ.  C.  Consol.  Stats. 
cap.  20,  sec.  8),  he  is  not  to  delay  rendering  them  because  all 
the  returns  have  not  been  delivered,  for  the  act  is  impera- 
tive that  the  aceounts  shall  be  rendered  to  the  Minister  of 
Finance  at  the  times  stated,  and  the  monies,  if  a  surplus, 
paid  over  within  ten  days  to  the  Receiver  General. 

The  fee  fund  monies  coming  into  his  hands  '<  shall  by 
the  County  Attorney  be  applied  to  defray  the  disbunement* 
required  on  account  of  the  County  and  Division  Courts,'' 
&c.,  as  well  as  the  Judge's  salary  and  allowanoe  (U.  C 
Consol.  Stats,  cap.  20,  sees.  8  &  5>  What  would  fall  under 
the  head  of  **  disbursements  required,"  &c.,  it  is  not  easy 
to  determine,  nor  does  it  appear  that  any  general  order  in 
Council  has  been  passed  to  defina  The  words  no  doubt 
are  sufficiently  large  to  embrace  all  the  current  expenses  of 
the  Courts,  but  the  County  Attorney  would  probably  not 
feel  justified  in  acting  on  the  large  construction  suggested, 
without  an  order  in  Council  or  special  directions  from  the 
Crown  Law  Department. 

THE  CL^RK  AND  BAILIFF. 

The  chief  operative  part  of  the  Division  Court  system  is 
carried  on  by  the  Clerks  and  Baillfis,  and  on  their  fitness, 
fidelity  and  activity,  the  advantage  to  the  public  from  these 
courts  must  in  a  large  measure  depend.  To  this  end  no 
doubt  it  is  made  the  duty  of  the  Judge  to  appoint  officers, 
that  he  in  the  exercise  of  his  duty  may  by  previous  scrutiny 
ascertain  their  qualifications. 

Sec.  31  of  the  Act  provides  that  for  every  Division  Court 
in  a  Judicial  District  there  shall  be  a  Clerk  and  one  or  more 
Bailiffii,  and  the  right  of  appointing  to  the  office  of  Clerk 
or  Bailiff  is  vested  in  the  senior  or  the  acting  Judge  of  the 
County  Court  of  the  particular  county  in  which  the  courts 
are  respectively  situated  (sec.  23).  No  qualification  for 
the  office  of  Clerk  or  Bailidf  is  prescribed  by  the  act,  so 
that  the  choice  is  discretionary,  subject  only  to  the  fol- 
lowing restrictions,  viz.,  the  Clerk  or  Bailiff  must  be  a 
British  subject  (sec.  21);  and  no  County  Court  clerk, 
practising  barrister,  or  solicitor,  shall  be  appointed  Clerk 
(sec.  22). 

But  the  Judge's  right  of  appointment  is  subject  to  com- 
mon law  qualificadons,  that  is,  to  the  appointment  of  such 
persons  as  are  qualified  by  common  law ;  and  no  doubt  also 
it  would  be  subject  to  the  law  relating  to  the  sale  of  offices, 


and  forfeited  by  persons  infringing  its  provisions. — (Mos- 
ley's  Courts,  12-52.) 

As  a  general  rule,  all  persons  of  a  sound  mind  are  by 
common  law  capable  of  holding  office ;  the  only  disqualifi- 
cation which  need  be  referred  to  being  want  of  skill  and 
ability,  and  the  holding  of  some  other  office  incompatible 
therewith.  Want  of  skill  is  either  implied  by  law  as  in  the 
case  of  women  and  infants,  or  is  apparent  in  fact. — (/?.  v. 
Stubbs,  2  Term  Rep.  406.)*  Persons  under  the  age  of  21 
years  are  presumed  by  law  incapable  of  the  skill  necessary 
to  the  proper  discharge  of  the  duties  of  an  office.  Whether 
such  presumption  be  arbitrary  and  conclusive  need  not  be 
considered,  for  Clerks  and  Bailifib  are  required  to  give 
security  by  executing  a  covenant,  as  well  as  a  bond  for  the 
due  performance  of  these  duties,  before  they  ean  enter 
thereupon  (sees.  24,  25,  26,  27) ;  which  instruments  mi- 
nors have  no  capacity  to  execute,  and  so  they  are  dearly 
disqualified  from  holding  such  office. 

Skill  and  ability  in  fact  is  a  matter  for  the  determination 
of  the  Judge,  with  reference  to  the  nature  of  the  particular 
office.  The  Clerk  ought  to  be  a  person  of  good  education, 
having  a  fidr  acquaintance  with  book-keeping  and  the  mode 
of  transacting  business  in  the  country.  The  Bailiff  should 
be  able  to  read  and  write  correctly,  and  have  some  know- 
ledge of  accounts,  besides  possessing  the  necessary  bodily 
ability ;  and  it  need  scarcely  be  added  that  probity  should 
in  every  case  be  considered  amongst  the  elements  of  fitness 
for  office.  In  our  mixed  population,  the  knowledge  of 
another  language  may  be  desirable,  as  there  are  many  set- 
tlements of  Gselio,  French,  or  German  speaking  people, 
who  know  only  their  mother  to^H^e,  and  to  them  at  least 
it  would  be  a  greater  advantage  to  be  able  to  transact  busi- 
ness directly  with  the  officers  of  a  court  without  an  inter- 
preter. All  these  are  considerations  for  the  Judge  in  the 
exercise  of  the  important  discretionary  power  of  selecting 
Clerks  and  Bailifis. 


COBBXSPONDXNOS. 


Ih  the  Editors  of  the  Law  Journal, 
Ih  thb  10th  DiviaiOH  CovaT  or  m  Umitid  Coumtiss  ov  Yomx 

AMD   PlSL. 

This  was  an  action  broaght  by  a  Mr.  Wilkson,  against 
William  Elliott  and  John  Howell,  sureties  for  the  late  John 
Cool,  bailiff  of  said  division.  The  grounds  of  the  action  were 
as  follows :  —  On  the  13th  of  November,  1858,  an  execu- 
tion was  issoed  on  behalf  of  said  plaintiff,  and  placed  in  the 
hands  of  said  bailiff  for  collection,  and  no  return  was  made 

•  In  rofpoet  to  wonun  It  li  nid  that  the  ImpUaktlon  of  law  m  to  the  vant  of 
dne  Bkin  to  ezerdae  a  mlniiteiial  offleo  Is  not  arbltxniy,  to  m  to  nttorly  teeaps* 
eitfttB  them,  hat  the  Oonrt  will  Judge  In  ite  dbcretion  whether  an  offlce  he  of  eiieh 
a  natnre  ae  a  woman  can  perfcrm  {R,  ▼.  SMbt^  3  T.  R.  406);  hot  it  ie  not  at  aB 
prohahle  that  anj  woman  In  Upper  Canada  wonld  be  foand  enllldentty  **  ttnm§ 
iit<iidal"totake  the  opinion  of  a  Jadge  a«  to  her  akm  and  aUUty  ter  a  Dlfirioa 
Oonrt  ofllcer. 
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till  November,  1869,  and  retarned  no  goods.  0«  the  Ist  of 
December,  1858,  Oool  put  in  fresh  sareties. 

The  defenee  to  the  action  was,  that  the  above  defendutts 
were  not  responsible,  on  the  ground  that  their  liability  ceased 
before  the  time  allowed  for  the  return  of  the  execution  expired. 
^  For  the  plaintiff  it  wae  urged  that  the  defendants  were 
liable,  on  the  ground,  that  when  the  execution  was  put  into 
his  hands  they  were  his  sureties,  and  upon  their  responsibility 
he,  the  bailiff,  was  trusted  with  the  execution. 

Your  opinion,  in  the  next  Lato  Journal^  is  asked,  as  to  which 
of  the  sureties  are  responsible  for  the  misconduct  of  the  late 
bailiff. 

Yours,  &c,,  ftc, 

A  SUBSCRIBEK. 


[We  assume  from  what  is  said,  that  the  action  was  against 
the  bailiff's  snretiesi,  under  the  148th  section  of  the  act  which 
provides,  that  **  if  any  bailiff  neglects  to  return  aoy  execution 
within  three  days  after  the  return  day  thereof,''  an  action 
may  be  maintained  against  tha  bailiff  and  his  sureties.  The 
right  of  action  in  the  above  cause  would  be  complete,  say  on  the 
16th  of  December,  (supposing  it  to  be  the  third  day  after  the  re- 
turn day  of  the  execution)  and  his  sureties  then,  were  not  the 
defendants.  Gould  the  bailiff  be  sued  on  the  Ist  of  December  7 
Certainl;^  not— he  was  not  then  in  default,  and  had  till  the  13th 
(the  expiration  of  the  writ,  we  assume,)  to  execute  it  and 
could  have  done  so  in  fact. 

We  have  no  doubt  that  the  defence  urged  will  be  held  good, 
and  that  it  is  good  in  law.  The  defendants,  in  our  judgment, 
are  dearly  not  liable.— Eds.  t.  J.] 


U.    C.    REPORTS. 


QUBSN'S  BENCH. 


iSqwriei  bg  enxsroPHEB  BoBzifsov,  Bbq.,  BamigteMO-LeM, 


Rnvxs  V.  Thi  CoBPonATiox  of  th«  Citt  o?  Toaoxro. 

In  fba  oityof  ToroBto  «Im  oorporatlon  teke  npon  thawdrw  tk«  oonsfeniBtlai  of 
dmins  ntqvlnd  to  toadfinn  tbtb  houaei  lato  the  auin  m^irwt.  Tb^  plaintiff 
SBTa  notice  in  the  asiml  way  to  tlie  committee  of  the  ooancil  forming  the  board 
of  works,  that  he  wished  a  drain  made,  and  {tald  the  sum  demanded.  The  drain 
was  oooatraeted  under  the  taperlBteodaiioe  of  the  eit  j  eagiiiaar,  by  the  eon* 
tnotocm  witli  the  efttj,  b«it  lo  unskiifally  made  that  it  would  not  carry  off  the 
the  water,  and  tn  timae  of  flood  the  water  and  (Uth  from  the  igain  seww  flowed 
h»ek  thitnwh  the  drain  Into  the  plaintiff'a  cellar,  putting  him  to  much  Ineon- 
▼enienoe,  which  he  had  endured  flbr  aeTeral  months  without  baing  able  toobtala 


EUUL  that  an  action  would  Ue  against  the  oozporation,  and  that  $325  damagaa 

was  not  exceaaiire. 
AfW  also,  tlMt  a  by-law  to  avtheriae  tie  iMklng  of  the  drain  wm  watommrj. 

(V:  T^  35  TI&,  186L) 

The  plaintifF  complained  in  his  declaration,  that  his  premises 
were  flooded  by  means  of  a  drain  being  unskilfully  and  improperly 
made  by  the  defendants,  and  their  officers,  and  servants,  to  lead 
the  water  from  his  dwelling  house  to  the  main  sewer  on  Queen 
Street,  stating  various  injuries  arising  from  the  alleged  overflowing. 

The  complaint  was,  that  the  drain  from  the  cellar  was  laid  too 
low,  so  that  the  water  from  the  sewer  frequently  flowed  back  by 
private  drain  into  the  plaintiff's  cellar. 

There  were  three  counts.  In  the  first,  the  plaintiff  complained 
that  the  defendants  wrongfully  and  improperly  caused  a  drain  to 
be  dug  and  made  from  their  main  sewer  upon  Queen  street  into 
the  plaintiff's  cellar,  which  cellar  was  deeper  than  the  sewer, 
whereby  the  foul  water  in  the  sewer  flowed  and  was  fbrced  back 
tlirongfa  the  drain  into  the  plaintiff's  cellar. 

The  second,  charged  in  substance,  that  the  plaintiff  and  other 
proprietors  were  allowed  to  have  dridns  from  their  cellars  to 
the  main  sewer,  paying  for  the  making  of  such  drains,  which  were 
to  be  constructed  under  the  direction  of  persons  employed  for  that 
purpose  by  the  defendants :  that  the  plaintiff  did  pay  for  a  drain 
fi-om  his  cellary  which  the  defendants  procured  to  be  made,  bnt 
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which  was  so  improperly  made  that  the  water  ran  through  it  firom 
the  public  sewer  into  the  plaintiff's  cellar. 

In  a  third  the  case  was  stated  in  a  manner  somewhat  different 
bnt  the  same  in  substance  and  effect. 

The  defendants  pleaded  not  guilty,  and  to  the  second  and  third 
counts  they  pleaded  that  the  plaintiff  did  not  pay  for  making  his 
drain,  as  stated  in  those  counts. 

At  the  trial,  at  Toronto,  before  JRobiruony  C.  J.,  it  did  not 
appear  that  the  corporation  had  passed  any  by-law  for  the 
regulation  of  the  manner  in  which  private  drains  might  be 
constructed  for  draining  the  houses  and  premises  of  proprietors, 
by  drains  opening  into  the  main  sewers;  but  there  was,  it 
appeared,  a  committee  of  the  city  council,  forming  a  board  of 
works,  through  which  matters  of  that  kind  were  managed,  and  it 
was  proved  that  a  system  of  proceeding  had  been  established, 
which  was  generally  understood  and  conformed  to.  When  any 
party  desired  to  have  his  premises  drained  by  a  (titch  entering  the 
main  sewer,  be  applied  to  tiie  board  of  works,  and  made  his  wish 
known,  stating  such  particulars  as  would  enable  the  proper  officer 
to  compute  the  cost  of  the  drwa.  The  proprietor  then  paid  the 
amount  required,  of  which  a  memorandum  was  given  to  him,  and 
the  corporation  had  the  drain  made  under  the  inspection  of  the 
city  engineer,  by  contractors  who  had  undertaken  to  pecfbrm  all 
such  works  for  the  corporation. 

The  plaintiff  in  this  case  made  his  a]^lication,  and  was  referred 
to  the  secretary  of  the  board  of  work&  B;e  was  told  that  $19.59 
was  the  sum  he  must  pay,  and  on  the  26th  of  March,  1860,  he 
paid  it  to  the  city  chamberlain,  and  obtained  his  receipt  The 
defendants  then  took  their  own  conrsf  for  making  the  drain, 
through  their  engineer,  superintendent  and  contractors.  The 
plaintiff^s  house,  which  he  was  building,  and  was  desirous  of 
having  drained,  was  on  Queen-street.  The  cellar,  which  he  was 
excavating,  was  open  to  examination  and  inspection  throughout* 

A  person  employed  by  the  city  went  to  it,  and  placed  a  pipe  in 
the  wall  of  the  cellar,  which  was  to  form  the  commencement  of 
the  drain,  and  then  the  city  contractor  went  to  work,  and  made  a 
drain  into  the  main  sewer.  The  plaintiff  found,  when  all  was 
done,  that  the  pipe  was  not  onjj  too  hij^  to  take  off  the  water 
from  the  cellar,  but  that  the  fall  from  the  cellar  wall  to  the 
surface  of  the  water  in  the  main  sewer,  which  is  a  distance  of 
forty-four  feet,  was  so  small— K>nly  an  inch,  or  at  most  an  inch 
and  a  half  in  the  whole  distance — that  the  drain  did  not  carry  off 
the  water,  and  whenever,  during  heavy  rains,  the  water  rose  in 
the  main  sewer,  a  great  quantity  of  water  and  liquid  filth  fh)m 
the  sewer  flowed  out  of  the  sewer  by  the  private  drain  into  the 
plaintiff's  cellar,  causing  an  intolerable  nuisance  and'  inconveni- 
ence, and  interrupting  his  business  of  baker,  to  his  great  damage. 

He  represented  this  to  the  chairman  of  the  board  of  works,  to 
the  city  inspector,  and  to  the  engineer,  complaining  throughout 
the  summer  of  the  damage  he  was  suffering.  In  November,  1860, 
after  the  premises  had  been  inspected  and  examined,  he  petitioned 
formally  for  redress  to  the  common  council,  and  the  petition  was 
referred  to  the  board  of  works  who  reported  that  the  drain  should 
be  cut  off  and  made  good  at  the  expense  of  the  corporation,  and 
that  Mr.  Reeves  should  be  paid  back  the  money  received  from  him 
for  making  the  insufficient  drain.  The  city  council,  however, 
though  they  had  the  drain  cut  off,  declined  to  refund  the  $19.69, 
and  the  plaintiff  in  consequence  brought  this  action. 

It  was  proved  that  the  ordinary  rule  was  to  allow  an  inch  fall, 
or  more,  in  every  twelve  feet  in  such  drains,  according  to  which 
rule  there  should  have  been  a  fall  of  five  inches  instead  of  one, 
made  in  the  plaintiff's  drain. 

The  jury  found  a  general  verdict  for  the  plaintiff,  and  $325 
damages. 

Cameron,  Q.C,  obtained  a  rule  friri  ftff  a  new^  trial  on  the  law 
and  evidence,  and  for  excessive  damages.  He  cited  Conso!.  Stats. 
0.  0.,  ch.  64,  sec.  297,  sub-sec.  18 ;  May&r  |yj.,  of  Lyme  JReffu  v. 
Smley,  2  Cl.  &  F.  8»1 ;  Grant  on  Corporations,  288,  284,  noU  /. 

Robert  A.  ffarriton  shewed  cause  and  cited  Jfiarreil  v.  J%$ 
Mayor  and  Town  Council  of  l^ndon,  12  U.  0.  Q.  B.  848  ;  Brown  r. 
The  Munidpal  Cotmdl  ofSamia,  11 U.  C.  Q.  6. 87 ;  Ahton  v.  Grant, 
8  E.  ft  B.  128 ;  McDonald y,  Cameron,  4  U.  0.  Q.  B.  1 ;  Soberteonr, 
Meyere,  7  V,  C.  C.  P.  428 ;  Mayne  on  Damages,  847. 

BoBiRsoii,  C.  J.>  delivered  the  judgment  of  the  court 
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The  oorporatioo  woald  hiiTe  done  better  to  hare  paid  tbe  small 
sum  which  had  been  charged  to  the  plaintitf,  and  received  from 
him  for  making  a  drain,  which  was  mnch  worse  than  useless,  and 
I  have  no  doubt  the  jury  thought  that  their  conduct  in  the  matter 
had  been  unreasonable.  In  declining  to  return  the  money  they 
acted  on  the  advice  of  their  engineer,  who  it  seems  to  us,  took  too 
rigid  a  view  of  the  matter. 

The  corporation  acts  judiciously,  we  think,  in  insisting  on  having 
these  drains  made  under  the  direction  of  their  officers,  and  by  their 
own  workmen  and  contractors,  instead  of  tbe  private  proprietors, 
for  it  would  not  do  to  allow  all  persons  to  break  into  the  main 
sewer,  and  make  drains  at  their  discretion.  Benides  the  incon- 
venience, the  health  of  the  community  would  suffer  from  such  a 
course,  for  the  nuisance  occasioned  by  defective  drainage  may 
often  give  rise  to  a  wide  spread  evil,  injuring  many  more  than  the 
persons  on  whose  premises  the  cause  of  the  nuisnnce  exists.  It 
seems  a  necessary  policy  therefore  in  the  corporation  to  keep  the 
matter  in  their  own  bands,  for  the  welfare  of  the  community,  and 
no  doubt  that  is  their  only  reason.  But  then,  as  they  do  for  good 
reasons  prevent  proprietors  from  making  the  drains  they  require, 
and  oblige  them  to  have  it  done  by  the  city  engineer  and 
contractors,  it  is  manifestly  just  and  necessary  that  the  corporation 
should  see  that  the  thing  is  done  as  it  ought  to  be. 

No  person  can  consider  the  evidence  in  this  case,  we  think, 
without  being  satisfied  that  there  was  in  this  instance  an  entire 
want  of  that  attention  to  the  purpose  which  the  drain  was  to 
Answer,  and  to  its  perfect  construction,  which  was  necessary  to 
the  due  performance  of  the  work.  In  fact  no  one  seemed  to 
concern  himself  about  it  while  it  was  l^ing  on,  for  the  purpose  of 
ascertaining  whether  it  was  being  rightly  made.  All  was  left  to 
the  labourers,  who  declared  they  knew  nothing  themselves  about  the 
comparison  of  level  between  the  sewer  and  the  cellar,  and  had  no 
instructions  or  information  given  io  them  about  it  It  was 
proved  that  there  was  a  collection  of  sediment  in  the  main  sewer 
ten  inches  deep,  and  the  water  which  flowed  over  that  in  times  of 
flood  from  rains  or  melted  snow,  would  so  raise  the  level  of  the 
top  of  the  water  in  the  sewer  that  the  water  and  stuff  in  it  must 
be,  as  they  were,  thrown  back  into  the  cellar.  The  evil  was  in 
this  case  by  no  means  trifling  or  imaginary,  but  was  very  serious. 

An  attempt  was  made  to  prove  that  the  plaintiff  brought  the 
mischief  on  himself  by  digging  his  cellar  too  low.  especially  in  the 
back  part  of  it  and  it  was  insisted  that  he  should  have  taken  care 
that  he  did  not  make  the  cellar  so  deep  that  the  pipe  which  had 
been  placed  in  the  wall  would  be  above  the  bottom  of  the  cellar, 
and  so  would  not  carry  off  the  water.  But  we  cannot  say  that  the 
jury  did  wrong  in  not  holding  the  plaintiff  responsible  for  the  evils 
he  complained  of.  The  engineer,  or  some  one  employed  by  him, 
should  have  seen  that  the  drain  was  not  being  blindly  carried 
forward.  All  was  open  to  inspection.  If  the  back  part  of  the 
cellar  was  a  few  inches  lower  than  the  front,  and  too  low  for  the 
pitch  of  the  sewer,  the  consequence  of  that  would  be  that  the 
water  coming  from  the  surface  or  from  springs  into  that  part  of 
the  cellar  would  not  find  its  way  into  the  sewer;  but  that 
circumstance  could  not  account  for  the  filth  coming  up  from  the 
sewer  by  the  pipe  which  the  defendant's  engineer  had  inserted  in 
the  wall. 

Those  witnesses  who  were  best  able  to  judge,  such  as  the  acting 
City  Engineer,  Brunei,  the  Chairman  of  the  Board  of  Works,  the 
City  Inspector  and  others,  gave  evidence  which  strongly  supported 
the  plaintiff's  case,  and  shewed  that  no  proper  attention  had  been 
given  to  the  work. 

As  to  the  damages,  we  are  not  sure  that  they  were  excessive. 
The  plaintiff  suffered  much  injury  and  inconvenience. 

Then  as  to  any  legal  question,  it  does  not  appear  to  us  that  the 
case  affoids  room  for  any.  There  was  no  necessity  that  the 
defendants  should  pass  a  by-law  on  the  subject,  cerUinly  not  in 
regard  to  every  small  drain  that  wns  to  be  made,  though  it  would 
seem  right  and  proper  that  there  should  he  a  general  by-law  upon 
the  subject,  laying  down  a  certain  system  of  proceeding. 

That  the  corporation  did  In  faut,  through  their  tervants,  make 
the  drain  complained  of  is  plainly  proved,  and  tbe  question 
whether  the  work  was  badly  done,  and  occasioned  the  damage 
complained  of,  was  aUo  clearly  resolved  by  the  evidence  in  favour 
of  the  plaintiff.    What  is  complained  of  is  negligence.    The  action 


is  founded  in  tort,  and  it  cannot  be  held  that  every  complaint  of 
that  kind  muiit  be  founded  on  some  by-law,  or  must  grow  out  of 
some  act  or  contract  under  seal,  and  in  that  way  binding  upon  tbe 
defendants. 

The  defendants  do  not  deny  by  their  pleas  that  they  undertook 
to  make  this  drain,  and  did  make  it ;  they  only  deny  that  they 
were  guilty  of  negligence  in  their  manner  of  doing  it  That  and 
a  denial  of  the  plaintiff  having  paid  them  the  money  they  required, 
which  it  is  certain  he  did  pay,  are  the  only  defences  they  set  up. 
That  the  defendants  need  not  have  made  the  drain  unless  they  had 
chosen,  is  no  defence  that  cnn  be  urged  by  them  so  long  as  it  is 
admitted  that  they  did  make  it,  and  exacted  and  received  the 
charge  they  imposed  for  making  it 

A  case  very  lately  decided  in  England,  of  Cowley  v.  The  Cfyr* 
poration  of  Sunderland,  to  be  found  in  the  Weekly  Reporter  of  the 
8th  of  June  of  this  year,  page  668,  is  in  point  to  shew  that  an 
action  of  this  kind  will  lie  against  a  corporation  in  oonsequenee  of 
their  illegal  or  negligent  conduct,  though  they  may  not  have 
imposed  any  such  duty  upon  themselves  by  a  cent  net  or  resolu* 
tion  under  their  sea). 

We  refer  also  to  the  case  in  onr  own  oonri  of  Farrell  v.  The 
Corporation  of  London  (12  U.  C.  Q.  B.  848). 

We  think  this  rule  most  be  discharged. 

Rule  discharged. 


POBTMAH   T.    PaTTBRSOK. 
Cb«fi<y  amrt—TiOe  to  land  in  qmttiam    Jmitdiction    Practiee, 

The  daclirattoa  waa  for  wroDfEfnUj  coovertlDft  ta  tha  4«feii4aDt*a  eaa  thft  pUia 
tiff's  Roodii  aDd  ehatteln:  to-wlt,  on«  dwalUng  hooM,  virh  tbe  <l««nt  mud  win- 
dows, )c^  tberato  bBlonKioK*    Dafendant  pkiadad  that  the  goods  were  sot  the 
pUlntlff's. 

At  the  trial  In  the  eouDtj  onnrt  It  appeared  that  tbe  pl<Untlff  claimed  as  araifcnee 
of  a  murtfiage  of  the  land  on  whiob  the  hnoae  atnod,  and  that  tbe  diamite  was 
wbethM-  thelKm*«  in  qiaestloa  wm  part  of  the  fbe-bold  A  verdict  bavins  been 
reoderod  fbr  the  plaintiff  was  aftenrards  set  arid*,  ou  the  gronnd  that  ihe  title 
to  th-*  land  camtf  In  qnestloo,  and  that  tbe  case  should  have  been  stopped  upon 
the  plaintiff's  evidencek 

Bddt  that  thia  was  right,  and  tfaa  Judgment  below  was  aHlrmed. 

M.T.,8STicl861. 

Appeal  from  the  County  Coart  of  Middlesex. 

The  declaration  complained  that  defendant  converted  to  his  own 
use,  and  wrongfully  deprived  the  plaintiff  of  the  use  and  posses- 
sion of  the  plaintiff's  goods  and  chattels — that  is  to  say,  one 
dwelling  bouse,  together  with  the  doors,  windows,  antt  window 
frames  thereto  belonging.  And  that  the  defendant  wrongfnlly 
detained  from  the  plaintiff  certain  goods  and  chattels  of  the  plain- 
tiff: that  is  to  say,  one  dwelling  house,  together  with  doors,  win- 
dows, and  window  frames  thereto  belonging. 

Defendant  pleaded— 1.  Not  guilty.  2.  That  the  said  goods  and 
chattels  were  not,  nor  were  any  or  either  of  them,  the  plaintiff's 
as  alleged. 

At  the  trial  it  appeared  that  the  plaintiff  claimed  as  assignee  of 
a  mortgage,  which  he  proved,  executed  by  one  Scott,  of  the  land 
on  which  stood  the  house  in  question,  which  he  contended  waa  « 
fixture,  and  therefore  part  of  tbe  freehold. 

It  was  objected,  among  other  things,  that  the  title  to  land  came 
in  question,  and  therefore  that  the  court  was  ousted  of  jurisdiction. 
The  learned  judge  reserved  leave  to  move  for  a  nonsuit  and  al- 
lowed the  case  to  proceed,  when  the  plaintiff  obtained  a  verdict 
of  £26. 

A  rule  niei  having  been  obtained,  in  pursuance  of  the  leave  re- 
served or  for  a  new  trial,  Small,  Co.  J.,  delivered  the  following 
judgment : 

**  Upon  the  authority  of  the  cases  cited,  and  particularly  the 
able  article  in  the  Law  Journal  of  1860,  page  146,  and  the  cases 
there  referred  to,  I  am  of  opinion  that  the  moment  tbe  question 
arose  at  the  trial  upon  the  evidence  the  court  was  ousted  of  juris- 
diction, and  that  all  that  subsequently  took  place  was  null  and 
void ;  and  consequently  that  the  verdict  must  be  set  aside,  and 
the  parties  stand  in  relation  to  each  other  as  they  stood  at  the 
close  of  the  plaintiff's  case. 

**  The  rule  is  therefore  made  absolute  for  setting  aside  the  ver- 
dict without  costs." 
From  this  judgment  the  plaintiff  appealed. 
Robert  A,  ffarrison,  for  the  appellant.     First.  The  title  to  land 
was  not  brought  in  qnesiion.    The  statute  enacts  that  '*  The  eaid 
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?,  /rl.*^  •    ^^  ^>*7«  cogj'zance  of  any  action  where  title  to  land 
h  Jk?^  1  M^u"*'*^?     ^°°*^*-  Statfl.  U.  C.  cap.  16,  sec.  16).     It 
«?v  hTa^  i'***'  '**l'"^"  ""'*  ^«  *^«^  ^*  i«»  q^^Btion.  and  i 
S  thZht'L'"'  '^'  ^^''^'^^  or  evidence.     Here  the'learned 
lftnfwl.?«^^    It  was  npon  the  evidence,  but  unless  title  to  the 

/,^l  /?^  '  /V?  ""^^^Til '°  question  (Jfor/on  v.  The  Grand  Junc- 
saril  vTif  T^T'  ^  ^^^^^  ^^^^'^  fi*3).  ^//e  is  not  necos- 
ZhUV^\T  **^°*"'*  the  subject  of  dispito  is  a  house  claimed 
iLw*  ^f  ^^il^'  P*"^  ^^  *  freehold.  Here  defendant  did  not 
VZtZ^lt'^'l^^  ''l^  ^  **»«  '«^*^»»°I^-  The  only  dispute  was 
ou^t^on  I^'tn^T/fr^^  ^  ^'''  "/  Me/r«AoW.^  Thfs  wal  a 
d^d?J^f^-''^'f''  \''?  ^P^'^*^  ^^"'•^  '^^^  jurisdiction.  Defen- 
wS  tw  a-J  -fr^*  plaintiff's  title  to  the  land.  His  contention 
fo™  no  "'^**°l  tlie  freehold  to  be  plainUff's.  the  house  sued 
S   478)         ^  "^^''^'^  (^t^tfr,;?«W  T.  mwman,  4  C.  B.  N. 

Secondly.  The  house  here  was  clearly  part  of  the  freehold  as 
nTf  i®"^^*"  *°^  ^®'^^«®  [Bunnell  v.  r£//y>«w,  10  U.  C.  Q.  B.  414  • 
ttffllowte'  ^  ?•  V;,^^«2);  and  if'^o,  plaintiff  had  a  rigit 
to  follow  It  (^arrw  v.  Jfa«oa.  21  U.  C.  Q.  B.  82).     But  if  not  part 

It  t7f\'l^'  ^\  '.*"'  ^"^"°S^^  *^  *^«  plaintiff/for  the  mort|age 
under  which  he  claims  was  not  only  of  the  land,  but  of  all  build- 
ings, Ac,  thereon. 

5„J^'!?*r.~"5.''^''''*\®?*'®  *°  ^*^^^  ^^^  ^'^^"e  ia  question,  the 
judgment  in  the  court  below  cannot  be  supported,  for  the  court 
was  then  ousted  of  jurisdiction,  and  had  no  power  to  make  the 
role   appealed  from  {Lowford  v.   Partridge,    1    H.   &  N.   622: 

^' u!c.\  ^^227.  '  ^^  ^'  ^'  ^'  ^'  ^^^ '    ^"'"^*'"  ^*  ^'''''^'''^ 

f«^!7;!'?i.°*'"^u"^^^';®"'^^*«*^'^'*"^^y»^  seems  to  be  con- 
tended  on  the  other  side,  then  there  can  be  no  appeal,  and  if 

f^r^^"^?  ***  *.PPv?^  the  judge  had  power  to  interfere,  and  set 
tfce  proceedings  right.  He  is  the  person  to  judge  whether  title  to 
land  came  m  question,  and  his  decision  on  such  a  point  is  not  the 
anbject  of  an  appeal  {Trainor  v.  Holeombe,  7  U.  C.  Q.  B.  648).  If 
the  article  in  the  Law  Journal  referred  to  by  the  learned  judire 
states  the  law  correctly,  his  decision  is  certainly  right  The  onl  v 
ground  here  on  which  the  plaintiff  claims  this  house  is  that  it  is 
part  of  the  land  and  if  it  be,  then  as  the  Utle  to  the  house  is  in 
question  the  title  to  the  land  must  be  in  question  as  well.  The 
kL  J!!l  *?^°  °°J^  Booceed  by  proving  his  title  to  the  land,  which 
lie  does  through  a  mortgage  of  the  realty. 

[RoBiNsov,  C.  J.— Your  argument  amounts  to  this :  that  evi- 
dence eoitld  not  be  received  to  prove  his  title  to  the  land,  and  that 
wirough  such  evidence  he  must  derive  his  title  to  the  house.]  Yes » 
The  moment  the  plaintiff  began  to  prove  his  title  to  the  house  he 
had  to  prove  title  to  the  land,  and  then  he  was  out  of  Court. 
IKOBiwsoK,  C.  J.— Suppose  the  plaintiff  had  chosen  to  set  out  his 
to  the  house,  that  he  was  the  owner  of  the  land  to  which  it 
^  attained,  and  that  defendant  removed  it,  and  defendant  bad 
pleaded  that  though  the  plaintiff  owned  the  land,  yet  the  house 

^^xA^l  ^*r*  ^  **•  ^®^  ^®"'«^  ^'  ^^^^  "tood  then T]  There 
would  then  have  been  an  admission  on  the  record,  which  miirht 
have  dispensed  with  plaintiff's  proof  of  title,  but  there  is  nothing 
A  '^   S!***  ^*^*  *****  •^^^  ^^^  {Oooderham  v.  Denholm,  18  U.  c! 

RonnrsoK,  C.  J.,  delivered  the  judgment  of  the  court 
The  county  courts  have  not  jurisdiction  where  the  title  to  land 
18  brought  m  question.  In  this  case  the  title  to  land  was  not,  for 
!tl!-!^  ••P'^"  ®.°  *^*  record,  brought  in  question  by  tiie  plead- 
^k  "*" ''w  *t  by  the  evidence  upon  tiie  trial  r 
i.i7  1 -^'^i"?*  ^•^  "•^®"'  ***®"  ^°  possession  of  the  house,  and 
««  lk:°l^t."  T"  "  asrfgnce  of  a  mortgage  (we  assume  in  fee) 
on  Which  the  house  had  stood,  being  buUt  on  posts  set  in  tiie 
ground,  and  not  itself  set  in  the  ground. 

We  do  not  see  the  mortgage.  The  plaintiff  as  assignee  of  the 
morfgsge  had  never  entered ;  a  great  part  of  the  mortgage  had 
oeen  paid,  and  the  whole  debt  was  not  yet  due.  We  infer,  how- 
ever, from  the  evidence  that  the  mortgagor  was  in  default,  and  if 

!!L  5L?  xi"*?'  ^^  •  "8»i*  ♦^  ^^^^'    fi««g  in  that  position,  he 
wes  that  the  house  In  question  had  been  taken  off  the  premises 
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and  was  being  removed  by  a  person  to  whom  the  mortgagor  had 
sold  It,  as  he  swore,  because  he  never  meant  to  pav  any  more 
money  on  the  mortgage.  *-  ^       ^ 

The  plaintiff  naturally  was  inclined  to  oppose  this  as  diminish- 
ing  the  value  of  his  security,  and  so  brought  this  action  in  the 
county  court,  the  value  of  the  building  being  small.  Could  he 
have  his  right  tried  in  that  court  ?  Defendant  pleaded  that  the 
house  was  not  his. 

So  far  as  that  might  depend  on  the  question  whether  it  had 
been  a  fixture  or  not  while  it  stood  on  the  mortgaged  land,  that 
would  be  a  question  in  one  sense  regarding  titie  to  land,  for  if  a 
fixture  it  was  part  of  the  soil,  and  it  could  only  be  in  that  view 
that  It  could  be  the  plaintiff's  property.  Then  the  plaintiff  would 
k  1*^  shew  his  title  to  the  land  in  order  to  make  out  his  title  to 
the  house,  and  the  court  would  have  to  try  and  determine  noon 
that  nght.  *^ 

We  think  the  learned  junge  rightly  held  that  he  had  no  juris- 
diction, and  so  could  take  no  proceeding  in  the  cause  after  he  saw 
that  title  to  land  was  brought  in  question.* 

Appeal  dismissed. 


Standiso  v.  Thb  London  Gas  Coxpavt. 

Q>nimdr-^Qn'pwation^Sub-^»ntract^Liabaa}/. 
One  T.  contTMted  with  the  defendants,  a  corporation,  to  conitruct  certain  work 
£!!  I2S?L*2?  V\  ^t  ■*"•  ^■y  the  plaintiff  agreed  with  T.  to  do  a  portion  of  It 
tor  $900,  miltfeet  to  the  same  conditions  which  boand  T.  in  his  contract  with  the 
de&ndante,  one  of  which  waa  that  20  per  cent,  of  the  price  should  be  it>taineS 
jntll  three  months  after  completion  of  the  work,  and  then  paid  upon  the  certi- 

1«^ J?'  *il"  Sl°*^'  l***^  **J*?**  ****"  peribrmed  to  his  nti!!beti6n.    T.  on  tha 
jame  day  by  letter  aatboriaed  defenduita  to  pay  the  plaintiff  fur  his  work  up  to 

SrJSSlu*  **'i  T*  ?.2?*l?*^i  ^*"^  *»*"»  ■«»<*  defendants  in  answer  agreed  to  this, 
projrtded  the  plalnUff  should  carry  out  his  contract  with  T.,  and  perform  his  work 
to  the  satisliietion  of  the  manager,  on  whose  certlfloate  alone  any  money  should 
he  paid.  Defendants  paid  the  plaintiff  all  bat  the  20  per  cent,  as  the  work  pn> 
grewed,  but  the  manager  ren»ed  to  oertlftr,  oomplahilng  that  it  was  ImproDerlT 
performed.  It  was  proved,  howerer,  that  he  had  vorhaUy  agreed  to  pay  (hemen 
who  had  worked  under  the  plaintiff  $100.  if  they  would  disdiarge  the  Company. 
Oeld  (reTerdng  the  Judgment  of  the  court  below),  that  the  plaintiff  had  no  riaht 
of  action  against  defendants,  for  there  was  no  contract  between  them,  and  at  all 
erents  they  would  not  be  liable  without  the  manager's  certificate. 

Anpeal  from  the  County  Court  of  Middlesex. 
Aition  for  work  and  materials,  monevhad  and  receiTod.  scooont 
statc^d,  &o. 

Plea^  neyer  indebted. 

The  facts  out  of  which  this  suit  arose  appeared  to  be  as  follows : 
one  George  Taylor,  by  oontraot  entered  into  with  the  London  Gas 
Company,  daUd  the  20th  of  June,  1869,  agreed  to  construct  cer. 
tain  works  for  the  defendants.  By  the  contract  the  defendants 
covenanted  to  pay  Taylor  from  time  to  time  as  the  work  pro- 
grossed  by  semi-monthly  payments  eighty  per  cent,  of  the  work 
performed,  retaining  twenty  per  cent,  until  three  months  after  the 
completion  of  the  contract,  when  the  same  was  to  be  paid  upon 
the  certificate  of  the  manager  that  the  contract  was  fully  executed 
and  performed. 

On  the  same  day,  20th  June^  1859,  Taylor  sub-let  a  portion  of 
the  work — namely,  the  construction  of  the  tank  and  dry  well  for 
the  gas  works,  to  the  plaintiff  for  the  sum  of  $900.     The  plaintiff 
co?enanted  with  Taylor  to  do  the  work  precisely  in  the  mannar 
indicated  in  Taylor's  oontraot  with  the  company,  the  provisions 
of  which  contract  were  to  be  as  binding  on  the  plaintiff  as  if  he 
was  the  original  contraetor  with  the  company.    Taylor  covenanted 
with  the  plaintiff  for  payment  as  follows:  **  To  pay  him  from  time 
to  time  as  the  work  progresses,  by  semi-monthly  payments,  say 
on  the  fifteenth  and  thirtieth  days  of  July  and  August  next, 
eighty  per  oent  of  the  work  so  performed,  retaining  twenty  per 
cent  until  three  months  after  the  completion  of  this  contract, 
when  the  same  is  to  be  paid  upon  the  certificate  of  the  manager  of 
the  London  Gas  Company  that  this  contract  is  fully  executed,  the 
puddle  perfectly  water-tight,  and  the  whole  work  properly  and 
satisfactorily  performed.'* 

On  the  same  day,  20th  of  June,  1859,  Taylor  addretsed  a  latter 
to  the  plaintiff  in  these  words : 

"  With  reference  to  our  understanding  relating  to  the  payments 
mentioned  in  the  contract  entered  into  this  day,  for  the  excaralion 
and  puddling  of  the  tank  and  dry  well  for  the  London  Gas  Com-  ' 
pany,  I  beg  ta  say  that  I  am  wilHag,  and  I  do  hereby  aathorixs 
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the  company  to  pay  into  your  hands  at  each  time  of  payment  the 
amount  of  each  certificate  you  may  be  entitled  to,  to  the  full 
amount  of  your  contract  with  me,  above  alluded  to,  amounting  in 
all  to  ($900)  nine  hundred  dollara,  which  the  said  company  will 
charge  to  my  account,  and  deduct  the  same  out  of  my  contract 
prices  with  them." 

On  the  30th  of  June  the  plaintiff  enclosed  the  foregoing  letter 
to  the  defendants,  requesting  their  acceptance  of  it  The  man- 
ager  of  the  company,  on  the  28th  of  July,  replied  to  the  plaintiff 
as  follows. 

**  Tour  letter  of  the  80th  June  last  was  duly  receiyed,  enclosing 
Mr.  George  Taylor's  letter  to  you,  dated  20th  of  June,  1859,  and 
requesting  the  company  to  accept  its  terms.  In  answer,  I  am 
instructed  to  inform  you  that  the  I«ondon  Gas  Company  are  will- 
ing to  comply  therewith,  provided  you  fully  comply  with  your 
agreement  with  Mr.  Taylor,  and  strictly  according  to  the  plans, 
specifications  and  conditions  which  bind  Mr.  Taylor  with  this  com- 
pany ;  and  on  the  express  condition  that  your  portion  of  works 
with  Mr.  Taylor  be  done  to  the  satisfaction  of  the  manager  of  the 
London  Gas  Company,  oh  whose  certificate  alone  shall  any  money 
be  paid." 

As  the  work  progressed  the  defendants  paid  all  of  the  $900, 
exoept  9180,  being  the  twenty  per  cent  to  be  retained,  and  which 
was  to  be  paid  upon  the  certificate  of  the  manager,  after  the  work 
was  completed  to  his  satisfaction.  The  manager  never  did  eertify 
and  complained  of  the  manner  in  which  the  work  was  done,  and 
that  it  had  sostained  injsry  by  the  well  not  being  properly  pud- 
died.  The  defendants  appeared  to  have  settled  with  Taylor  for 
all  the  other  works  contracted  for,  leaving  this  matter  open. 

The  plaintiff  gave  verbal  evidence  by  men  who  worked  for  him, 
and  by  other  persons,  that  the  manager  of  the  company  was  wiTl- 
ing  to  pay  the  men  something,  and  would  divide  among  the  parties 
to  whom  the  plaintiff  was  indebted  as  f»y  as  $100  would  go,  if 
they  would  discburge  the  company,  but  this  seemed  to  have  ended 
In  nothing.  The  plaintiff  brought  this  suit  against  the  defendants 
seeking  to  make  them  his  debtors  for  the  balance  due  on  his  work 
$198,  and  obtained  a  verdict  for  $180. 

A  rule  nisi  obtained  for  a  new  tirialwas  afterwards  discharged. 

The  following  extract  from  the  Judgment  given  in  the  court 
below,  will  show  upon  what  grounds  It  proceeded : 

'*  The  question  in  my  opinion  was  for  the  jury,  whether  the 
defendants  accepted  the  plaintiff's  work  and  labour  in  lieu  of  Tay- 
lor's under  his  contract,  and  if  they  did,  did  they  do  it  without 
objection  during  its  oontinuanee,  and  not  only  use  it  OTor  since, 
but  upon  several  occasions  promised  to  pay.  These  being  ques- 
tions for  the  jury,  and  having  by  them  been  found  to  the  plaintiff, 
ought  I  to  disturb  their  verdict t  I  think,  upon  the  authority  of 
the  case  cited  from  17  U.  C.  Q.  B.,  7%«  Great  W^tem  R.  W.Co.  y. 
The  Preston  and  Berlin  B,  W,  Co.^  psges  486  and  488,  where 
Bobinson,  C.  J.,  rematks :  *<  We  may,  however,  take  it  to  be  clear 
that,  in  case  the  works  for  which  the  plaintiff^  are  seeking  to 
recover  was  done  upon  the  defendants'  railway"  (gas  works)  **  at 
their  request,  and  had  been  accepted  and  used  by  them,  they 
would  be  bound  to  pay  for  it  aoeording  to  its  value,  iiotwithstand- 
ing  the  want  of  any  undtetakfng  by  Siem  under  their  corporate 
seal  to  pay  for  it*" 

And  again  he  says :  <'  We  think  the  defbndants  should  be  held 
to  have  accepted  the  work  and  tnaterials  of  the  plaintiflfs,  when 
ihey  saw  ftnd  approved"  (did  tiot  object)  *<of  the  work  going  on, 
and  expected  to  derive  t>rofit  from  tlie  nse  of  it ;  and  besides  it  is 
permanently  upon  thQtr  land."  There'  is  no  doubt  the  verdict  of 
the  jury  in  this  case  was  oorreet.  The  oases  are  so  similar  t  can 
see  no  distinction,  except  that  in  the  one  the  defeadlults  were  a 
railway  company,  and  in  the  other  a  gas  oompaay. 

From  this  judgment  the  defendtots  appealed. 

Becker^  Q^C.^  for  the  appellants,  dted  Morgah  t.  Bismu^  9  Bing. 
672. 

M.  C.  Cameron,  ooiitra,  cited  Orose  t.  Brieker,  18  U.  G.  Q.  B.  410 ; 
Co6km9  V.  Ward,  1  C.  B.  868. 

MoLiAv,  J.— It  is  quite  clear  that  the  defendants  never  assumed 

to  pay  the  plaintiff  for  his  work  any  thing  except  what  Taylor 

would  have  been  entitled  to  for  that  portion  of  the  work,  acoord- 

■ing  to  the  terms  of  his  contract,  had  he  performed  the  whole  of 

the  work  himself.    Ilie  consent  given  by  the  manager  in  his  letter 


of  the  28th  July,  1859,  that  the  plaintiff  might  look  to  the  gas 
company  on  the  conditions  stated  therein,  could  not  entitle  the 
plaintiff  to  sue  that  company  for  work  and  labour,  as  if  the  work 
were  being  done  for  them,  instead  of  under  a  contract  with  Tay- 
lor. I  cannot  understand  how  the  plaintiff  can  be  allowed  to 
waive  his  contract  with  Taylor,  and  look  to  the  defendanta  as  if 
they  were  answerable  for  the  work  done  under  that  contract, 
without  a  single  condition  contained  in  it  being  performed  by  tlie 
plaintiff. 

If  the  learned  judge  told  the  jury  that  the  plaintiff  had  made 
out  no  case  in  law,  as  stated  in  the  motion  for  a  new  trial  before 
him,  I  think  he  was  quite  right  in  so  telling  them ;  but  l  am  quite 
at  a  loss,  if  he  did  so  direct  them,  how  he  could  also  tell  them 
that  "  they  were  to  deal  with  the  whole  case  upon  the  evidence  a« 
they  thought  right"  Juries  are  too  often  in  the  habit  of  setting 
up  their  own  ideas  of  right  when  they  are  told  that  no  legal  claim 
has  been  established  against  a  defendant  by  the  evidence ;  but  it 
is  the  duty  of  the  courts  not  to  encourage  that  disposition,  and  to 
see  that,  as  far  as  they  can,  the  laws  of  the  land  shall  be  purely 
and  correcUy  carried  out  If  the  mere  will  of  a  jury  were  allowed 
to  over-ride  the  law  of  the  land,  great  danger  of  injustice  and 
great  uncertainty  would  be  introduced  into  our  courts,  which 
would  have  a  tendency  to  sap  the  foundations  of  justice  altogether. 

The  witnesses  who  spoke  of  the  offers  to  pay  specific  sums  for 
the  work  as  it  had  been  done,  did  not,  as  the  learned  judge  seems 
to  suppose,  establish  an  indebtedness  or  any  admission  of  such  in- 
debtedness on  the  part  of  the  defendants.  They  had  a  certain 
amount  in  their  hands  coming  to  Taylor,  which  they  were  author- 
ized to  pay  to  the  plaintiff  if  ke  had  fully  completed  his  contract 
with  Taylor,  and  produced  the  certificate  of  the  manager  of  the 
gas  company  to  that  effect,  but  they  were  under  no  obligaUon  te 
pay  to  the  plaintiff;  and  even  if  the  manager's  certificate  had  been 
produced,  they  were  not  bound  to  pay  to  him  as  for  work  and 
labour  done  for  them  at  their  request  He  is  still  bound  to  Taylor, 
and  his  surety  also,  if  the  contract  with  him  has  not  been  carried 
out  according  to  its  spirit.  If  it  has,' then  Taylor  is  answerable  to 
him  tbr  any  balance  due,  but  the  defendants  cannot  on  any  gronnd 
be  made  liable  in  such  an  action  for  anything. 

The  fact  of  taking  the  work  into  their  possession  does  not  affect 
the  matter ;  they  were  entiUed  to  do  so  at  the  time  appointed  for 
the  oompletion  of  the  contracts,  and  were  not  boiind  to  submit  to 
injury  by  the  failure  of  a  man  who,  according  to  the  testimony  of 
one  of  the  witnesses,  was  not  a  day  sober  while  he  was  engaged  in 
the  work.  The  testimony  shows  that  the  work  was  not  done 
according  to  the  oontract  with  Taylor,  and  that  it  was  bad^  done^ 
and  under  any  circumstances  there  is  not  any  ground  whatever  eo 
which  a  verdict  can  be  maintained  against  the  defendants. 

The  judgment  of  the  learned  judge  must  be  reversed,  and  the 
verdict  set  aside,  and  a  new  trial  granted  without  costs. 

Buuis,  J. — What  was  the  learned  judge's  charge  to  the  jury 
we  are  not  told  by  the  appeal  papers,  further  than  this,  that  the 
rule  to  set  aside  the  verdict  and  for  a  new  trial,  expresses  that 
<*the  jury  were  told  by  the  judge  that  the  plaintiff  had  made  oul 
no  ease  in  law,  and  that  they,  the  jury,  were  to  deal  with  the 
whole  case  upon  the  eridence  as  they  thought  right"  If  such  a 
direotion  as  that  were  giten,  it  could  not  be  sustained;  for  if  the 
plaintiff  had  made  out  no  case  in  law  to  charge  the  defendants,  the 
judge  should  have  directed  them  to  find  a  verdict  fbr  the  defen- 
dants. 

In  giving  his  judgment  on  the  application  of  the  defendants  for 
a  new  trial,  the  learned  judge  hae  based  his  opinion,  in  refusing  the 
application,  upon  the  case  of  The  Great  Western  Railway  Companff 
V.  The  Preston  and  Berlin  Railway  Company  (17  U.  G.  Q  B«  477). 
The  case  was  one  turning  upon  two  questions ;  first,  whether  the 
plaintifib  were  engaging  in  the  construction  of  works  ultra  viree  ; 
and,  seoonclly,  whether  the  defendants  were  liable,  not  having  en- 
tered into  any  contract  under  their  corporate  seaL  In  the  present 
case  the  defendants  did  enter  into  a  oontract  under  their  corporate 
seal  with  one  Taylor,  for  the  construction  of  the  work,  the  remun- 
der  of  the  price  of  which  is  sought  to  be  recovered  in  this  action, 
and  Taylor  subcontracted  the  work  to  the  plaintiff.  The  questions 
upon  all  that  took  place  were,  first,  whether  the  defendants  were 
at  all  liable  to  the  plaintiff  as  debtors  to  him  for  the  work  done, 
and^  secondly,  whether  the  defendants  had  not  a  right  to  insist 
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lipoii  tfae  condition  of  the  plaintiff  having  fnlly  exeonted  the  con- 
tract to  the  BAtisf Action  of  the  manager.  The  plaintiff  expreaslj 
covenanted  with  Taylor  to  that  effect ;  and  the  defendants,  in  their 
letter  to  the  plaintiff,  saj  thejr  were  willing  to  pay  the  plaintiff  on 
the  express  condition  that  the  plaintiff's  portion  of  the  works  with 
Taylor  should  be  dope  to  the  satisfaction  of  the  manager,  on  whose 
eertifieate  alone  should  any  money  be  paid. 

Neither  of  these  questions  seems  to  have  engaged  the  attention 
of  the  learned  Judge,  though  urged  upon  him  by  the  defendants' 
eounsel.  then  should  be  a  new  trial,  without  costs.  The  judg- 
ment of  the  court  below  must  therefore  be  reversed,  and  the  cause 
remitted  back  with  such  direetloo. 

Thi  Caisr  Jusnas,  having  beea  absent  during  the  argument, 
giive  no  judgment 

Appeal  allowed. 

KsoufA  V.  Powell. 

Bm  proper  proceeding  to  ntvrm  a  Jadgmeat  of  the  Ooart  of  Quarter  H—iMii,  !■ 
by  wile  of  error,  aot  bj  certiorari  end  habeas  eorpm, 

(«.  T^  25  Tic) 

The  defendant  was  tried  at  the  quarter  sessions  for  the  county 
of  If  iddlesex,  upon  an  indictment  under  Con.  Stat  U.  G.  cap  91, 
nee.  8,  and  being  convicted  was  sentenced  to  be  imprisoned /or  fvo 
yiart  in  th€  common  gaol 

By  sUtute,  cap.  99,  Con.  Stat  U.  C.  sec.  100,  it  is  enacted  that 
**  whenever  any  offender  is  punishable  by  Imprisonment,  if  It  be 
Hot  life,  or  for  two  yeart^  or  any  longer  term,  thaU  be  in  the  Provin- 
eiai  Penitentiary" 

The  defendant,  meaning  to  contend  that  the  sentence  passed 
«pon  him  by  the  quarter  sessions  was  illegal,  moved  for  and  ob- 
tained a  writ  of  habecu  eorpue  and  a  certiorari  to  remove  the  record ; 
and  upon  their  return  Jf.  C,  Cameron  moved  for  his  discharge. 
He  dted  Rex  v.  JBlUi,  6  B.  ft  C.  896;  Leonard  Watson* t  case,  9  A. 
Sl  £.  781 ;  Ex  parte  Leee,  1  E.  B.  &  E.  828. 

M.  A.  Harriion  showed  cause,  and  cited  Rex  v.  Bourne^  1  K.  k 
B.  68;  Ex  parte  Nemton,  4  B.  ft  B.  869;  In  re  Kewton^  16  C.  B. 
97;  In  re  Smiih,  8  H.  ft  N.  227. 

BoBiHBON,  C.  J.,  delivered  the  Judgment  of  the  court. 

The  proper  proceeding  to  reverse  a  judgment  of  the  Court  of 
Quarter  Sessions  is  by  writ  of  error,  not  by  summary  interference 
of  this  Court  upon  a  return  to  a  eerfjorart,  as  in  oases  of  summary 
oonviotlons,  in  which  no  writ  of  error  will  lie. 

And  if  the  prisoner  shall  bring  error  in  this  case,  then,  under 
the  Con.  Stat  U.C.  cap.  118,  a  proper  sentence  may  be  passed. 

We  must  remand  the  prisoner  to  the  proper  custody  in  the 
meantime. 


COMMON  PLEAS. 


Reported  fty  X.  0.  Joxca,  Eao^  Barrislar<UrLaw. 


In  TBI  MATTKB  or  Qbobob  MicHra  and  tub  Oobpobatiom  ov 

TUB  City  of  Tobomto. 

JMtf—lrt,  Thai  aa  ordinary  leaae,  eontatetof  the  worte  <'«nd  to  pay  taxe*,* 
oovere  a  epoctal  rato  ervatiMl  by  a  corporatloa  by-4aw,  an  wM  mm  all  oiher  taxe^ 

ted.  A  by-low  •hmild  state  a  day  on  tU  fHco  when  i(  nball  take  effect,  and  iboold 
not  require  extrfORle  eTldenee  to  be  lix>k«Kl  ftr  to  aflwrtnln  tliat  tkcr. 

3rd.  TBe  MuniciiMl  InsUiuttaM  Act  taahtvimo  the  dt^-k  of  the  Gauneil  tn  *<exa^ 
minn  and  finally  detannlDa"  whether  petltlooH  are  in  cooformfty  with  the  pro- 
tUIoos  of  that  act;  and  a  certificate  bejuK  gWen  by  the  clerk,  the  eourt  baa  no 
power,  except  lu  a  case  of  flraud  or  aui'a  flda^  to  lnterfi*re. 

In  Easter  term,  R.  A.  Harrison  obtained  a  rule  oaUing  on  the 
Corporation  of  the  City  of  Toronto  to  show  cause  why  their  by-law 
Ko.  292  should  not  be  quashed,  on  the  grounds  :^  lst«  That  the  by- 
law does  not  name  a  day,  in  the  .financial  year  in  which  the  same 
was  passed,  when  it  is  to  talte  effect  2nd,  That  the  debt  created 
by  the  by-law  is  not  made  payable  in  twenty  years  at  furthest 
from  the  day  on  which  the  by-law  took  effect.  8rd,  That  the 
debentures  issued,  or  to  be  Issued,  under  the  by-law,  are  not  made 

Eayable  in  twenty  years  at  furthest  from  the  dsy  on  which  the  by- 
kw  took  effect  4th,  That  the  by-law  is  based  on  a  peUtion  of 
leas  than  two-thirds  in  number,  and  one-third  in  yalue  of  real 
property  directly  benefited  thereby,  of  the  owners  of  such  real 
property.  6th,  That  instead  of  being  a  petiUon  of  two-thirds  in 
namber,  and  one-half  in  value,  of  owners,  it  purports  to  be  a  peti- 


tion of  owners  and  occupiers,  some  of  the  latter  not  being  owners, 
and  many  of  the  owners  not  being  occupiers.  6th,  That  the  by- 
law was  passed  without  any  previous  notice  having  been,  according 
to  the  by-law  No.  292  of  Corporation,  left  at  the  place  of,  i^bode 
of  the  applicant,  and  other  parties  intended  to  be  assessed  for  the 
contemplated  improyements. 

The  by-law  was  produced.  It  was, passed  on  the  8th  August, 
1859,  and  entitled  *'  to  provide  for  tho  oonstruotion  of  a  stone 
side-walk  on  Tonge-etreet,  and  to  levy  a  rate  to  defray,  the  cost 
thereof."  It  recited  a  petition  of  certaift  persons  iMid  firms  for  tho 
purpose,  and  that  it  bad  been  aaeertaiaed  as  determine  that  the 
property  comprised  within  certain  fixed  limits  would  be  immedi- 
ately benefited  by  the  construction  of  the  stone  side-walk,  and 
that  the  petitioners  are  two-thirds  iii  number  and  one-half  in  value 
of  the  owners  of  real  property  to  bjS  directly  benefitted,  and  that 
the  value  of  the  whole  of  the  real  property  ratable  under  the  by-law 
is  $520,182;  that  the  cost  will  be  $6925.50,  and  amount  required 
to  be  raised  annually  by  separate  rates  to  pay  debt  and  interest  is 
$761.80}.  It  further  recites  the  rate  to  be  imposed  per  lineal  foot 
frontage  on  the  real  property  directly  benefited,  and  enacts— 1. 
That  the  side-walk  be  constructed.  2.  Imposes  the  special  rate. 
8.  Authorizes  raising  the  money  by  loan  on  debentures.  4.  Directs 
that  the  debentures  be  made  payable  on  the  1st  of  January,  1880, 
and  tiie  interest  thereon  half-yearly  on  the  1st  of  January  and  1st 
of  July.  5.  Regulates  the  debentares  as  to  place  of  payment,  and 
directs  expenditure  of  money  raised,  in  constructing  the  side-walk. 
6.  Has  no  bearing  on  the  points  raised.  7.  Ditto  ditto.  8.  That 
the  by-law  shall  come  into  operation  on  the  day  it  bears  date. 

Affidavits  in  support  of  the  application  were  filed^ — 1st,  Of  the 
relator,  sworn  21st  May,  1861,  stating  that  to  the  best  of  his 
knowledge,  recollection  and  belief,  no  notice  wm  left  at  his  place 
of  abode  or  elsewhere  for  him,  of  the  assessment  made  or  proposed 
to  be  made  by  the  by-law  No.  292,  or  the  amount  thereof,  or  that 
snoh  by-law  would  be  passed ;  that  he  is  one  of  the  parties 
assoflsed  under  the  by-law :  that  he  was  not  aware  of  the  by-law 
until  some  time  after  it  was  passed,  and  first  became  aware  of  the 
particulars  of  it,  and  of  the  proceedings  on  whiqh  it  was  based, 
when  called  on  to  pay  taxes  for  last  year  n860),  which  was  tho 
first  year  in  which  an  asseesment  was  maae  unto  the  by-law ; 
and  that  this  was,  to  the  best  of  his  recoUeotion,  in  February  last, 
1861 ;  that  he  oonsulted  counsel,  and  was  advised  it  was  illegal, 
but  as  it  was  too  late  to  move  against  It  last  Hilary  term,  he  was 
advised,  in  order  to  avoid  a  distress,  to  pay  under  protest,  and  to 
apply  in  the  following  term  to  quash  tho  by-law ;  that  he  accor- 
dingly did  pay  under  protest,  and  with  tho  avowed  intention  of 
moving  to  quash  the  by-law. . 

Another  affidavit  of  the  relator  stated,  that  the  total  number  of 
assessed  owners  of  real  estate  affected  by  the  by-lnw  were,  as  he 
believes,  as  ascertained  by  the  city  clerk,  twenty-three ;  that  to 
the  petition  on  which  the  by-law  is  passed,  thjcre  were  subjoined 
the  names  of  sixteen  persons,  setting  them  out ;  that  out  of  tho 
sixteen,  eight  persons  were  owners  of  real  property  affected ;  that 
the  Bank  of  British  North  America  and  the  Bank  of  Montreal  were 
also  owners,  but  neither  their  corporate  name  nor  seal  were  set 
and  subscribed  to  the  petition,  but  their  respective  oashiers  or 
managers  signed  in  their  own  naines ;  that  the  other  six  persons 
did  not  own  the  real  property  they  occupied,  which  was  affected 
by  the  by-law. 

Another  affidavit  showed  that  by  a  by-law  of  the  city.  No.  12, 
passed  on  the  30th  May,  1859,  it  is  provided  that  tho  elerk  should 
cause  a  notice  to  be  left  at  the  place  of  abodo  of  ench  of  the  par- 
ties to  be  assessed ;  that  such  assessment  had  bcon  made,  and  tho 
amount  thereof,  and  that  a  by-law  in  aeoordaaoe  therewith  would 
be  passed  by  the  Council,  unless  appealed  from,  M  proyided  by  aot 
of  Parliament ;  that  to  the  best  of  the  deponent's  reooUoetion,  no 
such  notice  was  left  at  his  residence  or  place  of  abode,. or  elsewherot 
for  him,  thom^  he  was  an  occupant  of  property  affected  by  tho 
by-law,  and  was  assessed  thereimder. 

Copies  of  two  liy-laws  were  also  put  in,  providing  for  the 
assessment  of  property  benefited  by  Ul«  local  improvement, 
by  which  all  petitions  for  such  improvements^  when  rooeivod 
by  the  Council  and  referred  to  the  city  Board  of  Works,  are 
to  be  examined  by  the  clerk  of  the  Council,  who  is  to  *•  examine 
and  finally  determine'*   whether  such  petitions  are  signed  by 
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two-thirds  in  number,  and  one-half  in  value  of  the  owners  of 
the  real  property  to  be  direct! j  benefited  thereby ;  and  such 
petitions,  when  found  to  comply  with  the  proyisions  of  the  statute 
22  Yio.  cap.  40,  1859,  he  shall  among  other  things  endorse 
thereon  his  certificate  of  the  correctness  thereof,  and  of  the  value 
of  the  whole  of  the  real  property  ratable  under  the  by-law.  The 
city  engineer  is  to  make  a  report,  showing  what  real  property  will 
be  immediately  benefited  by  the  proposed  improvements,  and  the 
proportions  determined  by  him,  in  which  the  fiiBsessment  to  defray 
the  cost  is  to  be  made  on  the  various  portions  of  the  real  estate  so 
benefited,  and  the  clerk  is  to  cause  a  notice  to  be  left  at  the  place 
of  abode  of  each  of  the  parties  to  be  assessed  for  such  improve- 
ment, that  the  assessment  has  been  made,  and  the  amount  thereof, 


and  that  a  by-law  in  accordance  therewith  will  be  passed  by  the    gi^jng  ^^^  enlarged  sense  of  the  limited  expression  extends  it  to 


all  notices  given  to  him  by  the  assistant  clerk  to  be  forwarded, 
were  either  delivered  by  him  to  such  persons  personally,  or  left 
at  their  places  of  abode,  or  put  in  the  post  office,  and  he  believes 
the  notices  referred  to  in  the  foregoing  affidavits  of  the  assistant 
clerk,  were  placed  in  the  post-office  In  Toronto,  on  the  day  they 
were  delivered  to  him. 

The  lease  put  in  was  ftrom  James  Lukin  Robinson  to  George 
Michie  and  Thomas  Kay,  dated  24th  April,  1857,  made  in  pur- 
suance of  the  act  to  facilitate  the  leasing  of  lands  snd  tenements. 

Habendum  for  five  years,  with  a  covenant  by  the  lessees  among 
other  things  to  pay  rent  *'and  to  pay  taxes." 

Dbafbk,  C.  J.— I  am  of  opinion  their  is  no  weight  in  the  objeo* 
tion  as  to  the  effect  of  the  covenant  to  pay  taxes.    The  statute  in 


Cuuncil  unless  appealed  f^om  as  provided  by  law. 

Among  the  regulations  of  the  city  Board  of  Works  is  one  that 
they  will  only  recommend  the  construction  of  new  works  by  spe- 
cial assessment,  when  the  petitioners  represent  two-thirds  in  num- 
ber of  the  proprietors  in  fee,  and  one-half  of  the  assessed  value  of 
the  property. 

By  the  clerk's  certificate,  attached  to  the  petition  for  this  im- 
provement, it  is  stated  that  the  total  number  of  persons  assessed 
for  property  to  be  directly  benefited  by  this  improvement  was 
twenty-three ;  that  sixteen  names  were  signed  to  the  petition ; 
that  the  total  value  of  the  assessed  property  was  $520,182;  that 
the  amount  represented  by  thb  signers  of  the  petition  was  $413,496, 
leaving  unrepresented  $106,686.  The  petition  began  thus  :  **  The 
petition  of  the  undersigned,  being  owners  ani  occupants  of  pro- 
perty," &c.  All  these  words  were  printed  except  **  and  occupants," 
which  were  interlined  in  writing. 

In  Trinity  term,  J.  H.  Cameron^  Q.  C.j  showed  cause.  Hti  con- 
tended the  relator  could  not  go  behind  the  petition  and  by-law ; 
that  the  day  of  the  passing  of  the  by-law  was  a  sufficient  naming 
of  a  day  for  the  by-law  to  take  effect.  He  showed  by  affidavits 
that  the  debentures  were  in  fact  made  payable  within  twenty  years, 
and  gave  up  the  4th  section  of  the  by-law  moved  against,  which 
might  be  quashed,  though  the  residue  stood.  He  insisted  that  the 
relator  was  only  an  occupant  (a  counterpart  of  the  lease  to  him 
being  by  consent  put  in),  and  that  his  lease  only  subjected  him  to 
pay  rent  and  taxes  in  terms  which  do  not  apply  to  a  special  rate 
and  if  so,  as  the  relator  showed  no  other  interest,  he  was  not  a 
a  person  authorized  to  move  against  the  by-law. 

Harriton  admitted  that  if  the  last  objection  was  sustainable,  the 
case  was  out  of  court. 

Cameron  filed  affidavits :   1.  From  the  Chamberlain  of  the  city, 
stating  that  all  debentures  issued  by  the  city  were  drawn  up  under 
his  direction,  and  that  all  those  issued  under  the  by-law  in  ques- 
tion were  made  payable  within  twenty  years  from  the  date  thereof, 
being  dated  on  the  16th  August,  1859,  and  made  payable  on  the 
1st  July,  1879.     2.  From  the  assistant  clerk  of  the  Council,  prov- 
ing a  copy  produced  of  so  much  of  the  assessment  roll  of  1859  as 
refers  to  the  stone  side-walk  in  question,  as  that  roll  was  finally 
passed  by  the  court  of  revision  tor  the  year;  that  the  roll  is  the 
only  maans  whereby  the  officers  of  the  Corporation  can  make  the 
necessary  computation  as  to  the  number  of  owners  of  real  property 
to  be  benefited  by  any  improvement  petitioned  for,  and  the  value 
of  such  real  property.     That  according  to  the  roll,  the  petition  in 
question  was  signed  by  m>re  than  two-thirds  in  number  and  one- 
half  in  value  of  real  property  direct  y  benefitted  thereby,  of  the 
owners  of  such  real  property ;  that  he  made  the  calculation,  and 
believes  the  same  to  be  correct,  and  made  the  necessary  certificate, 
which  was  signed  by  the  clerk  of  the  Council ;  that  on  the  2nd 
August,^  1869,  he  filled  up  and  addressed  to  each  of  the  persons 
named  in  the  seventh  column  of  the  assessment  roll,  under  the 
head  *<  owners  and  address,"  a  notice  of  the  application  for  the 
improvement,  and  the  intention  to  pass  the  necessary  by-law  for 
that  purpose  (annexing  a  copy),  and  gave  such  notices  to  the 
messenger  of  the  Corporation  to  be  forwarded  to  such  parties. 
In  this  roll  the  relator's  name  is  entered  in  the  first  column  as 
occupant,  and  in  the  seventh  column,  J.  L.  Robinson  as  owner, 
and  the  name  of  Mr.  R.  Ollmor,  who  made  an  affidavit  in  support 
of  this  application,  appears  in  the  first  column.     *'Gilmour& 
Alfred  Coulson,"  as  occupants,  and  John  Crawford  in  the  7th 
eolumn,  as  owner.    8.  Rodd^,  the  messeqger,  made  affidavit  that 


all  taxes,  rates,  duties,  and  assessments  whatsoever,  whether 
municipal,  parliamentary,  or  otherwise,  charged  or  to  be  charged 
upon  the  demised  premises,  or  upon  the  lessor  on  account  thereof. 
AVe  must  therefore  treat  the  relator  as  a  person  having  an  interest 
in  the  by-law. 

As  to  the  first  objection,  I  have  felt  a  good  deal  of  doubt 
whether  the  legislature  did  not  intend  that  in  the  body  of  every 
by-law  shall  be  stated  a  day  upon  which  it  is  to  take  effect.  The 
date  on  which  the  by-law  is  passed  does  not  necessarily  form  a  part 
thereof,  though  it  may  be  the  practice  for  some  officer  of  the 
corporation  to  mark  the  day  of  its  passing  thereupon.  And  I 
think  the  legislature  meant  that  it  should  not  be  necessary  to  refer 
to  any  thing  extrinsic  to  the  by-law  for  the  purpose  of  learning 
when  it  would  or  had_come  into  operation.  The  purchaser  of  a 
debenture,  for  instance,  would  require  to  see  that  it  and  the 
by-law  under  which  it  was  issued  were  legal,  and  might  on  that 
account  require  to  Fee  when  the  by-law  took  effect.  The  third 
objection  is  answered  by  the  affidavits  in  reply,  the  debentures  are 
made  payable  within  twenty  years  from  the  day  the  by-law  wae 
passed,  on  which  day  it  took  effect. 

I  think  the  fourth  objection  that  the  petition  on  which  the 
by-law  is  based,  was  not  signed  by  three-fourths  in  number  and 
one-half  in  value  of  the  owners  of  the  real  property  to  be  bene- 
fited, cannot  be  entertained  by  us.  The  Municipal  Institutions 
Act,  section  800  expressly  provides  that  the  number  of  the  owners 
and  the  value  of  the  real  property  is  to  be  ascertained  and 
**  finally  determined"  in  the  manner  and  by  the  means  provided  by 
by-law.  There  is  a  by-law  for  that  purpose,  under  which  the 
clerk  of  the  city  council  has  acted.  It  is  not  objected  that  ho 
acted  corruptly  and  fraudulently,  and  though,  as  I  gather  from 
the  unanswered  statements  in  the  relator's  affidavits,  the  oity 
clerk  has  fallen  into  error,  an  error  easily  accounted  for,  as  hia 
conclusions  were  drawn  from  the  assessment  roll  only,  yet  I  think 
we  cannot  on  that  account  annul  the  whole  proceeding. 

The  191  section  of  the  act  plainly  contemplates  that  this 
objection  should  be  heard  and  disposed  of  by  the  Council  of  the 
city  before  the  by-law  is  passed. 

I  am  not  to  be  understood  as  determining  that  he  should  have 
confined  his  enquiry  to  the  assessment  roll,  when  he  was  required 
to  ascertain  and  finally  determine  the  matter  of  number  and  value, 
but  I  think  that  having  acted  as  we  must  assume,  bona  fide,  ibe 
legislature  intended  his  determination  to  be  final,  as  the  founda- 
tion for  the  by-law  authorising  the  improvement  and  imposing 
the  special  rate.  The  fifth  objection  invoUes  the  same  coosidei^a- 
tion. 

The  sixth  objection  is  sustained  in  fact  as  I  understand  the 
statemente.  But  the  provision  requiring  notice  of  the  intention 
to  pass  the  by-law  to  be  given  or  sent  to  parties  affected  by  it,  is 
not  statutory,  nor  is  the  validity  of  the  by-law  made  dependent 
on  provisions  contained  only  in  by-laws.  And  although  the 
relator  states  in  his  affidavit  that  he  had  no  notice  of  the  by-law 
♦*  until  some  time  after  it  was  passed,"  and  that  he  first  became 
aware  of  the  particulars  of  it,  and  of  the  proceedings  on  which  it 
was  based  in  February  last,  yet  it  is  difficult  to  suppose  that  he 
was  not  aware  long  before  that  date,  that  the  stone  sidewalk  was 
being  laid  down,  or  that  the  work  was  of  that  character  which 
was  usually  paid  for  by  special  local  rate.  This  was  enough  to 
put  any  one  on  enquiry.  Then  he  seems  from  his  own  expression 
to  have  become  aware  of  the  by-law  some  time  before  he  became 
aware  of  ite  precise  contente,  but  the  knowledge  of  the  first  waa 
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notice  of  the  second,  and  be  might  then  have  .learned  everything 
necessary  to  support  a  mach  earlier  application  to  qnash  the 
by-law. 

There  remains  only  the  second  objection,  -which  is  pointed  at 
the  fourth  section  of  the  by-law,  and  this  section  has  been  aban- 
doned on  the  argument  as  illegal.  To  this  extent  therefore  the 
by-law  must  be  quashed,  and  the  question  is  whether  the  residue 
can  be  supported  without  it.  I  do  not  perceive  that  the  statute 
makes  it  iodispeosable  that  the  by-law  should  name  the  day  on 
which  either  the  debentures  or  the  interest  thereupon  should 
become  payable.  The  third  section  of  the  by-law  distinctly  autho- 
rises the  raising  the  money  by  loan  on  debenture^  It  appears  that 
the  debentures  themselyes  were  issued  in  conformity  to  the  statute, 
not  in  compliance  with  this  illegal  provision  in  the  by-law.  The 
other  portions  of  the  by-law  are  independent  of  the  fourth 
section.  And  it  would  have  been,  as  I  think,  a  legal  and  effectual 
by-law  if  this  fourth  clause  had  not  been  introduced.  We  may,  I 
think,  lop  off  this  rotten  limb,  and  leare  the  tree  to  which  it  was 
attached  in  full  Tltality.  It  is  unnecessary  to  its  existence,  and 
to  its  bearing  the  fruit  it  was  intended  to  produce.  To  drop 
metaphor,  it  appears  to  me  the  defect  is  confined  to  the  fourth 
secUon,  and  does  not  vitiate  the  rest :  the  fourth  section  must  be 
quashed. 

Upon  the  whole,  though  leaning  in  favor  of  the  first  objection 
which  strikes  at  the  whole  by-law,  yet  when  I  consider  the 
mischief  or  serious  inconvenience  which  probably  would  result 
from  quashing  the  by-law  at  this  late  period,  I  think  we  ought, 
as  a  matter  of  discretion,  if  we  possess  such  discretion,  rather 
to  discharge  than  to  make  absolute  this  rule.  It  is  true,  a 
distinction  has  beei  well  taken  between  objections  extrinsic  to 
the  by-law,  and  such  as  appear  on  the  face  of  it,  as  to  the 
duty  of  the  court  on  applications  to  quash ;  and  this  objection 
is  not  extrinsic,  but  the  Consol.  Stat^U.  C,  ch.  2,  sec.  18,  subs. 
2,  enables  us  to  treat  the  word  may  **  as  permissive,"  not  manda- 
tory, and  the  196  section  of  the  municipal  institution  act  says  the 
court  may  quash  a  by-law  in  whole  or  in  part  for  illegality. 
Treating  the  expression  as  conferring  an  authority,  with  a  dis- 
cretion to  abstain  from  its  exercise,  I  think  this  a  fitting  occasion 
to  exercise  that  discretion. 

I  think,  therefore,  the  rule  should  be  made  absolute  to  quash 
the  fourth  section  of  the  by-law,  and  should  be  discharged  as  to 
the  residue,  without  costs  on  either  side. 

Per  eur. — Rule  discharged. 


SxAiut  V.  Baldwin  et  al. 


Xeue — Oavenant  far  quiet  eafisfVMnf— Anaoek  of,  vndtir  ntperior  aMAorOy  net 
eMiikitiffateaeeiUio»efka9»-'iiowfarU9aor" 


By  letters  patent,  liwiriog  date  In  tiM  jmr  1840,  o«ialn  lands  dtaate  on  the 
wAter'a  edga  in  the  dtj  of  'foronto,  were  granted  to  one  **  A. ;"  the  patent  con- 
taining a  condition  for  the  erection  of  an  eeplanada  aocordlng  to  a  oartaln  plan, 
vlthf u  three  years  from  the  date  thereof. 

A.,  by  indenture,  demiMd  the  mdd  landa  to  plaintiff,  with  full  ooTenanta  againat 
all  the  world. 

I  n  1853.  the  atet.  t6  Vic.  cap  219,  enacted,  that  unlets  the  ownen  and  lemeei 
•honld.  within  twelve  mouUia,  eraet  the  esplanade,  the  corporation  of  the  city  of 
IVMviito  abould  do  It,  and  impoae  a  epedal  rate  to  iteflray  the  expeoite  thereof; 
and  by  etaL  20  Tic.  cap.  80.  furtlier  powers  were  granted  to  the  corporation  with 
respect  to  the  erection  of  the  esplanade,  among  others  to  enter  upon  the  water- 
Iota,  *c. 

Under  the  above  mentioned  atetatca  the  eorporatlon,  by  thdr  acrats,  entered 
upon  the  premises  in  question,  and  by  fllllng  np  the  space  between  the  water's 
edge  and  the  esplanade  preTented  the  worlcing  of  the  plaint ilTs  mill,  which  was 
the  damage  oompUlned  of  in  this  suit.  Mdd.  that  the  act  of  the  oorporation 
bnlag  done  under  sapnior  authority  (the  Icglslaiors)  although  the  statato  did 
not  exiat  at  the  time  of  tlie  execution  of  the  lease,  yet  an  the  brsach  of  oorenant 
did  not  arise  from  the  neglect,  fraud,  or  procurement  of  the  lessor,  but  fh>m  the 
nonftilfllmeint  by  the  leasee  of  his  own  eovananta,  tlie  dafimdante  ware  entitled 
to 


The  declaration  set  out  a  lease  of  certain  premises  in  the  city  of 
Toronto,  being  a  water-lot,  made  by  one  Margaret  Phoebe  Baldwin 
to  one  John  MnlhoUand.  The  plaintiff  shewed  the  term  (of  42 
years  from  1st  November,  1844)  to  be  vested  in  himself  by  assign- 
ments, and  stated  that  all  the  estate  and  interests  of  the  lessor 
became  legally  vested  in  the  Hon.  Robert  Baldwin,  that  he  died, 
and  that  the  defendants  are  his  executors,  and  set  out  a  covenant 
ia  the  lease  for  quiet  enjoyment  by  the  lessee,  his  executors  and 
iissigns,  without  the  lawful  let,  suit,  hindrance,  denial,  ouster, 
eviction,  ejection  or  interruption  of  the  lessor,  her  heirs  or  assigns. 


or  any  other  person  or  persons  whomsoever,  having  or  lawfully 
claiming  any  estate,  right,  title,  interest  or  demand  of,  in,  or  to  the 
demised  premises,  by  or  through  her  or  them,  or  by  or  through 
her  or  their  acts,  measures,  consents,  default,  neglect,  or  procure- 
ment,  or  by,  from  or  through  any  other  person  or  persons  whom- 
soever. Breach,  that  after  plaintiff  became  assignee  of  the  term, 
and  possessed  of  the  premises,  and  while  the  reversion  was  vested 
in  Robert  Baldwin,  and  in  his  lifetime,  and  during  the  term,  the 
corporation  of  the  city  of  Toronto  had  the  lawful  right  and  title 
(not  derived  under  Mulholland,  &c)  to  enter  and  to  grant  to 
others  the  right  of  entry  upon  the  demised  premises,  and  to  retain 
possession  and  to  disturb  plaintiff  in  the  enjoyment  thereof;  and 
afterwards  and  while  plaintiff  was  possessed,  the  Grand  Trunk 
Railway  Company,  and  other  persons,  having  lawful  right  from 
and  under  the  corporation  of  the  city  of  Toronto,  (not  derived 
under  Mulholland,  &e.)  and  having  full,  just  and  perfect  right 
to  enter  into  the  possession  of  the  demised  premises,  by  and 
with  the  consent  and  approbation  of  Rubert  Baldwin,  in  his  life 
time,  did  enter  and  did  rightfally  put  oat  the  -plaintiff  from  pos- 
session, and  disturb  and  interrupt  him  in  the  enjoyment  of  the 
demised  premises,  and  being  in  such  possession  the  Qraod  Trunk 
Railway  Company  and  other  persons  claiming  title,  and  aoting 
under  the  city  corporation,  and  with  the  consent  of  the  said 
Robert  Baldwin,  did  fill  np  with  earth  the  water-lot  from  the 
water's  edge  southwi^rds  to  the  northern  limit  of  an  esplanade,  of 
100  feet  wide,  built  along  the  bay  at  the  southern  limit  of  the 
water-lot,  and  thereby,  &c.,  stating  the  injury  inflicted  upon  the 
plaintiff,  and  the  damage. 

Demurrer. — I.  Because  it  is  not  shewn  that  the  corporation  of 
the  city  of  Toronto  claimed  the  alleged  right,  through  Margaret 
Phoebe  Baldwin,  her  heirs  or  assigns,  or  by  her  or  their  acts,  con- 
sent, &o.  2.  That  it  is  not  shewn  that  such  alleged  right  accrued 
before  the  making  of  the  coveaant.  8.  That  it  is  not  shewn  by 
what  right  the  corporation,  or  the  railway,  or  the  other  persons 
claiming  under  the  oorporation,  entered. 

Fleat  —  1.  That  tlie  entry,  eviction,  &o.,  in  the  breaches 
charged,  were  not  occasioned  by  reason  of  any  matter  or  thing 
contained  in  the  covenant.  8.  That  Mulholland,  in  the  Said  inden- 
ture  of  lease,  covenanted,  that  he,  his  executors,  administrators 
or  assigns,  should  within  the  time,  and  in  the  manner  appointed 
by  provincial,  municipal  or  other  competent  authority,  at  their 
own  cost,  erect,  build,  &o.,  all  such  buildings,  matters  or  things 
on  the  demised  premise^  or  in  the  immediate  neighbourhood 
thereof,  according  to  the  provisions  contained  in  certain  letter 
patent  from  the  crown,  dated  21st  February,  1840,  granting, 
amongst  other  things,  certain  lands  adjoining  to  the  demised  pre- 
mises, to  the  city  of  Toronto,  upon  certain  trusts,  were  or  might 
be  necessary  to  be  erected  on  behalf  of  the  said  Margaret  Phoebe 
Baldwin,  her  heirs  or  assigns,  as  proprietors  of  the  demised  pre- 
mises, so  as  to  entitle  her  or  them  to  a  conveyance  of  the  said  ad* 
joining  lands  from  the  corporation  of  Toronto,  sccording  to  the 
provisions  of  the  letters  patent.  That  by  the  letters  patent,  and 
hy  force  of  the  statute  16  Vic.  cap.  219,  it  became  necessary,  on 
behalf  of  the  said  Robert  Baldwin,  as  proprietor  of  the  demised 
premises,  and  in  respect  of  the  same,  to  entitle  him  to  a  convey- 
ance of  the  adjoining  pieces  of  land,  as  in  the  covenant  mentioned, 
to  build  in  front  of  and  upon  the  demised  premises,  an  esplanade, 
within  twelve  months  from  the  1st  of  January,  1858,  and  plaintiff 
did  not  build  the  same  at  any  time,  wherefore,  and  by  authority 
of  the  said  statute,  and  also  by  authority  of  the  sUtute  20  Vio. 
cap.  80,  the  corporation  of  Toronto  and  the  Grand  Trunk  R^lway 
Company,  and  the  said  other  persons  for  the  purposes  in  the  said 
acts  anthorized,  entered  upon  the  premises,  and  did  the  several 
acts  in  the  said  breach  charged. 

2nd  Replication  to  8rd  plea,  that,  according  to  the  provisions  of 
the  said  letters  patent,  it  was  not  necessary  in  order  to  entitle  the 
said  Margaret  Phoebe  Baldwin,  or  the  said  Robert  Baldwin,  as 
her  assignee  and  proprietor  of  the  demised  premises,  to  erect, 
build,  &o.,  any  buildings,  works,  matters  or  things,  either  on  the 
demised  premises  or  in  the  immediate  neighborhood  thereof,  but 
that  by  the  letters  patent  the  said  adjoining  lands,  with  other 
lands,  were  granted  to  the  corporation  of  Toronto,  in  trust,  to  con- 
vey the  same  to  the  owners  of  the  demised  premises,  subject  to  a 
charge  thereon  binding  the  lands ;  that  the  proprietors  of  the 
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demised  premises  and  adjoining  Unds  wonld  build  the  esplanade 
aoross  the  lands  referred  to  in  the  third  plea ;  that  according  to 
the  letters  patent,  the  bailding  the  esplanade  was  not  a  condition 
precedent  to  the  conveyance  by  the  corporation  of  the  adjoining 
lands,  but  it  was  the  daty  of  the  corporation  at  once  to  convej  the 
same  withont  any  erections,  &c.,  being  first  made. 

8rd  Replication  to  8rd  plea,  that  according  to  the  proTi- 
ahuM  of  the  ssid  letters  patent,  and  of  the  stat  16  Yio.  cap. 
210,  it  became  neeessary  on  behalf  of  the  said  Robert  Baldwin, 
as  assignee  of  the  said  Margaret  Phoebe  Baldwin,  as  pro- 
prietor of  the  ifomised  premises,  and  in  respect  of  the  same, 
so  as  to  entitle  him  to  a  coBTeyanoe  of  the  adjoining  piece 
of  land,  that  an  esplanade  of  only  100  feet  in  width  should 
be  built  in  firont  of  and  across  a  small  portion  of  the  south 
end  of  the  demised  premises,  and  across  land  co?ered  With  water 
to  the  south  thereof,  and  that  no  other  erection,  Aa*  was  neces- 
sary acoordlag  to  the  conditions  of  the  said  letters  patent ;  that 
the  building  the  esplanade  according  to  the  letters  patent  would 
not  and  did  not  disturb,  Ac,  plaintiff  in  the  quiet  posseesion  of 
that  portion  of  the  demised  premises  in  the  declaration  specified, 
and  that  it  was  not  necessary  in  the  eonstruetion  of  such  ei^ianade 
te  de  the  sereral  acts  in  the  breach  charged,  but  that  the  breaches 
of  coTeaaat  complained  of  were  on  account  of  the  rightful  disturb- 
ance, against  plaintiff's  ooneent,  by  the  Grand  Truok  Railway 
Company  and  others,  lawfully  elaiming  and  haTing  title  by  and 
under  the  corporation  of  Toronto,  of  the  plaintiff's  quiet  enjoy- 
ment of  that  portion  of  the  demised  premises  extending  team  the 
northern  side  of  the  esplanade  up  to  the  water's  edge,  and  not 
including  the  esplanade,  and  were  other  and  different  breaches 
and  wrongs  than  those  justified  in  the  third  plea. 

Demurrer  to  first  plea,  because  it  neither  denies,  nor  confesses 
and  avoids  the  specific  breaches  eharged.  That  the  declaration 
does  not  allege  that  the  breaches  were  occasioned  by  any  thing  in 
the  covenant  of  Margaret  Phoebe  Baldwin,  but  that  they  were  in 
eonlravention  of  that  covenant.  That  the  plea  admits  the  fikcts 
stated  in  the  breach,  and  only  traverses  the  legal  effect  of  them, 
and  that  the  facts  admitted  were  matters  and  things  contrary  to 
the  covenant  of  Margaret  Phosbe  Baldwin. 

Demurrer  to  the  third  plea.— Plea  no  answer,  for  the  breach 
•omplained  of  is  not  the  construction  of  the  esplanade,  but  the 
entry  by  the  Grand  Trunk  Railway  Company  and  others,  having 
lawful  title  under  the  corporation  of  Toronto  (not  derived  under 
Mulholland,  &c.,)  upon  the  demised  premises,  and  filling  up  a  part 
ether  than  that  covered  by  the  esplanade,  with  earth,  and  disturb- 
ing plaintiff  in  the  enjoyment  thereof;  that  it  is  not  shewn  that  in 
the  coastmction  of  the  esplanade  it  was  necessary  to  do  the  acts 
complained  of,  and  it  appears  that  the  esplanade  was  erected 
before  the  disturbance  complained  of  in  the  declaraUon ;  that  the 
covenant  declared  on,  and  the  covenant  of  Mulholland,  pleaded, 
are  independent  covenants ;  th&t  the  ju9tifieation  attempted  to  be 
set  up  does  not  apply  or  refer  to  the  breaches  alleged. 

Rejoinder. — Demurrer  to  2od  replication  to  third  plea,  because 
it  does  not  answer  the  plea ;  because  the  plea  justifies  not  only 
under  the  coyenant,  but  also  under  the  statutes,  in  the  pica 
mentioned. 

Demurrer  to  3rd  replication  to  3rd  plea,  that  the  replication 
only  answers  so  much  of  the  3rd  pica  as  justifies  under  the  cove- 
Bant  of  the  lessee,  and  the  stat.  16  Vic,  but  leaves  unanswered 
the  justification  under  the  stat  20  Vic,  that  the  replication  admits 
the  justification  as  to  that  part  of  the  premises  included  in  the 
esplanade,  to  which  part  only  the  replication  applies. 

Joinder  in  demurrer. 

J?arrwoa  for  plaintiff.«>The  covenant  is  in  the  most  general 
terms  against  the  acts  of  ti^ry  person  lawfully  claiming  any  right 
or  interest  in  the  premises. 

It  is  unnecessary  that  the  right  of  the  corporation  of  Toronto  to 
enter  should  be  shewn,  {FoMter  v.  FUnon  4  T.  R.  617,  Bodffton  v. 
£.  /.  Companff,  8  T.  R.  278) ;  nor  need  it  be  shewn  that  such 
right  existed  when  the  lessor  entered  into  the  covenant  (Buckley 
T.  Williams,  8  Jur.  826;  Skinner  v.  Kilbyt,  1  Show.  70;  Wotton 
v.  JWs,  2  Saund.  181,  note  10 ;  J'ordan  v.  TwelU,  Cases  Temp. 
Hardw.  172;  JBrookt  v.  Humphreys,  6  Bing.  N.  C.  66.)  The  dec- 
laration shows  that  the  Grand  Trunk  Railway,  and  other  persons, 


entered  by  authority  of  the  corporation  of  Toronto,  and  their  title 
is  sufficiently  shewn. 

The  first  plea  contains  no  answer  to  the  declaration ;  it  only 
alleges  that  the  eviction,  &o.,  were  not  occasioned  or  suffered  by 
reason  of  any  thing  in  the  covenant  of  Margaret  Phoebe  Baldwin 
contained.  Granted  that  it  it  so,  yet  the  covenant  which  is  for 
quiet  eigoyment,  against  the  acts  of  all  persons,  is  broken  by  what 
is  charged,  and  so  the  plea  is  no  answer. 

As  to  the  8rd  plea,  in  Lyman  v.  Snarr,  9  U.C.C.P.  104,  the  court 
held  that  this  plaintiff,  who  was  lessee  of  Lyman,  was  bound  to 
pay  rent  according  to  his  covenant,  although  he  pleaded  that  the 
city  of  Toronto  had,  under  the  20  Vic.  cap.  8,  filled  up  the 
water  lot  leased  with  earth.  {Shaw  t.  Stenton,  2  H.  &  N.  858 ; 
Ftsehell  v.  Scoti,  16  C.  B.  69.)  See  Ifale  v.  i^avtoa,  4  C.  B.  N.S. 
85 ;  Schiiizn  v.  Derry,  4  E.  &  B.  878,  which  shew  only  that 
when  a  man  engages  to  do  a  particular  act,  unless  prevented 
by  specified  exceptions,  the  temporarjr  eziatenco  of  the  preven- 
tion does  not  discharge  him  from  his  engagement.  Then  the 
power  to  build  the  esplanade  does  not  include  the  filling  in 
the  rest  of  the  land ;  and  the  two  statutes,  or  the  later  one,  20 
Vic.  cap.  80,  sec  6,  makes  the  filling  in  a  charge  on  the  lands, 
not  on  the  occupants. 

A,  WiUon,  Q.C,  contra,  contended  that  as  the  plaintiff,  in  the 
third  replication  to  the  third  plea,  restricted  his  claim  to  the  filling 
up  the  lot  between  the  northern  boundary  and  the  esplanade,  such 
restricUon  was  in  effect  a  discontinuance .  He  argued  that  it  was 
not  enough  to  aver  that  the  corporation  of  the  city  had  lawful 
title,  not  derived  from  the  plaintiff,  i.  e.,  a  lawful  title  shewn  to 
have  been  created  before  the  lease  to  the  plaintiff;  but  it  is  not 
averred  the  title  was  derived  from  defendant.  (2  Saund  180,  n.  10.) 

Plaintiff,  as  assignee  of  Mulholland,  was  bound  to  erect  the 
esplanade  within  a  year  after  the  passing  of  16  Vic.  Owing  to 
his  not  fulfilling  this  covenant,  in  the  lease  of  which  he  was 
assignee,  the  provisions  of  20  Vic.  became  applicable,  and  afford 
a  justification  to  the  corporation  to  do  or  authorize  to  be  done  the 
acts  complained  of.  The  plaintiff  asserts  that  certain  things  were 
not  necessary  under  the  letters  patent,  but  how  can  the  coort 
judge  of  them  when  they  are  not  set  out  t  The  first  plea,  perhaps, 
cannot  be  entertained,  but  the  third  is  good.  The  principal  point 
is,  whether  under  a  general  covenant  for  quiet  enjoyment  like  tlie 
present,  there  being  nothing  in  existence  then  inconsistent  with 
the  conveyance  to  the  covenantee,  a  matter  subsequently  originat- 
ing, which  causes  disturbance  to  plaintiff,  gives  him  a  right  of 
action  against  the  covenantor.  (Aeid  v.  Hoskins,  4  £.  &  B.  979  ; 
MelviUe  v.  DeWolf,  4  £.  &  B.  844;  Rawle  on  CovU.  187, 188 ; 
DudUy  V.  FoUiott,  8  T.  R.  684.) 

C,  Fatteraon  on  the  same  side. 

Drapwe,  C.  J. — The  principal  question  Is,  whether  the  third 
plea  answers  the  breach  of  covenant  charged  In  the  declaration. 
Considering  the  two  statutes  relied  upon  by  that  plea,  end  bo 
much  of  the  letters  patent  as  the  plea  and  those  statutes  set  forth, 
it  appears  to  roe  the  corporation  of  Toronto  had  lawfVil  right  to 
enter  on  the  demised  premises,  and  to  outkoriie  others  to  enter 
and  do  the  acts  charged  as  constituting  the  breach  of  covenant, 
and  the  plaintiff  himself  asserts,  and  the  defendants  do  not  deny, 
that  such  lawful  right  existed.  The  right  to  enter  and  make  the 
esplanade,  and  the  right  to  enter  upon  and  fill  up  the  water-lot, 
rest  upon  distinct  grounds,  the  one  precedes,  the  other  is  created 
after  the  execution  of  the  lease  set  forth  in  the  declaration,  and 
the  alleged  breach  of  covenant  is  declared  in  the  replication  to  the 
third  plea,  to  consist  in  the  exercise  of  this  later  right 

And  it  could  not  well  be  otherwise  when  we  observe  that  accord- 
ing to  the  letters  patent  as  set  out  in  the  preamble  to  the  16  Vic. 
cap.  219,  the  erection  of  the  esplanade  in  front  of  the  water-lot, 
would  entitle  the  owner  thereof  to  a  conveyance  of  an  extension  of 
the  water-lot,  as  described  in  a  map  annexed  to  the  letters  patent, 
and  also  to  a  conveyance  of  other  land  specified.  Mai*garet  Phcebe 
Baldwin,  as  such  owner,  leased  to  Mulholland  under  whom  the 
plaintiff  derives  his  title,  and  Mulholland  covenanted  to  build  the 
esplanade ;  but  according  to  the  letters  patent  the  esplanade  should 
have  been  erected  within  three  years  from  February,  1840.  But 
no  esplanade  was  even  begun  in  1858,  when  the  statute  16  Vic. 
enacted,  that  unless  the  owners  or  lessees  of  the  different  water- 
lots  should,  within  twelve  months,  erect  that  portion  of  the  espla- 
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Bade  firontiDg  upon  or  crosslDg  their  respectiTe  premises,  the 
corporaiioQ  of  Toronto  should  do  it,  and  that  corporation  was  em- 
powered to  impose  a  special  rate  to  defray  the  expense  of  such 
erection  by  that  body. 

In  1857,  the  act  20  Vio.  cap.  80,  was  passed,  which  recites  that 
nnder  the  former  act  the  corporation  of  Toronto  had  contracted 
with  the  Grand  Trunk  Bailway  Company  to  build  an  esplanade  in 
front  of  the  city,  and  that  it  had  become  necessary  to  grant  further 
and  other  powers  to  the  corporation  to  enable  them  to  complete  the 
esplanade  according  to  the  contract,  and  certain  other  work  con- 
nected therewith ;  and  in  addition  to  authorizing  the  construction 
of  the  esplanade,  &nd  the  entry  upon  all  lands  and  water-lots  and 
the  crossing  all  wharres,  docks,  piers  and  premises  lying  within 
the  limits  of  the  esplanade,  this  act  further  empowered  the  corpo- 
ration to  contract  for  filling  the  whole  space  between  the  northern 
limit  of  the  esplanade  and  the  shore  of  the  bay  of  Toronto,  and 
for  that  purpose  to  enter  into  and  upon  all  water-lots,  &c.  The 
expense  of  filling  np,  ^.,  was  to  be  repaid  to  the  corporation  by 
the  owners  or  other  persons  ha?ing  estates  in  the  land  on  which 
the  grading,  leyelling  and  filling  in  shall  be  done. 

The  alleged  breach  of  ooTcnant,  therefore,  appears  to  consist  in 
this — that  the  legislature,  after  the  leaSe  to  Mulholland,  who  bad 
not  erected  the  esplanade  in  front  of  the  demised  premises  accord- 
ing to  his  ooTonant,  conferred  powers  on  the  corporation  of 
Toronto  to  interfere  with  the  private  rights  both  of  lessor  and 
lesseee,  and  their  respecti? e  assignees ;  that  the  oorporation  exer- 
cised this  right,  nnd  thereby  distnrbed  the  plaintiff  in  the  quiet 
enjoyment  of  the  water-lot  That  the  act  of  the  corporation  was 
lawfttl,  being  done  under  an  authority  paramount  to  the  lessor, 
though  exercised  after  the  making  Uie  lease ;  and  that  this  is 
analogous  to  an  entry  by  title  paramonnt,  and  therefore  the 
defendants  as  executors  of  Robert  Baldwin,  In  whose  lifetime  and 
possession  of  the  reyeraion  these  acts  were  done,  are  liable  to  the 
plaintiff. 

The  declaration  expressly  negatiTes  that  the  corporation  of 
Toronto  derived  their  title  by,  throngh  or  nnder  the  lessee  or  any 
subsequent  assignee,  and  is  not,  therefore,  open  to  the  objection 
that  it  was  matter  of  donbt  whetiier  the  oorporation  did  not  deriTe 
their  titie  in  that  manner.  (See  IfM%  t.  King,  1  H.  BI.  86 ; 
Brocket  v.  Humpkreye,  6  Bing.  N.  C.  67.)  But  the  plea  discloses 
what  the  tft?e  of  the  corporation  was — shews  tiwt  it  is  derived 
tnm  the  exercise  of  a  superior  authority,  not  fh>m  a  prior  or 
paramount  title,  and  that  it  aoorued  after  the  lease  to  Mulholland 
was  executed.  It  asserts  in  fket  that  the  distcnrbaaoe  of  plaintifTs 
possession  was  under  the  authority  of  the  two  statutes,  and  espe- 
cially of  the  latter,  and  thus  confesses  the  disturbanee,  but  seeks 
to  avoid  the  breach  of  covenant  charged.  -  And  if  the  law  be,  as  I 
understand  it,  from  die  case  of  Wotton  v.  J7e/tf,  2  Wm.  Saund.  177, 
and  the  authorities  referred  to  in  note  10  to  that  case,  that  in 
order  to  constitute  a  breach  of  this  covenant  the  lawful  title  under 
which  the  act  compltUned  of  was  done  must  have  existed  before  or 
at  the  time  of  the  lease,  the  plea  is  a  good  answer,  admitting  that 
the  declaration  is  sufficient. 

Looking  at  all  these  pleadings,  it  appears  clearly  to  me  that  the 
lawful  right  exercised  by  the  corporation  of  Toranto,  and  those 
who  acted  under  them,  did  not  exist  when  the  covenant  declared 
upon  was  entered  into ;  and  so  far  as  the  statute  1 6  Vie.  is  con- 
cerned, the  exercise  of  the  powers  granted  to  the  corporation  was 
contingent  on  the  fulfilment  or  non-fulfilment  by  Mulholland  of 
his  own  covenant  set  out  in  the  third  plea.  Both  statutes  proceed 
from  the  supreme  authority,  the  legislature ;  and  I  do  not  see  how 
it  can  be  said  from  anything  that  appears  on  the  pleadings,  that 
the  exercise  of  that  authority  was  brought  about  by  or  throngh 
the  acts,  measures,  consent,  default,  neglect  or  procurement  of 
the  lessor  or  of  Robwt  Baldwin.  If  what  the  plaintiff  contends 
for  be  correct,  then  it  would  appear  to  follow  that  wherever  the 
legislature  have  granted  a  charter  to  a  railway  company,  with  the 
nsual  powers  to  enter  and  take  lands,  the  exercise  of  these  powers 
will  causo  a  breach  of  covenant  on  the  part  of  lessors  or  former 
owners  of  such  lands,  who,  prior  to  the  granting  of  the  charter, 
have  leased  or  conveyed  with  a  general  covenant  for  quiet  enjoy- 
ment. Such  a  covenant,  how'ever,  is  intended  as  an  indemnity 
•gainst  the  acts  of  particular  persons :  that  is,  of  those  having 
lavrfnl  title  before  the  covenant  was  entered  into.      It  is  not  a 


covenant  to  do  some  specific  act  or  acts.  And  if  it  be  conceded, 
as  the  language  used  by  Sir  N.  Tindil,  in  tivans  v.  Button,  4  M. 
&  Gr.  968,  tends  strongly  to  shew  that  a  contract  may  be  dis- 
solved by  superior  authority,  so  that  the  contractor  is  relieved 
from  performance,  I  do  not  see  why  the  act  of  the  Legislature  in 
this  case  may  not  equally  relieve  the  covenantor  from  indemnifying 
his  lessee.  If  after  the  letters  patent  and  the  lease  to  the  plaintiff 
an  act  had  been  passed  prohibiting  the  erection  of  the  esplanade, 
there  is,  I  apprehend,  no  doubt  that  the  plaintiff  would  have  been 
relieved  from  his  covenant  to  erect  it  \  and  It  appears  to  me  the 
defendants  should  be  equally  relieved  from  indemnifying  against 
acts  lawful,  because  done  under  powers  given  by  the  legislature, 
and  which  acts,  if  not  so  legalized,  would  not  have  constituted  a 
breach  of  the  lessor's  covenant  for  quiet  enjoyment. 
I  think  the  defendants  are  entitled  to  judgment  on  this  record. 

l*er  cur. — Judgment  for  defendants. 


Tm  Bishop  or  Toboiito  t.  Gartwsll. 

jqjMmai^-iVbttee  of  inUaMcn  to  promd^yecenatry  vihen  Jhw  termt  hatepuuti 

wWuhU  ortiy  tUpt  kavtfig  been  taken, 

B^  tlMt  OB^mOBth^inotleeof  iBtentioik  <b  ^roeaed  ta  MOMiary  ^  H«eCmeDt  n 
ta  oHwrMtfona,  irtafta  taut  tens*  hav»  pMtad  withoai  anjr  prooMdiogi  having 
baea  token. 

M,  C,  Cameron,  in  Easter  term,  obtained  a  rule  nut  to  set  aside 
the  notice  or  trial,  trial  and  verdict  in  this  cause  for  irregularity, 
with  coats,  issue  having  been  joined  more  than  four  terms,  and  no 
term's  notice  of  intention  to  proceed  having  been  given,  or  for  a 
new  trial  on  the  merits. 

The  affidavits  stated  that  the  writ  in  this  ejectment  suit  was 
served  on  the  defendant  in  the  latter  end  of  February  or  beginning 
of  March,  1859,  and  an  appearance  was  entered  on  the  14th  of 
March,  1859 ;  that  no  notice  or  proceeding  of  any  kind  was  served 
or  taken  in  the  cause  from  the  last  date  until  the  9th  March,  1861, 
when  notice  of  trial  was  served  for  the  then  next  ensuing  assizes 
at  Guelph.  That  on  the  25th  of  March,  1861,  notice  was  served 
on  the  agent  of  the  plaintiff's  attorney,  that  if  the  trial  was  pro- 
ceeded with,  application  would  be  made  to  set  aside  the  proceed- 
ings for  want  of  a  term's  notice,  and  that  no  such  notice  had  been 
given ;  that  the  plaintiff  proceeded  to  trial  and  obtained  a  verdict ; 
that  the  defendant's  attorney  caused  the  defendant  to  be  written 
to,  informing  him  of  the  service  of  noticO  of  trial,  directly  after 
such  notice  was  served.  The  defendant  swore  he  never  received 
this  letter ;  that  he  only  became  aware  the  cause  was  entered  for 
trial  by  lieing  casually  in  Guelph  on  the  first  day  of  the  assize  : 
that  he  was  not  prepared  to  defend,  and  that  no  defence  was 
offered,  and  that  he  hnd  a  good  defence  on  the  merits  as  he  verily 
believed,  stating  that  he  and  his  father,  under  whom  he  claimed, 
had  been  about  27  years  in  possession,  occupying,  clearing  and 
improving. 

In  Trinity  Term,  iV.  Kingtmitt  shewed  cause  on  affidavits,  that 
the  notice  not  to  proceed  was  not  served  until  after  the  opening  of 
the  assises  at  Guelph  ;  that  the  verdict  would  have  been  taken  on 
the  first  day  if  the  defendant  had  not  expressed  a  desire  to 
have  it  put  off  till  the  arrival  of  his  counsel  ;  and  on  the  following 
day  the  verdict  was  taken,  the  defendant's  counsel  being  in  court, 
but  not  appearing.  On  the  question  of  merits  an  affidavit  was 
filed  setting  out  a  letter  dated  in  1846,  from  defendant,  according 
to  which  he  desired  to  purchase  the  land  from  the  Church  Society 
of  the  Diocese  of  Toronto,  for  whom  the  plaintiff  holds  this  land 
as  trustee.  {Bagarty,  J.,  referred  to  Scrope  v.  Paddiaon^  4  L.  T. 
N.  S.  254.)    4th  May  1861. 

M.  C,  Cameron  contended  that  Scrope  v.  Paddtson  did  not  apply. 
The  objection  here  is,  that  a  term's  notice  has  not  been  given. 
The  English  rule  No.  176  of  Hilary  Term,  1868,  has  not  been 
adopted  by  our  courts,  and  consequently  the  old  practioe  remains. 
He  referred  to  T^e  v.  Wilkea,  U.  C.  2  Prao.  Rep.  325. 

Deapbe,  C.  J.— The  case  of  Doe  on  the  demise  of  Vernon  r.  Jfoe, 
7  A.  &  E.  14,  establishes  that  the  practice  of  requiring  a  term's 
notice  of  intention  to  proceed,  when  there  had  been  no  proceeding 
for  a  year,  applies  to  ejectment  as  well  as  to  any  other  kind  of 
action,  and  the  case  is  the  more  remarkable  since  the  tenant  had 
not  even  appeared,  and  the  parties  to  the  record  as  it  stood  were 
fictitious.  The  plaintiff  John  Doe  being  one  and  the  defendant 
Richard  Roe,  the  other.     Still  on  the  tenants  application  a  jndg- 
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ment  against  the  casual  ejector  was  set  aside  for  want  of  a  term's 
notice.  I  confess  I  have  not  been  able  to  understand  why  the  rule 
should  not  apply  to  actions  of  ejectment  as  well  as  to  anj  other 
actions,  The  reason  of  the  rule  requiring  a  term's  notice,  vis.,  to 
prevent  any  surprise  on  the  defendant  after  the  plaintiff  has  laid 
by  four  terms  or  a  year  without  proceeding,  is  as  applicable  to 
ejectments  as  to  other  eases. 

I  do  not  understand  the  statement  of  counsel  in  Scrape  t.  Paddi- 
son,  that  in  ejectments  under  the  old  practice,  the  plaintiff  was 
out  of  court  if  there  was  no  step  taken  for  two  years.  I  do  not 
find  the  practice  so  laid  down  in  any  authority  or  book  of  practioe 
that  I  have  been  able  to  consult,  and  I  haTe  neyer  met  with  any 
instance  of  such  a  practice  obtaining.  With  regard  to  the  differ- 
ence  in  the  proceeding  since  the  Common  Law  Procedure  Aot^  it  is 
true  there  is  now  no  declaration,  nor  yet  any  plea,  but  after 
appearance  the  writ  and  appearance  are  in  effect  substituted  for 
declaration  and  plea,  an  issue  is  made  up  upon  the  writ  and 
appearance,  and  the  statute  defines  what  question  the  jury  is  to 
try.  A  special  Terdict  may  be  given,  a  bill  of  exoepdons  tendered, 
and  judgment  may  be  entered  on  the  verdict,  and  costs  taxed  for 
or  against  either  party.  In  that  case  Pollock,  C.  B.,  merely 
decided  that  a  oommiasion  to  examine  witnesses  might  go,  although 
a  month's  notice  of  intention  to  proceed  had  not  been  given,  and  this 
may  have  been  on  the  ground  that  the  granting  a  commission  is 
not  a  step  in  the  cause  towards  the  attaining  judgment,  it  is  a 
collateral  proceeding  like  issuing  a  spbpoena ;  or,  which  I  incline 
to  view  as  the  best  reason  for  the  decision,  that  the  objection  of 
the  defendant's  counsel  was  that  the  plaintiff  had  not  declared 
within  a  year  after  the  service  of  the  summons,  ftnd  therefore  he 
was  oat  of  court,  which  objection  might  be  conclusively  answered 
by  remarking  that  the  rule  could  not  apply  to  ejectments  since  the 
Common  Law  Procedure  Act,  because  the  writ  itself  was  substi- 
tuted for  a  declaration  as  soon  as  the  defendant  put  in  an  appear- 
ance, which  that  statute  makes  equivalent  to  a  plea.  In  these 
suggestions,  however,  I  am  speaking  for  myself  only. 

I  confess  I  see  no  reason  why  the  case  of  Doe  Vernon  v.  Roe 
should  not  still  govern  us,  and  as  nothing  is  specifically  settled 
upon  this  point  either  by  statute  or  other  rules  of  court,  we  think 
we  should  adhere  to  the  old  practioe,  which  has  been  heretofore  in 
accordance  with  that  case. 

We  decide,  therefore,  this  mle  should  be  made  absolute,  costs 
of  the  application  to  be  costs  in  this  cauEO. 

Per  Cur — Rule  absolute. 


MoMastkb  v.  The  Corporation  or  Nrwmabkrt. 

Bjf^aw,  qtuuhing  of-^CbrporaUon,  ordinary  ei^pendUure  qf—Powrr  to  di$pom  qf 

fundi. 

Motion  to  qnaah  by-Uwi  08  and  09*  passed  by  the  Oorporatton  of  the  Tflla^  of 
Nem  mxriiet,  on  the  5th  August,  1861.  The  flint,  after  reciting  that  it  is  ne«ee- 
s.iry  that  tlie  Corporation  rbould  purehaM  a  site  for  a  town  Iwli.  enacts  that 
tht*y  purcbane  a  certain  parc«-l  of  land  f  >r  the  sum  of  $250;  Mcondly,  that  the 
Reero  shill  Imtue  his  draft  fcr  the  eald  num  payable  the  Ist  Noveuiber,  1861. 
The  seoottd  (No.  69).  after  reciting  that  the  inhabitants  of  the  village  are  desirous 
of  erecting  a  town  lull,  and  that  tliere  will  be  a  large  surplus  in  the  hands  of  the 
Corporation  after  paylog  for  the  site,  and  paying  the  ordinary  espensee  of  the 
village  for  the  year,  enacts  that  $76U  be  appropriated  for  the  erection,  and  that 
th«i  Keeve  should  issuM  bis  draOs,  payable  the  1st  Noyember,  1861. 

At  the  time  of  passing  Uieae  bylaws,  there  had  been  no  by-law  passed  to  provide 
for  the  ordinary  eipenditure  of  the  year. 

On  motion  to  quash,  held,  that  the  Corporation  has  no  power,  without  the  consent 
of  the  electors,  to  authorixe  the  ezpenditnre  of  money  for  purposas  not  fkliing 
under  the  head  of  ordiuanf  expenditure,  without  having  the  money  In  band  to 
meet  the  demand,  and  without  making  pro? Ision,  by  rate  or  otherwise,  to  raise 
the  required  amount  to  meet  the  demands  when  they  become  due. 

8.  M,  Jarvit  obtained  a  rule  fiMi  to  quash  by-laws  Nos.  68  &  69, 
of  the  Corporation  of  Newmarket,  on  the  following  grounds:  1st 
That  they  are  by-laws  for  raising  money  upon  the  credit  of  the 
municipality,  and  for  contracting  debts  not  payable  within  the 
present  municipal  year,  not  required  for  its  ordinary  expenditure, 
and  have  not  received  the  assent  of  the  electors  of  the  municipality. 
2Dd.  They  do  not  name  a  day  in  the  financial  year,  when  the  same 
shall  take  effect.  3rd.  They  do  not  name  a  day  when  the  debts 
thereby  created  shall  beoome  payable.  4th.  No  special  rate  is 
settled,  to  be  levied  for  paying  the  debts  to  be  created,  nor  tbe 
amount  to  be  levied  annually.  5th.  The  amount  of  the  ratable 
property  in  the  Corporation  for  the  year  1861  is  not  ascertained. 
6th.  The  by-laws  do  not  show  the  amount  of  the  rate  in  the  dollar 


to  be  levied  by  tbe  Corporation  for  the  year  1861,  nor  that  such 
rate  will  not  exceed  the  rate  of  five  hundredths  in  the  dollar.  7th. 
They  do  not  contain  the  recitals  required  by  the  Municipal  Corpo- 
rations Act,  Con.  Stat.  U.  C.  cap.  64,  sec.  222.  8th.  A  by-law  for 
a  similar  purpose  was  rejected  by  the  rate-payers  of  the  village. 

By-law  No.  68  was  passed  on  the  5th  August,  1861,  and  is  enti- 
tled "  A  by-law  for  pnrohasing  a  site  for  a  town  hall."  It  recites 
that  it  is  necessary  the  Corporation  should  purchase  a  piece  of 
land,  whereon  to  erect  a  town  hall,  and  that  a  certain  piece  can 
be  bought  from  Moses  W.  Bogart  for  $250 ;  and  enacts  that  the 
Corporation  do  purchase  the  said  parcel  of  land  for  $250,  to  be 
used  as  a  site  for  a  town  hall.  2nd.  That  the  Reeve  shall  issue 
his  draft  to  the  said  Moses  W.  Bogart  for  $250,  so  soon  as  he  shall 
have  properly  conveyed  and  assured  the  said  parcel  of  land  to  the 
Corporation,  payable  the  Ist  day  of  November,  1861. 

By-Uw  No.  69  was  passed  on  the  same  day,  and  is  entitled  "  A 
by-law  for  erecting  a  town  hall."  It  recites  that  the  inhabitants 
of  Newmarket  are  desirous  of  erecting  a  town  hall ;  that  the  Cor- 
poratian  are  about  purchasing  a  site  for  such  hall ;  and  that  it 
appears  there  will  be  a  large  surplus  in  the  hands  of  the  Corpora- 
tion after  paying  for  tbe  site  and  paying  the  ordinary  expenses  of 
the  village  for  the  year;  and  enacts,  1st,  That  the  committee 
appointed  to  obtain  a  site  for  a  town  hall,  and  to  make  tbe  neces- 
sary arrangements  for  the  building  of  the  same,  do  at  once  proceed 
to  erect  a  ball  on  the  land  to  be  purchased  as  a  site  therefor.  2nd. 
That  the  sum  of  $750  be  appropriated,  to  be  expended  by  the 
committee  on  the  erection  of  the  hall.  8rd.  That  the  Reeve  do 
issue  his  draft  for  such  sums  as  may  be  required  by  the  committee 
as  the  work  on  the  hall  progresses,  so  that  the  amount  for  which 
said  drafts  are  issued  ^all  not  in  the  aggregate  exceed  $750,  not 
payable  before  the  1st  November,  1861.  4tb,  This  by-law  not  to 
take  effect  unless  the  by-law  for  the  purchase  of  a  site  passes. 

An  afiidavit  of  a  resident  and  rate-payer  of  the  village  of 
Newmarket  was  filed,  stating  that  a  by-law  was  prepared  by  the 
Council  of  the  Corporation  of  that  village  in  June,  1861,  for  rais- 
ing by  loan  $4,600,  upon  interest,  payable  within  fourteen  years, 
to  be  applied  in  the  purchase  of  a  site  and  the  erection  of  a  town 
ball  and  market  in  the  said  village,  a  copy  of  which  was  annexed  to 
the  affidavit;  which  by-law,  on  tbe  9th  June,  1861,  was  put  to  the 
vote  of  the  electors,  and  was  rejected  by  a  migor|ty  of  85  out  of 
109  voters,  only  12  voting  for  it   That  three  of  the  Council,  being 
a  migority,  passed  by-laws  Nos.  68  k  69,  tbe  other  members 
opposing  them.     That  neither  of  these  by-laws  was  submitted  to 
the  electors,  and  they  were  passed  in  defiance  of  a  petition  signed 
by  a  very  large  majority  of  the  electors.     That  at  the  time  tbe 
affidavit  was  sworn— the  29ih  August,  1861— the  assessment  roll 
had  never  finally  l>een  revised,  nor  bad  any  estimates  of  the  ordi- 
nary expenditure  of  the  Corporation  for  the  current  year  been 
prepared  or  submitted  to  the  Council,  and  no  rate  had  been  settled 
for  tbe  payment  of  the  ordinary  expenditure,  nor  had  any  Kpecial 
or  other  rnte  been  imposed  for  dischHrging  the  debts  to  bo  created 
hy  the  purchase  of  the  site  and  the  erection  of  the  town  hull.  That 
for  1860,  the  whole  ratable  property  of  the  village  was  $14,800  or 
thereabouts,  and  the  rate  levied  for  that  year  was  5c.  in  the  dollar, 
leaving  a  surplus  of  about  $19.     That  the  ratable  property  of  the 
present  year,  as  appears  by  the  assessment  roll,  as  it  then  stood, 
was  $17,017  27c.     A  rate  of  6o.  in  the  doltar  would  produoe  the 
sum  of  $850  or  thereabouts,  and  the  income  of  the  said  Corpom- 
tiou  from  all  other  sources  will  not  exceed  $700  or  thcreaboutis, 
and  the  ordinary  expenditure  will  amount  to  about  $1,000,  ns  the 
deponent  believes.     That  the  architect  had  shown  him  the  pbins 
and  specifications  for  the  town  hall,  and  had  told  him  (deponent) 
that  tbe  building  could  not  be  completed  for  less  than  $1,400,  and 
that  it  was  only  intended  to  complete  the  external  portion  of  the 
work  this  year. 

ffarritont  R,  A.,  showed  cause.  He  filed  an  affidavit  of  one  of 
the  Municipal  Council,  attacking  the  motives  of  the  person  whose 
affidavit  is  above  set  forth,  and  stating  that  the  place  selected  by 
by-law  No.  68,  is  approved  by  a  majority  of  the  rate-payers,  who 
have  signed  a  certificate  to  that  effect.  That  neither  of  tbe  by- 
laws Nos.  68  &  69  was  submitted  to  the  rate-payers,  because  it 
was  neither  necessary  nor  proper,  as  the  money  to  be  expended 
was  intended  to  be  raised  and  expended  within  the  present  year, 
and  the  members  of  the  Council  who  passed  the  by-laws  were 
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aware  that  a  large  majority  of  the  rate-payeas  were  in  faTor  of  the 
proceedings  of  the  Coanoil  as  regarded  those  by-laws.  That  the 
revenues  of  the  year  will  be  sufficient  for  this  purpose,  after  pro- 
Tiding  for  all  other  expenses  made  or  contemplated.  That  the 
rate  usually  levied  is  60.  in  the  dollar,  which  the  deponent  believed 
bad  been  levied  every  year  since  the  village  has  been  incorporated. 
That  the  other  resources  of  revenue  will  produce  $1,260  and  up- 
wards. That  estimates  of  revenue  and  expenditure  for  the  current 
year  have  been  repeatedly  made  by  committees  (not  shown  what 
they  are).  Tl'st  the  site  of  the  hall  cost  $250,  and  has  been  con- 
veyed to  the  Corporation.  That  the  estimate  of  the  architect  for 
the  hall  was  $760  to  $800.  That  this  expenditure  will  complete 
the  hall,  so  that  the  same  will  answer  all  the  purposes  of  a  town 
hall.  That  certain  additions  will  probably  be  made  at  a  future 
day,  such  as  a  gallery  and  partitioning  off  two  ante-rooms,  but 
they  are  not  incladed  in  the  work  the  Council  contemplates  doing, 
though  if  added  the  architect  estimates  the  whole  expense  at 
$1400.  That  the  Council  has  contracted  for  the  lumber  and  tim- 
ber, and  accepted  tenders  for  the  erection.  That  there  will  be  a 
pecuniary  advantage  (explained  how)  result  to  the  Corporation,  if 
the  hall  is  up  and  dosed  this  autumn.  That  the  drafts  are  not 
made  payable  until  the  1st  December,  and  that  the  rates  are  not 
usually  collected  until  October  and  November.  That  the  principal 
part  of  the  lumber  and  timber  has  been  delivered,  and  the  carpen- 
ters' work  is  in  a  forward  state.  Attacks  the  petition  stated  in  the 
other  affidavit  to  have  been  signed  by  a  majority,  because  signa- 
tures, as  the  deponent  believes,  were  obtained  by  misrepreaenta^ 
tion  and  fraud,  and  many  of  the  signers  have  since  signed  a  certi- 
ficate approving  what  the  Council  have  done. 

y.  B.  Cameron^  Q.  C7.,  supported  the  rule,  citing  HarTiaOfCs 
Municipal  Manual^  p.  108,  note  ti. 

Drapeb,  C.J. — It  would  be  better  if  the  affidavits  were  confined 
to  the  statement  of  such  matters  of  fact  as  have  a  bearing  upon  the 
questions  which  the  court  are  called  upon  to  decide.  A  good  deal 
of  what  is  above  stated,  and  much  more  which  is  not  stated,  might 
have  been  omitted  without  injury  to  the  real  merits,  viewing  the 
nature  of  the  application,  and  the  duty  of  the  court  in  respect  to  it. 

We  are  of  opinion  that  the  rule  mudt  be  made  absolute  to  (|tiaBh 
both  by-laws.  Each  of  them  authorises  the  expenditure  of  a  con- 
eiderablo  sum,  for  a  purpose  clearly  not  falling  under  the  head  of 
ordinary  expenditure,  without  having  money  in  hand  to  meet  the 
demand,  when,  according  to  the  by-laws,  It  will  be  due  and  ought 
to  be  paid. 

It  appears  that  the  subject  matter  of  each  of  these  by-laws  had 
been  already  discussed,  and  to  effect  tho  desired  object  it  had  been 
Thought  advisable  to  authorise  the  creation  of  a  debt  not  to  fall 
due  within  the  financial  year.  This  rendered  an  appeal  to  the 
electors  necessary,  and  they  decided  by  a  large  majority  against 
the  proposal.  The  present  by-laws  are  intended  to  attain  the  same 
object  by  a  different  mode,  and  to  avoid  the  necessity  of  a  refer- 
ence to  the  electors  by  making  the  debt  payable  within  the  finan- 
cial year.  It  is  urged  on  behalf  of  the  municipality  that  they  have 
hitherto  been  in  the  habit  of  imposing  a  rate  of  6c.  in  the  dollar 
(the  higheat  rate  they  have  po^er  to  impose)  for  their  ordinary 
expenditure,  and  that  the  produce  of  that  rate,  if  again  imposed 
for  1861,  added  to  some  other  revenues,  will  leave  a  sufficient  sur- 
plus to  meet  these  new  debts  when  they  become  payable. 

This,  however,  seems  open  to  very  serious  objection.  There  is 
no  existing  surplus  shown.  If  there  were,  and  this  expenditure 
was  directed  by  these  by-laws  to  be  made  out  of  it,  there  would  be 
no  difficulty,  for  the  objects  are  within  the  authority  of  the  Corpo- 
ration ;  but  for  all  we  see,  there  has  been  no  by-law  passed  for 
the  ordinary  expenditure,  and  I  do  not  see  what  right  the  Corpo- 
ration have  to  create  a  surplus  to  be  at  their  disposal,  by  raising, 
under  the  declared  purpose  of  providing  for  ordinary  expenditure, 
more  than  is  obviously  or  probably  necessary  for  it.  It  is  true  that 
the  Corporation  might  even  yet  pass  a  by-law  authorising  a  special 
rate  to  supply  funds  for  the  purposes  of  these  two  by-laws ;  but  in 
the  meantime  the  whole  debt  may  be  incurred,  for  the  operation  of 
these  by-laws  is  not  made  contingent  on  the  imposing  a  sufficient 
rate  to  raise  the  money,  or  upon  the  money  being  raised  by  other 
means.  Money  or  no  money,  the  expenditure  is  directed,  and  thus, 
unless  a  rate  be  specially  imposed,  or  under  the  name  of  ordinafy 
expenditure  a  much  larger  sum  than  is  necessary  is  raised  (if  that 


can  legally  be  done),  when  the  1st  November  arrives  there  will  be 
no  funds  to  meet  the  Reeve's  drafts  for  $1000,  and  a  debt  will 
exist  which  must  be  paid  by  funds  to  be  raised  during  the  ensuing 
year,  though  in  terms  made  payable  in  the  present  year. 

Considering  the  whole  scope  and  apparent  intention  of  the 
statute  with  regard  to  the  incurring  debts  by  municipalities,  we 
think  that  no  expenditure  for  extraordinary  purposes  should  be 
authorized  by  by-law,  unless  it  be  out  of  unappropriated  money  in 
hand,  or  unless  the  by-law  provides  expressly  for  raising  the  neces- 
sary money,  or  is  not  to  come  Into  effect  and  be  acted  upon  until 
some  other  by-law  is  passed  making  the  necessary  provision. 

We  think,  therefore,  this  rule  should  be  made  absolute,  with  costs. 

Per  cur. — Rule  absolute. 


Bbtlih  t.  Batbe. 


Con.  Stat.  XT.  C.  cap.  W,  uc*.  2  ci  8 — Injury  to  plaintiff  on  a  highway — Quedions  to 

6e  tubmittid  to  jury. 

It  If  bj  ne.  2,  Con.  Stat.  U.C  cap.  66,  prorf ded  that  "  in  caae  any  penoQ  trarelling  , 
upon  any  higliway.  In  eharKe  of  a  Tehide  or  on  honebaek,  be  orertaken  by  anr 
Tohtele  or  horamaan  traTelUng  at  graatar  aptod,  the  paraon  ao  ovartakan  ahaU 
quietly  tnrn  out  to  the  right,  and  allow  the  said  vvblcla  or  horaeman  to  pass." 

It  is  by  see.  3  of  the  same  statute  prorided  that  **lo  case  of  one  rehlde  being  met 
or  overtaken  by  another,  If  by  reaaon  of  the  axtrema  weight  of  the  load  on 
either  of  the  ▼ehlelea  so  meeting,  or  on  th«  yehide  so  overtaken,  tlie  driver  finds 
It  impracticable  to  turn  out  as  afbresaid,  he  shall  immediately  stop,**  Ac. 

Plaintiff  waa  driving  a  sblgh  and  hortea,  and,  at  a  point  where  It  was  Impractfeabla 
to  turn  oot,  waa  overtalLen  by  defitndant's  sleigh  and  horaea;  and  defendant,  in 
attempting  to  pau  plalntiif,  drove  him  into  a  ditdi,  whereby  his  leg  waa  broken. 
PUlntur  did  not  stop  when  overtaken  by  de&ndant. 

The  Jury  Ibnnd  a  verdict  for  plaintiff,  for  £G0. 

Bdd,  that  the  opinion  of  the  J  ury  should  have  bean  taken  as  to  whether  the  li^ury 
toplabitiff  Waa  eanaed  by  the  lmpr(^Mr  conduct  of  delendant,  or  was  contribuUMl 
to  by  the  aet  of  the  plaintiff  in  not  turning  out  or  atopping  his  horaea;  and  It 
not  appearing  from  the  notea  of  the  Judge  who  tried  the  eanae,  that  any  aoch 
queation  waa  submitted,  a  new  trial  was  granted— ccsta  to  abide  the  event. 

(M.T.,1861.) 

The  declaration  contained  two  counts.  First,  That  plaintiff  and 
defendant  were  each  driving  tbeir  horses  and  sleighs  along  the 
same  highway,  the  defendant  driving  behind  plaintiff  at  a  part  of 
the  highway  where  it  was  impossible  for  one  sleigh  safely  or 
without  a  collision  to  pass  the  other,  or  to  turn  out  of  the  road  to 
allow  the  other  to  pass,  as  plaintiff  well  knew;  yet  defendant, 
intending  to  hurt  plaintiff,  violently  and  unlawfully,  and  without 
notifying  his  intention  to  plaintiff,  who  was  carefully  driving  his 
sleigh  in  fVont  of  defendant,  endeavored  to  pass  the  sleigh  and 
horses  of  the  plaintiff  at  the  said  point  of  the  highway,  and  there 
so  violently,  unskilfully  and  improperly  condacted  himself  that  in 
80  driving  past  the  plaintiff  the  sleigh  and  horses  of  defendant 
were  driien  with  great  violence  against  the  plaintiff  and  his  sleigh 
and  horses ;  and  plaintiff,  having  no  notice  of  defendant's  intention 
so  to  do,  and  being  unable  to  avoid  the  said  collision,  was  thereby 
thrown  and  bruised,  and  one  of  his  logs  broken. 

Second,  That  the  defendant  so  violently,  negligently  and 
unskilfully  drove  and  managed  a  sleigh  and  horses  on  a  public 
highway,  that  the  same  were  forced  and  driven  with  great  violence 
against  the  plaintiff,  and  against  his  sleigh  and  horses,  which  he 
was  then  driving  on  the  highway,  whereby  the  sleigh  and  horses 
of  the  plaintiff  were  much  broken  and  damaged ;  and  thereby  the 
plaintiff,  who  was  driving  his  said  sleigh  and  horses  along  the 
said  highway,  and  unable  to  avoid  the  said  collision  so  caused  by 
the  negligent  and  improper  conduct  of  defendant,  was  then  thrown 
down  and  bruised  and  crushed  between  the  said  two  sleighs,  and 
one  of  plaintiff's  legs  was  thereby  broken. 

The  plea  was  Not  guilty. 

The  cause  was  taken  down  to  trial  at  the  last  fall  assises  for  the 
United  Counties  of  York  and  Peel  for  1861,  before  the  Chief  Jus- 
tice of  this  Court. 

It  appeared  that  plaintiff  and  defendant,  in  February  last,  were 
both  coming  along  the  plank  road  of  the  third  concession  of  the 
township  of  Tork.  The  defendant  was  driving  a  load  of  hay,  and 
plaintiff  a  load  of  stone.  Both  were  proceeding  in  the  same 
direction.  Plaintiff's  team  was  so  close  to  the  side  of  the  road 
that  he  could  not  tnrn  out.  Defendant,  on  turning  out  to  pass 
plaintiff's  sleigh  and  horses,  shoved  them  off  into  the  ditch,  and 
plaintiff's  leg  was  broken. 

For  the  defendant  it  was  contended  that,  under  cap.  46,  8(^.  ft, 
of  Con.  Stat  of  Upper  Canada,  plaintiff  should  be  non-suitsd ;  that 
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it  was  his  duty  to  stop  when  he  fousd  defendant  iras  dedrous  of 
passing  bim. 
The  learned  Chief  Justice  reAised  to  non-salt 

The  defendant  called  witnesses,  and  they  gave  CTtdence  that 
when  the  defendant  was  about  to  pass,  the  plaintiff's  team,  thej 
increased  their  speed,  and  if  plaintiff  had  stopped  hla  team  or 
turned  out  the  accident  might  have  been  avoided. 

The  jury  were  told  that  there  seemed  no  doubt  that  defendant 
was  tra?elling  at  a  greater  speed  than  plaintiff,  but  were  asked  to 
say  whether  the  plaintiff,  by  reason  of  the  extreme  weight  of  his 
load,  found  it  impraotioable  to  turn  out,  or  whether  his  not  turn- 
ing out  arose  from  the  ditch  being  so  near  that  he  could  not  turn 
out ;  further,  that  under  the  statute  it  was  the  duty  of  the  plaio tiff 
to  stop  when  defendant  was  ooming  up  at  the  greater  speed.  They 
were  further  told  that  if  the  extreme  weight  of  the  load  on  plain- 
tiff's Tehiole  made  it  impractioable  for  him  to  turn  out,  they  were 
BO  to  find ;  and  if  they  found  for  plaintiff  on  the  other  points, 
defendant  had  leave  to  move  to  enter  a  verdict  for  him.  They 
were  further  asked  if  defendant  drove  hia  horses  so  as  to  run 
against  plaintiff's  horses  or  himself,  so  as  to  do  him  an  idjii'7>  ^'^^ 
the  amount  of  the  damages. 

The  jury  found  for  the  plaintiff,  with  £60  damages,  and  said 
that  plaintiff  could  not  turn  out,  by  reason  of  the  depth  of  the 
anew  on  the  track,  and  from  the  weight  of  his  load. 

In  Michaelmas  term  last,  James  Bonlion  moved  in  pursuance  of 
the  leave  to  enter  a  verdict  for  defendant,  or  fbr  a  new  trial,  the 
verdict  being  contrary  to  law,  evidence,  and  the  Judge's  charge. 

During  the  same  term,  R,  A,  JTarriton  showed  cause,  and  con- 
tended that  under  the  facts  proven,  the  case  was  not  brought 
within  the  provisions  of  Con.  Stat  U.  C.  sees.  2  &  8 ;  and  if  it 
was,  plaintiff,  by  non-compliance  with  the  statute,  only  forfeited 
the  penalty  imposed  under  seo.  11 ;  and  the  statute  did  not  inter- 
fere with  his  right  to  recover  in  this  action.  He  farther  contended, 
under  the  evidence,  that  plaintiff  ought  to  recover,  as  his  alleged 
negligence  in  disobeying  the  statute  did  not  in  any  way  contribute 
to  the  accident. 

Richards,  J.— Sees.  2  &  8  of  Con.  Stat  IT.  C.  cap.  56,  provide 
that  **in  case  of  any  person  travelling  on  any  highway,  in  charge 
of  any  vehicle,  be  overtaken  by  any  vehicle  travelling  at  greater 
speed,  the  person  so  overtaken  shall  quietly  turn  out  to  the  right, 
and  allow  the  said  vehicle  to  pass;  "  and  sec.  8,  that  '*in  case  of 
one  vehicle  being  overtaken  by  another,  if  by  reason  of  the  extreme 
weight  of  the  load  on  the  vehicle  so  overtaken,  the  driver  finds  it 
impracticable  to  turn  out  as  aforesaid,  he  shall  immediately  stop, 
and,  if  necessary  for  the  safety  of  the  other  vehicle,  and  if  required 
so  to  do,  be  shall  assist  the  person  in  charge  thereof  to  pass  with- 
out damage." 

Now  the  jury  have  found  for  the  plaintiff,  but  at  the  same  time 
have  also  found  that  he  did  not  turn  out,  as  required  by  the 
Btiitute,  because  of  the  depth  of  the  snow  and  the  weight  of  his 
lond.     Then,  according  to  the  statute,  he  ought  to  have  btopped. 

It  does  not  appear,  from  his  lord:»hip*8  notes,  that  he  left  it  to 
the  jury  to  say  whether  the  plaintiff,  by  bis  negligence,  contri- 
buted to  tlic  accident,  or  whether  it  wa^  caused  by  the  improper 
conduct  of  the  defendant 

Uuder  all  the  circumstances  of  the  case,  we  think  there  ought 
to  be  a  new  trial. 

The  finiling  of  the  jury  seems  inconsistent  and  dnsatisfactoiy 
on  the  points  submitted. 

We  think  the  opinion  of  the  Jury,  on  a  new  trial,  in  addition  to 
the  questions  submitted  on  the  former  trial,  should  be  taken, 
whether  the  injury  to  plaintiff  was  caused  by  the  improper  con- 
duct of  the  defendant,  or  waa  eontribnted  to  by  the  act  of  the 
plaintiff  in  not  turning  out  or  stopping  his  horses. 

Neither  party  seems  to  have  called  the  attention  of  the  presiding 
judge  to  this  point,  and  it  is  probable  the  new  trial  is  rendered 
necessary  in  oonSeqnehoe.  The  rule  for  a  new  trial  will  be  made 
•bsolttte ;  costs  to  abide  the  event 

Rule  absolute ;  costs  to  abide  the  event.  * 


CHAMBERS. 


(lUparUet  fry  Bon.  A.  niiaisoir,  Imi^  BtrtiaUr^A-Lam,) 


AxDXRTOil  T.  JoSKSTOir. 


Wh«ra  flalntur  nMbdly  endorMd  hh  writ  Ibr  |9ee.eS|,  ita«  afterwards  dtdarad 
€tttteeoiaaiM«ttortfleifelMiaf£100altke«»Aorth*4«du»tioa,  and  itaM 

LOO,  thiji 


•  On  tb«  Mcond  trial  of  tho  late  York  and  Peel  Anliea  a  xerdlet  wai  again 
naflerod  ftr  PfaUaCtlf  ibr  4lto  damaftet. 


alffMd  JttdKflMQt  for  itlOO,  thaiadfmaiit  «»■  bold  to  ba  Imfultf  and  aat 
iTnder  tlw  partienlar  dreuinataii«eB  of  Ihia  eaae,  leare  tn  amaad  the  j«dg«Mat 

waa  refnaed. 
Am  alldavlt  dlaclei«ii«aflit  aff  BMraly,  ftinol  aa  aSdavlt  of  martta. 
Itt  order  to  aat  aaldva  jndgmeat  aatarad  on  a  ^peeialljr  eodoraed  wrU,  an  ordlnaiy 

affidavit  of  merlta  la  vA  auffldent. 

(Efov.  8,  IWL) 

A  writ  specially  endorsed  for  9266.62}  waa  issued  on  9th 
October,  1861,  and  served  on  same  day.  the  defendant  appeared 
in  proper  time^  by  hb  attorney. 

The  declaration  was  on  the  common  oounts  for  work,  gooda,  and 
money,  and  was  served  on  the  23rd  of  October,  18C1,  on  the  defen- 
dant's attorney  in  Toronto.  It  was  aooidentally  mislaid  In  his 
office  and  not  found  until  the  Slst  of  Ootober,  the  day  after  the 
time  for  pleading  expired. 

Judgment  for  want  of  a  plea  was  sipfned  on  the  81st  of  October, 
for  £100  damages  laid  in  the  declaration,  and  X6  16s.  lid.  costs. 

The  defendant  was  sent  to  immediately  for  an  affidavit  of 
merits,  which  waa  sworn  to  on  the  lal  of  November,  In  wkioh  he 
stated  that  the  plaintiff  had  agreed  to  teaoh  him  to  make  patent 
and  enamelled  leather,  &e.,  which  engagement  the  plaintiff  had 
entirely  broken;  that  the  defendant  in  oonsideration  of  such 
agreement,  gave  him  promissory  notes  for  £50,  which  plaintiff 
diseounted,  and  which  are  outstanding  and  unpaid,  and  that 
defendant  liad  a  just  aocount  against  plaintiff,  whioh,  with  the 
£50  would  exceed  plaintiff's  claim. 

It  was  olyected  the  affidavit  shewed  only  a  set  off,  and  that  as  an 
affidavit  of  merits  it  should  have  explained  what  the  aocount  waa. 
Warrington  v.  Ltakt,  11  £xch.  804,  WiUff  v.  WiUy,  6  W.  R.  649. 

BBAPnn,  G.  J. — It  must  rest,  I  think,  on  the  regularity  of  the 
judgment,  whether  the  plaintiff  eonld  sign  Judgment  for  £100. 
Seo.  147  of  our  0.  L.  P.  enaeta,  that  where  the  plaintiff  aeeka  to 
recover  a  debt  or  liquidated,  demand  in  money,  the  true  cause 
and  amount  of  which  is  stated  in  the  special  endorsement  on  the 
writ  of  summons,  or  in  deolaration,  Judgment  by  default  shall  be 
final. 

Final  judgment  has  been  signed  in  this  cause  for  £100  damages 
and  costs ;  the  declaration  is  on  the  common  oounts,  only  olaim- 
ing  that  sum  at  the  end. 

I  do  not  think  this  can  be  treated  as  che  true  amount,  though 
among  the  common  counts  the  true  eauae  is  no  doubt  to  be  found. 

In  my  opinion  the  judgment  is  irregular,  and  must  be  set  aside. 
It  might  have  been  signed  for  $266.62). 

The  plaintiff  now  asks  to  amend  it  reducing  it  to  that  sum, 
but  I  think  the  defendant's  affidavit  discloses  enough  to  meet  the 
application,  though  not  sufficient  as  an  affidavit  or  merita  to  set 
aside  the  interlocutory  judgment 


JOHKSTONI   y.    JOBKSTO.VK. 


PttmHng—JudtmtiU/ar  wnU  fff  a  pk»^fhrm  therm/, 

Wheie  tlM  flnt  oonnt  of  the  deelHratlnD  Wa«  oh  an  award,  and  the  Puornd  on  the 
oommon  coonu,  and  defeodn^t  dMiqim'ed  to  the  flrat  eoauictf'  tlui  declanilmi, 
and  as  to  the  residue  pleadt^d  *■  thiit  he  D«Ter  wag  indebted  aa  alleged,'*  aa  1 
*•  that  the  plalnilff  at  the  rommMicem^nt  of  thia  Kult,  Ae.,*'  (pleadioga aet ott) 
**  irhleh  amount  tha  dM^adant  la  wllUag  to  aet-off  a^inat  tba  plahillira  daiav," 
the  plea  oC  setoff  waa  held  to  aiiply  to  the  Mooad  oonnt  only;  and  tho  daBmrar 
to  the  first  connt  having  bean  set  aakta  as  frlvolona,  plaintiff  waa  held  entitled 
to  sign  intorlocutOTy  judgment  Ibr  want  of  a  ptea. 

fionn  of  iatsrlocntory  Jodgtoant  In  aoah  a  eaaa  g^van. 

(Novambar  8th,  1881.) 

This  was  a  summons  to  set  aside  interlocutory  judgment  to  first 
Count  of  deolaration,  for  irregufarlty  in  this,  that  it  was  not  signed 
in  the  manner  and  form  required  by  the  practice,  and  was  signed 
while  a  plea  Was  on  the  files  to  the  first  connt 

The  action  was  commenced  by  writ  of  summons  specially 
endorsed  with  a  elatnl  for  the  amount  of  an  award  and  costs.  An 
appearanoe  waa  entered  on  18th  September,   1861 :  declaration 
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filed  20th  September.  The  first  count  waa  od  an  award,  and  the 
common  counts  were  added.  The  defendant  demurred  to  the  first 
count;  and  *«the  defendant  to  the  residue  of  the  declaration 
pleaded  that  he  noTor  was  indebted  as  alleged,  and  that  the  plain- 
tiff at  the  commenoement  of  this  suit,"  &o.t  (pleading  a  setoff,) 
**  which  amount  the  defendant  is  willing  to  set-off  «gainst  the 
plaintiff's  claim." 

On  the  21st  October  ih^  demurrer  was  set  aside  as  friroloas. 
On  the  same  day  the  plmntiff^s  attomej  signed  judgment  for  want 
of  a  plea  in  the  following  form:— 

'*  Tn  the  Court  of  Common  Plea$. 

*'  William  Jorkstokx,  Plaintiff, 

"T8. 

"  FnANCis  JoHMSTONB,  Defendant. 

*•  The  20th  d^j  of  September,  in  the  jear»  ^o.,  1861»  '^Uiam 
Johnstone,  by  George  Eobinson  Vannorman,  his  attorney,  sues 
Francis  JohnRtone,  who  has  been  summoned  by  Tirtue  of  a  writ 
issued  on  the  9th  day  of  September,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  sixty  one.    For  that,  &o. 

**  Interlocutory  judgment  signed  this  twenty-second  day  of 
October,  in  the  year  of  our  Lora  1861,  as  to  the  fii*8t  count  of  the 
declaration  for  want  of  a  plea  to  the  first  count." 

Notice  of  trial  and  assi^sfsment  of  dainft^A  wa9  PTen  for  th^. 
then  following  Guelph  assizes.  The  plft&tiff  s^ore  that  tn.e. 
defendant  had  not  pleaded  to  the  first  count. 

For  the  defendant  it  was  insist^  that  the  pl^a  of.  soit-pff  stanils 
to  the  first  count 

The  managing  clerk  to  the  defendant's  attorney  swore  that  the 
judgment  was  informal,  and  not  signed  according  to  the  practice 
of  the  court,  which  was  the  very  point  in  dispute. 

On  the  4th  October  the  plaintiff  filed  a  joipder  in  demurrer,  and 
took  issue  on  the  plea  of  the  defendant  to  the  second  count  in  tlte 
declaration. 

Peapsb,  C.  J. — The  judgment  seems  to  me  well  signed  accord' 
log  to  the  directions  given  !n  Chitty  Archb.  Prac.  92f  (9tl^  £dn.), 
The  papers  filed  may  be  treated  as  the  ineipUu  of  the  declsra- 
tton,  or  of  the  roll  containing  an  in^pitu  of  the  declaration. 

Therefore  the  only  objection  of  form  to  the  judgment  fails,  and. 
the  question  which  remains  is,  whether  the  plea  of  set-off  extends 
to  the  first  count ;  as  to  which  I  think  it  is  properly  to  be  treated 
as  pleaded  to  the  second  count  only. 

It  does  not  appear  that  there  was  leare  to  plead  and  demur  to 
the  first  oount,  and  I  conclude  that  there  was  no  such  leare,  for 
filing  a  frivolous  demurrer  would  not  have  been  advisedly  per- 
mitted. 

Summons  discharged. 


Wabkook  t.  Potteil 


Order— Surpirit^—Reteiiiding  MMe. 

WlMre  the  trot  ataU  of  flicU  wm  not  laid  btlbrs  ths  jadgBirbo  nmtoMi  ordflr  ibr 
Imto  to  amend  tdeadlon,  and  ha  acted  on  an  aflfdaTlt  not  eonreylng  the  rJsht 
ImpreaNioQ  of  the  aetnal  prooMdtnpK  he,  on  lUtoeqaeDt  apfAfoKtloik  to  BIbi  on 
hehalf  of  the  partj  affaeted  bj  tiM  amaadmeati  reMiwMt  hiiftorder  t«  annMidl 

(OtbMoTember^iaiU.) 

On  the  80th  October  last  Draper,  G.  J.,  made  an  order  in  this 
cause  that  the  plaintiff  might  ameftd  hia  replication  stsrved  by 
making  it  correspond  with  the  replication  filed,  and  that  the  issue 
book  might  be  amended  by  making  it  oorrespondwith  the  repliea- 
tm;  and  that  the  notice:  o/.  trial  and.  all  other  notioes  ehoald 
tteod*  and  be  deemed  good  and  efiSactiTely  served. 

Thia  order,  was  made  upon  affidanta  stating  that  .the  replication 
served  waa  **  by  miatake'^  not.  a.  copy  of  the  one  filed^  and  that 
ttie  iasite.ttook  was  made  out  inoomistly,  omittbtg  a  plea  of  set- 
off. 

On  the  2nd  November  the  defendant  obtained  a  snmmoqs  to 
rescind  the  foregoing  order,  or  vary  it  in  part  so  Car  aa  relates  to 
the  notice  of  trial  and  otiier  notieto  eerred; 

in  aupport  of  this  appUeation  defendant  filed  aeveral  aflldavila 
f^om.wbioh  and  from  otiiets  filed  by  the  plaintiff  the  fiMts  appeared 
to  be  that  the  declaration  was  served,  on  the  10th  Octoher;  that 
the  time  for  pleading  expired  on  the  2dth  October,,  that  the 
defendjukt's  attorney,  with  the  apparent  view  of  preventing  the 
from  gettiag  to  tdal  at  the  Berlin  aaaiaea  on  the  4th 


November  sent  a  clerk  to  the  Deputy  Clerk  of  the  Crown's  office, 
at  Berlin,  on  the  last  day  of  pleading,  with  instructions  not  to  file 
the  pleas  (never  indebted,  payment  and  set-off)  "  till  after  the 
hour  of  three  of  the  clock  in  the  afternoon ;  that  he  had  sent 
copies  of  his  pleas  to  his  agents  in  Toronto  to  be  served  by  them 
on  the  agents  of  the.  plaintiff's  attorney  there,  but  not  to  perve 
them  until  after  three  o'dook  in  the  alliemoon— the  2dth  October 
being  on  a  Saturday;  that  the  plaintiff's  attorney  was  waiting  in 
the  Deputy  Clerk  of  the  Crown's  Office,  and  as  soon  as  the  pleas 
were  filed  he  filed  a  replication,  and  according  to  the  clock  in  the 
Office  of  the  Deputy  Clerk  of  the  Crown,  both  were  filed  before 
the  hour  of  three  in  the  aflemoon ;  that  the  defendant's  attorney 
lived  at  Blora ;  that  the  plaintiflf  s  attorney  had  prepared  an  issue 
book,  oontaining,  as  defendant's  pleas,  never  indebted  and  pay- 
ment,  on  which  plaintiff  took  issue  ;  that  plaintiff  served  that  issue 
book,  with  notice  of  trial,  aujd  notice  for  the  defendant  to  appear 
at  the  trial  before  three  o'clock  on  Saturday  the  26th  October ; 
that  the  issue  book  served  consequently  did  not  correspond  with 
the  pleas  filed,  the  plea  of  set-off  being  omitted,  nor  with  the  rep- 
lication filed,  as  there  was  no  issue  on  the  plea  of  set-off. 

This  was  rtated  in  the  affidavit  on  which  was  made  the  order  of 
the  80th  October,  in  the  following  words,  "that  the  replication 
sarved  on  the. 2fith. October  was  not  a  copy  oC  the  one  filed!'* 

In  fact  it  appeared  probable,  as  lypresented  in  the  affidhvit  of 
the^  defendant's  attorney,  sworn  on  the  dlst  October,  that  the 
plaintiff^e  attorney  took  the.step  in  this  cansc  of  serving  the  notice 
of  trial,  notice  of  examination  of  defendant,  issue,  and  issue  book 
before  the  defendant's  pleas  were  filed  or  served ;  but  it  was  cer- 
Uin  that  he  made  up  the  issue  book,  and  served  it  and  the  notice 
of  trial  and  other  papers  speculating  on  the  chance  that  the 
defendant  would  plead  the  pleas  which  he  (the  plaintiff)  set  out  in 
the  issue  book. 

The  reason  for  this  course  appeared  to  be  that  he  had  let  a  day 
slip  by  in  deblariog,  and  thus  incurred  the  almost  certain  risk  of 
being  thrown  over  the  assizes ;  and  tlie  defendant  having  pleaded 
differently  from  what  he  anticipated,  he  applied  to  amend  his 
issue  bookj  a^  if  it  was  a  mere  clerical  error  in  copying. 

D&APBB,  C.  J.— According  to  the  copy  of  the  order  of  the  80th 
October,  now  before  me,  as  well  as  according  to  the  original  sum- 
mons of  the  29th  October,  on  which  the  order  was  made,  the 
plaintiff  did  not  ask  to  amend  the  issue  book  by  inserting  the  plea 
of  set-off,  though  in  the  affidavit  of  the  plaintiff's  attorney,  sworn 
28th  October,  he  refers>-not  very  distinctly—to  the  variance 
between  the  pleas  filed  and  those  set  out  in  the  issue  book.  I  am 
not  certain  that  the  plea  of  payment  is  not  omitted  as  well  as  that 
of  set-off.     The  latter  I  have  no  doubt  is. 

Considering  that  the  true  state  of  facts  was  not  before  me  when 
I  made  the  order  of  80th  October,  and  that  I  was  acting  on  an 
affidavit  not  conveying  the  right  impression  of  the  actual  proceed- 
ings; and  observing,  moreover,  that  the  leave  to  amend  the  issue 
book  does  not  apparently  extend  to  the  pleas,  but  is  confined  to 
the  replication,  I  think  that  order  should  be  rescinded  so  far  as 
respects  the  service  of  the  notice  of  trial,  and  shall  order  accord- 
ingly. The  defendant  will  then  be  obliged  to  move  the  court 
above  to  set  aside  the  verdict,  and  the  whole  matter  will  be 
reviewed.  In  order  to  accomplish  this  I  shall  also  order  that 
farther  proceedings  be  stayed  until  the  fifth  day  of  next  term. 

Order  accordingly. 

BUTTAN,  OSS,  &G.,  Y.  AvfTaqi. 
Bilb  ^CWi    tnpm  iffUmt  im  apfiffimg  to  have  Mune  r^errei^Se/umi  (*/  Order. 

Where  MTeral  Mill  of  eoeta  were  deliyered  by  plaintiff  to  defendant,  the  tint  In 
Jattiury,  IBH,  ted  the  laat  te  JsanSry,  lira;  where  there  were  sereral  appll- 
eatlana  tor  paj|MOt»  and  a  paraent  nade  te  Jannmr,  1880,  when  tm  action 
waa  oooiraenced  In  reapect  of  the  btlla.  te  Annit,  1861,  and  no  applieation  made 
to  rwt  the  y(a%  or  any  of  them  tin  4th[  NoTember,  1S61,  a  kdnunona  then 
oMataed  to*  rtftr  them  to  the  Master  waa  diaeharged. 

Mm^d^  V.  Oofkm,  •  U.  0  !«,  J.|  114  opliaid. 

(NoTember  15, 1861.) 

A  summons  was  obtained  on  4th  November,  1801,  to  refer 
plaintiff's  bitt  of  cost  to  the  Master  of  Queen's  Bench  for  taxation, 
plaintiff  to  give  credit  for  all  payments,  &c.,  master  to  certify 
what  shall  be  found  due  on  the  bill,  &c.,  and  the  costs  of  the 
refbrenee ;  pLaintiff  to  be  restrained  from  prosecuting  his  action 
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daring  the  reference,  and  on  payment  of  what  might  appear  dae, 
aod  costs,  farther  proceedings  to  be  stayed,  defendant  to  hare 
leaTe  to  di^pnte  any  retainer  charged  in  the  bills. 

There  were  eight  bills— No.  8  was  deliYered  in  January,  1854, 
when  defeadaot  paid  £100,  leaTing  a  balance  of  £85  Is.  4d.  The 
other  bills  were  delivered  in  Janaary,  1859.  No  objection  wm 
made  to  the  bills  till  January,  1800,  when  defendant  paid  £25, 
saying  that  was  enoogh.  Defendant  swore  then  that  plaintiff 
claimed  only  £5  additional;  this  plaintiff  howeyer  denied,  but 
admitted  the  receipt  of  £25.  Plaintiff  assarted  that  as  to  the  balance 
defendant  promised  to  make  all  right. 

Ptaiatiff  had  written  on  4th  August,  1859,  requeeting  a  settle* 
ment  To  this  letter  there  was  no  answer.  He  wrote  on  9th 
July,  1861,  demanding  payment  or  threatening  suit  The  suit 
was  brought  in  August,  1861. 

The  pleas  were,-^neYer  indebted— payment— and  set  off. 

The  following  cases  were  referred  to  during  the  argument:^ 
Cook  T.  GUlard,  1  K  &  B.,  26 ;  The  Queen  t  Eaetwood,  6  lb.,  285 ; 
Readetal.  t.  Cotton^  6  U.  C.  J.  L.,  114;  Eobineon  v.  PoweU,  5 
M.  &  W.,  479. 

Drapbr,  G.  J. — Considering  the  lapse  of  time  that  the  last  bills 
were  delivered  in  January,  1^9,  that  there  were  several  applica- 
tions to  pay ;  that  a  payment  was  made  in  January,  1860  ;  that 
ap  action  was  commenced  in  August,  1861,  and  no  application  to 
refer  made  until  this  month,  I  think  in  accordance  with  the  deci- 
sion of  Bagarty  J.,  in  Rtad  et  aL  v.  Cotton^  6  U.  C.  L.  J.>  114, 
this  summons  must  be  discharged. 

Summons  discharged. 


WORTHINOTON   V.    ThOMAS  PsDSN  AND  JoHN  PfiDSN. 

^UEac&menf  ofdeUe^Mmejf  accruing  due  on  Marigage-^Autgnmeni  </  Mortgege 
between  vrder  to  aUach  amd  order  topajf^J^ect  thtreof. 

On  30th  July,  18d0,  garnishee  exMnted  a  mortgage  to  tecure  the  parment  of 
£200  to  the  Jadgment  debtor*  by  six  equal  annual  instalmenta  of  £33  fls.  8d. 
eaeh.  About  a  month  after  the  date  of  the  mortgage,  garnishee  paid  to  the 
Jodment  debtor  £60  on  aeoount  of  the  mortgage.  An  order  was  obtained  at 
the  insUnce  of  plaintiff,  before  the  first  instalment  fall  due,  attaching  all 
debts  due  or  accruing  due  from  the  garnishee  to  the  Judgment  debtor,  and  this 
on  29ih  June,  18G0,  was  followed  by  an  cnrder  that  the  gamlahee  should  pay  to 
plainUff  £34  lis.  8d.  in  the  following  manner :— £16 13s.  4d.  on  SOth  July,  1861, 
and  £17  ISs.  4d.  cm  SOth  July,  1862.  An  application  was  afterwards  made  to 
set  sslde  these  orders  upon  a  suggmtton  thai  the  mortgage  had  been  assigned; 
but  it  appeiring  that  the  assignment,  if  any.  was  omds  after  tbe  atts«hlng 
order  had  been  served,  the  applieallon  failed. 

(Not.  16^  1861.) 

On  29th  June,  1860,  Logic,  County  Court  Judge,  made  an  order, 
founded  upon  an  order  of  McLean,  J.,  made  in  this  cause,  that  the 
garnishee  should  pay  to  plaintiff  £34  lis.  8d.,  in  the  following 
manner  :~-£16  13d.  4d.  on  the  30th  July,  1861,  and  £17  18s.  4d. 
on  SOth  July,  1862,  and  in  default  of  payment  execution  was  to 
issue  against  garnishee. 

The  only  affidavit  referred  to  in  this  order  was  one  made  by 
garnishee,  who  swore  that  on  SOth  July,  1859,  he  executed  a 
mortgage  to  secure  the  payment  of  £200  to  the  defendant,  by  six 
equal  annual  instalments.  That  about  a  month  after  the  date  of 
the  mortgage  he  paid  him  £60  on  aeconnt.  That  tha  balance 
remained  unpaid,  which,  as  it  fell  due  he  was  willing  to  pay  to 
the  person  lawfully  entitled.  If  £50  were  paid  nothing  would  be 
due  until  SOth  July,  1861,  and  then  only  £16  13s.  4d.,  which  was 
precisely  what  the  judge  ordered. 

On  the  29th  October,  1861,  Draper,  C.  J.,  granted  a  summons 
to  shew  cause  why  the  attaching  order,  of  McLean,  J.,  and 
the  order  of  the  County  Court  Judge  should  not  be  rescinded  and 
the  writ  of  execution  against  the  gamiBhee*8  goods  set  aside,  on 
the  ground  that  the  debt  bad  been  assigned  before  the  same  became 
due  from  the  garnishee  to  the  defendant  on  the  mortgage,  or  to 
the  plaintiff  by  the  order,  and  because  the  defendant  was  not 
serred  with  a  copy  of  the  attaching  order  and  summons  to  appear 
before  the  County  Court  Judge,-  and  because  the  order  was  not 
served  on  the  garnishee  until  the  12th  October,  1861,  and  there- 
fore must  be  treated  as  abandoned  or  void,  not  having  been  drawn 
up  or  served  within  proper  time,  according  the  practice,  or  why 
the  order  should  not  be  varied  under  the  ciroumstances  appearing. 

Two  affidavits  were  filed,  on  which  this  summons  was  granted ; 
they  shewed  that  the  garnishee  appeared  before  the  County  Court 
Judge,  filing  the  affidavit  already  stated.    That  neither  the  gar^ 


nishee  nor  his  attorney  then  knew,  as  they  have  since  learned, 
that  the  defendant  had  not  been  served  with  the  attaching  order 
and  summons,  and  that  no  person  appeared  before  the  County 
Court  Judge  on  behalf  of  the  defendant 

The  garnishee  farther  swore  thtt  he  had  since  been  notified, 
(not  stating  when),  and  led  to  believe  that  tiie  defendant  duly 
assigned  the  mortgage  to  one  Edward  Carter,  before  the  second 
instalment  became  due,  and  that  Carter  had  not  any  notice  of  the 
garnishee  summons  or  order  that  part  of  the  second  instalment 
was  due  at  the  time  he  made  his  affidavit,  and  he  apprehended 
the  assignee  would  take  proceedings  against  him  for  it ;  that  the 
plaintiff  had  issued  a  writ  of  execution  against  his  goods,  and  the 
sheriff  had  seised  them. 

In  reply,  affidavits  were  filed  suggesting  that  the  assignment 
was  fraudulent,  and  that  the  judgment  debtor  had  the  control  of 
the  mortgage,  and  that  the  assignment  had  never  been  registered, 

Bbapxb,  C.  J. — The  debt  was  properly  attached,  for  all  that 
appears,  inasmuch  ss  the  attaching  order  was  taken  out  and  served 
before  the  first  instalment  became  due. 

The  garnishee  had  no  ground  for  disputing  it,  beyond  the 
payment  of  the  £50  which  as  was  conceded  to  him,  satisfied  the 
first  instalment  and  part  of  the  second. 

If  the  debt  was  properly  sttached  it  was  bound  in  the  gar- 
nishee's hands,  though  he  was  not  bound  to  pay  It  over  to  the  judg- 
ment creditor  until  served  with  the  order  to  pay,  but  he  could  not 
pay  it  to  any  one  else,  neither  to  the  defendant,  the  original 
mortgagee,  nor  to  any  assignee,  after  the  attaching  order. 

The  judgment  debtor,  the  defendant,  is,  according  to  the 
garnishee's  last  affidavit,  residing  in  Hamilton.  If  he  never  was 
served  with  the  attaching  order  his  affidavit  of  that  fact  might 
have  been  procured.  In  the  absence  of  proof  to  the  contrary, 
I  think  the  presumpfion  is,  that  as  he  or  his  attorney  was  served. 
No  such  objection  was  raised  against  the  order  to  pay  over. 

Then  there  is  no  direct  proof  that  the  mortgage  has  been  in 
fact  assigned,  though  if  assigned  after  the  attaching  order  was 
made  and  served  on  the  garnishee,  the  assignment  would  not  avail. 

I  see  no  ground  to  interfere  with  either  the  attaching  order  or 
the  order  to  pay,  least  of  all  with  the  former,  which,  according 
to  Kerteh  v.  Coatee^  18  C.  B.  757,  must  be  sustained. 

Summons  discharged  with  costs. 


CHANCERY. 


{BiporUd  £y  AuxAima  GaiLifT,  Esq.,  DarritUr^ULem) 

Attokmkt-Qknkbal  v.  Hill. 

Crown  paUMb-'MUkike 

Where  the  proTinoial  goyemment  had  appropriated  and  patented  a«  a  glebe,  a  lot 
which  had  been  previonalj  oocupied  and  improred,  and  upon  which  the  patent 
fi»e  had  been  paid  bj  the  occupier,  and  not  returned  by  the  gorernment,  the 
patent  was  Mt  airfde  m  haring  laeoed  in  error  and  mistake^  bat  nnder  the 
cirenmatanoM^  without  eofte. 

The  facts  are  set  forth  in  the  judgment 

Mr,  Mowait,  Q,  C,  and  Mr,  Btakt^  for  relator. 

Jfr.  O,  D.  JBoulton,  for  defendant. 

EsTBK,  v.  C.-^This  is  an  infbrma^n  by  the  Attorney-General, 
at  the  relation  of  Mr.  McKetlar,  for  the  purpose  of  annulling  a 
patent,  as  issued  in  error  and  mistake,  by  which  lot  No  .19,  in  the 
9tta  concession  of  Yaugbam,  was  approf  riated  as  a  glebe,  parcel 
of  the  rectory,  of  which  the  defendant  Hill  is  the  incumbent.  The 
other  defendants  are  the  IiorU  Bishop  of  Toronto  as  the  ordinary, 
and  the  Church  Biocesan  Society  as  the  patrons  of  the  living. 
The  error  and  mistake  under  which  it  is  alleged  that  this  patent 
issued,  was,  that  the  government  at  the  time  of  issuing  it,  thought 
the  lot  in  question  was  vacant,  whereas  it  had  been  and  was  then 
occupied  and  improved.  The  report  of  the  ease  of  Martin  v. 
Kennedjf,  decided  in  this  court,  was  agreed  to  be  admiited  in 
evidence  of  the  points  there  **  decided,  ruled  and  set  out,"  and 
certain  evidence  taken  liefore  a  committee  of  the  House  of  As- 
sembly, on  the  petition  of  Martin  McKtnnon,  the  occupant  of  the 
lot,  was  also  agreed  to  be  received ;  to  which  were  added  some 
affidavits,  filed  in  support  of  the  present  motion,  and  the  answer 
of  the  defendants,  which,  this  being  a  motion  for  a  decree,  is  of 
coarse  to  be  treated  as  an  affidavit    Ftom  these  data  it  is  aban- 
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dnntly  clear  that  the  goTernment  never  would,  without  ftoine 
extraordinary  reason,  buve  appropriated  as  a  glebe  a  lot  which 
bad  been  occupied  and  improved,  much  less  where  the  patent  fee 
bad  been  paid  upon  it,  and  not  been  returned.  If  such  then  be 
the  facts  here,  a  strong  presumption  of  mistake  arises  on  the  part 
of  the  government  in  issuing  this  patent.  Some  facts  are  clearly 
established  by  the  eyidence,  namely,  that  one  French,  in  1829, 
applied  to  purchase  lots  17,  18  &  19;  also,  as  I  think,  that  be 
paid  the  patent  fees  on  them ;  that  the  patent  fee  for  lot  19  was 
never  returned  to  him :  that  be  transferred  his  interest  in  this  lot 
to  Martin  McKinnon  for  valuable  consideration ;  and  that  MoRin- 
non  in  1836  had  built  a  house,  and  cleared  and  brought  under 
cultivation  sixteen  acres,  and  was  then  in  occupation  of  the  lot. 
That  the  government  should  have  granted  a  lot,  so  circumstanced 
as  a  glebe,  was  totally  contrary  to  their  ordinary  practice,  and 
the  question  is,  whether  it  was  not  done  in  error  and  mistake.  If 
the  books  were  consulted,  they  shewed  that  French  in  1829 
applied  to  purchase  lots  17,  18  ft  19 ;  that  upon  the  entry  of  this 
application  was  endorsed  a  memorandum  in  pencil,  to  the  effect 
that  it  had  been  cancelled,  as  it  appeared  that  French  had  applied 
only  to  obtain  mondy  for  his  interest  as  first  applicant;  that 
opposite  lots  17  and  18  was  jin  entry  that  **tbe  eertificates  of 
payment  of  patent  fees  had  issued ;"  and  opposite  lot  19  an  entry 
in  these  ytorda :  **  Application  made  to  purchase  by  John  French." 
In  1835  an  inspection  and  return  was  made  of  this  lot.  The 
return  was  dated  9th  April,  1836,  and  was  in  these  words: 
"  Martin  McKinnon,  19,  9th  concession  Yaughan,  has  been  14 
years  in  the  oountry^^owned  land  in  Galedon — ^is  now  cutting 
staves — purchased  from  John  French — returned  as  a  glebe. 
James  McLean  states  that  he  and  J.  French  applied  together, 
16th  April,  1885" 

This  return  of  course  negatives  the  idea  of  McKinnon  being  in 
occupation  of  the  loL  The  officer  never  would  have  stated  con- 
cerning the  occupant  of  the  lot,  merely  that  he  was  cutting 
staves  on  it.  There  was  enough,  I  think,  in  theeeentries  to  invite 
enquiry.  The  memorandum  of  Frenches  application  to  purchase 
was  left  standing  against  lot  1 9,  and  the  inspecting  officer  had 
thought  it  right  to  mention  McKinnon  in  connexion  with  this  lot, 
as  he  had  purchased  it  from  French,  and  he  so  stated. 

The  government,  however,  appear  to  have  considered  that  as 
French's  application  to  purchase  had  been,  as  appeared  from  the 
pencil  memorandum,  cancelled,  and  attaching  no  importance, 
under  these  circumstances  to  the  memorandum  opposite  lot  19,  or 
to  McKinnon*s  purchase  from  French,  and  supposing  from  the 
return  of  the  inspecting  officer  that  McKinnon  was  not  iu  the 
occupation  of  lot  19,  but  was  merely  cutting  staves  on  it,  and  was 
probably  living  in  Galedon,  concluded  that  the  lot  was  vacant, 
and  under  this  impression  granted  it  as  a  glebe. 

In  short,  the  government  had  reason  to  think  that  French  had 
applied  to  purchase,  but  that  his  application  had  been  cancelled, 
although  the  memorandum  of  it  still  stood  against  the  lot  that  he 
bad  sold  to  McKinnon,  and  that  McKinnon  was  cutting. staves; 
bat  they  were  ignorant  of  the  fact  that  McKinnon  had  occupied 
and  improved,  and  was  then  living  on  the  lot 

It  is  to  be  observed  that  French  states  that  he  was  deprived  of 
17  ft  18,  but  not  19,  and  the  evidence  seems  to  countenance  this, 
with  the  exception  of  the  memorandum  of  cancellation,  which 
appears  to  include  the  three  lots ;  for  the  memorandum  of  the 
issue  of  the  certificate  of  payment  of  patent  fees  (which  means,  I 
think,  payment  by  others  than  French)  is  confined  to  17  ft  18,  and 
the  memorandum  of  application  to  purchase  is  confined  to  lot  19. 
I  am  strongly  inclined  to  think  that  the  Government,  although 
eonridering  French  a  speculator,  left  him  in  possession  of  lot  19 ; 
and  that  the  patent  fees  of  17  ft  18  were  returned  to  him,  but  not 
of  lot  19,  at  all  events  I  am  satisfied  that  French  was  persuaded 
of  bis  title  to  lot  19,  and  bona  fide  tranpferred  his  interest  in  it  to 
McKinnon,  who  occupied  it  and  improved  it,  and  in  1886,  when 
this  patent  issued,  had  done  a  great  deal  to  it,  and  was  living  on 
it,  of  which  the  government  were  ignorant,  but  if  they  had  known 
it,  would  never  have  appropriated  this  lot  as  a  glebe. 

I  think,  therefore,  that  this  patent  was  issued  In  error  and  mis- 
take, and  must  be  declared  void,  but  I  give  no  costs. 
^  I  may  remark  that  iu  the  case  of  Martin  v.  Kennedy,  it  was  con- 
ttdered  that  if  the  patent  fee  had  been  paid  and  the  lot  occupied 


and  improved,  the  government  would  not  appropriate  it  as  a 
glebe.  Mr.  Baioes  in  bis  evidence  in  this  case  goes  further,  and 
vays,  that  although  the  patent  fee  had  not  been  paid,  and  although 
the  lot  had  been  returned  as  a  glebe,  yet,  when  it  had  been  occu- 
pied and  improved,  it  was  not  the  practice  to  appropriate  it  for  a 
glebe,  but  to  respect  the  rights  of  the  occupant,  aiid  I  am  satibfied 
that  he  is  right.  No  man  was  moi^  competent  to  give  testimony. 
I  think  the  Tease  taken  by  McKinnon  from  Mr.  Mayerhoffer  in 
1841  would  not  have  prejudiced  his  own  claim  under  the  circum- 
stances: much  less  can  it  operate  to  the  prejudice  of  the  rights  of 
the  government 


QOODHtJB  V.    WiDDiriBLD. 

Mortffoge-^  Uimry. 

Qmaertf  wbethtr  tb*  amoant  of  interest  reMrved  by  a  mortgaga  may  not  be  to 
great  ma  to  evidence  snrh  a  CMe  of  oppreasloo  m  would  Induce  tbia  court  to 
refuae  to  int«rft>re  on  bebalf  of  tbe  mort(c»gM.  leering  him  to  faia  remedka  at 
law,  Dotwithatanding  the  repeal  of  tbe  nanry  lawa. 

This  was  a  bill  of  foreclosure,  which  had  been  taken  pro  eon/eteo 
against  the  defendant,  setting  forth  the  execution  of  a  mortgage 
by  the  defendant  in  favor  of  the  plaintiff,  for  securing  the  payment 
of  certain  monies,  with  interest  thereon,  at  the  rate  of  21  per  cent, 
per  annum  ;  and  on  the  cause  coming  on  for  hearing. 

Mr.  Fitzgerald  for  plaintiff,  asked  the  usual  reference  to  the 
master  at  London,  to  enquire  as  to  incumbrances,  and  take 
accounts. 

Spbaooi,  y.  C— The  question  which  suggests  itself  to  my 
mind,  has  formed  tbe  subject  of  conversation  amongst  the  mem- 
bers of  the  Court  of  appeal ;  the  question  being,  whether  a  case 
so  gross  may  not  arise  as  to  jubtify  this  court  in  refusing  to  lend 
its  aid  in  carrying  out  the  contract  between  the  parties,  on  the 
grounds  of  undue  influence  and  oppression.  Before  any  decree  is 
drawn  up,  I  will  take  occasion  to  consult  with  by  brother  Esten. 

On  a  subsequent  day  his  honour  stated  that  on  consulting  with 
Yice-Cbaneellor  Etten^  he  found  tbat  in  one  case  a  decree  was. 
pronounced  in  favour  of  the  mortgagee,  where  the  rate  of  interest 
reserved  was  80  per  cent ;  under  these  circumstances  he  made  the 
decree  as  asked,  observing  tbat  it  may  be  urged  that  the  legisla* 
ture  intended  when  they  abolished  the  usury  laws,  that  all  the 
remedies  both  at  law  and  in  equity  should  be  open  to  the  lender. 

COUNTY    COURT   CASES. 

la  tbe  Oounty  Oourt  of  tbe  United  Countlea  of  Frontenae,  T.^««»ftT  a  Addington 

before  bie  Honour  Judge  Uaekemie. 


MoCabthy  V.  Shaw. 

Oolleetor  of  Taxoa  aTowlng  for  diatresa.  In  levying  a  municipal  rate,  mnat  ahow  on 
bia  avowry  tbat  a  By-law  waa  pa»aed  autboriang  tbe  levying  and  collecting  of 
•ucb  rate,  or  tbe  avowry  will  be  bad. 

(January  Term,  1862.) 
iUplevin — for  household  furniture. 

Avowry — That  defendant  had  been  duly  appointed  by  the  Coun- 
cil of  the  Corporation  of  the  City  of  Kingston,  to  collect  certain 
unpaid  taxes,  and  that  there  had  been  delivered  to  him,  (tbe 
defendant)  the  roll  for  the  purpose  of  collecting  such  unpaid  taxes, 
and  he  at  the  said  time,  when,  &c.,  held  the  Collector's  Roll  for 
St.  Lawrence  Ward,  of  the  said  city,  for  the  year  of  our  Lord, 
1864,  duly  made  out  by  the  clerk  of  the  municipality  of  the  said 
city,  and  containing  the  names  of  the  parties  assessed,  and  the 
assessed  amount  of  the  ratable,  real  and  personal  property  of 
such  assessed  parties,  for  which  might  be  assessed  in  the  said 
municipality,  as  ascertained  after  the  final  reversion  of  the  assess- 
ment for  the  said  ward  in  1854,  containing  the  amounts  for  which 
each  respective  party  is  chargeable  for  the  taxes  or  rates,  ordered 
by  the  said  Council  to  be  levied  in  the  said  year,  under,  and  in 
accordance  with,  the  provisions  of  the  assessment  laws  in  force  in 
Upper  Canada  in  1864,  calculated  and  set  down  opposite  tbe  lot  of 
land.  The  defendant  averring  that  it  was  his  duty  to  collect  from 
the  parties,  by  law  liable  to  pay  tbe  same  taxes  appearing  on  the 
the  said  roll ;  and  that  on  the  said  roll  a  certain  lot  of  land  and 
premises  situate  in  the  said  ward,  and  now  and  at  the  said  time 
when,  ftc,  in  the  occupation  of  the  plaintiff,  was  set  down  and 
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assessed  to  one  Joha  Joboson,  as  owner,  (be  being  tben  tbe 
occupant  of  tbe  same)  as  assessed  at  tbe  annaal  value  of  £65,  and 
tbe  rate  ordered  to  be  levied  bj  tbe  said  Coancil  for  tbe  jear  1854, 
in  respect  thereoC  was  tbree  sbillings  in  tbe  poand,  for  all  purposes 
or  X9  15s.  taxes  for  the  said  year  1854,  payable  in  respect  of  tbe 
said  lot  of  land,  rated  and  assessed  against  tbe  said  John  Johnson 
as  aforesaid.  The  defendant  averred  further  in  his  avowry  that 
payment  of  tbe  said  sum  of  £9  158.  taxes  was  duly  demanded  as 
required  by  law,  and  that  the  same  so  being  due  and  unpaid,  and 
the  plaintiff  at  the  said  time  when  Ac,  being  the  occupant  of  the 
said  lot  of  land,  and  then  having  in  his  possession  thereon  the 
goods  in  the  declaration  mentioned,  and  14  days  having  elapsed 
after  payment  was  demanded,  without  the  same  having  been  paid, 
he,  the  defendant,  in  perfonnanoe  of  his  duty,  justly  took  the 
goods  in  the  declaration  mentioned,  the  same  being  then  in  the 
possession  of  the  plaintiff  on  the  said  premises,  as  he  lawfullv 
might,  as  for  and  in  the  name  of  a  distress  for  the  taxes  aforesaid^ 
so  imposed  and  remaining  due  and  unpaid. 

The  plaintiff  demurred  to  the  avowry. — and  among  other 
ezceeptions  taken  to  it»  took  the  exoeption  that  the  avowry  does 
not  show  that  a  By-law  was  passed  authorising  the  levying  and 
collecting  of  the  rates  and  taxes  mentioned  in  the  avowisy. 

A,  S,  Kirpatriek  for  demurrer. 

AffneWf  Contra. 

Haokskzib,  Go.  J., — The  case  of  Saaeke  v.  Marr^  8  U.  0.  6.  P. 
441 ;  Uie  28  section  of  tbe  Act,  respecting  the  Municipal  Institn* 
tions  of  Upper  Canada,  and  the  12th  section  of  the  Consolidated 
Assessment  Act  of  Upper  Canada,  show  veij  pointedly  thai  the 
avowry  is  bad  for  not  showing  that  a  By-law  was  passed  by  tka 
councU  of  the  corporation  of  the  city  of  Kingston,  authorising 
the  levying  and  collecting  the  rate  of  three  shilSngs  in  the  pound 
upon  the  assessed  value  of  property  in  the  MunieipaUty  of  the 
City  of  Kingston  for  the  year  1854. 

The  Corporation  of  the  City  of  Kingston  eoold  not  set  or  fix  a 
rate  of  three  shillings  in  the  pound  on  the  assessed  value  of  the 
property  within  the  oity«  except  under  the  authority  of  a  By-law. 

It  is  not  pretended  in  tbe  avowry  that  such  a  By-law  was  passed 
in  1854.  Consequently  the  defendant  has  not  shewn  a  Isgul  cause 
or  excuse  for  seising  the  property  of  the  plaintiff. 

On  looking  at  the  case  of  ffaaeke  v.  JVarr,  and  the  sections  of 
the  Assessment  and  Municipal  Acts  to  which  I  have  already 
referred  in  connection  with  tiie  89th  section  of  tbe  Assessment 
Act,  it  will  be  seen  that  tbe  Clerk  of  the  Municipality  cannot 
lawfully  make  out  a  Collector's  BoU  until  the  rate  of  so  much  in 
the  pound,  or  in  the  dollar,  shall  be  fixed  and  settled  by  a  by-law 
duly  passed  in  that  behalf. 

If  a  collector  of  taxes  choose  to  proceed  to  collect  taxes  by 
distress  and  sale  of  goods,  without  knowing  whether  a  by-law  has 
been  passed  by  the  Council  of  the  Municipality  by  which  he  is 
employed,  settling  a  rate  and  authorising  his  roll  or  not,  he 
proceeds  at  his  own  peril. 

If  a  by-law  has  been  passed,  all  well^f  it  should  turn  out- that 
no  by-law  had  been  passed,  he,  tbe  Collector,  would  make  himself 
liable  as  a  trespasser,  if  he  proceed  to  sell  goods  by  distress  for 
non-payment  of  taxes. 

The  Roll  is  the  Collectors  warrant  The  by-law  is  the  authority 
upon  which  the  roll  rests.  The  Collector  should  take  good  care 
that  such  authority  exists  before  he  makes  a  seixure  under  his 
collection  roll. 

The  distinction  taken  in  the  case  of  HaaeJce  t.  If/irr,  between  a 
justification  to  an  action  of  trespass  and  an  avowry  in  replevin,  is 
as  applicable  to  the  present  as  it  was  to  that  ease. 

In  trespass  *'  it  is  sufficient  for  the  defendant  to  allege  in  his 
plea,  matter  to  excuse  tbe  trespass,  but  in  replevin  the  avowant 
is  in  the  nature  of  a  plaintil^  for  he  is  to  have  a  return,  and 
therefore  the  avowry,  which  is  in  the  nature  of  a  declaration, 
must  show  a  good  tiUe,  in  omniln^,  and  oontain  sufi^^iient  matter 
to  entitle  him  io  a  return." 

In  the  present  action  of  replevin,  the  defendant  in  his  avowry, 
to  make  out  a  good  title  to  a  return  of  the  goods,  should  show 
that  he  received  a  Collector's  Roll  from  the  Corporation  of  the 
city  of  Kingston*  for  the  purpose  of  collecting  the  taxes  under 
consideration,  and  that  such  a  collection  roll  was  made  out  and 
founded  upon  a  by-hiw  passed  by  the  CouncU  of  the  Corporation, 


autborising  the  levying  and  collecting  of  the  rate  in  the  avowry 
mentioned. 

In  tbe  case  of  Mace  y.  RuUa%  decided  in  this  court  in  last 
October  Term,  7  U.  C.  L.  J.  208 ;  a  plea  of  justification  to  au 
action  of  trespass  against  a  Collector  of  taxes  contained,  properly, 
an  avemment  that  the  Clerk  of  tbe  Council  of  the  Municipality  of 
LougblMrough  made  out  a  Collector's  Roll  under  the  authority  of 
a  by-law  of  the  Council  in  that  behalf  passed. 

The  present  avowry  is  clearly  insofficient  by  reason  of  its  not 
showing  that  such  a  by-law  was  passed  by  the  Council  of  the 
Corporation  of  Kingston,  in  1854. 

As  the  judgment  of  the  Court  must  be  for  the  plaintiff  on  the 
demurrer  to  3ie  avowry,  it  becomes  unnecessary  to  examine  the 
other  points  presented  on  the  record. 

Judgment  for  the  plaintiff,  on  the  demurrer  to  the  avowry, 
with  leave  to  defendant  to  amend  in  ten  days. 


la  the  Ooaaty  Oouct  of.  ttia  OMrntr  of  WeqUigftoai*  Mbra  his  Honor  Joaes 

Macbohilb. 


Eiu.T  Y.  GaririT. 


Plalattf  soaglit  to  noofw  fSS  dipodtod  wMi  Mtateat,  m  a 

awiat  tti«  rMQlt  of  tlM  niBidag  of  plslalUT*!  bons  sgilflMi  tlas^   A 

WW  rendeivd  for  the  pUintiU;  and  hUi  oonnori  mored  fax  «  oartflloftto  Av  0. 0. 
oteta,  eOBfandtoK  tb«t  tbe  IHvlakm  Omit  bad  no  Jurlfdlettoa. 

Aid.  that  cMe  wa«  witUA  CheJvMktioiiof  tha  MTiaioa  OraH,  aad  0H«lllcala 


The  plaintiff  brought  an  action  in  the  County  Court  to  recover 
$fiO  paid  to  defendant  as  a  stakeholder,  to  abide  the  result  at  the 
running  of  plidntiff 's  horse  against  time.  Tbe  bet  was  between 
plaintiff  and  one  Morgan,  $100  aside ;  $70  was  put  up  by  each, 
and  a  side  bet  with  another  person  for  $80. 

The  plaintiff  recovered,  having  given  defendant  notice  not  to 
pay  over  to  the  other  party,  and  liaving  demanded  his  deposit 
before  the  time  for  the  running  of  plaintiff's  horse  had  Mapsed. 

The  plaintiff's  counsel  mov^  for  a  certificate  for  County  Court 
costs,  on  the  ground  that  the  Division  Courts  have  no  jurisdiction 
in  such  a  ease,  it  being  contended  that  tiie  plaintiff's  claim  is  **  a 
gambling  debt,"  within  the  Division  Court  Act,  which  precludes 
gambling  debts  fnom  being  recovered  in  such  nourts. 

BfAODOKALD,  Cou  J. — ^I  am  olearly  of  opinion,  this  is  not  a 
gambling  debt. 

There  is  nothing  in  the  Division  Court  Act  to  shew  what  was 
thereby  intended  to  be  included  by  the  term  ''gambling  debt" 

The  term  is  used  as  if  to  express  something  known  in  lega^ 
phraseology.  I  cannot  read  the  act  as  if  the  legislature  had  used 
the  words  in  a  more  extended  sense,  than  implied  expressly  by  the 
words  themselves.  I  cannot  extend  them  to  mean  any  claim 
connected  with,  or  arising  out  of  a  gambling  transaction.  The 
words  must  be  taken  to  apply  to  some  particular  kind  of  debt 
known  at  common  law,  or  by  tbe  language  of  the  statute  as  a 
gambling  debt.  To  determine  what  is  meant  we  should  ask  our- 
selves, what  debts  in  connection  with  gambling  transactions  might 
be  recovered  in  the  Division  Court,  not  recoverable  in  any  court, 
but  for  the  prohibition  contained  in  the  Division  Court  Act  7 

The  statute  of  Anne,  o.  14,  sec  1,  enacts  that  notes,  &c.,  or 
other  securities  for  money,  &c.,  won  b^  gambling  or  playing  at 
cards,  Ac,  or  other  game,  or  for  renaymg  money  knowini^  lent 
for  such  gambling,  betting,  &c.,  or  lost  at  the  time  of  such  play, 
^.,  shall  be  voidT  The  second  section  dedarea  tiiat  wj  person 
who  shall  loose  at  a  sitting,  the  sum  of  XIO,  by  playing,  ^.,  may 
within  three  months  recover  the  same  by  action;  or  any  other 
person  may  sue  and  reoover  from  the  winner  treble  ^  TsXue 
with  costs. 

Now,  at  common  law  gambling,  was  lawful,  although  it  wap  ivi 
indictable  offence  to  keep  a  common  gambling  house  ;  and  since  the 
statutes  an  action  lies  to  reoover  a  less  sum  than  £10  £sirly  won 
at  plav~(^tfZ^y  V.  i^rof^,  1  Esp.  235,  and  Chitty  on  contracts, 
p.  718). 

I  am  of.  opinion  that  the  le^ature  meant  only  to  exclude  from 
the  Division  Courts,  the  recovery  of  such  debts  connected  with 
gambling,  as  would  (if  the  amounts  were  beyond  the  limits  fixed 
in  the  statute,  as  the  least  sua  to  be  affsoted  by  them)  not  be 
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recoTerable  ftt  all  in  any  court,  on  account  of  the  Btatntes  affecting 
gambling  debts. 

I  am  farther  of  opinion  that  the  plaintifT's  claim  in  this  case 
cannot  be  called  "  a  gambling  debt,"  for  the  defendant  is  a  mere 
stakeholder ;  and  the  plaintiff's  right  to  the  money  claimed  does 
not  depend  on  the  result  of  any  race  or  game ;  the  money  in  the 
defendant's  hands  was  always  the  plaintiff's  from  the  time  of  the 
deposit,  and  subject  to  the  plaintiff's  own  orders,  as  proTcd  by 
the  result  of  the  case  in  favor  of  the  plaintiff,  the  law  having 
determined,  that  notwithstanding  the  terms  of  the  deposit,  it 
required  the  plaintiff's  own  act  only,  by  commencing  the  action 
before  the  money  was  paid  over  by  Uie  defendant,  to  enable  the 
plaintiff  to  recotrer. 

I  think  the  jurisdiction  of  the  Division  Court  is  clear.  I  have 
never  had  any  doubts  about  it,  and  have  sustained  suits  in  the 
IH vision  Courts  for  just  such  claims,  in  one  case  where  the  dis- 
pute arose  after  the  race  was  run,  but  before  the  money  was 
paid  over. 

Under  the  circumstances  I  cannot  grant  a  certificate  for  County 
Court  costs. 

I  refer  to  Warner  v.  ffickman^  5  C.  B.,  271 ;  Moore  v.  Durden, 
2  Bx.,  22 ;  Marim  v.  Jleweon^  10  Ex.,  672. 

Certificate  refused. 

UNITED    STATES    LAW    REPORTS. 

_^ ii_ I       II        I         ij         I,  i__  i---  —    —  — • * 

NEW  YORK  COMMON  PLEAS. 
Hbxbt  Rasquin  v.  Ths  Kkiokebbookkb  Staqb  Compast. 

A  ■otUenMBt  privately  eflbetod  bctwMii  the  puita  with  the  design  of  prerenUng 
the  attoroey  In  the  caoie  from  obtaining  hie  coeta,  will  not  be  recognised  by  the 
Ooait:  bnt  the  Attorney,  on  appllt-atlon  to  the  Ooort,  will  be  allowed  to  go  on 
and  oolleol  the  costa  in  the  asfeion,  that  ha  may  thereby  aeeure  himselC 

(July,  1861.) 

The  opinion  of  the  Court  was  delivered  by 
Dalt,  J. — This  was  a  motion  on  the  part  of  the  defendant  for 
an  order  discontinuing  the  suit  on  the  ground  that  it  had  been  settled 
between  the  plaintiff  and  the  defendant     The  action  was  brought 
by  the  plaintiff,  to  recover  for  the  loss  of  service,  and  the  expense 
he  had  been  put  to,  in  consequence  of  an  injury  sustained  by  his 
son,  arising  f^m  the  negKgence  of  the  defendants*  servants,  in 
which  the  plaintiff  laid  his  damages  at  two  thousand  dollars.    The 
cause  had  been  at  issue  for  eleven  months,  during  which  period  it 
had  been  twice  reached  and  was  ready  for  trial  on  the  part  of  the 
plaintiff,  bnt  was  put  off  on  the  defendants'  motion.    A  settlement 
was  then  effected  between  the  President  of  the  Stage  Company 
and  the  plaintiff,  without  the  knowledge  of  the  plaintiff's  attorney, 
by  the  defendants  paying  to  the  plaintiff  three  hundred  and  fifty 
dollars,  and  the  plaintiff  executing  and  delivering  to  the  defend- 
ants, a  written  instrument,  by  which  he  discharged  them  from 
all  clums  growing  out  of  the  accident,  declaring  that  it  was  the 
express  understanding  that  they  were  not  to  pay  any  more  costs 
and  charges  of  any  kind  than  were  embraced  in  the  above  named 
sum.     The  next  day  after  this  settiement  was  effected,  the  plain- 
tiff's attorney  vrrote  to  his  client,  informing  him  that  the  cause 
would  be  on  the  day  calendar  for  trial,  on  the  following  Monday, 
and  requesting  him  to  call  for  subpoenas  for  his  witnesses,  to  which 
the  plaintiff  answered  by  letter,  that  his  means  did  not  allow  him 
to  continue  the  suit,  and  directing  His  attorney  to  let  it  rest. 
Though  the  pliuntiff's  attorney  did  not  notify  the  defendants  that 
they  had  a  daim  for  costs,  and  that  they  were  not  to  settle  or  com- 
promise with  the  plaintiff,  Mr.  Clegg,  one  of  the  attorneys,  swears, 
that  he  was  informed  and  believes  that  the  defendants  knew  of  the 
right  of  the  attorney  to  the  costs  of  the  action,  and  that  they  com- 
bined with  the  plaintiff  to  defraud  them  out  of  their  oosts ;  that 
they  knew  that  the  plaintiff  was  totally  irresponsible,  and  that 
they  made  the  first  overtures  to  him,  and  induced  him  to  act  with- 
out the  knowledge  of  the  attorney,  and  in  fraud  of  their  right ;  and 
as  this  is  not  domed  on  the  part  of  the  defendants,  nor  on  the  part 
of  the  president,  by  whom  the  settiement  was  made,  it  must  be 
taken  to  be  true. 

Where  a  settiement  is  privately  effected  between  the  parties, 
with  the  design  of  preventing  the  attorney  from  obtaining  his  costs, 
the  Court  will,  notwithstanding  the  settlement,  allow  the  attorney 


to  go  on  and  collect  the  costs  in  the  action,  that  he  may  thereby 
secure  himself.  The  People  v.  Hardenburgh^  8  Johns.,  259;  Finder 
V.  Morris,  1  Car.,  165 .  Head  v.  Dupper,  6  T.  B.,  361 ;  Chapman 
V.  J7oir.,  1  Taunt,  841. 

That  there  was  such  a  combination  in  the  case  is,  as  I  have  sud, 
not  denied, ;  but  the  defendants  insist  that  before  verdict  or  judg- 
ment the  attorney  can  have  no  lien,  except  upon  money  paid  into 
Court ;  that  there  must  be  something  to  which  his  lien  will  attach, 
and  that  that  does  not  exist  until  the  liability  of  the  defendant  or 
of  the  plaintiff  is  ascertained  by  verdict  or  by  the  entry  of  judg- 
ment They  claim  the  rule  to  be  that  if,  after  verdict  rendered  or 
judgment  entered,  the  parties  settie  in  fraud  of  the  attorney's  lien, 
the  Court  will  allow  him  to  enforce  the  judgment  to  the  extent  of 
the  costs  included  in  it,  and  even  then  only  where  he  has  given 
notice  to  the  defendant  of  his  lien.  The  case  of  Swain  v.  Senate^ 
5  Bos.  k  Pul.,  09,  is  expressly  to  the  contrary.  In  that  case  there 
was  a  conclusive  settiement  before  judgment,  and  the  attorney  had 
given  no  notice  of  his  claim  for  costs ;  yet  he  was  allowed  to  enter 
judgment,  and  issue  a  tcire  faeiae  against  the  bail.  The  Court 
said  that  it  was  a  fraudulent  attempt  to  deprive  the  attorney  of 
his  costs,  and  that  therefore  the  plaintiff's  attorney  ought  to  be  at 
liberty  to  proceed  for  his  costs,  and  to  recover  nominal  damages. 

We  are  referred  to  the  case  of  ex  parU  JSarU^  1  Bam.  &  Adolph. 
462,  to  shew  that  where  the  action  is  for  unliquidated  damages, 
the  parties  may  settie,  even  though  the  attorney  has  given  notice 
to  the  defendant  not  to  compromise  or  settie  the  suit  without  his 
consent,  and  in  which  the  Court  refused  to  aid  the  attorney.  The 
Court  did  notice  that  feature  as  distinguishing  it  Arom  the  preced- 
ing cases,  which  were  for  the  recovery  of  a  liquidated  amount, 
but  they  also  put  their  decision  upon  the  ground  that  there  was 
no  collusion  in  that  case.  Where  there  is  collusion,  it  oan  make 
no  difference  whether  the  damages  claimed  are  liquidated  or  not. 
The  power  of  the  Court  is  not  limited  to  cases  where  the  action  is 
brought  for  a  liquidated  sum,  but  it  interposes  upon  the  general 
principle  that  it  is  equitable  and  right  to  protect  the  attorney 
against  a  dishonest  combination  between  the  parties  to  deprive  him 
of  the  fruits  of  his  labor  and  services.  The  plaintiff's  attorney 
had  a  right  to  go  on  and  enter  up  judgment  for  the  costs,  and  the 
motion  of  the  defendants  for  an  order  discontinuing  the  action  was 
properly  denied. 

A,  R.  Lawreneef  Jr.,  of  counsel  for  appellant 

Clegff  j*  Semler,  for  respondent. 


SUPBEMB  COUBT  OP  PENNSYLVANIA. 
Muxx  &  Bakton  v.  Thb  Matob,  &o.,  or  PirTSBuna. 

A  Aij  haa  a  right  to  coniMot  Ita  aewen  and  drainage  with  any  naturml  channel 
Ibr  tha  How  of  water,  without  inconrlng  a  liability  to  fce^  that  channel  open  to 
iti  month.  Nor  doea  It  change  the  right  or  reiponalUllty  If  the  State  or  tbe  lot 
owners  hare  made  an  arttflcUl  and  oorered  ■abetltute  for  the  natural  channeL 

The  fhct  that  the  dty  has  oeoasionally  made  repairs  on  Che  sewer  substituted  by 
other  parties  ton  the  natural  fihsnniil,  ia  not  eridenoe  tending  to  shew  that  tha 
dty  has  adopted  it  as  its  own. 

The  dty  Is  not  liable  In  such  oaas  ftr  damage  done  to  lot  owners  by  the  fiUllng 
in  of  the  aswer  thus  substituted  for  the  natural  ehannel,  unless  the  damage  has 
been  caused  by  the  negligence  of  the  dty's  agents  In  connecting  their  own 
sswer  with  the  fommr,  or  In  keeping  their  own  sswer  In  order. 

Error  to  the  District  Court  of  Alleghany  County. 
The  facts  of  the  case  appear  sufficientiy  in  the  judgment  of  the 
Court 

OUmore  and  Marahall,  for  plaintiff's  in  error. 

Kuhn  and  Slagle,  for  defendant  in  error. 

The  opinion  of  the  Court  was  delivered  at  Pittsburg,  October 
Slst  1861. 

Stkoko,  J. — In  this  case  the  District  Court,  on  the  trial,  ordered 
a  non-suit  to  be  entered,  being  of  opinion  that  the  plaintiffs  had 
given  no  such  evidence  as  in  law  was  sufficient  to  maintain  the 
action.  It  was  an  action  of  trespass  upon  the  case  to  recover 
damages  alleged  to  have  been  sustuned  by  the  plaintiffs  in  conse- 
quence of  the  breaking  and  falling  in  of  a  sewer,  by  which  their 
mill  and  manufactory  had  been  thrown  down.  The  fall  of  the 
sewer  was  averred  to  have  been  caused  by  the  wrongful  act  of  the 
defendants,  or  to  have  happened  inconsequence  of  their  negligence. 
It  alleged,  and  so  the  evidence    submitted   proved,   that   the 
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broken  sewer  was  not  in  any  highway,  or  on  any  land  belonging 
to,  or  in  possession  of  the  defendants,  but  on  a  lot  of  the 
plaintiffs. 

It  was  constmcted  thirty  years  ago  by  the  Commonwealth 
of  PennsylTania  to  earry  the  water  of  a  small  creek  called  **  Snkes 
Ran,"  and  to  prerent  its  flowing  into  the  Btate  canal,  which,  in 
places  oecnpied  the  bed  of  the  stream.    It  was  a  snbstitate  for  the 
run,  located  near  where  the  old  run  was,  and,  probably,  at  the 
place  where  it  broke,  in  the  old  channel.    Whether  this  was  so  or 
not  is  howerer  immaterial.      There  was  no  contradiction  in  the 
evidence  that  it  was  a  substitute  for  the  run,  and  that  the  water 
of  tiie  run  passed  through  it     In  1849  the  defendants  caused 
another  sewer  to  be  constructed  along  PennsylTania  ayenue,  in  the 
city  of  Pittsburgh,  to  the  old  sewer  constmcted  by  the  Common- 
wealth, formed  a  connection  with  it>  and  thus  discharged  the 
water  of  the  aTenue  and  other  streets  throught  it  into  the  Monon- 
gahely  riyer.      The  junction  of  the  two  sewers  is  on  the  lots  now 
owned  by  the  plaintiffs,  and  they  were  corered  with  earth  in 
places  to  the  depth  of  fifteen  feet.    In  1888  the  plaintiffi  became 
the  purchasers  of  the  lot  where  the  State  sewer  commenced,  and 
through  which  it  passed  and  erected  their  mill  directly  orer  it    In 
July,  1850,  the  old  sewer  broke  under  the  mill,  and  as  a  conse- 
quence the  mill  itself  was  injured.    Such  are  the  prominent  facts 
of  the  ca8«  as  they  appeared  in  evidence.    Other  ftMta  which  are 
oancldered  of  consequence  by  the  plaintiff's  in  error,  will  be 
noticed  hereafter.      Now,  it  is  clear  that  on  such  a  state  of  fkets 
the  action  could  not  not  be  sustained  against  the  defendants  unless 
they  were  guilty  of  such  negligence^  in  not  keeping  the  State  sewer 
in  repair,  or  unless  the  connection  of  their  own  Sewer  with  it  was 
a  wrongful  act  and  the  injury  was  caused  by  that  connection^ 
Whether  they  were  guilty  of  such  negligence,  depends  upon  the 
queetion  whether  it  was  their  duty  to  maintain  the  State  sewer  in 
a  eafe  condition,  for  if  it  was  not,  their  omission  to  do  it  was  no 
wrong' to  the  plaintiffii.     It  is  not  easy  to  see,  however,  how  it  can 
be  midntained  that  such  was  their  duty.    The  se^fer  was  not  built 
by  them,  and  it  was  net  upon  any  lands  of  which  they  had  the 
control.    It  was  the  property  of  the  Commonwealth,  or  of  the 
Pennsylvania  Railroad  Company,  to  whom  the  Commonwealth 
s<4d,  and  it  was  upon  ground  belonging  to  private  owners,  the 
plidntiffi  and  others,  ground  upon  which  the  defendants  had  no 
right  to  enter.     It  is  argued  that  by  connecting  their  own  sewer 
with  it,  the  defendants  adopted  it  as  their  own,  and  again  that 
inasmuch  as  it  was  shown  that  on  several  occasions  they  had 
made  some  slight  repairs  to  it,  they  may  be  considered  as  having 
assumed  the  obligation  to  maintain  it    The  argument  loses  sight 
of  the  fact  that  the  sewer  is  the  substitute  of  **  Sukes  run,"  is  in 
fact  **  Sukes  run"  itself.     Into  that  run  the  city  had  a  right  to 
pour  its  sewers  and  drains,  without  being  under  any  obligation  to 
keep  it  clear  to  its  mouth,  on  the  private  property  of  all  the  lot 
holders  through  which  it  flowed.     This  right  it  could  not  loose  by 
the  fact  that  the  lot  owners,  or  some  one  else  had  conducted  the 
run  through  a  covered  passage  way.    Conveying  the  water  of 
their  own  sewer  into  the  old  Stale  sewer  was,  therefore,  but  the 
exercise  of  a  right  burdened  with  no  obligation.  It  no  more  imposed 
upon  them  the  duty  to  maintain  the  old  sewer  than  their  conduct- 
ing the  water  into  the  run,  before  the  Commonwealth  interfered 
with  it,  would  have  compelled  them  ever  after  to  keep  the  run 
clear  to  its  mouth. 

Nor  can  the  r^airs  of  the  old  sewer,  occasionally  made  by  the 
defendants,  be^  regarded  as  any  evidence  of  their  voluntary  as- 
sumption of  the  duty  of  maintaining  it  It  is  conceded  that  when 
there  has  been  a  dedicatien  of  a  highway  to  poblic  use,  a  municipal 
corporation  may  become  bound  to  repair  by  adopting  it,  and  tliat 
making  repairs  is  evidence  of  adoption.  The  cases  cited  by  the 
plaintiffs  in  error  prove  this,  but  they  prove  no  more.  In  such 
cases  there  is  not  only  a  right  to  make  the  repairs,  but  they  can 
only  be  accounted  for  on  the  supposition  that  Uiere  exists  a 
liability  to  make  them,  and  they  work  an  estoppel  in  pais  against 
the  owner  of  the  land.  They  are  cases  of  dedication.  But  when 
the  repairs  made  have  been  rendered  necessary  to  the  enjoyment 
of  a  right  without  any  obligatioB  to  make  th«m  ;  when  a  channel 
which  the  corporation  may  use,  without  any  duty  to  maintain  it, 
has  been  appropriated  and  exposed  to  obstructions,  and  has 
thereby  become  dangerous  to  the  sewerage  which  the  corporation 


has  constructed,  it  would  be  going  very  far  to  hold  that  work 
done  to  guard  against  the  danger  was  evidence  of  obligation  to  do 
it  The  present  is  not  a  case  of  dedication.  The  defendants  have 
no  right  of  entry  on  the  private  property  of  the  lot  holders,  fbr 
the  purpose  of  repairs,  and  probably  the  plaintiffs,  themselves, 
would  stoutly  deny  their  right>  if  it  became  necessary  to  tikke  down 
the  mill  in  order  to  keep  up  the  sewer^  Under  the  ctareamtlanoes 
of  this  case  the  repairs  made  were  no  evidence  of  a  duty  of  the 
city  to  maintain  the  sewer  built  by  the  Couuonweahh. 

Then  was  there  evidence  that  the  old  sewer  was  broken  in 
conseqence  of  a  wrongful  connection  of  the  new  sewer  with  it  ? 
That  the  defendants  had  a  right  to  make  a  connecticn,  and  conduct 
the  water  from  their  sewer  into  it  we  have  already  said,  and  we 
discover  no  evidence  that  the  mode  of  connection  was  negligent  or 
unskilfnl.  It  is  urged  that  the  diameter  of  the  city  sewer  was 
three  inches  greater  than  the  old;  and  that  it  brought  into  it 
an  additional  quantity  of  water.  These  facts  it  is  contended 
tended  to  establish  a  liability  of  the  defendants  for  damages 
resulting  from  the  fall  of  the  old  sewer.  It  was  proved,  however, 
and  there  was  no  conflict  of  testimony,  that  the  old  sewer  would 
vent  more  water  than  the  city  sewer  could  bring  into  it,  in  conse- 
quence of  its  greater  inclinaUon.  Nor  was  there  a  spark  of 
evidence  that  it  broke  in  consequence  of  being  gorged  with  water. 
The  proof  was  the  reverse.  Nor  was  it  proved  that  any  iigury 
was  or  could  be  sustained  by  it  in  consequeBee  of  the  alleged  tmot 
that  the  city  sewer  increased  tlie  flow  of  water.  This  part  of  the 
case  has  not  been  relied  on  in  the  argument,  and  it  could  not  be. 
There  was  no  evidence  to  sustain  it  The  case  has  been  rested 
upon  the  assumption  that  it  was  the  doty  of  the  defendants  to 
maintain  and  keep  safe  the  sewer  built  by  the  Commonwealth,  a 
position  which  we  have  shown  untenable. 

The  Court  then  was  right  In  holding  that  there  was  no  evidence 
sufficient  in  law  to  maintain  the  action,  and  in  directing  a  non- 
suit The  complaint  that  the  constitutional  right  of  trial  by  Jury 
has  been  riolated,  is  made  without  due  consideration.  The  pro- . 
vince  of  a  jury  has  always  been  to  determine  facts.  What  is  the 
law  applicable  to  those  facts  has  always  been  a  question  for  the 
Court  In  ordering  the  non-suit,  the  Court  conceded  all  the  facts 
which  the  jury  could  have  found,  and  simply  declared  that  under 
the  law  as  appUoable  to  them,  there  wis  no  liability  on  the  pari  of 
the  defendants. 

The  judgment  Is  affirmed. 


LovB  &  Son  y.  B&awH,  Brothirs  &  Co. 


ThndgtlnntotiwndDfBiraf  »notai,oraooBipMH<op  Mstpttd  from  him  by  the 
holdar,  doe«  not  dlicharaB  the  maker ;  jet  lo  the  extent  to  which  the  tndoraer 
ptja  the  holder,  the  maker  of  aecommodation  paper  Is  dlactaorged. 

Srror  to  District  Court  of  Philadelphia  Co.    Opinion  by 

W60BWAIID.  J.— The  acceptor  of  a  bill  of  exchange  and  the 
drawer  of  a  negotiable  note  stand  as  principal  debtors,  and  after 
endorsement,  the  endorsers  stand  as  sureties.    As  between  them* 
selves,  the  payee  may  be,  after  negotiation  of  the  paper,  the  priti^ 
cipal  debtor,  and  the  maker  the  surety.    This  Is  always  the  case 
as  between  an  accommodation  drawer  and  his  payee,  but  In  the 
hands  of  a  third  party,  the  paper  is,  as  to  him,  just  that  which  It 
imports  to  be  on  the  face  of  it    It  follows,  of  course,  that  the 
time  given  to  the  endorser,  or  a  composition  accepted  from  him  by 
the  holder,  does  not  discharge  the  drawer,  since  a  principal  debtor 
is  not  discharged  by  the  indulgence  shown  to  his  surety.    Yet  to 
the  extent  to  which  the  endorser  pays  to  the  holder,  the  drawer  of 
accommodation  paper  is  discharged,  else  part  of  the  debt  would 
be  collected  twice.     These  principles,  sustedned  abundantly  by  th« 
authorities  cited  in  the  argument,  entitled  the  plaintiffs  below  to  a 
judgment  for  the  sums  of  the  notes  sued,  less  whatever  they  had 
received  from  Hlllbom,  the  endorser.    This  is  stated  In  the  affida- 
vit as  twenty  per  cent,  or  thereabouts,  which  is  too  indefinite  for  a 
good  affidavit  of  defence ;  but,  as  on  the  arguments  before  tis; 
counsel  consented  to  a  credit  of  twenty  per  cent,  we  will  affirm 
the  judgment  for  the  balance,  directing  tiie  court  below  to  ascer* 
tain  the  amount  by  deducting  the  twenty  per  cent,  as  of  the  date 
of  the  payment  if  readily  ascertainable,  and  if  not,  then  as  the 
date  of  the  judgment. 
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GENERAL    CORRESPONDENCE. 

Municipal  law — Tbwn — Mayor — Beeve, 
To  T5E  Editobs  or  T^s  Law  Journal. 

Gkntlbhen, — ^A  qaoBtion  has  lately  ariien  in  this  town,  the 
deoision  of  which  may  be  of  practioal  benefit  to  the  public, 
and  I  therefore  yentare  to  trouble  you  with  it 

At  the  meeting  for  the  organiiaiion  of  the  Town  Conneil 
for  this  year,  the  Kayor  of  the  town  was  elected  Reeve.  The 
questi<m  arista  is  the  Mayor  of  a  town  eligible  for  the  office 
of  Reeve  f 

By  replying  to  this  query,  you  will  oblige 

Tours,  &o., 

St.  Catharines,  Jan.  21, 1862* 


[In  our  opinion,  the  Mayor  of  a.  town  not  separated,  from 
the  oounty  in  which  situate,  is  not  eligible  to  be  eleotedReeve. 
thereof. 

We  ground  this  opinion  upon  a  careful  perusal  of  sees.  66 
120,  135,  144  &  147  of  the  Municipal  Act 

It  is  provided  by  sec.  66,  subseo.  2,  that  **  The  Council  of 
BTory  town  shall  consist  of  the  Mayor,  who  shall  be  the  head 
thereof,  and  of  three  CouneiUora  for  every  ward,  &e. ;  one  of 
the  Councillors  to  be  elected  by  the  Council  to  be  Reeve  of  the 
town." 

It  seems  to  us,  under  this  clause,  that  the.  Mayor  is  not  a 
Councillor  within  the  meaning  of  it 

l%i8  opinion  Js  strengthened  by  see.  144  of  the  Act»  which 
provides  that  "  In.  case  of  the  death  or  absence  of  the  head  of 
a  Town  Council  (in  other  words,  the  Mayor],  the  Seevc  shall 
preside,'' — ^intending,  as  we  think,  thai  the  Reev»  and  Mayor 
shall  not  be  one  and  the  same  person. 

Though  the  Mayor  of  a. Town  Council  is  for  many  purposes 
a  member,  it  appears  to  ua  that,  he  is  not  such  a  member  as 
18  intended  by  seo.  185^  read  in  co^n^ion.with  thoi  other  sec- 
tions of  the  Act  to  which  we  have  refeired. 

We  know  of  no  decision  on  the  point— Ens.  L.  J.  | 


^^^—^  fc  I  ■  I 


>  >  p.  I  ■ . 


i  ■  I, 
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CHANCERY. 

V.  G.  W.  GAU>sia  o.  Snvass.  Dec*  10. 

WiU-^CoMtruetion^Abt^iuU  ttUerML 

Leaseholds  were  bequeathed  to  executors  in  trust  for  A.  &  B. 
for  their  use  and  benefit  unUl  A  is  25  years  old,  and  in  case  A  & 
B.  Bhould  die  before  A.  atta^us  26,.  then  the  leaseholds  shall  be 
eqaally  divided  between  C.  D.  k  £«,  A  attained.  26. 

Bdd,  that  A  &  B.  become  absolutely  entitled  in  moieties  to  the 
leaMholds. 

S.  C.  .    Haswkll  V,  Haswzll.  Nov,  22,  26. 

PoiMr  ^  appomlmmii^S]Uin$fw*hn$nl  o/r-»PS0iMr  in  grou, 

SettlenvB&t  of  money  upon  trust  to  pay  theinoome  to  a  husband 
until  his  iosoWency  or  death,,  then  to  wife  for  her  life ;  and  after 
the  determination  of  these  trusts,  for  the  children  as  the  snrTiTor 
of  them  (husband  and  wife)  should  appoint;  and  in  default  of 
appointment  after  the  several  disceases  of  them,  or  the  sooner  do- 
termination  of  the  interest  limited  to  themi  upon  trust  for  the 


children  and  issue.     The  husband  having  become  insolvent  before 
the  death  of  his  wife. 

Btld^  that  although  the  power  of  appointment  was  given  to  the 
surriTor,  yet  there  being  a  clear  indication  that  the  power  was  to 
be  exercised  while  the  interest  of  the  .husband  or  wife  continued, 
upon  the  death  of  the  wife:— the  husband's  interest  having  pier 
vionsly  determined — the  power  was  extingiaiflhed,  and  the  fund 
became  divisible. 


Y.  C.  S.  i2i  BTAHfs  SstiHiiiMnr.  JDcs.  14. 

VaUng  order. — Stttiedfund — Right  to  capital  vested  in  hu9band, 

A  sum  of  £600  stood  settled  on  the  trusts  of  a  marriage  settle* 
ment.  The  trustees  were  dead,  there  were  no  children,  the  wife 
was  fifty  eight  years  old,  and  had  assigned  all  her  interest  to  her 
husband,  who  was  one  of  the  cMtui  que  trustM,  On  the  petition  of 
husband  and  wife,  the  ooort  ordered  that  the  right  to  transfer 
might  vest  in  the  husband,  and  that  he  might  transfer  to  himself. 


V.  C.  S. 


COUBTSNAT  V.  WaiGAT. 


Nop.  6,  Dm.  64 


Debtor  mid  Creditor — Debtor-t  right  to  eeeuritiee-  onpmgment — 
Orantor  and  Grantee  o/mmuiig. 

Where  the  relation  of  debtor  and  creditor  subsists  (the  debtor 
and  creditor  In  this  case  being  grantor  and  grantee  of  a  life 
annuity)  and  the  true  oonstrnotion  of  the  instruments,  and'  the 
evidence  of  the  real  nature  of  the  transaction  shews  that  a  policy 
of  assurance  was  effected  by  the  creditor  as  an  indemnity,  if  the 
debtor  substantially  bears  the  expense  of  that  security,  he  is 
entitled  on  a  principle  of  natural  equity  to  have  it  delivered  up  to 
him  when  he  pays  the  debt,  which  it  was  directly  or  indirectly 
e^^oted  to  secure. 


L.  C, 


Nov,  28,  26. 


MACLACIlLAlf  V.  TaIT. 

WiU^GonotruetiOik^  VeHif^. 

Devise  to  trustee  for  testator's  wifn  for  Mfe^  remainder  fitr  E. 
and  S.  for  their  lives^  and,  If  either  should  die  without  issue,  for 
the  survivor  for  lifo ;  but  if  either  should  leave  issue,  then  one 
m<Hety  for  the  children  of  E;,  and  one  moiety  for  the  children  of 
S;,  and  their  respective  heirs,  exeoutors,  administrators,  as  tenants 
in  common,  *<the  said  children  to  become  beaefieially  interested 
on  the  death  of  their  respective  parents* 

Held,  that  the  period  of  vesting  In  the  children  was  at  the  death 
of  the  testator,  and  not  at  the  death  of  B.  or  S. 


V,  C.  K. 


In  re  WaavaBasc's  Tausr* 


Dee,  14. 


WiU —  Conetruetion —  Ooniingeneg — Order  for  maintenance, 

A  testator  gave  the  dividends  of  oevtain  speoifie  stock  to  his 
daughter  for  her  separate  use,  and  after  her  decease  the  principal 
to  her  child  or  children  equally  on  their  attaining  21,  with  a  gift 
of  the  dividends  to  the  husband  of  his  daughter,  in  case  he  sur- 
vived her;  but  should  she  die  without  leaving  any  issue,  then,  after 
the  decease  of  her  husband,  to  the  testator's  son  absotutely.  Tha 
testator's  daughter  predeceased  ht'u,  leaving  one  efaUd,  a  daughter, 
who  survived  her  and  her  father,  and  di^  under  21,  an  order 
having  been  made  for  a  guardian  and  maintenance.  On  the  ques- 
tion whether  sueh  child  took  a  vested  interest  in  the  faud, 

Deldf  that  she  did  not,  and  on  her  death  under  21,  the  fund 
went  over  to  the  testator's  son. 


L.  C.  JnnKsm  ▼•  Jmhob* 

Undue  influence^^Pateni  and  chiU^-^etting  aeide  famUg  oeUiement. 

Bill  by  a  tenant  in  tail  against  his  father  to  set  aside  a 
re-settlement  of  the  family  estates^  by  which  the  estate  tail  had 
been  converted  into  an  estate  for  life — affirming  the  decision  of 
Stuarti  Y.  C,  dismissed  with  costs. 

The  father  having  gained  no  pecuniary  advantage  by  the  re- 
settlement, which  was  in  itself  reasonable,  it  would  not  be  set 
aside  on  the  ground  of  parental  inftuenco,  or  because  the  son  had 
not  a  separate  solicitor. 
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L.  C. 


BoKLON  Y.  Dunbar. 


iVb©.  8,  9. 


WUl—Conttrueium — **  Remainder  of  my  money  and  effeete'^'^Rever- 

nonary  Interttt — Coete, 

An  officer  while  retarning  to  England,  made  his  will,  by  which 
he  gaye  two  legacies  of  £10,  and  directed  his  portmanteau,  &o., 
to  be  sent  to  his  fiither,  and  then  as  follows : — *'  I  beg  that  the 
remainder  of  my  money  and  effects  be  expended  in  porahasing  a 
suitable  present  for  my  godson,"  naming  him.  The  testator  was 
then,  and  at  his  death,  entitled  to  rerersionary  interests  in  two 
considerable  sums  of  stock. 

Htld^  that  the  stock  did  not  pass  by  this  gift  to  the  testator's 
godson. 

The  appellant  haring  failed  in  his  appeal  ordered  to  pay  costs. 


M.R. 


NoftXAN  v.  Kthastok. 


Nov,  10,  12. 


WUl —  Conatruetion — A heolute  Gift — Revocation. 

A  testatrix  by  her  will  desired  that  all  her  fortune  should  be 
dirided  between  B.  N.  and  A.  K. 

By  a  oodicUf  after  stating  that  A.  K.  was  dead,  she  expressed 
her  desire  that  her  fortune  should  be  divided  between  B.  N.  and 
T.  K.,  adding  these  words,  **  for  the  use  of  their  children,  and 
when  they  come  of  age  to  haTC  settled  upon  them,  share  and  share 
aUke." 

R.  N.  died  after  the  testatrix,  noTcr  having  had  any  children. 

Held,  that  the  absolute  gift  of  the  moiety  to  him  was  not 
revoked;  it  was  only  limited  to  the  extent  that  a  beneficial 
interest  was  given  to  his  children  which  afterwards  failed. 


V.  C.  S. 


Blahd  t.  MaoCvllouqh. 


Nov,  8. 


Oifl — Inter  vivoe, 

A.  Arom  time  to  time  purchased  debentures,  amounting  altogether 
in  value  to  between  £2000  and  £3000,  and  deposited  them  with 
B.,  who  lived  with  him  as  his  wife.  As  they  were  purchased  B. 
received  the  stockholder's  receipts.  She  out  off  the  Coupons  as 
they  were  wanted,  and  accompanied  A.  to  receive  the  dividends. 
By  the  evidence  it  appeared  that  before  purchasing  the  debentures 
A.  had  promised  them  to  B.,  and  had  said  she  must  keep  them  ; 
and  that  subsequently  he  had  frequently  alluded  to  them  as  her 

Property.    A.  bequeathed  £8000  to  B.  during  her  life  and  widow- 
ood,  and  £8000  for  her  daughter  by  him. 
JBeld,  that  there  was  a  good  gift  inter  vivoe. 


y.  G.  W.  Rb  Tbi  Bba  AssvmAKoa  Socistt.        Nov,  8,  16. 

William's  Gasb. 
Tbb  AjiOHom  AssuBABOB  Goxpabt's  Gasb. 

Joint  Stock   Company — Amalgamation — Illegality — LiatnUHee — 

aeeumed  by  purcKaeing  company. 

In  the  absenee  of  any  special  power  for  that  purpose  in  their 
deeds  of  settlement  an  amalgamation  between  two  joint  stock 
companies  is  uUra  viree  and  invalid,  and  the  obligaUons  and 
liabilities  arising  out  of  such  attempted  amalgamation  and 
assured  by  the  directors  of  the  purchasing  company,  cannot  be 
enforced  against  the  shareholders  of  such  company. 


M.  R. 


GovBB  Y.  Davis. 


Nov,  19. 


Will — Conttruetion-^**  Money,** — Revereionary  interest  in  etock — 
General  vorde  not  reetricted  by  worde  of  enumeration, 

A  testator  by  his  will  gave  as  follows : — **  To  my  wifs  I  hereby 
bequeath  the  whole  of  my  pay,  balance  of  pay,  clothing,  balance 
of  clothing,  money  that  may  be  now  due  or  may  become  due  to  me 
at  my  decease ;  also  the  whole  of  my  property  and  effects— that  is  to 
say,  my  box,  clothes,  bedding,  &c.  &c.,  I  bequeath  to  my  wife."  At 
the  time  of  his  death  the  testator  was  entitled  to  certain  reversionary 
interests  in  certain  sums  of  stock. 

Beldf  that  the  words  under  the  videlicet  did  not  restrict  the 
general  words  which  preceded  them,  and  that  the  stock  in  question 
passed  by  the  will. 


V.  G.  8. 


QiriBN  ▼.  Ratolipv. 


J^ov.  22. 


Practice — Affidavit  ae  to  documente— ^Evidence  of  title. 

Defendants  by  their  answer  stated  that  certain  documents  made 
out  their  title,  and  did  not  shew  any  title  in  the  plidntiff. 

Held,  that  th«  defendant  must  make  the  common  affidavit  of 
documents  in  their  possession,  stating  whether  any  and  which  of 
them  related  to  the  plaintiff's  pedigree. 


V.  G.  W. 


Afplix  t.  Gatbs. 


Nov,  12. 


Debtor  and  creditor — Aaeignment  of  debt — Coete, 

A.  being  indebted  to  B.,  a  letter  of  license  was  granted  to  him 
upon  condition  of  paying  off  the  debt  by  monthly  instalments.  B. 
subsequently  assigned  the  debt  to  G.,  who  served  A.  with  notice 
of  the  assignment  and  claimed  from  1dm  an  assignment  of  the  in- 
stalments. 

A.  however  was  informed  by  B.  that  the  assignment  was 
disputed,  and  that  if  the  instalments  were  not  paid  to  him  (B.)  as 
before,  the  letter  of  license  would  be  revoked. 

A.  thereupon  declined  to  pay  G.  until  a  bill  had  been  filed  and 
an  injunction  obtained. 

ffeld,  that  A.  was  justified  in  withholding  payment  from  G. 
until  the  iigunction  had  been  obtained,  and  that  he  was  entitled  to 
retain  his  costs  of  suit  out  of  the  future  instalments  before  pay- 
ment to  G. 


V.  G.  W.  Nov,  14,  16. 

GoTTAM  Y.  Thb  Bastkrb  Gountibs  Railwat  akd  Otukbs. 

Vendor  andpurchater — Invalid  tranefer — Notice — Forged  signature. 

Trust  monies  standing  in  the  names  of  three  trustees  were 
invested  in  railway  debentures  under  the  authority  of  the  trust 
deed.  These  debentures  were  subsequently^  transferred  to  a 
purchaser  for  value  by  one  of  the  three  trustees,  who  forged  the 
signatures  of  his  oo-trustees  to  the  instrument  purporting  to  effect 
the  transfer,  and  absconded  with  the  proceds. 

ffeld,  that  the  purchaser  who  had  taken  the  transfer  with  notice 
of  the  trust,  and  without  inquiring  into  the  circumstances  attend- 
ing the  alleged  signatures,  could  not  insist  upon  his  purchase  as 
against  the  co-trustees,  who  were  entitled  to  have  such  forged 
transfer  cancelled. 


L.  G. 


Bowsbb  v.  MacGlbak. 


Demurrer^Pleading— Averment  of  TUU—Juriediction— -Relief  in 

JBquity  against  TVeepaea, 

B.  was  seiced  of  Y.  estate,  which  was  customary  freehold  of  a 
certain  manor,  the  surface  being  demised.  The  lord  demised  the 
coal  mines  within  the  manor  to  M. ,  who  was  also  working  the  coal 
mines  of  an  adjoining  estate  Z.  Bill  by  B.  alleging  these  facts ; 
and  also  that  M.  had  sunk  a  shaft  on  a  part  of  the  lord's  land  other 
than  Y.,  and  conveyed  coals  from  Z.  by  and  underground  tramroad 
through  Y.  for  the  purpose  of  drawing  such  coals  to  the  surface 
by  the  said  shaft. 

Demurrer,  upon  the  grounds—lst  of  want  of  avemment  of  title 
or  possession  ;  2nd  want  of  averment  of  injury.;  and  8rd  of  want 
of  jurisdiction  in  the  Gourt. — Overruled. 


V.  G.  K. 


Dat  V,  Babbabd. 
Will — ConetrucOon — "  Unmarried,** 


Dee.  7. 


A  testatrix  bequeaths  personal  estate  to  trustees  in  trust  for 
such  persons  as  B.,  a  single  woman,  should  by  will  appoint^  and 
in  defiault  for  such  persons  as  diould  at  the  time  of  ^e  death  of 
R.  be  entitled  to  her  personal  estate  under  the  statutes  of  distri- 
bution, as  if  she  had  died  intestate  and  unmarried.  R.  married, 
had  eight  children,  aad  survived  her  husband,  dying  a  lunatic  and 
never  having  exercised  the  power  of  appointment  Upon  the 
question  whether  tiie  word  *'  unmarried"  under  the  circumstances, 
signified  R.  dying  a/emme  sole,  or  simply  not  having  a  husband  at 
the  time  of  her  death. 

Held,  that  the  latter  sense  was  that  in  which  the  testatrix  In- 
tended to  use  the  word. 
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V.  c.  w. 


QiBBs  y.  Lawbenoe. 


Nov.  20. 


Wm—ConitrueUim^*'  Goods  ehatieU  and  effecU," 

A  testator  gaye  all  his  hoasehold  famiture,  plate,  linen,  ohina, 
pictures,  and  other  the  goods,  chattels,  and  effects  which  should 
be  in,  upon,  or  about  his  dwelling  house  and  premises. 

held,  that  bank  notes  and  gold  did  not  pass  under  tliis  bequest 


M.  R. 


Ltwood  v.  Wa&wiok. 


Nov,  28.  24. 


WiU — Conttruction — *' Issue    Male^* — MaUs    claiming    through 

females  excluded. 

Gift  of  stock  to  A.  for  life,  and  after  his  death  unto  and  amongst 
his  issue  male. 

Held,  that  the  words  *'  issue  Male"  meant  '*  Issue  male  claiming 
through  males"  and  that  males  claiming  through  females  were 
excluded. 


COMMON  LAW. 


EX.  LsQH  V,  LiLUB.  Nov.  9. 

Lease — Covenant  to  pay  increased  rent — Pleading. 

Where  in  a  lease  there  was  a  corenant  that  straw,  &o.,  should 
not  be  carried  off  the  farm  without  the  consent  of  the  plaintiff  (the 
lessor),  unless  an  increased  rent  of  £10  for  erery  ton  &c.,  so  carried 
off  should  be  paid  to  the  plaintiff. 

neld^  that  a  declaration  upon  this  coTcnant,  which  alleged  that 
straw,  &c.  was  taken  off  the  farm,  but  did  not  allege  that  the  in- 
creased rent  was  not  paid,  was  bad. 


C.  C*  B. 


Bia.  V.  Qbobqb  Olitbb. 


Nov.  10. 


Common  Assault — Verdict  of — Indictment  for  inflicting  grievous 
bodily  harm — Arrett  of  Judgment. 

Where  a  prisoner  was  found  guilty  of  a  common  assault  upon 
on  indictment  for  inflicting  grierous  bodily  harm,  and  actual  bodily 
harm,  the  conviction  was  held  good. 


C.  G.  R. 


Beo.  v.  Hbmbt  Spabbow. 


Nov.  10. 


Assault  with  grievous  bodily  harm — Common  Assault — Verdict  of 

**  aggravated  assauW^^MaUee. 

Upon  an  indictment  containing  counts  for  assaulting  and  mali- 
eiously  inflicting  grieTOUs  bodily  harm,  and  a  count  for  a  common 
assault,  after  CTidence  of  grievous  injuries  inflicted  by  the  prisoner, 
the  judge  told  the  jury  there  was  evidence  to  go  to  them  of  grievous 
bodily  harm ;  and  that  the  question  of  whether  the  prisoner  in- 
tended to  inflict  grievous  bodily  harm  did  not  arise.  The  jury 
found  the  prisoner  guilty  of  **an  aggravated  assault"  without 
premeditation,  under  the  influence  of  passion. 

Held,  that  the  assault  was  intentional  in  the  understanding  of 
the  law  ;  that  upon  the  facts  the  jury  were  justified  in  finding  the 
defendant  guilty  of  an  assault  with  grievous  bodily  harm ;  and 
that  the  prisoner  was  properly  convicted  of  that  offence. 


\j.  \t.  R. 


Req.  v.  Holt. 


Nov.  10. 


False  pretences — Evidence  of  an  obtaining  money  not  charged — 

Inadmisssble — Intent. 

Upon  an  indictment  for  obtaining  money  from  H.  by  false  pre- 
tences, it  appeared  that  the  defendant  was  employed  to  take  orders 
for  goods,  but  had  no  authority  to  receive  the  price ;  and  that 
eleven  days  after  be  was  so  employed  be  obtained  the  money  f^om 
H,  by  representing  that  he  was  authorized  by  his  employer  to 
receive  it  for  goods  delivered  in  pursuance  of  an  order  which  the 
defendant  had  taken.  Evidence  of  an  obtaining  by  a  similar  re- 
presentation from  another  person,  within  a  few  daj^s  of  the  time 
when  the  monies  were  obtained  from  H,  not  charged  in  the  indict- 
ment, was  tendered  for  the  prosecudott  to  prove  the  intent ;  and 
efter  objection,  admitted. 

Heldf  that  the  evidence  objected  to  was  inadmissible. 


C  C.  R. 


Reg.  r.  Jambs  Torgub. 


Nov.  10. 


Embezzlement  as  servant — Secretary  of  money  club — Sueing  on  a  note 

by  direction  of  a  club  and  appropriating  proceeds — Isolated 

employment  to  receive  money. 

The  prisoner,  being  the  secretary  of  a  money  club  regulated  by 
rules,  which,  as  well  as  the  practice  of  the  club,  were  stated  in  the 
case,  was  directed  by  the  club  to  sue  upon  a  joint  promissory  note, 
the  property  of  the  club,  or  get  better  security ;  and  the  note  was 
handed  to  him  by  W.,  the  Treasurer,  who  was  not  a  member  of 
the  club,  and  who,  at  the  same  time,  desired  that  his  name  should 
no  t  be  used  in  legal  proceedings.  The  prisoner  indorsed  W's  name 
on  the  note,  employed  an  attorney  who  issued  a  writ,  and  in  con- 
sequence of  the  action  money  was  paid  to  the  prisoner  by  one  of 
the  joint  makers,  which  he  fraudulently  withheld  from  the  club 
and  appropriated. 

The  duties  of  the  prisoner  stated  in  the  rules  of  the  club,  com- 
prised duties  cognate  to' that  of  receiving  money  for  the  dub,  but 
not  expressly  that  duty. 

Held,  (Crampton,  J.,  dubitante),  that  the  prisoner  had  received 
the  money  as  servant  for  the  use  of  the  club,  and  that  he  was  pro- 
perly convicted  of  embezzlement. 

Held,  also,  that  the  employment  to  receive  money  was  sufficient, 
though  receiving  money  was  not  the  prisoners  usual  employment^ 
and  it  was  the  only  instance  in  which  he  was  so  employed. 


C.P. 


Eyans  v.  Rbbb. 
Costs^SlasuUr, 


Nov.  17. 


In  an  action  of  slander  in  which  the  plaintiff  gets  leas  than  40s. 
damages,  the  judge  cannot  certify  to  give  him  more  costs  than 
damages,  the  21  James  1,  c.  16,  s.  6,  not  being  repealed  by  the 
8  &  4  Vict,  0.  24. 


C.  P. 


PABIS  V.  LbVT. 


Nov.  16. 


Libel — Comment  on  han^Ul — Publication  in  writing  of  oral  comment 

on  handbill. 

If  an  oral  criticism  be  made  on  the  contents  of  a  handbill,  and 
that  oral  criticism  be  published  in  a  newspaper,  in  an  action  against 
the  proprietor  of  the  newspaper  for  a  libel  for  so  publishing,  it  is 
for  the  jury  to  say  whether  the  criticism  was  fair  and  reasonable, 
and  not  reflecting  on  the  plaintiff's  private  character.  If  the 
action  be  for  publishing  an  article  in  the  newspaper  reflecting 
on  the  tendency  of  the  contents  of  the  handbill,  the  same  question 
as  above  is  for  the  jury  as  to  the  oritioism  in  the  article. 


Q.B. 


Saurdbbs  v.  Eppb. 


Nov.  9. 


WUl — Construction — Contingent  remainder — Trwtee  to  preserve. 

A  testator  devised  an  estate  to  his  wife  for  life,  and  upon  the 
determination  of  that  estate  by  forfeiture  or  otherwise  to  a  trustee 
to  preserve  contingent  remainders,  nevertheless  upon  trust  for 
bis  wife  for  life,  and  after  her  death  he  gave,  devised,  and  bequeathed 
the  rents  to  his  two  daughters  in  equal  parts  for  life ;  and  in  case 
of  the  death  of  either  without  leaving  issue,  then  to  the  survivor  ; 
but  if  either  daughter  should  leave  issue,  such  issue  to  be  entitled 
to  the  mother's  share,  and  on  the  death  of  both  daughters,  then  he 
devised  one  moiety  to  the  issue  of  each  daughter  or  the  whole  to 
the  issue  of  one,  if  the  other  should  die  without  issue. 

Held,  that  the  legal  estate  was  in  the  trustee  until  the  death  of 
both  daughters. 


0.  P.       St.  Loskbt  and  Lett  r.  Gbbbv  abd  Abotheb.     Nov  7. 

Amendment — Real  question  in  controversy  between  the  parties^-* 
Statutes  of  amendment — Costs  of  amendment — Common  Law 

Procedure  Acts, 

A  judge  is  bound  to  amend  the  pleadings  so  as  to  raise  the  real 
question  in  controversy  between  tht  parties.  Where  an  amend- 
ment was  made  in  the  declaration,  the  costs  were  made  defendant's 
costs  in  the  cause. 
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Q.B. 


C&AMPTOV  V.  WaLKIB. 


Abo.  20. 


PUadrng-Stt  off^Aetion  on  indemnity  ugtuntt  a  BUI  of  Exchange, 
Id  an  aotion  on  an  indemnity  against  a  Bill  of  Exchange,  the 
plaiatiff  alleged  generally,  as  damages,  that  he  had  been  compelled 
to  pay  the  Bill  with  interest,  and  the  costs  in  an  action  broaght  by 
the  holder  of  the  bill,  and  had  incurred  costs  himself  in  defending 
the  said  aotion. 

Hdd^  that  each  of  these  heads  of  damage  constituted  a  distinct 
oanse  of  action,  and  that  the  plaintiff  could  not,  by  declaring  in 
the  aboTO  form,  deprite  the  defendant  of  his  right  of  pleading 
a  set  off  to  that  porUon  of  the  of  the  damage  which  was  liquidated  ; 
that  a  set-off  therefore  which  was  confined  to  the  amount  of  the 
Bill  and  interest  only  was  well  pleaded. 

EX.  ~"  ^^^'  ^*- 

GU  AND  AHOTHXa  r.  LaROASHIRI  k  YOBKSHIEB  EaILWAT. 

Damages  t  measure  of  ^Contract— Mitdirteiion-^Koo  Trial — Couniy 

Court  appeal — Coeia, 
In  an  aotion  against  a  railway  company  for  delay  in  carrying 
and  deliTcring  goods  where  there  was  no  special  contract,  the 
judge  directed  the  jury  to  find  a  cerUin  sum  for  the  wages  of  the 
plaintiff's  servants  who  were  kept  out  of  employment  by  the  non- 
arrival  of  the  goods ;  and  also  left  it  to  the  jury  to  name  the  amount 
the  plaintiff's  should  recorer  by  the  4ofl0  of  profits  from  the  same 

eause. 
Held,  to  be  a  misdirection. 
In  a  county  court  appeal,  the  appellaint  begins : — 
When  new  trial  granted  on  ground  of  misdireotion,  no  costs 

allowed. 


Q.B. 


Mtbbs  t.  Sakl. 
Evidenee-^Chtitom^Writlen  InotrumenL 


yof>.  20. 


A  oontraot  conUuned  a  clause  in  which  it  was  stipulated  thftt 
*'  a  weekly  account  of  work  done"  should  be  deliTcred.  A  weekly 
account  was  dellTered,  bnt  of  a  portion  of  the  work  done  only. 

ffeld,  that  parol  OTidence  was  admissible  to  shew  that  in  the 
tk^de  to  which  the  oontraot  had  refiMrence  the  tern  waft  appttoable 
to  werk  only  of  a  peonliar  kitfd. 

Where  in  a  pavtlcnlair  class  of  dMin|^  irot^s  have  acquired  a 
t^ecnliar  meaning,  Veil  eelablisdied,  paHles  eolitraotftig  with  reftr- 
ence  to  that  class  of  dealiiigft  who  use  those  words,  mnst  be  taken 
to  hare  used  them  in  the  aoquired,  and  not  in  th^  ordinary  and 
popular  meahitt^.  Where  a  clause  stipnlated  fior  all  ektra  work 
written  directions  shonld  be  given,  under  the  faatod  Of  the  arohiteot. 

Held,  that  a  sketch  made  by  Uie  architect,  and  not  signed  by 
him,  was  not  such  a  direction  as  complied  with  the  contract. 

B.  B.  Baikst  e.  Owcir.  Nov.  24. 

Common  Law  Procedure  Act,  1862,  ee.  10,  11,  222 — Repealing  of 
icrit  oftummone — Statute  of  limitatione. 

The  court  will  not  allow  a  Writ  ro-sealed  too  late  to  tnkc  a  cause 
out  of  the  provisions  of  the  statute  of  Limitations  by  mistake  of 
the  attorney  to  be  re-sealed  nunc  pro  tune  for  this  purpose. 


B.  C. 

Coos  ST  AI0.  V.  JoMBS  (tn  the  matter  of  a  plaint  in  the  County 

Court  of  Montgomeryshire). 

Coun^  Court — Rule  to  enter  verdict — Time  for  (plication 

Where,  on  the  20th  of  April,  1860,  a  cause  was  tried  in  a  County 
Court,  and  the  jury  having  found  a  verdict  for  £10,  the  judge 
direoted  the  Registrar  to  enter  a  verdict  for  nominal  damages 
only;  an  application  on  the  4th  of  May,  1861,  for  a  rule  nisi  to 
enter  the  venlict  for  the  sum  fbund  by  the  jury,  was  held  too  late. 


REVIEWS. 


Sketches  or  Celkbrated  Canadians  and  persons  connected 
WITH  Canada  Vkou  the  earliest  fsriod  in  the  Utstory 

OP  THE  PROTINCS  DOWN   TO  THE  PRESENT  TIVE  :    by  HSNRT 


J.  Morgan,  compiler  of  the  Tour  of  II.  R.  H.  the  Prince 
of  Wales.  Qaebeo:  Printed  and  Pablished  by  Ilunter, 
Rose  &  Oo. 

This  is  the  title  of  a  ybtj  handsome  volume  eontaining 
800  pages,  recently  issued  in  Lower  Canada.  "Rie  author  is 
a  young  man  occupying  a  subordinate  plaoe  in  the  public 
service,  who,  instead  of  wRsting  his  time,  in  idleness  or  dissi- 
pation, has  sufficient  good  sense  to  torn  it  to  better  aooount. 

The  author  does  not  presame  to  advance  any  clums  to 
originality  with  respect  to  a  great  portion  of  the  contents  of 
thd  work,  derived,  as  the^  have  necessarily  been,  from  various 
home  and  local  pablications,  a  list  of  which  he  publishes. 
The  author  at  the  same  time  expresses  himself  sensible  that 
his  work  is  imperfect  not  only  in  its  details,  but  in  the  exclu- 
sion from  its  pages  of  numerous  names  whidh  ought  to  have 
figured  in,  and  graced  the  work.  For  these  he  pleads  the 
inexperience  and  incapacity  of  youth  in  matters  with  which 
he  has  perhaps  prematurely  grappled,  the  difficultjr  of  obtain- 
ing accurate  information,  and  the  long  period  of  time  which 
the  work  covers. 

The  author  having  said  this  much,  has  nearly  disarmed 
criticism.  Indeed  it  would  be  cruel  and  unfair  when  we 
know  the  circumstances  under  which  the  work  was  written, 
and  the  comparative  inexperience  of  the  writer,  to  do  or  say 
anything  which  might  have  a  tendency  to  crush  such  praise-' 
worthy  endeavors.  The  work  does  not  profess  to  be  ft  com- 
plete biography  of  every  celebrity,  or  complete  in  details  as 
to  those  whose  lives  do  appear.  It  is  called  "  Sketches  of 
Celebrated  Canadians."  In  it  will  be  found  much  to  interest 
and  much  to  entertain.  It  will  l>e  found  a  much  more  pleas- 
ing and  instructive  railway  companion  than  the  trash  which 
is  generally  dealt  oat  by  news  venders  on  railwav  trains.  It 
win  be  found  very  opportune  to  wile  &wi^  the  leisure  hour 
either  on  car  or  boat^  or  at  the  fireside.  The  reading  matter 
is  not  heavy.  The  mind  will  not  be  burdened  by  details 
about  which  it  cares  nothing.  No  one  is  obliged  to  read  all 
the  lives  published  in  the  volume.  A  selection  ma^  be  made, 
and  by  random  snatches  time  may  be  pleasantly,  if  not  pro* 
fitably  beguiled. 

Some  readers  may  be  disappointed  in  not  finding  lives 
which  they  may  have  good  reason  to  expect.  Such  readers 
must  remember  the  oiroumstanoes  under  which  the  book  was 
written,  instead  of  hastily  condemning  it.  The  book  certainly 
does  not  for  the  present  profess  to  give  a  sketch  of  the  life  of 
every  celebrity.  It  is  wonderful  that  under  the  ciroumstanees 
mentioned  by  the  author,  so  much  has  been  done.  No  doubt 
in  the  future  editions  of  the  work  he  will  avail  himself 
of  such  information  as  can  in  the  *  meantime  foe  collected 
towards  supplying  acknowledged  omissions. 

The  work  is  n  credit  to  the  author  and  a  credit  to  th^ 
publishers,  It  reflects  as  much  on  the  industry  of  the  one  as 
It  does  on  the  entcrprize  of  the  other.  It  is  an  effort  that 
deserves  encouragemeDt  at  the  hands  of  all  Canadians  and  all 
interested  in  Canada.  We  are  glad  to  learn  that  so  far  neither 
the  expectations  of  the  author  or  publishers  have  been  dis- 
appointed. 


APPOINTMENTS    TO    OFFIOE,    &C, 

BEQISTBABE. 

WILUAM  GBORQE  BRAPER,  KM|elx%  to  te  Sflfbtttr  ot  tti«  OUj 

ttoJL—iflaMitibdt  18th  January,  1802.) 

MOTAAUBS  PUBUa 

ROBERT  BHirn,  of  8timt«ml.  Baqnlrt^  to  to  a  Notuy  PaUk  ia  Upper  Omidi. 

^Gaxottod,  18th  January,  1862.) 


TO    CORRESPONDENTS. 

**  A  SuBScann*'— Under ''  IMTiskm  Coorta* 
"  Lex"— Under  **  0<»neni1  Correnpandenee." 
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DIARY  FOR  MARCH. 


2.  SUNDAY........  Qyiquoffes^mi, 

3.  Moiidagr ..........  Ijat  dty  for  noUw  of  trUl  Ooon^  Goart. 

4.  Toatdaj  ....m...  iS%rooe  Tueaday.    Ch.  Ex.  Term  Lopdoa  and  BellevilU  con. 

LMt  dly  fir  DOtfM  Bmilft)M«ad  KidCBtooB. 
6.  WedoeacUiy......  jiiA  HUnetdoy. 

9.  BUMDAYm......  MAflMfaytefinl. 

11.  Taesdj^ ..........  Qiurter  Sestioiu  and  Co.  Ct  SltUngt  in  each  Ooiinty.    Laat 

day  ftir  HoUoa  of  Chaaeeij  Jbuuniaattona,  ITamtHon  and 

BrockTiUe. 
le.  SUNDAY  M......  aiMiiANMiaydirMt 

18.  Tuaadaj Chanoery  JCzamiiiatlMi  Term  Brantford  and  Kingston  com- 

moBoea.   Last  dar  for  MoUee  for  Barria  and  Ottawa.  Laat 

day  for  Writ  for  York  and  Peal  AHliea. 
S3.  SUNDAY ........  8rd  Smtdap  in  Lent. 

8Sb  Tpcwiv  ....^...  ONuioerj  Btapnloation  Tern  EamiUoQ  and  Broekyjlla  oom. 

Last  day  for  NMloe  for  Ooderldt  and  Oomwalt 
^  ftidy ............  DacUre  for  Y«t  «ii4  F«al  Anises. 

80.  SUNDAY ..  US  Affufity  At  Ztfftt 


9gBBBS9P" 


IMPORTANT    9U9INKS9    NPTIQP. 

Jl^tpmt  in4«tied  to  the  Propridon  oftkitJmamql  mn  xpm€9Ud  to  rtPHmU*  that 
cm  ourpoit  dmaeeBmnU  aove  been  ftaetd  ^nthtkawii  q/  meun.  Ba^thn  a  Ardaoh, 
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PATENTS  FOR  INVENTIONS. 

Oar  Legbkkire  irill  soon  tie  k  sosdoa.  It  k  to  be 
ezpeeted  that  tie  sliall  hitte  some  Qsefcl  Uwsy  or  atneniU 
ments  of  existiDg  kws.  In  out  kst  Issue  we  poiDied  out 
the  neeessify  for  seme  amen^HieBt  iii  Ae  law  as  to  paymenl 
of  Orown  witoesses;  in  this  issae  we  propose  to  direet 
attention  to  the  kw  regulating  letteis  patent  fat  ioYentiotts. 

In  Canada  we  hate  a  kw  which  authorises  the  issue  of 
letters  patent  for  inventions  to  eertain  persons^  and  un* 
der  eertain  ciroumstanees.  Some^  say  that  no  sueh  kw 
should  ezisty  while  the  many  say  that  it  is  not  suffieientlj 
oomprehensiYe.  The  good  of  &e  puhKo  is  tiie  aim  of  eaeh 
of  these  classes  of  objectors,  but  eaeh  sed»  to  attain^  that 
good  hf  tneans  Tcry  dlferent  from  that  of  the  other. 

Why  should  not  every  inventor  or  diseoverer  receive  a 
patent  for  his  itiVentioa  or  discovery?  This  is  the  ques- 
tion which  we  propose  briefiy  to  consider. 

The  man  who  builds  a  house  or  makes  a  pin  is  entitled 
to  be  paid  for  his  labour.  The  reason  is,  that  the  produt^ 
of  his  kbour  k  usefuli  and  it  woidd  be  unjust  lor  any 
member  of  society  to  deprive  a  feMow-man  of  the  fVuito  of 
his  kbour  without  some  compensation.  So  the  man  who 
by  study  has  produced  something  useful  to  society,  in  the 
shape  of  labour-saving  maohlneiy  or  oAer  invention,  shoulcl 
not  be  deprived  of  the  fruits  of  hk  study  without  ceeit 
peneation.  He  k  under  no  oUigation,  even  if  the  discovery 
be  the  result  of  accident,  to  disclose  it  to  the  public. 


Matter  k  inert,  and  the  laws  of  nature  are  fixed  and 
unchangeabk;  but  by  new  combinations  of  matter,  great 
results  are  often  produced.  The  n^an  who  either  dkcover9 
or  invents  tbe^e  new  oombiiiationsi  and  proves  them  to  be 
useful,  k  certainly  entitled  to  some  compensation  from  tl^e 
publio,  before  he  ought  in  resfsoo  or  in  justice  to  be  deprived 
of  the  fruits  of  hk  inventloii  or  ^iaeovery. 

Thk  k  the  foundation  of  a  patent  kv^  when  eecieotlf 
understood.  Such  a  law  k  in  the  natuifo  of  a  eodtfMI 
between  the  inventor  aad  the  pub^e^  The  invantpr  makes 
known  hk  invention  to  tbe  piibl^>  ud4^  the  protectioi^  of 
a  patent  The  <Mlosive  nee,  i|ad  right  tQ  sell  to  i^eia  t^ 
lise,  ie^  tbe  consideration  for  tb«  k^pgain-  The  Govenunenty 
fepresenting  the  pttbUo>  saysi  ^*  Espkin  to  us  the  nature 
of  yonr  invention }  and  if  ilt  b^  ips^fiUj  we  shall  gi^rante^ 
to  joii  the  eseluMve  use  irf  it  for  a  tenp^  of  jeafs,  a^  tbf 
end  of  which  time  the  imveatifA  sha)l  becfime  ibe  profectj 
of  the  public^  whom  we  w^ftse^eia^"  In  this  bA];BiH9  there 
k  moluality.  The  publws  gimt^  the  exi^usive  right  to  ose 
for  a  term  of  years^  and  i^  consideration  thereof^  at  th^ 
end  of  the  teripy  the  inventor  foregoes  fdl  claim  in  favour 
of  the  public.  The  right  to  esduaive  i^a  for  the  term 
of  years  k  a  bonus  in  &vQr  of  the  inventor-^the  induce- 
ment to  make  known  to  the  public  that  which  before  was 
known  only  to  Impself. 

Thk  k  a  bargain  by  whioh  the  public  lose  nothing,  and 
in  the  end  may  gjdin  much.  It  is  unlike  a  monopoly. 
The  right  exclusively  to  manufacture  an  article  formerly 
weU  known  to  the  public,  k  a  monopoly ;  but  the  right, 
for  a  limited  time,r  to  do  that  of  which  the  public  before 
knew  nothing,  k  no  injuiy  to  the  public,  and  in  the  end 
a  positive  gain.  Thk  k  the  dktinction  between  a  patent 
right  and  a  monopoly.  No  man  has  the  right,  in  justice, 
to  make  use  of  the  ftuits  of  another  man's  brains,  any 
mcMTC  than  the  fruits  of  his  labour — ^without  payment. 
The  attempt  so  to  do  k  a  vioktion  of  the  rules  of  honesty. 

These  principles  have  been  fully  acknowledged  in  modem 
times  by  aH  eivjiliied  powers.  The  result  k,  that  eadi  power 
bee  its  own  patent  kws,  more  or  less  opmprehensiYei  Therp 
k  po  diffieuUy  in  carrying  put  the  prinoiplea  of  justice  as 
between:  fsi^jects  of  Uie  same  power,  but  the  4iffieu^y  k 
in  aj^lyiog  them  as  between  subjects  of  different  powers, 
Eaeh  Government  may  command  and  enjoin  its  oifn  vA- 
jeote,  but  has  no  authority  over  those  of  another  Govern- 
ment. The  consequence  k,  that  when  a  aubject  makes 
public  hk  invention  to  hk  own  Government  under  the  pro- 
tection of  a  patent,  the  subjects  of  other  Govemmente,  in 
the  absence  of  an  international  kw,  are  at  liberty  to  steal 
that  invention. 

The  diseovery,  it  may  be,  k  of  use,  net  merely  to  the 
people  of  one  power,  but  to  all  mankind.   Why,  therefore| 
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should  not  the  ioTentor  be  allowed  to  make  known  hia 
inTontion  to  the  people  of  every  Qoyernment^  and  from 
ereiy  Oovemment  roceiTe  his  reward  7  A  oontxmiy  oonrse 
is  not  merely  nnjnat  to  the  inTentor  himself,  hot  unwise  so 
fiir  as  the  intoresta  of  mankind  are  ooneemed.  It  is  to  the 
intorest  of  every  nation  and  every  people  to  enoonrage 
genius  in  the  punuit  of  that  whioh  is  useful.  Those  who 
minister  to  the  wants  or  oonvenienoe  of  mankind,  an  en- 
titled to  be  pud  for  their  servieea 

It  may  be  said,  so  far  as  we  in  Canada  are  ooneemed,  that 
if  we  were  to  throw  open  our  market  to  Amerioan  inven* 
ton,  whose  inventions  of  labour-saving  maohineiy  are 
prodigious,  our  infant  manuiaotures  would  be  crushed, 
and  our  operatives  lefk  without  employment  There  may 
be  something  in  tiiis  aigument,  but  we  do  not  think  that  it 
should  be  pushed  so  fiir  as  to  ezelude  the  Amerioan  inven* 
tor  from  the  benefit  of  our  Patent  laws.  We  do  not  ex« 
elude  either  the  British  or  foreign  author;  we  aoknowledge 
his  lights — give  him  protection  for  a  term  of  years,  pro- 
Tided  he  print  and  publish  in  this  Province.  Why  not 
aDow  the  British  or  foreign  inventor  to  claim  a  like  pro- 
tection, provided  he  manufactures  in  this  Province  f  This 
at  all  events  would  be  an  improvement  on  the  existing  law 
— a  stop  in  the  right  direction. 

The  law  as  it  stands  is  veiy  narrow  in  scope,  and  in  con- 
sequence we  think  very  defective.  None  but  subjects  of 
Her  Majesty  resident  in  the  Ph>vince2are  entided  to  obtain 
letters  patent  from  our  Government  for  inventions  or  ^Ks- 
ooveries.  The  result  is,  that  British  subjecto  resident 
abroadi  and  all  foreigners,  are  excluded  fVom  its  operation. 
It  is  not  possible  for  any  such,  upon  any  terms  whatever, 
to  obtain  letters  patent.  Surely  this  is  too  restrictive.  It 
challenges  the  attention  of  foreigners,  and  is  only  chal- 
lenged to  be  condemned.  In  the  United  Btetes  any  man. 
no  matter  of  what  creed  or  country,  with  one  exception, 
can  for  a  trifle  obtein  letters  patent  for  an  invention. 
That  exception,  we  are  sorry  to  say,  is  the  GanatSan 
If  he  desires  a  patent,  he  must  pay  five  hundred  dollars 
before  his  application  can  be  entertained.  He  may  thank 
the  Provincial  Legislature  for  this  invidious  distinction. 
The  distinction  is  evidently  made  with  a  view  if  possible 
to  compel  reciprocity.  We  do  not  see  why  compulsion 
shodd  be  necessary.  We  think  reason  and  justice  botii 
demand  a  modification  of  our  Patent  law.  Indeed  we  also 
believe  that  self-interest  joins  in  the  demand. 


ODB  COWmAIi  CppRTS. 

We  are  gkd  to  find  that  the  courts  in  England,  since 
the  blunders  made  by  the  Queen*s  Bench  in  the  Anderson 
case,  are  disposed  to  hold  that  Colonial  Legialatnres  and 


Colonial  Courts  are  not,  in  the  mother  country,  to  be 
deemed  mere  nonentities. 

Not  long  since  we  had  occasion  to  refer  to  the  extxaor- 
dinary  conduct  of  the  English  Court  of  Queen's  Bench^ 
which  apparently  ashamed  of  its  rashness  in  ordering  the 
habeoi  corpus  in  the  Anderson  case,  afterwards  in  ex  parte 
Manenger  was  oblivious  to  the  fact,  and  refused  to  aekno  w* 
ledge  that  they  ever  considered  such  a  jurisdiction  as 
existing. 

Now  we  have  the  satis&otion  of  learning  that  the  able 
and  much  respected  Yioe-Ghancellor  Wood  has  scouted  the 
idea  of  the  English  Courte  having  jurisdiction  in  questions 
affecting  realty  situate  in  the  Colonies. 

It  would  (says  the  T.  C.)  be  a  great  surprise  to  ike 
various  colonies  if  they  were  to  be  told,  that  by  an  Act 
passed  in  England,  to  whioh  they  were  not  consenting 
parties,  the  courts  of  this  country  were  authorised  to  de- 
termine the  rights  of  property  in  the  colonies  as  against 
the  ColoMalLegislature* 

We  yield  to  none,  in  respect  for  the  English  eourts  one 
and  all,  but  we  hate  that  feeling  of  ooekneyism  which  leads 
some  men  to  think  that  London  is  the  world  and  the  colo- 
nies— beyond  the  pale  of  oivilisation. 

The  occasion  of  these  remarks  is  a  case  of  iZolmet  v.  The 
Queen  f  reported  in  other  columns.  The  facts  were  as  follows : 
In  1801  certain  lands  in  Upper  Canada  were  granted  by  the 
Crown  to  a  Mrs.  MeQueen.  In  1827  the  Bideau  Canal 
Aet  was  passed.  It  authorised,  on  given  terms,  the  as- 
sumption by  the  Crown  of  lands  through  whioh  the  oanal 
passed.  It  passed  through  the  knds  of  Mrs.  McQueeo. 
In  1832  Colonel  By  purchased  from  the  heir  at  law  of 
Mrs.  McQueen  all  the  lands  granted  by  the  Crown  to  her, 
and  of  which  she  had  made  no  disposition.  In  1843  the 
7  Vic.  cap.  11  was  passed,  whioh,  by  sec  29,  provided 
that  all  lands  taken  under  the  authority  of  the  Bideau  Canal 
Act  from  private  owners  for  the  uses  of  the  oanal,  and  not 
used  for  that  purpose,  should  be  restored  to  the  parties 
from  whom  taken.  In  1856  the  stetute  18  Vic  csp.  45, 
was  passed,  for  the  purpose  of  vesting  the  oanal  and  other 
ordnance  property  in  Her  Majesty  for  the  use  of  the  Pro- 
vince. Petitionen  representing  the  estate  of  Colonel  By 
in  this  Province  filed  a  petition  of  right,  claiming  the 
restoration  of  so  much  of  the  land  formerly  belonging  to 
Mrs.  McQueen,  taken  for  the  use  of  the  canal,  as  had  not 
been  used  for  that  purpose.  To  this  petition  the  Attorney 
General  demurred  for  wantof  jurisdietion,  and  the  demur- 
rer was  sustained. 

It  is  difficult  to  oonoeive  upon  what  ground  the  petition- 
ers hoped  to  sustain  their  claim  befi>re  an  English  tribunal. 
It  was  indeed  contended  by  oounsel  arguendo,  that  the 
Court  having  jurisdiction  in  permmam,  and  the  Queen, 
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the  tmBftee,  being  resident  withia  tlie  juriBdictioa  of  the 
eoart^  was  saJbjeot  to  the  authority  of  the  coart.  But  what 
«n  abeard*  ddetriney  sMiowaly,  to  broach  to  any  court  I  It 
might  have  been  well  enough  were  the  land  vested  in  Her 
Majesty  in  her  own  right  as  an  individnal,  bat  when  it  is 
by  Act  of  the  Oclonial  Legishtare  Tested  in  her  in  right 
of  the  Grown,  the  argmment  entirely  fiiils.  QneenYioto- 
ria,  the  woman,  ik  resident  in  G-reat  Britain,  bat  the  body 
corporate,  the  Crown,  of  which  Qaeen  Yiotoria  is  the 
iocum  tenentf  if  resident  anywhere  is  as  mnoh  resident  in 
€anada  as  in  Oreat  Britain,  and  for  the  parpoees  of  the 
application  on  the  facts  laid  before  the  coart  moch  more 
resident  in  Canada  than  in  Great  Britain. 

The  following  is  the  hngnage  of  Y.  C.  Wood  in  dispos- 
ing of  this  argument,  *^  assuming  that  a  trust  existed,  that 
the  claim  was  not  merely  legal,  and  that  Courts  of  Equity 
oould  exercise  jurisdiction  in  matters  relating  to  lands  in  a 
foreign  country,  still  it  is  necessary  that  the  trustee  should 
be  within  the  jurisdiction  to  give  any  operation  in  this 
court.  The  land  was  unquestionably  vested  in  Her  Majes- 
ty by  the  Act  of  1856  for  the  benefit  of  the  Province,  and 
in  that  point  of  view  Her  Majesty  was  just  as  much  pre- 
sent in  Canada  as  in  England.  For  the  purposes  of  the 
Act  and  the  doctrine '  of  this  court  acting  in  ptrmnam^ 
Her  Majesty  could  not  be  taken  to  be  withia  the  jurisdic- 


is  well  founded.    We  know  of  no  man  in  Upper  Canada 
so  fitted  for  the  place. 

It  is  also  rumored  that  Mr.  Justice  McLeiuii  after  a  long 
and  fiiithfnl  career,  contemplates  retirement  at  an  early  da j% 
We  should^like  to  see  him  before  the  close  of  his  judicial 
career,  promoted  to  the  office  of  Chief  Justice  of  one  or  other 
of  the  courts.  Such  a  step  would  be  a  proper  tribute  to  the 
worth  of  that  venerable  and  much  respected  judge. 

Sir  J.  B.  Robinson  will  no  doubt  be  enabled  to  retain 
his  seat  in  the  Court*of  Error  and  Appeal.  The  country 
will  in  that,  the  highest  court  of  Upper  Canada,  still  oon 
tioue  to  have  the  benefit  of  his  great  learning,  only  equalled 
by  his  extraordinary  industry.  We  hope  the  divine  dis- 
penser of  events  will  for  many  years  yet  to  come  be  pleased 
to  spare  Sir  J.  B.  Bobinson  to  hb  family  and  to  his  country. 
Too  often  we  fail  to  appreciate  the  services  of  a  really  great 
or  good  man  till  deprived  of  them. 


WORK  FOR  PARLIAMENT. 


In  Upper  Canada  there  are  two  common  law  courts  of 
co-ordinate  jurisdiction,  the  Queen's  Bench  and  the  Com* 
men  Fleas.  Both  command  great  respect,  and,  as  a  general 
rule  the  proceedings  of  both  are  harmonious. 


There  are,  however,  at  present  at  least  three  questions 
tion  of  this  court  in  respect  of  lands  situate  in  Canada  and  I  about  which  the  two  courts  are  at  issue.    The  first  is  the 


held  by  her,  not  in  virtue  of  her  prerogative,  but  under  the 
Act  of  the  Colonial  Legislature.'^ 

The  deeision  in  a  colonial  point  of  view  is  important 
We  apprehend  there  can  be  no  doubt  of  its  soundness.  It 
aquares  with  the  dictates  of  reason.  We  are  glad  of  it  It 
acknowledges  the  permanent  authwity  of  our  Colonial  Leg- 
islature in  matters  of  local  ooaeem,  aiid  refers  petitioners 
to  our  Colonial  Courts,  whoee  authority  in  such  matters  is 
also  abundantly  acknowledged. 


JITDICIAL  CHANGES. 


We  believe  there  is  no  doubt  of  the  &ot,  that  the  Chie^ 
Justice  of  Upper  Canada,  Sir  J.  B.  Bobinson,  Bart,  has 
tendered  his  resignation  to  the  government  The  step  was 
one  which,  after  a  long,  most  useful  and  brilliant  career, 
was  due  to  himself  and  his  fitmHy,  but  one  which  will  be 
learnt  with  ragiet  by  dl  who  have  had  the  good  fiortune  to 
have  had  professional  intercourse  wiih  him.  &reat  was 
Ae  responsibility  of  the  step,  and  very  great  wiU  be  the 
responsibility  of  supplying  the  gap  created  by  it  It  will 
require  a  man  of  no  oxdinaiy  ability  to  take  the  place  of 
00  distinguished  a  juc^. 

It  is  rumored  that  the  present  Chief  Justice  of -the 
Common  Pleas  will  be  his  euccfissor.    We  hop^  the  rumor 


effect  of  a  bill  of  sale  or  chattel  mortgi^e  filed  within  the 
five  days  mentioned  in  the  statute  upon  an  execution  placed 
in  the  hands  of  the  sheriff  during  the  five  days.  This 
second  is  the  effect  of  either  party  calling  his  opponent  as 
a  witness  in  the  cause,  so  far  as  regards  the  consequent 
right  of  cross-examination.  The  third  is  as  to  the  right 
to  try  questions  of  boundary  in  actions  of  ejectment 

As  to  the  first :  The  Queen's  Bench  hold  that  the  filing 
of  a  bill  of  sale  or  chattel  mortgage  within  the  five' days 
allowed  by  the  statute  has  relation  to  the  date  of  the  inistru- 
ment,  so  as  to  protect  the  chattels  assigned  from  the  effect 
of  intermediate  writs  of  execution.  The  Cominon  Fleas 
hold  the  reverse. 

As  to  the  second :  The  Queen's  Bench  hold  that  if  either 
party  to  a  cause  call  his  opponent  as  a  witness,  that  the 
right  of  cross-examination  is  restricted  to  the  subject  matter 
of  the  examination  in  chief.  The  Common  pleas  hold  the 
reverse* 

As  to  the  third:  The  Queen's  Bench  hold  that  a  ques- 
tion of  boundaiy  may  be  properly  tried  in  an  action  of 
ejectment    The  Common  Pleas  hold  the  reverse. 

It  is  really  a  matter  of  little  consequence,  so  fiur  as  these 
questions  are  concerned,  which  side  is  supported  as  law, 
but  it  is  a  matter  of  great  consequence  that  the  hw  should 
be  settled  one  way  or  the  other^  and  that  without  dehy. 
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the  most  expedHious  mode  of  having  the  law  on  eaoh 
point  settledi  is  for  the  high  court  of  Parfiaitietit  at  ita 
eomio^  sedsioa  to  deofaire  it  regatrd  to  each  what  the  law 
%  ktkA  BO  set  at  t^est  the  confito^  between  the  isonHs. 

Cbtifliots  of  decision  between  conrta  of  co-ordinate  juria- 
dietion  are  not  pecofiar  to  Upper  Canada^  or  to  any  oonntry 
bi  people.  They  arise  from  the  imperfections  of  onir  com- 
mon humanity.  Often  dd  the  contts  of  Qneen's  Bench, 
Cottimon  Bench,  and  Exchifeqaer  in  En^nd,  ta&e  different 
tieWfl  td  the  law.  The  enbftiftassnMDt  nsnlting  firom  sneh 
k  Mate  of  things  in  yery  Often  remored  hy  legiahtite 
Ittterftiiene^. 

QAN4I>IAJS  LS(UL  AND  GENERAL  AQENCY. 

Mr.  William  Lapenotiere,  formerly  a  well  known  8oli<^itor 
in  Woodstock,  C.  W.,  and  Clerk  of  the  Peace  for  the 
County  of  Oxford,  has  established  a  Canadian  legal  and 
general  agency  in  London,^  England.     Hb  card  will  be 
fonnd  in  other  colamns.    Mr.  Lapetfotiere  is  not  only  a 
Canadian  attorney  hot  an  English  solicitor.    Hie  advan- 
tages of  Canadians  hanag  bnsioess  to  tnmsaet  in  England 
employingsach  a  peison  as  Mr.  Lapenotiera  are  too  evident 
to  need  any  reoommendation  from  ns.    We  are  glad  to 
learn  that  he  has  already  chai)ge  of  more  than  one  appeal 
from  Canada  in  the  Privy  CoanolL    His  kirawledge  of 
Capadkn  lows  in  a  matter  of  that  kind  will  give  him  an 
immense  advanta^  oves  other  aolicitoiB  in  London.    He 
does  noty  howeTCC^  intend  to  confine  his  attention  to  appeals 
from,  Canada  oi  other  business  of  a  strictly  legal  cfaanioter. 
He  will  keep  a  book  in  which  he  will  enter  descriptions  of 
lands  in  Canada  entmste4  to  him  for  sale.    When  he  has 
a  sufficient  number  of  fiurms  for  sale  to  make  it  worth  while 
ha  promises  to  give^  puUioity  to  them  in  Ae  Timet  and 
other  Londpn  newipapenu    The  deBcription  of  eaoh  lot 
entrusted  to  him  for  sale  m«st  be  aoeampanie4  by  a  poet- 
o9ea  Older  for  6s.  sterlingt  payable  to  him  at  the  Blooms- 
buiy  ?ojrtal  Sistriet  Office,  Hoihom,  W.  C,  London, 
Commission  on  sales  and  other  charges  to  be  leamt  upon 
appUoatlon  to  him  by  letter,  post-paid.    He  is  also  prepared 
to  nfgotiate  the  sale  of  Canadian  securities.    To  enable 
him  to  do  so  bp  mquivea  to  be  informed  of  the  apscNMed 
value  of  the  muaimpalilyi  the  mnnioipal  debt^  and  the 
current  annual  rate  of  assessment,  together  with  the  present 
pc^ldaiion.as  eompared  with  the  popuhition  ten  yeais  pre- 

TAOU^y/.,  .  ,      . 

-  -     .    -I   - 

SPBINO  ASSIZES. 

5*he  following  title,  coiiipifed  by  Mr.  HaBowell,  ft  hw 
Student  of  the  City  of  Torouro,  showing  last  day  fer 
service  of  writ,  dechoiMion,  and  notice  Ibl-  trial  fbr  each 
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assise,  will,  We  think,  be  Ibund  most  useiH  Wa  havs 
been  assured  of  its  aeoataey,  but  have  not  ounahel  had 
eufficient  titti^  to  test  iu  We  tMSt  that  this  will  not  be 
the  last  taUe  of  the  kind  eompHad  by  Mr.  HallowelL 
Petiiaps  in  eomsa  of  time  be  may  be  induoed  to  emhaik 
oil  sbme  work  of  greatef  magnitode  Ibr  the  ben^tfit  of  the 
pfofeasios.    Thero  is  nothing  like  a. 
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J0DGMBirrg. 
i^le6eat:  Bonpiseii,  C.  Jj ;  BiaMv  ^i. 

MhSWir|MKt,lSet; 

Jffrowfi  T.  JBrii  md  OntarU  R.  C<9»r-4adgiaeBt  D>r  defeadoDt  en 
demarrer. 

CanipbeU  t.  ITerlimsr.-^ JadftiiieBt  ftr  deAttdaat  do  dinttttner. 
Shir^  T.  (7o<ef.-^a<igmiBBt  for  def^sd^t  pit  de^niteri 
Regina  y.  Swing. — Jadgment  arrested. 
Mewbum  t.  Street — Jadgment  for  defendant  on  d^tnurref. 
Regma  t.  JZ^frtoi.— Judgment  for  tbe  Crpwn. 
Commercial  Bank  t.  Merritt — Rule  disckarged. 
Sitmham  t.  ihiMuf.— -New  trial  without  ooits. 
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PrMciit;  BotoiMMif,  G.  J.  $  BiJEirs,  J. 

fbintMy  Y.  S(nd»oh,^UM\h  Atisolnte  ^t  mW  tdiA  wtCboui  6oSt8. 

CbijMraltbii  0/  l>ilrlA  V.  iR»^i^.  v-^Btflo  niti  dfse&srged. 

itoiiiuy  ^t  tarn.  t.  «/bfief.— EaU-for  nonsmt  made  absolote. 

Soyd  T.  ^arlram.— A  dtfendant  in  enatody  in  va  action  for  se- 
daotion  on  a  jadgment  for  damages  hold  to  be  <'a  Judgment 
debtor^'  within  DteanTbg  of  OofL  Stat  V.  C,  eap.  2($,  B.  7,  and 
diaeharged  from  onstody. 

Mow  t.  g»wtoi».'^meetmi<pt"  ■  eonfegeiwi  given  before  trial  and 
noUee  thereof  eerred  on  pUtntiiS;  lint  not  on  hia  aUi^niey,  before 
trial.    Bale  nisi  to  set  aside  rerdiot  disoharged. 

in  Rs  ThampMH  and  UnUid  towmKijf  of  Bed/etd,  Olden  and 
0«o. — Bylaw  qoashed  with  oosts. 

Tamur  t.  BiuaL^BfOib  jM,  fMr  it^w  tfial  dlMharged. 

Bank  €f  Uppir  Canada  t.  Xiyna.— Role  absolnU  to  add  an 
equitable  plea.    Costs  to  be  costs  in  the  caase. 


SmtOl  T.  tie  Corp<yrdti<>fi  6/  JTdj^iito.— iKule  Hist  <br  new  trlAl 

ffu^eU  Y,  gi>ysga.**BfiW  fbr  new  trial  witheiftt  <oits> 
Nieh/oUe  t.  (7o^(lM^.^Aotion  for  sednoUon.  Action  within  six 
months  \sy  Staster.  in  his  declaration  averring  loss  of  serrioe. 
iPtea  not  gtiilty.  Loss  of  service  pfbired.  Vetdlet  $t25.  Rnle 
nUI  fbi*  new  trial  or  to  arrM  Judgment  on  gihoutid  tiiat  it  Was  ttot 
evened  in  the  dedamCiolt  nor  proved  at  the  trial  that  neither 
father  nor  mother  liring^  so  as  to  entitle  Master  within  six  mouths 
to  sue.    Rule  nbi  discharged. 

The  AUome^  Gmeraf  v.  the  Corporation  ef  the  Countjf  of 
Arties.— Rule  absolute  rot  niatidamut  nisi. 

S^rm&  t.  JMmiA^--Bttle  iba«ttfte« 

In  Be  Smith  and  Sekool  TrMoUm  qf /HtfiMMP  ton?  BmMgh.^ 
Rule  disoharged  with  oosts. 

Doe  Bern  Dof  v.  ifonii^/r.— Rule  discharged  with  costs. 

Van  Every  v.  (?rai»<.— Rule  discharged. 

Murphy  T.  (7«s«.— Rttle  absolute  fbr  oeW  tHftl.  Ooets  to  arblde 
the  event 

Shipman  v.  ITMuIersoii.— Rule  absolute  for  entering  verdict  foi^ 
defettdant 

In  the  maUer  of  ih4  hdn  taf  J(^/:eaii.-4tidgmeht  for  ]^rtltton 
nemdiiis  to  pT$ty»^t  pedtfoiMM. 

The  Queen  v.  Thomas  iforrif.— Motion  to  quash  conviction  oi^ 
order  made  under  s.  86  of  Con.  Stat  U.  C,  c^.  66.  Held,  that 
no  fonhal  conviction  is  necessary  \uder  that  section-r-a  warrant 
In  ISM  irst  fatstaace  h^g  all  that  Is  tei|tilred.  Rule  ttfsi  ^• 
chaiged  withotit  oosts. 

GirdUetom  r.  d'iM^w-^tttids  fbr  fll!lher  ooosidmiiDn.  If 
not  agiun  mentioned,  rule  absolute  to  reduce  the  verdict 

Eick^  V.  G.  T.  B.  Co.— Rule  discharged.       .  .        ^ 

fie  quoen  v.  John  ^a^.— Rtole  abeoTute  to'  ifM^  conviction^ 

Ewme  V.  jrof%.'-4Mlef  (Charged.  . 

Dmenk^ff^  ^  J'oJsMlsr.^Bule  to  enteif  fttdlol  for  flalntiff 

absolute.  ^    .      »  .^.  ^^ 

Patton  V.  Ctfiaeron.— Held,  that  under  Stat  24  Tic.,  ^p.  68, 

plaintiir  in  ejectment  may  lay  his  venue  either  in  the  Ootinty  of 

the  (nty  of  Toronto  or  the  United  Countiee  of  Tork  and  PeeL 

Rule  nisi  discharged. 
PoweU  V.  M»oh  H  ^— Heir  &iaL    Costs  to  abid^  the  event 


irtrme  t.  ^a^w.— Rule  absolute  for  neW  trial  wftfcout  costs. 
Held,  under  the  circumstances,  that  a  boundaTj  qtkestfoit  i^^ 
be  tried  iii  cJecCttOBt  .  ,  .  ^ 

SeKton  V.   Poz/on.— IJ^etmeilt— rtle  abA«ttte  for  neW  tnal 

Without  oosts.  _  .,.■.:.   ^  .*- , 

Boule*  V.  TaaykHly.^ti^iaMLi^tikVb  a!bSOltlt»  ftif  n«^  tiM 

with  costs. 

Teer  v.  5siitik.^fttdgmeflt  fbr  d«MEid&^ 

Smith  V.  IW.-Judgmcnt  fbr  ptaintiit 

Steenr.  i»SM.^Veraiot  fbr  pliiintiff  to  be  reduced  to  M  8b.  6d. 

The  Queen  v.  P/afU;e/t— Defendant  improperly  oonrioted. 

/»  the  mutter  of  the  Chitf  Swpmniemdent  ef  ^Meolt  Aiuf  if«- 
Lean, — Jadgment  reversed,  without  costs.  ^     . 

Shaw  T.  ;SAif«f.-'^ppeal  ftonk  Cdnhty  Cemrt  of  Vr«tttettkl«,  Leu- 
aok  aad  Addin^tos.    JudgmeiBt  ef  Court  behHRT  lUfurs^L 

Crawford  v.  «fa«r.— .Ruin  disctavged.  ,._^^     . 

AHMur  ▼.  Ja/rtf.^Plaintiff's  nde  fbra neWidal  disofaaiged 
'^^efbndan^a  rule  Ibr  nonsuit  sAmelnte 


T.  a*Ailfy.*-¥eidiot  sudneed  by  itolldug  4»ff  «^ 
cess  of  interest  beyond  six  per  oeut  _^«._  ^^ ^  ^ 

satisfaction  of  plaintiff's  attorney  or  master  within  sr Month,  tud 
oonsihittoevidenaeof  plainliif 'sWitiiesBesbelngf  niudU  Mr  iMent, 
and  pay  of  costs  of  this  appUosdioB  witUtt  si  mn  tfc|  <hift  nlle  sAmo- 

lute,  elw  dlaehar«d. 

WUeon  V.  MeNah,*^'M^  abeolut^  Uit  vmiMt. 

Buttun  t.  Memnkh.^'JM^  absolute  on  imjawskt  «f  «Mli. 

CUsrh  V.  B4teh.-^tiA%  ahuoha*  without  MStt.    ^^  ^^  ^  _. 

il^iTMit^  V.  JS^t-'-'BBlt  ttaoln^    Rule  mM  to  M  IMM  im 
10th  April.  . . 


OOMMOJf  PL  BAB. 
Present:  Deafm*  C.  X ;  Sicaasas,  J.;  fltaoa^xT,  J. 


USft. 

Beed  V.  in^lif.— Held  that  1st  nnd  Snd  ptsoi  gMMl-^lnrt  idea 

bed.    Leave  to  am«id  on  terms; 
J&*lv.  JfcfWf,--JudgnteMfer*lalirtt«oiiap«lal^aoe» 

Hamilton  v.  IToJeomft.— Judgment  for  defendant  ahlatUMpleft, 

asid  for  f lahitiff  on  ^mofter  to  rMpUoatleaieiid  AOmt  pMdlai^ 

Boee  V.  ifosffinMir^^.— New  trial  without  costs. 

i%liiiirfv,J»y>-yltodeaiKislatet^a>terj»dg^^ 


preset: 


I** 


Present:  Rdntailioi^,  0.  f»;  Bvsmb^  J. 

CorpotuHMi  tfL&mhion  v.  >«iJ*«f<;-«Jttdg^«it  aii  to  fees  to 
which  Clerk  of  Peaoe  entiUed. 
Middlebrook  v.  feraaAan.— Rule  abeoHite  for  nonsuit 
Young  V.  />attMtt.— Judgment  for  defendant  on  demurrer  to 

declaration. 
Moore  v.  5ti{{iiMni.-Jndgmeiit  tbr  plaintiff  on  demurrer. 
Cotton  V.  MhCuUey.^tiAU  discharged. 
Keenahm  v.  i¥«rteii.— Rule  discharged  without  costs. 
Agnew  v.  5/«parf.— Jadgment  for  defendant  on  demurrer. 
Brown  v.   Livingston  et  ol.— Jadgment  for  defendants  on  do* 


C.  $. ;  RxCHJOooii,  J. ;  fUtxyn,  S. 

)itob>idei 
Ward  V.  I^dfthutnBefhmd  and  Ihif A«m.^Rak  absottttif  tb  eiit4r 

°*Pi^  V.  JBttWf«.^«tet«  itbWltiW  ttenttt  lAtrtiMi  ^^, 

3PA<w«f  V.  flltr«<.-»-Defcttdant  to  pay  f  1000  lind  cobta  wtthin 
two  weeks,  in  which  caBrndr  staRdnte.  If  this  not  done  rnla 
discharged.  '  ^      ...... 

Comstoek  v.  lyrratt.— Rule^yseharged. 

WhiUny  V.  iTemaJyit^RvlWidisihiVisd. 

Brown  v.  Drury.— Rule  absolute,  without  oosts. 

Barber  ¥.  Dm^kLSj^^^tf<ilt  Mnhilm^i  witii  leave  to  apply 
within  a  fovtnight  to  amend. 

Xftetf  V.  BSiMi.^A  jpa^  not  alU#M  1^  set  up  his  own  ini- 
quity to  avoid  hU  deed.    Judgment  for  ptaiatf.  an  dematten 

Proudfoot  V.  j9imA.— Rule  disoharged  with  costs. 

Lawraeon  v.  (7fti<l.— App^l  t^^oireA:        ^^ 

BtepheM  T.  flboW.— Appeal  dismissed  WWH  coitsr 

iVetton  V.  Jb^fueoa.— Appeal  dInaiMed  wlihimtt;  ^ 

ClarheiiO.  v.  JfcJWior-Sul*  abs|>lafteforiiew  trial  WttbMltcMts. 

ifai9<^  V.  jrWw-.— Rule  discharged.  .  . 

Buchanan  v.  lUe  Corporation  of  the  Town  qf  (?««.— Ride  sJ>so- 
lute  fe*  n«#  trial  withotit  costs.  ^^..^ 

^orry  V.  Zrai2ttfar*^P>iii>k^  »°*^*"**^'  Kto  |«di^tlt  tfc«^ 
tore  on  demurrer  set  down  hy  him-         ,  ,  ,.^        . 

Jaaaurd  v.  jr*/fiiM«.-Judgment  for  plaintiff  on  demurrer. 

Low  V.  0»en.— Appeal  allowed.    New  trial  witiiout  costo. 

StepUnem  v.  CW<rtem.*-Rale  abtoltite  to  enter  verdict  for 

plaintiff.  «  .     .     ,  i 

Parker  v.  a«e«iJ.— Rule  absolute. 
CurtU  T,  3r%e  (3^.  T.  B.  Co.— Rule  discharged* 
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Coliby  U  aZ.  T.  £fmtM. — ^Rale  abiiolote  for  new  trUI,  with  costa  to 
abide  tJie  event 

Fortune  y.  Boomer, — New  trial  on  payment  of  eosts. 

HfJfcM  T.  ifcift<tofi.~Rale  diteliarged. 

Bumham  t.  !tht  town  of  Peierboro\ — Appeal  allowed— J^^ff" 
Inent  for  defendants  on  demurrer.  Held,  that  an  attorney,  being 
a  member  of  a  Manicipal  corporation,  eannot  reeorer  for  senrleea 
perfoimed  by  him  as  an  attorney  for  sooh  oorporation. 

Present:  DsAnai  C;  i.;  BiOHinns,  J.;  Haoaett,  J. 

The  Qtum  t.  J^yyan^.-^^nTietion  affirmed — Hagarty^  J.,  dis- 
sentiente. 

^oaifofi  T.  MeKojf.-^lt  pl^fittff  consent  b  to  reduce  Terdiet  to 
$466  02»  rule  disohargedi  otherwise  rnle  absolute  on  payment  of 
costs.    Plaintiff  at  once  consented  to  reduce  Terdiot 

Mrom^  T.  jBm^.— Judgment  for  plaintiff  on  demurrer  to  first 
plea  and  for  defendant  on  demurrer  to  second  plea.  LeuTe  to 
defendant  to  apply  to  amend,  leave  to  plaintiff  to  withdraw  de- 
murrer to  last  plea. 

Sargeani  y.  Th§  CHy  of  JVreiUo.— Judgment  for  plaintiff  cm 
special  case. 

Ntagora  DUiriet  lire  Inaurmce  Oompamy  t.  Z«tnt.— Appeal 
allowedy  new  trial  withoat  costs  la  court  below. 

Oeeer  t.  IVovtficia/  Inaurance  CbmjMmy.— -Rule  discharged. 

Corporation  of  Beeex  t.  Park, — Rule  refused. 

DoiUry  t.  SssMrviUtf.— Writ  of  prohibition  reteed. 

Mclnnee  t.  i^mMhe^— Appeal  trim  decision  of  Judge  of  County 
Court  oi  Elgin  allowed.  New  trial  ordered  without  any  direc- 
tion as  to  costs. 

Toland  T.  ^<lam«.— Appeal  ttom  County  Court  of  Frontenao, 
Lennox  and  Addington  dnmissed  with  costs. 

HunUr  t.  Foot, — ^Appeal  fh>m  County  Court  of  Middlesex. 
Judgment  of  Court  below  retexsed,  with  leave  to  plaintiff  to 
taka  Issna  on  plea  on  payment  of  costs,  otherwise  judgment  to  be 
entered  for  the  defendant  on  the  demntrer. 

Jokneon  ei  aL  y*  Parke  et  oZ. — Rule  discharged  on  plaintiffs 
reducing  damages  to  nomhnl  amount— otherwise  rule  abeolute 
for  new  triaL 

MeMman  r.  ifeJfBlaii.— Rule  absoluto  for  new  trial  without 
eosts. 

BaekerviUe  t.  2>aaii.— Rnle  absolute  for  new  trial  on  payment 
of  costs. 

Land  T.  ^^Mi^e.  — Rule  discharged,  but  leave  to  defendant, 
upon  payment  of  costs,  to  withdraw  appearance  and  let  plaintiff 
take  Judgment  by  default  Held,  that  an  action  of  ^ectment 
is  not  a  fit  action  to  try  questions  of  boundaxy  where  plaintiff's 
titie  to  the  land  described  in  the  writ  is  admitted. 

Lund  V.  i^Mditf.— Similar  case  ■  similar  judpnent 


8.  When  does  eqni^  relieve  against  the  breach  of  a  condition  ? 
and  give  instances. 
4.  How  does  our  registry  law  affect  the  principle  of  *<  taeUii«? 
6.  What  relief  does  equity  afford  te  sureties  ! 


>» 


BLACK8T0NE*S  COMMENTARIES. 

1.  What  private  relations  will  justify  a  battery  in  defence  of 
another? 

2.  What  is  the  presumption,  as  regards  the  age^  at  which  persons 
are  criminally  responsible  for  their  sets? 

8.  In  what  light  does  the  law  of  England!  regard  Marriage  t 


UPPER  CANADA  LAW  SOCIETY. 


TBootT  Tnuf,  1861. 

mzaminationTor  admission. 
wuxiams  on  real  propsrtt, 

1.  How  are  deeds  divided  ? 

2.  Distiagniih  between  a  "  use'^  and  a  «'trust" 

8.  What  ehangea  have  been  effected  by  sutnte  in  the  mode  of 
oonv^ying  or  assuring  an  estate? 

d.  Wherein  does  the  law  of  Canada  as  to  dower  differ  from  that 
of  England? 

5.  Explain  the  object  and  effect  of  the  diffurent  covenants  in  an 
erdinaiy  eonv^ysiioe  af  an  estate  in  fee  simple. 


STORrS  EQUITY  JURISPRUDENCE. 

1.  What  is  meant  by  «  accident"  as  one  of  the  heads  of  equita- 
ble reUef? 

2.  What  is  <«  aaxiliary"  equity  ? 


SMITH'S  MERCANTILE  LAW. 

1.  Is  a  verbal  acceptance  of  a  bill  of  exchange  binding  on  tho 
acceptor  ?  Does  this  depend  upon  eommon  law  or  statute  ? 

2.  What  are  the  rights  of  the  debtor  and  creditor,  re^ective^, 
with  regsrd  to  the  appropriation  of  payments  made  by  the  debtor  ? 

8.  To  what  extent  is  an  auctioneer  an  agent  of  the  purchaser, 
to  bind  him,  where  the  Statute  of  Frauds  requires  a  rigned  memo- 
randum 1    Does  this  depend  upon  who  is  suing  on  the  contract  T 

4.  What  is  the  efftet  upon  a  lien,  of  the  debt  for  which  it  Is 
held  being  barred  by  the  Statute  of  Limitations? 

STATUTES,  PLEADINGS  AND  PRACTICE. 

1.  What  was  the  effect  of  the  registration  of  a  judgment,  and  how 
has  this  been  changed  by  a  recent  statute  ? 

2.  What  are  the  different  modes  in  equity  of  preferring  a  case 
and  setting  up  a  defence  respectively  ? 

8.  In  what  cases  is  a  gnardisn  ad  litem  necessMy,  and  how 
appointed? 

4.  When  should  a  married  woman  answer  separately  ft^m  her 
husbsnd,  and  what  is  the  practice  in  this  respect  ? 

6.  Within  what  time  must  a  new  trial  be  meved  for  in  eriadnal 

6.  What  steps  must  be  taken  to  enforce  an  award, — Ist  Where 
a  verdict  is  taken  sulject  to  an  award ;  2nd.  Where  no  verdict  is 
taken,  but  the  submisrion  is  made  a  rule  of  court  ? 

7.  In  what  cases  vrill  judgment  be  arreeted,  or  judgment  aon 
ohetante  veredicto  be  given  ? 

8.  What  is  the  effect  upon  the  plaintifiTs  eoeti  of  suing  th 
several  parties  to  a  bill  or  note  in  distinct  actions  ? 

9.  If  a  plaintiff;  in  an  action  of  trespass  or  case,  recover  less 
thsn  $8  in  the  Superior  Court,  what  certificates  are  necessary  to 
eutitie  him  to  full  oosts? 


EXAMIKATION  FOB  CALL. 


WILLIAMS  ON  REAL  PROPERTY. 

1.  What  estate  has  a  tenant  fer  life  ? 

2.  How  are  springing  or  shifting  uses  created  ? 

8.  What  acts  of  the  vender  will  destroy  his  lien  for  the  unpaid 
purchase  money  ? 
4.  What  was  enacted  by  the  statute  Quia  JBmptoree  f 
6.  What  is  a  tenant  in  special  tall  ? 


STORY'S  EQUITY  JURISPRUDENCE. 

1.  IHstinguish  between  •'legal"  and  «« equitable'*  assets. 

2.  In  what  instances  will  equity  decree  specific  performaaoe  in 
cases  of  chattels  ? 


1882.3 


ljlw  journal. 


68 


iBuJm 


■a 


9.  WM  18  "Apportionment*'  and  <•  oonttibntion t"  and  giwt 
instances. 

4.  WhtD.  irill  an  agreement  to  enter  into  a  partnership  be 
Specificallj  perfbrmed  ?  and  when  not  t 

5.  What  is  *•  equitable. set  off  !  " 


BTLBS  ON  BILLS. 

1.  What  is  a  qnalified  acceptance,  and  how  may  it  be  etidented  ? 
2^  When  is  a  renewal  bill  a  satisfaction  of  the  original  bill  t 
9.  Whe^  doee  the  taking  of  a  bill  operate  as  a  waifer  of  alien? 
4.  What  IS  preanrnpttTO  OTidenee  of  pajment  of  •  bill  er  note  t 


TAYLOR  ON  EVIDENCE. 

1*  Gire  jmataaees  of  oo^olaaiTe  preaamptions. 

2.  What  are  re<  ^«tte,  and  how  do  tkey  e£Eeot  the  admissibility 
of  eridenoe  ? 

8.  How  far  can  a  party  impeach  his  own  witness  f 

4.  Explain  the  principles  by  which  the  eindence  of  **  experts  ** 

18  regolated. 


6.  In  what  cases  can  a  reference  to  arbitration  be  made  a  rale 
ef  coori  t 

7.  In  what  eases  will  replevin  lie  in  this  ProTincei  asd  in  what 

6ases  is  a  Jttdge*s  order  necessary  prior  to  issning  tiie  writ  ? 

8.  Under  what  circamstances  can  the  master  of  a  female  serrant 
still  maintain  an  action  for  the  sednction  of  such  servant  t 

9.  What  is  the  statutory  rale  With  regard  to  speeches  of  counsel 

10.  What  is  the  effect  of  withdrawing  a  Jnror  al  the  trial  r 
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Tfifi  MASON  AND  SLID£LL  CASE. 


STEPHENS  ON  PLEADmO. 

1.  In  what  oases.  In  pleading  a  conteyanoe,  should  sudi  con- 
Teyanoe  be  alleged  to  be  in  writing  ? 

2.  What  IS  a  new  assignment,  and  what  alteration  has  been  made 
by  the  Common  Law  Procedure  Act  in  new  assigning,  where  sere- 
ral  pleas  are  pleaded  to  the  declaration  ? 

8.  If  a  plaintiff  entitled  to  Judgment  non  6biUuU$  9&ruU6i6  in 
eTory  ease  in  which  the  isstie  found  for  the  defendant  is  no  answer  I  facts  as  admitted  on  both  sides. 


The  answer  of  the  Qoyernment  of  the  United  States  ot 
America  to  the  demand  of  the  British  QoTortiment  in  the  affair 
of  The  Trent  mail  packet  has  arrived,  and  proves  of  suoh  a 
character  as  ^ectuaily  to  remove  all  causes  of  dispute  between 
the  two  nations  on  that  matter.  In  our  feoent  attiola  on  this 
solject  we  expressed  our  conviction  that  such  would  be  the 
result,  if  law  and  reason,  not  interest  and  passion,  were  lia« 
tened  to;  and  we  are  happy  to  find  that  our  opinion  hat 
received  suoh  effectual  confirmation. 

But  although  the  affair  of  The  Trent  is  at  an  end,  the  im^ 
portant  questions  of  international  law  involved  in  it  are  not ; 
and  indeed,  from  the  ground  taken  by  the  American  Qpvern- 
ment,  it  is  extremely  probable  that  they,  or  at  least  some  of 
them,  will  present  themselves  On  future  oooasidns,  and  perfaapa 
in  disagreeable  and  dangerous  forms.  For  this  reason  we  now 
propose  to  examine  the  case  of  Th9  Trent  as  it  stands  on  tiia 


to  the  declaration;  if  not,  in  what  cases' Is  he  entitled  to  such 
judgment*  and  what»  if  any,  is  his  remecly  in  cases  where  such 
issue  being  found  for  the  defendant  he  is  not  entitled  to  aaoh 
JadgmentT-    <^ 

.    .         ADIMfiON  ON  CQNTRA0T8. 

1 .  Whdt  is  a  sufficient  consideration  for  a  promise  T  Must  It  of 
necessity  be  an  advantage  to  the  person  promising  ? 

2.  Is  an  infant  liable  on  a  bill  of  exchange  given  for  necessaries  ? 
Give  your  reasons. 

8.  Is  their  any,  and  if  so,  what  differenoe  between  the  r^t  of 
s  principal  to  adopt  a  eontrati  made  by  his  agent,  and  an  act 
ex  gr.  a  demand  to  found  an  action  of  trover  T 


SMITHES  MKtLCANTILE  LAW. 

1.  Can  there  be,  and  if  so  under  what  dvoumstanoea,  a  total 
loM  of  a  vessel  or  goods  while  they  retain  their  original  form  T 

2.  How  will  a  lien  be  effected  by  the  fhct  that  the  person  upon 
whose  goods  such  lien  is  claimed  has  a  set  off  to  an  amount  equal 
to  the  debt  for  which  such  lien  is  held  ?    Qive  your  reasons. 

8.  Is  the  right. to  bind  the  firm  by  negotiable  iastrameuts  an 
iaeidetot  of  ev«ry  partnership?  if  no^  what  ie  the  limitation  T 


STATUTES,  PLEADING  AND  PRACTtCE. 

1.  What  are  the  statutory  limitations  as  to  suits  in  equity  } 

2.  Mention  the  dilferent  statutory  enaotslents  in>  relation  to 
th*  rights  of  mortgagee  and  mortgagor,  in  reepeot  of  the  mertgaged 
«etot«. 

8.  Tfhen  should  a  demurrer,  and  not  an  answer  be  filed  T 

4.  What  is  the  doctrine  of  '*  representation''  in  equity  pleading  t 

^*  Wlm  ia/'  pabU«»tion»"  and  Iha.iiraetioe  relating  IheMto  7 
2 


The  published  correspondence  on  this  subject  is  to6lon|;for 
insertion  in  TUe  Jurist  It  oonsiets  Dhiefiy  of  the  foltowinfj 
lettors  *'^** 

1.  A  letter  from  the  American  Minister  of  State  at  Wash- 
ington to  the  American  Ministefr  at  London  incidentally 
reforring  to  the  subject.  «     %.  ^ 

2,  A  letter  from  Earl  RusscAl  to  Lord  Lyons,  th^  English 
Ambassador  at  Washington,  containing  tiie  demand  of  satis- 
faction for  the  alteffed  agmsslon. 

3  (And  principally).    A  very  lon^ letter firom  the  Amerienil' 
Minister  of  State  at  Washin^n  to  Lord  Lyons,  stating  thn 
American  view  of  the  question,  and  giving  the'  satisfadion 
desired. 
-  4.  A  letter  from  Lord  Lyons  acknowledging  the  receipt  of 

the  preceding,  &c. 

5.  A  letter  from  the  Prime  Minister  of  France  to' the  Freneh 
Consul  at  Washington,  directing  him  to  move  the  Amerinaii 
Gov^BTument  to  aoeede  to  the  demands  of  Engtod* 

6.  A  letter  from  the  American  Minister  of  88ate  at  Wash<« 
ington  to  the  French  Consul,  infbfrming  Mm  that  before  the 
reMipt  of  his  eommunieation  Uie  matter  had  been  arranged 
with  the  British  Qovemment. 

The  eommanioation  of  the  fifltish  Government  was  in  sub- 
stance :—''  You,  the  Gevemment  of  the  Cnited  States,  hav« 
offered  an  affront  to  tha  Bri^hHag^  amdAimmitled  »  violatioa 
of  intemational  Uw,  in  tbis,^-^OBe  of  your  frigates,  .The  8m 
jAointo  boarded  oor  mail  steamer  Treatt,  vrhen.proeeedingon 
a  lamM  and  inneeent  voyage  from  the  Havsusoa  to  England,, 
and'tonk  from  her  hj  forod  (a  oSBatmotive  force^  Jioweivery  the 
Trent  not  offering,  and  being,  nnabie  to  offer;  any  realstane^). 
four  penens  who  were  her  paseengen;  and  this  act  was 
aggravated  by  the  nmniNir  of  its  perioman^-rfer,  in  Pffdsr 
toindnee  The  Trent  to  bring  to,  nronnd  BbotandAshell  were 
diaoharged  aecosa  her  bowa*  We,  therefore,  deknand  the 
liberatton  of  those  four  persons,  in  order  that  they  may  again 
be  phoed  under  our  proieotioni  and  n  snitnUe  apology  for  the 


» 
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AMrrftMih  ttHiftWet  ts:^'*!!  i»  trim,  #e  b^trdM  ymir 
■hip,  and  took  from  her,  in  the  manner  deecribed,  the  fndt 
pefionli  SMotioDMl ;  btft  wa  did  io  for  the  fi^owiiig  resaoQt : 
-^We  wara  at  the  time  attemptin|^  to  repreas  an  insorreotion 
raited  agalnat  oar  soprenie  aQtbontj  by  certain  of  Onr  Statee 
irhieh  prolMs  th^mseWea  iiiai^it>eb()dnt,ln  irhich  tobtleiltOr^t 
Britain  had  declared  hetMf  iteotraL  The  fo/tt  petvotis  In 
(tnMtibn  m  dtitent  of  Che  Ualied  Stalie,  aAd  when  they 
embarked  on  board  The  Trent  one  of  them  was  proeeedin||  to 
Eng^d,  In  tba  affspted  ebaraoter  of  a  minister  plenipotentiary 
to  the  BxUiah  Gonrt  fiom.  the  insurrectioo^ary  States  i  and 
another  of  Uiem  was  going  to  Paris  oh  a  siipilar  mission  to  the 
French  Court  ;'tm  other  two  peimiiB  ()eing  their  respectiye 
eeciretarres :  of  M  Which  the  owner  and  aeent  and  officere  of 
The  Trent-  tod  kad^iedge  WM  the  eaftarkation.  It  was 
preanmed  tliat  these  peiaooe  boca  pretended  credentials  and 
laatnietianav  w^eh  iwptrs  are  in  the  law  known  as  despatches ; 
apd  wa  avA  intoimea  tnai  these  docbmenia,  haviotf  escaped  the 
fcfprob  of  The  l^nt^  were  oonVeyed  and  delivered  to  the  emish 
earies  of  toe  InaVirrection  in  ^gland.  Under  Cbese  clrciim- 
sf^qea  tboee  toux  persons  were  contraband  of  war»  and  Th^ 
Vifnt,  bpf  joarriing  them,  became  liable  ib  arrest  and  capture 
apa  ^ei£ri4  Yessei  carrying  bontiraband  of  war  &r  the  use  of 
QBf  of  the  bd%^r<|nt  pejtties*? . "  mth  respect  to  Xh»  ni^iindr 
of  proceeding,  tne  American  OoVtonment  assert  thai  the  6bot 
W«B  find  intanUonallyf  in  a  aiirecUon  so  o)>Tiou8Ty  dirergent 
[row  ina  1»ane  of  Xba  iVent  thai  It  slionid  be  regarded  a^  a 
i4^kj[hpt  .fiu|  a  imere  signal  |  and  that  wben  the  fibell  wa$ 
f  r^.  Tbe.J^nt  seemed  to  be  moTing  under  il  fhll  head  of 
sryain»  as  with  apuipoiBe  \o  pass  Ihe  frigate.  .  tor  \he  hboTC 


did 

0 


imtffm  H^  Ajneruian  Goyerbment  8ay,t[hat  althoojib  th^  ^ 
BO}  girder  the  captain  of  toe  frigate  to  act  aa  nie  d^  stitl  Tb 
Trent  was  a  wron^oer,  and  the  oaptiun  of  their  fngat^  W6uld 
have  beep  jostiiied  in.^tnring  and  bringifig  ber  into  poii, 
to.hafa  the  qoesllfon  d^ide4  t)j  Si,  competent  tribunal;  W 
they  consider  that  be  was  not  justtned  in  ^ibjr  persons  out 
of  her-;  ^  tlmrefore  deeming  the  act  of  their  officer  inenil.in 


admitted — ^Vis.  we  mode  in  which  the  jgun  iand  sbetl  were  fired, 

2nd.8i;pp.^  9to  of  speed  at  which  The  Trent  wm  wproachiDg 
tie  IVTgate.    The  ofiher  four  propoSiUons  are  as  follows : — 

1.  Weaa  theipeQiona  nain«d»  nd  their  sapposed  despafiohee 
asnto)MUId.(ff  war?  . 

2.  Might  Oavlua  Wilkealawfti'lbr  stop  and  aeaach  the  !Crent 
tetHfta.oonMhandpei!se<isandde!Spatchea?      .     . 

B.  BMng  feondthe  epntmband  pepsons  oq  boml.  ^  in 
pfMumed  psstfepisp  of  the  eontrahand^despatebei^  tad  he  a 
right  to  capture  the  persons  ? 

;4.  Bid  ne  esareisa  chat  .Tig^t  of  oaptore^in  the  maimer 
ailawad  and  reaetpli^  by  ilie  law  of  nations  T 

1rfihreS|faatb'tiiaiirst-of  Utoia  ■^♦'Wit^theyttsoMiamed 
ifHd  their  inpnilsad  dteaiahes  bontsnhnad  af  irar  f ''^a. 
«MM«i  ishMi  tM  Atsev&m  MhitelsriMDMa  In  the  nfinn- 
aiiV#-^b«yiia  ^DdBtad'trhttier  th»  saipiasahm  'tmibiikBAd 
cCfWar^'la  hAavsiidwhh  teahniiM  aoiSiirf^ 
^atfmA&ti*\%  atiMiy  vpfMami  araiidabia  to  •«waadD%''«Ba 
M%lthgeib<*r  AuBflQsdtD  ^iMnga.^'  But  the ^ontsirt  dearly 
MNMi  thaWBosain  wliiih'the ^(M  iamad, otdualyt ihRt  ftw 
TN». Ws  '>oin«9rlnt  a  MMBcMmrtM-^wparaoii^  <& 


Which  Ijrtli^  Isiw  df  nallonBaie  was  notirtiowad  to  ohny.    Ha 
MyM,  *•  Mfaotts>h  ^11  sa  paoparty  may  bheamh  bantrahand. 


te  wofd  nasnha,  brbadiy^^Rnitmry  to-firoolaawifcin, 
''firohibited,'  «iUegal,'  •  unlawful/     All  writers  lM|.jttiJ^ 


fyMtoevnce  flttifil  fk  military  pttaow  in  the  senia*  nf  Ihe 
enemy  oontralxuid." 

Tha  latter  poaition  here  laid  down  ia  ihlly  boma  oni  by 
authority.  (See  Tkt  Hendrik and  Alifia^  Mf^rr. Adm.  J)ec 96 ; 
The  Friendikip,  6  Rob.  Adm.  420  :  ibc.)  There  b  also  MMna 
authority  for  the  poaition  thai  this  ran  is  hoi  confined  to 
mUUary  persons,  bnt  may,  in  eertmn  cases,  extend  to  persona 
in  the  eua^  serrice.  .  Ih  ThA  thmMd  (6  Bob.  Adm.  434), 
Lord  Stowell  said,  "  In  this  instance  the  militanr  persons  are 
three,  and  there  a^  besides  two  other  pertonft,  who  Were  going 
to  be  enipldyed  in  ciril  iiapaidtisii  ih  the  gotemiMMft  of  Bataria. 
Whether  ttie  prfneiple  wonld  aipply  ta  ^kaM  nlona,  I  #d  hot 
feel  it  ntfshiaary  to  detanhina.  1  am  InS  aware  a!  nay  caaa 
in  which  that  oueation  has  been  agitated ;  bnt  it  appears  to 
me,  on  principle,  to  ha  bat  reaaonaUa,  thai  wbeneTar  it  is  of 
sttliieient  importance  to  the  enemy  ioat  such  peraona  should 
be  sent  out  on  pablie  «st«riee^  at  ftut  nnbBe  «tpenae^  it  shoald 
alfoid  aqnal  ground  of  Ibrfaitnra  iatosanafe  the  tassel  thit  may 
be  let  ont  for  a  purpose  so  intimately  oonneeted  With  the  hon> 
tile  operations.''  It  is  certain  that  a  bdligerant  party  may 
intercmit  the  ambassador  of  hie  enemj  proeeedins  to  a  neutrM 
power  (Vatiell,  book  4,  c  7,  s.  85  ;  1%«  Cbrolme,  6  Bob.  Adnu 
468) ;  and  if  this  holds  in  the  case  of  a  real  ambassador,  may 
it  not  also  in  that  of  a  peeudo  one  ? — the  prindple  of  all  theee 
oasee  being  as  we  take  it,  thilt  the  carrying  such  persons  or 
things  ia  assisting  one  of  the  belligSfantpartiea  In  tha  pr^dioa 
of  the  other,  and  conseaoentl^  mTerting  this  neutnl  into  a 
belligerent.  (See  the  jodgnneht  of  Lord  StoweU  ita  The  AUdania 
i5  Rob.  Adm.  459,  460).  The  pr^Bsence  of  an  aihblMftdoir  tb  a 
oouihtrjr  may,  uhdsfr  paitioular  eireottstiness,  b^  |»l^n6tifa 
of  the  meet  important  rMrtta,  «hd  prate  tha  yuami  pasalbla 
good  or  enl  to  other  aonnltial ;  ahd  In  thn  Mijy  aaie  tha 
American  Secrataijr  of  Stat%  in  the  first  ^l6(tar  in  the  qorres* 
popdenoe  in. question,  states,  as  nis  eonriction^" The  lite  of 
l^ts  insurreotldn  ia  sustained  by  ifo  bdpee  6f  r^ogniiioh  ih 
dMkt  Britaih  taid  France.  It  Would  perish  fin  nitaie^  da^fs  if 
thiMe  hopes  sHreinld  cehse.'' 

And  here  it  is  essential  to  observe,  once  for  all,  tiiat<|\ie<lfcfWh 
of  international  law  are  notTlatarmined  by  auT  written  code. 
Like  the  oommon  law  of  finglstnd,  tb(ft  ikntoenhe  bulk  of  the  law 
af  nations  is^  a  *'  Lex  npn  seripta^"  ii^  jfrhxth  men  must  be 
guided  by  principled,  and  the  reason  of  things,  not  Ixy  a  d^r* 
minate  number  of  words  ^^'t  down  bjr  a  l^gilAatbr.  Thd 
expresMioh,  tterefbi^,  %llich  We  so  tyRea  hear,  that  ^Mnne 
partioular  act  does  or  does  not  come  within  Iha  '*i«Mruf  tha 
taw  of  nationa,''  is  in  altaiest  all  cases  imprsper»  and  not 
unfrsquantly  arises  from  a  total  ignorance  of  the  nature  of  that 
law  in  the  persons  by  whom  it  is  used. 

It  haa,  however,  been  urged  that  the  rulee  of  international 
law  relative  to  the  oonveyance  of  contraband  of  war  by  neutral 
ships  do  not  hold  wbero  the  ship  is  oonveyhig  it  from  one 
hentraloonatrytownotfaaK  ThiaTiawistapraeshrplit.fittward 
by  the  French  Minister  In  his  letter  already  referred  lOh  and 
has  been  insisted  on  by  many  persons  in  this  oountrj.  Admit- 
tmg  s[t  once  that  the  conveyance  of  contraband  of  war  under 
such  drodfflstandes  is  prltn&  fhd<i  kn  1htr6(MRit  aet,  the 
proposHifMi  ftitiift,  #e  think,  be  ]^Utt^«d  With  «lre  ^htf  iibilion 
that  %he  trsmsit  is  a  boat  fide  an^,  and  ndt  hi  irandim  leitis. 
Suppose  eonntries  A. -and  JB.  ammt  was,  and  eoaoiriee  CL,  IX 
and  £.  neutral.  Is  a  vessel,  belongiof^  to  C.  justified  in  ibaoie- 
mgly  carrying  contraband  of  war,  which  she  has  reoeived  from 
an  agent  6t  I.,  fH)'hi  D.  td  £.,  an4  Yh<$re  ddllvbHhK  it  to  an 
agent  ^  A.  to  be  iihhieinat^yiJhippM  b^^  lilm  ^to  %i«  oWn 
ednaititiy  f  Or  to  tsike  a  eldssr'^rxatepM.'attppoaa^stfvatid  of  iha 
northern -provlnoes  of  France  wera  to  declare  themislvea  lnda« 
pendent  of  the  Imperial  (Government,  and  proeeed  to  afwert 
their  independence  by  ^rms,  would  an  English  ship  beJoatified 
in  carrying  boh trabaod  of  war  fh)m  London  to  the  Channel 
Islands,  ioMffaere  shipped  to  the  ttoiH^erh  bdiist  6f  Ffhnce? 
W^  tkitfh  unts  nnd  tfure  ^Viw  ri^bt  4n  4hlfe|  hit  l«|Mrtnnt 


laaa.] 


LAV    J'OTrBlTAL. 


^wiriai  Jn  Ito  TiM  mat  b— «wp(io«ia|E  Iba  Anr  patMni 
MBd  I9  TIm  6u  4Miato  ««•  eoKnbuid  •(  war,  «»m  Nw 
OMMin  and  Mrmn  oTTbe  Xmn  Mwra  of  th«4Mti^tioa  and 
ota«ct>of  thota  pWoM  irtian  thiy  tidiM  pMwnywSa  Dlie 


mmu^m»bmmtti»tdi  Iwt il  newm ••  b«  tMbar  to  mM- 
n_  1.  ^.  .1—  -..  -J--. -J  If  Mi  dii^«OTad. 


miii-ta  ihM*  <Im  mUmm  mm  nauniMi, 


tanad  Mat  HoHaad  W  SL' BWiWiB,  Iwvin  ON  kca>4  gantM' 
d«,  A<^  aari  ttUltM  aCMM  is  U»  MTfte  of  Omm«4  W 
•aiawl  b7  an  BogHit  onriwr,  ■■<  btMglit  to  Bartwd,  »Wi 
Mw  tto«  rf  aaafiiuatog  bar  aa  a  frtaa.    Sba  jadM  of  Ibe 
^d^ndtv  Otwt  <Sir  O.  Q^),  in  daHwiDa;  jodcnart  iq 
!"It  vnld  ba  toe  U(^  fhr  aaok  «  oMt%  of  >«iM  aa  tbU 
aoaart  that  the  Datoh  may  not  aany  at>,  ia  thair  am  -^ikft, 
to  «hab  Dwa  oolodaa  aad  aattlaMoaaa, 'WantUsK  MMf  |)toaM, 
irlwtbw  a(«i,  or  atosaaldaa,  ar  edtar  apanw  of  maiah«4' 
provldad  thoy  do  it  with  the  parmuaion  «f  tMr  om  law. 

tue  o/'U«  ni6««.  ■ . . .  douaateroonldnat^oaaaohaeeaont 
of  iha  ownera  of  the  ship  and  cargo,  aa  ha  took  the  eommaod 

bat  ei^t  dafi  befoia  aha  sailed But  the  oooditioii  of 

tiia  abip.  baini  armed,  «od  baTioK  offioon  going  lotbapnria- 
TVt'  pr-Tj.  •*  a  griat  irrint  againat  thit  nlaiwantn  fnr  tiiitn   .  . 

of  a.JMtaMt,A(i(«nAlMM*-Ai.    All  ahlp*  *»<>■><  ttiiUier 
an  eDiiftHd>le,  and  the  aot  of  PaiUaMent  ia  notioa  to  all  the 
worid,  and  ao  una  the  fenaar  aat  ia  the  oaaa  of  Ba*»l  aloi 
The  dedlirtfion     ' 

Jonaristn^itom  ib«t,iMid  the  anmdetateef  the 
le  oharactoTof  tlie  pauf  ngen,  are  all  eiroalnataDCM 

.u. ._^,i..t._..  _  _  _  I aa*aot dI*aot 

.    ^iboMfon,  the  flhip 
larco,  aad  deoree  jut  43anse  of  leiinre,  and  eipenaea  ia 
iBNnir  or  ebe  captor'' 

Ja  a«r  ipT«fia«w««t)«M' oa  tba  affdr  of  Ika  TrM  iM  aoHri- 

^cnd  aha  firf  t  ftor  pn^paattioM  inttae  daqMoh  of  tba  Aaaii- 
can  innietar,  with  the  [ntention  of  coneidering  the  remuniog 
---  1  aoua  IMdio oooaaion.    Since  Aoee nodoea,  howeret. 


rtw  wlea-rf  latiwaiiiMl  law  » 
or  ainitar  aaaaa  irnichMV  «ti 


atiip,  and 

«tft«DM> 


«tft  aMMar  ^ly  to  jaatifr  tb«  ariMta 
aiffanef  (biaewqtoaobaaold.  I  rai 
ana  oargo,  and  deoree  jiut  43anse  of  a 


a  uaatltapMlBBt 
~     t  IhaScitidt 

Saaaadof  at  Ifaabington,  acfcoowledgog  th« 

^Ma  hf  lh«  ADerieaflUoTCmaMnt  In  that  atari  bntateoa^y 


fivnc  Iha  Scitiah  Uiniater  fiv  Fora^  ASuia  to  the  Britiah 
Ambaaaador  at  ITaablnfrton,  aoknowTedgii 


lanMbailiiag  aaatfal  of  tbapiina>|il«a  pf  ialei«m«iial  Ifctt  ilUn 

Sthe  AmerioatiHiaiatar,  The  oonlanta  of  thia  dooainant  ara 
■Dch  importaooe,  that  area  at  the  riak  of  repAltloQ  we  are 
«wpaHad  to  ratan  toaoaa  of  IkNfrauid  abaadjr  geaw 

fcy,«w- 


Id  the  ^ttb  and  laat  propoaition  of  the  American  Miaister, 
laWe  ha  etaUs  hia  reaaons  tor  glTtng  up  tin  fbur  pertoei 
lahan  oat  «f  Xhe  Inafc  the  Sntnf  WaMttr  appannilr  MD- 
evra,  parliana  nther  haatilj,  as  it  appaara  to  amooot  to  ai 
adolMlohlikeljiOtwproduotiteof  inc<HiTenienoe  bereaftei 
I^Biaeaat,  Mm  eaaaa  of  aanplaiDt  Aandat  on  tiM  aaaiaur  b 


wfuflkTV'Trapt  vaa  o^vpaUed  to  bfiig  to,  aodpttywitt* 

heaearehAd,  irhioh  i«  th«  autyeot  of  tbe  third  Mpoaition  pT  : 
tba  Amertnin  Wetlitar,  is  paawd  Orar  by  the  Brttivh  Utnia-  i 
tarartailaalii  nrilhet  boB  a  eoaiistloa  Uiat  aft*  tba  -aK- 
r  f.^""  P"^  ^  ^  Anenaxn  Hiniator  the  ohfrga  'Wpa 
DQt  borne  out  by  we  bets,  ur  that,  eran  aeeming  that  exphr 
nstioa  neaatMMtory,  Ibe  eharge  waa  too  triTld  to  "^ "- 

So  with  reapeet  to  the  aecood  queation  nuaed  by  the  Aia»- 
rieftn  Miniatar— whether  the  oaptain  of  the  San  Jacinto  had 
mw^t  toaaaaahTheTrafct-loroeBjwtaadotwai— «ha-Bri» 


ieh  Mtafatar  detiiaaa  to  faidoMe  tba  aoanalM  rpefadar  bpt 

•baaniinaWaB,  Unt  a  BrWah  aUp,  aa  aitoh,  U  aafapt-ftaat 
tharigbtoraaarah  Ibr  aaittAband  of  tr»  to  aa^yh.  ^  <h« 


watttoomalMwdf  wUioaa,  lanry  a« 
octbqalmat'aMallyateariiiM^aaWMaBiadltv  brao^a 
matea  Mate,  aad  ab  wfa£h  «a  tiaatMaatbd  in  ooi  bat, 
that  «Mil  padnti  «>a  aaaaMt  Ma*  «neh*«aMh  aqd  nri- 
nlaead  to  ^riata  tiw  la*  «f  aaOmt  4t  iil^w^riii  pnti- 
iBH  wUeh   *Drid   ao        "  .— .i-« 

irJtoniarioaal  airii— . 
bfthab  ^MoaUwfci 

linwhoiatonlaa  tfaM^  va^uawadt^aiil  «41b,  ^lo 
I,  dteaib,  or  tatorftm  whh  thaf,  wttboa*  4ba  itatr 0BV- 
a8a,«MM  bom  attaf  •  mm  wtdoM  aai  MptSoaa 
Mr,  aat  Mdy  te  a  Taat  naartMT  Md  VaAty  af  biiniial 
tmt  Btia«aintiaaati.%at  to  «be  pahHe  (bHMMta  af  MMnl 

«Bd  Maadlgr  Oatamiaaati.    ITo  tfaia  w  ^Ily  a 

tafcalaa*aKaaa||aatthat.iaMtaBn  Ar  tfcti 
awl  antovtion,  (hooa  aaaMli  oogM  to  nUUi.  __  ._ 
■aMiiM  of  aaatiM  and  ihua—peillBa.  mt  tfilgr  ft  ill  iMHy 
■Rawing  d}  aato  ta  vUadon  af  Ia|«tmtiNid  law,  b«  )n 
exhibiting  an  iadtaidtoa  toawrda  ttikm  » JM^ffHiai  ptHf  to 
^  pwiwiia*  af  ^a  <4>«wwy-  WbWhK  tWa  i4«|)W  fT  «aa- 
tioB  and  wMPHfMliafe  fm  itfaidMAd  by  llM  MymatiW  w 
Tba  Kraat  Km  tfca  piMM*  oMarim  la  a  ataltw  irUoh  tba  EMto 
Jiaolaari  wadar  twy  taM*iaw*b|». 

Ib  oar  laat  va  adTtftod  to  •  dinMllr  of  a  aJUgilar  tlmmo 
ter  aaM  to  be  raiaid  ftr  aova  yarawia,  Mwwta.  that  >•  f^MftMd 
Ua  not  TMOfltiMAUm  WanwdaaaeofthaQaHfiiiBaatBamw. 

.■.._i — r... «iMllawaMaMtoaMU«dl»flMim)M»t 

iMtMiyatiw  daMagMB  mmmtitmtili*- 

- ,  -.  M  lawarily  iBapmd  M  W  lU*  MhMi 

Miniatar:—" Tbia  ia,  in  fbet,  tba  natareof  the  <tMatiM»  lAaab 

'  u  ban,  bat  barailf  ja  tu>  longer,  al  iaSue.    It  eoDoened 

LB  laapaatire  nitEta  of  beUigarcnU  and  of  poatrals.    We 

nSL  therefore,  diaoMa  aptiraly  from  oar  miadt  the  oUega- 

oD  that  the  eaptand  peiaepB  were  rcLels,  and  we  muet  con- 

aider  them  only  ea'aaeauea  of  tte  Cni ted  States  at  war  with 

'M  QoTnnunentiibrtliat  ia  Inajgrouod  on  which  Mr.  Sewtud 

ntfuliately  plaoaa  Ae  diacaiiaion.     It  ia  tlio  uoly  ground  upon 

wbiah  fora^  Qoreminepta  can  trout  it." 

Vqton  iba  ahlaf  f  aaatiwi  niaad  tgr  Hm  d«apatA«r4ha 
Anarieaa Miniator.  I    "        "' "^ 
dapaB^''WsBa  I' 

deantobait  iM»to»__  -  —.      

<dana  tbat  Hn-  Ihiaa^'a  «DMnumt  isnlilslr  dtfk  tiam 
fatp.  TbitiiMrlMnlriba.atNls  pwiofibaSalMllww- 
tar'a  «Mft  M>4  lw]MM  hi*  rwtliW  HV  <Mnlbl9' mA  Wtir- 

tioB  |o  k«w  m  tanaa  pf  Uailr  «nft  iMlh  Um  MMnriiac 
*UMm<»  If  wwaniwil^n  mi  iilKiiii  rttE 
UwQt  to J«Mtoa  Am  AanyN*.  afMitm^aimftm 
tba  4>tpwatbiMa<f  tmi  flUMll  t*  Oe  ilMatttoje 

Aob..A4ia,  dfiLk  itad  WbaMWa  »«MMl«(«*d<  a.:8»  bftt; 

«'<I!ka»  ikM*  MtBtialM  «iMt  «ee«Mn%  MtM<  «»  MMy 
Uad  of  diptaHii*  aawMishalton  batwaea  tlitrdriMrtH  aad 
~  r<e«aHBl,*rttaitar*VMaidlaft«rM«i»*la«iiMMM«i<r««r 
■aii*H8i»  panavdUy,  ar  ij-  tmabm  ointtotmntit- 
patobaa  *oto  «r  to  aw*  ■aabatoadtfia  vf  timMUMwk'l,  or 
■inm  ar  tube  iiiaaaJw  4iamm»mi»,  tt  M  fUhi  ib  Mad 
mmammUt  aadlitnato*^  tmi  «ta«r-4bM  aaab  MtoMMtaa- 
>tiooi«MMi)wa»lfliMaaaH  aad  iauiMW  ia-iM»  <m>Mi- 
Mnaauat^  aa  a&raai*:,  wrt  ««l  'tbd  MM  moM  be 
laaMatai  t»  «ia  «aaa  lb  wWib  i0^mmi%  HUi^m  an 
alnady  fcrmdlj  oMaMilbailir  Ike  «Mtai«a  rf  afr  iMtWOMd 
nanMar  ef  l^beHieMit  ]^wW  4n  «#n(MMI  Uwwy.  It 
iatbanaBtr«ll90r  iw«na'pw(r-to(|-'  -  ■ —- -—  - 
notaWwr  «faa  toole  «f  tba  eaaaiwrta* 


•d  tnr  Ifaa  daapab 
I,  iaMd,  the  Ml 


uator.  and  m  wUeb,  iadMd,  the  nrt  riitaidly 
wa  li»  iMMOlu  MMtad,  apid  tuiit  Afpoaaa 
totoatoad  eF  war  r^-ttw .  Baitirifc  Hitiatar  <a- 
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plieation  of.ihefirinoipla.  Th«  only  dbtinction  trisiag  oat 
,  of  iho  peooliar  oirottonstMiceg  of  the  eiTil  war,  sod  ^  the 
iioii*reoognitioo  of  the  indep«tidence  of  the  <2e  jfado  eo?em- 
jnent  of  one  of  the  belli|[;erenta,  either  by  tibe  olher  belbgerent 
power«  or  by  the  neatral  power,  is  thie — ^thal '  for  the  purpose 
of  aTOtding  the  diffioalties  whidi  might  arise  from  a  formal 
and  positiTe  solntioii  of  these  qaeetioBs,  dipkmiatio  agents  are 
freqaenily  enbetituted,  who  are  elotbed  with  the  powers  and 
enjoy  the  immdnitiee  of  ministers,  though  they  are  not  in- 
Teeted.with  the  representatiTo  charaoler,  nor  entitled  to 
diplomalie  bonoars)/  Whealon's  Elements,  part  d,  e.  1,  s. 
0.)  .Upon  this  footinff  Messrs.  Mason  and  Slidell,  who  are 
expressly  stated  by  Mr.  Seward  to  have  been  sent  as  pre- 
tended ministers  plenipotentiaTy  from  the  Sonthem  8tatee  to 
the  oonrU  of  St  James's  and  of  Paris,  mnst  hare  been  sent, 
and  would  have  been,  if  at  all,  reoeited ;  and  the  reoeption  of 
these  gentlemen  upon  this  footing  oonld  not  baTe  bem  jnstly 
vecarded,  aooording  to  the  law  of  nations^  as  an  hostile  or 
unfriendly  act  towards  the  United  States.  l>2or,  indeed,  is  it 
dear  thafe  these  gentlemen  woald  ha?e  been  dothed  with  any 
powers^  or  have  enjoyed  any  immnnities,  beyond  those  ao- 
oQfded  to  diplomatio  agents  not  offieially  reeognised. 

*'  It  appears  to  her  Mttjesty's  Qovenment  lo  be  a  neeessary 
and  oertaln  deduotion  from  these  principles  that  the  oonTsy* 
anee  of  pablio  agents  of  this  character  from  HaTannah  to 
St.  Thomas's,  on  their  way  to  Qreai  Britain  and  Ffanee,  and 
of  their  credentials  or  despatohee  (if  any),  on  board  The 
Ttent,  was  not  and  eonid  not  be  a  violation  of  the  duties  of 
neatrality  on  the  part  of  that  vessel ;  and  both  for  that  rea- 
son, and  beoanse  the  deetination  of  these  persons  and  of  their 
despatches  was  bonft  fide  neutral,  it  is,  in  the  judgment  ef  her 
Majesty's  Government,  dear  and  certain  that  they  were  not 
contraband.^ 

The  British  Minister  then  adverts  to  the  aaihonties  which 
are  cited  by  the  American  Minister  to  shew  that  a  belligerent 
may  stop  the  ambassador  of  his  adversary  on  his  passage- 
namely,  Tattel,  book  4,  c.  7,  s.  85,  and  Tie  Caroline  (6  Rob. 
Adm.  46B)  ;  and  that  cavil  fanctionari^s,  if  sent  oat  for  a 
purpose  intimately  connected  vrith  hostile  operations,  may 
rail  under  the  same  rule  with  persons  whose  employment  is 
direoUjr  military.  (The  Orozembo,  6  Rob.  Adm.  434.)  Those 
authontiesi  he  contends,  have  been  misunderstood,  and  mast 
not  be  taken  as  reftrring  to  the  conveyance  of  such  parties  in  a 
neutvd  vessel  bond  fide  proceeding  to  the  neutral  country  to 
wMeh  they  are  sent.  Withont  saying  thai  this  reasoning  is 
erroneous,  or  denying  that  the  law  of  nations  is  as  here  stated, 
we  confess  we  are  not  quite  satisfied  on  the  subject  It  is 
true;  that  in  the  eases  dted  the  ehip  was  not  a  neutral  vessel 
•preeeoding  idth  the  alleged  contraband  to  a  neutral  port ; 
bat  the  question  remains,  whether  thBprineijde  of  those  deci- 
dona  does  not  cover  sndi  a  oaae.  The  prtaefi^  we  take  to 
be^  that  the  neutral  vessd  that  acts  in  any  of  the  ways  de- 
scribed hiM  ifUerfind  in  the  conteet  between  the  belligeients, 
has  committed  an  «et  of  h^tUity  against  one  of  them,  and 
oonseauently  has  no  cause  to  complain  if  she  Unds  heraelf 
tnated  aa  a  bdligttenk  Now»  is  this  applicable  to  the  case 
before  as  t  Two  nations  are  on  terms  of  amity*  A  portion 
of  one  revolts  against  its  own  Goveniment»  dedaree  its  inde- 
pendenne^  and  resorts  to  arms  to  enfiMce  it  Pending  the 
oontest  a  shift  of  the  other  nation  conveys  to  its  own  shores 
an  alleged  ambassador  of  therevoking jKHrtaon,  whose  inatnio- 
tions  are  to  eodeiivoar  to  indoee  that  State  to  recognise  tfadr 
indepentfenoe  a  zeeognition  inooasietent  with  the  amity  ex- 
isting between  the: two  Qovemments,  and  which  woald  most 
probably  be  followed,  by  the  rupture  of  diplomatic  relations 
between,  them,  if  not  by  a  dednration  of  war.  The  case  is 
so  luusnal  that  it  is  not  easy  to  find  any  express  authority. 
Bat  suppose  (JOe  omen  aoerUmi)  that  Ireland  or  Seotland 
wof  to  dedara  itself  independent  of  the  British  Oovemment, 
■and.  emd.  19  a  frendi^^feMel  a  |«elendad  whininder  to 


France,  thnn  at  peaoe  with  England^  to  induce  that  country 
to  reoogniee  its  independence,  woald  th^  fingUsh  eiuisete  be 
bound  by  the  law  of  nations  to  allow  that  vessel,  with  aneh  a 
ikreight,  to  eroes  the  Channd  ?    We  donbt  it 

The  British  Minister  puts  a  case  which  he  evidently  deema 
an  argumentudi  ad  abeurdum-*-'*  In  the  present  war,  aocord* 
ing  to  Mr.  Seward's  doctrine,  any  packet  ship  earthing  a  eon- 
federate  agent  from  Dover  to  Calais,  or  from  Oakas  to  Bov«r, 
might  be  captured  and  carried  to  New  York.''  We  wnold 
ask,  suppose,  instead  of  a  eonfoderate  agent,  the  packet  ship 
carried  a  body  of  confederate  troope,  with  the  knewledgs  and 
intent  that  on  her  arriving  at  IJover  they  shedd  be  tsmn- 
shipped  to  another  vessel  and  forwarded -to  (America  without 
delay,  would  she  noi  be  liable  to  each  capture  T  If  she  vroald, 
the  qaestion  then  comes  round  to  the  former  one^  doee  the 
carrying  peendo  ambassadors,  like  thoee  which  vrere  carried 
in  llie  Trent,  fall  under  the  same  mle  as  the  carrying  the 
troopa,  ftc,  of  a  belligerent  T 

Want  of  spaoe  compeb  as  to  abandon,  for  the  present  at 
least,  our  intention  of  discussing  the  fifth  propodtion  of  the 
American  Minbter. 

DIVISION    eOU  RT8. 


TO  00RRKSP0KDENT8. 

JU  Cbmmmtteatient  mi  (he 
IHwiakm  Cbmri$^an 

AatiUram9mmiMlimianaMkiihtrhUU*'Tf^MiN»m^ 
Ibrvnlo." 


nt  Ml  dke  ttMeet  «f  INMflM  ObwU^  wr  hnviitg  atijf  t^otUm  to 
i  infmlktn  to  •<  witnwm  l»*^Tk»  EUttn  ^  «/to  Jam  JmrmX^ 


SPLITTING  THE  PLAINTIFF'S  DEMAND. 

It  has  been  snggeeted  to  us  that  a  notieie  of  some  of  the 
leading  English  cases  on  this  point  would  be  acoeptable  to 
our  readers.  The  English  Act  9  &  10  Yio^  cap.  95^  eec.  95, 
enaetSy  '<  thai  it  thaU  not  he  lawfid  for  any  piainitff  to 
divide  any  catise  of  action  for  the  purpose  of  bringing 
two  or  more  ntite  in  any  of  the  said  courte."  The  59th 
seetioa  of  the  Divimoa  XjoariM,  Aet  is  nlmdet  identied  in 
terms.  It  provides  tbat^'^l  catiee  of  attian  ehaU  not  he 
divided  into  (too  ormore  euitSj  for  the, pwrpoe^ of  bringing 
the  eame  ufithinthe  juriedieti&n  of  a  Divieion  Oomi»" 

The  meaning  of  the  term  ''cause  of  action/'  in  the 
English  act,  was  the  subieot  of  muck  discission,  an4  the 
prinoiples  which  govern  the  conetmotiea  are  now  pvetty 
plainly  laid  down. 

The  old  oases  on  the  aabjeet  of  epUttiDg  a  demand  have 
little  weight  in  deciding  the  qaestion  on  the  enactment 
referred  to,  since;  the  decision  in  Grimbley  v.  Aykroid,  to 
which  we  shaU  presently  advert  at  lengthi  They- woald 
indeed  go  the  length  of  establishing  the  position,  Uiat  each 
itom  in  aa  aocoant  ordered  at  diffi^reni  timee  i^  a  dietiact 
oaose  of  action ;  bnt,  as  observed  by  a  cstrefol  text  writor, 
the  practitioner  most  be  careful  not  to  app)y  the  decision 
in  Orimbiey  v.  A^kroid  too  hu:gely,  as  it  is  strictly  appii- 
oahle  only  to  the  case  of  li  tndesmiin's  aoconnts,  and 
perhaps  other  running,  accounts  of  a  similar  naturp.  We 
shall  therefore  briefly  direct  attention  to  a  few  of  the  eariier 
decisions. 

The  as  Goo.  XJL,  oap.  25  (Iiieb),  pioTided  thai  n#.ea«fle 
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shoald  be  ''split  or  divided''  into  two  or  more  actioosy  to 
bring  a  case  within  the  jarisdiotion  of  the  Givil  Bill 
Courts.  Under  this  act  it  was  held,  in  ffamhlin  v.  SamlHn, 
before  Chief  Justice  Bush  (Nap.  C.  B,  38);  upon  appeal, 
that  when  two  gales  of  rent  were  due,  which,  taken 
together,  exceeded  the  jurisdiction  in  amount,  but  taken 
separately  were  within  ft,  that  the  plaintiff  might  split  the 
two  gales  of  rent  and  bring  a  separate  action  for  each. 
And  In  MeCarler  ▼.  McConndl  (Nap.  C.  B.  39),  it  was 
decided,  upon  appeal,  by  Baron  McClelland,  that  even 
where  two  actions  were  brought  at  the  same  sessions— K>ne 
for  one  half  year's  rent,  and  the  other  for  another  half,  due 
out  of  the  same  holding,  both  past  due — it  was  not  a  split- 
ting within  the  meaning  of  the  act  Again,  before  Baron 
Pennefather  (Nap.  C.  B.  38),  it  was  held  that  when  A.  lent 
B.  a  sum  of  money,  and  about  four  months  afterwards 
another  sum  of  money  in  another  county,  A.  might  sue  for 
each  sum  separately  after  both  were  due.  In  Caimi  v^ 
WMa%  (1  Hud.  k  B.  552),  it  was  held  to  be  a  splitting  of 
the  cause  of  action  where  a  coal-meter,  who  claimed  a  fee 
of  6d.  per  ton  for  measuring  each  cargo  of  coals  imported 
into  the  port  of  Dublin,  made  a  rest  whenever  he  had 
earned  30s.,  and  demanded  payment  of  that  sum,  and  then 
sued  for  it  in  the  Court  of  Conscience. 

Li  the  first  three  cases  referred  io,  it  will  be  seen  that 
the  division  war  in  eifeot  the  ranilt  of  mutual  stipulation 
and  not  an  tx.parU  and  arbitraiy  division  of  the  plaintiff's 
elaiur;  while  in  €<dm»  v.  Wkehm  Ae  canso  of  action  was 
founded  on  the  measurement  of  the  entire  eargo,  and  a  rate 
per  ton  was  only  a  mode  of  ealeukting  the  remnnoration. 
Parties  m^y  also  possibly  by  theii^  own  oonduct  unite 
variona  causes  of  action,  so  that  it  can  be  trieated  only  as 
one  cause  of  action.  Thus,  if  ''an  account"  be  stated 
between  them ;  though  it  is  to  be  obaeived  that  although 
there  is  a  new  consideration  arising  from  the  accounting, 
the  original  one  remained,  and  the  old  is  not  neoeasarily 
merged  in  the  new. 

The  English  decisions.— In  Kitchen  v.  Campbell  (3  In. 
Co.  808),  it  was  said  by  DeGrey,  C.  J. :  "  What  is  meant 
by  the  same  cause  of  action,  is  where  the  same  evidence 
will  support  both  the  actions.^'  In  Leddon  y.  Suiar  (6 
T.  B.  108),  the  plaintiff  recovered  in  a  second  suit  for  a 
cause  of  action  which  might  have  been  included  in  the 
first;  and  it  was  decided  that  the  true  enquiry  was, 
'*  whether  the  same  cause  of  action  had  been  litigated  and 
considered  in  the  former  action;"  and  the  same  principle 
ynA  admitted  in  Lord  Bagot  v.  Wtltiamg  (3  B.  &  C.  235). 
The  case  of  B.  v.  Sheriff  of  Herefordihire  (1  B.  ft  A.  672) 
is  an  ^arly  leading  case  on  the  point,  but  was  declared  in 
OriaMty  v.  Aykroid  to  be  at  variance  with  the  other 
anthoritlids. 


The  subject  has  been  fully  considered  in  Ex  parte 
Ajfkroid  th  re  GrimUey  t.  Aykraid  (1  Ex.  R.  479 ;  1 
Cox  &  Mac,  77),  and  the  meaning  of  the  phrase  **  cause 
of  action "  defined.  It  is  a  leading  case  on  the  05th  sec. 
of  the  9  &  10  Vic ,  cap.  95. 

(Jb  he  continMed,) 


ANSWSBS  TO  00RRX8P0NDBNTS. 


To  THE  Editors  of  tbi  Law  Journal. 

Dear  Sirs — A.  has  a  judgment  afp^inst  B.,  on  which  a  re- 
tarn  of  '*  nulla  bona"  has  been  made  in  thecause.^  Some  time 
afterwards  B.  ramoTCs  to  an  adjoining  Dimion  in  tbe  same 
County.  A.  finds  out  that  tbe  Bailiff  of  another  DiFision  has 
been  collecting  from  B.  by  Tirtoe  of  executions.  So  A«  orders 
me  to  forward,  a  "  transcript  and  certificate"  to  tbe  Clerk  of 
said  DiTision  (although  not  the  DiTision  where  defendant  B. 
resides)  in  order  that  an  execution  may  be  placed  in  tbe  baada 
of  tbe  Bailiff,  who  understands  B.'s  affairs,  and  can  make  the 
money  for  A.  Accordingly  I  sent  a  "  transcript  and  certi- 
ficate" to  tbe  Clerk  of  tbe  DiWsion  where  plaintiff  desired  it 
to  be  sent  The  Clerk  returned  tbe  said  transcript  to  m^ 
saying  that  ''  be  could  take  no  action  upon  it,  and  ttiat  e?ery 
Bailiff  must  do  tbe  business  of  their  own  Division^i^'  It  would 
appear,  aooordiof;  to  tbe  79tb  section  of  tbe  Dinsion  Courts 
Aottf^at  a  Bailiff  is  not  compelled  to  serve  processes  ontof 
his  respeotire  Division.  It  is  my  impression  that  a  plaintiff 
is  allowed  to  transfer  b|s  judgment  to  aayBi vision  he  chooses, 
and  it  is  the  duty  of  a  Clerk,  on  receiving  a  "transcript  and 
certificate"  from  i^ny  other  Division,  to  enter  tbe  same  in  his 
book  and,  if  required,  issue  an  execution  thereon,  and  leave 
tiie  Bailiff  to  make  whatever  return  be  chooses  in  accordance 
with  his  duty. '  What  is  your  opinion  ? 

Yours,  ajc.,  *     •"  -   -     '"     ' '  ' '  * 
CtSRR  thn.  BiTisiot  Court,  Oo.  NoaroLx. 

Port  Rowan,  Feb.  17, 1862. 

[Our  correspondent's  view  is  tbe  correct  one.  A  Clerk  to 
whom  a  transcript  of  judgment  is  sent  has  no  discretion,  but 
must,  on  receipt,  enter  it  as  provided  for  by  the  Act  and  pro- 
ceed in  tbe  ordinary  way  to  issfte  execntien  to.  tbe  Bailiff  if 
required. 

The  officer  who  has  a  mere  ministerial  doty  to  perform,  as 
in  tbe  instance. mentioned,  would  best  consult  bis  own  inter- 
ests by  fdllbwing  out  tbe  plun  requirements  of  the  law^--r 
Eds.  a  J.] 

I  am  Clerk  of  a  Division  Court.  A  sues  and  gets  judgment 
against  B.  on  a  note.  I  have  an  ofiiee  some  distance  from  my 
residence  and  keep  a  Clerk  there  to  do  business  in  my  absence. 
B.  tbe  defendant  comes  to  the  office  along  with  one  ft.,  a  porW 
who  originally  Md  the  note  against  B.,  but  who  afterwards 
transferred  it  to  A^  from  wbo|n  I  received  it  for  suit  and  in 
whose  name  the  judgement  is  recorded;  and  aa  mj  Clark  was 
not  there  the  defendant  re<iuested  the  wife  of  my  Clerk  to  see 
what  the  amount  of  the  jud^ent  A*  held  aaainst  htm,  B., 
was,  statins  that  H.  and  himself  had  agred  to  settle  tbe 
same.  B.  toe  defendiuit  then  paid  ovar*  to  my  Clerk's  wife 
tbe  amoantof  tbe  judgment  and* costs,' which  H.  demanded 
and  ireoeived.  As  he  bad  no  rtobt  to  do  so,  what  is  tbe 
proper  oeorse  Cir  me  to  ponue.  C&n  I  take  the  muud  that 
the  Clerk's  wife  had  ne  aothbrity  from  me  to  ttiAftsaet  the 
business,  or  wonM  such  a  payment' to  her  hold  me  liable,  and 
if  so,  have  I  recourse  against  H.  and  what? '  x.'  r.  k. 

Sin  our  opinion  the  judgment  has  not  been  daly  satisfic4 
14*  ^.^y  ^^  ^^^  <^  execution.    Tha  payment  to.  yonr 
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Clerk's  wifo  oaisnot  be  coDsidered  a  payment  to  the  Clerk  of 
the  COavtk  t(  iueh  •  Ble>i^  b«  kkes  the  qoeetion  might  eone 
up  on  an  appUeptioa  hy  B«  to  the  Jodge  to  set  wide  tba  9^^^ 
eution  and  enter  satisfaction. — Eds.  L.  J.] 

To  THi  EniTOBS  or  thb  Law  Joubnal. 

GiNTUinN — Your  opinion  is  respectfblly  requested  in  the 
next  nnmber  of  the  Law  Journal  to  the  following  queries, 
Tii: — 

1st.  Has  a  Clerk  of  a  DiTieiott  Court  the  right  to  charge 
for  a  certificate  even  under  the  Seal  of  bis  Court  of  a  return 
of  Transcript  of  Judgment  as  to  what  has  been  done  under 
said  Transcript  7 

2bd.  Has  a^  Bti^  the  Hg'hl  to  charge  hts  mileage  mote 
tha»  ODoe  Va  trtvettftig  to  serve  a  summons,  tffe :  if  he  goee 
twice  to  serre  UUt  suniraons,,  fails  each  time  to  do  so,  but  the 
third  titte  succeeds  hi  sertitig,  is  he  (the  Bailiff)  entHM  to 
charge  mjl^ag^  three  ttmes,  ris :  twice  endeaTounng  to  serTe» 
and  the  Mfd  lime  fer  aetusl  serring? 

Sri.  tkm  a  JkSm  th^  right  to  ^ari^  mDeage  ha  endea- 
▼onrm^  to  lev^  under  au  ezecutioii,  but  in  which  hff  he 
fails,  ani  ti&tiihiii  the  executicii  to  tba  Clerk,  **  no  goods,''  or 
"  iiuRu  bona  r'. 

4tlk.  Has  A  Bailiff  Che  right  to  cliarge  Ibr  a  schedule  of  pro- 
perly iei«^  ha  ezecutfon,  as  in  cases  of  a;tta<Ai]|ient  f 

iToon  respectfbH^,  Bcnvrnttm. 

2rWe  a^  in  some  doubt  about  the  first  (|a9stioQ,  a^d  de  not 
ufle  tindbrtisttd  0t|r  cortespoMenl's  m.eimii»g.  If  tlie  c»t^ 
cale is onerequirrafbr  n0b in  the Oountr  OSurt  it sIioOfM of 
cotiiv^  be  ckuii^ed  fot^-if  not  so  reqikHred,  we  sttppoee  no 
charge  cOttM  be  made,  unless  perliepe  as  for  ii  s^areh* 

Tb  tde  olSier  questioiis  we  hkve  no  hesitadoD  M  AtMirenng 
that  no  such  diarges  ar^  alIoirable.->-Sna.  I^i  J.} 


im^w^ 


ll     1 


QUEEN'S  BENCH. 


l»  ae  StoMSBoniAtf  y.  Mbovk 


tiM  esflMf  or  th«  talMMd  abor*  £26.  At  th«  trUl  itajwidant  otdeetM  U  tiM 
jwMietfoB,  and  jodQneBt  hftTi^  bmu  ^^m  friart  bim,  b«  allanrards 
oMaiMSaMirtrialondnkilioraMriGi.'  In craBitngft^ Jodftallovad die 

(«.ii,ia.v^tftii.) 

Ji.  »'•  jWwyMMi  ovuniecl  a  wile  en  fQe  jucTge  er  to^  ootfntT'Court 
of«a  eosal^  trWMlibgfba,'  Mf^  «»  o^l^  jSdge  of  the  ikwh  dlri^ 
sie»eeilia  ofi  IflMl  eouail^of  WeUWgtMi*  to  Afcew  eause  ifikf  a  writ 

ot#oMIMaii  ahotid  not  isteete  him  aaMmil  auy  liMMtf^pteeeed- 
inn  o»llie  plafaii  hetwaen  these  pasHesL 

Meai#  Jsade  stthMit  that  Daggiabatham  had  sued  him  in  the 
flUUdfcfiiet  eM»i  itf  the  eowOoRef  WeiKngton  Ur  $160^  vUch 
■<«Kw«|thf(haV«mof.fln«l«itltM  teooualt  wJdeh  eaeseded  hi 
th^wMe^m  Mtth(MiQ|nifi«tin.theeaaeshewad«theeep^serfed: 
being  a|mfia4  tf  th^ ^Mai^t^  tj^M.  he  win  ^idriMd  bx  eetmsel 
th^  tbf  sMSfOBld  aptr  bs  famH^inad  i«  tM  diTii^m  C9«rt»^ u«, 
•ccoimt  ot\tB  being  W^qad  the  jurisdlotioa :  thai  being  so  adriitd 
he  did  not  attend  the  miu,  bat  io'stnioted  ooansel  to  attend  and  to 
etqy^ :  that,  the  obJe<^tion  was  token,  but  was  OTermled  by  the 
JiM{ge  r  thial  he  sfterwitd^  appHed  f^  a  new  trial,  on  the  ground, 
lUMng  othefcu,  Iftal  b*  di4  not  ^peet  the  case  #oold  be  tried ; 


aad  that  raeh  an  application  was  under  consideration  at  the 
time,  of  Idsmakiag  his  aftdarit:  that  no  ouoaUoa  had  yak 
issnedj  as  he  belieTsd:  that  he  had  not  paid  the  amount  of  the 
judgment,  contending  both  against  thi  Jiirisdtetlon  of  the  6oun 
aad  against  the  demand;  aad  that  he  did  m>t  ofPS  the  debt. 

It  u«j|  shewn  in  answer  to  the  application  for  prohibitioiv  that 
the  plaintUTs  claim,  of  wh|oh  a  eopj  was  attoched  to  ifie  summons, 
waa  upoh  k  vaaalttg  aeaoMt,  beginaiag  on  the  16th  of  April,  >8M, 
aad  carried  on  to  the  l;6th  of  Beptesabsr^  1867,  Itar  nods  sold  aad 
delivered,  amounting  to  £26  148.  Then  four  yearns  interest  was 
added  to  that  sum,  and  the  defendant  was  hi  tte  same  acecuut 
oharged  with  two  premissoix  notes  of  £16  eaeh«  and  Interest  e» 
one  of  whidi  only  a  certain  oalanoe  was  due,  the  other  due  in  full, 
making  the  debit  sMe  of  the  plalaafs  aeoeanC  in  aR  £78  8s.  8d. 

Cre&s  were  then  given  la  the  sasM  sesseat  lur  various  itasM 
of  cash  payments  which  with  interest  amounted  in  all  to  £46  16e., 
and  redeoed  the  pbdntiff's  demand  to  a  balanot  Of  £28  8s.  8d.  ; 
Md  «t  the  fiMt  of  his  aooouht  U  wai  «sted  thai  the  plaintii  «sed 
for  £26,  abandoning  the  excess,  £1  8s.  8d.  The  plaintiff  after- 
wards served  an  amended  account,  stoting  his  demand  to  be  £26^ 
after  abandeadiag  sn  excess  of  £1  6s.  lid. 

When  the  ease  came  on  It  was  defended  by  an  agent  of  tJbe 
deftnlant,  only  by  objecting  to  the  iurisdtotioa,  without  going  into 
tka  merits,  and  the  Judge  gave  JndgBMnt  hi  the  ptalntUra  fhvosw 
for  £25  aad  costs.  A  few  dsys  after,  on  the  8(HU  of  October.  18ai» 
the  defendant,  Moore,  moved  for  a  new  triri,  upon  ^n  affidavit 
settfaBg  ferdi  merits,  gfariag  an  account  of  wimt  he  alleged  te  haire 
been  the  dealings  between  them,  asserting  that  he  believed  a  small 
balance  was  really  due  to  him,  and  giring  as  a  reason  for  his  not 
behigtfileto  defhsMl  hims^f  at  the  trial,  that  he  had  been  advlaed 
by  counsel  that  the  case  was  one  wloch  couNL  act  be  cntertilned 
in  the  division  court 

theplaiatiff  aaawered  tMs  by  atfallterit^  going  alec  istetlie 
[  merits,  and  supporting  his  elstm* 

The  Judge  granted  a  new  trial ;  and  sUting  thet  t)ie  mam^er  in 
wUeh  the  plabtiff's  aceount  was  toade  oiit  had  misled  the  defbn^ 
dant<  hf  gave  leMt  <#  tM  pl8l«M  te  hssmad  hie  cWrn*.  ea  Ui^  li 
might.notM»pear  to  be  beyond  the  jurisdiction. 

This  ordm  tras  mid^  before  the  six  days  Ibr  moVfilg  had  ezplved; 
miSMtori oil  tha ;2aA  of . Motemtar^  1661.  fbe  tended mmnit 
stoted  the  demand  mpon  the  cwreni  aocouni  for  goods  spldt^  aii4 
upott  the  notes  and  interest,  lid  teparate  CbTumns. 

Iln  Meant  thua  teadend  mads  the  pWhUUTe 
ecfiount  for  goods,  sold,  te  ^^^  •.«^.«..«n*^*«*««^  ^^  ^8    1 

Intent .....:.. .....1 -... ^ .-.     2   8   0 


And  the  demand  upon  the  two  note^  on  one  of 
wUsh  thme  had  beM  paymtnte*« 


£28    8    1 


»«...< ••■■•«  k. ...».• 


6    t 


■p^^^^-"^^^" 


£49    8.  2 
4«in gave oiedite lean « 28    2    8 


i^KfV*  ^panwf* 


Balance 

Ahandeidbg, 


.«•.....• 


«.••...•..•..  JCmvw 


•»*« 


6    6  It 
1    6  II 


t-— ■■»■»#* 


Only  claimed ..^ •. .£26    0    0 

M,  C.  CamHoH  shewed  cause,  and  oUed  Turner  v.  Berry^  6  Ex* 
Bp8}  WMru^e  ^.  Bmw^  18  U.  O.  (t  B.,  I88^  MtMatty^* 
Mwro^  14  U.  C.  Q.  B.,  166. 

]ft,  A.  ffarruofi^  contra,  cited  ConsoL  Suts.  U.  C,  ch.  Id,  sees- 
66w  68  80  74* 
BoBcvi^  C.  J.,  dellveied  the  Jtsdgpit^t  of  the  eourt 
The  65Ch  section  of ,  the  Division  Courts  Act^  (Consol..  Stats.  U. 
•C.,  eh.  li^)  glvei  Jurisdiction  to  dirislon  courb  in  all  cases  of 
«e|iltneNM  demawit  of  debt,  sMomit,  or  breaehoe  eontradt,  er 
covmMu^t,  ^r  money  demand,  whether  payable  in  menej  or  other- 
wise, wAefi  the  aiwunt  or  htXanct  Oaimed  doi9  not  extad  One 

hundred  dolihrt." 

The  69th  section  prorides  that  "  a  cause  of  action  shall  not  be 
dirided  into  two  or  more  suits  for  the  purpose  of  bringing  the 
same  within  the  JnrisdIetioA  of  a  divisloa  eoavt;  4nd  no  greater 
sum  than  one  hundred  dollars  shall  be  recoTered  in  anjr  action  foe 
the  balance  of  an  unsettled  account ;  nor  shall  any  action  for  any 


1888.3 


LAW    JUUBKAL. 


Huah  balsoM  b*  nuteiwd  whare  th*  vumUImI  toeaaut  in  U«  vliole 
•xoMib  two  hniutnd  Aillw*." 

ThaOBth  wotiovMMtoUiBt  "»  jadgntDt  of  Uia  eoort  apoo  • 
mit  bnugJV  Ite  iIm  WalWilir  ftaMCwaut,  ^Ikfll  l)B  •  fnll  dUclmr 

baUoM,  umI  tba  Bnt^  of  JgilgnMtihaU  be  sfitAp  kcoanliuilj." 

The74tbawtIsDalM  wutitadVllr.  Hanuoo,  oaUMptrt  of 
Ik*  M*D4wt,  tat  Tie  40  Mt  KM  l^t  U  h>i  amy  pfiUrial  ba»tipg, 
'' -a»»ppfl*rBtol|»«J)f<^  BiMo/  ftDjcaow  of  icdon 
i  Ir  At  el)^»  M  wuersd,  ^iilier  m  iU  arijpoal  forD 
m)  ;  and  thia  applicktion  eumot  require  ua  Id  go  ii  ' 
Mj:»tiieMtoni)rU*tk\iid.  "^ 

Tte  {■iMMifa  alain,  a*  fkrat  d*IIrere4,  ui  italing  an  wwo^t  of 
whieb  tlte  debit  j|i4«  «w>«f^etl  £73,  KaUd  a  caaa  not  iiilbia  tlLe 
jnriadiotiDD  of  tbeoourt,  aooording  to  tbe  ^ib  B^tiii;i|  a\thoDgh 
IbehalaiiMeUinedwM  <mij  £2S:  tbat  i>,  if  Uie  vhols  accouot 
U  to  be  tftkeB  M  an  aocoiwt  ntisoUled,  Dot>iUiit»iutuig  tiiirv  waiy 
Mpaag  ttaiteiu  tito  notof  vhioh  in  U^etuielTW  were  lig,iiiilMAd 
dem^nda.  fllUi  the  afioeyi  doe  oa  tboia  nptff,  tlw  aoeoaat  wa« 
WMh  bajronit  £&0,  lti«  pujga  mnlioned  to  tjiat  etfui^':  '"'■j^^ 
thtm  the  Moonnt  woald  be  below  it 

Aduiiliac  tlut  Ihia  flnt  j(at<n>*nt.  mf^  out  *•  ^  ^»^  ehevcd 
•a  wuettledMaoiuU  «bo«e  jCM,  it  ia  to  be  eoaauUred  iii»t  it  doet 
Dot  ataod  M  Mv  In  tlie  MOPitDt,  for  Um  l^uned  jud^  vben  ba 
p«al*d  A  aev  trial,  alloited  tbe  atatempiit  to  be  to  .ameDded, 
■dhariag  itUl  to  tbe  fiwU.  u  to  fcfe  tbe  cHefr^fi  uiy  posilblf 
oljeetiaii  in  n|»rd  to  Jnri^diation.  If  Ibece  iriU  aa  irre^ilaritf 
la  allowing  UMtameadiD est,  itill  weafioald  nolawarga  probibitiao 
«■  Ikkl  Meennb  Is  JeUg  t.  £«i»v,  (12  A,  k  E.  20S,)  tbe  oonrt 
I.......         -,r,f  Ine^vilir  1»  praAliqe  oplj  )#  ap  gmp^ifi 


•(dOBtioB  we  liMebWB  eailiMiMilfr-ftr  t^  whole  of  the  gUintiffe 
aeeenat,  IndrndJag  #*  aotee,  >h w  *  ma  of  X<9  iBa.  2d.  onlj,  not 
M  maeltM  iUO ;  and  M.lbOMW  Wo  »Ww  trial  granted  fit  the 
fautUM*  of  die  defnd^  UniflU;  F«  A*U.i|ltOtir  fl^i  q*M  to  go  ofi 
ma  J  dNMBd.  vkfefa,  M  it  A«F  MriAurilwy^^JW*  Il>j^  JW 


ILii«»^i»M<«W  <»,feftBj>«l  ■j*-j^«#». 

te!£iB 


l*WMili^f  It  uwfllid^a  inBMiailalaia»,iiJ»Mfl»».  11,^11.  t» 

aiW^  bo*»_t  tMI  lb*  l*«W««  <jr  (aJl  otmr  >dbM  M*  Aw*  Maa  aOMtal  ^ 
J»ieiffMWt»lntMrtM>  Jiliajhllt.  , 


(<}.  B,  K.  T^  St  Tbs.) 

f  o^pir  abtalaed  ^..nle.qa  ihe  ylalmif  to  ,ikev  en^e  wl^  In 
^iridlat,  lilw  WM  imanpted  in  .tfa«  Itwd*  neaiiqwd  in  tha 
lBilt*atfan«BdiBtUeMMa,jho«M  airt^hwi* bMn.tp 


hwi*lMn.t»wp!W>f 
«  taw  »iio,fihm'  tw 


d&«iu  nai  peptn  Hfd. 

the  ialiwBa^iaB  »m  ^  the  plaiotiff,  f«  a  eonmw  infonp^, 
«iing  in^ie  nra  pvMK.  It  act  forth,  In  ■■bttkooe,  lllftt  lota  ui 
.■•d  ■•*«■  in  tkatMiU  aonae^n  of  Btiten,  MCje  on  th«  iAIM  ot 
Jnir,  IS6S,  by  deftudaU  Street  BBlwwMly  eiiKWed  to  jnte  mM 
•oU  la  the  tf  9  of  Han^ton  br  l<]«tei7,.  lo  ottttaln  pereona  iuik4>QWD 
le^tiM  InQxqact,  oeniniy  u  the  ••«(«■.  13. Qee.  fL,  eh.  ^ 
apunt  •*  exe«rt*eaad  deoellM  gating,"  wb^aby  tl|«  if^  Iwn^a 
beaaas  fetftltad,  wiidw.the  proVbiMa  of  .tbat  WttMe.  If>  fjwii 
panoB  M  ahe«ld  «u  C»r  the  aame,  Ao.  t  »ad  th*  pUntiff  vwpd 
that  ilMnUkaid*mi«ht.fot.(JM  MOB*  eliweaaid  bewdwww'n 
AirMtMl  tO'htiB. 

Tbta  «ila  was  moeed  oa  aa  aJEiknt  ot  J.  W.  JKuT,  ^thwt  ttc 
waa  oB  the  26tb  ef  Oetober,  1861,  aer**l  wU)i.«  BoUoe,  m  > 
paitr  In  poeeeMlon  at  fha  landa  in  the  Wenwtloti :  t^W  Jen 
Spanlding  waa  at  that  time  and  atiU  ia  realding  in  Marylmd.  in 
tfce-Oaited'Stataaof  ABi«ri«a,  waa  the.pci^cMttled  teUiofM 
(impleinibaponlonaaf  theaald  landa  iapoa*B<aloni>f  the  d4p9- 
BMl,  Kerr,  aatrnMeeefhip,  ItnT^,.wMai  that  ba  wuimtrntitid 


'  to  daTaBd  thw  aotion  en  behalf  of  Spaddiag,  ts  rtprded  the 
pottioa  ef  the  laadi  so  owned  by  8p*iiliIiDg,  and  tbat  tbe  flaie 
mentioned  in  tbe  notice  for  pleading  had  expired:  thai  he  bnA 
•PfUed  far  further  lime  to  plead,  and  it  >»d  beeo  refotied :  (bat 
jBlWtfldiag  wa*  oat  nerved  ^rith  •  0<^y  or  the  notioe,  and  Chat  the 
BMoe  waa  not  directed  to  Kerr  •«  bia  agent:  ttial'lie  betUTe4 
Spanlding  had  a  goad  defaDoe  od  the  merilii,  aa  reapee^d  'tbat 
part  of  the  If^nd  wbiob  waa  aUijnei)  V  SpAoM.'.Dgi  ""^  f  iuoh  jrai 
in  poaaeauon  of  depooeot.  Kprr. 

Tbe  notioe  ^ened  wa.-t  ndilreased  to  iierr  amj  IwcWc  olber 
peraooR.  It  informed  tbeiu  of  tbe  iofarioittiua  being  tiled,  stntlng 
iM  (qbftiuue,  and  gare  iiutloe  tbitt  a  tale  to  plead  lo  Ibe  inrormn- 
tion  witliu  eigbt  oajit  rram  serrioa  Uiereof  was  ou  the  IStb  of 
Ootobv,  l.Spl.  aeriM  oil  defenduit.  Street,  and  thot  tliis  noltte 
waa  aenred  on  them  reapt'CtiTely,  to  llie  imtent  Ihst  if  Ihr;  clninlfd 
Mff  Utvrnttin  tbaprefobee,  or  any  part  of  Iheai.  they  mtgbt  plead 
jt*  Me  iaiorra^atf,  or  ^ rucuie  theioBcliea  |g  bo  made  defundanta 
i*  )iup  Mttop,  or  J^ifi  £ticU  other  procecdiDgs  m  tbey  tnigbt  bo 
ad'iaed. 

4B0l)i«r  tffidarU  waf  fiitfi  bf  Qke  attoniar  pf  Sp^oldiog,  tn  lop- 
port  of  tb*  ^r"<^o'>  thathe  nigbtV  allo^M  lo'pTctid  ud'deinitr 
giTing  hit  grouikdt  for  ^mltr^i^  a(|d'  copt«a  of  (he  pteiia  wh^ok 


if  defdr^  to  file. 


ffurloa  Bleared  Jar  tbe  p.laiDtJS,  bat  d\i  not  object  to  the 
application  in  oaee  the  court  modM  think  it  propef  to  be  granted. 
IlaN**o«,  C.  3.,  deliTered  the  jiidgpept'Df  tbe  aoort  ' 
Tbare  )*  nothing  in  the  Common  T^w'  Procedure  Act  to  foond 
tbia  application  npon.  New  defenjaota  nay  be  added  afler  pleaf 
in  abatanaati  npon  th«r  written  aaaent,  and  by  way  of  tmead- 
ment,  bnt  the  proridoB  for  that  la  Inapplioable  to  the  oireumatanee* 

find  DOtbing  in  the  lawaDd  praotiee  retpeoting  penal 

oonntenanoa  anoh  a  proceeding  aa  ia  daaired  here,  nor 

to  ihew  it  to  ba  aeaeaauj:.     Whtt  U  doa*  la  Mliou  of  ^eelment 

Jogooe,  where  a  party  ba^ng  aa  intereat  to  defend,  either 

i<lleHoroth«OTi»ftiaflnab>J4oji!Hwn»  ^  Wog  p^^to: 

Oioed  bj  eollntiw  IfCtw^  hU  tenant  or  other  party  In  poaaeiudoB 

and  the  pl^htlfr  in  the  amt.'  ~  Of  cqnrae  tSi  cjee^eut  oUutM  Ka*A 

> JttrMt  agptkatloB  t«  •pofaw  udgn  f>  Op  nrnwit  ■ 

The  MtDdant  HpaaMingia.la  ttii  m»  dtMrqv  «f  WlIC  Vh4* 


:  HpaaiidifH  iii 

,»  delWant  and  bdng  alltfVed  to  ptea<,  aad  ft  U  to  W  eai 
that  tbe'plun^  doea  not  olileot,  lint  to  Ikr  a^  tip  piay  h^J 
to  It.  Ob  that  groBBdve  think  tUtMBCtwaj  laBetwa  irHat  tf 
apaenief  to,  ^nd  permit  tb*  defcBdant  to  pMtd  and  de«ar  aa.ha 
jltsirta;  but' npon  tbe  oodjition  that  the  demnrrertball  bearsnad 
before  tiiai  ot  any  of  tlje  TBaoea'tn  fa«1;  (riillHil  InMed  At'liine 
legal  pointa,  and  ooly  tboaa,  gbairbe  brotMi't  otobytht  dtMaahnr 

JnTin  bystreet,  w^q^  it  nti#  ^tOn  M,  ^d  afaidl  haf  e 'betla 
etermlned  on  l^at  demnrrai'.         ' ' 

I  jnlf'allil  that  tdo  net  ftiDT^end  atpreimt  aatSparidtog,!* 
apy  other  oocupaDiwonldTbe  affeotaif^  Uy'IhteiWCIdtftl  W 
equitable,  by  a  Ja<l8>B«i>t  P^  fbrfliiKii^  otdaitted  igaUt  Bkrmt,  «* 
I  aaanme  that  they  woald  ((e  At'H^trt^  ttt'«MIM(  tM  grUnddf 
Girfeitain,  Bi^aat  initetd  they  hold  ttnder  eWtalB  elmMMtueff  t 
but  ihU  Beed  not  now  be  ebn^Na^,  If  Ve  grahf  tfiri  eMtf  prayed, 
which  F.e  think  by  di,8  af tent  glTtii  (ft  tq*r.    '  *     '^ 

"f-  Itii^  .li.alMi 


BBhBbartaU. 


itnaotieaadi 
lh*M«(tti 


'^^^•'''m:^'mmm 


aamuil  dcjnsnd  on  Ibo 


,, --  -.    loprove  that 

■1.I-I.  enclosed  and  sent  from  Now  YoA   properly 

addiMaed  to  Jlto  del'eadant  eTideoae  wag   u1ceu  of  a  clerk  of  tbe 

tWiAi  Fho  Tiaa  oiftmined  in  New  Tork  under  a  conimlaalon. 

It  w#t  o^aoted  before  the  eTideuce  was  rend.  Hint  the  pUlntiffa' 

attofne;  bfd.^ven  defei^anl'*  attoruoy  notice  of  a  day  Ibr  eip- 

ootlng  the  eonniiaion,  a(id  tluit  afterwirdstliere  wnsanoiher  day 


JO 
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appointed  of  wbicb  defendant  had  notice,  bnt  It  was  contended 
that  the  first  day  nakned  coald  not  be  departed  from  by  giving 
Aotice  of  another. 

Relying  on  that  objection,  ot  fbr  other  reasons  not  shewn,  there 
was  no  cross-examination,  and  the  learned  Chief  Jnstiee  aiiowed 
the  CTidenoe  to  be  read,  on  which  the  Jnry  gave  a  Tcrdiet  for  the 
plaintiffs. 

'  M,  C.  Cameron  mo  Ted  for  anew  trial,  on  the  law  and  SfrMeDcei 
and  for  the  reception  .of  improper  eTidenee. 

RoBiNBOif,  C.  J.,  detlTcred  the  Judgment  of  the  oonrt. 

The  questions  are,  first,  what  eridence,  if  any,  appeared  in  the 
papers  themselres  to  malce  ont  the  objection ;  and  secondly,  is 
there  any  thing  in  it,  and  onght  not  such  an  objection  to  be  made 
the  ground  of  a  motion  before  the  trial,  to  exclude  the  eTidence 
under  the  commission. 

The  defendant  shews  by  the  notices  serred  upon  fahn  that  the 
day  appointed  for  taking  the  evidence  in  New  York  hiwl  been  in 
fact  twice  changed,  and  the  place  where  it  was  to  be  taken  In 
New  fork  had  been  changed  once  :  that  notice  of  these  changes 
had  been  giTcn  in  sufficient  time  to  allow  the  defendant  or  his 
attorney  to  cross-examine,  and  it  is  not  shewn  why  be  did  not 
attend  ;  nor  does  it  appear  that  the  defendant,  who  seems  to  rely 
BOW  on  the  mere  fact  of  the  day  first  named  being  departed  from 
as  a  fatal  irregularity,  took  any  steps  by  application  before  the 
trial  to  exclude  the  etidence  on  account  of  such  change. 

We  are  of  opinion  that  the  mere  fact  of  each  a  change  in  the 
appointment  could  not  be  rightly  held  to  be  a  good  ground  at  the 
trial  for  excluding  the  cTidence. 

Rale  revised. 


CHAMBERS. 


BepoHei  69  Bmv.  A.  HAiaiSDir,  Bsq^  mmidtr^BUZam. 


Iir  M  VHi  Jimm  or  tbi  CotrxTT  GoirmT  ov  «n  Commror  Sionr. 

Wneutim  onruU^  Oami  dinding  ikt  payment  qf  oodt,  Se^Fi^om  mAoT  qfiifi 

|lal«  nM  for  a  aundamw  wii  dlieharaed  with  ooiti.  The  nde  dlwhari^  the 
rale  niH  wfth  ooiM,  wai  Imtmd,  aM  ootu  tket— poa  taxad  la  Iha  prla«i|MiI 
oOo*  In  Voraato. .  AltenraHb  ttn  pvtj  entllM  to  tte  eotta  filed  the  ml*  In 

.  tliaom«ioraI>epat7ClarkorthaGiowa,aBdiMai0dawrttor^./^  I^odi  to 
sheriff  froai  that  ofllee. 

BbU,  that  thewrttmlMgatariy  iMaiditamtlM  oOeaof  tWBepn^Ckrkof 
ttaeOtoewBy  and  ihoqMlMiT*  been  l*Md  fton.  the  prladpel  olBce  la  Toronto. 

(Ghemben^  Jandaiy  9, 1801) 

This  was  an  application  to  make  absolute  a  snmmona  to  set 
aside  an  osecatioa  which  had  been  issued  against  the  goods  and 
fljbaltels  of  one  AU#orthy  under  the  following  drcnmstancess :-« 

A  rule  had  been  granted  by  the  Court  of  Queen's  Bench,  on  tlie 
application  of  eonmsel  for  Allworth,  calling  on  the  judge  of  the 
•OQDtj  court  for  the  Comity  of  Btgin,  to  shew  cause  why  a  raan- 
damns  should  not  issacy  oommanding  him  to  grant  a  summons  to 
Allwortliy  and  to  proceed  thereon  according;  to  the  289th  and  fol- 
lowing seelions  of  the  a  L.  P.  Act  of  I866. 

The  ooortv  after  hearing  both  parties,  discharged  the  rule  with 
costs.  '  The  rule,  discharging  the  rule  to  shew  cause,  was  issued 
and  Uie  costs  were  taxed  at  the  principal  ofilce  in  Toronto,  and 
the  agent  or  attorney  in  Toronto,  for  the  judge,  sent  up  the  rule 
and  an  allocator  of  the  taxation,  shewing  the  amount  of  the  costs 
to  St.  Thomas,  the  county  town  of  the  County  of  Elgin. 

The  attorney  by  whom  it  was  reeelTed»  acting  for  the  judge, 
pled  the  rule  with  the  allocator  for  costs,  and  a  proscipe  for^.  /«. 
!i^  the  oljSce  of  the  Deputy  Clerk  of  the  Crown,  at  St.  Thomas, 
and  sued  out,  and  placed  in  the  sheriirs  hands  a  Ji.  fa,  against 
Uie  goods  of  Allworth.     . 

This  proceeding  was  taken  nnder  the  assumed  authority  of  the 
22nd  Vic.  (1869),  csp.  88,  sec.  12. 

The  oljec^on  taken  to  this  execution  was,  thatltoouldnotfesne 
fromtbeofQce'of  the  Deputy  Clerk  of  the  Crown  because  there 
were  npt,  an^'hed  no^  ))een  any  proceecfincs  taken  there,  but  that 
the  oi|ty  oflfce  from  wl^ich,  under  the  circnmstances  shewn,  an 
execotioo  could  hate  issued,  Is  the  principal  office  in  Toronto ; 
and  it  was  stated  tfiat  at  the  Tery  time,  or  nearly  so,  that  the 
writ  of  execution  w^s  sued  oi|t'  at  St.  Thomas,  the  costs  taxed 
were  actually  pai4  to  the  agen(  In  Toroirtp. 


Riekdrd$^  Q.  C,  for  the  samnons.     EnglUK  contra. 

Drapbb,  C.  J. — The  statute  referred  to  for  the  purpose  of 
enforcing  payment  of  costs  (among  other  things,)  payable  by  a 
rule  of  court,  enables  the  person  entitled  to  rscekre  payment,  to 
issue  writs  oifi,  /«.  against  the  property  of  the  pereoa  to  pay, 
**  til  th€  Mamt  manner^  and  9abjeet  to  ike  •am$  tjUm  «s  neoHjr  a» 
may  6s  as  in  tK$  eoie  of  a  judgment  at  law  m  a  dmlaatiotL" 

It  is  in  Tain  to  look  for  English  aathori^  oa  this  Mqsestlont 
because  there  no  such  offices  as  those  of  the  Deputy  Clerk  of  the 
Crown  and  Pleas  are  known.  These  offioes  are  the  creation  of  our 
own  statutes. 

The  Court  of  Queen's  Bench  was  erected  by  the  etatvie  of  U.  C, 
84  Geo.  111.,  cap.  2.  It  is  plain  enongh  that  there  waa  bat  one 
office  of  the  court  under  Uiat  act,  the  4th  and  7th  secticns  of  the 
act  illustrate  this  remark.' 

By  the  87th  Geo.  111.,  csp.  4,  sec  1,  h  was  eaaeted  that  the 
Clerk  of  the  Crown  and  Pleas  should  have  In  OTeiy  district,  an 
office  in  which  actions  might  be  institnted,  and  the  parties  might 
plead  to  issue,  and  it  was  made  his  duty  to  furnish  his  deputies 
with  blsak  writs,  signed  and  sealed,  to  be  issaed  as  eceasloB 
should  require. 

In  the  following  year,  88  Geo.  III.,  cap.  6,  see.  8,  so  much  of 
the  preceding  act,  as  relates  to  pleading  to  Issne,  was  repealed, 
bnt  the  outer  offices  were  permitted  to  Issue  wrim  of  m.  so. 

Then,  the  41st  Geo.  III.,  csp.  9,  made  all  the  outer  offices  such 
that  all  the  original  process  might  issne  therefkH>m,  and  la  which 
actions  might  be  instituted,  and  all  necessary  proceedings  had 
before  final  judgment. 

Next  came  the  2nd  Geo.  IV.,  cap.  1,  the  82nd  eeotioa  of  which 
re-enacted  the  prerions  prorisions,  requiring  the  olerka  of  the 
crown  to  have  an  office  in  each  district,  the  duties  of  which  were 
to  be  discharged  l^  deputy,  in  which  actiofts  in  the  eoart  might 
be  instituted,  and  all  necessary  proeeedlage  had  belbte  final  judg- 
ment, and  a  writ  of  ea.  M.  islued  after  final  jadgment. 

And  so  the  law  oontinned  enbetantially  nnohaa|ed  in  this 
respect  until  8  Tic,  cap.  86,  when  the  depoties  of  the  elerks  of 
the  crown  were  aiitiiorijed  to  iBSUe  original  and  tottaimM  writs  of 
mesne  and  final  proees,  exeeptiag  writt  aghast  lands  a&d  tmw- 
ments,  and  to  tax  oosts  and  enter  final  judgment  In  all  svits  com- 
menced within  snch  dBstriot  where  a  eognorit  should  haye  been 
ezecttted,  and  also  cases  of  nonnroo.,  and  where  judgment  should 
be  final  In  the  first  instance,  and  to  issue  an  original  or  teoiatum 
writ  of/,  /a.  or  ea.  «a.,  according  to  the  praetiee,  bnt  all  aliss 
and  snbseqaent  writs  of  final  proeass,  and  all  write  aipahiat  Isftds 
were  stUl  to  issne  out  cf  the  orindpal  office. 

These  prorisions  were  further  extended  by  12  Ylc,  cap.  68, 
see.  1,  aatborising  the  deputy  elerks  of  the  crown  at  the  election 
of  the  party  entitled  to  judgment,  to  tax  eoMe  and  enter  final 
judgment  in  oil  cosst  in  which  the  Tonue  should  be  laid,  the  pro- 
ceedings carried  on,  and  the  original  pleadings  filed  within  ench 
district,  whether  the  judgment  wese  npca  Terdlot  computation,  eeg- 
novlt,  warrant  of  attemey  or  otkerwlae^  and  whetheraaoh  eo^aorit 
was  given  in  the  first  Instance,  or  after  other  proceedings  taken, 
and  to  Issne  all  original  or  teste  writs,  or  alias  or  plniies  writs  of 
^  fOm  or  so.  so.  -    < 

Upon  this  footing  the  law  stood  vntil  the  paesing  of  the  C.  L.  P. 
Act  (1866),  whieh  repealed  all  the  foregoing  prorisloas  as  to 
offices  of  depnty  elerks  of  the  orown.  This  act  is  oap.  22  of  the 
Coneolidated  SUtntes  of  U.  C.  Bj  eeotba  7,  lit  traamtory  actions, 
the  writ  for  the  comnenoement  thereof  might  lesue  ttam  the 
office  of  the  derk  of  either  of  the  euperior  oourts.  In  local 
actions  (sec.  8,)  the  writ  must  be  eued  oat  in  the  proper  eonnty, 
and  all  proceedings  to  final  jadgment  in  actions  traasitory  or  local, 
must  be  carried  on  In  the  office  from  which  the  first  process  Issued. 
(See  also  eees.  61,  84,  89,  128,  208,  228,  229,  286,  as  to  enterii^ 
jttdguent  on  cognorits ;  248,  244,  246,  sinee  repealed ;  249  as  to 
writs  of  execntion.)  Sec.  275  authorises  deputy  clerks  of  the 
crown  to  Issne  rales  to  rstnrn  writs  Issued  ont  of  their  reepectiTo 
offices.  The  writ  of  i|}eotment  is  to  Issue  out  of  the  office  for  the 
county  in  whieh  the  lasMls  lie.  (ConsoL  Stat  U.  C,  oap.  27, 
see.  8). 

In  all  the  piacedittg  ebaees  no  reference  is  made  to  enforcing 
ralee  of  court  by  proceas  of  execution.  The  statute  22  Tic  oap. 
88,  see.  If,*  first  introduDed  this  praetiee,  and  it  says  tiothing 
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about  the  office  from  n Bicb  ezeeotion  is  under  bqoIi  oircamstanoes 
tolsrae. 

In  order  to  determine  this,  it  is  important  to  remember  that 
^e  first  pvaoitca  was  to  hare  bat  one  offieo  for  this  eonrt,  where  its 
Mils  were  kept,  whence  its  writs  issued,  where  its  rules  were  made 
out,  ooBta  taxed,  and  papers  and  proceedmgs  filed.  Such  was  our 
orlghial  praettoe  founded  on  and  derived  from  the  praetice  in 
England,  and  step  by  step  altered  here,  and  even  now  though 
more  clearly  expressed  in  the  earlier  statutes,  each  deputy's  office 
is  a  limited  portion  of  the  principal  office  in  which  certain  specified 
things  may  be  done  becatne  the  legislature  hss  permitted  them  to 
be  done. 

The  en^iiy  seems  limited  therefore  to  this*— is  this  one  of  the 
things  authorised  by  the  statutes  ?  and  in  answering  the  question 
it  appears  to  me  that  the  maxim  txpruaia  unhu  t»t  txoiumo  aUeriut 
most  apply. 

It  cannot  bo  iuppoaed  that  the  C.  I*.  P.  Act  was  intended  to 
confer  the  power  cf  issuing  executions  on  the  deputy  clerks  of 
the  ctown  in  this  particular  ease,  because  when  it  was  passed  no 
such  executions  conld  be  issued  out  of  tbo  court  at  alL  And  as 
the  act  whlbh  authorises  their  being  issued,  is  silent  on  this  sub- 
ject, we  must,  in  my  opinion  go  back  to  the  old  practice  by  whieh 
the  various  proceediBgs  in  a  cause  were  goTcmed ;  and  according 
to  that  I  think  it  is  too  clear  for  question  that  the  execution  must 
in  cases  of  this  kind  issue  as  under  the  £ngltsh  Statute,  from 
the  principal  office.  The  proceedings  were  all  in  term  at  first. 
Then  the  costs  were  taxed  in  the  principal  office,  and  from  that 
office  and  that  office  only,  as  appears  to  me,  could  the  execution 
to  enforce  obedience  to '  the  rule  go.  The  prcTious  proceedings 
were  nelth^  instituted  nor  carried  on  in  the  outer  office. 

It  is  olijected,  howcTcr,  that  the  summons  is  confined  to  setting 
aside  the  execution,  and  that  it  should  go  higher  and  apply  to  set 
aside  tho  proeeediflgs  taken  in  the  outer  office,  on  which  the 
execution  was  founded.  But  beyond  filing  the  rule,  the  allocatur 
and  the  proseipo,  nothing  appears  to  haTo  been  done  in  the  outer 
office.  There  is  no  step  or  proceeding,  actvally  rendered  neceo- 
saiy  to  be  taken,  after  the  rule  is  made  for  the  payment  of  eosts, 
as  a  further  preliminary  to  issuing  the  eoceoations  •  unless  the 
filing  a  praecipe  for  the  writ  The  mle  is  the  aathosity,  and  aH 
the  proceedings  terminating  with  tho  mla  aze  In  the  principal 
office.  The  filing  of  these  patera  in  the  outer  offioe  I  look  upon 
as  a  nolUly. 

Oft  the  t&ole  I  tUiflc  the  order  should  is^ue  as  asked. 

Ordesed  aocordingly. 


MoCouux  y.  KxEB  xt  al. 


jator  qf 


V 


ittU4  dtttntlitti  at 


It  fa  BO  ptttof  th»  do^  Of  a  tJMriir,  under  an  artiaary  Intiipltdtr  iman,  wkkh 

haabvMidtftenniiiqd  lafliKNEof  thedalnapt,  without  tmdw  of  hit  a»U  tot 

N  doingito  rMtorv  the  goodi  Beiaed  to  the  cwtodj  of  the  eUimaat  in  the  aune 

•tittfVOey  were  at  the  U^  of  the  eehiire. 
ThepffOperuMde,  haweifer,  afniitni  each  a  qaestlcm  woaid  te  la  an  mUob 

aci#i8i  the  aheriiribr  wlthl^diag  the  goodi  and  aot  oa  an  i^pUcatloa  to  « 

Jadge  for  an  order  on  hhn  to  restore  them. 
The  interpleader  order  being  fbr'the  BhernTfl  protection  only,  an  aeHbn  wonld  be 

at  lb»eiiltortla  deiauuH  to  reeoT^  l|«a  the  aaeeatton  creditor  tte  daaagBe 

Inddent  to»  or  arlaing  ont  of  the  lelxnre. 

(«ih  January,  1802.) 

An  interpleader  ccder  was  sued  out  on  11th  October,  1861,  in 
a  cause,  Ken^et  al  yj  FaUertDn  et  al,  the  plaintiff,  McQollnm, 
being  claimant. 

It  ordered  that  like  sheriff  of  Kent,  on  payoMnt  of  appraised 
Talue  of  goods  seixed  into  court  by  claimant,  or  as  much  as  might 
be-suffi^eat  to  satisfy  the  exeeution  Within  seTon  days»  or  on 
daimant^h  giving  security  within  seren  days»  for  the  paymont  of 
the  same  amount,  the  sheriff  should  withdraw  from  possession. 
That  until  such  payment  or  security  ha  should  remain  in  pesses- 
rioo,  and  tho  elainuukt  should  pay  possession  meacy  for  the.  time 
he  should  continne  in  posseisiott  from. the  date  of  the  seiauro, 
unless  the  claimant  should  desire  the  goods  to  be  sold  by  the 
sheriff.  In  whtefa  case  he  was  to  sell  tho  same  and  pay  the  pro- 
ceeds Into  court,  after  deducting  the  expenses  thereof  and  the 
possession  money.  If  no  payment  were  made,  or  security  given 
by  chUttant  within  sorea  diqpa,.  it  was  prorided  that  the  s^^riff 


might  Mfll  and  pay  proceeds  into  court  Tlteu  tifte  order  prorided 
for  the  trial  of  an  issue*  and  reserred  the  question  of  coste  and 
repayment  of  possession  money,  and  all  farther  questions. 

From  tho  affidarits  filed,  it  appeared  that  the  goods  in  question 
were  seixed  in  a  store  in  the  Tillage  of  Morpeth,  which  store  was  in 
the  occupation  of  the  claimant.  That  claimant  requested  the 
sheriff's  officer  to  take  away  the  goods  and  allow  her  to  carry  on 
her  businees  in  the  store,  and  said  she  thought  it  adrisable,  and 
desired  him  to  take  tho  goods  to  Chatham,  aa  she  thought  in  the 
CTont  of  a  sale  they  could  not  be  well  sold  iii  Morpeth,  and  she 
did  not  intend  to  bid.  Her  attomies  also  requested  the  sheriff  to 
haye  the  goods  removed  to  Chatham,  as  they  would,  in  tho  erent 
of  a  sale,  bring  a  bettor  price  there,  and  they  threatened  to  bring 
an  action  against  the  sheriff  on  behalf  the  claimant,  if  he  did  not 
forthwith  remove  the  goods  put  of  the  store.  As  there  was  no 
place  in  Morpeth  to  which  the  sheriff  could  remove  them  so  as  to 
be  safe,  or  where  they  could  be  insured,  the  sheriff  removed  them 
to  Cliatbam  and  got  them  insured.  Mo  payment  into  court  or 
security  was  given  by  claimant,  but  on  14th  October  claimant's 
attomies  gave  tho  sheriff  notice  to  sell  the  goods  seixed.  The 
sheriff. advertised  for  a  sale  on  8 let  October — could  not  sell,  and 
adjourned  to  the  following  Saturday,  but  there  were  no  bidderSi 
and  the  sale  was  further  adjourned  till  the  9th  November. 

On  the  4th  November  the  issue  was  tried  and  found  in  favour 
of  the  claimant,  and  the  defendants  on  the  interpleader  order 
notified  the  sheriff  not  to  sell,  as  they  would  deliver  them  up,  and 
there  was  no  sate. 

It  appeared  that  on  the  7th  November  the  defendants'  attorney 
notified  the. claimant's  attorney  that  they  would  give  up  all  claim 
to  the  disposal  of  the  goods  and  psy  the  costs.  The  claimant  was 
willing  to  take  back  the  goods,  subject. to  her  right  for  damages 
for  the  seisure  and  resulting  therefrom,  and  thereupon  claimant 
applied  for  and  obtained  a  summons  calling  on  the  Bheriff  and  on 
the  delbndaate  to  shew  causa- why  the  sheriff  should  not  forthwith 
vetnm  the  goods  and  forthwith  placo  them  in  claimant's  shop 
whence  they  wore  tafceki  iu  the  same  manner  as  he  found  them 
when  ho  made  tiie  seisure. 

The  defendante  appeared,  but  offered  no  opposition  to  the 
restoration  of -the  goods. 

The  sheriff  ippcirod,  representiog  he  had  been  ppt  to  great 
e^enae  in  keeping  tho.  goods,  in  removing  them  from  Morpeth, 
in  Insuring  them,  advertising  for  sale,  &o.,  &c.,  for  all  which  he 
received  nothing,  and  ho  nidsted  being  required  to  take  tho  goods 
back  to  Mcrpethl 

DaarsB,  O.  J.-^The  interpleader  is  meant  for  the  protection  of 
the  sheriff,  though  tho  relief  and  indemnity  he  therel>y  acquires  is 
deemed  so  beneficial  that,  generally  speaking,  the  coste  of  making 
and  attending  tho  application  will  not  bo  allowod  him.  As  to 
poandage,  I  do  not  understand  any  claim  is  advanoed.  If  it  were 
I  could  not  sustain  it»  but  tho  oxpenscib  irhich  ooourred  after  the 
interpleader  order  was  made  is  a  different  matter. 

His cotttinQing  in  posaeMum  wao.ooutemplat^  by  the  inter- 
pleader order,  at  least  until  the  claimant  had  resolved,  whether 
sho  would  ontitlo  horsalf  to  have  tho  goods  at  once  restored. 

Instead  of  this  she  directed  their  removal  to  Chatham,  aiid  their 
sale*  and  mom  aha  asks  for  their  returu. 

I  can  ito  no  reason  or  justice  in  compelling  the  sheriff,  under 
these  oircnmstaDooa,  to  carry  back  tho  goods  to  Morpeth — and  as 
to  so  much  of  tho  summons,  I  think  clearly  it  should  be  discharged, 
and  as  I  readlt,  the  return  asked  for  is  really  a  return  to  the 
daimant'a  store  at  Morpeth,  and  in  refusing  to  order  that,  I  di«- 
ohargo  tho  sununons. 

At  the  same  time,  I  think  that  on  tender  of  the  oosts  of  removal 
to  Chatham,  of  tho  expense  of  insuring  and  safe  keepiag»  the 
sheriff  should  at  oneo  restore  the  goods. 

I  waa  in  some  doubt  whether  I  could  not  with  propriety,  order 
Uteinsoranoeaadexponsesof  keeping  posseasion  to  be  paid  by 
tho  execution  oroditors,  but  if  the  claimant  pays  thein  I  do  not 
sec  why  riioaMy  not  olaim  these,  or  such  portions  of  them  as  are 
attributable  .to  tha  oxeontion  eroditor's  condaot,  in  an  action 
against  them.  Tho  interpleador  order  though  it  protecte  the 
sheriff  against  any  action,  extends  ite  protection  no  further.      ^ 

L  think,  thereAarcv  the  soundest  oonolurion  is,  that  the  claimant 
should  pay  them ;  bqt  tl)is»  is  i^n  opUiion,  not  ap  Cj^der. .  Oq 
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ft  teTiow  of  aR  ifc«  darosniBlaMM  I  diMili«rg«  tU«  SMMBOBt.    if 
the  BhrHf  it^fwroperty  wkhhoMa  Uie  gMds  90ir,  thtogh  mm  M«v- 


tlMMOM 

to|8lM 


ralijaet  to  «  raforeno^  wICh  powwr  to  tlM  rthrae  to  rn^O^  %x  eotii  in  tho  auM 


his  >w&rd  without  eertifjing,  and  m  to  Soperior  Comi 
faMng  ia  mrtity. 

If  tU  MidiaiiMd  beoA  Mndend  at  Siii  PHoa  (hao  aaoordiic 
to  tha  Aot,  «» tha  datedant  afaali  ba  UaJMa  (o  Oa^aty  Goart  aotto 
ar  ta  PiaWaa  Oaoft  aoala  mlf  (aa  tka  aauB  wmj  ba),  vhIms  Iha 
Jadga  artM  ptaald«i  at  lAia  trial  ^tatiAas  ia  <fano«Bii  Mumi^iAahr 
aftar^ha  Tardiat  hai  beaa  aKoiMU"  Mo. 

la  anaiiaiagow  oan  ia  Saglaad  (JS^mimw.  CmkU,  8  M.  4  W.. 
129,)  iidaiaoa,  &  oaid,  »  Ha  daabt  tfapaibitr^ar^wbo  U  teraatad 
irith  ^war  bj  ^  aouaat  of  iba  paitiaB  moat  ia  all  anbotaar 
ttal  matters  follow  the  rales  laid  down  ia  the  statatas  iat  tba 
giddanaa  af  Iba  jadga,  that  is,  be  mast  giia  Us  opMap  .vpao  the 
awUsr  iaunediatolf,  ba  aaaaat  auka  biBaivrdait  aao'tiaieaad 
aertify  as  to  aosts  at  «  snbseqaeat  Maia.  ffbat  ia  in  sabstaaaa 
the  power  possessed  by  the  judge  at  Nisi  Prias,  whidi  Iba  aibi- 
trator,  althoagb  ba  caaaal  fallow  it  litaiallf,  ia  ba«a4  to  loUow 
sy  /RTM,  the  niada  of  doiag  vbiab  ia  \ij  iaunediataly  ipssatiBg  bla 
aartifteala  ia  tba  awavd."  Tba  aaai  af  €hnm  v.  ^ortoa,  M)  Jar. 
872  is  atroag  ta  tba  Miaa  afisot 

I  tbhdc  tbe  aaaa  alaoda  paeaunljoalfaa  aanadballigMaf  «ba 
Judge  at  Nisi  Maabadaat  aartilad. 

Ko  apfliaatiaa  eonld  aftarwasda  baaiada  to aaatbar  Jadga to 
aopplyibedafbot,  ia  eansaqasaae  of  tbaeaqwass  laa^sga  af  Iba 
Aat,  and  tbaaefora  I  tfaiak  tba  anaaaoMjanat  be  diaebarsed. 

disebargftd  vitbaai  aasla. 


Hiaanoa  av  a^n  7.  Wvnuia. 


IT.  €W «»  «<.  IN,  mi^ m,n  1%. 

.42. 


Alry^iVWiMw 


Where iam  tmntrr  osnae  the  reeofd  ma  tottn^  1^  trial  Mtm  fbm 
toy  of  lb»  ■■iiwu.  iiA^iletWKrae  Uftw  the  eosiimirien  <iy  mHIwI,  tfce 
iMtWua  nnoMiUlm the  qWrf  Jiaiwef  th»  Cmmnm  V¥^  wfaeii  te#lloa 
th»  eietP  of  aotsriaf  U»  1 


aee  Judge  AtVMPfHM.   fStm  eefctee  nimtBA  the 
liihb«mAiriibe«taeftifiFi«gfiirooiM.   U 
medeJinA'HiMfehed  tht  niiree  Ima  no  power  to  cartitj  for  eMi$, 
QuQBn.  Whether  a  referee  under  raoh  a  ■ubmlMloo  bed  pover  to  qertlQr  ^  the 
eoete  of  the  eogntr  or  latoi  ewdlel  n  eowrt 

(74h.lSDSV7,  im) 

The  UrSl  eoant  of  the  daelaration  was  forselHag'gfaia  saissd  aa  a 
distress  warraat  for  rent  before  the  same  was  eat ;  tbe  aeaoad  aa 
a  eoTenaat  for  the  pHee  of  eertala  fenees  pat  by  by  plaintlih,  aad 
for  eordwood.  Tbe  tiiird,  the  common  eoants  4br  wtMtc,  labor, 
money,  and  on  aceonot  stated. 

The  plea  to  first  eonnt  was,  not  gniUy ;  taseeend,  ^paymaal ;  and 
to  third,  never  indebted,  payawnt,  and  aet  alt 

The  ease  was  eatared  far  trial  at  tim  last  Kiagalaa  Asaiiao»  aad 
a  TevdiA  readared  for  plaintur  by  aonsentfar  960IK  enkllaat  to  tba 
award  of  the  Judge  of  the  County  Court,  to  be  ladnasd,  ea  aaaat- 
ad,  or  a  vardiat  to  ba  entered  ibr  dafaadaot  fiir  any  haJaaea  due 
defendant;  award  Io  ba  made  tiy  1st  Jaaasny,  aabanisaioa  la  bo 
made  a  nria  af  eourt,  arbitrator  to  have  tba  same  paaar  to  aerti^ 
for  eoals  as  tbe  judge  at  Niai  Priaa,  aoitaaf  tiieoaaae,  wnlwiimns, 
and  awaid,  to  abide  the  event. 

On  tbe  91b  Dee.,  1861,  tbe  artdtntar  snmaded  ibi^  tbe  wadiat 
ahooM  stand  for  tbe  plateliff  on  aU  tlM  issasa  Mid  ba 
awarded  tbe  damagsa  wbieb  tbe  pbriatiia  wsBSBaiiHiid.to 
at  $88.66,  aad  Ibat  Iba  verdiat beiadaaed  te  that rnniu 

Afterwards  on  the  18tb  Deo.  he  signed.a  payer  as  IbUoia :  *'  in 
Ae  €ommott  Pleas,  Tbamaa  Bodth  aad  William  fiao^ge  fiaith. 
Plaintiffs^  v.  David  Forbee,  defendant,  I,  ysaasMi  M^t«f^, 
tefareaia-tbe'eattse,  4a  aartfl|y,  tbal  wppMaatiaa  baib  baeadaly 
made  wader  the  6Mlb  iSeatiSD  of  the  Oaatmea  Xaw  eraosdafa  Aat 
fora^erUiealatbattbisaaasa  iaafltsaase  tobabaongbtinlbe 
|iQpariarOaartorCoiiaCy49eart.  idasiiaa  ta  aertify,  aa  lam  aat 
pir  opinion  that  it  Is  a  fit  cause  to  be  brought  in  itiia  Bapeaiar 
Comrt,  bat  da  my  opialea  ft  1s«'ift  aaase  :tii  be^rHbdvamatem 
the  BiviQiaa  Oaart  aad  triad  in^tbe  Ooooty  Coait,  aad  abat  tbe 
^trisiottOart bad  not  JariedloHaB  to  tsy  Ibe  «aasa, andsreaU 
certify  for  Cana^  €oai<tae^tai^  I  tbeaght  1  badipasMa  ander  Iba 
Aot  to  eerUfy  that  the  ea^ee  aaaCd^Mbaoagbt da  aa  inlwisiitolii 
uriadietimi.  ItberaferelaavetbapeialfiNrlbeidsoiafoaaf  a^aapa- 
Tior  eourt  judM.    Dated  tbia  1^  Daeembar^  1^64.^ 

IJpott  these  tt^  and  an  attdsait  alMisiff  thM  ^  aoanael  for 
\f^h  parties  appeared  befbratiM  MCeato,  aaci  i^^ivaaavfanjgsdlbat 
referee  sboald  mate  the  above  eealii^ai^to,  ^o  tiiattba  dieaaliaas 
V»r laxatian  might  be  deeldad^by  «  j«dga  a(  aae  af  4lia  Anparior 
Court^^  a  summons  was  issaed  aalKng  upon  tbe  defcpdaatatasbaw 
cause  why  "tiie  master  afaaald'iMrt  «^taxto>tba  -plaliitMrSaperior 
Court  costs,  or  saeb^otbar  aeaia^as  tbe  peesldlag  jf^dge  abaqld 
order." 

It-was oppooedoB wn aflMarit alatiag  tbattbe ,mmit4  waadelw- 
ared  on  thaIKh  Deo.,  and  that  andelivming  Iba  t^td  tba  arid* 
trator  refbsed  to  oertify  for  any  costs,  that  tbaidatfpadaats  aanaasl, 
at  the  request  of  pls&ntlflb  eoiineri,  wentbefaaa  tha  ari)*traler  on 
)Stb  Dae.,  and  the  arbitrator  agajntafaeod  ta  'oev^y  baa^at  tbe 
request  of  plaintiflb  counsel  aigned  tim  Ibfagelng  eevtii)aate ;  -tliat 
it  was  not  Ananged  the  referee  sbeaid  aislBa  the  aerti6oate^  that 

the  Defendant's  eoansel  waam»tan>asaeali«g^waty.^barato;  Ibat  plaiaiaff  is  aaHUed  to  tba  coals  af -aaleriag  aafie  tN^atbar  with 
onthe^tbDec  tba<  referee  did-wet  reserve  tbe  aiattariBrtelber  aoansel  fm.  Ila  tefbiaad  toOoa.  8tat.^U.  C^  aap.  fifi,  a.i208, 
eonalderatioa,  but  stated  deddadlybe  waald  aotaartliy ;  that  an  M^  and  966,  and  28  ¥io;,  cap.  42. 


i 


appesrittg^fore  the  Arbitrators  on  the  16th  jlee.^ the  dafandaatfa 
ooonsrt  wuved  no  tight,  aa  be^oasidsved  tbe  arbitaator'a  aatbo- 
rity  at  an  end. 

M,  A.  Harrison  for  ^bt  appltcatlea.     If.  jU,  Jaekacn  contra. 

DBAPsm,  0.  J.'— Whether  the  arbitrator  had  power  or  not  to 
jcertify  for  County  Court  9Qst1  under  the  oiroumstanoes^  l\e  n\ade 


«a«snaaintbiaawMaaras  MA  ia  Iba  Oonnly  af  WaUtogtoa, 
•Iboaghali  tbapiaoasdiaga  araaa  b|td  in  4ba  priMiaal  offioe  at 
Toaontoi. 

Oa6tb,Wsasmhsr  last  dba  aMemsgr  to  plaiaiffi  bsriag  maito 
wp  tba  reesad  asat  ittaidsagsaf  at  enelpb,  tba  Cpaidr  tan  of 
Wallbigtoa,  tobaatsimi  to»trialjmdarataaBedaito»  gmaBei 

On  IMk  Neaamber  Iba  ageat  liar  ^aindaMt'a  attaniftr  MUad 
upon  tbe  attorney  for  plaintiffs  between  three  aad  foar  iwoak  ia 
tbe  afteraaoa  for  tbe  paaaeae  of  aettiing  Ibasait.  Jfta-waa  tbea 
intoaMd  Hmt  tbe  laaord  bad  on  the  day  previous  been  sent  to 
Qudph  for  triaL  It  via  than  agcsad  Ibat  the  del>t  aad  coala, 
not  including  counsel  fte  or  entry  of  record,  Aoald  Iw  received 
without  prejudice,  and  that  if  plsiatiflii  were  aalitled  to  aoanael 
isa  aad  aasis  of  aatvy  af  aeasad  aa  dbeti-altoiMaBda  appniriag 
such  costs  were  to  be  paid.  Iismadialely  apen  laoeipt  of  tbe 
maaey  aa  -tbia  aodststaadii^  «  lal^iMa  was  asat  bytl^Mtaa- 
ney  for  plaintHh  to  bis  i^-eat  in  eaelpb  timt  tbe  aait  was 
settled  and  not  to  enter  tbe  lAOocd.  Qa  pame  day  a&  jmairer 
evaa  received  tlmt  Ibe  saoosd  bad  been  prsaiaaaly.aBlaffad. 

It  appeasad  -tlmt  in  tba  fonmoaa  of  Olb  Novambar^  bafbre 
4nj  aattUsMnl  bid  bean  effitoted,  tbe  xecord  JuMl.beea  in  goad 
firitbaatored  for  trial  at  Oariph,  tboi^b  tba  aasisaa  4id  aot 
open  till  nth  November. 

The  question  was  whether  the  record,  being  In  a  county  cause, 
bad  bsen  pvoperiy  enteiad  bafova  tbe  aamaiisriaa  dagr  of  tbe 
aasife,  aad  tf  ao  wbatber  plubitiib  J«ert  eadtled  to  Ibe  aasts  af 
entering  tj|ie  same  and  coi^nsel  fee. 

The  touag  efiaer  selbsed  to  allow  aanasal  Iba  ev  eosli  af  aatiy 
of  record. 

JL  A,  OarHiom  appealed  against  bis  ■deeisiaa,innataadii^  that 
•in  eoaatry  eaassa  «iacgids  may  be  properly  as)lsnd  •bafaia  tlm 
^ommfission  day  af  tba  asrise,  aad  that  if  jsntaaad.ia  goadfmtb 
plaiaiaff  is  aaHUed  to  tba  coals  af -aaleriag 


M,  B.  Jaehmn  coatra. 

Boaas,  J — It  is  Ibr  tba  Maaler  to  dacida  jrbatbar  the 
ia  dispnto  are  or  ate  act  to  ba  allawad.    I  oaaaat  iatarfere. 


The  parties  aftorwards  want  betoe  theaiavk  of  tbe  aonrt    He 

thought  the  record  i^as  properly  entered  and  was  incHne'l  to  allow 
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iht  costa  of  entering  U  but  would  not  tilow  Ae  ^uneet  fee  untesB 
aotuallj  paid.  He  said,  however,  that  he  would  consult  the  Chief 
Justice  of  the  Common  Pleaa  and  he  goTemed  bj  hie  decUion. 

HATiag  eeea  the  Chief  Justice  he  revised  on  A  snbBequent 
da/  to  tax  the  costs  either  of  entering  the  tecord  o^  counsel 
fee,  holding  that  the  record  conid  not  be  entered  so  as  to  eb- 
title  plaintiff  to  costs  of  entej  or  counsel  f^e  before  the  Oom- 
misaloB  day  of  tbe  assise. 

CHANCERY. 


BAjfitfoir  T.  ftmtxvtvt, 

Aa  incaahnoMrhia bo  ttM In tha MaMeKt offlea (6  iinpixpi  a prtor  jadgEiant 
aa  Iha  gwan  d  ^bait  H  wsa  ttwgalarij  ehtaliad  at  hnr. 

fhis  was  an  appeal  from  the  Master's  report  dlsuHenfag  a 
olala  oftred  on  benalf  of  av  Infiint  petitioner,  Sophia  ThomfalU, 
upon  a  judgment  obtained  hj  her  Trustees  agidnst  het>  ^ther,  the 
defendant,  Rtehard  Hall  Thornhfll. 

The  ground  of  the  Master's  Judgment  was  that  the  Judgment 
was  irregular  and  Told,  iaasBmeh  as  it  was  obtained  in  an  action 
in  which  the  proceeding  had  been  eemraenced  by  writ  of  summons 
spcciallj  endorsed,  whereas  the  cause  of  action  consisted  a  bond  for 
X2000,  with  a  condition  to  eieenta  a  aortgage  on  certain  pro- 
perty mentioned  in  it  for  securing  the  sum  of  £1000  lent,  as  al- 
leged by  the  trustees  of  Mrt«  thomhUrs  marriage  aettlei9,ent»  to 
him»  whieb  snoa  of  £1000  was  aatHsd  oa  hia  ■Marriage,  after  the 
death  of  himself  and  his  wila»  on  hia  ehttdlwa  absohite^,  and  the 
petttMMr,  Qephlsb  TbonUaUt  beia#  the  pola  savfM^  child*  ha4 
KtM|<>an  oolelv  snHtlnri  ta  it  after  her  Ihlher's  death. 

The  Master  w«eeXepinl«i  that  the  IMseetioa  of  the  C.  If.  F* 
Act  (Id  Vi<u»  eh>  4S):  (6(1  not.  apply  t»  saoh  a  oMs^aod  thevetee 
that  the  jadgmantw— jgrngjisg  iff4  void,    fia  ideated  the  paoof 

This maethe seU gseMd  ef  M>  d<aisian> 
Hmrd  for  ap §  elUptt 
HowtU  for  the  plaintiff. 

in  the  Bliieter't  offiei^  .  . 

BpBACKiit  y.  C. — That  the  Judgment  was  inegjator  cannat  he- 
doubled  ■  U  wiie^'ia,faeli  aoMaded  by  4h»  leanied  covisel  thv  the 
appaUiMtfciiitht  eewiie  of  thn  effg«aieDl«<biaitdMlnptloihMi'har 
oaaaai^waairragalefflr  ohtalnad  that  it  was  veid^  It  wee,  lap^ 
prsliew^  a  parfaetllp  ealid  4#<l  biisdlag  jadflmeaiaisteat  XhoNilvUlt. 
aaditshoaidi#vabeenadiiM>ttadthaiefiMraaaa  elaim  agafaut  hU 
estate^  Whaiipeeit|a»  it  nheahl  oeoiqif  amoagf  the  iienwhyaaKsea 
affecting  the  estate  was  another  qaeetion.  Upon  thli  itfMStiiea  I 
maj  obMrre  that  it  does  not  appear  to  me.  thet  an  incumbnomer 
has  any  right  to  Impugn  a  prior  judgment  in  the  Master's  office 
on  the  grcoad  that  ft  was  irregiiariy  ^tail&ed.  Ifeilhe^he^has  a 
nght  te  mere  to  set  it  aside  en  tliat  ground  in  a  court  of  law  or 
he  haaaot.  U  he  ha*  baI  sneh  right  h#  eawmt  imp«g».it  on 
that  ground  in  the  Master's  office.  If  he  has  such  right  he  should 
exereise  it    And  the  Mastar  caenotp  I  apiireheDd,  reject  or  poet- 


I  haTC  no  objection  to  order  a  stay  of  prooeediaisi  on  the  onIer« 
that  the  incumbrancers  may  make  any  application  that  they  may 
be  adrised  to  make  to  a  court  of  common  law,  and  they  will  have 
the  right,  of  course,  to  impeach  the  judgment  in  the  Master's 
office  on  any  ground  that  would  poe^ne  the  exenation  upon  it  at 
law,  or  upon  any  ground  peculiarly  oognlsabte  in  equity. 

In  the  petition  whioh  I  hsTC  perused  the  petitioner  claims  an 
equitable  lien  on  the  lands  in  question,  by  reason  of  the  bond  to 
the  Trustees,  and  the  alienation  of  the  lands  mentioned  In  it.  In 
exchange  for  tbe  lands  in  question.  Such  a  ela&n  certainly  has  a 
great  appearance  of  justice.  It  was  afterwards,  as  I  nnderetand,^ 
that  the  mortgage  of  the  plaintiff  and  the  different  judgmenta 
were  created. 

It  seems  to  haye  been  thought  that  the  registration  of  these  in* 
cnmbraaces  gaTO  them  priority  over  the  petitioner's  equUable 
daim.  But  this  claim  was  oae  not  affected  by  the  registry  law, 
and  it  might  deserre  consideiation  wheliher,  under  such  circum- 
stances, the  infant's  claisL  would  be  postponed. 

It  ie  true  that  notice  might  be  a  material  fact  to  be  shewn,  but 
to  what  ettent  and  as  to  what  persons  it  would  be  matsrial  to 
nhew  it»  might  also  deserre  serious  oonsideratioa. 

It  must  be  refbrred  te  tbe  Master  to  review  his  report,  without 
costs. 

1  have  thought  it  my  du^  to  make  these  obsenraUons  for  the 
benefit  oi  tlie  infant,  wHboot  intending  in  the  slightest  degree  to 
pr^ttdge  any  point  not  neeeasarily  decided  on  thia  appeal. 


TtTLLT  t.  BgiLDBtrnt. 


Upcm  tlia  aala  of  land  whidi  waa  aal^Jaet  to  a  uortva^i^  tha  vaador  geva  a  boat 
to  IndaaanllJ^  tha  pqrehaaavagdoat  tha  lxMiunbaaiia%  aa4  tharaiwon  tha  traaa- 
■Ption  tiaa  aonaplalwd,  tha  yroahaaar  Jvtag  a  moriipga  Ibr  £MQ^  ated  paf  log 

tt^Mfcaiai  tp'a  tlir4ysr^  fcr  v«la»  hatirttrnp&  of  Uta  aiCtanca  if  tlia 
prtorlaeiinilMraiioar,  who'aabaaqoeotty  took  prooaadlnin  at  lav  afpdnat  tha  mBr* 
cteai^tafiaMrASaaBoinirarftto  amlMPr^  thsMttMa^  Ih 

thia  aomti  chJa>lBaa  tight  to  aprty  th»  anoaat  4n»<»y  hlaalaaiai^arga  ottho 
prior  mongupp,  wabh  iraa  thaA  aoa  andiuaakU  A  teotton  Jbr  mi  iaJoiiMloa 
W  tstfralati*  aeCloa  al  hn^  ^kaa  Mtea«i 

Thia  waaabin  bn  BStas  Tally  against  lames  ILBradbai;y»Wm. 
Bradbnra,  and  Arcldbald  Johnr  MoUonelU.  setting  forth  a  purchase 
by  the  plaintiff,  from,  the  defendant.  Jamen  E.  Bradbniyv  in  KoTem- 
beir»  1856,  of  oert^n  lands  at  0 wenfionnd*  which  al  the  time  ef  saeh 
sala  were  held  by  his  (kiher,  the  defendanl»  William  Bradbnryi  aa 
trustee  Ibr  hinif  and  wove  at  the  time  sut^jeet  to  a  mortgage  made 
h^  the  foromr  owaer  thereoit  in  the  year  1868,  for  aecurinc  X500» 
which  '*  was  payable  at  a  time  long  riaea  eapired^"  and  which 
■  had  been  assigned  te  one  George  Alenaader^  who  waa  entitled  to 
receive  the  money  seeoced  thereby;  that  at  the  time  of  making 
such  purchase^  it  waa  sgreed  between  plaintiff  and  defendant, 
James  B.  Bradbux,  that  he  (Bmdbiicy)  should  pa^  off  anch  mort- 
gagee and  ehonld  ^ve  to  plaintiff  a  title  ttm  and  clear  of  all 
lacumbranoea :  that  the  conveyanoe  therefor  waa  exaeoted  to  plaio- 
Uff»  who  paid  a  portion  of  the  narehaee  money,  and  exaoated  a 
mortgage  in  favour  ot  the  defenoant,  Jamea  E.  Bradboxy,  aecnring 
thehalMtce*  (MM%\  whick  had  been  traasfhrred  h^  James  B. 
Bradbury  in  the  latter  part  of  the  year  I867|  end  wan  then  held 


^^     ,  -      .     ,  .  by  the  defendaat,  McBoaelL 

pone  a  claim  founded  on  a  judgment  merely  on  the  ground  that  it       The  bill  charged  notice  to  iJilcBoneH  of  the.affreemeni  ^opigr  o^ 
was  irregvlariy  obtaiheA^  so  long  as  Hlremahis  nndteturbed  at  law.    the  mortgage  held  by  Alexander,  and  claimed  wX  plaintiff  had  a 


The  ealMequent  incumbrancers  can  shew  anything  that  would 
entitle  them  to  priority  at  law,  but  not,  I  apprehend,  thnt  the 
judgment  was  ixcegalarly  obtained. 

If  at  eommen  hnr,  all  the  wvMa  heihf  hi  the  Sheriff's  hands, 
the  Judgment  in  qnesttoirmttst  have  priority,  why  should  It  net 
hava  priority  ineqnitf  nntaea  it  In  ehnenftonate  eQHM-eqnity  whieh 


right  to  apply  the  £500  secured  by  his  mortgage  to  Bradbnry,  to 
paying  off  the  first  mortgage  so  held  by  Alexander;  and  prayed, 
amongst  ether  thinga,  an  ugnaotion  to  stay  prooeedlnga  at  law  by 
McPoneU  against  plaintiff  to  moover  the  amonnt  of  the  mortgage 
to  Bradbury. 
The  defeadant,  Mot^onell,  answered  Qie  bill,  denying  all  notice 
postpones  itf  I  cannot  suppose  that  the  order  In  tMs  ease  He- 1  of  any  agveement  aa  to  the  dischaige  of  the  mortgn^  held  by 
tended  to  |^  any  wnnenal  pririlegee  to  the  inonmbrancers.  Alexaader,  or  any  nottoe  with,  respect  toil,  other  than  appeared 
ThoM  waa  no  reaaenXSK  jfaposing  mv  uansantly  otringeni  tenma  in  the  abstract  of  title  ftucpished  te  him«  the  bill  waa  taken  pro 
npon  the  petitioner.    Ber  daMB-^betrayed  aa  she  waa  by  her   eoa/Mfo  aghast  the  defendants,  BradbuTji  „ 

Trustees,  aild  defiranded  by  her  patent^was,  if  true  in  fkct,  aa  An  affidavit  of  the  plnlntiff  waa  filed^  reiterating  the  state- 
righteous  as  possible.  The  order,  I  think,  would  have  been  enor  ments  in  the  biU»  The  defendant,  James  Bi.  Bradbury,  was 
neous  had  it  siven  liberty  to  question  the  regularity  of  the  Judg-  exanuned  on  behalf  of  the  plaintil^  before  a  special  examiner ; 
ment  on  techniQftl  ground^  and  I  cannot  put  such  a  constmction  his  evidenoe,  however,  did  not  vary  matnrially  fVom  the  fhets 
npon  it  "  set  out  in  MoDoneirs  snswer.     Upon  thie  state  of  facta,  a  motion 


74 


LAW    JOURNAL 


[Mabch, 


WAS  made  for  an  injanctioa  to  restrain  the  action  at  law,  on 
the  ground  of  plaiatilTB  right  to  apply  the  money  dae  upon  his 
mortgage  to  Brudbary. 

Fitzgerald,   in  support  of  the  application. 

If  the  mortgage  giTen  by  plaintitT  had  still  been  held  by  Brad- 
bury, a  clear  right  would  exist  for  plaintiff  to  apply  the  amount 
due  by  him  in  reduction  of  the  amount  due  upon  the  mortgage 
in  the  hands  of  Aleiatider ;  the  position  of  the  plaintiff  is  in  fact 
that  of  surety  for  the  debt  due  to  him,  and  DavU  ▼.  JIawke  (4 
Grant,  p.  408)  is  an  authority  in  favour  of  plaintiff.  The  same 
rule  must  apply  as  to  McDonell,  who  took  the  assignment  subject 
t9  alt  the  equitable  rights  of  plaintiff  as  such  surety.  Jone*  t. 
Mottopf  8  Hare  668;  Moon  t.  Jervit,  2  Col.  60;  DcMattot  t. 
Oibton,  6  Jur.  N.  8.  847. 

The  only  point  admitting  of  any  question  Is  the  fact  of  notice 
to  McDonell,  but  the  notice  conveyed  by  the  abstract  of  title, 
and  which  Is  admitted  by  hie  answer,  is  sufficient  for  this  purpose. 

Strong  contra.  Although  James  R.  Bradbury  is  bound  to 
pay  off  the  mortgage  held  by  Alexander,  still  this  affords  no  ground 
for  plaintiff  applying  his  debt  in  discharge  of  it  The  pleadings 
and  OTidence  shew  that  a  bond  was  executed  by  Bradbury,  for 
the  purpose  of  indemnifying  plaintiff  against  the  mortgage  of 
Alexanier:  this,  it  was  contended,  OTineed  an  intention  on  the 
part  of  the  plaintiff  to  rely  upon  that  security,  not  upon  any 
right  of  his  to  apply  the  amount  secured  by  his  own  mortgage  to 
discharge  that  held  by  Alexander.  Besides,  a  person  taking  a 
bond  of  indemnity  cannot  refuse  to  pay  his  debt,  beeanse  he  has 
such  bond  before  bo  has  sustained  any  loss. 

Here  the  most  that  can  be  claimed  on  behalf  of  plaintiff  is  a 
right  of  set-off,  but  this  not  having  attached  before  the  transfer 
of  Tully's  mortgage  to  McDonell,  he  must  be  treated  as  holding 
disrharged  of  it. 

jRigney  t.  Vanzandt^  5  Grant,  p.  498;  Ez  pmrte  t.  Hippinz,  2 
Gl.  &  J.  98 ;  Bamtt  ▼.  SkefiM,  1  D.  M.  &  G.  871 ;  Clark  ▼.  Cort, 
Cr.  &  Ph.  164,  were  amongst  other  cases  also  cited  by  counsel. 

EsTiH,  y.  C. — The  material  faots  of  this  oaso,  I  nndorttand,  aro 
these,  the  defendant,  William  BradbuTy,  purchased  the  lands  In 
question,  subject,  with  other  lands,  to  a  mortgage  for  £600  to  one 
Alexander,  which  be  covenanted  to  discharge.  James  Bradbury, 
another  defendant,  became  entitled  in  equity  to  the  lands  in  ques- 
tion, but  received  no  conveyance  of  them  from  his  fhther,  William 
Bradbury.  He  contracts  for  the  sale  of  them  to  the  plaintiff  for 
£645,  of  which  £146  io paid,  and  £600 Is  secured  by  mortgage; 
and  James  Bi^bury  by  bond  agrees  to  discharge  the  mortgage  to 
Alexander.  The  ooirreyaDce  to  the  plaintiff  is  made  by  William 
Bradbury,  as  a  trustee  for  James  Bradbury,  and  he  enters  Into 
covenants  for  the  title  limited  to  his  own  acts.  James  Bradbury 
transfers  the  mortgage  for  £500  to  the  other  defendant,  McDonell, 
who  commences  an  action  against  the  plaintiff  on  the  covenant  for 
payment  of  the  mortgage  money  contained  in  it,  and  this  suit  is 
thereupon  Instituted  by  the  plaintiff  for  an  injanotion  to  stay  pro- 
ceedings in  that  action,  and  to  apply  the  mortgage  held  by  Mc- 
Donell to  the  exoneration  of  the  lands  in  question  from  the  mort- 
gage of  Alexander.  The  claim  is  based  on  several  grounds ;  first, 
that  the  estate  is  a  surety,  and  is  entitled  to  apply  its  own  debt 
to  tts  exoneration  as  such  surety;  second^  that  both  James  and 
William  Bradbury,  the  former  by  his  bond,  the  latter  by  his  cove- 
nant, have  agreed  to  discbarge  tl^  mortgage  of  Alexander,  and 
that  the  plaintiff  has  a  lien  on  his  own  purchase  money  or  mort- 
gage for  securing  all  for  which  he  bargained,  namely,  the  estate 
ftree  firom  incumbrances,  and  has  therefore  a  right  to  apply  his 
mortgage  to  the  discharge  of  the  Incumbrance  of  the  previous 
mortgage.  Conceding  the  existence  of  these  rights  in  the  abstract, 
for  the  sake  of  argutoent,  I  think  the  circumstances  of  the  case 
furnish  (n  answer  to  them»  inasmuch  as  they  indicate  an  inten- 
tion that  tha  two  mortgages  shall  he  independent,  and  that  one 
shall  not  be  held  as  an  indemnity  or  security  against  the  other, 
and  inasmuch  as  th^se  riglits  cannot  of  course  exist  In  opposition 
to  the  express  Intention.  Had  it  been  intended  that  the  plaintiff 
should  have  a  lien  on  his  purcease  money  for  the  discharge  of 
the  IneumbVance  affecting  the  estate,  |ie  would  have  undertaken 
to  discharge  it,  and  purchased  the  equity  of  redemption  merely, 
^hich  would  have  been  the  prudent  course.  He  wotiTd  In  this 
case  probably  have  paid  a  little  more  for  the  estnte.  '  i^waro'of 


the  incumbrance,  and  intending  that  it  shall  be  discharged  by  the 
vendor,  he  nevertfa^ess  grants  a  mortgage  and  covenant,  binding 
himself  to  pay  the  balance  of  the  purchase  money  at  stated  times, 
and  takes  from  the  tendor  a  bond  to  discharge  the  incumbrance. 
This  agreement  indicates  a  clear  intention  to  my  mind  that  the 
balance  of  the  purchase  money  should  be  paid  irrespective  of  the 
prior  incumbrance,  and  that  no  lien  should  exist  upon  it  for  the 
discharge  of  that  incumbrance. 

It  is  true,  that  If  the  mortgage  remained  in  Jamea  Bradbury's 
hands,  and  the  pliuntiff  had  paid,  or  was  required  to  pay  the  pre- 
vious incumbrance,  an  off-set  would  be  made  of  one  against  the 
other,  in  order  to  prevent  any  inconvenient  cireoity.  But  as  I 
understand  the  law  on  this  point,  the  right  of  set-off,  when  it  is 
mero  matter  of  arrangement,  and  does  not  arise  f^om  contract 
express  or  implied,  aoorues  only  when  the  neoessity  for  making 
the  arrangement  occurs,  and  not  before,  and  if  one  of  the  funds 
has  been  preriously  alienated,  it  does  not  arise  at  alt 

In  the  present  ease,  the  dreumstanoes,  I  think,  exclude  any 
implied  contract  that  one  moitgage  should  be  a  security  against 
the  other ;  and  as  a  bona  fide  transfer  was  made  by  James  Bradbury 
of  the  mortgage  executed  by  tho  plaintiff  before  any  right  of  set- 
off accrued,  that  is,  before  the  neceasity  for  it  arose,  I  think  it 
would  be  uignst  to  restrain  McDonell  from  enforcing  his  legal 
rights ;  and  therefore  I  think  this  application  must  bo  refUsed. 


AiniBsws  T.  MauLsoa. 


Fradiee—BrBtteh  of  imjmmdttm—Ordgr  to  tomrnXL 

Where  a  psVt j  eommlti  a  breach  of  aa  liUanetkm  after  terrlte  of  th*  order  upon 
hlf  aollcltor,  bni  bnlbn  penonal  Ptrnv  of  tlw  il^oaelloa  a^oM  tb*  partj  aa- 
JoU«4»  Um  court  wm  «enuiiM  hlBt  for  •palaowt. 


In  this  case  an  injunction  had  been  granted  against  the  defend- 
ant restraining  Mm  firom  oolleoting  rents  or  otherwioe  interfering 
with  the  estate  of  the  plsdntiff.  A  eopy  of  the  order  direetiag 
the  ii^anetlon  to  issue  was  serred  on  the  defendant's  solioitor  on 
the  16th  September,  1861,  but  the  defendant  was  not  served  per- 
sonally with  the  iigunction  until  the  80th  Septessber,  1861. 
Between  the  times  of  the  servlee  of  the  order  and  of  the  injuno- 
tion,  the  defendant  eolleeted  rents  belonging  to  the  plaintiff's 
estate.    Evidenoe  haring  been  taken, 

JSTodfi^Au,  fer  the  plaintiff,  moved  in  eoni  fer  an  order  mti  to 
eommit  the  defen<&nt  for  breach  of  the  injmetkm.  He  died 
Drewry  en  Injnnetlons. 

SsTsir,  ▼.  €.,  after  hearing'  the  etees  referrsd  to  In  Brewry, 
oonsidered  that  notioe  to  the  solioitor  that  an  f  njnnetion  luid  tieen 
ordered  was  sufficient,  and  that  the  defendant,  having  delated 
the  order,  wah  gutlty  of  eentempt,  and  ke  therefere  granted  the 
order  nitk  Mo  cause  having  been  shown  en  the  return  of  the  or- 
der, an  attaebSMnt  was  Issued  against  the  defendant  for  breaoh 
of  the  inunction. 


COUNTY   COURT  CASES. 

IB  Iha  Cbealr  Court  of  tiio^CooBty  off  Slgta,  hoSaro  bis  Honor  Jumb  Roenn 


Mbtoaui  t.  WnmmLD. 

Vureiauter—Demurrtr. 


Um^or  jYfiflffiff 


Tho  Oenenl  GlecUoB  Law,  aoction  81,  onacta  that  **  evaiy  hotal,  tavern  and  ehop 
la  whfdi  vptrltuofttg  Or  tmneated  liqnon  or  drinks  ar«  ordinarily  sold  shmTl  Im 
closed  during  the  two  days  Ibr  polling,  <n  Ika  mime  manmr  a«  it  tkoM  be  on 
Jkmiaffdm^dMne9mficit  aad  that  no  •pirltoona  or  teawatod  llitaoraahall 
besold  or  glveix  dnilog  the  lald  poriod-  undor  a  ponally  of  $100  fer  allhar 
fltflRmca." 

In  aa  acMoB  Hr  pnialtlea  undtf  thii  A«l  Sir  boUi  oftMM,  eblmteg  $100  Ibr  eadi 
laaapaniaeoaBis^- 

Mdd  on  deoinrrer  tiut  the  problUUon  la  aboolat^  not  rastricisd  hgr  any  Mvfaif 
In  oCbor  s'atntsa. ' 

Jim»  that  a  pIMi  to  Uio  wtelodorihratloii  that  tha  llquon  wore  rappHedtotf*- 
voUora  waa  bndi  and  no  antvisr  t«  tbaacoood  ooqmU 

Mm,  that  a  pica  that  there  w»i  not  when  tha  Aefc  waa  psssiii  any  law  of  tho 
land  reqnlrlog  taverns  or  hot ela  tQ  he  eloaed  on  Sunday  daring  divine  servloe 
bad. 


Declaration. — First  count.    For  that  the  defendant  is  indebted 
to  the  pUintifT  In  tho  snm  of  |^00;  for  that  heretofore,  to  wit. 


186^3 
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on  the  5th  of  Jnly/lSOl,  •  poll  was'  opemed  and  held  in  and  for 
the  mnnicipalitj  of  the  township  of  Yarmouth,  in  the  coontj  of 
Elgin,  for  the  eleetlon  of  m  member  to  represent  the  east  riding  of 
the  said  eonntf  in  the  LegislatiTe  Assembly  of  Canada.  And  for 
that  the  defendant^  being  keeper  of  an  hotel  or  tavern  wherein 
spiritnotia  or  fermented  liquors  or  drinks  are  ordinarUjr  sold  in 
the  said  township  of  rarmoiitb»  did  negleet  to  elose  iad  keep 
closed  his  said  hotel  or  taTem  on  the  said  fifth  daj  of  Jnly,  in 
the  manner  directed  bj  the  Aot,  olwpter  six  of  the  Consolidated 
Statntes  of  CaBad%  intitled  **An  Act  reepeeting  Elections  of 
Members  of  the  Leglslatare^^'  and  eonltarj  to  the  provisioBs  of 
the  said  Aot,  whereby  the  dafoftdaat  forfeited  for  his  said  offenoe 
one  hondred  dollars.    *  • 

Second  iioiint — And  fbr  that  the  defendant,  on  the  said  fifth 
day  ai  Jnly,  at  his  hotel  or  taTem  aforesaid,  in  the  township  of 
YarmoQth  aforesaid,  did  sell  or  give  certain  spiritaoaa  or  fer- 
mented liquors  or  drinks  to  diTcra  pevaone  in  hie  hotel  or  taTem 
aforesaid,  contrary  to  the  proristons  of  the  said  Act,  whereby  the 
dafisadant  /oriSeited  for  his  said  offiBnoe  the  further  siim  of  one 
hmidred  dollars. 

Plens. — 1.  The  defendant  says  that  he  does  aot  owe  the  said 
debt  aa  alleged. 

2.  That  the  time  when,  &o.,  the  -liquors  sold  or  giTCn  to  the 
said  persons  was  by  way  of  refreshment  to  traTcllers  lodging  at 
defendant's  taTcra,  bntnot  otherwiaa. 

8.  To  so  mneh  of  the  plaintiff's  declaration  as  alleges  that  the 
said  defendant,  at  the  said  time  when,  &o.,  neglected  to  eloee  his 
said  hotel  et  taTem  in  the  .manner  directed  by  the  Act  therein 
referred  to,  the  defendant  says  that  there  was  not  at  the  time  of 
passing  the  oaid  Act,  or.  before  the  paasing  thereof,  any  law  of  the 
laad  requiring  taT^ns  or  hotels  t»  be  dosed  oa  .Snndi^  during 
dirine  sarTioe. 

Demurrer  to  b«tfa  pleae. 

Joinder  in  demurrer,  and  notice  of  exception  to  the  declaration 
that  there  is  no  manner  pointed  out  by  law  in  which  hotels  or 
taTcras  shall  be  cloded  during  elections,  as  in  said  declaration 
mentioned. 

Paul,  Plaintiff's  Attorney  for  the  demurrer. 

£Ui$f  Pefcndant'o  Attorney  in  support  of  the  plena. 

HuoBns,  Co.  J.«— 1st.  The  object  of  the  demuiirim  fa  this  case 
is  to  test  the  meaning  pt  the  Slst  seetion  of  Con.  8tat#^f  Can., 
cap.  6.  I  think  that  according  to  the  rules  of  constraotion  of 
penal  statutes^  each  as  this  is,  there  Is*  no  difteulty  in  relMbing 
the  inleatioa  of  the  Legislature,  and  that  it  is  not  all  obseurely 
expressed,  hcwerer  strict  a  ocnetruction^  may  be  placed  upon  iu 
wording. 

2bd.  The  intention  is  no  doubt  to  promote  complete  flreedom  to 
eTery  one  in  the  use  of  his  own  unbiassed  judgment  in  the  exer«- 
cise  of  the  ele6UTe  franchise,  and  to  remover  fVom  him  the  baneful 
inllttcnce  of  intoxicating  drinks  and  the  Importtknides  of  those 
who  assemble  in  taTems  and  drinking  places  to  tempt  the  unwary 
in  order  to  make  them  Tote  under  the  influence  of  intoxication, 
in  a  manner  they  would  not  do  in  their  sober  moments. 

3rd.  Every  liotel,  taTcra  and  shop  in  which  spirituous  or  fer- 
mented liquors,  or  drinks  are  ordinarily  sold  is  to  be  closed  during 
the  two  polling  days  of  an  election. 

4th*  I  take  Ute  worda^  in  .**  wordlf  or  munieipaUtie$  in  ipAie4  ihe 
poUa  are  hOd^"  to  meaa  a  ward  aa  applioablc  to  a  o^y  or  town 
eleofeioB  aiid.  a  municipality  to  apply  to  a  county  or  riding  election. 

6th.  And  I  take  Arom  the  words  *Ma  ths  tam9  manner  nt  it 

skamU  b€  en  Bundof  dnfin§  dioine  HrvM*  this  meaning,  i,  #.,  by 

tiie  lawa  of  Upper  and  Lower  aa  well  aa  of  United  Canada  there 

ia  a  public  ricognittca  of  the  Chriatian  Sabbath,  and  pmteetfon 

gtvea  to.  those  pvofesaittg'Cliriatiaaa  who  meet  for  purposes  of 

pabHc  worship  on  the  Lord's  Day  called  Sunday,  and  at  other 

timee.    I  refer  to  tha  Stainte^  of  Lower  Canada,  7  Gob.  4,  cap. 

8  (1827) ;  1  Gao.  4,  cap.  2 ;  4  Geo.  4>  oap.  86 ;  46  Geo.  8,  cap. 

10  (1806) ;  alao  to  the  Statotee  cf  Canada^  14  &  16  Yic,  cap. 

100,  sec.  12;  7  Vic.,  cap.  14  (1848) ;  12  Vic,  cap.  S8,  sec.  90; 

14  k  16  Vic,  cap.  98,  sec  8;  22  Vic,  cap.  102,  sec  7;  and 

cap.  64,  sec  282  f  also  of  Upper  Canada,  8  Tic,  cap.  46,  sec 

ly  £»  8,.Ac4  ^  ^^f  «»P«  1^  Md  •OMn  t  and  ahhiMgh  the 


recognition  of  legal  equality  among  all  religious  denominations  is 
now  an  admitted  principle  in  Colonial  Legislation  and  has  been 
reooguised  by  our  Pariiament  as  a  fundamental  principle  of  our 
ciril  policy  and  the  free  exercise  and  enjoyment  of  religious  pro- 
fession and  worship  without  discrimination  or  preference  is 
allowed  under  proper' restricUons  to  all  Her 'Majesty's  subjects, 
the  Christian  profession  is  the  religion  of  the  inhabitants  and  the 
Christian  Sabbath  is  the  day  of  rest  and  worship  recognised  by 
law.  I  take  those  words  therefore  to  point  to  the  necessity  of 
keeping  closed  OTcry  hotel,  tavern,  &c.,  during  the  two  days  of 
polUng  in  an  election  contest  with  as  much  strictness  and  scrupu- 
losity and  in  the  same  manner  and  as  it  ought  to.be  on  a  Sunday 
during  divine  serricC 

6th.  Supposing  the  Legislature  had  not  used  the  words  <'oa 
Sunday  during  divine  iervice"  hud  suppose  this  country  were  to 
consist  of  a  large  m^oriiy  of  those  who  profess  the  Roman  Ca- 
tholic system  and  the  words  in  this  Statute  were  **  in  the  eame 
manner  a»  it  eheuld  be  during  the  paaeinp  of  a  public  reUgioutpro^ 
eeetum,".  I  think  there  would  be  no  difficulty  in  saying  that  the 
intention  of  the  Legislatnte  was  to  pay  respect  to  those  whose 
religious  profession  might  lead  them  to  belieTC  and  to  follow  or 
join  in  such  a  procession ;  so  here  I  think  the  duty  enjoined  by 
the  Legislature  is  to  keep  taToras  closed  with  as  much  strictness 
as  a  point  of  obedienee  to  the  neceesity  of  insuring  purity  of 
deetion  and  the  mischief  that  that  dause  of  the  Statute  was  in- 
tended to  cure,  as  tiie  deference  which  the  community  generally 
ought  to  pay  to  the  feelings  and  riews  of  those  who  engage  in 
Christian  worship  on  the  &bbath  and  the  reqnirementB  of  mora- 
lity and  public  de«Bttqy. 

7th.  I  cannot  understand  that  tb4  Legislature,  when  pasring 
the  Election  law  (Con.  Stat  of  Can.,  cap.  6,  sec.  81),  had  any 
intention  to  refier  or  to  make  allusion  to  the  proTisions  of  22  Vic, 
cap.  6,  which  restrains  the  sale  of  intoxicating  liquors  from  Satur- 
day night  until  Monday  moraing,  because  that  Act  merely  applies 
to  Upper  and  not  to  Lower  Canada,  and  it  surely  could  not  be  in- 
tended to  make  the  people  of  Lower  Canada  understand  that  they 
were  bouad  to  read  a  Statute  exclusiTcly  i4>plicable  to'lhiA  part  of 
the  Provinoe  in  order  ta  make  tiiem  haTe  proper  apprehension  of 
what  is  enjoined  or  forbidden  by  the  Slat  section  of  the  General 
BiectlenJaw  iffcai  4t  standa  aa  an  independent  enactmenft-like 
seyerai  ethers  purely  local  in  so  &r  as  Upper  Canada  is  oon- 
ecmed.  .  . 

8ch.  By  keeping  open  an  hotel,  fto.,  during  the  two  days  of  an 
election,  t.  f.,  not  elosing  it  hi  the  manner  intended  by  the  Legis- 
latu\re,  is  a  penflH  offence,  Bttbjeeting  the  offender  to  the  penalty 
of  $100,  and- the  selKng  liquors  during  the  same  period  is  another 
distinct  offbnoe  subjecting  the  transgressor  of  the  law  to  another 
penalty  of  $100. 

9th.  In  this  Tiew  I  think  the  declaration  upon  the .  objections 
raised  against  its  sufficiency  Is  good,  and  there  must  be  judgment 
for  the  plaintiff  upon  it. 

10th.  For  the  reasons  before  stated,  t.  e.,  that  the  prorieions  of 
Statute  of  U.  C,  22  Vic,  cap.  6,  has  no  bearing  upon  the  ques- 
tion, I  think  the  second  plea  b  no  answer  to  the  plaintiff's  action. 

11th.  And  as  to  the  last  plea,  I  tbink  it  insufficient,  because  it 
nether  truTerses  nor  conAsmes  and  aroids  what  is  alleged  in  the 
declaration,  and,  in  my  dpinlon,  it  was  not  at  all  necessary  that 
the  Legislature  should  pass  an  Aot  of  Parliament  enjoining  that  a 
tarem  shall  be  closed  on  Sunday  during  dirine  serriee  in  ovder  to 
glTC  effect  to  their  Statute  requiring  that  taTcras  shall  be  kept 
closed  during  an  electien  and  poiatiug  out  that  the  manner  of  its 
being  so  kept  closed  should  be  the  same  as  it  should  be  on  a  Sun- 
day during  dirine  serTioe. 

12th.  If  the  81st  section  had  expressed  its  intention  in  these 
words,  '*m  the  eame  manmer  at  bg  law  U  ie  bound  to  be  on  Sun- 
day during  diirine  eerviee,*'  then  in  the  absence  of  such  a  law  the 
8 let  section  would  hare  been  inoperatiTO  as  it  is.  I  think  the  last 
plea  is  no  answer  and  offers  no  issue,  at  all  erents  it  is  no  answer 
to  the  second  count. 

Judgment  for  plaintiff.* 


•  f]ij8  Judgment  has  Bhico  been 


eaapfMh  fBc0SlV.€L<^R  9tf.) 
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IiAW  JOURNAL. 


CMinm, 


COWTf  COURT  CH.A3CBSM. 


Vscmt^  T.  l^rmff* 


ft  fa  alMvn  prtnoM' attMBtad  to  bribs  tte  aoQitiad*^  to  ^lo«r  Ida  >• 
lytlMDNtebiU^orhliappMriactotolM  hli  MfelifM  too  A(M  £rcK 

Binal  ooort  qogip>ti>  totxjth*  oan  vodd  rit 


BDoa  floMioot  abrm  to  tb«  yotor,  llw  ailiUjOw  pC 


A.  lito 
Mntadm 

wia^hMUratod. 


VS  M0MVWI  wjr'A  T^MflHflf^ 


ftt  the  tleotion  for  th*  detadant,  and  that  h*  :(«^lal0r) 
lij^ii  wt^^ttiH^  af  Ihiva  voles  a^vaf  the  ^llMdanty  iMi 
tMM  MMMMd  alaalad.    fM  whutcir  Bhtoad  iba  #wK 


have 


M»lftr«»aal«ni  la fiinaar^ dweili^ iiMae  k  oaAnr  *a»  ht 
»iihl  aaaaw  §nm  «ba  Itntabla  laaaraaH  a 
wniwit  aaaawid  la  <ha  p  linir  hy  iMtt-Ciifeny  in^  'aaai  of 
I4a  iMMC  liiiliiiiail  ^  iM.    fiteaipff  ana  «be  aaty  vteaai  4a 
IHwaa  Iha  tec  MaadiiBA  hafim  tha  aaiuriMlns  lla^ali^ 
J'mk Iwryriiaaar,  m^fXM  fmt  bail  a|Mi  aqpiea «r  ^in  4apa«l- 


Md  ailad  Xi^rlaa  oa  BvlteMa,  177  aad  I7«;  ia^  (Mb.  Maad., 
d2i^MAMqpdihat.«ba  aalr  atMnoB  agaiHt  tfaa 
that  «r  m  aeniianiiiaa  aad  ywiJMad  aAdstili 
nrilMta^a  aharaalw. 

#MlN««,  ikM^  iUlaeMy(,.«Mln^  yradaaad  Iha  att^ 
eonatable  who  ezeeuted  the  wairaat  to  a|j|iiaha>Jy  adikii  aet  Iptth 
that^rifloaor  at(aiB|»lad  to  ^rilie  htm  to  tot  ^viaeapr  ffloefH  bj 
offenoiE  hin  a  4ee4  of  apme  iaod  aad  mioaii^. 

The  aU^iped  acaoa  took  place  about  the  tiaM  af  |ba  Vfffiiif  Ae- 
aisea  and  priaoner  «aa  Jiataciieetad  outU  thap -praat  afar. 

BvoiOM.  €•.  J.»-nAalia«  «pea  «ha  aatteaiiy  4r  JBMMtf  V.  4mM 
<m<^toy»  V  Jiawt  P.iC  war,  mkkk  waa  aiaa  aeted  a|wi  |a  Jb- 
#iiaav.  <BMMiR,  l^dha  lrMi<lttB>t  af  Qfm&A  BaapJiy  tayaitol 
9a«)  Ii^l?.  ftiHato,  pace  ttl,  aad  aiao  «paa  the  avUmilgr'or 
MfUfm^^Ome.l  JML  AM.  i,  1  — at lafaea to *aillha p 
«Nr  iha^UowtogsMMaei^ 

I  twnilfa  ihaiiha  eaeiDM  lafcy  partjee  .ata  aeaMiHtodto 
^  Metfatoetiiii  baftra  .taid  to  ior  .the  pewpaas  ^f  eaaealBK  ar 

making  oertain  their  appearanee  to  take  their  trial,  and  the 

prindpla  is  to  be  adopted  4m  aa  appUaattoa/iBrbailiaff  a  parsoa 
eoounittod  to  take  Ilia  tcial;  and  it  la  Aat  •  ^«aetioa  aa  tolba 
guilt  or  innooenoe  of  the  prieoner-^it  to  an  that  aeoaont  neoeenry 
to  see  whether  the  offenoe  is  eerions,  wither  the  avidsnie  to 
strong,  and  whether  the  paniihwent  lor  the  oSenaa  to  haaiy. 

In  this  ease  the  aoensation  is  a  Tory  serions  oas^  i..«.,  praeastog 
and  hiring  another  person  to  set  his  hoaae-on  ftre  aad  to  bom  it 
in  order  to  reeoTer  from  an  Insorenoe  Company  a  laige  sum  of 
money  which  had  been  aesnred  to  him  in  {.he  eeeat  of  i(8  being 
aocidentolly  bnmed;  the  punishment  is  Teiy  considerable,  im* 
pfisanmeat  in  the  Peaitentiary  inm  two  years  upwards  to  the 
«Bd  of  lito ;  the  ^tidenee  to  strongly  ureeomptiTe  of  guQt,  and 
^esidee  that,  4be  prisoner  appears  -to  nsTe  endeavoured  to  pur- 
chase his  escape  Irom  tha  eaaMiy  af  the  aonatable  who  arrested 
bim  and  had  kim  in  chai;g%  whtoh  dees  awajr  with  «q^  hsfa  toat 
he  would,  if  ordesed  to  be  hailed. ooma  ferwsrd  to  4ek(S  4im  totoL, 
I  think  therefore  I  wauld  mot  baesareisiag  w  4iaiwapa  prpp«riy 
py  granting  the  order  askad  tor« 

Order  ior  hail  re(ose<L 


rtijaaiad  to  Sha  vato  af  aaa  Thimaa  Oimyb ill,  an  tha 
thai  ba  was  sasidlqg  to  Victoria  waad  M  Itoi  time  af  «&• 
alss<— ,  aad  eMUtod  than  to  vato  Hwtsto ;  toAawMsa^aaalTBe. 
McSea,  aa  Iha  gro— d  fhatlw  waa  waldlag  to  Pssalaaas  ward  nt 
the  time  of  the  election,  and  entitled  then  to  ▼otoHiSiatoi  to  #b« 
aatoof  aM  Mm  Millcaa  r 

any  proper^  to  Bideau  wan 
agataelhia  Ihtoar; 
tiia  gmand  shat  aae  itovM  Maava  tolasly  narsBsmlad  WMmi  as  «be 

election,  and  voted  in  hie  aaase ;  to  thav 
an  sha  g^aatol  af  asa  sssHeaea,  te  Mag  (aaaiBsei  ^as  « 
;  aadtolMvasaef 


ilpve^ly 
Msea.  OB 


i»»  *■ 


II II II  >'■ 


ElBCTf  Olf  tJA8B. 


•^-«aM«* 


to  aiirf»srffl,<  ar  iwry  ttma, 
^  iTL^  OMt  of  a  mnoldiMlltj  dMded  Into  WBitl%  ichtf*  » ^ntor  fa  «altfM  to 
▼oto  to  Mm  mrdlB  wkick  Mo  rwldai,  li*  fa  not  onttUad  to  Toto  In  nny  oUmt 

wftlH. 

X  I»tho«M^«  hwitohoid»r,mMwio» tor <m> month nwttoaiwthoitoettoa 
^Jiaaepwtolto^asUflialtoissaeetor. 


far  Iha  dsftaiaat 
Iha  <s»iMlaiil^  to  Ida  aaawsry  daaiad  tia  dWsgatfiaa  ^«M«4a- 

tor  geoesally ,  aAd  at^aetod  to  savuMN  valsa  vseortod  viv  Sha  Mta** 
tor.  Tha  defendant  objected  to  tha  veto  of  one  JahW  SPatoM;  on 
the  ground  that  ha  was  not  sufBdantUp  aassSMtf  i . to  IhairaiM  of 
one  JaliB  Bedpath  and  one  Beigamin  BedpatK  on  tha  same  groaad ; 
to  the  veto  af  one  William  Aubia,  aa  the  gconad  of  aenrieeideBea. 
He  dumed  also  the  veto  of  one  Jamee  Orena,  aa  having  bemi 
recorded  m  a  mistake  by  the  returning  officer  for  the  relator, 
whereas  the  vote  was  intended  for  the  dstondant.  B^oeptiona 
tokea  by  the  defendant  to  several  otfier  votes  of  tha  rtiator  wera 
of  a  clerical  ah>fa^er>  aad  una ssisasrji  to-be  Iwss  aeitseit 
.  ^.  O'Jtoi^ptorihsaAifav.    /^idgmswlif  tha.datoaiMi 

Mabwna,  <:)a  #.^tenBrdM«  to  tha  palMaelt  raimaA  tor  aa, 
liavalaa  had  hasa  poltod  al  i»a  slssisn  /ar  Iha 4Bltoriimt»  imd 
116  eateator  <|»  retotott  aa  Iha^tha  toiwidaai  waa  taftataad  aa 
aleatad  by  aa  apparent  «ijeritr  sf  tans  vatos  aver  the  ntatoe. 

J  am  of  ^ialan  S^t  tha  vatasaf  XhasNa  OMpbettt  WiNtona 
McKee,  John  Biills,  David  Seweil  and  Jacob  Wilson,  wsra  Mk  togal 
votes,  and  must  he  struck  out  of  thapaU^book;  mid  that  tha  vole 
of  John  Hifikay  should  not  be  " 

The  a  " 
residing 

Viotoria ,  ^-^^ ^ ^-  ,^-        . 

was,  at  the  time  of  the  election,  and  for  «  long  time  More  it, 
residing  in  Frontisnae  ward,  and  entitled  to  voto  in  that  ward  at 
the  time  of  the  election.  It  is  clear  that,  under  ^he  78th  sectioa 
of  the  Monicipal  fnstttntions  Act,  Campb^  and  MeKee  could  not 
voto  hi  Bideau  ward.  Jeba  Mills  had  no  right  whatever  to  vote. 
The  real  property  to  respect  of  which  he  voted,  was  not  his  pro* 
perly,  ar  aesssssd  against  him.  H  was  too  pfcyeity  af  hislhCher, 
aad  aaseeaed  agaiast  tos  tothdp.  David  Seweil  had  not  been 
McMlag  to  the  el|y  af  Kiagslaa  tor  one  maath  baton  ShO'itoeiton 
wilhto  Iha  msaatog  af  the  act  af  Fariimmwt  ,*  toilha«mtiei7,  ha 
hsdbeeaiasirtlngtothetowashipof  gtogaiemtorseaaaalMsnlhi 
bolDaSilhaatositoli.  Ofas  Jtoaid  Mam  totos^  MMmsiad  JMob 
WilsBB  <at  toe  alsaltaa,  aed  wstod  i»t  Iha  iMsetoat  mi  aaaob 
WiMaa.  Tbto  wea  an  aabtoshis^^deae  af  lihiniaiy^  lev  nlmag  a 
•srimiaal  vtoltoton  of  the  tow.  As  to  She  veto  of  Jaha  AHMft  I 
Ihiefc.toish^uldaeSbedlatarbad.  Hiataea  toal share  waa gaaat 
•aaisaaad  centefonaltoepalltogplaeesrlmnMDk^ywitttapto 
vote,  end  viotooe  laagnsips  passsd^  iharl  ms  pm-soaal  vfetonae  was 
offered  to  Hicksy.  I  think  Xioksy,  if  he  had*  latod  to,  jmi^ht 
have  withheld  his  veto  from  Ihe  4efaadaat  Fnom  the  esidenee,  I 
am  tocliaed  to  Ihtok  ihaSrIbef  sts^ssson  of  Xioaa  had  mato  toiu- 
ever  Iha  Aiad  ef  Hioki^  than  tbafairfaBleaBi  qrsl»j«ow4i 


•«■■■■■ 


LAW    JOURNAL. 


n 


^ntMMf,  Hm  fotM  «r  Cittip«»II»  M «Sm»  Mttli«  Sv^Hrtl  kiMl  Wll. 
reoeiTed  bj  th«  defendant  to  118  Totes.  tf^^j;  Hie  MlllM*  aft  MM^ 

Miit  m^j^Bijr  «r  fUnt  i«M  tm»  me  tfMfendani 

It  !d  adikilCtM  »it  IkU  ifeldB  flMt  tike  ¥bt»  tff  JTifliM  Of«in  iraa 
intettdMt  bsr  the  delfetidaiit,  and  eateftti,  l»y ft  mlatakto,  in  the  poll- 
hook  for  the  relatoh  The  «vidtoii«e  adttiitli  of  bo  otta^f  oonetuston, 
Mhi^^ently  th«  tdt«  of  Sttmm  OtMiit  ttmt  he  (Mtieted  tfom  tb« 
|h>itt  totee  i>Me!t«d  %)^  tha  rahitor,  imd  add«d  to  th«  lid  tend 
tdtM  ettlidMd  for  lh<i  Mtaidiilt.  Ifhis  irtti  i«dttea  the  tinttber  of 
^tt^^^^^otcs  i^mW^  hj^th^  n\kM,  BMordiftji^  to  tha  poll-hook, 
to  115  voti^  aftd  Dtrttf^iiab  the  ntnbhet  feoelt^  ht  the  defbudurt 

to  114  TOCBS. 

I  atti  &mst\^  fft  e^aloto,  vftdM*  the  law,  that  WtAtaia  Anhtti  iraa 
tet  etatitM  to  TOta  tn  Itld^ati  ward  at  the  etedtton.  fie  l«ft  the 
eity  la  th«  ispYiTig,  Sh  ^oiapftn^  with  a  yoaai^  woman,  leairtag  hia 
wife  ftiia  family  h^htnd  him.  Before  he  left,  he  sold  hts  Ittterert 
In  the  premlaea  upon  whleh  he  TOted  fbt  $100  to  ona  fehaef ,  and 
his  been  ourt  of  a»e)>MiMto*  efikvai  vWtmtM^  It  la  thu^  that 
h^MiiMMdlo  {he  4iy  a  IftFW  waafca  liofovettie^leiBaMh  hat  Umim 
WirttlHliaifc  16  >h#wtfctathe  hadraaateWpeeaeitftu^lhaaaamied 
preMfsee^orttaftitiQralMhiiillieyoaiMaiwibflhtmlhi'illm.  On 
Oie  eoMttff,  H  Wito  iMWte  AMI  BHuer  hid  tke  peaaeeiioa  of  ihem 
iiM««ghM8lMialA»  tlMfitiiwibt«(t«lMadfatiie¥<Mi«raho«]«De 
a  MAMe^^ik  hetoMMelP,  ««^  UtaiavT  Aft  Mettott^  WttUa 
f^iMtnWpmtr*  I««iHli<^M«Mbte«MiMd«lioe«MWimiMi 
AtththWtM  ttiebbear'flM  Mhar  ftt  ih» 'Uma  bf  UeMMIaii ;  It  la 
imf  mt»  ^  ^tA  urn.  ««i%Hil  ^  thb  aq^dlMM  «aMi  ahtfW 
«MI  IrMi  %i  ^4Mffii  beMa  iMr  dlipoibb  bf  the  premkfba  ^iaBbieil 
mtfatMVim,  hblW«0!a«ibtMbof  AbaeMMMbbittaadttetffeellba, 
Aial  Hb  MiM^  ¥i$«b  tm  wWh  iMHRtalbta,  Mb  ha  •muMk  lib  said  la 
M^Mbt brWbhilb lifbw fMMdbr 0»<a  hbweholttf  it <he l&iM af 

uiv  vieeiniii* 

fM  <Me  Of  Jahi  WaMa  re^tlfi^M  «b  hi  obasMbred  OMbftlRy. 
TKb  iMMa  1a'«f^  aiMMMbMfMlbMabt  hb  bbbibiiibd  in  boineetlbto 
iMtk  ^  HAr.  iij  fhb  l«bMI  MHKm^f  bhb  Manlei]Ml  Ibbllta- 
iMibAbt,  Hlb  «iibted'>«ttil  lib  ibMMML'^hin  «fM  In  Aefh 
^^iWMBvnv  ivBB  iiiroiBvr^vivpenoiivTBQiaiii  iMiBeva^ivevaeraen 
iMf^mil£M»tl»,  1^  ibA^'iid  ahbll  In- biqgbrtilb  yjNmto  Ibl^  W^ 
pVfWMa  vbe  wn  Wntuu  liNtOTb  f  •  IHMI  b«  %b  <Mf^sliy  tvb  baiae' 
mfcp^lWfWIlF,^  bM  Ike  &8M  <bbb«bi  ^  bhb  iMbamnbat  law  that 
Wkei  fttfa  ^  iiHbebed  bntfiM  ttb^Wttet'bttd  eobapant^  Ihft  aMsa- 
MVa  jmaii  mi  ilM  tcH  mM  to  tka  iiibM  ^tn.  bMi  oWaier  the  wora' 
••tHMrt*,"  bad  w^tka  iioMiortha  aooiipbiittke  WMI  "^oooapattt;"- 
«tad^  tbb  l9Ch  iebtieia,  Ike  aiaeeaora  uretbqalred  *«lo  «bt  d<hrtt 
Che  iWmae  bM  MfaiiMb  liTan/trikebMne  bMihb  ibeMrtalibd,  bf 
9M,  tttxabfie  pbfb'taa  Msideait  n  the  biaMevpalfiy,  wbo  ka^  tKBiAile  * 
protMlty  fhereik."  mra  70tk  be^lioii  of  Ike  Mnbleifil  InMUatioa 
Act  9iaL^i9B  irtio  bhbll  hb  Wio«ioit»bl  bledtota  ae  feU<yiva?*^«The 
ewblOTaof  ^fai^  biiAnel|iMrty'nir  WhiMk  ffabren  aa  asseabmetft  reil 
aftbll  'be  the  ml^lb  IVbbhbldbre  fiie^ebf,  ittd  sabh  of  thb'bovBelMUei^ 
thaibar  'aa  ftara  bMUhlMndbat  flibt^ibTdr-ihiabiioifth  ielit  'ublbi*e ' 
«bblb»ibh,  ^Wkb  w«%  mmfOlf  Mtbd  ob  bke  laat  tbVlaed  wseeHb- 
■leat  loll  IM^  iPbbl  ]|(rbpbHy  ii  lib  HiilMibtpalifj,  hbld  fn'^bly  ewih 
if|jMb'bif<iiiit-br  fMr  iiffba  in  »il»|iilbtoiB  9t  teaaataT  ^^ hy 
aoTMk  MbUbbllfb  %Maoied  «Mt  «><Ib  bWb  %bth  the  «Nv«ef  bud 
obbt4pihb«Pfbbl'ptbpbfiy4irbTalfed^bHtfo>,  bath  lAiaH  be^aemed 
i«le«iHttfai'tlflb  JKOt^^lM  IfyiOb  Mlh'bbbliaii^^'ibat  When  any 
laat  pniparij  la  vwnea  or  aeoapteQ  jsnKtj'Vij  %/wo  vrviora'fWraeDS, 
bttdve  faded  at'W&wmoeHrt'biinlOTeM,  lY'baabiRy  drfWas  bafeeo|^tketti» 
tb^^KfW^-^acllibiifllbi  >b»  baeh,  <fhbb  -bbbh  bkirtl  be  dbettOQtWMBd 
WiHHi  «Mi  ab%,^€wwa^iw  wonb  ef  wPbb  fwan  ve^flebaNMi  ao  vawNi  j 
afli-by  fkbi4mh^«MNIoa  Hia  baaoCbd'Mbhbt'ihaalbi%'<ff'Jihb'aMibibi- 
iMHiybkaU  dbWrertb  Ike  BMbriibg  iMMbr,  Who  ia'to  |Mi»8idaat 
tkrbMbMbk,  a^Mrtbet  bb|»y  af  bo  hMtehef'tile  <}aat  re^bed  aoeaau 
bmby'Tdii  lar 'laa' aranaipMiTy,  ^faifi,  <se.,'a9-aoavainBTaaiiaBiaB'fn 
tfl  BWHb  WBkbWbWWad^lrtwiabhDMcygwfctbd-lipba  thbifdll^'TbBpbet 
i^^Mbl<)Mo|iibrif  "Q^  VhbMito,  <Wtlk  fkb  abMb^ed  talae  ^>f  the  teal 
pfft^abrty  ibr  wklbh  #rbi^  ibbh  foMbn  Is  ao  rttted." 

Ob  taadlOg  4MN»r  4h08a  flb««ral  enabCnetfta  on^fally,  With  tbe 
adja^oated  easaa,  «od  fa  ebimaelioft  With  ^beeeaittea  aease  of  the 
of  tka  Migyl^Ai'bttabla  to  arriTo  at  any  other  oonclnaion  than 


that  tha  Hgkr  af  mwalalpal  aiaaHia  la  f»ia  fana  «paa  ttie  tail 
raataad  aeaisiimraut  fall«  a«d  ataiy  Betawilig  aMswr  la  kowi  i» 
tkarbobpMatt  or  nfaatlai  af  vobN  by  what  apfaaia  aa  aabk  fan, 
aid  baa  aa  right  to  laaafl  ta  aatHMia  abidBiea  la  iiiHslai  ^mefj 
at  aaiwadlbt  what  appaaya  aa^aeafc  laiL  Tia  law  wyiiia  gwat 
oavaliprapafligtbbabfaMk  Tka  aaseaaMW  bmIw  Aw  «p  aadar 
tha  aaleisaiij  of  am  aabk,  to  gw  tm  tiaain ;  ttM<iaOi«naf 
Rbnalan  ivfiewa  tka  paoaaadtaiia  af  ike  aaanasNy  aMd  an  appabi' 
Ilea  to  tka  Oamily  lodib  ftam  tka  OoaH  af  BaakbaA.  Aad  iba 
sbMata  Asbtaaab  ikM  «be  fbH  aa  ftaally  paaaad  by  tka  ObaM  «f  Be* 
iMai  Mid  CbOi^  JM|ga  skill  ka  bittdk  iid  bhAlig  ai  all  aaibha 

afnaa* 


Tha  aHbaaiMBt  loNa,  It  ippaui^  ifa 
iaipbtaaieii  vad  bkoidv4iapiapavad  arttk  ^vaat  aataaasd  labiwiffeMau 
Tkay  Wk  Aa  baats  of  batatlMwH  aid  ragatrta  awd  Ikalt  tka  ffgktaf 
vottiS  at  elbadbUB.  Tkb  taM  abMlas  ttm  nim  «r  ika  piapsi^ 
aawaaed,  aid  ika  afcawibiar  la  whiMfc  a  pai^  lb  aaaaaaad^  wkatkar 
as  «iwb»,  aotfiqmit,  arjoilly  witk  otbbr  paNaaa.  Tka^iwimtilag 
Meer  la  beaad  «»  laaalba  ar  t^sai »  wMa^  aaaabdteg  ta  wbat 
appears  on  the  roll  or  the  oopy  sent  to  him.  When  a  paity 
appears  on  the  roll  as  ii  bWMV,  tka  tatwiiag  aSair  aiiaot 
reoelTa  aitrinsio  aridanaa  tajhom  that  haisftn  oflcupaat  only.  Or 
when  two  parties  appear  on  the  roll  as  honseholders  the  returning 
offioer  cannot  Tbbeite  aaoh  endbimb  tb  -ahbW  that  the  one  is  a 
freeholder  and  the  other  a  honseholder.  And  Chat  is  what  the 
learned  eonnsel  for  Uia  vblator  proposed  in  referenee  to  tha 
Tote  of  John  Waters,  ia  a  aoraliiiy  of  votes  the  Judge  is  bound 
by  the  aauM  law,  the  same  rules*  and  the  same  restrlotions  as  the 
returning  offioer  ait  the  election.  In  the  assessment  roll  produced 
at  the  hebriig  of  this  eaose,  I  tad  Ike  fDllawlaf  aotry  In  respeet 
of  John  Waters  :•— *'  John  Waters  or  Qarrett  Fitsgenild,  with  a 
Ifcie  1  la  tka  aetamn  beaded  Haaabkoldars  yoariy  ^laa  of  real 
proparty»  42  dollars.*'— Now  if  this  entry  means  au^ythbig  at  all,  it 
means  that  John  Waters  and  Oarrett  FlugsaaU  aoam  ansy  ar  ctkar 
are  kaoaakoidaia  In  respect  of  the  asseesed  property.  Mr.  O'Reily 
at  the  hearing,  ottSsred  parol  oTldenoe  to  show  that  Jbka  Walers 

tka  oeaupBit»  and  Qarrat  Flttgeiald  tta  aanmr  of  tkaasasaaed 
1  teiaabd  to  labalaa  Hds  lajdwisa,  aad  jaidy  aa.  fk« 
dMr  9bDld  Mob  ibaaifa  aaak  aai^  ~ 

I-aaabd  iat  lausii  n  iimt^ka  boaritin,  aalt  wmddba 
afideabftbaaiqflaiBmdiaobmadiBi*  miitlai 
ik^the  saaHm  by  {Abb  of  FaiJiamaat.  John 
aam  beiHebstdbi^  aabka-toH  bboWa  tkat  tiasfvt  itaganld  haaaa 
aanbh  a  irtgkt  lbs  tata  as  ka  Ima^  Md  f  aaamat  daekk  wblek  of  theas 
baalte  rigiit  ia  tols^  and  both  aooU  aat  abta.  Se  aannet  aota 
uMdsrtkattOiktb  aeaAoaaaa  ^ahit  oeoaMat  arith  Ftfagsrald,  aa 
tkaittteis<taa  Ibwfov  tkat  paepeea,  aad  «f  beiaoald  vase  at  bit  en 
tka  praaeaa  lassiasmBBt  ratt,  it  wo«U  be  andar  tkat  saetioa.  I 
tkWkbkablbb  7dlk  and  mik  <aaatiba  Of  iim  Aat  ««t  e^  Hie  i4gfat 
^  Joka  Watbn  la 'bote  oftbha  veal  paapaibyf  an  labad  aad  asasaaad 
onbhalitTariaad  aaamsmeab  noiL  fiia  vaU  la  am  iUagal  aula, 
mid^mabk  baabniak  oat  it  woald  be  %  waaia  of  tiasa  «a  dlseoss 
tka  Mt  bkab  «  JOha  Wabers  iW^kra  attad  oa  4ka  mU  togolher 
wiA  Jinb  Vabatbb,  aa  It  ib  ^at  tie  aama  maa ;  aad  bf  he  mme  the 
fit  amdd^masMML  «i  4m«ala  Is'boa  loav. 


^The  imOibs  ttT  fienjanila  Bedpbth  -and  Jdbn  Re^ath  are  antered 
ototte  roll  itt  the  aame  mabnerasbhe  names  tjf  John  Waters  and 
Oarrelt  ifiiiitbtbld  arb,  amd  4he  pnnGi|nas  of  law  whixsh  are 
api^AHb  to  'the  Toita  of  Jobi  Wmtbfb  are  applhsbble  to  the  Totes 
OT  fBenjamin  nbdpbvhaad'JMni  nbdpath,  caasei)  uently  their  Totes 
must  be  dfbbllowed. 

=Upb&  ftia  irlew  Of  the  ease,  the  rdteb  of  WifHam  Anbhi,  John 
Waters,  Bei^mki  Bedpath  mad  John  Bedpatb/fbitr  in  aH,  must 
bo'vedaefbd'from'tbe  If 5  votes  staadtag  in  fbt or  'of  *tiie  relator, 
wblA  wiR  reduee  bhe  «etaal  ^itmiber  -of  legal  irotes  reoblred  by 
Mm  to  111  'Totas,  wWdi  bcAag  dedacted  from  the  IM  legal  totes 
adQttdged  to^tfaoiMnidaiit,  WiR  ^ta^to^the  defbndant  a  clear  legal 
majority  of  8  Totes  OTer  the  relator,  consequeoily  f  be  defbndftnt  Is 
entitled  Co  hold  the  olRce  Of  ooundhnaB,  to  Which  he  has  bean 
eiecteci* 

Ae  ihe  dMndant  is  antfCled  <la  hold  the  abat,  it  becomes 
Uttneoeebaay  to  disooas  the  qoestkm  raised  at  the  Iteatrhig  nbout 
the  ^  m1  1  Atontbi  w'the  remtor. 

A  cottsiderabla  portion  df  the  dtlfiofillles  I  iiad  to  encounter  in 
dacldtog  (his  base,  bras  been  baased  by  the  deftradve  auurnor  in 
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vhieh  the  usetsmeat  rolls  prodsoed  had  been  made  vp.  Th« 
mnnninni  Mem  to  have  ropudtUted  the  plain  and  iateUigent  dlrao- 
^oas  of  the  statutes. aod  have  introdaoed  a  noTel  mode  of  their 
ovn*  not  sanotloned  b/  any  etatnle  w batever.  To  the  direetioos 
contained  in  the  lOSrdeootionofthe  liianieipal  Inatitntione  Aot«a0d 
in  the.  18th  and  21th  seotions  of  the  A^Msemont  Aot  they  have  paid 
ao  regard  whateTerJn  the  aasetsmeat  rolls  prodooed  before  me,  at 
the  iMsrin^of  this  eaose.  I  am,  howsTer,  bonnd  bj  law  to  aot  oa 
the.roUs.rs  they  are,  and  not  on  rolls  as  they  ought  to. bew 
.  For  the  reasons  already  stated,  I  am  of  opinion  that  the  defea- 
daat  is  entitled  to  hold^e  office  and  to  jndgment  on  the  present 
writ  of  sammons  in  the  nature  of  a  quo  warramta  issued  agaiast 
him.  Therefore  I  consider  and  adjudge  that  the  said  office  of 
Monicipal  GooBcilnan  for  Rideau  ward,  in  the  City  of  Kingstoa, 
be  allowed  and  a^iadgedto  him  tlie  defendant  Thomas  Flynn,  and 
that  he  be  dismissed  and  discharged  from  the  premises  charged 
upon  him ;  and  idso  that  he  •  do  recoTcr  against  the  eaid  relator 
his  proper  costs  and  charges  laid  out  and  expended  in  defendiag 
himself. 
Judgment  for  the  defendant  with  costs. 

ENGLISH     CASES. 

V.  C.  WOOD»S  COURT. 

( JIvM  iht  Lam  S%Mf .) 

HoLMBs  XT  XL  V.  Thk  QtrsxK. 

BtUUm4ifH0ki'  JmiaMilim    Lta^  in  m  wimw    IWUm  ^  EighH  JH  1S6QL 

Tkii  ooort  will  not  enttrtoin  a  peUtton  ofright to  a^JadicAt*  oKmaclalni toliindi 
Twt«d  la  the  Grown,  titiuited  in  one  of  tha  ooloDi«« ;  nor  will  it  nutko  a  dacreo 
in  ptrmmam  u  atsainst  the  Sovenign  of  this  ooantr/  in  tbo  eharactar  of  Tru»- 
tM  h&f  of  landi  In  a  BritliL  eolooy. 

(^b«.  16  audio.) 

DenmiTBi'.  * 

This  was  a  demurrer  filed  by  the  Grown  to  a  petition  of  right, 
presented  under  the  Petidon  of  Right  Aot  1860,  to  obtoin  rector* 
ation  from  the  Crown  of  certain  lands  within  the  city  of  Ottawa, 
in  Vpp%t  Canada,  taken  by  the  Ordoaace  Department  aader  the 
authority  of  the  Ridea«  Canal  Act,  and  not  aotaally  asad  for  the 
parposes  of  the  canaL  It  appeared  that  in  1801  a  ccnceseicn  of 
lands  id  Upper  Cankda  was  made  by  the  Crown  to  a  Mrs.  M'Qaeea. 
la  18'i7  the  Rideau  Caaal  Act,'aatfaonsiag  the  conotruetion  of  a 
canal  for  connieting  Lalce  Ontario  with  the  rirer  Ottawa,  and  con- 
taining certain  prorisioas  for  Tcstiag  ia  the  Crowa  the  laads 
reqairai  for  the  purposes  of  the  canal,  was  passed  by  the  Upper 
Canada  Parliament  The  canal,  which  was  completed  ia  May 
1882,  passed  throagh  the  lands  conceded  to  Mrs.  M'Qoeen,  but 
left  oa  both  sides  of  the  caaal  a  tract  of  surplas  laad,  which  formed 
the  sol^ect-malter  of  the  present  claim.  The  present  pelitieaers 
claimed  under  the  late  Coloael  Ry,  who  had  parohased  in  1882 
fTom  the  heir-at-law  of  Mrs.  M*Queea  all  the  lands  conceded  to 
that  lady.  In  1848  aa  Aot  was  passed  by  the  Proriacial  Parita* 
meat  of  Canada,  for  ▼eatingin  the  Ordnance  Department  the  Rideaa 
Caaal,  and  the  lands  and  works  belonging  to  it  for  the  serrice  of 
the  Department.  This  Ao^  contained  a  proTision  (sect  29),  that 
all  lands  taken  from  priTate  owners,  under  the  authority  of  the 
Rideau  Canal  Act,  for  the  uses  of  the  canal,  which  had  not  been 
used  for  that  purpose,  should  be  restored  to  the  parties  from  whom 
the  same  were  taken.  In  1856  an  Act  was  passed  l>y  the  Canadian 
Legislature  for  Tcstiag  the  Ordnance  estate  and  proper^  in  her 
Majesty,  for  the  benefit,  use  and  purposes  of  the  provinces.  The 
petitioQera,  as  the  persons  interested  in  Colonel  By's  Canada  estate 
had  filed  this  petition  of  ^ght,  claiming  the  restoration  of  so  much 
of  the  land  taken  for  the  use  of  the  Rideau  Canal  aa  had  not  been 
used  for  that  purpose.  To  this  petition  of  right  the  Attorney- 
Qeneral  had  demurred. 

The  SoUcUor^Oenertd  (Sir  R.  Palmer),  Sir  H.  Caim9,  Q.  C.  and 
WiekerUf  for  the  Crown,  in  support  of  the  demurrer,  contended 
that  a  court  of  equity  in  England  had  no  jurisdiction  to  enterUin 
questions  of  right  to  lands  in  a  British  colony ;  that  the  courts  of 
the  colony  in  which  the  lands  were  situated  had  ample  jurisdiction 
to  entertain  such  questions.  No  case  was  here  raised  upon  which 
a  court  of  equity  could  abjudicate.    The  Petitloa  of  Right  Act, 


28  &  24  Yict  c.  84,  expreoaly  declared  thai  a  legal  ri^t  was 
giren  to  parties  who  might  claim  an  interest  in  lands  situated  as 
the  preseat  were.  They  cited  Pemn  ▼.  Lard  BulUmort^  1  Yea.  sen. 
444;  CUi^lon  t.  Attormig-Gmeral,  1  C.  P.  Coop.  97 ;  aad  referred 
to  Stoiy's  Coaflict  of  Laws. 

Oiffard  Q.  C,  W,  W.  Cocper  aad  JJansoa,  in  support  of  the 
petition,  contended  that  the  court  had  ample  jurisdiction  to  make 
a  decree  m  pertonam,  assuming  her  Miyesty  to  be  the  trustee 
dwelling  here,  in  whom  the  lands  In  question  were  rested  as 
trustee.  By  such  decree  a  conveyance  could  be  directed,  and  an 
enumeration  of  the  lands  with  their  respectiTC  boundaries  obtained. 
No  petition  of  right  could  be  presented  in  Canada,  where  the  lands 
were.  The  remedy  was  that  pointed  out  by  the  Petition  of  Right 
Act,  1860;  and  it  was  only  under  that  Act  that  a  petition  similar 
to  the  present  could  be  presented,  and  justice  obtained.  Unless 
the  preseat  petition  could  be  entertained,  the  petitioners  would  be 
wholly  without  a  remedy.  They  cited  JBarl  jtildare  t.  Etuiact^  1 
Vem.  418 ;  Ifuiet  t.  MiieJUU^  4  Drew.  67  and  161:  8.  C.  on  appeal, 
2  De  Q.  and  Jo.  453 ;  Cran$ion  t.  Johnttoru,  8  Yes.  17  ;  Tulloek, 
▼.  Hardy,  1  To.  C.  C.  C  116. 

Tna  TicB-CHAaoaLLOB,  after  stating  the  case,  said  that  the 
demurrer  mast  be  allowed,  oa  the  broad  ground  that  this  court 
could  not  take  upon  Itself  to  adjudicate  the  claims  to  laud  in 
one  of  the  colonies,  aad  that  there  was  aothiag  ia  the  Petition  of 
Right  Act  1860  which  eoald  have  the  effect  of  withdrawiag  land 
fh>m  the  jurisdictloa  of  the  country  ia  which  it  was  sitaated,  and 
giving  the  Bnglish  coarts  jarisdictica  over  it    It  had  beea  eon- 
ceded  on  behalf  of  the  petitioners  that  no  direct  remedy  m  rtm 
could  be -given  by  this  ceart  aa  to  lands  oat  of  the  jartadiction  i 
bat  it  was  ai^gued  that,  accordiag  to  a  serno  of  case«  baginniog 
with  that  cited  from  Vernoa  aad  Fmh  v.  Lard  BtUtimorot  where 
the  questi3B  did  not  arise  so  as  te  involve  the  action  of  the  court 
ta  rm^  but  a  decree  could  be  made  m  psrtoaom,  thea  that  the 
Court  of  Chaaoery  had  aathority  to  act,  aad  order  a  coavayaace  to 
be  made  as  directed  hy  the  colonial  legislatnre  ia  1843  (according 
to  the  allegations  ia  the  petition).    That  really,  was  4be  main 
question,  but  it  appeared  to  him.  that  it  maat  clearly  ba  decided 
agaiast  the  petitioners. .  I(  was  .argaed  that  the  Grown  was  a 
trustee  for  these  pstitioaers  of  the  laad  la  Caaada,  and  was  boand 
to  restore  it  to  them ;  that  if  it  had  beea  a  case  betweea  aol^Mts, 
aadihe  trustees  were  found  to  be  in  this  country,  those  lic^stees 
would  be  bound  by  the  decree  of  this  court,  and  that  the  .Queen 
must  be  taken  to  be  a  trustee  ia  respect  of  these  laade  pnascnt  in 
this  country.    But  this  was  a  singular  doctrine,  aad  it  woald  be 
%iprcat  surprise  to  the  various  coloaies  enjoying  a  separate  legis- 
lature, if  they  were  to  be  toU  that  by  aa  Act  passed  ia  Eaglaad, 
to .  which  they  were  not  conienting  parties,  the  courts  of  this 
country  were  authorised  to  determine  the  rights  to  property  in  the 
colonies  as  against  the  colonial  legislature.  -  It  had  been  contended 
that  the  Crown,  on  the  theory  of  being  present  everywhere  within 
its  dominions,  must  be  taken  to  be  in  the  position  of  a  trustee 
preseat  in  this  country,  sa  as  to  bring  the  laad  in  question  under 
the  jurisdiction  of  the  Bnglish  Court  of  Chancei^.      But  even 
assuming  that  a  trust  existed,  that  the  claim  was  not  merely  legal, 
and  that  courts  of  equity  could  exercise^  jurisdiction  in  matters 
relating  to  land  in  a  foreign  country,  still  it  was  necessary  that 
the  trustee  should  be  within  the  jarisdiotica  to  give  aay  operatioa 
to  this  court     The  land  was  unquestionably  vested  in  her  Blejesty 
by  the  Aot  of  1866,  for  the  benefit  of  the  province,  and  in  that 
point  of  view  her  Mi^^  was  just  as  much  preseat  ia  Canada  as 
in  BngUnd.    Por  the  purposes  of  the  Act,  and  the  doctrine  of  this 
court  actiag  m  peraommm,  her  M^esty  cosaUl  not  be  takea  to  be 
within  the  jurisdiction  of  thiscourt  ia  respect  of  lands  situate  in 
Canada,  aad  held  hj  her  not  ia  virtue  of  her  preiogative,  but  under 
the  Act  of  the  colonial  legislatore.    On  the  highest  ground,  there- 
fore, that  it  was  not  within  the  scope  of  the  Act  of  1860,  or 
intended  thereby,  to  transfer  to  this  country  the  jurisdiction  over 
lands  in  tiie  various  colcnlea  upon  the  mere  supposition  that  the 
Crown  was  present  as  a  trustee  in  Rngland,  the  demurrer  must  be 
allowed.    This  rendered  it  unnecesaary  Cor  him  (the  Y .  C. )  to  enter 
into  a  consideration  of  the  other  arguments  urged  in  support  of 
the  demurrer.    He  considered  this  gjroond  sufficient  to  oblige  him 
to  allow  the  demurrer  of  the  Crowa,  and  with  costs. 

.Order .  j^Bcopdiagly* 
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PoTTSDOwir  Ga8  Compakt  t.  Mubpht. 

jyirficmcn   LfMbiHIif  iff  Bmrporattd  €ku  Obmptmg, 

1.  AcorMnllMlS6sini9tliromeimfl«iQ«itfeldaiBa0M«Dlywlii8^ 

wflh  tbes<ato  right ofcmliMnt  doOMin, It  takes privmte property  tbe pablio  «m^ 
oa  mkiag  proper  oompauatloB,  aad  where  nai  demnjjae  are  not  part  of  the 
oompeneatlMi  reqidred 

2.  A  gae  ceaipaiiy  to  anewembie  far  eenepqueptlal  damagee,  ■uA  ae  the  eermptlon 
of  the  plalnttlV  grouid  and  well,  by  the  flalda  peroobrttegitoiii  the  worke;  and 
li  not  exesipted,  as  a  eorporackm  aothor Jxed  by  atatota  to  carry  on  the  boidiieae 
or  making  gaa,  and  to  porehaae  la  fae  aiiaiile  tae  real  estate  neeessaiy  thenlbr. 

8.  In  an  actkm'agaiast  a  gM  eompsny  for  a  nninaee,  the  eonrt  defined  St  es 
**  wantonly.  onaecoasarUy,  or  opprssdTely,  eansing  sneh  sraeUa  as  to  annoy  the 
plaintiff  below  In  a  spedal  and  peeoUar  degree  beyond  others.  In  the  Unmedlate 
▼Idnlty."  Bddy  that  the  definition  was  not  peitet,  bnt  that  when  taken  In 
oewnsctton  with  the  Instraetlon  to  the  jBry,  •'that  a  osrtatai  dsgree  of  olbnBlTe 
odor  Is  nnaroldably  Incident  to  the  boahiess,  and  mnst  be  endured  bj  the 
pablie,"  It  was  as  fktonrable  to  the  defandant  ap  a  more  perlbet  one  would  have 
been,  and  was  not  a  saose  far  revenlng  the  Terdkt  of  the  jury. 

Error  to  the  Common  PIom  of  Moatgomery  County. 

This  WM  Ml  aotion  on  the  onae  brought  September  14th,  1856, 
by  John  Mnrphy  agninst  the  Pottsdovn  Om  Company. 

The  defendants  were  inoorporated  by  the  Legislatare  of  the 
State  on  the  7th  of  March,  1856,  in  the  nanal  form,  with  authority 
to  supply  with,  gas-light  the  borough  of  Pottsdown,  and  such 
iadiiridiuils  aad  oorpoFattons  as  m^ht  desire  to  produoe^  sell, 
•ad  distributis  gas  for  the  produetlott  of  artifieial  light ;  to  make 
laBd  ereet  tha  neoesaary  apparatus  for  mannfaoturing  and  intro- 
dudng  the  aame ;  ooastmot  the  reqniaite  bnikmngs  and  maohtnery ; 
purohase  and  prepare  the  aeoessary  materials ;  with  the  right  to 
eater  upon  any  puMie  streeti  lane,  or  highway,  for  the  purposs  of 
laying  down,  repairing*  altering,  and  in^eoting  the  pipes  neoes- 
oaiiy  for  oonduedng  sidd  gas,  doing  as  little  damage,  &o. 

Soon  after  the  paaaage  of  this  act,  the  company  purohaeed  in 
fas  simple  such  r«al  estate  as  was  neeessary  for  carrying  on  the 
business  of  the  eorporatiott,  and  oommenoed  their  works  in  June, 
1856,  whieh  were  completed  on  the  16th  of  September  of  that 


The  site  eeleeted  by  the  ecmpany  for  their  main  works,  lies 
between  the  Reading  mihroad  and  the  Schuylkill  rlTer,  on  the 
werge  of  the  borough  of  Pottsdown,  couTenient  to  the  canal  and 
railroad  firom  which  they  were  to  receiTC  their  supplies  of  coal, 
&e.,  and  is  the  most  available  and  central  point  from  which  to 
supply  the  town  with  gas. 

The  house  of  the  plaintiff,  which  is  a  hotel,  is  also  between  the 
railroad  and  the  riTor,  and  near  it  the  gas  works  were  ereoted,  the 
nuun  tank  and  gas  meter  being  about  sixty  feet  tram  plainUff^s 
line.  The  soil  in  that  locality  is  sandy.  In  ainking  the  pit  for 
the  tank,  Tdns  of  water  were  disooTered,  and  after  the  flooring  of 
the  tank  had  been  put  in,  it  leaked  in  aereral  places.  The 
ammonia  well  into  which  the  water  firom  the  gas-washer  is 
discharged,  is  lined  with  rough  atone  without  cement,  and  has 
BO  artilicial  outlet,  the  water  being  allowed  to  soak  into  the 
earth.  There  were  other  houaes  in  the  neighbourhood  of  the 
worka.  Soon  after  the  works  were  commenced,  to  wit,  June  18tb, 
1866,  Murphy  cauaed  Uie  following  notice  to  be  aerred  on  the 
company: 

**To  the  President  and  Maaagers>f  the  Pottsdown  Gss  Com- 

paiqr- 

*'  Tou  are  hereby  notified  that  I  will  hold  you  liable  for  any 
damage  my  property  may  sustain  in  consequence  of  the  erection  of 
jour  works,  and  the  manufacture  of  gas. 

*<JOBX  MimPHT. 

"June  12th,  1856." 

And  also  another  notice,  serred  in  the  same  way,  on  the  8th  of 
I>ecember,  1856,  of  which  the  following  is  a  copy : 

*'To  the  President  and  Managers  of  the  Pottsdown  Gas  Com- 


*'  Yon  are  hereby  notified  that  on  the  18th  day  of  June  last  paat, 
I  sa?e  you  lawful  notice  that  I  would  hold  you  liable  for  all 
dainsges  my  property  might  sustain  in  consequence  of  the  erection 


of  your  works  and  the  manufacture  of  gas.  I  now  give  you  due 
and  timely  notice  that  the  erection  of  your  works  and  the  manu- 
facture of  gas,  has  injured  the  water  in  my  well,  so  that  it  is 
wholly  unfit  for  use,  and  if  you  do  not  prcTcnt  iiguring  my  water, 
I  wHI  proceed  against  you  by  due  course  of  law. 

"JoHx  MunpsT. 
"  Pottsdown,  December  8th,  1856." 

About  a  year  alter  this  he  sunk  another  well,  whieh  coat  about 
sixty  dollars. 

On  the  14th  of  September,  1858,  this  suit  was  brougiht,  as  abore 
stated. 

The  declaration  contained  six  counts,  laying  the  cause  of  the 
action  as  a  nuisance,  to  which  the  defendants  pleaded  not  guilty, 
with  leaye,  &c. 

On  the  trial,  the  following  agreement  between  the  parties  was 
aigned  by  the  counsel,  and  filed  in  the  oause : 

'*  18.>9,  Oetober  26.  It  is  agresd,  that  if  the  plaintff  is  entitled 
to  recover  at  all  in  this  ease,  and  does  reeoTor,  tiie  Jury  shall 
assess  the  damages  on  the  basis  of  entire  compensation,  prospeo- 
tirely,  as  well  as  up  to  the  present  time,  for  the  entire  alleged 
isjury,  if  any  has  l>een  suliered  for  wldch  compensation  ought 
legally  to  be  made,  and  in  consideration  thereof,  plaintiff  releasee, 
remits,  and  for  ever  discharges  all  or  any  right  or  rights  of  action, 
claim,  or  demand  which  he  might  (indtopendently  of  this  agree- 
ment) have  in  the  future,  on  acoount  of  any  eontinuanee  or  main- 
tenance of  the  alleged  injury  and  nuisance  complained  of,  after 
and  beyond  the  day  of  the  institution  of  the  present  aotion,  unless 
defondants,  by  some  new  erection  or  material  change  in  the  loca- 
tion or  construction  of  their  works  should  infltot  some  new  and 
substantial  iojuxy,  or  supposed  injury  on  the  plaintiff,  or  to  his 
property,  not  embraced  within  the  true  intent,  meaning,  and  spirit 
of  this  agreement. 

**  This  agreement  to  be  filed  of  record  in  this  case,  and  to  be 
for  e?er  binding  on  both  parties." 

The  plaintiff  requested  the  court  to  charge  the  jury : 

1.  Sren  if  the  jury  lisiieTe  that  the  defendants  hsTs  constructed 
tlieir  works  with  tlie  usual  skill  and  precaution,  they  are  notwith- 
standing answerable  in  damages  for  any  iigury  which  the  jury 
may  find  has  been  done  to  the  property  of  the  plaintiff  by  means 
of  the  oonstruetion  of  the  works  of  the  defendants,  or  as  a  oonse- 
quence  of  their  use  in  the  manufaoture  of  gas. 

The  defendants  requested  the  court  to  charge : 

1.  If  the  JuTT  find  that  the  defendants  haTc  not  been  guilty  of 
negligence  in  the  erection  and  in  the  carrying  on  of  said  works, 
the  plaintiff  cannot  recover. 

2.  That  the  defendants  were  authorised  by  law  to  erect  said 
works,  and  to  have  the  right  to  carry  them  on  for  the  purpose  of 
manufacturing  gas  for  the  public,  and  are  not  responsible  in 
damages  for  the  ordinary  and  usual  smells  that  usually  proceed 
from  such  works,  nor  are  they  liable  to  pay  damages  for  iiyuring 
the  plaintiff's  water,  unless  done  by  their  negligence. 

8.  That  in  no  sense  can  the  gas  works  be  considered  a  nuisance, 
if  conducted  and  carried  on  in  the  usual  and  customary  way  that 
umilar  works  are  conducted  and  carried  on. 

The  Court  below  (Smyser  J.)  answered  these  points  as  fol- 
lows :— "  The  points  of  plaintiff  ars  correct,  subject  to  the  quali- 
fications contained  in  our  answer  to  defendants'  second  point" 
As  to  the  points  presented  by  the  defondants,  the  court  said : 

"  1.  We  cannot  so  instruct  the  jury.  The  question  is  not  ons 
of  negligenoe  or  no  negligence,  but  of  nuisance  or  no  nuisance. 
If  the  defendants  hsTc  either  so  constructed,  or  carried  on  and 
conducted  their  works,  or  both,  as  to  create  an  abiding  nuisance 
to  the  particular  injury  of  plaintiff's  property,  they  are  liable  in 
reasonable  damages  therefor,  whether  there  was  negligence  or  not ; 
subject,  however,  to  the  qualifications  contained  in  our  answer  to 
the  second  point. 

**  2.  The  business  of  manufacturing  and  distributing  gas  is  law- 
ful and  beneficial  to  the  public ;  and  the  defendants  were  specially 
authorised  by  their  charter  to  engage  in  it.  A  certain  degree  of 
offensive  odour  is  unavoidably  incident  to  the  business,  and  mast 
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btf  •ndared  bj  Ui«  pabllo,  or  €li6  bostueffs  must  «€op.  We,  thera- 
fore,  say  that  the  taw  U  a*  nated  In  the  first  part  of  the  proposl- 
tloh  (that  r«ltfClOj(  to  sntetU),  tinleM  the  deAm Jaiite,  by  eomethlag 
done  in  the  oonstraottoo,  tooattott,  or  oohdaot  of  their  Worke^  hate 
wantonly,  nnneoe^arily,  or  oppreesltely  eansed  enoh  emeUi  *nd 
odottra  to  aoiioy  plaintiff  in  a  epeoial  and  peonliar  manner  and 
degree  beyond  others  in  the  immediale  flefatty ;  and  stioh  annoy- 
inoa  shalC  ia  the  opinion  of  the  j«ry«  amount  lo  ssoh  a  traiMaoe 
as  is  referred  to  in  the  answer  to  the  first  point 

**  The  Utter  braneh  of  this  propositioa,  that  relattTe  to  the 
water,  is  answered  by  the  reply  to  the  first  point,  to  whieh  we 
refnr  the  Jnry. 

*<  8.  Ve  eannot  affirm  this  proposition.  If  so  carried  <m  And 
oondneted  as  to  create  and  amount  to  such  a  nnisanoe  as  we  hate 
described,  there  is  an  iignry  for  which  plaintiff  wonld  be  CAtitl^d 
lo  reasonable  and  proper,  which  means  mere  eoSspensaWfy, 
damages,  no  matter  Whether  the  works  were  itenaged  in  the  nswil 
mumm  of  etiiscB  or  nel.  This  oompany  cowld  set  plead  the 
eaMnpU  awl  pMOtlaa  of  otheia  ia  czoose  or  JastiAcatkm  of  a 


There  w«a  aFtwrdltft  aad  Jadgmaat  kt  terer  of  the  plaintiff  for 
$1400  daiMgea  and  six  oeats  eesta ;  wheraapon  the  dafendant  aaad 
aas  tUs  writ,  and  aaslgtwd  fbr  error  the  MtowlBg  atatters,  tis.: 

L  The  aeoori  enad  in  rafdalng  ta  aflivhi  the  first  pafast  of  the 
Mtoda&ti  balvw,  aad  arred  Uk  ahargiag  that  tlia  qaealioa  waa 
aaiaaaaaorao  uttiaaBcai  wheathare  wasBaaftdeacaof  aaatseaae 
•bswoad  what  pertaiaa  la  all  gas  works, 

2.  Tka  aaan  enad  in  ref^iataig  lo  afinn  the  daMdaatsP  aacond 
paiat* 

8<  Tha  eonrl  aMad  in  vatebig  to  affirm  the  detasdanta*  thM 
paial. 

«/*.  J7.  HobwHtM^JmiutSojfd^  With  whom  was  A.  G^oryM  Shteker 
Campbell^  for  plaintiff  in  error. — In  answer  to  ear  point,  whioh 
raiead  the  qaestiaft  of  negligence  in  areoting  aa4  aanyiag  an  the 
works,  the  court  below  replied  that  the  case  was  one  which  raised 
the  question  of  nnisance  or  no  nuisance,  and  refused  the  instruc- 
tion prayed  for»  As  there  was  no  eridence  in  the  canse  tending 
to  establish  a  mllsanee^  except  in  sa  fitt  aa  all  gaa  watks  are 
noisaoaes,  |>«r  M.  Iba  qnaatioa  Is^  whathar  thaae  warka,  property 
oenstmctad  and  worked,  are  p9t  w  ttttisancea»  and  whether  the 
owMn  are  raapanaiblc  in  damages  Ibr  the  coasaqaaaca  arlriag 
ftWB  the  oidiaarf  and  usnal  naiils  inaldeat  to  eaoh  works.  If 
80,  the  result  will  be  raiaaas  to  iMat,  if  not  aM  Iha  gaa  ao»pa- 
nies  in  the  state.  Wa  MktfBa%  therefore,  that  nnder  tki  fnUiig  in 
Whiotiif  ▼.  Bought  1  Caty  580,  the  court  below  should  haire  told 
the  jury  that  the  plaintiff  had  no  cause  of  action.  Analogous 
cases  sustain  this  Tiew:  Am.  Railway  Cases,  toL  2,  p»  292. 

This  argument  meets  the  second  and  third  assignments  of  error, 
because,  taking  the  whole  charge  together,  the  Jury  were  told  that 
the  company  was  liable  fbr  damages,  although  ghllty  of  nothing 
beyond  the  proper  use  of  the  works.  The  sllftht  qualification  as 
to  the  manufacturing  and  distrtbutlxlg  of  gas  bmng  legal  and  bene- 
ficial, did  not  change  the  geners!  tenor  and  dfbot  of  die  dharge. 

J3.  if.  Boyvr^  fbr  defendant  in  error.  The  plaintiff  beloW  has 
cause  to  complain  of  the  charge  of  the  Court  below,  fbr  by  It  he 
was  deprlted  of  damages,  on  account  of  the  noisome  sttiells  pi^ 
ceeding  fh>m  the  wor&,  unless  he  could  show  tiiat  the  company 
**  by  soaiethiog  done  in  the  eensttuetioo  of  their  Works»  had  wan- 
tonly, nnascesaarily,  or  appresslTaly  caassd  each  saialls  to  aanery 
the  plaintiff  in  a  spCeiai  and  pecaiiar  manner  aad  degree  b4QroBd 
others  in  theimsMdiaAs  tiaioiQr ;"  wliilai  with  regard  to  the  injo^ 
done  to  the  well  of  plaintifl^  the  jury  were  told  '<  that  for  such 
an  injury,  if  it  amounted' to  a  nuisance,  he  was  entitled  to  reason- 
able and  proper,  which  means  mere  compensatoiy,  damages." 

The  law  is  not  as  is  contended  for,  that  a  gas  company  may  pol- 
lute the  air  which  a  man  breathes,  and  the  water  whioh  he  uses, 
prorided  It  be  done  skilfully,  and  finom  no  worse  motiTcs  than  sel- 
fishness. The  offer  to  the  public  of  a  cheap,  safb  ligbt.  Is  no  proper 
substitute  for  pure  air  and  water.  The  principle  «ic  utert  tuo, 
&o,,  applies  to  this  as  to  other  offensiTC  occupations. 

The  met  that  the  defendants  are  incorporated  is  no  Justification 
or  excuse.  It  is  a  priTate  corporation,  which  sells  what  it  manunic- 
tures  for  priTate  profit.  It  is  a  public  accommodation,  but  so  is 
he  hotel  of  Mr.  Murphy. 


The  court  Instructed  the  Jmy  that  the  question  was  not  of  negli- 
gence, but  nuisance,  and  &at  if  the  works  were  oonstructed,  or 
carried  on,  or  atthar,  ae  as  to  CfSala  aa  abldiag  aulsaiice,  to  tha 
partiealar  ii^nry  of  plaintiff's  property,  the  company  were  liabia 
to  reasonable  damages,  whether  there  was  n^Ugence  or  not  TUa 
instruction  was  correct :  8  Hi.  Com.  c.  18 ;  ShuUr  t.  l%e  CUw 
Ltg.  I»L,  Oolobar  16th,  lOM ;  €hHr  t.  VIU  Bvrvm^k  of  Bmdmg^ 
0  Watta  882i  TAe  if^or  t.  MmmM^  4  W.  &8.  614^  aia  not  Uka 
thia]  but  tha  casaa  af  HowM  ▼.  iU0^9,  ^  &awia,  200 ;  BmttU^ 
▼.  fhM  OcmmonwMtithf  1  Caaey,  008 ;  AugteH  aa  Watercourses  188 : 
Gow  Litt  200}  Jfer(oaT.  Sckoi^Uld,  9  M.  &  W.  665|  if«uMT.  €%4m|. 
wkk,  11  A.  h  n.  Hap.  871 ;  Wtlf^  y.  ITilfiaiaa,  1  M.  ft  W.  77 ; 
S^ey  t.  HdiKMond^  4  Ohio  Rep.  888;  PeopU'f,  fbtratotdL  8  Hill 
(K.  f .  iLap.)  479 ;  Mo^q  ▼.  tumtr,  X  tfuf.  (Ta.  Aep  )  «)5  (  Itood 
▼.  ArtsAJh,  10  Jurist  76 ;  0  B.  0.  L.  ftBq.  Rap.  217,  are  Iti  point, 
atid  sust^  0ia  tfew  taken  by  defbndant  in  arret. 

Tha  cphstori  af  ttiaCeart  wa  daHratwd,  at  HanMaor^  Ifoy  0th, 
1861,  by 

liowxis,  0.  J. — ^the  Court  was  rigjbt  io  sajFiog  iW  Ibis  is  not 
a  question  of  negligence,  but  of  nuisance,  for  so  is  the  declara- 
tion. How,  then,  did  ihey  define  nuisance  f  llrst,  of  smalls, 
wantonly,  uanaaaasarily,  or  appiasaJialy  aausteg  aiiah  aanHa  aa  to 
annoy  the  plaintiff  below  ia  a  spadal  and  paouliar  dagvee  beyond 
others  ia  the  immediate  Ticini^t  and  to  create  an  abiding  nuisanoe, 
to  tha  partioular  ii^uiy  of  tha  plaintiff's  property. 

We  cannot  call  tUs  a  parfbai  dafiaiHan ;  bat,  taken  in  aon- 
naation  with  tha  Instmctian  that  "aaartaittdaglwa  af  ai^aalva 
odewris  aaaToldsWy  inaident  to  tha  baafauna,  aad-mnat  ba  andirad 
by  the  pubiio,'*  it  saaias  to  aa  that  it  asnit  kava  bean  nildai^ 
stood  Iff  tha  Jmy  aa  waU  and  aa  Ihtoniably  la  tha  datadinta  te 
the  most  parfeet  one  oonld  hnva  baanw 

Than,  as  to  the  aorrapSion  of  Ihaplaintlff'a  granad  and  #atl, 
by  the  finids  parcolafting  firaas  tha  dafbadontiV  wmka^  TMa  waa 
disposed  of  ia  a  similar  way*  Bui  tha  defbndaata  think  that  aa  a 
corporation  authoriied  by  statute  to  carcy  on  this  busiaeaa,  nnd 
to  purehasa  in  fee  simple  such  real  estate  aa  ssay  ba  aeaassasy  for 
ilk  they  ara  not  aaswerabia  for  suah  coaaaqaential  danmges  as  asn 
complaiBed  of  here.  Wa  cannot  adopt  this  new.  No  wtStt  exemp- 
tion is  iuTolred  in  the  fhct  of  incorporation,  nor  in  the  privil^a 
of  bayiag  laad.  The  prinalpla  thqy  InTake  ai^ea  only  whera 
an  incorporation*  dothfd  with  a  portloa  of  tha  state's  right  af 
eminent  domain^  takes  prirata  pmperty  for  public  use  en  making 
proper  conpeaaation,  and  whera  suah  damages  ara  net  part  oi  tha 
compensation  required. 

JudgsMnt  afiirssad« 

Stboho,  J.«  disseatiente. 
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"^-^^ K^y^i^Or^WU^. " 

IV)  ttti  KdItobs  Or  Ttti  Litr  JotnutiL. 

QttxPtUtamSi*^!  hata  jnst  read  your  ezaaliant  adltorial  in 
tfac  FetotMtfy  nttttbcr  of  tha  Lotm  J&muM,  iCbblil  '^  PaynMnt 
of  Crown  TTitoCsses.''  Permit  ma  to  illosirate  your  position 
by  an  incident  in  my  own  experience. 

Thiaa  or  fonr  yaara  ago,  I  sank  a  laMar  ooiitniftii^  moDcy  to 
StreetsTille.  It  never  came  to  hand.  In  two  or  three  WbCkn 
I  was  Written  to  about  the  money.  I  replied,  giving  a  parti- 
oular description  of  the  bills — l>ank»  lattan  and  nnmbaia — 
which  I  had  kept,  aooording  to  an  invariable  oustom  of  mine, 
in  a  book  for  the  purpose.  A  party  was  arrested  on  suspicion, 
and  a  five-dollar  bill  corresponding  to  one  in  my  list  found  in 
his  trunk.  I  knew  nothing  of  this  for  soma  weeks,  till  I  waa 
served  with  a  subpoena  to  attend  the  assises  at  Toronto^  I 
I  had  to  aogago  «  parson  at  a  dollar  a  day  to  supply  ny  f^ace 
in  the  Division  Court  office  tilt  my  return,  and  start  at  a  few 
hours'  notice.   By  the  good  offices  of  the  prosecuting  aitomcy. 
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thd  CBMf  which  had  been  pot  off  till  mj  arriTat,  was  bfoaght  on 
tliA  aeoond  day  of  ny  ataj  hi  TovontOt  and  I  fQOi  home  in  the 
wonderfolly  short  space  of  foar  days  from  the  time  of  katifif; 
Owen  Sound,    The  aocnsed  party  was  fbnnd  gailty. 

Thinking  that  the  Comity  Anditors  had  a  larger  discretion 
than  I  have  aiiiee  learned  tiiey  poesees,  I  made  application  by 
affidayit  for  reimbursement  of  necessary  expenses,  amounting 
to  rfxteea  dollan,  etdusite  of  the  lose  of  time.  Of  eourto  the 
apptic&tZto  was  refused. 

Kofw>  if  I  had  been  careless  about  sending  mCMy,  and^ 

instead  of  keeping  ft  Hift  of  the  bills^  fto.,  sent -at  the  re<|nest 

of  the  plaintiff,  had  merely  eudosed  and  posted  the  money 

in  presence  of  a  witness,  niy  evidence  would  have  beea  of  no 

valne^  and  I  wmiid  net  have  been  tronbled*    I  eeuld  Aot  help 

looking  upon  H  as  a  fine  for  being  eorttd.    My  first  impulse 

was  to  throw  my  memoranda  of  '*  cash  muled''  into  the  fire, 

and  keep  no  more  such;  but  I  did  not»  and  have  since  found 

the  memoranda  useful  on  several  occasions; — though  I  still 

live  in  the  dread  of  being  hauled  off  some  momiDg  to  Toronto, 

London  or  Otta1vi^  at  an  hoards  notice,  o&  a  similar  errand. 

I  am,  d;e.,  Wumax  W.  Smiuw 

GM:  IM  Di  C.J  €f. 
Owen  Sound,  Feb.  10, 1862. 

IThe  nbove  ia  one  of  Beveral  letters  of  the  saaoa  Und  whick 
we  have  received  on  the  sntiiect  to  whieb  it  refers.  We  give 
it  as  a  specimen.  The  evile  arising  from  non-payment  of 
Crown  witneseea  are  vide*epread*  .Something  oqght  to  be  done 
towaMb  ameodnent  of  the  Urn  in  the  matteri^BM.  L.  J.] 


To  TBB  EniTOBS  or  ths  Lait  JountiJLt.. 

CUimiSiaii-r-WQald  yon  oblige,  me  and  m^rbrothesmagio- 
by  anewAring  tho  following  <|itestionk  lh)<ough  yont 
valuable  periodicalf  the  taw  laumat : — 

Ist  What  sball  be  done  with  moneye  eolleeted  in  payment 
of  iines  or  penalties  for  aitMmltt  Th«  C<mfto)fdliCed  Statute 
of  Canada,  page  900,  chap,  dl,  sec.  Sd,  says  that  the  amount 
ie  to  be  paid  to  the  Treasoier  of  the  Municipality  in  wkiek 
the  offence  was  committed.  Query:  Is  it  the  County  or  the 
minor  Municipalities  within  the  County  f 

2nd.  On  page  1008  C,  chap.  98,  sec  Z,  says,  "  One  moiety 
is  to  be  paid  to  the  prosecutor,  and  the  other  to  Her  Migesty.'' 
Whdt«  or  to  w.hom  shall  Her  Migesty's  moiety  be  paid  ! 

drd*  Agmn  en  pugo  968^.  G^«  chap.  ^  seo^  ddi,  in  refersntts 
to  dog  «M«lfli|b  what  iMl  be  done  wilM  tfie  fltie  ittpOeedfor 
^ch  oitbnce  T 

4th.  (Tnder  eUp,  90,  see*  13,  page  1003  6i,  finee  impoeed 
for  erailfy  Id  animali^^  to  be  epen^in  impronMBentdf^MNkdCi 
&o.  Must  tfie  money  be  applied  to  hnprovhig  strMe  Hod 
roads,  or  can  St  be  applied  to  the  gsBneral  fund  of  the  town 
out  of  which  the  money  is  taken  to  improve  the  streets  T 

9th.  In  sectfond  122  and  123,  chap.  99,  pige  1036  C,  con- 
oemittg  the  appropriation  of  finee  Imposed  by  a  Justice  of 
the  Peaon.  Snppoee,  for  eiample^  six  persons  are  taken  np 
nad  fitted,  say  two  dollars  each,  for  damage  to  property.  The 
prooecdtor,  of  doulrse,  gets  two  dollars,  the  amount  of  the 


damage.  The  question  is,  to  whom  ie  lihe  remaining  f  10  to 
b6p&id? 

6th.  Do  sections  t7,  78,  79,  80  and  86  of  chap.  1(B,  page 
1100  of  C,  concerning  summary  oonticdotis,  spply  to  both 
Provinces,  or  to  Lower  Canada  only? 

7th.  It  is  the  impression  of  some  Magistrates  that  accord^ 
ing  to  124th  ehaptor  of  U.  C,  aU  motteye  mnet  be  sent  to  the 
Clerk  of  the  Peace  iritb  the  statsmert  of  tiie  veMimB  of  eon* 
vietions.    Is  this  so  T  . 

A  reply  to  the  above  questions  in  the  next  issue  of  your 
valuable  journal,  and  any  suggestions  yon  may  make^  will  bO 
mnoh  appredated  by  magistratee  generally  ia  this  quartan 

YonM  tralr,  M.  C.  L. 

Gtdt,  Feb.  24, 1862. 

list.  Reading  thesoetien  without  refoseaeo  to  others  we 
should  say  that  the  Municipality  meant  is  the  ioeal  and  tiot  the 
County  Municipality ;  but  upon  reference  to  the  old  Act,  4  ft 
5  Yio.,  cap.  27,  see.  2T,  and  to  the  present  Con.  Stat  U.  d 
eap.  118;  we  greatly  donbt  if  the  Iieglslttlaf»so  intended. 

2nd.  The  moiety  of  Her  Mi^esty  is  to  be  paid  into  some 
braneik  of  the  Bank  of  Upf  er  Oaaadn  to  the  oMdfi  of  t&e 
Receiver  GeneraL 

penalty  or  forfoitore,  one  half  belongs  Jo  the  Crown  nd  the 
othw  half  to  the  private  proeeoutmp,  if  any  there  be,  and  if 
none,  then  the  whole  to  the  Ci^owii*  (Con.  Stat  Can.,  oap  5, 
s.  6,  sub  s.  17.) 

4tik  Penalties  levied  iiftder  Con.  Stot  Can.,  cap.  96,  mnet 
be  applied  exelttsively  in  repairing  strcoto  or  roads,  and  onght 
not  to  be  paid  into  any  general  fund  applicable  to  misoeUa* 
neons  pmpoees,  thongfa  inolnding  repaireof  strsetoaad  roads. 

5th.  The  expression  **  shall  be  applied  in  the  same  manner 
as  other  penalties  impoeed  by  Justices  of  the  Peace  are  di- 
rected to  be  applied,''  is^  we  thinks  very  nUeatislaotory,  for 
the  reason  that  we  can  find  no  ffenerttl  Act  declaring  in  what 
p&rtionlar  manner  pennlHee  Stapo^ed  by  Justices  of  the  Peaoe 
are  to  be  applied.  So  fat  ae  Lawer  Canada  is  ooneemed,  re- 
fefence  may  be  mado  to  Con.  Stat  dm.,  ^.  165,  s.  7^,  78» 
79  and  80.  And  so  far  as  Upper  Canada  is  concerned,  we 
can  do  more  than  refer  to  Con.  Stot.  Can.,  cap.  5,  s.  6|  sub* 
s.  17. 

fith.  Tb  Low«r  dmada  only»  wo  tbi^u  The  original  Aet^ 
14  ft  16  Vic,  oap.  99,  was  in  terms  so  restricted. 

7th.  Such  impression,  so  far  as  Upper  Canada  is  ooneerDisd^ 
is  erroneous.  The  convicting  Justice  is  by  Con.  Stat.  U.  C, 
cAp*  124,  i<eqnii«d  to  mak^  to  the  Qoartor  Seeetone  a  mtttm  of 
the  convictions  and  '*  of  the  receipt  and  appUeaiion  by  him  of 
the  moneys  received,''  &c,  (sec.  1.)  The  form  of  return  has 
a  eolomn  with  this  heading,  "  To  whom  paid  over  by  such 
Justice." 

The  questions  put  by  our  correspondent,  and  the  dificuU 
ties  in  the  way  of  answering  some  of  them  satisfaotori* 
ly,  convinces  us  that  the  many  provisions  regulating  the  appro- 
priation of  fines,  penalties  and  forfeitores,  ought  by  some 
general  Act  to  be  consolidated  so  that  Justices  of  the  Peace 
might  at  a  glance,  in  the  absence  of  a  special  provision  in  the 
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Aet  creating  the  offence  or  providing  for  its  punishment,  know 
to  whom  to  pay  the  fine,  penalty  or  money  forfeited.  We  are 
satisfied  that  the  want  of  snch  an  Aot  is  the  canse  of  serious 
loss  to  the  Berenue  us  well  as  of  much  emharrassment  to 
Justices  of  the  Peace.— Eds.  L.  J.] 


MsiwuitU-^ISxaiiplion  from  municipal  duties. 
To  THi  Bditobs  ov  thk  Law  Jovrnai- 

GBNTLimir, — An  answer  to  the  following  will  much  oblige 
the  Township  Clerk  of  Rainham.  Are  the  people  called 
Mononists  exempt  by  law  from  doing  the  duty  of  OTcrseers  of 
highways,  or  holding  the  office  of  school  trustees  ?  We  haye 
a  class  of  people  in  this  township  who  refuse  to  serve,  and 
the  Council  scarcely  know  how  to  proceed  in  the  matter.  The 
question  is  one  of  public  interest,  especially  in  those  townships 
where  the  population  is  of  German  origin.  A. 

Selkirk,  Ftob.  10, 1862. 

[Persons  bearing  oertificates  from  the  Society  of  Quakers 
Menonists  and  Tunkem,  are  exempt  from  attending  militia 
muster  in  time  of  peace,  but  are  not,  so  far  as  we  can  find, 
exempt  from  the  discharge  of  duties  appertaining  to  munici- 
pal offices — Eds.  L.  J.] 


ONTHLY     REPERTORY. 


CHAKCEBT. 

M.  B.  VAiwnira  t.  Dioksov.  M^  7. 

Vhtdar  imdpwrektutr — ^^flc  ptrformtmee — Confikt  oftmdmf^^ 
Farties  Itfl  to  their  remet^  at  law — Co$t*, 

In  a  suit  against  the  hetr»at»law  of  the  Tendor  for  speoifio  psr- 
formanoe  of  a  contract  entered  into  hj  his  ancestor,  the  CTideaee 
as  to  the  oircomstaDees  under  which  the  contract  was  signed  by 
the  Tender  being  unsatisfactory,  the  bill  was  dismissed  without 
costs  and  the  parties  left  to  their  remedy  at  law. 


M.  R. 


BOUU^H  T.  PXLORaB. 


iftiy  8. 


WiU — Conttntetion — AppUeaUon  of  whoU  ineomi  to  nunmUmmnet 

of  ekUdren^'Direetion  to  MeU  on  all  eAtUrMi  attaminff  twmtff^otu 

•^Otft  of  proetidt  to  ehUdrsn — Surmvonhip — Vutm^. 

Bequest  of  leaseholds  to  trustees  upon  trust  to  pur  the  rents 
and  profits  to  the  testator's  wife  for  life,  and  after  her  death  apply 
them  during  the  minorities  of  all  the  children  of  the  testator  lir- 
ing  at  her  death  for  th^  maintenance,  and  after  the  said  children 
shall  haye  attuned  twenty-one,  upon  trust  to  sell  such  leasehold 
property,  and  diride  the  proceeds  equally  among  all  and  CTeiy 
the  said  children,  and  if  but  one  surrlying  child  then  the  whole  to 
such  child. 

Meld  that  all  the  children  who  suniTod  the  testator  took  Tested 
interests  in  the  property  bequeathed,  and  that  the  construction  was 
not  Taried  by  the  interposition  of  the  life  interest  to  the  widow. 


V.  C.  K. 

In  Ba  Plaskbtt*8  Estatv.    Bbtart  t.  Eutvxtt. 

Bond — Consideration — Cohabitation — Illegitimate  children, 

P.  binds  himself  in  a  penal  sum  to  pay  an  annuity  of  £200  a 
year  to  tmstees,  for  the  benefit  of  E  K.,  a  single  woman,  by  whom 
he  has  had  five  children,  in  consideration  of  her  haying  ceded  to 
him  the  custody,  edacation  and  support  of  such  children.  And 
such  bond  is  conditioned  to  be  Toid  on  doe  payment  of  the  annuity 


during  such  time  as  E.  K.  shall  not  require  the  custody  of  the 
children. 

EM  that  snch  bond  was  for  a  yalnabie  consideration,  and  een- 
stituted  a  specialty  debt. 


8.  C. 


Iir  Ba  Wabd.    GoaDOX  y.  Dvn. 


Wm^Comtruetion—Bequeet  of  a  mmi  of  long  iMitttttiet— s^Me^Se 

or  demonhtratioe  legacy » 

The  will  of  a  testratrix,  made  in  184fi,  contained  the  iblloiraig 
bequests :  *<  I  bequeath  to  M.  the  sum  of  £2000  long  aanaitiM, 
standing  in  my  name  in  the  books  of  the  Goremor  and  Compsnj 
of  the  Bank  of  England.  I  bequeath  to  A  the  sum  of  £2000  of 
the  said  long  annuities,  standing  in  my  name,"  &a  At  the  date 
of  her  will  and  of  her  death,  the  testratrix  was  possessed  of  £S00 
long  annuities,  and  no  more,  but  left  personal  estate  to  a  consider* 
able  amount. 

Held  that  the  said  legaeiei  were  specific  and  net  demonstrative, 
and  that  the  legatees  were  not  entitled  to  haye  the  defioieae/  in 
their  legacies  made  good  out  of  the  testator's  general  estate. 


y.  G.  K.  MAwn  T.  HaATisina.  * 

Praetiee — Married  woman — Separate  recent — Consent  m  cowrU 

Where  there  is  a  fund  in  Court  to  part  of  which  a  married 
woman  is  entitled,  but  not  for  her  separate  use,  the  Court  will  not 
dispense  with  her  being  examined  in  Court ;  although  it  was  pro- 
posed with  the  consent  of  her  husband,  that  the  money  should  be 
paid  to  her  on  her  separate  estate. 


Y.  C.  8.    Fowu  T.  N.  O.  AssuaAHOB  Sociitir  Axn  CTHns. 

Aeevranee-^Onarantee  policy — Mierepreeentation-^Ifotiee — 

JPHne^fol  and  agent, 

B.  effected  a  policy  of  guarantee,  the  basis  of  whi<di  was  his 
answer  to  certain  qneetions.  Tikese  ansvem  wars  substantially 
correct  when  made ;  but  a  practice  of  checking  acoounta,  &c.,  to 
which  they  referred,  was  subsequentiy  abandoned. 

JBeld  that  the  policy  was  net  inyalidated  by  his  neglecting  to 
giye  notice  of  the  change. 

Endorsed  on  a  life  policy  effected  by  the  same  Society  was  a 
memoiandnm  that  it  was  iisued  in  oonneotion  with  the  gnafuatee 
policy.  The  Society  transferred  its  life  business  to  the  Assurance 
Company,  who  accepted  the  said  life  policy. 

Held  that  the  Company  were  liable  under  the  guarantee  poli^. 

No  pritate  arrangement  betireen  agent  and  principal  as  to  the 
peculiar  form  of  a  receipt  in  writing  can  be  binding  on  a  person 
who  has  no  notice  of  such  arrangement,  nor  does  it  eonstitute  any 
part  of  the  extent  or  nature  of  the  authority  which  a  person  deal- 
ing with  the  agent  is  bound  to  know. 


V.  C.  W. 


HABnOlO  T.  WlOKRAX. 

Arbitration — Jurisdiction, 


By  an  order  of  the  Court  of  Exchequer,  all  matters  in  difference 
between  A.  k  B.,  who  had  each  brought  an  action  against  the 
other,  were  reforred  to  arbitration ;  the  award  to  be  deliyered  by 
a  eertain  day  to  the  parties  or  their  personal  representaUyea,  in 
case  either  of  them  should  die  before  award  made ;  the  arbitrator 
to  proceed  exports  if  either  of  the  parties  should  without  reason- 
able excuse  fidl  to  attend,  with  power  to  enlarge  the  time  for 
making  the  award.  Within  two  days  of  the  time  fixed  for  pro- 
ceeding with  tiie  reference.  A.,  one  of  the  parties,  died.  The  arbi« 
trator  refused  to  postpone  the  reference  until  the  presence  of  A.'s 
personal  representatiye  could  be  obtained,  snd  made  his  award 
ezparte. 

To  a  bill  by  A.'s  personal  representatiyes  to  set  aside  Uie  award 
and  all  proceedings  thereunder — 

Demurrer  allowed,  on  the  ground  that  the  matter  was  already 
before  a  court  of  Jurisdiction  competent  to  re-eonrider  the  matter 
and  correct  any  error,  the  UU  itself  alleging  that  an  appHoation  to 
set  aside  the  award  could  be  sustained  in  the  Court  Of  Clxohequer. 
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COMMON  LAW. 


aB. 


ScnLiMBXBon  v.  Lutbb. 


Nov,  9. 


Demurrer — EquitahU   replication — Contemporaneoui    ited^ — tanu 

parties — one  imtrumenL 

Dec1«rftUon  for  infriDgement  of  a  patent 

P^€a  that  the  administrator  of  the  patentee  granted  a  license  to 
use  the  patent  to  8.  &  A.  who  assigned  the  same  .to  the  defendant 

Beplioalton  on  eqniteble  grounds  that  the  deed  of  license  was 
•ontempornaeoiiswith  another  deed  made  between  the  administra- 
tor of  the  patentee  of  the  first  part»  the  plaintiff  and  others  of  the 
•eeoad  part,  and  8.  &  A.  of  the  third  part,  and  bj  the  latter  deed 
il  was  witnened  that  8.  ft  A.  should  not  mannfactare  or  sell 
machines  under  the  license  out  of  Great  Britoin  and  Ireland ;  and 
that  bj  another  deed  between  8.  &  A«  of  the  one  part  and  the 
defendant  of  the  other  part,  the  defendant  eoTenanted  that  he 
would  perform  all  the  coTcna^te  in  the  first  deed  contoined  to  be 
performed  on  the  part  of  8.  &.  A.  The  replication  then  alleged 
breeches  of  the  coTcnant  bj  the  defendant  in  making  and  selling 
machines  out  of  Great  Britoin  and  Ireland. 

Beplieation  held  bad  on  demurrer 


C.  P. 


Todd  y.  Puoht. 


C.  P.        Cahill  v.  Thb  L.  &  H.  W.  Railway  Co.    April,  26. 
Binlway  Company^Paeeengert  luggage>^Merehan^€. 

If  a  passenger  by  railway,  without  any  other  contract  with  the 
Company  than  that  arising  from  toking  a  ticket  to  traTcl  as  one  of 
their  passengers,  so  conducte  him  as  that  his  conduct  aaounto  to 
a  repesentotion  that  a  package  which  he  brings  with  him  to  be 
carried  as  part  of  his  personal  luggage  is  only  his  personal  luggage, 
whereas  the  package  contains  merchandise  only  (the  regulations 
requiring  merchandise  to  be  paid  for)  the  Company  are  not 
responsible  for  the  loss  of  such  package  and  ite  contonte.  It 
makes  no  difference  if  "  glass"  be  written  outetde  the  package. 

Per  £ablb,  C.  J. — ^That  where  a  Company  is  created  by  act  of 
parliament  with  liabilities  and  duties  cast  upon  it,  and  pnrileges 
and  righto  granted  to  the  persons  dealing  with  it  the  party  impos- 
ing duties  on  the  Company  must  he  token  to  know  the  proyisions 
of  the  stetute  although  it  be  a  priTate  act 


Not,  20. 


S€9€nionor,  action  agamit-^Dtminng  premieea,  knowing  them  to  be 

in  a  dangerous  condition. 
An  action  lies  against  a  rcTersioner  who  has  demised  his 
premises  with  the  chimneys  in  a  ruinous  condition,  and  in  danger 
of  falling,  they  being  known  to  be  so  by  him  at  the  time  of  the 
demise,  and  in  consequence  of  their  condition  fklling  during  the 
demise  and  injuring  the  building  of  another  person. 


C.  P. 


Smith  y.  Yistub  it  al. 


Nov.  24. 


BUI  of  Exekango-^AccepUmce, 

If  a  Ull  is  accepted  conditionally  on  a  bill  of  lading  being  given 
up,  and  the  bill  of  exchange  is  not  presented  for  payment,  and  the 
bill  of  lading  is  not  given  up  on  the  day  on  which  the  bill  of  ex- 
change iklls  due,  the  acceptor  is  not  released  from  his  liability. 


C.P. 

WlLSOK  Y.   IiAJlOASTBB  AKD  iToBKSHIBa  RAILWAY  CoXPAlhr. 

Carrieri'-^Ooods  not  deUvered  in  Omo-^Loee  of  ieaeon — Loee  of 

profits. 

The  defeadante  a  railway  company  deliTcred  doUi  entnisted  to 
them  for  conTeyanoe  to  the  plaintiff,  the  consignee,  so  long  after 
the  time  when  it  was  due  that  the  exchangeable  Talue  was  materi- 
ally diminished — the  judge  told  the  jury  to  consider  what  the 
plaiatiff  had  suffered  by  <*  the  loss  of  the  season."— the  jury  gave 
a  Yerdict  for  the  plaintiff  with  £60  damages. 

HeU  that  the  jury  wera  right  in  glring  substantial  damages  for 
tfa«  loss  in  exchangeable  yalue,  but  that  as  from  the  words  of  the 
judge  '*  loss  of  the  season"  and  the  cireumstonoes  of  the  case  there 
was  ground  for  supposing  that  the  jury  might  have  included  in  the 
amount  awarded  a  sum  for  the  loss  of  profita,  contrary  to  the  rule 
laid  down  in  JffadUg  y.  BaxendaU,  9  Ex.  841 ;  there  must  be  a  new 
trial  unless  the  plainUff  consented  to  the  damages  being  reduced. 


C.  P. 

Tbb  Midland  Railway  Co.  Appbllabts,  y.  Ptb  Rbspondbbts. 

jRnns  eovort^Ordir  o/protceiion — Bight  to  wo-^Betro^ctivitg. 

A  married  women  deserted  by  her  husband  entered  a  plaint  in 
the  County  Court— afterwards  and  before  the  hearing  she  obtained 
an  order  of  protection. 

Held,  that  the  order  has  not  such  a  refro-aeUYe  effect  as  to 
entitle  her  to  a  right  to  sue  In  such  plaint,  which  right  she  had  not 
at  the  time  of  the  entfy  of  the  plaint  by  reason  of  her  ooYcrture. 


Dubbbll  y.  Eyabs. 


AprU^ZO, 

Statute  of  /rauda — SaU  of  goods — Bought  and  told  Notee  made  ou^ 

by  factor  of  idler. 

The  factor  of  a  hop  merchant  negotiated  with  the  defendant  for 
tbe  sale  to  him  of  a  quantity  of  hops,  the  defendant  agreed 
Yerbally  to  purchase  a  eertoin  quantity  at  an  agreed  price,  and 
the  factor  made  out  a  noA  of  the  transaction  at  the  time  In  the 
form  of  bought  aod  sold  notes,  altering  the  date  frdtai  the  day  of 
the  transaction  to  the  dsy  following  at  the  request  of  the  defendant. 

In  an  action  for  not  reeelviBg  the  hops — Held^  that  there  was  no 
memorandum  of  the  contract  rigned  by  or  on  behalf  of  the  defen- 
dant to  satisfy  the  statute  of  fkfauds. 


B.  C.  Thb  Eastbbn  Coubtibs  Railway  Co.,  Rbspobdbbts  y. 

Woodabd,  Appbllamt. 

BaUwag  paeeenger — Solder  of  annual  ticket  Uable  to  penalty  for  not 
producing  hie  ticket  token  regutred^-Bg-lawe — Begulatione — l^cial 

control — Cumulation  Bemedg. 

A  By-law  of  the  E.  C.  R.  Co.  prorides  that  each  passeuger  not 
producing  or  deliTcring  up  his  ticket  when  required  shall  be  sub- 
ject to  a  penalty.  The  appellant  whilst  traTclling  on  the  line,  was 
required  by  a  collector,  who  knew  that  the  appellant  was  the 
holder  of  an  annual  ticket,  to  produce  his  ticket  He  refused, 
and,  upon  an  information  framed  upon  the  by-law  was  conrioted 
for  refVising.  Upon  a  case  stated  by  the  justices  it  appeared  that 
it  was  printed  upon  the  ticket  itself,  that  it  was  to  be  exhibited 
when  required,  and  that  the  holder  was  subjected  to  the  regula- 
tions in  regard  to  passengers.  The  appellant  also  when  he  iowL  the 
ticket  agreed  in  writing  to  abide  by  the  by-laws  of  the  Company, 
and  to  produce  the  ticket  when  required,  or,  in  default  thereof  to 
pay  the  ordinary  fare. 

Meldf  that  the  couTiction  was  right ;  that  the  appellant  was  a 
passenger  subject  to  the  by-laws ;  tiiat  the  by-laws  were  regula- 
tions within  the  meaning  of  the  terms  upon  the  ticket ;  and  that 
as  the  appellant  had  absolutely  refused  to  produce  his  ticket,  and 
had  not  paid  the  ordinary  fare  the  penalty  under  the  by-law  could 
be  enforced  notwithstandlDg  that  by  his  special  agreement  he  had 
agreed  to  produce  the  ticket  or,  in  default,  to  pay  the  ordinary 
fare. 

REVIEWS. 

Tub  Law  Magazinb  and  Law  Reyibw  for  Febraary,  1862, 
Londoo :  Butterworths,  7  Fleet  Street 

We  welcome  this  number  of  a  Yalued  legal  qaarteriy.  The 
oontenta  are  as  usual  both  able  and  interestine.  The  j/iret  is 
a  biographical  sketeh  of  Sir  John  Patterson,  for  manY  years 
an  ornament  to  the  English  Bench.  The  sketch,  which  is 
written  in  an  easy  style,  is  full  of  interest  Lawyers  are 
delighted  to  read  of  the  habits,  Yioissitudes  and  soceessea  of 
those  who  bare  attained  emidence  in  the  profession.  Sir 
John  Patterson  was  bom  on  llth  Febraary,  1790,  and  died 
on  28th  June,  1861.  lie  was  first  appointed  to  a  sent  on  the 
Bench  on  12th  November,  1830.  On  19th  January,  1852.  Iih 
resigned  that  appointment    Frcui  thai  time  (ill  the  <Iav  «if 
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bis  death  be  was  a  member  of  tbe  PriTj  Council.  Tbe  leeofNl 
is  a  paper  on  iDternational  general  avwage,  the  object  of 
vhiob  is  to  shew  the  iojorioos  results  to  commerce  fh)m  the 
want  ^  some  laterDatioiial  system  of  general  arerage,  and 
at  tbe  tame  tisse  to  point  o«|t  the  best  means  of  aooom- 
plishing  that  ol^t.  The  writer  displays  mnoh  learning 
IS  tbe  tieatment  of  his  saliject.  The  ihid,  headed  Ancient 
Irish  CoDTeyaBetng,  is  the  sabstaooe  of  a  paper  read  by  Mr. 
J.  Haband  Smith,  M. A.,  at  the  meeting  of  the  National  Asso- 
eiatioB  for  the  proiMottoB  of  Social  Science  held  at  Dablio  in 
Angost  last  The  writ^  starts  with  the  pfoposilion  that  a 
system  of  joriepradeBoe  of  a  comprehoosiTe  nature  existed  in 
tiraland  long  anterior  to  the  arrital  of  tho  Anglo-Norman  in- 
yaders  in  toe  twelfth  century.  The  remainder  of  his  paper 
is  deroted  to  the  proof  of  that  proposition.  The  fbvHh  is 
a  short  and  curious  paper  on  the  rights,  disabilities  and 
usages  of  tbe  Ancient  English  Peasantry.  The  Jiflh  is  a 
paper  on  the  disbarment  of  Edwin  James  by  tbe  Benchers  of 
the  Inner  Temple,  and  is  evidently  written  with  the  know- 
ledge if  not  under  the  instraotioas  of  the  Benohars.  It  gives 
toUkB public  the  facts  which  rendered  necessatjr  that  pro- 
ceeding, and  these  facts  appear  to  be  an  ample  justifioauon 
for  what  was  done  by  the  Benchers.  The  Mixih  is  a  review  of 
the  eiphth  edition  of  Sagdan  on  Powers,  jost  issued  from  the 
pen  oiLord  Sib  LeonanM.  The  Mv$9Uk  is  an  investigation  of 
the  several  vexed  qaeetiona  whieh  were  raised  oat  of  the 
affair  of  the  Trent  The  dgklh  is  a  short  paper  on  the  prac- 
tice of  tbe  Divorce  Court,  in  which  the  writer  dwells  cnieflv 
on  the  fact  that  the  wife  whose  husband  commits  adultery  (b 
without  redress,  idthough  the  most  complete  redress  is  af- 
folded  to  the  husband  whose  wilb  is  niuaithfol  to  marriage 
vows.  The  ninth  is  a  paper  on  the  I>lsnnion  of  tha  United 
States  and  the  right  of  Seeession.  The  conclusion  at  which 
the  author  airives  is  that  "  there  is  much  to  bf  svd  on  both 
sides.'' 


Thi  EnnrBiTxaH  ibr  January,  18G2— New  York:  Leeaard, 
Scott  ft  Co.,  ^so  received. 

OontenU :  1.  Life  and  Writings  of  William  Paterson ;  8. 
Seweil's  Ordeal  of  Free  Labour;  3.  Max  Muller  on  tbe 
Scieoca  ef  Iiangaage;  4.  Felix  Mendelssohn's  Letters;  6. 
Wrecks,  Life  Boats  and  Light  Houses ;  7.  Barton's  City  of 
the  Saints ;  8.  May's  ConstafeutioBal  lUstonr  of  England  i  9. 
Tha  Lady  of  Qamya ;  10.  9«UiieraBl9  iu»d  l^eutrtlSf 


Thx  WxsTV IK8TXR  for  January,  1M2— NewTork:  Leonard, 
Scott  &  Cq.»  also  received. 

Contents:  L  Iaw  in  and  for  India;  2*  The  Dramatic 
Pbetiy  of  Oahiensehlitm ;  3.  Tbe  BeUgtOH«  Heresies  of  the 
Working  Classes ;  A.  Income  Tax  Reform ;  5.  Admiral  Sir 
Charlee  Napier ;  0.  On  Translating;  Homer ;  7.  Popular  fida- 
cation  in  Russia ;  8.  The  American  Belligerents ;  9.  Tha 
late  Prinee  C&onsort 


■*i» 


BLACXwoon  for  February,  18d2— Now  Tork :  Leonard,  Scott 
k  Co.,  is  also  received. 

1.  Caxtonians,  a  series  of  Essays  on  Life,  Literature  and 
ManAers,  These  essays  promise  to  be  well  worth  reading. 
They  are  by  the  author  of^  '*  The  Caxton  Family."  Tbe  first 
essay  is  *'  On  the  increased  attention  to  outward  nature  in 
the  decline  of  life."  2.  The  conclusion  of  Wassdl,  a  Cbrist- 
naa  atory ;  3.  Physicians  and  Quaoks ;  4.  Conclusion  of  Gap- 
tain  Cttttterback's  Champagne ;  6.  Chronicles  of  Carlingford ; 
0,  Tbe  Origin  of  Language— a  Song ;  7.  The  Defence  of  Ca- 
nada— a  long  and,  at  the  present  time,  deeply  interesting 
paper.  The  writer  thinks  that  a  war  between  England  and 
tbe  United  States,  since  tbe  affair  of  the  Trent,  is  only  de- 
ferred, and  that  if  not  imminent,  is  pretty  sure  to  come  sooner 
or  later.    In  ordert  therefore,  that  Great  Britain  may  be  pre- 


pared for  the  contingency  he  throws  out  a  number  of  su»gea- 
tions  for  the  Defence  of  Canada.  Tbe  writer  is  evidenUy  a 
military  man  of  experience,  and  his  suggestions  well  worthy 
of  consideraUoB. 


The  Eclictic  MAOAznni  for  March,  1891^-New  Tork:  W. 

H.  Bidwell,  is  received* 

It  opens  with  a  portrait  of  the  King  of  Prussia.  In  tha 
next  we  are  peonised  a  portrait  of  Her  M^eaty  tha  Qsaan. 
The  contents  of  the  Letter  Press  are  as  osoal  oopiooa  and 
well  seleatad.  I.  The  Italian  Clergy  and  the  Pbpa  t  S.  Eliaa* 
both  BarreU  Browning ;  8.  The  Poetryof  Age ;  4.  GbneeffB- 
ing  the  World's  Opinion;  6.  Are  the  Planets  Inhabited  T  6. 
Comets  and  their  Phenomena ;  7.  The  Constable  of  tha  TW- 
er ;  8.  Life  and  Times  of  Edmund  Burke  ;  9.  Ancient  Toreata 
and  Modem  Fuel ;  10.  Story  of  the  Winter  Light ;  li.  Dia- 
ooveries,  New  and  Old ;  12.  The  Struggle  In  America ;  13. 
The  Coronation  at  Keningsberg ;  13.  Martyrs  to  Adventure ; 
15.  Possible  Future  of  Russia  and  Poland ;  16.  King  Freda- 
rick  William  Louis ;  17.  Passages  in  tbe  Last  War ;  IS.  The 
Abbot  Female  Collegiate  Institute ;  19.  The  Last  of  the 
Condes. 


Lady's  Bom:  for  March— Philadelphia:   Louis  A.  Qodajv 

also  received. 

This  number  contains  no  less  than  sixty-eight  engravinin, 
and  nearlyall  of  them  illustrative  of  the  proper  oostume  tor 
Spring.  The  letter  press  is  entertiuaing  and  instroctiva. 
Tbe  Magazine  is  now  so  well  known  to  that  class  of  readers 
for  whom  it  is  designed  that  nothing  we  can  aay  will  enhaaoa 
its  value.  We  wish  the  macasine  tbe  continued  snooess  which 
the  enterprise  of  its  publisher  so  richly  deeerves. 

Lloyd's  Militaxt  Ma?  and  Qjuurnxx  ov  rax  Southseit 

Statxs. 

This  at  the  present  time  will  be  fbnnd  a  most  useful  com- 
pilation. The  Map,  unlike  maoy  others  that  are  palmed  off 
on  the  publio,  is  drawn  from  actu^  sorvevs  made  by  SouUi- 
em  surveyors.  We  believe  it  to  be  not  only  the  most  reltabla 
but  by  far  the  most  complete  Aiap  of  the  Southern  Stateanow 
ofiered  for  sale.  The  statistical  information  inmishad  on  tha 
back  of  the  Map  is  of  great  importance.  It  appears  to  have 
been  compiled  with  great  care  and  to  be  very  complete  and 
well  condensed.  The  whole  andartaking  Is  entitled  to  a  liba- 
ml  sapport  from  those  interested  in  the  struggle  that  wihap- 
pily  la  still  pending  in  tha  Seutfaam  States. 

APPOINTMENTS   TO    OFFICEi   Ao. 

Mor^iosa  WBUA 

iAMMB  HVOMBBaON,  oTIIisCI^  orTomrtiW  Uvtkt^  iuMnraw«t-lMV  tA  b» 
A  JKMiuy  Pni^  la  V  Wtf  CuMiU^OaMtM  V«braai3r  $,  IS^) 

CCMUUUBIKS* 

UENJAVIN  nXATON  LSMON,  tiqultiL  MJ>i  AnoeUtt  OoraiMr,  Oooatir  oT 
IiDeoln.-^Oai«tt«lF«l>ra«rj8,lM20  ^ 

BKNJAHIN  HIATON  LXMON,  tav^  VJ).,  AModtte  ObroMr,  Ooimtjr  or 
Wttll«Bd.--<6aMit6d  nhnMTf  B,  imj 

JOHN  GIL0HRI8T,  Bi^iitaWk  Awodits  OoraMr,  UnMed  OimiitlM  HttvM  mad, 
BniMMOnttttod  IMrwiy  8,  ISSS.) 

PITBR  a  DAVIS,  BMialM,  AmmIM*  Oonbv,  United  OoontlM  of  ■ — *nnt. 
hbnatox  and  Addtngton^Qwtted  febni^iy  22, 1882.) 

BBVBNra  INSPKOrORS. 

THOMAS  WHITB,  oTFttCerbonniffh,  Bpqutr*,  BaveniM  Tnspeetar,  United  Omuk- 
tiw  of  P«Aer1mo^  i#d  Vletoiti^HQMetted  r«te«$nr  8, 18(0.) 

HBVRT  OOOSOM,  of  UwCUj  oiTwfoto^lSanitm,  Kn^m  InqMctor,  E 
Ustrict  Mo  3»  OoontlM  of  Tork  and  Ontario.— C<$ttiitu»d  rebnwy  %  l^^) 


3Z^— SSCSSSa^C 


333*SC^SS^SSC 
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TO    OORREftPON OENT9. 


«  GuiK  Snn.  a  Oo.***^  &  B.K.*^->'  SoMnmni.'^-^ndar  •IMfWon  Goarta.' 

•WiLUUi  W-anrn."— "K.  a  I.."— ('A.'*— Uad0r»Q«n«alOomf|mdaaoa.'> 

«  Z.  T.  Z."    Yoar  letter  aecidentaliy  omitted.    In  aaavwr,  m  think  bolk  Srat 
aad  lait  days  mnat  ba  excluded. 


18g2.] LAW 

DIARY  FOR  APRIL. 

1.  Tvawlay  ..m...^  Chim.  Bzamlnation  Tbthi  Burleaod  Ottawa  oommeDeM. 

f  St'S!!^  * — *-  ^^^  '^  *^  ^'^^^  ^  ^*^  *»  York  UKl  Pod. 
«.  SUNDAY..^...  Uk  amdaif  if^Lmt, 

V  }f*^^  ....^.«  ODimtj  Ocmrt  and  Sorr.  Ot  Tems btg.    Baeordtr*!  Ot  ilti. 

,!■  I^T^ ••-  i.*""""^  Kxamtoatlon  Twm,  Godorich  aad  Oorawall,  eom. 

U.  flaturdaT  •^•^—  Otwotr  Obarl  and  Bi**"***^  riM*.*  •«.»»•  ..^ 
IS.  SUNDAY..^...  AlM&mday. 

14.  MoodajT ..........  York  and  P«al  B|irlii( 

17.  ThttrMaj  .......  Lut  daj  fcr  anU.  dO' «  ^ ,. 

15.  Vildar  •'"- — .  Good  FHdoM, 
9QL  SOttDAY AuUr  AuSa^, 

H*  ^HS^^ .~.......  lArt  daj  Ibr  iiotl«e  of  Haartoff  OhaaoMrr. 

S7.  SUNDAY XMaaifte.  ^ 

JB.  MoBd«7 GhaiMMy  OMrtos  ftrm  oommanoea. 

ao.  Wadacadaj.....  Urt  div  for  eoasplat  AMManant  BoUa.   Lart  daj  for  Nob- 

Baaidanti  to  fiva  llHa  of  thair  landa. 
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IMPORTANT    BUSINESS    NOTICE. 

f^rttntindtbUdioike  Pinprittonqf  tkUJntn^ua  art  requuUd  to  remember  tha 
mil  omr  pun  dmeaeeoumU  have  kempiocoi  inthohuidso/Matre.  BMm  liArdagk] 
Mtomejfe,  Barrie,  for  eoOeeibm:  and  thaionfyapnm^rtatOUMeo  iotkem  irO 


niowahffreairdmianeethattkoPrepridorehavemdopUdtMteoyru:  btUlh^ 
^nebetneompeUodtodoooinonUr  toenabU  them  tomtetiMremrreHtamnou 
fakieh  are  verp  heoty, 

N<m  tktU  the  moffolmu  qftkeJoi»rmaH»ooaeneraUpadmUtod,UwoaUnot  beum- 
rea$omabUloexpetithattk€Pmfe$ti(ma$tdQlflaerio/theG^^ 
ia«r8l«M|gMft»  «M<«Mi  ^alltNoAv  Maaueiaef  to  Ai  Miadybr  Me^ 


^t  ippn?  (B^auaba  Safa  IflumaL 


APRII^  1863. 


THE  NEW  CHANCELLOR. 


On  18tb  March  iMt  an  extra  iaraed  from  the  offioe  of  the 
Cknada  GazeUey  annoanoing  that  the  GoYemor  Oeneral 
had  been  pleaaed  to  appoint  the  Honorable  Philip  Michael 
Matthew  Scott  yaola>aghnet  to  be  Chancellor  of  Upper 
Canada. 

Mr.  Yankoughnet  is  a  very  young  man  to  have  attained 
a  position  so  high  and  important.  He  is  not  jet  forty 
yean  old.  His  great  talents  have  given  him  the  start  of 
many  of  his  seniors.  He  is  the  descendant  of  a  United 
Empire  Loyalist  His  grandfather  was  a  loyalist,  and  his 
fiitheri  Philip  Yankoughnet,  who  is  still  living,  was  for 
many  years  a  member  of  the  Legislature  of  Upper  Canada 
before  the  union  of  Upper  and  Lower  Canada. 

The  present  Chancellor  is  a  Canadian  by  birth,  having 
been  bom  at  Cornwall  on  the  26th  January,  182S.  Dr. 
Urquhart  of  that  town  was  his  instructor.  He  early  gave 
promise  of  the  talents  which  have  since  made  him  so  dis- 
tittgoished.  His  parents  had  intended  him  to  embrace  the 
ebrioal  pcofossbn ;  this  was  their  design,  and  so  continued 
finr  several  years.  He  is  said  at  one  lime  not  to  have  been 
avem  to  it;  but  owing  to  some  circumstance  or  other 
suddenly  changed  his  intentions.  Some  say  that  it  was 
his  admiration  of  a  speech  delivered  in  hb  hearing  by  the 
late  Mr.  Justice  Hagerman  that  caused  the  change. 

He  first  became  a  8tudeni«t-iaw  in  the  office  of  G^rge 
Jarfisy  of  ComwalL    He  next  entered  the  office  of  Messrs. 


Smith  ft  Crooks,  in  Toronto%  He  displayed  great  aptitude 
for  the  profession  and  diligence  in  the  pursuit  of  it.  He 
was  known  among  the  students  of  his  day  as  '^  a  hard 
working,  clever  kind  of  fellow.''  His  principals  trusted 
much  to  his  judgment,  and  his  subsequent  career  has 
proved  the  correctness  of  their  discernment- 

He  was  called  to  the  bar  in  February,  1844,  when  otaiy 
twenty-one  years  of  age.  He  wisely  decided  to  practise 
in  the  City  of  Toronto,  the  seat  of  law»  His  fitst  palrb- 
nership  was  with  the  present  Mr.  Justice  Bums.  Hb 
next  was  with  Mr.  Oliver  Mowat,  who  at  one  time  was 
considered  hb  rival  for  the  Chancellorship,  in  the  event  of 
a  lucky  throw  in  the  political  dioe.  Hb  diligence  after 
hb  call  to  the  bar  was  not  so  great  as  when  a  student 
He  trusted  more  to  hb  talents  than  to  hb  industiy.  He 
was  successful  at  j^^si  Prius  as  an  advocate.  Hb  disphy 
of  industry  <<  during  term  "  was  not  equal  to  that  of  many 
of  hb  compeers.  He  during  the  later  years  of  hb  practice 
made  Equity  hb  study,  and  held  many  equity  brieft.  He 
was  the  Trinity  College  lecturer  on  '^Equity  Jurispru- 
dence,'' at  the  same  time  that  the  present  Mr.  Justice 
Hagarty  lectured  on  the  <^Law  of  Contracts,"  and  Mr.  J. 
Hillyard  Cameron  on  the  "  Law  of  Beal  Property."  Hb 
lectures  were  oral,  and  not  remarkable  as  the  fruits  of  in- 
dustry ;  but  were  at  all  times  interesting  and  instructive. 

He  was  only  twelve  years  at  the  bar  when,  in  1866,  he 
accepted  the  offioe  of  President  of  the  Executive  Council| 
at  the  solicitation  of  the  present  Attorney  General  for 
Upper  Canada.  Since  then  he  has  not  been  in  the  active 
practice  of  his  profession ;  hb  duties  as  a  minister  of  the 
crown  engrossed  hb  attention.  He  was  shortly  after 
hb  acceptance  of  office  elected  a  member  for  the  Legbla- 
tlvc  Council  division  of  Bideau,  and  lirom  that  time  tSl 
hb  acceptance  of  the  office  of  Chancellor  was  the  leader 
of  the  Qoverament  in  the  Legislative  CounciL  At  fiM 
he  was  said  as  a  public  man  to  be  a  fidlure.  Thb  was  a 
hasty  conclusion.  No  doubt,  considering  hb  youth  and 
inexperience  in  politics,  he  did  not  for  a  little  time  take  a 
decided  and  prominent  position  in  debates.  JBEe  was,  how- 
ever, not  long  in  doing  so,  and  when  he  did  so  it  was  with 
marked  effect.  Hb  good  humor  and  acknowledged  abilities 
soon  made  him  fuHy  equal  to  hb  conspicuous  and  important 
position.  During  the  Macdonald-Caitier  Administration 
he  was  head  of  the  Bureau  of  Agriculture^  and  upon  the 
formation  of  the  Oartier-Macdonald  Administratioa  he  be- 
came Commisnouvr  «f  OMwn  Laudai  and  in  the  latter 
office,  to  the  surprise  of  eveiybody,  accomplished  wonders 
in  cleaning  that  Augean  Stable.  Hb  leady  talents,'  edm- 
bined  with  hb  knowledge  of  both  law  and  equity,  enabled 
him  to  dbpose  of  hundreds  of ''  land  oases"  whidi  for  yeirs 
had  lain  dormant  on  the  shelvea  of  the  d^artment 
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[AMtL, 


it  18  to  be  hspciillial  tfie  iadaafeiy  of  kk  bc^hbod  viR 
«himo*8iiM  the  disehMge  «f  ibt  dnkies  eppertoiMlig  tb 
ibs  ba^  efioe  #faiA  I10  now  Wa.  Noted  li  tbe  Oreva 
Lttadi  BiiiBitBieDt  iNis  fbr  Miei>en  of  nndetenbined  beeesi 
he  wiU  llDd  iliU  flnre  ii  tKo  Gonrft  of  Chattberf.  The 
iUoess  of  the  kte  OhewMkir  long  beiN»  hie  radigbetimi^ 
•M  the  fmoiiiejr  in  ibe  offioe  mce  hie  rbrigiiettoD,  have 
sdded  milch  id  the  iroHc  of  the  Goilii..  The  two  Vioe- 
CfaeneeUon  have  beett  tu  from  idle^  but  the  work  to  be 
d6he  wn  ieoee  thaa  e*6ngh  for  any  t#b  mett^  ho#efer 
ladaetneiiB  or  howeier  eUe. 


AUBITA  QtJESELA. 


The  ilidttlgettob  Hhowti  by  the  Oourts  in  nddem  HmoA^ 
ty  wkf  of  motUni)  ha  ia  a  great  iieisure  kvperaeded  the 
Tevedy  by  AodUfea  Qneiohi.  Still  ^re  eve  oaaee  in  whi6h 
«  ilMrl  to  that  pioeeeditag  1b  wMetoaxy.  The  prooeedieg 
k  neither  dbeebto  nor  diffienb.  Owing  to  the  UnI  Itet  it 
m  iUdm  uflod  there  ie  not  itoneh  to  be  foohd  in  the  beeke 
abeni  it. 

We  theveibfo  yeOpoee  io  devote  eome  of  onr  epaoe  to  the 
witeidenilioQ  of  the  IbDewhig :— The  aatwe  of  the  writ-^ 
Fi^ieooe  oiitttM  to  itwH«w  obteiied—VKeni  what  Cent 
iwaedi  ilbwnof  wift^^^Pioomtheteon  and  etfeetlbeieoi*- 
8libi«|aeot  piootodiag»--4>eiae8ie  end  eoetft 

1^  JVb«Mi^  V  A*  «HIL  Th^  fKMSeedietB  <^  ^onito  of 
f^t#e  eve  net  to  hi  perveeM  to  tmifetoe  of  iojtietioe. 
Aftd»to  <^Teia  fe  a  |mfoe<fdiag  inveiff^d  to  prevent  tin 
]tfo<»d9f«  of  ooaHe  of  j«0ti^  working  i^lnetiee.  It  ia  is 
^l^ieniil  etttwed  whdi^  a  patty  bavins  ^  9^  defeaee  at 
k^  hm  m  ^niiortnailf  of  eetilog  it  up  by  the  ordininy 
ftinae  of  piooeediag  in  oowto  ef  law^  Thus  it  liee  for  a 
ftoiOii  who  jaeitiito  in«ieiMtion  or  in  danger  of  being  eo 
npOtt  1^  jndgnettl  or  leeejpiiVftade,  when  he  hee  matter  to 
ehow  tbntthe  oMMHion  if  leaned  o4ght  net  to  have  awoed, 
or  if  not  iafUM  ekonia  not  iitfae  (2  Wma.  fiaimd.  147, 1,) 
It  ta  a  Bbde  of  obMintog  tdief  ftom  a  jadgmeiit  at  hw 
jnetiAeeirt  &oiM  ift  the  mtdeof  enfoioing  tneh  a  j^dg. 
Meni  B  je  te  thft  netaito  of  a  bUl  in  ^oitTr  mi  yet 
«AliliM  k  M^  «lhta^  by  Ao  Mbtone*  of  th«  eetoedy  Of 
hf  havibg  nnenoeitofuHy  ^toorfced  to  )l»  priddhided  tmm 
hlfaf^  hk  xmglaat  Mil » fH|«^  ftir  teief  (  TIW^ 
JUmm,  8  Ham*  SU)* 

8.  ANone  eiftMM  to  «i  The  wfctt  i»  eidy  gianttod  npita 
tim  hpfitoafioto  of  a  pei^  to  tWiii46amn4,  te  a  ^eieen  in 
Tii«lf1rithitfee^to.the  jndgmtoit.  It  wiU  bo  nefiHed 
whenlkenpplfaaatai  iaetitistltotheJQilgment.  Thnt, 
idiem  a{|ilieeBft  had  iMteekaled  iMii  fiA>nl  a  Jndfcmiikt 
Mitoe  aftaf  rtbeentiito  itolibd,  vnOflr  5  Ooow  IL  eap;  T, 
oontondtog  that  di  pbdhtiff  Waa  an  IfiM  the  OKtfemkin  wie 


improperly  ieened,  tfm  eonfi  refoeed  to  interfere,  leaving 
appKeaut  to  hie  action  of  e}eotment  agiinat  the  pnrehaeer 
at  sheriff's  sale  (Sempi  i  &idknm^  8  U.  0.  Q.  B«  62iS. 
See  abe  Bob.  Abr.  Andito  Qneifela.)  tk  is  not  a  remedy 
to  which  a  plaintiff  eaii  reaofi.  li  k  peeoliarly  Inteaded 
for  relief  of  a  defendant  from  the  (^pretsidh  or  ii^aatiee 
of  a  pktotiff  {Alctridff9  v.  BvSer,  2  tt.  &  W.  418,  per 
Parke,  B.) 

8.  Bow  obtained.  The  Bale  df  Coun,  Trhitty  Term, 
8  Jac.  I.  u  as  folloWti : — <*  Thtit  ho  writ  of  andim  querela 
for  any  canae  whatever  be  allowed,  nor  bail  therenpon  taken, 
unless  here  in  public  and  open  eonrt  and  by  special  motion 
here  first  made  and  a  rule  thereupon  entwed."  Thia  has 
been  held  tb  mekn  that  the  Wilt  shtfl  bot  tenit  WiChblit  an 
order  made  in  open  court  (Beard  v.  £<lcAam,  8  U.  G.  Q.  B. 
588).  In  England  H  is  iioW  ph)tided  that  **  tid  Wirit  of 
ittditft  i^tMtela  shall  bb  etlowed  tttolMs  by  Itnte  df  Coikrt  or 
order  ef  a  Jndge'*  (Beg.  R.  7©,  H.  T.  1888).  TMa 
rate  1ft  iK»  tfdqiced  M  T]>pet  CShidi.  Thl»  anCfioHly  of  a 
tFndge  in  Chambeto  in  Uppeih  GanaA  ia  andor  Ihe  eireum- 
stances  very  doubtf\iI.  At  oiie  tihi6  it  ^as  thought  that 
the  writ  being  ex  debito  justitim  might  be  issued  without 
any  application  to  court  br  Judj^.  There  was,  however, 
no  decision  to  that  effeety  and  it  haa  atnee  been  said  that 
the  Rule  of  9  Jac.  I.  above  mentioned  is  only  declaratoiy 
of  1^  oommon  kw  (^Dearie  ▼.  K^  7.  D.  k  JL  881). 

4.  fVoat  wkaA  Oteit  Utmsd.  An  audito  ^ikerria  toty 
he  hfirtighl  ia  the  aamb  eohrt  m  whudi  the  >ieeoid  dpob 
which  it  ia  ittnnded  reuaina,  or  be  nkadb  retttroaUe  In  fte 
same  court.  Therefore  in  England  it  has  been  held  that 
if  a  man  ikiuo'Tvtg  jndgment  in  the  Obamon  Pleit  or 
Qnoea'a  Bendi,  ahd  afterwarda  by  deed  releana  It  %wd 
than  waaA  out  ezeentbn^  the  delbndaiit  may  have  an  andita 
qaereb  out  of  the  Oonkmen  Pieaa  br  Qnaira'a  Bench  whwe 
the  reeoid  ia.;  and  -fet  he  may  have  an  audita  ^aenia  out 
of  Ohanoerjr  tetcimahle  in  the  Cbmmtm  Fleet  or  Qneeii'n 
Bench,  ^<  aOd  «o  it  ie  tom^timet  jndieiel  and  eometinMs 
original "  (2  WmH.  aannd  148  £>  Bitt  it  etomet  be  islned 
est  df  ^y  toan  Titamable  ih  tKeaaa*  oonrt  whene  the 
record  ii|k>n  whiek  it  It  fitnnded  ia  mA  in  «noh  oanH 
(F.  N.  B.  105  k> 

&  Ibilmi^imiL  The  writ,  alter  etoting  thM  tka 
lOuBt  of  the  dafitodadt  havi^  been  heard  {auOHa 
d^fandmM^  and  aMr  «t6ng  out  the  mi^le^  of  Ifce 
pfadnt^  efa jmaa  the  Oonrt  to  chll  the  piHiee  hofbib  thea^  aUd 
htting  hnaid  the  rikgationa  and  pveofatd  caaso  juatnato 
be  cbna  between  thota  (Saatonm  in  B  W«Mk  Bannd.  148  a. 
Arvfkeilsr  v.  Hdrm,  8  Deng.  ML) 

6.  iVeetoa lltotebn ami ^^llihsre^  Anandito^fneiela 
ia  mot  aenpetoeddbaaT  efltoentien  <8  WmK  SadndL  14B  f.). 
U  tkd  Ink  la  fiitmded  On  a  laeori^  or  <iha  pailir  be  in  efila- 
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toiljr,  the  prooess  upon  it  wlien  aUowed  is  a  scire  fkcns. 
Bat  if  grounded  on  a  matter  of  fact,  or  the  party  be  oot 
in  custody,  the  process  appears  to  be  a  venire  facias  and 
^  de&olt  a  dtatriiiges  ad  in^iOtimi  (^iff^nff^ttpik  y,  Qrantj 
lSUk*92;  £^fa7ibT.JrMM^Ib.lBl3>AnQ^)Nnaoi92 
moos  93).  Where  execution  is  actually  ismui  iAum  must  be 
a  writ  of  supersedeas  {Giles  ▼.  Ruti,  1  £z.  59).  In  the  case 
last  mentioned^  a  writ  of  audita  querela  haying  issued,  a 
motion  was  made  for  a  writ  of  supersedefis  to  the  sheriff 
to  stay  execution,  and  also  for  a'  if rit  pf  y^pire  faQiaf  and 
t)m.  C^urt  ivade  th^  faUowi9g  ml^ ;  '<  npoA  ft^9  motion  of 
tjm  ^wwl  fwt  QoQiga  jG41es^  ti^  pUvtiff  aboW  imniid, 
and  wpm  readtag  ^  writ  of  aud^  queielit  issued  bereiBy 
with  tke  aflo^pnnee  theveof  endoned  thereoo,  aid  liie  rule 
made  in  the  case  of  ffuti  and  another  y.  Giles,  whereby 
execution  was  stayed  for  a  month  on  the  terms  of  tl\e  de- 
Ibnduit  xuidertiking  ^Uhio  that  Hm^  t9  m^^  »  wijt  pf 
4u4i|^  qjoanla,  it  is  o^detre4  tbiy(  4#  AWl  fimv^  QHm 
the  plaintiff  above  9amad,  llf»  al  liharty  to  iaaa  f  jn|Mr- 
aadeaa  to  the  sheriff  t»  stay  txeoution,  togethev  with  a  writ 
of  venire  facias  thereon  (1  Ex.  59,  note). 

» 

7.  Syh^quenX  jprofieedinff^,  Jf  tjh^  dipfiE^nd^Pfb  ^VffB^Sf^ 
upon  the  scire  &cias,  y^ipre.  fimfk  ^  ^t^fif^,  tjh# 
ylni^ftiff  dMlare%  m  upbuih  daelamtaan  Ae  vhaia  wit  of 
audita  qnevala  is  tecited  in  IIm  jnmie  manaev  as  iB  a 
declaration  in  scire  facias.  The  declaration  ought  to 
comprehend  only  one  gravamen ;  or  at  least  if  it  mentions 
aeyend^  it  ought  to  rely  upon  one  only,  otherwise  it  will 
be  double.  The  pUinUff  should  show  himself  aggrieved. 
The  d$<^Jli9l9i^ian  fibouild  con/oludlQ  yfii^  Qffi  fj^j^  pf  ^reUef 
that  defendant  be  discharged,  &c.  If  the  defandai^  cpoi- 
ftasee  the  mailer  alleged  the  piaiiMiff  l^s  judgment  by 
^confession ;  but  if  the  defendant  denies  it  thia  pmrtiee  pro- 
ceed to  isane  in  Act  or  in  kw  as  the  case  may  be,  as  in 
Other  cases.  If  the  plainttJT  be  nonsuited,  though  he  may 
have  a  new  writ  of  pmiif^  V^fsnft^  b^  piM  bave  no  writ 
of  ftuj^ned^  tp  ftay  ^.:^ep!9)ti9^  C^^)^^'?  ^W-  ??7). 

«.  JOsMM^a  »nd  (i)9it^  .  it  has  bani  hdUl  that  a4 
sammsa  law  thera  eau  mMmp  be  daarngso  «or  eeete— no 
eealB  under  Statute  of  CHouoester^  because  no  damages— - 
in  fk  pxooeediiig  by  audita  querela  (2  Tidd's  ]^iuc  9T6, 
US9^  2  8elfen>  Prw.  266;  BnrtoA's  Ex-JPri^.  299; 
Gaecoine  v.  WludUy,  2  Dyer,  193  b.),  but  nodAr  «9im» 
recent  statutes  whereby  costs  are  recoverable,  indepen- 
dently of  the  Statute  of  Gloucester^  it  may  be  held  that 
eoets  are  veooverable  in  this  mode  oi  procee£ng.  It  may 
b^  mentioojdd  Aat  ip  ,a  recj^njk  <»s,e  whete  ji^tiS  ^iw 

withput  tj^iP  jjftris4wtW  9^  ^^  «9^rti  pw^^g?  F«»^. 

afiy^ jp «M9mty  fys  mm  W9»m^ (M^w»l^  fymkp^ 
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LAW  SOCIETY  OJf  UPPER  CAITABA. 

MICHAELMAS  TSBM,  IML 

FOB   OERTIFIOA^B^a  OF  FITJfSSS. 


i***p«** 


1.  State  the  statutory  alteration  f^  the  law  of  merger. 

2i  Atate  the  statatocy  alteesdoaeonoerBlag  ^juarfam  and  Ae 
class  of  cases  to  which  the  alteration  does  not  a^yw 

8.  State  Che  Varioas  modes  by  which  k  plafaH^  aM^  bsiflg  his 
caass  to  heanag. 

4.  State  the  clsasea  of  cases  in  which'  ia  is- proper  te>||ievate  a 
decree. 

6.  Draft  that  part  of  an  answer  settiag  up  the  plea  of  a  par- 
chase  for  Ta|i|aUa  oop^iie^^oa  ^^ep^  P^^i^^ 


1.  sta^  fefr  pw<Ht)ijiihg  iigyft  %  9omm»!^  m^mm' 

9.  sta^  the  cisassa  ef  p9ri99^»  »ot  r^9mtm  Mif  ffff#mj 

rights  of  alienation  of  real  estates. 

are  testnateijp 

6.  Define  an  eze<^njMM^  Wwnl^ 

^  State t^e  ««naaiM  hptm^i^  f^.w^M  9^ ^m^  9fi4  %  W^^pt 

personal  esUte  regsrding  them  as  dniQM^^f  of  ^tlfi* 


1.  Statathe  thcee  giteatrfa^aiaofiiilAsiUalls^'aadahMloritofiae 
each. 

2.  lata  fta  seasasidiiistoBS  of  f^bf  tfkjfKi  wummmbktean 
disoBssed  in  the  first  Tolamct  beglnaing  with  **  Accident." 

^  Deiaa  •'  ss^sarnetfae  ftpads^^'  an4  giya  sn  eiampis 
4.  What  sie  bills  quia  timet  ?  and  gifS  an  eianipiai 
fi.  Define  implitid,  as  coBtrapdiatlDf^Qiehed  front  ezpssss^ftmslB. 
e.  What  is  the  Tender's  lien  T    Stote  Iha  psshaWa  .oslgfaa  ftft 
present  eztsnt  ci-the  jlsslilns. 

ADM1B8I0K  FOR  ^Wr^^XJSJf. 


1. 

2. 


BLACKSTOBBfS  COHHBNTABneP— Vol.  I. 

off  the  tana  ^BaglBBdi 


^ 


aad  gita  briefly  the  diChseat  heads; 
8.  Mention  some  of  the  rights,  capacities  and  Iiisapasili«r5tf 


4.  What  are  some  of  the  duties  of  persens  hi  their  psivaiaf^. 

tiOBSl 

6.  What  are  artificial  persons  T  and  how  assy  Ihsy^jBiaHi  » 


and 


SMITH'S  MEBCANTIUB   LAW. 
1.  When  may  notice  of  dishonour  to'the  drawer  of  a  bill  be  dis- 
pensed  with  T 

jSOffice. 

8.  What  are  tiie  reqaislteacfs^iaaraaftswl 

4  lnwliae«MrtMetass«st-a 
and  Ui  what  is  It  presasMd  T 
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6.  How  far  is  a  pledge  bj  a  feetor  of  Ms  piinoipel's  goods 
TaUd. 
6.  When  is  the  inmtitw  of  goods  determined  T 


STATUTES,  PLEADING  AND  PRACTICB. 

1.  What  aie  the  proTisions  of  the  statntes  as  to  varehonse 
eeipts  T 

2.  What  statutory  provisions  exist  as  to  the  registration  of  dif- 
ferent instniments  t 

8.  When  iriU  npUom  lie  T 

4.  What  oircnmstanees  must  exist  to  permit  *'  a  defence  0n 
eqvitable  grounds"  to  an  aetion  at  law  T 
6.  How  is  an  aetion  of  ^eotment  reviTod  T 


JBXAMINATiON  FOB   CALL. 


WILLIAMS  ON  BEAL  PROPEBTT. 

1.  Of  what  estate  does  eeoheat  arise,  and  of  what  not  T 

2.  How  may  a  lease  for  a  term  of  years  be  made  valid  by 
estoppel  T 

8.  What  is  the  doctrine  of  t^-ftit  f  and  give  an  instanee. 

4.  In  what  respeets  do  powers  of  alienation  nnconneoted  with 
ownership,  differ  ttom  alienations  in  respect  of  ownership  T 

6.  Distingnish  between  a  license  and  a  grant 

6.  Is  a  pnrely  incorporal  here<fitament  the  subject  of  tenure  T 
and  give  reasons  for  your  answer. 


STOBrS  BQUITT  JUBI8PRUDBNGE. 

1.  Explain  the  maxim  **  JBfmta»  i^juUur  l^mt^"  and  state  what 
(if  any)  exceptions  exist  thereto. 

2.  In  what  eases  has  equi^Jurisdietton  exduriYe  of  the  cemmon 
law? 

8.  Will  a  «enrt  of  equity  relieve  against  acts  pevlbmcd  under 
mistaken  notions  ef  law  T 

4.  How  Air  is  the  maxim  **  Caviot  mpeoTf**  applicable  in  case 
of  specific  perfbrmance  T 

6.  Deecribe  tacking,  and  in  what  cases  may  it  arise  t 

6.  What  is  the  remedy  by  iqjuaetiont  and  when  is  a  receiver 
granted  as  ancillary  thereto  T 


4.  How  ihr  is  the  title  of  the  transferee  affected  by  his  negli- 
genoe  ? 

6.  As  to  what  parties  is  presentment  unnecessary  so  as  to 
charge  them  T 

6.  What  are  the  five  prindpal  rules  established  In  the  law  of 
England  with  respect  to  the  coafiict  of  laws,  which  arise  In  eaten 
of  bill  of  exchai^  t 

STATUTES  PLEADING  AND  PRACTICE. 

1.  When  may  a  defendant  obtain  relief  from  a  plaintiif  without 
filing  a  cross-bill  T 

2.  How  is  a  decree  in  equity  enforced  7 

8.  What  is  the  object  of  enrolling  a  decree,  and  how  is  It  done  T 
4.  May  a  defendant  in  equity  when  under  examinatlcn,  at  tha 
instance  of  the  opposite  party,  enter  into  any  facts  material  to  Ua 
own  delbnocy  or  to  what  extent  is  his  examination  on  his  own  be- 
half limited. 

6.  In  what  oases  wHl  equity  assume  Jurisdiction  without  requir- 
ing a  bill  to  be  filed. 

6.  In  what  eases  is  a  Judgment  creditor  who  obtains  Judgment 
subsequent  to  the  attachment  of  an  absconding  debtor's  goods  en- 
titled to  priority  over  the  attaching  creditor  7 

7.  What  Is  the  effect  of  suing  the  several  parties  to  a  bill  or 
note  in  separate  actions  T 

8.  What  is  the  effect  of  a  verdict  for  the  defendant  on  a  plea  of 
nan  etpii  in  replevin,  and  to  what  extent,  If  at  all,  are  the  sureties 
in  the  replerin  bond  liable  in  such  a  case  T 

9.  From  what  date  Is  a  recovery  In  4^ctmeat  evidence  of  the 
plaintiff's  title  in  a  subsequent  action  for  mesne  profits  T 


TATLOR  ON  EVIDENCE. 

1.  In  what  eases  may  entries  in  the  writing  of  a  deceased  p«r^ 
son  be  given  In  eridenee  to  prove  the  Ihets  sisted  in  them  ? 

2.  Distinguish  between  the  *<  admisribility  "  and  the  *«  credibi- 
lity "of  a  witnees. 

8.  How  laay  i^  disccvery  at  law  be  obtained  firom  the  oppeelte 
party? 

4.  When  may  parol  eridenee  be  gone  Into,  notwithstanding  a 
wrUtan  agreement  exists  T 

6.  Under  what  general  heads  is  the  law  of  eridenee  treated  of 
by  y^.  '^%j\ov, 

ft 

BTLES  ON  BILLS. 

1.  Osn  a  corporation  be  sued  In  assumpsit  on  a  promissoiy 
noteT 

2.  What  oonslderaticna  are  iUegal  ? 

8.  Gaa a  blU  ba  emknsad  aller  tha  death  oCa  pagrae!  find  if 
•0  by  when  ? 


STEPHENS  ON  PLEADING. 

1.  What  is  the  proper  form  of  traversing  a  deed  by  a  party,  or 
by  a  stranger  reepeotively,  and  upon  what  doctrine  doea  this  dis- 
tinction depend  ? 

2.  What  is  Judgment  of  respondeat  ouster,  and  to  what  class  of 
plea  doee  it  apply  T 

8.  What  is  a  departure,  and  what  Is  the  eartleet  stage  of  tha 
pleadings  in  which  it  can  occur  t 

4.  In  whst  cases  is  it  neceesary  to  allege  in  pleading  thataeon- 
veyance  was  in  writing  ? 

SMITH'S  MERCANTILE  LAW. 

1.  Is  there  any,  and  if  so  what  distinction  between  such  a  deli- 
veiy  as  would  support  an  action  for  goods  sold  and  delivered, 
where  there  was  a  binding  contraot»  and  such  a  oae  as  would  aa« 
tisty  the  Statute  of  Frauds  where  there  had  been  no  previous  oon-> 
tract  within  the  statute  T 

2.  How  does  the  right  to  stop  in  transitu  differ  from  a  lien  7 

8.  State  some  of  the  grounds  on  which  a  surety's  liability  win 
be  cUseharged. 

ADDITION  ON   CONTRACTS 

1.  Can  money  deporited  with  a  third  party  to  be  applied  to  aa 
illegal  purpose,  be  recovered  at  any,  and  if  so  what  time  7 

2.  State  the  rule  with  regard  to  proof  of  coottderation  in  simple 
contracts,  bills  and  notes,  and  Instruments  under  seal  respectively. 

8.  What  Is  the  effect  of  a  tontract  being  partly  legal  and  pardy 
illegsl,  and  <tf  the  seasMffnUtDa  for  a  contract  being  partly  legal 
and  partly  Illegal  7    Give  your  reason. 
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NEW   CHANOBRT    ORDER. 

BITUBBAT,  22in>  riBEVftAT,  1882. 


It  is  ordered  that  sections  8  and  9  of  the  86th  of  the 
General  Urdexs  of  this  Court  of  the  third  of  June,  1853, 
be  and  the  same  are  hereby  repealed :  and  it  is  farther 
ordered,  that  in  future  all  sales  are  to  be  with  the  appro* 
bation  of  one  of  the  Masters  of  this  Coorti  who  is  to  report 
the  same  to  the  Court,  such  report  to  be  in  the  form  here- 
under set  forth|  or  as  near  thereto  as  circumstances  will 
permit,  that  is  to  say : — 

**Im  CUAaOBKT." 

{TUU  0/ CaUMe.) 

'*  pQrsmiDt  to  the  decree  {or  order)  of  this  honoar*bl  e  Court 

bearing  date  the  ^—  day  of and  made  in  this  caase,  I  have 

under  the  General  Orders  of  this  Conrt,  in  the  presence  of  (or  <\fur 
woUe^  to)  all  parties  coocemed,  settled  aa  adTertisement  and 
partienlars  and  conditions  of  sale  for  the  lands  mentioned  or  re- 
ferred to  in  the  said  decree,  (or  order,)  and  snch  adTertisement 
having,  according  to  my  directions,  been  pablished  in  the  (naming 
the  newspaper  or  newspapers)  once  in  each  week  for  the  foor  weeks 
immediately  preceding  the  said  sale,  (or  ae  the  eaee  may  be,)  and 
aad  bills  of  the  said  sale  haTing  been  also  as  directed  by  me  pub- 
lished in  different  parts  of  the  township,  {town  or  city)  of and 

the  adjacent  country  and  Tillages,  (or  ae  the  eaee  may  he,)  the  sidd 
lands  were  offered  for  sale  by  public  auction  according  to  my  ap- 

pmntment,  on  the  -^—  day  of  •^—  by  me,  (or  by  Mr.  of 

appointed  by  me  for  that  purpose,  auctioneer,)  and  such  sale 

was  eoadaeted  in  a  fidr,  open  aad  proper  manner,  when  -*— >  of 
— -  was  declared  the  highest  bidder  (br  and  became  the  pms 

chaser  of  the  same  at  the  price  or  sum  of  £ (or  when  sold 

in  different  lots,  that  A.  B.  became  the  purchaser  of  lot  No.  1  at 
the  price  or  sum  of  £^— ,  as  the  case  may  be) :  all  which  having 
been  proved  to  my  aatisfhetion  by  proper  and  sufficient  evidence, 
I  humbly  certify  to  this  honourable  Court 

Under  the  printed  conditions  of  sale  is  to  be  printed  a 
blank  form  of  contract  in  these  words,  or  to  this  effect : — 

**  I  agree  to  purehaoe  the  property  (or  lot  No. )  mentioned 

in  the  annexed  particulars,  for  the  sum  of  X ^  and  upon  the 

terms  mentioned  in  the  above  conditions  of  sale,"  which  is  to  be 
signed  by  the  purchaser. 

Witness, .'' 

This  order  is  to  take  effect  on  aad  after  the  eighth  day 
of  March  next. 

(Signed)  J.  C.  P.  Estsn,  V.  C. 

J.  G.  Spbagos,  Y.  C. 

SELECTIONS. 

THE  MASON  AND  SLIDELL  CASE. 
{ContitMed  from  page  66.) 

We  revert,  for  the  last  time,  to  the  despatch  of  the  American 
Minister  in  the  affair  of  The  Trent ;  the  fiffch  of  whose  propo- 
sitions is  the  only  one  that  remains  for  examination.  The 
question  there  ndsed  and  the  arguments  used  in  support  of  it, 
•re  ef  such  a  eharaeter,  that  it  is  but  justice  to  allow  ttie  writer 
to  tell  his  tale  in  his  own  words. 

''Only  the  fifth  qnestioQ  remaina,  naaseiyt  did  Captain 
Wilkes  exercise  the  rig^t  of  eaptnring  the  oontrahaad  in  eon* 


formity  with  the  laws  of  nations  ?  It  ie  just  here  that  the 
difficulties  of  the  case  begin.  What  is  the  manner  which  the 
law  of  nations  presoibes  for  disposing  of  the  contraband  when 
you  ha?e  found  and  seised  it  on  board  of  the  neutral  Teasel  ? 
"  The  answer  would  be  easily  found  if  the  question  were, 
what  shall  you  do  with  the  contraband  yesselT^  Tou  must 
take  or  send  her  into  a  convenient  port,  and  sulgeot  her  to  a 
judicial  prosecution  there  in  admiralty,  which  will  try  and 
decide  the  questions  of  belligerency,  neutrality,  contraband 
and -^capture.  So,  again,  yon  will  promptly  find  the  same 
answer  if  the  question  were,  what  is  the  manner  of  proceeding 
preeoribed  by  the  law  of  nations  in  regard  to  the  contraband 
if  it  be  property  or  things  of  material  or  pecuniary  Talue  ! 
But  the  question  here  concerns  the  mode  of  procedure  in 
regard  not  to  the  yessel  that  was  carrying  the  contraband,  nor 
yet  to  the  contraband  things  which  worked  the  forfeiture  of 
the  Teasel,  but  to  contraband  persons. 

**Tbe  books  of  law  are  dumb;  yet  the  question  is  as  im- 
portant as  it  is  difficult.  First,  the  belliicerent  captor  has  ft 
right  to  prevent  the  contraband  officer,  soldier,  sailor,  minister, 
messenger,  or  carrier  from  proceeding  on  his  unlawful  Toyage, 
and  reeling  the  destined  scene  of  his  injurious  sertice.  Bat, 
on  the  other  hand,  the  person  captured  may  be  innocent — thai 
is,  he  may  not  be  contraband.  He,  thererore,  has  a  risht  to  a 
fair  trial  of  the  accusation  against  him.  The  neutral  State 
that  has  taken  him  under  its  flag  is  bound  to  protect  him  if  he 
is  not  contraband,  and  is  therefore  entitled  to  be  satisfied  upon 
thai  important  question.  The  faith  of  that  State  is  pledged  to 
his  safety  if  innocent,  as  its  justice  is  pledged  to  his  surrender 
if  be  is  really  contraband.  Here  are  conflicting  claims,  invol?- 
ing  personiu  liberty,  life,  honour,  and  duty.  Here  are  con- 
flicting national  claims,  iuTolTing  welfare,  safety,  honour  and 
empire.  They  require  a  tribunal  and  a  trial.  The  captors 
and  the  captured  are  equals ;  the  neutrals  and  the  beUigerent 
State  are  equals. 

"  While  the  law  authorities  were  (bund  silent,  it  was  sug- 
gested at  an  early  day  by  tills  GoTcrnment  that  you  should 
take  the  captured  persons  into  a  con?enient  port,  and  institute 
judicial  proceedings  there  to  try  the  oontroversy.  But  only 
Courts  01  Admiraltf  have  jurisdiction  in  maritime  cases,  ana 
these  Courts  have  rormulas  to  try  only  claims  to  contraband 
chattels,  but  none  to  try  claims  concerning  contraband  persons. 
The  Courts  can  entertain  no  proceedings,  and  render  no  judg- 
ment, in  fa?oar  or  against  the  alleged  contraband  men.  It  was 
replied — All  this  is  true ;  bot  you  can  reach  in  these  courts  a 
decision  which  will  have  the  moral  weight  of  a  judicial  one,  by 
a  circuitous  proceeding.  Con?ey  the  suspected  men,  together 
with  the  suspected  yessel,  into  port,  and  try  there  the  question 
whether  the  Teasel  b  contraband.  Tou  can  prove  it  to  be  so 
by  proTing  the  suspected  men  to  be  contraband,  and  the  Court 
must  then  determine  the  vessel  to  be  oontraband.  If  the  men 
are  not  oontraband,  the  vessel  will  escape  condemnation.  Still, 
is  there  no  judgment  for  or  against  the  captured  persons  ?  But 
it  was  assumed  that  there  would  result,  from  the  determination 
of  the  Court  concerning  the  vessel,  a  le^  certmnty  concerning 
the  eharaeter  of  the  men.  This  course  of  proceeding  seemea 
open  to  many  objections.  It  elevates  the  incidental  inferior 
private  interests  into  the  proper  place  of  the  main  paramount 
public  one,  and  possibly  it  may  make  the  fortunes,  the  safetT, 
or  the  existence  of  a  nation  depend  on  the  accident  of  a  merely 
personal  and  pecuniaiy  litigation.  Moreover,  when  the  judg- 
ment of  the  prise  court  upon  the  lawfulness  of  the  capture  of 
the  vessels  is  rendered,  it  really  concludes  nothing,  and  binds 
neither  the  beUiMreat  State  nor  the  neutrul  upon  the  great 
question  of  the  disposition  to  be  made  of  tiie  eaptured  contra- 
band persons.  That  question  is  still  to  be  realty  determined, 
if  at  ail,  by  diplomatio  arrangement^  or  by  waa. 

«<  One  may  well  express  his  surprise  when  told  that  the  law 
of  nations  has  fttmished  no  more  reasonable,  practical,  and 
perfect  mode  than  this  of  determining  questions  of  such  grave 
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iaiporft  bfltw^en  Sev^reiKii  Pow^ra.  The  Mgivt  we  9»j  fM  on 
th^e  ^ooftiuiMi,  i«i  neverUijilcifl^  modified  ^y  the  refleoiion  tbi^t  the 
difficulty  is  not  altogether  aaomalooi.  Si»Uar  eod  eqoftl 
^^fioiemiee  i^  fomiq  in  e?ery  9y«tem  of  miuiicipfU  law, 
e«peci«lly  in  tbe  syetem  wbidi  exists  m  the  greater  portions 
of  QreatBritain  aiio|  the  Ufuted  StaUs.  The  tkle  to  pevaonal 
property  oan  hardly  ever  be  r^eolved  by  aeooH  without  reeori- 
v$g  to  the  fiot^n  that  tha  elahve^t  hae  loit  and  the  poaaeeeor 
liivi  foa^d  it ;  aii4  the  ti^  of  re^l  astato  ia  dieputea  by  real 
Ijiligante  under  the  names  of  iinaginary  peraopB. 

^  it  nasfc  be  eonfeeeed,  however,  that  while  all  aggrieted 
naiioBa  demand^  aad  aU  inpartiai  ones  eoooede  the  need  of 
some  f<vm  of  jndieial  pneeas  in  dieteBmiaiog.«heohftimctor8  of 
eoahnhand  persoaia,  no  form  bat  the  illoginl  and  oarooitoos 
one  thoa  deambed  esiets,  nor  haa  any  other  yet  been  sufogaated. 
PraelioaUy,  tberefiwe»  the  ohoioe  la  between  that  judicial 
remedy  and  no  judicial  remedy  whatever.  If  these  be  no 
jadioiiu  reme^,  the  reanlt  ia,  that  the  qneation  must  be  deter- 
mined by  the  eapk>r  kimaelf  on  the  deck  of  the  prise  resael. 
Very  .grave  otfjeotione  are  Sigainst  snoh  a  coarse.  The  captor 
ie  armjed ;  the  neutrstl  is  unarmed.  The  oaptor  is  interested, 
praodioed*  and  perhapa  violent ;  the  neutral,  if  truly  neutmJL 
la  dlsiaAecestedi  e^bdned,  and  helpless.  The  tribunal  ie  ime- 
8j»eiMi^  while  its  judgn^ent  ip  carried  inte  instaoit  eveon- 
U^m.  The  eantnred  party  is  compelled  to  eoibm:!^  though 
l^PUnd  ]»j  no  legali  mora^  or  treat^r  obligation  to  ae^nissee. 
Riffwration  is.  diUimU  and  problematieal,  end  depends  aft  last 
en  .ihe  jastice^  meffEuanimi^,  or  weakness  of  Uie  State  in  whose 
heMf  %ad  ^y  whom  autboritty  the  capture  was  made.  Got  of 
t^e  disputes  repriaala  mul  waffi  neoeaaarily  arise,  and  these 
ivre  m  freqnept  and  destj^etive  that  it  may  well  be  dmabted 
^bother  this  form  of  rsmedy  is  no^  e  gresiter  soeinl  evil  than 
ell  that  eould  follow  if  the  belligerent  ri,ght  o£  search  w-eie 
naiveraelly  xenounoed  and  abolished  for  eyepr.  9«kt  eanry  the 
case  one  step  further.  What  if  the  State  that  has  nwsde  the 
cepture  unreaaonably  refuses  to  hear  the  complaint  of  the 
neutral,  or  to  redress  ttT  In  that  caae  the  very  ivot  of  uajptQre 
vonld  be  an  act  of  war— of  war  be^un  without  notioe,  and 
nossibly  entirely  without  provocation,  t  tblok  all  uepredjn- 
diced  ininda  irul  agree,  that,  imperfect  as  the  existing  judicisj 
remedy  may  be  aiipposed  to  h%  it  would  be,  as  a  general 
practice,  better  to  follow  It  than  to  adopt  th^  summary  ooe  of 
of  leaving  the  decisioQ  with  the  captor,  o^nd  relyipg  upoe  dip- 
^ma^lc  debates^  to  review  his  decision.    PrecticaUy  it  i3  a 

aoestion  of  ohoioe  between  law«  with  its  imperfections  and 
elays,  end  war,  with  its  evils  and  desolatioee/  Nor  U  it  ever 
to  be  forgotten  that  neutrality,  honestly  and  justly  presprvedj 
is  always  the  harbinger  of  peace,  and  is  therefore  the  common 
interest  pf  nations,  whiob  iJ  o^ly  Si^.iijg  that  U  JQ  jib9.ii>ierest 
of  hif ma^ty  itself. 

/<  At  the  sime.Alme  U^,net4^  biB  4«wW  tjbaiit  wejj  emr 
timfs  h^^pnen  that  the. judicial  x^medy  viill  I^acob9«  impossible 
-r-es  cby  the  slvipwAe^  of  the  prue  iieeai^I,  <v  other  oireem- 
sj^anco?,  vhiqh  excuse  the  oaptor  fxjojpa  s)B^dii|g  or  talMog  hfnt 
4nto  poet  Spr  oonfiscatioa.  Ia  winh  a  ease  the  rigbt  of  '^  cap- 
iQl.ip.  ib^toostody  of  the  captured  pmonsy  aed  tp  d^»pea  of 
Jlbem,  it  IMJ  VP  r^j  OQ)f l^band,  ao  as  te  (Mpti^  .their 
inilawful  piujposea,  caDQ.Qt  xeasQuably  be  deniai  i$f hai  sule 
dball  be  aj)plied  in  sjieb  a  cese  ?  Clearly  the  captor  oughjt  to 
li«  Jcegjuiised;  to  shew  th«t  ibe  :foi],ure  of  Uiie  judicial  XBaifi4jy 
resnlts  from  dtcuniatances  beyond  his  control,  apd  vjFiUiont 
hja  fault  Otberwiqe  h,e  would  be  allowed  to  derive,  ndjvantage 
Jroi^  e  ipxuigfiBl  i^t  of  hie  own^'^ 

4>Plrfjiii«  the$0  ymoinkBa  to  the  foots  before  htm,  the 
Mition  of  the  Amorieso  Hinisi«r  is  thi8^-4hat  altbongh  Thu 
Tbmat  wee  eanying  persons,  wiiom,  by  the  law  of  <nadoes,4he 
was  prohibited  foom  oan^nng;  allhongh  Captain  Wdlfces  bed 
A  "#bt  to  boe^  and  ai^ob  her  for  ihoie  peraon(^  and,  -on 
ftndiec  them|n  her,  had  a  xu^t  to  osj^tme  beth  them  imdithe 


of  the  authorities  of  The  Tteat,  whidb  be  bad  not  (Stained,  or 
was  compelled  bv  stress  of  weather,  or  being  unable  to  spare 
a  prise  crew  for  her,  &c.,)  to  take  those  persons  out  of  her ; 
but  was  boand  to  take  her  and  her  illegal  freight  into  post  for 
condemnation  as  prise  by  a  judicial  tribunal.  And  that,  as 
he  did  not  do  this,  but  took  those  persons  ont  of  the  ship, 
altowieg  bev  to  go  free  on  her  voyage,  the  peieone  ao  taken 
were  in  an  unlawful  cuatodj,  and  tbe  Qoverpment  of  ibe 
United  States  was  bound  to  restore  them  to  the  country  from 
under  the  protection  of  wboee  flag  they  had  been  taken,  He 
restores  them  aoeordiogly* 

The  first  observation  that  naturally  presents^  itself  to  the 
mind  on  reading  this  is,  that  tbe  American  Minister  does  not 
profess  to  rest  his  case  on  any  known  and  eotabKsbed  rale  eC 
international  law.  The  role  which  he  invokes  Is,  in  his  ewn 
langua^,  "  unsettled" — a  rale  naeertainly  established,,— one 
respecting  which  '*the  hooka  of  law  are  dumb,"  Ac  ;  and  he 
admits  by  implication,  if  not  in  ezpresp  terms,  that  it  is  a  rqle 
for  the  establishment  of  which  the  United  States  of  America 
have  always  contended  sgainst  other  nations.  For,  in  snbse- 
qoent  passages  of  his  oeepateh  he  speaks  of  it  as  ^  an  cM, 
hononind,  and  dfaerfshed  Ameriean  eanee;''  «'lha  meet 
eherished  principle,"  '*the  ^eential  peliey"'  of  bie  ^immmr 
ment.  Ac. 

Admitting  that  whenever  there  is  any  doubt  or  dispute,  or 
wherever  it  is  reasonably  practicable  to  bring  the  captured 
vessel  into  port  for  ad(jodication,  it  is  right  to  do  so,  we  deny 
4he  nds  laid  dawn  by  the  Ameriean  Miaieter  aa  a  role  eU». 
gatory  in  all  eases,  and  foieeee  mneb  mtsohtef  if  iit  mtm 
^opted  in  ita  entirety. 

lu  first  effect  would  be  to  tie  np  most  unfairly  the  handa 
of  belligerents^  and  confer  on  neutrals  most  dangerous  powers 
of  evamg  the  law  of  nations.  The  American  Ministev 
plausibly  argnes  in  fovonr  of  his  theory,  "  Tbe  el^rtor  Is 
armed;  the  nanteal  ie  nnaaned.  The  eapter  m  Intseestsd, 
pcdiuUcedt  and  perheps  violent;  the  nenjb^  if  tr^ly  naii- 
tral,  is  disinterested,  subdued,  and  h^lplasB."  Hew  t|ie  ^fin- 
trel  is  **  disinterested  "  we  confess  ve  ao  not  see ;  and  with 
respect  to  the  interest  of  the  captor,  his  Interest  in  general 
is  to  bring  the  vessel  into  porti  for  by  taking  the  gaods  or 
persotts,  andforbearing  te  oeptnn  the  ehip^  he  eaeril|csa.  a 
prise. 

The  American  Minister,  ii^deed,  admite  that  eaftein  cir- 
cumstances might  dispense  with  tbe  rigour  of  his  ruler— 
namely,  the  consent  of  the  authorities  of  -fte  captured  vessei, 
etvess  of  vreather,  inabiisty  te  furaish  a  -psise  eraw,  etc.  But 
many  oasea  occur  hi  war,  where,  without  any  ef  theeaesenf^ 
the  being  compelled  to  place  a  prise  cxew  in  a  cajptured  vesae} 
would  be  a  very  great  hardship  on  tbe  captor,  for  reasons 
which  could  not  be  disclosed  to  a  prise  court  without  the 
greatest  inconvenience  and  danger.  Take  this  case:— A  ship 
of  war,  pretty  fo^itly  hnt  not  over  manned,  meets,  .oif  the 
enemy's  coast,  a  dosen  neutral  vessels  going  directly  thijtihert 
conveying  troops  of  the  enemy.  Has  she  not  a  right  to  board 
them,  and  take  out  the  illegal  freight?  Surely  such  conduct 
in  the  neotesi  sessds  is  an  act  of  interference  in  tbe  war,  and, 
at  all  events,  is  en  •vtl'to  cemedy  whieh-the  twdinary  paneoas 
of  law  would  be  loo  slow^  end  ^icfa  must  be  dealt  with  bj 
instant  action—*'  Silent  leges  inter  arma."  Now,  the  Ameri- 
can Minister  must  say  that  this  ^urae  is  not  open,  and  that 
tffe  captor  must  put  a  prise  crew  Into  each  of  those  vessels, 
and  send  them  in^to  port  for  a4indication  as  prise  ?  To  do 
this  would  probf^bly  require  100  of  Ue  <^w,  eud  hie  onierB 
might  be  to  watch  a  ship  of  superior  force,  wbom  he  dered 
not  engage  vnless  wi,th  a  full  creWt  end  pecbape:at  a  dined- 
vantage  evep  tj^en.  Would  snch  insb*uqtions  be.a  fit  me^Mier 
to displose  in« prise  court,!  Many  sjwhw  OMM  leightbn 
put. 

JShnendW;  eueh  a  sale  epeokl  bate  the  diaadrantage^  of  hon- 
est: nantttyk  wha,  ingeiieiai*  ^ahageod  «M  Mt^  Mo^F 
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traband  of  war,  and,  if  soob  is  smuggled  od  board  tbeir  ships, 
ha?e  generally  proofs  of  tbeir  own  innocence  of  its  presence 
there  safficient  to  satisfy  any  reasonable  person.  The  taking 
saeb  a  vessel  into  port  for  adjudication  under  .snob  circum- 
stances oonld  be  productiTe  of  nothing  but  annoyance.  To 
the  sham  neutral,  indeed^  the  advantage  of  such  a  rule  is 
obvious  enough. 

Thirdly,  to  the  human  race  in  general,  war  is  at  all  times 
an  e?il,  and  each  belligerent  nation,  as  well  as  every  nation 
which  is  honestly  and  truly  neutral,  has  a  direct  interest  in 
bringing  it  to  a  close  as  soon  as  possible.  But  a  great  obstacle 
to  this  would  be  created  if  the  rules  of  the  law  of  nations 
wore  such  as  to  allow  pretended  neutrals  to  drive  a  flourish- 
ing trade  between  the  belligerents,  with  the  power  of  indi- 
rectly aiding  either  party  at  convenience  or  pleasure. 

The  British  Minister,  in  his  reply  to  the  American  Minis- 
ter, on  which  we  commented  in  our  last  number,  does  not 
dispute  the  position  of  the  latter  which  we  have  been  dis- 
cussing. The  English  Minister's  case  did  not,  indeed,  re- 
quire him  to  do  so ;  for  his  position  is,  that  the  Trent  was 
not  in  any  way  violating  the  law  of  nations,  so^  that  any 
seisare  oi  her  or  her  freight  was  unlawful  ab  initio. 

Such,  as  appears  to  us,  is  the  juristical  view  of  the  ques- 
tion raised  bv  this  alfoir  of  the  Trent  We  have  all  oiong 
purposely  renrained  from  oonsidering  the  snlgeot  in  any 
political  or  moral  view,  and  now  take  leave  of  itr-'JunsL 

———■—■  '-I  '  

DIVISION    COU  RT8. 

TO  00RBC8P0NB8NT8. 
Jtt  CbrnmrntUeatioiu  on  VU  wlifeet  <^  JHvition  Ctovri^or  havinff  any  rdaOm  to 


DnMmObmrt$,anin^UmttobeQddrnatilo**Th€MU9n^tk§ 
jg afiuf  t^mnmitaUnnt mn at MOertQ t»U**The EiJtan^ Hkt Lm  Jofwmal^ 

SPLITTING  THE  PLAINTIFF'S  DEMAND. 

{Cbntkmmcl  >Vbi»  jNyt  87.) 

The  Plaintiff  in  this  case  (^Grimhley  v.  Aykroxd)  was  a 
grocer,  the  Defendant  a  Bailway  Gontraotor.  The  men 
employed  by  the  latter  on  the  Railway,  were  paid  partly  hi 
money,  and  partly  in  tickets  or  orders  for  goods.  Three 
dioBsand  of  these  tickets  had  been  given  by>.  order  of  the 
defendant  to  the  plaintiff  who  supplied  the  workmen  accord. 
ingly,  and  on  settling  with  them  the  contractors  dedacted 
these  orders  as  so  much  money. 

The  defendant  having  refused  to  pay  the  plaintiff  these 
tickets,  the  latter  brought  228  actions  upon  them  in  the 
County  Court,  each  as  it  would  seem  on  the  amount  of  the 
supplies  to  one  workman.  The  question  was  whether  un- 
der these  cironmstances  the  case  came  within  the  provision 
of  the  63rd  section  (English  Act,)  against  dividing  any 
cause  of  action  for  the  purpose  of  bringing  two  or  more 
suits,  or  in  other  words,  whether  the  splitting  of  a  trades, 
man  bill  as  had  been  done  in  this  case  was  a  dividing  a 
cause  of  action  within  the  meaning  of  the  statute.  Pol- 
iockf  C,  B,,  afler  referring  to  the  older  authorities,  all  of 
which  had  been  cited  and  commented  on  in  the  course  of 
the  argument,  and  to  the  judgment  of  Lord  Tenterden  in 
B.  ▼.  Sheriff  of  Sere/ordMref  1  B  ft  Ad.  672,  proceeds 
hus  :  ^'  The  present  case  however  does  not  proceed  upon 


these  authorities,  but  on  the  construction  of  the  recent  act 
9  &  10  Vic,  c.  95.  The  whole  question  turns  upon  the 
meaning  of  the  term  '<  cause  of  action.^'  This  term  does 
not  necessarily  mean  a  cause  of  action  on  one  single  entire 
contract,  for  there  may  be  one  cause  of  action  on  several 
debts  contracted  at  different  times ;  and  in  by  far  the 
greater  number  of  cases  a  count  in  indebitatus  assumpsit, 
or  debt  is  founded  on  many  distinct  contracts,  as  was 
pointed  out  in  Be$keth  v.  Fawceit,  (ll^M.  ft  W.  860 ;) 
and  one  count  may  be  considered  one  cause  of  action. 

To  provide  that  one  cause  of  action  on  one  entire  contract 
should  not  be  divided,  would  be  unnecessary  and  surplu- 
sage ;  and  though  an  argument  that  a  clause  in  an  act  of 
Parliament  if  understood  in  one  sense  would  be  operative, 
—in  another  inoperative, — ^is  not  by  an^  meaiis  a  conclu- 
sive one,  because  it  must  be  admitted  clauses  are  often  in- 
troduced ex  abundantia  cantdd,  yet  it  u  of  some  weight ; 
and  the  probability  is  that  the  Legislature,  in  enacting  that 
a  cause  of  action  shall  not  be  diyided,  pneant  a  cause  of  ac- 
tion which  but  for  the  enactmei^t  irould  be  divisable,  and 
when  it  is  considered  to  what  abuses  the  narrower  cons- 
truction of  the.  term  would  lead  (which  is  strongly  exem- 
plified in  the  present  case,  in  ^hioh  228  actions  have  been 
commenced,  and  3000  might  have  been  brought),  we  think 
we  may  safely  conclude,  that  the  term  **  cause  of  action*' 
ought  to  be  interpreted  one  catfs^  o/  Qction,  and  not  to  be 
limited  to  an  action,  on  one  separate  contract. 

But  on  Uie  other  hand,  if  the  term  is  to  comprise  al- 
debts  that  might  be  included  in  one  count,r— debtQ  for  work 
and  labor,^  goods  sold,  use  and  occupation,  &c.,-r'thQugh 
totally  unconnected  with  each  other,  which  might  be  in- 
cluded in  one  indebitcUus  count,  would  be  prevented  fW>m 
being  divided  under  this  clause, — and  if  indivisihh^  and 
the  creditor  brought  an  action  for  any  part  l^e  wpuld  vir- 
tually abandon  all  the  remainder  by  the  operation  of  the 
latter  paxt  of  the  63rd  section. 

Li  such  a  case  Mr.  Justice  Cokridg^  held  that  a  similar 
dause  in  the  Brighton  Court  of  requests  act  did  not  apply, 
— the  demand  there  being  for  three  distinct  things,  the  price 
of  a  horse,  rent,  and  goods  sold ;  but  he  made  a  distinctioh 
between  that  case  and  one  where  a  debtor  has  a  bill  running 
on  from  day  to  day  {Ntale  v.  EUu,  1  Bowl,  ft  L.  163.)  In 
such  a  case,  though  each  item  of  goods  supplied  or  work 
done  constituted  a  separate  contract,  so  that  after  the  stipu- 
lated price  became  due  the  tradesman,  could  sue  for  one 
item,  yet  the  understanding  is  undoubtedly,  that  it  shall 
be  united  with  other  items  and  form  an  entire  demand; 
and  doubtiess  if  after  several  other  items  were  added  to  the 
first,  the  tradesmen  were  to  bring  separate  actions  for  each 
as  for  a  distinct  debt^  any  supeiior  cour)  woul4  deal  witif 
I  such  a  proceeding  as  vexations. 
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It'apipears  then  thkt  a  great  incoDvenience  '"^ould  follow^ 
it  tie  term  '*  cause  of  action"  Vrei^e  inlerpretied  to  meiin 
cause  qfdetioh  an  one  separate  contract, — atid  also  if  the 
cohstmction  were  to  l>e  that  it  Was  intended  to  covet  all 
GontractiB  executed,  however  dissimilar  in  chaittctcr,  that 
could  he  included  in  oneindehitattis  count  whicli,  according 
io  the  modem  practice  maj  comprise  anj  number  of  sepa- 
nte  unconnected  contracts,  wherever  made,  each  l^iaviniK 
ended  in  a  debt  before  the  commencement  of  the  suit  As 
some  extension  must  be  given  to  tbe  former  construction 
some  restriction  must  be  put  on  the  latter ;  and  we  think 
tbat  we  ought  to  hold  that  tbe  63rd  section  does  apply 
(whether  to  all  debts  that  could  be  comprised  in  one  des- 
cription in  one  count,  as  for  ''  goods  sold,"  we  need  not 
now  decide),  at  all  events  to  the  cases  of  tradesmen's  bUls, 
in  wbich  one  item  is  connected  witb  another  in  this  sense, 
that  the  dealing  is  not  intended  to  terminate  with  one  con- 
tract but  to  be  cOntinuouis,  80  that  one  item  If  not  JMiid  shall 
be  united  with  another  and  form  one  entire  demand.  If 
that  demand  exceed  £2!Q  it  ceases  to  be  within  the  juiis- 
diction  of  the  County  Courts  ;  and  therefore  we  think  tW 
on  the  facts  t)efore  us,  all  tbe  debts  claimed  fall  with  ihat 
description, — the  total  gready  exceeding  £20, — and  conse- 
quently they  ought  not  to  have  been  separated  into  diffe- 
rent suits. 


Courts  be  held  in  the  Conrt  Room  of  the  County.  In  tM» 
Coonty  the  Clerk  of  th«  Division  Court  b^d  in  Sicr&ia  10 
obliged  to  ^ay  $1  out  of  his  ownpocket  every  tim^  the  Difi- 
sion  Court  is  held  in  the  Court  House.  Perhaps  yon  woloM 
be  (rood  enough  to  take  noUce  of  this  iu  your  joomil.  If  at- 
tennon  were  called  to  it  a  remedy  might  be  appffiisd. 
Your  obedient  servant, 

Cbarlbs  HoftrifSoir,  Co.  S. 

P.  S. — ^Tbe  $1  charged  is  for  cleaning.  i!bo.,  of  the  room 
and  goes  to  the  attendsnt,  but  should  not  the  public  pay  this^ 
not  a  poor  Clerk  ? 

Saraia,  17th  Mardi,  1862. 


ANsSriBltk  TO  odSfRkt^^OHbiirT^. 


from  Jlttdge  ftobfaiseii. 

It  Is  It  radical  dMsctin  our  DivuliOB  Govt  sfstem.  This 
llM«ed  benevdenoe  ftom  Clerks  and  others — this  begipug  from 
Qorporadens  or  individuals  for  aid  in  supporting  Courts  of 
Justice.  The  public  are  taxed  largely  both  in  Upper  and 
Lower  Canada  for  Court  accommodation,  but  not  one  Btiilling 
Is  provided  for  such  purjpose^  iti  the  Dtvl^iOti  CouVtS. 

In  County  towns  the  Coanofh  iare  g^netkHy  w^flltn^  iononfgh 
16  wake  pRMiunMH^Bdeed  6MAk  Appeivrs  %o  sHukI  ^o^e  in 
itb  dDBar  Mmony.  Bot  fife  miter  shoiM  not  be  left  to 
wlmn  dr  eapMe,  fer  thb  ceotearpublio  havA  to  mo^tk  if  not 
more  intenet  in  these  tribunals  m  in  others  of  «  hi^gher  juris- 
diction* 

As  zespeets  the  Division  Courts  held  in  County  towns  the 
evil  complamed  of  migh^  be  remedied  by  a  brid*  enactment 
striking  out  of  section  2  of  the  XT.  C.  Act,  Cap.  127,  the  inrOrd^ 
**  dther  than  1!h«  iDlylsioh  Courts,"  bixt  Ms  ivonld  not  aceoih- 
^haUtfiat'ladteirsblC-^tfaere  should  be  S0m<)  l^raA  f  t^ 
viiion  losing  an  tiie  Oolirtto  U>  seetti^  fcfr  Ihefii,  1m  <a  matter 
df  nlght^  pnffiet  aosoiaaaolatton  ftir  Aefar  iMngfk'-^tm.  ii.  J. 


7b  (he  EMUnt  vfl^  Lins  JcmnuH. 

DxAR  SiBS — ^l*bere  are  many  little  amendments  Very  raaob 
.required  to  facilitate  tbe  better  working  of  the  DiTision  Court 
systeni,  and  if  the  "  Clerk's  Conyentions''  had  become  gene- 
ral and  properly  continued,  much  good  would  have  resulted 
in  bringing  about  a  more  perfect  and  uniform  system. 

There  is  no  donbt  but  daring  the  present  session  o^  the  W 
cislalure  some  amendmeatfe  will  be  made  to  the  I)iTiuoii 
Court  Act,  aavd  it  is  higldy  necessary  Chat  when  tl^e  Act  is 
overhinled  ^lat  all  the  amendments  necessary  abquM  b6 
made,  and  the  question  is  whether  our  Le^^aslature  will  be  10 
possession  of  all  the  alterations  needed. 

There  are  one  or  two  mailers  I  wish  to  draw  ySbr  attention 
to  for  an  explanation,  as  the  Law  Journal  always  comes  to  the 
rescue  of  the  bewildered,  and  is  the  highest  court  of  appeal 
for  DimioB  Court  dispulanta.  It  woulu  seenh  accordlnj(  to 
the  124th  section  of  the  Act,  that  it  is  the  duty  of  Clerks  to 
summon  «i  jury  for  tax^  sittina  of  (Ate  Com^  ^inielber  a  jury 
has  been  demanded  or  not.  1  believe  some  Clerks  always 
summon  a  jury  for  every  Court,  and  the  132nd  sectioh  of  th6 
Act  stin  fmtfaer  confirms  that  a  jury  ehould  be  totemoned 
for  each  Court,  which  says,  "  if  the  Judge  wishes  a  jury  to 


flb  tts  J9«tortiof  As  £110 /osriMii. 

Hiimasirt*— May  I  trotible  yoh  by  Mffnk  yw*  aUtttrtten 
to  a  serious  defect  in  the  administration  A  justice,  *  The 
County  Councils  have  the  right  of  refusing  to  let  the  Diyision 


try  any  suit,  the  Clerk  shall  instantly  return  a  jury  of  five 
persons  present.'^  Now,  if  tio  jury  u  stftnmoned  to  attend 
the  Court,  it  would  sippCar  that  such  S^eotidn  is  left  ontire^ 
yfith  the  Clerk,  a  fine  opportunity,  certainly,  for  suitors  to 
chalege  a  Clerk  with  paokmg  a  jury.  But  if  fifVeen  jurors  are 
teguterly  summoned  to  attend  eteeh  sitting  of  the  Court,  the 
process  would  be  regular  ^noo^h.  On  the  other  baud,  If 
jurors  are  summoned  and  noi^  required^  how  is  the  cost^  of 
summoning  them  to  be  paid  ?  1  don't  know  of  any  provision 
fbrsuoh  expense.  Furthermore,  ft  tr'oiild  seem  Very  absurd 
to  summon  fifteen  jurymen  to  attend  a  Court  where  thsy 
were  not  needed  at  their  own  expense. 

There  is  another  matter  in  oonnection  with  the  jury  system 
Miat  Requires  altering  ^  that  Is,  in  th<9  mode  of  sMeotiaff  them. 
The  Ad  requires  them  to  bb  selected  f roAi  a  qopy  of  tbe  Col- 
lector's Roll,  commendng  witb  tiie  first  name  and  going  throueb 
the  Whole  roll,  mw,  the  ConeoUi^s  ^11  is  Slpbabcticalfy 
attaaged.  «y  ti^is  syatem  fieraolis  tH  thh  aanM  nam^  fsm- 
lies,  are  sure  to  be  summoned.  I  ^Md  on  instanee  in  mv 
Court  not  lone  ago  where  fifteen  jUrors  were  summoned,  ana 
eleven  Out  ot  the  fiA;e6h  irei^  bf  ^  Mtme  name,  and  «iltber 
brothers  or  cousins,  onEid  When  the  five  were  «wora»  fbnr  of  the 
fiye  were  of  the  eleven.  One  of  the  suitors  looked  up  at  the 
Court  and  sarcastically  said^  "  1  don'^t  know  how  1  stand  with 
this  fomily.''  Now,  where  pevtoiis  arto  selected  ita  this  way, 
I  should  Aaak  eueh  oireutastances  would  frequently  occur  m 
old-settled  portions  of  the  country. 

I  see  by  the  5 1st  section  of  tbe  Act,  thai  if  costs  are  not 
pud  by  the  plniHtiff  in  the  fiMt  kiMatice,  It  pwKi^t  ^  i^^n  to 
we  Judge  t6  erde^  the  amount  to  be  I^med  by  eieeeuti^.  ^f^ 
or  where  is  a  form  of  Ji,  fa.  to  be  obtaiped  for  such  cases  7 

Tours,  &c,        Clerk  6th  t)ivi8ioN  Coukr  Co.  Noxfolk. 


1862.3 


LAW    JOURNAL. 


dS 


u 


[Tb6  122Qd  section,  as  our  corresipoDdeEit  suggests^  is  open 
to  queslaon,  which  ought  to  be  ficuuly  settled  by  enaetment ; 
but  we  do  not  understand  tbe  words  *'  smumoned  ixt  rotatioo, 
beginning  with  the  first,"  to  meiia  that  of  neoenity  the  Col- 
leotor'jS  Roll  muet  be  ^ne  through  with  name  for  naane  in 
tbe  ■order  in  wbioh  they  are  entered,  ibr  in  the  next  eeetioa  it 
says,  "  and  if  there  be  more  than  one  wich  township  m  plaoe 
within  the  DtTimon  beginning  with  Me  MolP'  (not  witii  the 
jftm-penon  oa  each  volt)  '"for  that  within  wfaieh  the  Oonrt 
ie  liM,  iand  then  '{Uroeeeding  to  that  cue  of  ^  ifOur  BoHs 
whi^h  eentnlhs  the  ^^ateM  number/'  Jm. 

Tbe  first  part  of  the  clause  says  that  the  jurors  "  ^ali  be 
tefccn  from  the  CtiHedtdr*s  Rdlls,"  Ifce.  The  ttfker  proviHion  is 
how  they  are  to  'he  *'  kutamoned/' 

We  are  not  awiait^  that  diere  'has  be^dn  in  decision  by  «ny 
Judge  on  this  poloTt. 

^o  form  of  order  ot  ex^chtton  ban  b^den  framed  bjr  ^e 
Board  of  Judges-  Unless  applied  tor  at  tbe  hearing  and  in 
presence  of  ^he  parly  liable,  "we  do  not  think  a  Judge  would 
make  ma  order  absolute  without  a  previous  order  to  sho^ 
eansa.  The  remedy,  therefore,  by  orainary  summons  would 
be  quite  as  easy  a  mode  of  reooFerio^  fees. 

Tbe  124th  .eeotion  ^Mumot  be  isolated  bat  mnst  be  .read,  in 
eoaneotien  with  other  |ttomio«e  of  the  Act.;  smd  mnleas  the 
Oleck's  notion  ib  requited  wider  Che  120th  sectien*  no  jary 
need  be  snaMnaaed.  'It  wbald  be  an  inteleirable  irarden  to  the 
pnUio  to  have  a  sary  "m  atfteadanee  at  ienwy  <3otot,  iMether 
Mprired  or  aot  The  yai^  called  «t  iBhe  initanoe  of 'a  pair^ 
to  a  aaiit  «nd  tbe  fees  fbr  sawntdniargand  for  atlcndanoe,  ^» 
mm  efaaiveable  'fsaify  agaifatt  bi«i. 

Tbe  ifSnd  netwyt,  ^o^es  ndt,  4ti  «t^  VS^,  show  Whelt  ocfr 
coA^apobdent  iingg^^ts^H  isays  -fhe  iJienfk  ^baH  return  a  jurtf 
*'  of  fiTe  jp^nwiw  prwwtf,"  not  five  fwrn  ike  Jutypanelf  cfr  Ite 
of  tbe  lazy  fn  attendance  at  the  donrt,  and  Is  rkthet  an  argn- 
nent  the  other  waV. 

Disappointed  sqitotft  arh  roa^  e.n6u|;b  to  bfake  unfoubded 
cbatges  against  officers,  but  a  dlerk  Wbo  must  have  a  general 
acquaintance  in  the  neighbourhood  will  always  be  able  to  set 
such  sug^tions  at  defiance  by  selecting  '*.first  class  men.  — 
Eds.  L.  JV} 


rfbU^i^Mik 


^UJ^g^^H^Umdih^Umi^Hm 
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rfiRROR  AND  AFPIBA^L. 

(MUf  tbm  Bon.  Sir  J.  a  RoBnrsov,  Bi,  C.  X:  tli«  fion.  W.  H.  Bbapir,  Q.  B^ 
Olllif  JWL,  C.  P.;  til*  BToQ.  Ifr.  Tic*<9mMeU(ir  Karm;  the  Hon.  Mr.  JnctlMb 
•BMMs  tlM  HOQ.  Mr.  Tic^aMne^orBHlAaaB;  Hw  Hon.  Mr.  Jntke  Unsjaia) 
•aa  tfM  Hon.  Mr.  Jwtieto  Hmaact.) 


HaI.L  T.   COLDWILL. 

Jnia^'&iit'tlM  bonidtot  Bqaltl«a  Act  doM  not  Apply  to  tenfe  tA  actual  m«rtM»— 
tlkat  ta,  l«9iiro  fhh  vrdtln  ftjr  rtd«B#CIOli  «p|l«tf^  {A  Oio  ft*  of  ttao  initrameart 

otJitHwliw  iiiM|UliiMoae>-mM)i  cmm  «x«  to  bo  ^alt  with  iindv  (ka  Hdi 
daiiia  of  tbo  oftebud,  dtAxt^err  Act. 

So  tonrM  tliermo^%igor  r^nudn  An  paMMiicb  of  tto  moHMtd  Mitoto/ilie  tirinily 
ifmnVkmtA  IbrUdi  toiodMBi  doto  aot begla'to nm ht  m  Iadk «■  fao  hoHi 
jwi>Biiilaa,l»el»  ostttUd  tp^psj  or  tond«r  iW»ortgntwoi>ay  aodl»torert,ond 
if  in  tb«  neantiBM  the  morteigoe  iboQlil  iakeproceedlnga  to  dkpoosen  him  bj 
'^t/dtminU  he  eonld,  at  any  Wm  bslbro  jnt^toeiit,  stay  ]>rooeMittgi  tqr  pajlnc 
"MioaaMant^aa  lato  «ovi%  irffh  oQiila. 

In^VMrtgiMBi^ as  veeUaaotbor oaaaa,  tike dirakimy  on aoooontof  Influey  to  ^  ha 
atlovad  -to-  in  the  oompntaiion  of  ^a  time  allowed  by  tbe  statute  (ehap.  88  of 
Ite  Oaaaolldktad  St^tntea  or  I7pper  Otnadia)  tot  Hie  bHnglog  of  aettona. 

frhis  was  an  apP^l  ^^  a  judgment  of  His  l&onor  V.  0.  Bstxk, 
ovfrmllng  the  draDorrsr  pat  in^y  Ihe  defeodafits. 

The  bill  in  the  <}ourt  below  was  filed  on  the  20th  Qotober,  1869, 
by  «/»il«f  Coldwiil^  i^ast  Btzekiak  J.  EaU  and  John  Maxwell, 
seitTbg  forth  that  one  Bobert  Ooldwell,  tbe  JDstber  of  the  nlMAtiff; 
wme,  in  the  year  1886,  the  owner  of  lot  number  104,  in  the  t^wn 
of  Quelph,  containing,  by  admeasurements  one  quarter  of  an  acre, 
with  A  Tabiable  house  .thereon,  erected  by  bim :  4hat  on  or  about 


the  10th  day  of  March,  in  that  year,  tbe  ssid  Bobert  Cold  well 
mortgaged  the  said  lot  and  premises  to  tbe  above-named  defendant, 
John  Maxwell,  to  secure  £46,  and  interes^  on  the  4th  I'ebruary, 
IBiST:  that  Robert  Cold  well  continued  in  possession  of  the  pre> 
mlses  until  the  time .  of  hill  death :  that  sometime  in  the  month 
of  May,  1838,  and  while  be  was  In  possession  of  the  premises,  he 
died  intestate,  leaving  a  widow,  abd  the  plaintilT,  his  only.son,  him 
surviving:  that  at  the  time  of  the  death  of  Kobert  Cul^wyU, 
plaintiff  was  an  infant,  under  the  age  of  two  years :  that  plain- 
tiff and  his  mother  continuod  in  posaession  of  the  premises  for  a 
short  time  after  tbe  death  of  his  father,  and  until  possessioh 
thereof  was  taken  by  defendant,  John  Maxwell :  that  soine  iiose 
in  the  year  13^9,  and  about  a  year  iftlter  the  death  of  piaihtiirSa 
father,  Maxwdll  havlag  threatened  proceedings  at  law  iM)on  the 
mortgage,  entered  into  possession  of  the  said  lot  thereuooer,  ,aod 
took  the  rents  and  profits  thereof,  and  so  continued  in  possessioii, 
and  in  receipt  of  the  rents  and  profits,  until  some  tiine  in  the  ye<pr 
1842:  that  Maxwell  did,  sometime  in  the  year  last  mentioned, 
make  ati  assignmeat  of  his  interest  in  the  lot  to  the  defendant, 
Hall,  su^ect  to  the  equity  of  redemption,  as  appears  by  the  re^s- 
tration  of  another  assignment,  dated  In  the  year  1868,  reciting 
and  purporting  to  confirm  the  said  assignment  made  in  the  year 
1842,  which  had  not  been  Te|;istered,  and  is  stated  to  hare  been 
burnt :  that  Hall  entered  into  possession  of  the  lot  at  the  time 
of  the  assignment  of  the  mortgage  to  btm«  in  ihe  .year  1842,  and 
had  so  continued  in  possession,  and  in  receipt  of  the  rent?  bjh^ 
profits  thereof,  at  the  time  of  filing  the  bill :  that  Maxwell  and 
Hsll  had'recelved'ftom  the  rents  and  profits  of  the  lot  much  more 
than  the  mortgage  money  and  the  interest  thiareoo,  and  ilhat  ^ 
mortga^  money  and  ii^terest  were  over  paid  l\y  rents  and  profits 
before  plaintrff  anived  at  i^he  age  of  twenty-one  years :  that 
at  the  time  Maxwell  ieintered  into  posisessien  df  the  lot,  there 
were  good  and  valuable  houses  and  buildings  thereon,  which  were 
bnmt  down  while  in  .possession  of  Hall,  that  plaintiff  is  not  aware 
whether  the  bouse  and  premises  so  burnt  down  w^re  insured  by 
tiall  or  not ;  but  if  not,  your  plaintiff  submitted  that  he  should  bave 
insured  the  said  housejand  premises,  as  being  a  mortgagee  In  pes? 
session :  that  at  the  time  of  the  death  of  bis  father,  the  equity  olr 
redemption  of  the  mortgaged  premises  was  vested  in  4>la^'tiff,  who 
was  an  infant  of  less  tnan  two  years  of  sge :  and  wbo  became  of 
the  age  of  twenty-one  years  on  the  2ith  day  o^  November,  1867 : 
and  prayed  the  usual  redemption  decree. 

To  this  bill  the  defendants  demurred,  and  shotwed  for  eanse  of 
demurrer  that  the  bill  aid  not  contain  any  matter  or  eqm^  wherein 
the  Court  could  ground  any  decree,  or  give  the  plainti^  any  reli^ 
against  the  defendants ;  and  forTutrther  tisuse  cff  demUYrer,  ibat 
it  appeared  by  the  bill  that  tbe  statute  commotoly  knoti^  as  the 
Statute  of  liimitations  with  respe<itto  real  nroperty,  Was  an  effiee- 
tual  bar  to  the  relief  isonght  by  tbe  plaintHrin  {he  Suit;  and  also, 
that  it  appeared  by  tbe  bill,  thfit  the  equity  sought  to  be  thereby 
enforced,  arose  before  the  |»8slng  of  ihe  act  to  ^tislblish  the  Ct)urt 
of  Ohanoery  in  this  Province ;  and  that  the  adt  passed  in  the  I8th 
year  ^  the  reign  of  Her  Majesty  l^qeen  ^ctoda,  intitled  «•  An 
Aat  to  amend  the  Law  as  to  Donnant  BqiiltieB,'"  was  ^Ittntidg^  nlM 
an  eflbotual  bur  ^  the  veUef  eoa^  ty  the  ^Intlff :  trbexvlbM, 
and  alBo  for  that,  thadefeudant  MaxwieU  was  an^avBesHaiw  party 
le  tMs  «ult»  «id  far  dl  vimps  other  ihspetflbettclns,  ko^  th^  MSndaoii 
diddemnr. 

Upon  argnoient  tbe  demenmr  was  ov«rir«ied^  with  eesli.* 

from  this  otd«r  ^e  di^ftodarits  apjpealed,  -aiiHfipiiihg  jtm  twatiok 
tit  appeal : 

1st.  Because  it  appears,  upon  the  face  of  '^e  bill,  Qikt  befbrb 
the  'filing  thereof,  more  than  twenty  years  bad  elipand  ehiee  Bfox- 
«ell  entered  into  poesesrion  of  the  lands  imd  pMmiseskotigbttb  be 
redeemed ;  and  the  provisions  of  the  twenty-firstaind  other  seolliaii 
of  the  Consolidated  Statutes  of  Upper  Canada,  (4t|i  WUUaa  tV., 
chap.  1,  sec.  86,)  intitled  <*  An  Act  respecting  the  Limitations  4t 
•Actions  and  8nits  relating  to  Seal  Proper^t"  dso,,  are  tbeiillbre 
an  effisetttal  bar  to  any  relief  being  decreed  upon  tbe  said  faitt. 

•2.  Beeanseit  aJao  appears  from  the  said  bifl,  that  lbe'astale>eC 
Maxwell  in  the  said  lands  and  pramieea  bad  beeooke  abaelnieiat 
Uw  befoxe  the  fourth  dsj  of  March,  1887 ;  «nd  that  tfaeTHlore  th» 
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proTldoiis  of  the  eleTcoth  aeotion  of  the  Aet  of  the  Parliament  of 
Upper  Canada,  passed  in  the  serenth  year  of  the  reign  of  His  late 
Majesty  King  William  the  Foarth,  intitled  « An  Aet  to  establinh 
a  Conrt  of  Chanceiy  in  this  Provinoe,  (Consolidated  Statutes  of 
Upper  Canada,  ehap.  88,  see.  27,)  present  a  farther  bar  to  the 
relief  sought,  Inasmnoh  as  there  are  no  eircnmstanoes  therein 
appearing  whioh  wonld  make  it  reasonable  or  jnst  for  saoh  being 
decreed,  and 

8rd.  Beeanse  it  also  appears  from  the  said  bill,  that  the  clum 
or  interest  which  the  respondent  seeks  thereby  to  recover  arose 
before  the  fourth  day  of  March,  1887,  and  that  therefore  the  pro- 
Ti^otts  of  the  statute  passed  in  the  eighteenth  y«ar  of  Her  present 
Mijesty's  reign,  intitled  *•  An  Act  as  to  Dormant  Equities,"  (Con- 
solidated SUtutes  of  Upper  Canada,  chH>-  12,  sects.  69  and  60,) 
have  effectually  precluded  any  disturbance  of  the  title  of  the 
appellants,  which  is  valid  at  law  notwithstanding  any  of  the  grounds 
or  matters  alleged  in  the  bilL 

In  support  of  the  decision  of  the  Court  below»  the  plaintiif 
fusigned  as  reasons ; 

1st.  That  the  Statute  of  Limitations  is  no  bar  to  the  relief  sought 
by  him. 

2nd.  That  the  said  Court  of  Chancery,  under  secUon  1 1  of  7th 
William  IV.,  chapter  2,  was  fulW  warranted,  by  the  circumstances 
of  the  case,  in  making  the  sidd  order. 

8rd.  That  the  Act  as  to  Dormant  Equities  is  no  bar  to  the  relief 
•ought. 

On  the  appeal  coming  on  to  be  argued,  A.  Cfrooki,  for  the 
appellant,  referred  to  Barkworth  t.  Toung  (4  Drew.  1  8.  C.  8  Jnr. 
N.  S.  84),  to  show  that  a  statutable  bar  might  be  relied  on  by 
demurrer.  Here  the  right,  he  contended,  had  accrued  before  the 
4th  March,  1887,  default  having  before  then  been  made,  and^rotpii 
T.  CoU  (14  Sim.  427)  shows  &e  right  accrues  on  default  being 
made. 

That  the  Legislature  finding  the  rule  introduced  by  the  Chancery 
Act  insufficient,  had  introduced  the  18  Victoria,  known  as  the 
Dormant  Equities  Act,  and  intended  to  apply  to  mortgages  as  well 
as  other  cases.  (AUarmif  Ovural  v.  OraseU,  8  Gr.  180;  Wraga  v. 
fieekitt,  7  Gr.  221) 

Then  the  Statute  of  Limitations  bars  the  plaintirs  right  to 
recover.  Twenty  years  had  aspired  before  the  filing  of  the  bill, 
and  this  plaintiff  does  not  come  within  any  of  the  exceptions  men- 
tioned in  the  disability  clause. 

The  defendants  are  also  entitled  to  the  protection  intended  to  be 
given  to  mortgagees,  under  the  11th  section  of  the  Chancery  Act 

M,  A.  Barriiim,  and  with  him  Tkot.  ffodffint,  for  the  respondent 
It  is  not  shewn  that  the  20  years  had  espired  when  bill  filed ; 
the  intendment  will  be  against  the  defendant,  who  might  have 
answered  and  shewn  distinctly  how  this  fact  was ;  but  i^mitting 
that  the  20  years  had  elapsed,  then  it  is  contended  that  it  does  not 
operate  as  a  bar  to  the  right  sought 

It  was  not  intended  by  the  present  Statute  of  Limitations  to 
make  any  alteration  in  respect  to  disabilities  which  operated  to 
proteet  parties  rights  before  the  pasdng  of  the  act:  thus,  if  the 
person  entitled  to  the  equity  of  redemption  were  under  disability 
when  the  mortgagor  took  possession,  the  time  would  not  begin  to 
ran.  The  defence  intended  to  be  afforded  by  the  11th  clause  of 
the  Chancery  Act  cannot  be  taken  advantage  of  upon  demurrer; 
but  if  the  Court  should  be  of  a  different  opinion,  then  it  is  con- 
tended that  circumctances  appearing  upon  this  bill  are  wholly 
Insufficient,  and  that  mortgages  are  not  within  the  provisions  of  the 
Dormant  Equities  Act 

They  referred  to  Baker  v.  WOton^  14  Simons,  426 ;  C€pe  v. 
Dokeh^^  2  De  G.  ft  J.  614;  JTsanw  v.  The  C<frdwamer9*  Ceswany, 
6  Jnr.  N.  8. 1216. 

The  Judgment  of  the  Court  was  delivered  by  Sir  J.  B.  Robixsoh, 
Bart,  C.  J. 

The  first  half  of  the  special  preamble  to  the  statute  respecting 
Dormant  Equities,  18  Victoria,  chapter  124,  forms  no  part  of  the 
clause  of  the  Chancery  Act  in  the  Consolidated  Statutes,  U.  C , 
which  oontains  the  provision  respecting  Dormant  Equities  (Con. 
8t  U.  C,  ehap.  12,  sec  69).  But  it  forms  the  68th  clause  of  that 
Aet,  and  is  sufficiently  referred  to  in  the  69th,  to  enable  us  to  read 
It  In  connection  with  the  latter  clause.     The  68,  69  and  60th 


clauses  give  us  exactly  the  provision,  I  think,  in  effect,  which 
embraced  in  the  Dormant  l&quities  Act,  while  it  stood  by  itself. 

My  opinion  is,  that  in  the  case  of  an  actual  mortgage,  that  is, 
when  the  condition  whioh  relates  to  redemption  is  expressed  in  the 
deed,  the  Dormant  Equities  Act  does  not  apply,  but  that  the  Le- 
gislature left  such  cases  to  be  dealt  with  under  the  lltk  dauae  of 
the  original  Chancery  Act. 

In  that  respect  I  agree  with  the  Vice-Chanoellor's  Judgment  It 
was  obviously  intended  by  the  Legislature,  I  think,  to  leave  ihm 
former  proviso  in  regard  to  mortgages  undisturbed,  and  if  so,  then 
we  have  only  to  consider  how  this  case  stands  upon  tha  Statute  of 
Limitations. 

The  statements  in  the  plaintiiTe  bill  are  that  the  mortgage  monej 
was  payable  on  4th  February,  1867,  and  being  unpaid,  the  estate 
of  the  mortgagee  became  on  that  day  absolute  at  law ;  but  the 
mortgagor,  Robert  Caldwell,  was  not  disturbed  in  the  possession, 
and  continued  to  live,  with  his  family,  upon  the  premises  till  he 
died,  which  was  sometime  in  the  month  of  May,  1888 ;  he  died 
intestate,  leaving  a  widow  and  this  plaintiff,  his  only  surviving  son, 
the  plaintiff  being  then  under  two  years  of  age.  They  remained 
in  possession  of  the  premises  till  some  time  in  the  year  1889,  and 
about  a  year  after  the  death  of  the  mortgagor,  when  the  mortga- 
gee. Maxwell,  entered  into  possession,  and  took  the  rents  and 
profits  till  some  time  in  the  year  1842,  in  which  year  he  assigned 
his  interest  in  the  lot  to  the  defendant.  Hall,  subject  to  the  equity 
of  redemption.  Hall  entered  into  possession  in  1842,  on  reoeivini^ 
the  assisnment  of  the  mortgage,  and  Is  still  in  posssesion. 

I  think  it  dear  that  the  stotute  did  not  begin  to  run  in  the  life- 
time of  the  mortgagor,  though  the  estate  had  become  absolute  at 
law,  by  his  failure  to  pay  on  the  day,  for  the  mortgagor  was  all 
the  time  in  possession,  and  had  only  to  payor  tender  the  mortgage 
money ;  and  if  the  mortgagee  had  attempted  to  dispossess  him  by 
^ectment,  he  could,  at  any  time  before  judgment,  have  stayed 
proceedings  by  paying  the  amount  due  Into  court,  with  costs.  He 
therefore  had  never  occasion  to  bring  a  suit  for  redcmpUon ;  and 
it  is  clear  on  the  86th  clause  of  Sutute  4,  William  IV,  chap.  1, 
following  what  had  before  been  the  rule  in  equity,  that  the  statute 
in  this  case  did  not  begin  to  run  UU  Maxwell  took  possession,  at 
which  time  the  equity  of  redemption  was  in  the  pldntiff,  then  an 
Infant. 

There  is  some  difficulty  in  the  case^  firom  the  want  of  a  precise 
statement  in  the  bill  of  the  time  when  Maxwell  took  possession. 
If  we  should  take  it  upon  the  statement  that  is  made,  that  he  oer» 
tainly  took  poesesmon  before  the  20th  October,  1889,  then  20  years 
had  elapsed  between  his  taking  possession  and  the  filing  of  thin 
bill.  The  question  is,  whether,  when  the  plaintiff  has  stated  that 
Maxwell  took  possession  about  a  year  after  the  mortgagor  died, 
which  was  sometime  in  May,  1868,  Le  doee  in  effect  assert  that  he 
took  possession  before  20th  October,  1869  ? 

If  we  are  not  at  liberty  to  gather  this  from  the  statement,  as  It 
is  made,  then  the  plaintiff  cannot  be  held  to  be  bound,  and  the 
defendant,  instead  of  demurring,  should  himself  have  stated  at 
what  time  he  took  possession,  which  he  had  the  best  means  of 
knowing. 

Assuming  that  on  the  principle  that  all  statements  amblguousl  j 
or  doubtftilly  put  in  a  biu,  are  to  be  taken,  in  the  most  stringent 
sense,  against  the  plaintiff,  we  should  hold  that  about  a  year  from 
the  monUi  of  May,  in  one  year,  must  have  expired  before  20th  Oct, 
in  the  next  year,  then  it  is  contended  that  still  plaintiff  in  this 
case  is  not  bound,  because  of  his  disability  from  infancy  until 
three  or  four  years  before  the  commencement  of  this  suit  On  the 
other  hand,  it  is  contended,  that  in  the  case  of  mortgagors  and 
their  heirs,  there  is  no  such  exception  on  account  of  disability, 
and  that  the  lapse  of  years  is  therefore  a  conclusive  bar.  But  I 
think  we  must  hold  that  in  regard  to  equitable  as  well  as  legal 
interests,  and  in  the  case  of  mortgages  as  well  as  in  others,  Uie 
disability,  on  account  of  Infancy,  is  to  be  allowed.  We  have  to 
consider  the  16th,  17th,  28th,  82nd  and  86th  clauses  of  the  statute 
of  1864,  chapter  1 ;  or  raUier,  taking  these  provisipns  as  they  stand 
in  the  existing  statute,  chapter  88  (Consolidated  Sutntes  of  Upper 
Canada),  sections  1,  2,  21,  81,  and  46.  We  have  the  general  rule 
as  regards  actions  for  legal  rights,  in  section  1 ;  namely,  that  the 
action  must  be  brought  within  20  years  next  after  the  time  when 
the  right  to  bring  the  action  accrued.    In  section  2,  we  are  told 
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when  the  aetioa  shall  be  considered  to  h&Te  aoorued.  Section  21 
makes  the  special  provision  in  regard  to  mortgages  :  that  a  suit 
to  redeem  shall  Dot  be  brought  bnt  within  20  years  next  after  the 
time  at  which  the  mortgagee  obtained  possession  of  the  estate 
mortgaged,  or  receipt  of  the  root  or  profits,  unless  when  a  written 
acknowledgment  of  the  mortgagor's  title,  or  of  his  right  to  redeem, 
has  in  the  meantime  been  given.  Sec.  81  provides,  in  effect,  that 
a  person  claiming  any  land  or  rent,  in  equity,  must  bring  his  suit 
in  equity,  within  the  period  during  which  he  might  have  brought 
an  action  (at  law)  to  recover,  if  he  had  been  entitled  at  law  to 
such  estate  or  interest  as  he  shall  claim  in  equity. 

And  following  all  these  provlstons,  comes  the  46th  secUon,  which 
enacts^  that  if  at  the  time  at  which  the  right  of  any  person  to 
bring  an  action  to  recover  any  land  or  rent  shall  have  first  accrued, 
as  thereinbefore  mentioned,  such  person  shall  have  been  an  infant, 
then  such  person  may,  notwithstanding  the  period  of  twenty  years 
may  have  expired,  bring  his  action  to  recover  such  land  or  rent, 
at  any  Ume  within  ten  years  next  after  he  shall  have  ceased  to  be 
under  such  disability. 

The  2 let  clause,  which  specially  relates  to  mortgages,  does  not, 
it  is  true,  contain  within  it  any  exception  on  account  of  infancy  or 
other  disability,  bnt  that  is  because  the  sole  object  of  that  clause 
was  to  settle  the  question  at  what  time  the  right  to  sue  for  redemp- 
tion shall  be  taken  to  begin ;  that  is  to  say,  not  fh>m  the  time  of 
the  estate  becoming  absolute  at  law,  as  might  without  this  clause 
liad  been  contended,  bat  from  the  time  of  the  mortgagee  entering 
into  possesion. 
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The  firat  eoont  alleged  that  the  pUdntlff  was  powwd  of  Utodf  near  ih»  rlv«r 
OloBabM,  and  \y  reaaon  thereof  bad  aright  to  the  benellt  of  the  water  to  work 
hla  mllla  on  paid  land,  and  that  the  defimdant,  \n  throwinf  tlalM,  Ae^  into  the 
•Inaak  had  wnmgftilly  otetmeted  hit  tnjnmm. 

Tha  aaoond  eovnt  stated  that  a  eertabi  raoe>waj  had  been  eoaatnioted  from  a  dam 
oa  aaid  atieaaa  to  the  laid  land  of  the  plalntUi;  bv  maana  whereof  «o  much  of 
the  water  aa  wae  neeaomnr  te  the  pnipoee  of  workiafr  the  plaintlir'a  mill  did 
and  oaght  t»  Worn  tlHoagh  hM  nHe>waj,  hat  that  the  detedaat  wrongfoUy 
threw  flaba  and  pmom  of  timber,  Ac.  into  the  stream  above  aaid  rade>waj, 
which  aaBk,aiid  inreventad  the  water  from  flowing  In  Its  acenatomed  manner 
throoRh  aaid  mee-wnr  to  the  pialatlff'B  land,  and  ao  hindered  the  plaintiff  in  Us 
«^)o]r■Mnt  of  the  aaid  atieam. 

It  appeared  that  the  plalntlff'a  land  on  whkh  the  mfll  atood  was  not  upon  the 
atream,  but  that  between  it  and  the  stream,  along  the  raoe-war,  a  tract  of  land 
toftervmed  belonginf  to  one  R.,  fh»  whom  the  plaintiff  held  a  leaae»  slTing  him 
n  right  to  nee  the  water.  Several  other  peraona  owned  mPls  above  the  plMitlff, 
who  were  alao  ened  bgr  him  at  tbe  same  anslteij  and  It  was  Impoaslble  to  aseei^ 
tain  how  mndi,lf  any,  of  the  obatmction  was  caused  liy  thedeiendant,  and  how 

AM,  that  this  evUenoe  Mppevied  the  dednratlon :  ttet  the  plaintiff  WM  entitled 
toreoover ;  and  that  tfte  nncertaiatj  as  to  the  amount  of  dtfendanf  s  liability, 
ftrmed  no  gnmnd  Ibr  dlatarMng  the  verdict,  whiefar^Si  tx- 140. 

AM,  alao,  that  aa  tiie  kJury  complained  dtihm  eansad  dj  aets  made  wrongfel  bv 
atatota  (Conaal.  atataU.  a  eh.  47,  ase  2X  and  sndi  aa  the  nlaintUTeonM  ind£> 
vidnally  leeovar,  Ibr  It  was  nnneeessary  to  reftr  to  the  enactment  In  the  deel»> 
ration,  the  action  not  bstng  Ibr  any  penalty  given  by  it, 

The  deelaratioD  stated  that  the  plaintiff  was  possessed  of  oertain 
lands  and  premises,  with  the  appurtenances,  adjacent  and  near  to 
the  riTsr  sr  stream  called  the  Qtonabee,  and  that  by  reason  thereof 
the  plaintiff  then  of  right  onght  to  haye  had  and  enjoyed,  and  still 
of  right  ought  to  have  and  eigoy  the  benefit  and  advantage  of  the 
waters  of  the  said  stream,  for  the  purpose  of  working  the  mills  of 
the  plaintiff,  erected  and  being  in  and  upon  the  siUd  lands  and 
premises  ;  and  that  the  defendimt,  by  throwing  of  slabs  and  pieces 
of  slabs  and  other  timber  into  the  s^d  stream,  had  wrongfilly  and 
anjnriondy  obstructed  the  plaintiff  in  his  nse  and  enjoyment  of 
the  waters  of  the  said  stream  for  the  purposes  aforesaid. 

In  a  seoond  count  the  plaintiff  stated  that  he  was  possessed  of 
eertain  IsAds  and  premises  adjacent  and  near  to  the  stream  or 
riTer  called  the  rirer  Otonabee,  a^dby  reason  thereof  was  entitled 
to  the  use  and  low  of  the  sidd  stream  for  the  benefit  and  enjoy- 
ment of  the  said  land  and  premises,  with  the  appurtenances,  and 
for  the  benefit  and  enjoyment  thereof  a  certain  channel  or  race- 
way wae  coDstmoted  firom  a  certain  dam  on  the  said  stream,  made 


for  the  purposes  of  the  said  channel  or  race-way,  to  tbe  said  lands 
and  premises  of  the  plaintifl^  and  by  means  of  the  said  channel  or 
race-way  so  much  of  the  water  of  the  said  stream  as  was  neces- 
sary for  the  purpose  of  working  the  saw-mill  of  the  plaintiff, 
erected  and  being  in  and  upon  the  said  lands  of  the  plaintiff,  then 
of  right  did  flow,  and  still  of  right  ought  to  flow,  in  and  through 
the  said  chaunel  or  race-way  to  the  said  lands  of  the  plaintiff ;  but 
the  defendant,  intending  to  injure  the  plaintiff  in  the  use  and  en- 
joyment of  the  said  stream  for  the  purposes  aforesaid,  and  by  the 
means  aforesaid,  had  wrongfully  thrown  and  did  wrongftilly  con- 
tinue to  throw  into  the  said  stream,  higher  up  the  same,  and  above 
the  said  dam  and  channel  or  race-way,  slabs,  and  pieces  of  slabs 
and  other  timber  which  sank  in  the  said  stream,  and  into  the  said 
dam,  at  or  near  ffle  mouth  or  entrance  of  the  said  channel  or  race- 
way, and  by  so  sinking  they  obstructed  and  prevented  the  waters 
of  the  said  stream  from  flowing  In  its  natural  and  accustomed 
manner  in  and  through  the  said  channel  or  race-way  to  the  said 
lands  of  the  plaintiff ;  and  by  these  means  the  defendant  wrouff- 
fully  and  injuriously  hindered  and  prevented  the  plaintiff  in  his 
use  and  enjoyment  of  the  said  stream  for  the  purposes  afore- 
said, &c. 

The  defendant  pleaded,  1st,  not  guilty. 

2.  That  the  plaintiff  was  not  possessed  of  the  lands  and  tene- 
ments as  alleged. 

8.  That  the  plaintiff  was  not  entitled  to  the  benefit  and  advan- 
tages of  the  waters  of  the  said  stream  or  river,  in  manner  and 
form,  &c 

4.  That  the  damage  complained  of  was  caused  by  eonstmcting 
the  dam  mentioned  in  the  seoond  count  in  a  careless  and  improper 
unsafe  and  unskilfyd  manner,  without  providing  necessary  waste- 
gates  to  afford  a  passase  for  large  quantities  of  slabs,  bark,  drift- 
wood, saw-dust  and  other  substances,  annually  floating  down  the 
said  river. 

Issne  wis  Joined  on  these  pleas. 

At  the  trial  at  Peterborough,  before  Richards,  J.,  it  was  proved 
that  there  were  many  mills  besides  that  of  this  defendant  above 
the  plaintiff's  dam  :  that  the  plaintiff's  mills  were  obstructed  in 
their  working  by  an  accumulation  of  slabs  and  pieces  of  slabs  at 
the  entrance  from  the  river  into  his  race-way  seemed  to  be  clear, 
and  that  he  had  suffered  much  damage  firom  it,  but  it  was  difficult 
to  prove  certainly  that  a  part  of  the  Injury  was  occasioned  by  any 
slabs  thrown  into  the  river  at  the  defbndattl*8  mill,  and  impossible 
to  ascertain  for  what  portion  of  the  ioijury  the  defendant  could  be 
held  responsible.  The  jury  could  only  endeavour  to  make  firom 
the  evidence  a  probable  conjecture.  It  appeared  that  the  land  in 
question  was  not  actually  upon  the  river,  but  near  it,  and  that  tbe 
land  between  it  and  the  river,  through  which  the  race-way  rail, 
belonged  to  one  Rogers,  who  had  executed  a  lease  of  the  mill, 
with  the  appurtenances,  and  the  right  to  use  a  certain  quantity 
of  water  to  drijre  the  machinery  specified,  to  the  plaintiff  and  one 
Vanidstine,  ana  that  Vanalstine  had  assigned  to  tne  pluntiff.  ^ 

The  defendant's  counselmoved  a^  ground  of  non  suit  at  the  tM, 
thd  the  plaintiff  had  failed  to  prove  that  he  was  entitled  to  th« 
lands  in  the  declsmtion  mentioned,  or  to  sttch  an  interest  in  them 
as  gave  him  a  right  to  the  use  of  the  waters  as  he  alleged,  or  that 
he  was,  either  by  virtue  of  his  possession  of  the  lands  or  other- 
wise, entitied  to  the  use  and  flow,  of  the  waters  of  the  river /or  the 
purpouM  and  m  a  maimer  aUeged :  (that  la,  that  be  had  no  right, 
by  reason  of  any  thing  stated  or  proted,  to  hlive  the  wateta  of  the 
river  run  into  and  through  his  race-way,  which  would  be  diverting 
them  from  the  natural  odirse  of  Uie  stream.^ 

Leave  was  reserved  to  move  for  a  nonsuit  on  these  grounds, 
and  the  jury  found  for  the  plaintiff  and  $40  damages. 

Bead,  Q.  C,  Cbtmned  a  rule  niti  for  a  nonsuit  on  the  leave  re- 
served, or  for  a  new  trial  on  the  law  and  evidence,  on  the  ground 
that  the  defendant  was  entitied  by  the  evidenoe  to  a  verdict  on  his 
second,  third,  and  fourth  pleas  He  cited  JSeadtworth  t.  IbrUa^- 
ion,  1  Q.  B.  7d2 ;  Bnmton  v.  J7att,  lb.  792  ;  CdwhbeU  V.  RummM^ 
26,  L.  J.  Ex.  84 ;  Wood  v.  Waud^  8  Ex.  t48  SampMwn  v.  Hod^ 
dindU,  1  C.  B.  N.  S.  690;  MUU  v.  Dixam,  4  V.  C.  C.  P.  222 ; 
Tucker  Paren^  7  U.  0.  C.  P.  269  ;  Maton  v.  HiU^  6  B.  &  Ad.  17. 

Adam  CrookM  shewed  cause,  and  cited  ^mhrty  v.  Oipm,  6  Ex. 
869;  DiektMon  T.  The  Grand  Junction  Canal  Vo.,  7  Ex.  299; 
WhaUy  T.  Lainff,  2  H.  &  N.  476  ;  Jfa«oii  v.  J7tU,  6  B.  &  Ad.  1 ; 
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Miner  y.  Oilmour^  12  Moo.  P.  C.  C.  181  ;  Lard  ▼.  Th$  Commit^ 
iionert  fbr  the  City  of  Sidnty,  lb.  484  ;  Chtuemort  y.  Richardt,  6 
Jar.  it.  8.  878  ;  Additon  on  TorU^  10,  68-4  ;  Rogtrt  y.  Dickion^ 
}0  TT.  0. 0.  P.  481 ;  I^orihamy,  Hurley ^  £.  &B.  665,  Consol.  Stots. 
17.  C,  oh.  47,  0«o.  2,  oh.  48. 
The  fi^tt  of  the  owe  more  fallj  appear  In  the  judgment. 

BoBZHaoir,  C.  J.,  deliyered  the  judgment  of  the  oourt. 

!(he  eyideooe  upon  the  trial  proved  we  think,  that  there  vaa  a, 
great  obatruotiom  to  the  entry  of  the  water  of  the  river  OtoniLbee 
lAto  the  raoe-waj  vhich  led  from  the  inill'pond  to  the  plalutiff 'a 
mill  occasioned  by  elabs  and  parts  of  slabs  thrown  into  the  river 
at  the  mills  above  the  race-way,  some  of  them  a  long  distance 
above.  It  was  proved  that  the  slabs  and  what  are  oalled  grindings, 
which  are  parts  of  slakM  which  have  been  crushed  into  piecea 
befose  being  thrown  in,  collected  in  lar^e  qnantities  at  the  end  of 
^e  pond  aboy«  and  near  to  the  plaintiff's  race-way,  and  formed 
l^io  '%  aoiid  B^aaa,  the  grindings  filling  up  the  inti»r8tioee  among 
th^  sli^B, 

The  effect  of  this  was  to  lessen  the  quantity  of  water  in  that 
part,  to  obstruct  it's  passage  into  the  race-way,  and  to  foroe  it  on 
one  side  away  ftrom  the  taoe-wi^,  and  down  the  natar«l  channel 
Of  the  river. 

That  the  plaintiff  suffered  great  damage  from  the  obstruction 
yg»A  proved  clearly.    His  claim  was  oonflned  to  the  year  1860. 

The  difficulty  was  in  making  it  dear  for  what  portion  of  the  in- 
jury the  defendant,  or  any  other  proprietor  of  any  other,  ipills  on 
the  stream  hasher  up  the  stream,  oould  be  justly  held  liable. 
Beven^  potions  had  been  brQi(ght»  and  wjore  tried  ^t  the  same  as- 
aisea»  egiiinet  other  i^ill  owness ;  each  defended:  on  his  own  groood 
and  was  in  nc  manner  req»onsible  except  for  snph  i^ury  as  he 
imX  himself  oocamoiied  by  the  slabs  that  had  been  thrown  in  by 
himself  or  his  workmen  at  his  ovm  mill. 

It  was  imposable  to  shew  clearly  what  proportion  the  defsiMlnnt 
in  each  action  had  oontributed  to  the  grievance  complained  of. 
They  clearly  oould  not  have  been  all  made  jointly  liable,  and  it 
eould  be  no  reason  why  one  of  the  wrongdoers  should  not  be  held 
individually  liable  for  such  wrong  as  he  had  done,  because  other 
mill-owners  had  individually  oommitjted  similar  wrongs. 

If  an  arbitration  had  been  held  between  the  plaintiff,  ai^d  all  the 
pai'tiea  sued,  an  arbitratpr  would  attempt  to  setUe  in  the  first  place 
vl&at  dimiage  the  plaintiff  l|ad  suffered  on  the  whole,  and  then  he 
9tgbt  have  endeavonr  to  apportion  aa  he  best  could  itpon  the  evi- 
dence "wkP-i  portion  of  the  whole  damage  eaqh  should  pay,  but  this 
oould;  npt  be  so  easily  €|ona  by  different  jories  disposing  of  diffe- 
iffUDlL  iiot^oo^.  It  n^ay  have  been,  attempted,  and  perhaps  it  was, 
to  ti^^  care  thai  th<^  verdicts  in  all  thb  oasfs  did  not  make  up 
together  a^j^noqn^i  ij^noh,  exceeding  thp  whole  4abmS9  the  plaint^^ 
hpA  firoved, 

Supposing  any.  d|ffipuHy  on.  that  head  avoided  so  far  a^  it  oonld 
be,  then  there  wan  the  di&culty  of  making  out  witli  aiyr  tolerable 
degree  of  cefrtainty  wlfift  proportion  of  slaf»p  had  come  dowai  from 
e^ch  mill'  e^peciaUy  when  we  oonaider,  tl^at  the  grindiis^  as  th^ 
are  ci^lea,  oon)4  not  ir«U  1^  traced  to  haiv e  come  flK)m  one  mill 
more  than  i^  other,  thoiigh  when  wbole  qlabs  hfii^[>ened  to  be 
9»arked,  aq4,  the  maidc  linowo,  th^  wooid  ^OTidaonie  in.%^rlal 
loir  ealpulation. 

It  is  to  bn  aasum^  that  tl^e  joi^did  i^^  w«Vl  i^  tMj  ooii}d  in 
i|he  perpl^ty  of  the.  ca^e^  ^  took  care  to  Ifnep  withi^  bounds. 
W^  do  not  see  thatany  good  ground  hf  s  been  made  out  for  disturl^ 
ing  the  verdict  so  far  M  regaide  the  amount  of  j^ff>fgm^  0|p  the 
gaffiei^ney  of  "th^  teetimony  tp  prove  thfs  defendant  lii^U 

And  that  the  de^dnnta  oonhl  all  of  them  hmvi)  avoided  doi^g 
the  iijnry  Qomplained  b)[  liy  burning  tti^  slabe,  or  oth^^ise  get- 
ting rid  of  them,  cannot  b^  dotabted  If  th(^  coulcl,  and  have  ^ik- 
ont  neces^f ty  dope  a  wrong  tq  t^e  plmtifr  by.  tl^roiring  tl^em  intp 
tlff^  r^ver,  end  leaving  them  to  gp  wherever  th^  stream  wonld  take 
th^in,  thffi  i)x9j  mn^  be  liisblci  to  make  compensation  fbr  that 
Xron^,  wliich  indeed  thiq  defbndanidoes  not»  i(^  think,  dispute. 

Bnf  lie  otjecta  that  the  pl|tintiff  has  no  right  of  action,  &r 
t^se  reaeons,  that  be  hip  not  whft  is  oalled  a  riparian  prpprietor, 
hip  land  no^  being  adjacent  to  the  river :  tl^at  his  race^wigr  leads 
i^  the  pond-— la  other  words  ont  of  the  river,  for  the  pond  it 
fe^ma  at  that  place  is  a  natural  basin,  that  had  always  been 
bovtered  with  water  before  any  dam  weB  there,  though  the  water 


in  the  pond  was  not  so  deep  :  that  between  his  race-way  and  his 
mill,  which  is  a  conaideraUe  distance  below  the  pond,  there  is  a 
a  tract  of  land  of  some  width  belon(ring  to  another  party,  and 
Ijing  between  his  race-way  and  his  mUls.  along  the  whole  course 
of  the  race-way ;  so  that  what  the  plaintiff  is  In  ^t  claiming  is  a 
right  to  divert  [mrt  of  the  water  of  the  river,  and  carry  it  through 
this  race-way  ;  and  what  he  complains  of  is,  that  by  the  obstruc- 
tion from  the  slabs  thrown  in,  the  entrance  of  his  race-way  or  dam 
is  to  a  great  extent  closed,  and  the  water  thrown  off  flrora  it  into  the 
natural  course  of  the  river^  to  Ms  great  injury  a^  owner  or  tenant 
of  the  mills  below. 

There  are  two  actions,  pending  in  the  Court  of  Common  Pleas 
by  this  plaintiff,  Austin,  against  ihe  owners  of  other  mills,  for 
wrongfmly  throwing  slabs  into  the  river  above,  and  thereby  con- 
tributing in  part  to  the  very  injury  that  he  complains  of  in  this 
suit  The  declaration  is  the  same  in  theee  actions  as  in  this 
against  the  defendant  Snyder,  and  upon  the  trial  the  same  objec- 
tions were  taken  to  the  plaintiff's  right  to  recover  upon  the  plead- 
ings and  evidence  as  have  been  takon  in  this. 

The  case  of  N^ortham  v.  llurUy  (I  E.  &  B.  665)  goes  far,  we 
think,  to  support  the  plaintiff's  right  to  recover  on  the  declaration 
as  it  is  Aramed  in  tbe  present  case  and  in  the  others,  though  it  is 
not  exactly  applicable,  because  in  that  ease  the  plaintiff's  land,  ee 
we  read  the  case,  was  not  upon  the  same  stream  as  the  defend- 
ants ;  but  perhaps  in  substance  these  cases  are  not  distinguialiAbte 
from  it.  It  ie  true,  as  stated  in  this  declaration,  that  the  plaintiff 
was  posseesed  of  lands  and  premises  near  the  river,  and  by  reason 
of  his  possessing  those  lands  he  had  a  right  to  the  advantages  of 
the  waters  of  the  stream  Ibr  tbe  poipoee  of  working  his  mill,  for 
by  his  lease  ft*om  Rogers  he  had,  as  it  was  shewn,  a  right  to  the 
use  of  the  waters,  as  Rogers  had,  who  owns  the  land  all  the  vr^ 
to  the  river ;  and  under  such  a  state  of  things  the  ease  of  ITortkam 
y.  Hurley  does  seem  to  support  the  plidotiff 's  asaertion,  that  by 
reason  of  the  poeeession  of  lands  neat  the  river,  he  has  a  right  to 
the  use  of  the  water,  for  Rogere  oonld  have  taken  a  porlloa  of  tbe 
water  of  the  river,  and  led  it  to  his  mills  below,  except  as  to  any 
person  above  him  who  oou^  truly  oomplain  of  being'  injured  by 
such  diversion. 

The  Court  of  Common  Pleas,  upon  the  oaoe  a»g«ed  before  them, 
have  come  to  the  conclusion  that  t^e  legal  otjeotlons,  either  as  to 
the  form  of  declaration  or  as  to  th(^  variappe  between  the  ovideaoe 
and  the  deolaration  In  regard  to  the  right  claimed  by  tbo  plaintiff, 
are  not  entitled  to  prevail,  and  we  have  seen  the  judgment  they 
are  prepared  to  propounoe  in  tbe  Qaee.(a)  We  incline  to  the  same 
opinion,  though  in  going  through  the  many  cases  cited  we  have 
met  with  dieta  of  the  learned  judges  whiqb  It  <|id  npt  appear  to  us 
OHsy  to  reconcile  with  the  language  of  thA>  ooMxt.  in  Jnorihram  v. 
Hmrky* 

It  is  farther  to  be  considered,  a?  Applying  U>.  nil  these  acUons 
brought  by  the  different  plaintiffs,  that'  the  iniury  wluoh  the 
deibndaats  am  ohaiged  with  is  shewn  to  have  proceeded  from  acts 
prohibited  by  our  statute,  Con«ol.  Qtats.  U.  C,  ch.  47,  sec.  2, 
namely,  thnewing  slabs  and  other  stuff  into  a  stream ;  and  that 
the  plaintiff,  as  an  individual  suffiering  a  private  and  particular 
damage  from  the  pubUo  wrong,  i^  oleany  entitled  tp  sue  for  such 
damage.  In  suing  upon  that  ground  we  do  not  consider  that  he 
is  bound  to  make  vefbrence  to  the  statute,  for  he  is  not  suing  for 
any  specific  penalty  given  by  the  statute,  and  we  are  bound  to 
know  that  by  the  public  law  the  act  complained  of  Is  in  itself 
unlawfeV;  and  the  plaintiff  has  set  forth,  and  has  shewn,  that  by 
reason  of  hie  possessing  land  and  a  mill  near  the  river  he  suffers 
a  Mcnniary  damege  fh>m.the  nnlawfyil  act  of  the  defendant 

We  do  n6t  diflWr  from  what  we  find  to  be  the  opinion  of  the 
Oonrt  of  Common  Pleas  on  the  questions  Involyedi  and  Indeed  it 
would  be  very  embarrassing  to  have  confiicting  opinions  in  the 
two  oonete  in  actions  by  the  same  plaintiff  depending  on  precisely 
similar  facts. 

in  our  opinion  the  deijandant's  rule  should  be  discharged^ 

Rule  discharged.  r&) 


to  an  jlMlAi  V. 


and  Amim  v»  AMapm  «et  yvt 


(a)n»<M 
ffDorttd. 

^)  Ttnan  WM  aooUi«r  aetloa  bvpoffht  by  tbe  mme  pUlntlff  agaiiwt  another 
MMidiiiit,  HogbeioB,  the  dedaratloii  mIiik  the  eeme  m  Io  this  OM.  The  Jury 
there  foand  eieo  Ibr  tbe  platatiff,  and  $iOO  doaagee,  snd  e  rvie  «M  obtained  by 
JBsekt,  Q.(X,  for  a  nomndt  ornew  trial, wm dlaoharged  te  the raaeanfabove  given. 
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It  !■  Illegal  tn  tbii  eoantiy,  «f  ft  «n  ia  Kngiattd  baiirv  ttie  28  Oea  U^  cb.  8«» 
to  marry  by  lieeoM,  whera  either  of  the  parties  is  under  twenty-ooc^  viOwiit 
ooneent  of  pa«nU  os  gqardiaqa;  <uad  tbi^  want  of  coo^nt  la  a  breach  of  the 
bond  g^ren  ob  6ma3Brnir  raeb  llbebae,  eondltfened  that  Uiero  fa  no  UwAil 
eatsto  at  Imyedhnettt  to  Under  the  marrlasew 

4SmbU,  howeTer,  that  the  eleventh  danse  of  the  statute  is  not  In  Ibroe  in  this 
eonutiy,  and  that  such  a  marriage  tlierefow  is  not  Told. 

^  (T.T,25Vlc) 

Seire  Fsoias,  on  a  bond  to  the  Crown,  jiTeii  by  defeadants 
Jehiel  D.  Roblin  and  Samuel  Ha^  janior.  Flea,  nerer  iodebted. 
The  plaintiff  took  issne  op  tho  plea,  and  eagsestei)  the  following 

**  And  hacBapoo  ik&  said  plaintiff  snggesto  and  givM  the  conrt 
here  to  nnderstand  and  be  informed,  tbat  the  i^id  l^ond  in  the 
told  writ  of  tctrv/oew  loientioned  ira9  and  i^  Bjiibjebt  to  a  certain 
oonditioB  theMwider  wiitten,  whereby,  alker  reciting  that  whereas 
a  lioense  of  marriage  had  that  day  been  obtained  for  the  parpose 
of  joinini;  together  in  holy  matrimony  John  ?.  Stephen,  of  i^^r 
pane^  in  tl^e  cQupti^e  of  (ennos:  and  Ad4^ngtAD,  gentleman,  and 
Mary  Ann  Foote,  of  the  same  place,  spinster,  tJie  condition  was 
deelaced  to  be  snob  that  if  it  shall  appear  that  there  is.no  affinity, 
consangninity,  precontract,  or  any  other  lawful  canse  or  impedl- 
ment  to  binder  the  said  John  H.  Stevenson  and  Mary  ijin  FooU$ 
being  joined  tocetber  in  holy  matrimony,  then  the  said  obtigiation 
shalllie  nnlt  ana  Yq\^  otiierwise to reinaW in ^oil  A>rqf» an4 yirti^. 
Nevertheless,  for  assigning  breaches  of  the  said  condition  of  the 
^aid,  bond,  the  s^id  plaintE^T  in  fSftct  saith  that  ther^  ifU9  lawful 
fbau^e  and  impedinient  to  hin(}er  the  said  John  H.  Steyenaqn  and 
Mary  Ann  Foote  from  being  joineJ  together  in  ho^  matiimony, 
in  this,  that  the  said  John  H.  Stevenaon  was  uncier  the  age  of 
twenty-on^  years,  and  was  not  a  widower,  and  tbat  John  SteTen9on, 
father  of  the  said  John  H.  Stephenson,  then  liviog^  did  not  gite 
bis  consent  to  his  son  being  so  married,  contrary  to  ttfe  form  and 
«ffect  of  the  said  writing  obligatory,  and  of  the  said  condition 
thereof." 

The  canse  came  on  foi?  trial  at  Kingston,  before  Bichaids,  J. 
The  defendant  admitted  the  truth  of  the  allegation  in  the  sugges- 
tion mentioned,  when  a  yerdlct  was  entered  for  tiie  plaintUP,  and 
damages  assessed  on  the  breaoliea  at  on«  shliUiig,  wa^eat  to  the 
ppiaion  of  the  court  whether  on.  th^  caM  thf)  pUintiff  vap  (entitled 
to  recoTer> 

4-  Kif^africk  Bji^  ^^rinc€  for  tiJMi  Ccoirnr  Richardf,  Q.C.p 
tipntra, 

26  (^OL  IX.  <^.  Sa  (JmpQidal  act);  14  Ooo.  III.  ch.  88 ;  93  Qpo. 
Ut  cH.  5 ;  dS  ueo.  III.  ch.  4 ;  59  Geo.  III.  ch.  15 ;  2  O^o.  lY.  ch. 
il;  U  aeo.  lY.  db.  Sfi;  Utgina ▼.  Secktr^  14  tf.  C.  Q.  3. 604,  f  erp 
^te4  on  t|^ci  argnmfmt. 

RoNBtoif,  G.  J.,  deltfered.tbe  judgment  of  the  conrt^ 
We  asanme  from  the  caoe  staled  that  Jo)io  H.  SteT9«HK)ii  was 
abate  the  age  ef  fourteen  years  and  under  twenty-one  at  Uie  time 
he  waa  mukied,  and  that  it  is  nnneceeeary  to  the  determination  oC 
the  oaae  to.  refer  to  the  state  of  the<  law  a»  it  sogarde  the  marriage 
o€  a  boy  under  &mnteen  yearq  of<  age,  or  a,  girl  under  twel^ve^ 
Both  parties  we  asenme  wftre  above  that  s^.  when  by  \9m  thi^ 
wonld  be  deeeMd.  capable  of  giving  their  owneonaent, 

9hen.aa  to  the  leg^  effect  of  SteTeneon  beiiig  nndec  tl^eegn 
eC  tw«nty.^ne  years.  In  the  case  of  tl^e  3^  Kmg  t.  ^  hMir 
itmu  of  Uodnett,  (1  T;  B.  99,>  Lord  Mansteld  WM  required  to 
0lve  judgment  in  *  caae  in  which  the  poiftt  to  be  deitermined  wna 
the  effset  upon  the  legaUty  of  a  maymJige  of  the  faet  U^ai  the  giri, 
who  was  iUegltimato,  wae  under  twenty-one  at  the  tame  of '  bee 
ma^criage,  and  that  these  was  no  consent  of  parent:  or  gnardien* 
His  loMehip  haidng  to  oonsider  the  effecti  of  the  a^tltte  2Q  Geo. 
II.  eh.  S3,  upon  the  question  before  the  oonct,  enboned.  into  thie 
ezpianataott.  Bte  said  tbat  before  that  statnte  elandeetinie  mer- 
rii^gea,  iddoh  it  Wee  tiie  oljeot  of  tiMt^  eot  mpEse  effbotuaUy  to  pre- 
TCikt,  «  were  so  due  to  be  euro  pxaeiieabU  that  the  counte  would 
not  vo|d  the  conteaot,  hnt  still  they  were  oontraiy  to  hMw*'*  '^-^e 
law  of  Bnglttid,"  he  said,  ««exeonted  by  eoeleeiastieel  eoucte, 
prohibited  it,  and  made  it  unlawftil  to  marry  ainr  person  in,  pct> 
Tate ;  so  that  no  clergyman  of  reputation  darea  to  mar|7  any 
person  without  license  or  banns.  If  they  married  with  license, 
there  waa  an  oath  that  the  parties  were  of  age ;  or  if  unde.r  ag^ 
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that  tl^ey  l^ad  tl^e  coi^9eut  of  parents  or  gnardianp.  If  bjT  l>%lVi?i 
U  WAS.  no  objection  to  the  marriage  thi^  the  parties  ^ere  undpr 
age.  All  ot^er  marriages  were  illegjji;  b^  npt  liemg  ya^at^,'' 
rthat  iftj  not  bpingiYoid,)  "tfeft  praptip??  stUt  cc^ijtijiq^ecL  tt[erer 
fore  this  $fii  was  parsed  ip  o|:^er  to  p^eyent  these  Illegal  prectioo^, 
and"  (i^he  afterwardt;  a|(Id6(i|^i  "Q&ly  ipa^?.  ttf^t, le^q  praotip^l>iiq 
ufhieh  IDOA  h^Qve  Ulegaiy 

When  parties  are  mended  1^  banns,  i;  either  of  them  should  be 
under  a^^e,  the  publication  of  the  banns  in  the  open  manner 
required  gives  parents  and  guardians  tiinely  notice  of  the  intended 
marriage,  and  an  opportunity  of  forbidding  it,  and  if  they  make 
no  effort  to  prevent  it  their  consent  may  reasonably  be  assumed. 

When  the  marriage  is  by  license,  this  opportunity  of  inttBrpo^M^g 
is  not  affi>rded,  and  therefore  before  glinting  the  license  it  is 
right  to  exact  some  security  that  the  parties  a^^  of  agjo,  hj  whicjh 
we  mean  of  the  fall  age  of  twenty-one  years. 

The  If^w  of  Bogland.  we  see,  did  require  it  before  tl)f{  26|  Gtoo, 
IL  ch.  $$,  was  paasedi  an(|  noticing  lias  b^en  enacteid  ui  thjei  ^ror 
vinoe,  to  dispense  with  that  precaution. 

Then  as  to  th^  ISoglish  Harriage  AcL  2Q  Q^.  II.  cJ^.  88,  that 
part  of  it  which  made  the  m&rriage  by  license  of  i^  minor  wlUiqut 
the  consent  of  parents  or  gnardians  f^bsojiutely  void,  l^as  beeq. 
repealed  in  En^and  by  the  st^^ite^  ^  Geo.  IV-  C^i.  75 ;  but  th^); 
repealing  act  has  no  force  in  Canada,  beini^  p^e^  ijiiioe.  Qn]r  con-' 
stitution  was  given  to  us. 

It  is  cleai;  that  the  2q  Qeq.  K.  cl).  ^.  bi^  i^i  in  it^elt 
any  binding  force  i^  this  coontry;  npt  merely  oecaafie  ^me  of  ij^ 
proTisiqns  are  in  tl)e  nature  of  thinp  ioapptic^kble  to  u^,  an^  incap. 
ble  of  being  cvried  oji.i,  fof.  tl^t^t  might  npt  present  oife^r  pftrts  of 
the  sape  act  &oip,belpg  ip  fo^  to  yhicb  there  might  be  90  such 
oluectiofi,  but  becai^e  by:  M^e  19th  clai^se  of  tbM  4ta^i(te  It  is 
expressly  prc|vjdei  that  nothing  i;^  tl^e  s^t  contftlped  sh^tt  ^ftc.nd. 
<*  to  any  marriages  solemnised  beyond  tbe  esas.*^  It  iS:  ven^  qteiu: 
that  U  was  not  intended  to  be  m  fprpe  ip  tpe  qolonies. 

Bnt  when  by  our  statute  8!^  Geo.  HI.'  ch.  ),  the  pfovinclal.legi^- 
lature  adopted  the  law  of  Bngland  as  the  mle  of  decision  i|i  these, 
words,  **  that  In  all  matters  of  controversy  rdaHti  to  property  ani 
civil' riff  hit,  resort  shall  be  had  to  the  laws  0^  Bng|land  as  the 
rule  for  the  decision  of  the  same,"  they  adopted'to  the  extent 
mentioned  not  merely  the  common  law  of  Bnj^and,  but  also*^  the 
statute  law,  with  the  exceptions  specifted  in  the  ect,  ahd  with 
other  exceptions,  though  not  specified,  of  such  laws  as  are  dearly 
not  applicable  to  the  state  of  things  existing  in.  the'oolony,  of 
which  various  examples  might  be  cited. 

We  oonsider  that  our  adoption  b^  82  Geo.  UI.  oh.  l^  of  the  law 
of  England^  to  the  extent  and  with  the  exceptions  juat  mentioned, 
included  the  law  generally'  which  related  to  manrfaigeb  The  sta^ 
tute  26  Geo.  It  oh.  88,  betng  In  force  in  Bngland  when  our  statnte 
82  Geo.  IIL  di.  1,  was  passed,'  was  adopted  as  wall  al  other 
statutes,  so  far  as  it  consisted  with'  bus  eiyil  inatitntions,  being 
pact  of  the  law  of  Bngland  at  that  tims> "  r^Mdsr^  to  o^at  9^4  .•*' 
thut  Uk  iQ  the  oiiil  righ^.  which,  an  ia))p|hitant  of  tapper  C|kpi%<2# 
m»j  claim  es  «  hifsbendiand  wilei  or  eftl^v^  Um^  ^(^^  nmftsfi 
eUeged  to  have  been  solemiiisediR  Upp«  Pwu^. 

Xhe  legUlfttwre  of  Upper  Gena^  hftjo  ^.  nsgprdf^  thUioQiit|9;« 
M  tppewrs  by  tbe  Bt»t3ite.88  Gee.  UI.  ch*  ^  secjipff^  I,  8,  «pd  % 
89  Geo.  m.  ch.  4^  sec.  4  nod  11  Geo,  IT.  ch»  9^  in  which.  tb«r 
h»ve  reoognised  the  BngUeh  MfuQrifge.Act^  in  e$^^  th^A  uf^ 
in  express  terms,  as  baring  the  force  of  law  here  m  a  gen^jra^; 
e«se»  and  opntrolUng  the  manneic!  ii|  which  iparriagt  ie  x^i  be 
eolemmsed^  We  tnd  nothing  iy».  the  ordinances  o£  the  Govi^ojp. 
and  couneil  of  tJiie  provineeof  Qn^Q,  nor  eiiy  thing  H^t^  m^. 


statntqs  U  Ge^.  III.  eh.  88^  or  8J  Geo-  HL  ^,  8^,  on  &*  »7 
other  British  sMoHi  passod  bet^BW  the  20  Qeo,  It  qh,  8^  ^^ 
the  time  o{  onr  adoptinit  ^9  htw  o^  Bng}j»n4»  ifh^  9W>«ffi|c^  j^ 

in;  this  mtiMiv  npr  any  tiling,  in  sAif  Bi?iti#h  or  il^lPiffiialr  M^  BM§^ 

einoe,  which  either  extends  U)  the  qoloiaes  gpn^rMiir  on  t9  PvMKift 
in,  pwticnlAc 

The  royal  instmctioMt  ta  the  gevemcw  Qf  Cai»4%  ^•.Jwftf 
have  given  to  them  authority  to  issue  marriage  licenses,  ands9ic|, 
authority  hs^  been  recessed  by  the  l^;is)fktni:^  ifi  tbe  t^l^ 
w/a  have  referred  to,  and  in  others. 

From  what  we  have  stated,  then,  we  draw  this  infewc^— thet 
hgf  the  ]^y^  of  tipfiland,  as. if  f^tood  be^i;9  the  2§  G9Qr|t  Ph«  ^> 
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M  well  M  after,  it  was  nnlawfal  for  any  person  to  solemnise  mar- 
riage otherwise  than  after  pablication  of  banns,  between  parties 
both  or  either  of  whom  were  under  the  age  of  twenty-one  years, 
without  the  consent  of  parents  or  guardians.  It  was  so  far  illegal 
that  it  was  prohibited  by  law,  although  before  26  Geo.  II.  eh.  88, 
the  marriage  would  not  on  that  aooount  haye  been  absolutely  yoid. 
Long  before  the  26  Geo.  II.,  the  canons  required  that  no  license 
should  be  granted  to  marry  without  publication  of  banns,  but 
upon  good  caution  and  security  taken,  and  the  security  was  to 
contain  among  other  conditions*  this,  that  the  parties  to  be  mar- 
ried (if  under  age)  had  obtained  the  consent  of  their  parents,  (if 
they  be  liTing.)  or  otherwise  of  their  parents  or  goremors. — 
(Bum's  Bcclesiastical  Law,  toI.  ii.,  title,  "  Marriage.")  And  this 
law  of  England  has  been  no  further  changed  by  the  26  Geo.  II., 
than  by  making  the  marriage  yoid  which  shall  be  solemnised 
without  such  consent 

Whether  the  11th  section  of  the  act  containing  that  proyisTon 
was  eyer  part  of  the  law  of  this  proyinee,  by  yirtue  of  our  adop- 
tion of  the  law  of  England,  may  fairiy  be  questioned.  If  it  ever 
was  it  must  be  so  still,  as  we  haye  already  mentioned,  because 
the  English  statute  repealing  it  is  of  too  modem  a  date  to  be 
binding  upon  us  by  virtue  of  our  statute  82  Geo.  III.  ch.  1, 
and  it  has  no  relation  to  the  colonies ;  but  it  would  be  difficult  to 
satisfy  ourselves,  we  think,  that  it  ever  has  been  in  force  in  Upper 
Canada,  on  aeoount  of  the  impossibility  of  applying  the  12th 
Clause  to  the  condition  of  things  here.  We  could  not  therefore 
Aave  the  enactment  respecting  the  consent  of  parents  in  its  integ- 
rity, and  as  it  would  work  great  hardship  to  have  the  11th  clause 
in  force  without  the  12th  or  any  other  provision  as  a  substitute 
for  it,  we  shall,  perhaps,  if  we  find  it  necessaiy  in  any  case  to 
determine  the  point,  find  it  right  to  detefmine  that  neither  of  these 
clauses  could  he  taken  to  fbrm  part  of  our  law  of  marriage  under 
our  own  adoption  of  the  law  of  England  by  82  Geo.  III.  ch.  1. 

But  whether  we  should  hold  that  the  11th  section  of  the  26  Geo* 
^I.  is  in  force  here  or  that  it  is  not,  it  is  still  true  thai  the  law  of 
England,  which  we  adopted,  makes  it  illegal  to  solemnise  a  mar- 
riage of  a  minor  by  Ueetue  without  the  consent  of  parent  or  guar- 
dian. Whatever  authority  we  have  for  dispensing  with  publication 
bf  banns,  by  obtaining  a  license,  must  be  taken,  we  think,  to  be 
licoompanied  with  the  direction  respecting  the  consent  of  parents 
or  guardians  in  ease  of  minority. 

The  fact,  therefore,  of  either  of  the  |»arties  being  ander  age, 
and  there  being  no  consent  of  the  parent,  would  be,  in  the  words 
of  the  condition  of  this  bond  as  set  out  in  the  record,  «  a  lawful 
cause  to  hinder  the  marriage'*  of  the  persons  mentioned  in  it, 
because  it  made  it  against  law  to  narry  them  without  such  oon- 
tent,  whether  the  marriage  would  or  would  not  be  in  this  pro- 
vince abeoltttely  void,  asit  would  have  been  in  England  under  the 
26  Geo.  II.,  while  no  part  of  it  had  been  repealed. 

The  clergyman  or  minister  who  was  requested  to  solemnise  the 
marriage  without  publication  of  banns,  and  by  virtue  of  the 
lioense,  would  rightly  desire  to  avoid  infringing  the  law,  and  to 
that  end  would  rely  on  the  security  on  which  he  would  assume  the 
lioense  must  have  been  obtained ;  and  the  public  officer  to  whom 
the  Governor  has,  with  the  sanction  of  Uie  Queen  and  of  the  legis- 
lature, committed  the  duty  of  issuing  marriage  licenses,  must 
equally  desire  to  avoid  glvisg  a  license  to  do  what  the  law  pro- 
hibits. 

This  shews  that,  whether  the  marriage  for  want  of  the  consent 
of  the  parent  would  be  void  or  not,  there  was,  nevertheless,  a  legal 
sanction  for  taking  such  a  bond  as  in  this  case  is  sued  on. 

Then  it  is  admitted  that  what  is  suggested  in  the  reoord  as  a 
breach  of  the  condition  is  true,  and  the  only  question,  besides 
what  we  have  been  oonsidering,  is  whether  the  objection  of  want 
of  consent  of  parents  is  within  the  oondition  of  this  bond,  which 
makes  no  mention  of  that  requisite  in  particular  terms,  but  does 
require  that^ere  shall  be  *'no  affinity,  consangnini^,  pre. 
contract,  or  other  lawftU  eatue  or  impediment  to  hinder  the  mar* 
riagt/* 

We  think  the  want  of  consent  of  the  father  of  the  minor,  under 
the  circumstances  stated,  was,  as  we  have  already  stated,  a  lawful 
cause  to  hinder  the  marriage,  for  if  the  fact  had  been  known  we 
llittst  iMsiuno  that  the  Ucense  would  not  have  been  issued,  as  It 


ought  not  to  have  been  by  law,  and  so  the  marriage  by  lioense 
would  not  or  should  not  have  taken  place,  though  if  the  license 
had  issued  and  the  marriage  had  taken  place,  it  would  not  have 
been  void. 
In  our  opinion  the  postea  should  go  to  the  plaintiff. 

Judgment  for  the  Grown. 


Thi  QvBnif  T.  PlvUkxtt. 

^fii^Anp^y— SVeqMii  Xtoad—QrmA~^lket-^Redm*a  Aterr  fo  Miealc 

For  •  Mriod  of  DMrly  60  y««n,  th«ra  hftve  beM  tnT«U«d  radi  throvgli  th« 
HamW  niJrn,  Ib  the  tomuhip  of  lltoblooko.  Tlmo  modi  ware  not  laM  oot  by 
any  faMle  anthoritj;  but.  In  tbe  abMOC*  of  rtsular  allowaiMM,  wart  oaed  by 
tbo  paUie  at  pfaMam.  Ibaj  at  tliMa  yarled  te  tMr  aovraa.  sad  vara  Irra- 
gvlar  in  tbair  dlfaetkm.  On  Slat  Uareb,  1S8&,  700  noraa,  *•  with  aUovaaoaa  ftir 
roada,  aa  left  by  tha  anrraj  of  Daputj  Snrrajor  Hawklna,  and  all  otbar  roada, 
now  traTallad,"  ware  granlad  to  trnataaa  tar  Cbrtot^fe  Gbnrdb,  MImieo,  and  aab- 
aaqoantly  by  tbaoa  tranafcrrad  to  iha  RaeCor.  Ona  aaeh  raad  eraMad  tot  Mo.  1, 
In  4th  raneaof  Ktoblooka,  laaaad  hw  tba  Raator  todaftndaat.  Whan  tba  «■«•- 
Ur  allowanaaa  ware  opaned,  ba  obatrnotad  It 

Hdd  1.  That  tba  road  bad  not,  bafore  tba  lasoa  of  lattara  patent,  aaanmod  tba 
eharaetar  of  a  lagal  hlchway ;  Ibr  that  no  right  by  d«dioatliMi  eonld  ba  bald  to 
bava  baan  gttaad  by  ua  pnblia  paailog  otar,  while  tba  fln  waa  In  tba  Onmwu 

mu,  %  That  nothing  ta  tba  pataot  aontalnad,  mmim  Ita  b^hway, bat  warn  lid  to 
tba  pabllo  tba  aaaamant  wbkh  bafim  Iha  pabUs  bad  a^ioyad. 

Bid  &  That  tba  aaaanaat  waa  tba  right  to  naa  tha  tnysUad  roada,  so  kof  aa  Um 
ragolar  allowaneaa  ware  nuopanad,  bat  not  longer. 

Htld  4.  That  tba  parmiiaion  of  tba  Rector,  for  tba  thna  bafatg;  or  bla  tananta 
woold  not  bind  bJa  aouBi— )ra,  ownexa  In  Iba,  aa  aa  to  make  a  dadkatkn  against 


Defendant  was  indicted  at  the  last  quarter  sessions  for  York 
and  Peel  for  a  misdemeanor  in  obstructing  an  alleged  highway  in 
the  township  of  Etobicoke. 

There  were  two  oounts  in  the  indictment.  The  first  charged  the 
obstruction  to  be  a  ditch  out  by  the  defendant  across  the  alleged 
highiray ;  and  the  second,  a  fence  erected  by  him  across  the  same 
alleged  highway. 

The  highway  was  described  in  each  count,  as  being  '<  a  oertain 
road  running  through,  over,  and  along  lot  number  one  in  the 
fourth  range  of  the  township  of  JStobiw^,  as  surveyed  by  depu^ 
surveyor  Hawkins.'* 

The  defendant  pleaded  not  guilty. 

It  appeared  in  eridence  that  for  a  period  much  exceeding  twenty 
years  there  had  been  travelled  roads  in  different  directions  through 
what  is  known  as  the  Hnmber  Plains,  in  the  township  of  Etobi- 
coke: that  on  the  81st  March,  1835,  the  Crown,  for  the  purpose 
of  endowing  the  Church  of  EugUnd,  at  Mimico.  called  "  Christ's 
Church,**  in  the  township  of  Etobicoke,  issued  letters  patent,  grant- 
ing unto  the  Bev.  Dr.  Phillips,  John  William  Gamble,  and  Thomns 
Fisher,  (with  a  provision  for  the  apportionment  of  new  trustees, 
in  the  event  of  decease  of  any  of  the  three,)  700  acres  of  land  in 
Etobicoke,  including  lot  number  one,  in  the  fourth  range  :  all 
described  by  metes  and  bounds,  **  with  allowances  for  roads,  %% 
left  by  the  survey  of  the  said  deputy  surveyor  Hawkins,  and  all 
other  roads  now  travelled ;"  to  hold  in  trust  fbr  the  endowment  of 
Christ's  Church,  in  the  township  of  Btobiooke:  Provided  thai 
whenever  the  Governor  General  should  erect  a  parsonage  at  the 
Mimioo,  and  present  to  such  parsonage  an  incumbent,  the  trusteee 
should,  by  deed,  convey  the  700  acres  to  the  incumbent:  that 
a  parsonage  was  subsequently  erected  at  Mimieo,  and  Dr. 
Phillips  appointed  incumbent :  that  on  8rd  April,  1885,  William 
Gamble  baring  been  appointed  a  trustee  in  the  plaoe  of  the  Bev.  Dr. 
Phillips,  he,  and  the  remaining  trustees,  conveyed  the  700  acres  to 
the  Bev.  Dr.  Phillips:  that  on  the  15th  January,  1845,  the  Ber. 
Dr.  Phillips  demised  lot  one,  in  the  fourth  range  of  Etobiooke,  be 
Herod  Noble,  for  the  term  of  21  years :  that  on  the  15th  Novem- 
ber, 1861,  Herod  Noble  assigned  his  interest  in  the  lease  to 
Bichard  Harrison :  that  the  Bev.  H.  C.  Cooper,  baring  succeeded 
the  Bev.  Dr.  Phillips,  as  incumbent,  lUchard  Harrison  snrren* 
dered  the  lease  to  him;  and,  on  the  16th  November,  1851, 
obtained  a  new  one  fh*om  him,  for  the  further  term  of  21  years  : 
that  defendant  Plunkett,  at  the  time  of  the  alleged  obetmcttoa, 
was  in  possession  of  lot  number  one,  in  the  fourtii  range  of  Eto- 
bicoke, under  Biciiard  Harrison. 

The  road  crossed  defendant's  land  in  the  manner  indicated  la 
tte  sketch  subjoined. 
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BOAD  ALLOWAVGB  OFKMXP. 

"I  I 

It  WM  proved  that  at  tHe  time  Plimkett  took  possession  of  the 
lot,  the  pobUo  were  Mcnstomed  to  oross  bj  the  traTelled  road. 
BeTerst.witnessee  swore  that  it  had  been  trayelled  from  20  to  60 
years.  It  was  sometimes  a  little  yaried  in  its  course,  bnt  never 
materially  where  it  crossed  defendant's  land.  Mr.  William  Gam- 
ble swore,  that,  as  pathmaster,  he  had  directed  statnte  labour  to 
be  performed  on  the  road,  besides  expending  money  of  his  own, 
in  improving  it  The  obstructions  were  clearly  proved.  It  was 
also  proved  that  the  rector  had  made  application  to  the  township 
council  to  have  the  road  closed  up ;  but,  for  some  reason  or  other, 
the  council  refused  the  application. 

The  rector  (Rev.  H.  G.  Cooper,)  was  called  as  a  witness  for  the 
defence.  He  swore  that  he  only  allowed  the  old  road  to  be  used, 
as  being  a  temporary  road  necessary  for  the  use  of  the  public 
until  the  regular  allowances  for  road  were  opened  and  made  good  ; 
and  that  his  application  to  the  oouncil  was  made  in  the  hope  of 

Seaoe,  and  not  as  an  acknowledgment  on  his  part  that  the  public 
ad  any  legal  right  to  use  the  road  as  a  highway. 

The  evidence  shewed  that  the  allowance  for  road  to  the  south 
of  Plunkett's  land  was  opened  through,  and  that  the  allowance  to 
the  west  was  opened  so  far  north  as  to  enable  the  public  to  travel 
to  the  city  of  Toronto  without  crossing  Plunkett*s  lot ;  but  it  was 
sworn  that  the  regular  allowances  were  much  longer  than,  and 
not  so  good  to  travel  as  the  old  travelled  road. 

It  also  appeared  that  a  great  part  of  the  old  travelled  road  had 
been  closed  up  by  the  action  of  the  council  and  otherwise  ;  and 
that  nothing  had  been  done,  except  by  Plunkett  himself,  to  close 
up  or  obstruct  that  portion  of  it  which  crossed  his  lot. 

It  was  objected  on  the  part  of  the  defence,  as  matter  of  law, 
that  there  was  no  proof  of  a  highway  over  defendant's  land,  either 
by  user  or  grant :  that  the  public  had  only  the  right  to  cross 
defendant's  lot  so  long  as  the  regular  allowances  were  unopened : 
that  when  these  allowances  were  opened  up,  that  right  ceased : 
that  there  was  no  evidence  of  dedication,  eitiier  by  the  trustees  or 
rector,  for  in  law  they  had  no  power  to  dedicate  i  that  the  letters 
patent  did  not  make  that  a  highway  which  was  not  one  before,  but 
only  reserved  to  the  public  t^e  easement  which  the  public  before 
then  enjoyed :  that,  strictly  speaking,  the  roads  then  travelled, 
bad  been,  by  the  terms  of  the  patent,  conveyed  to  the  trustees, 
and  subsequentiy  to  the  rector. 

The  court  noted  the  objections,  intimating  its  intention  of 
reeerving  them  for  the  eonidderation  of  one  or  other  of  the  supe- 
rior courts  of  common  law.  The  jury,  subject  to  the  objections, 
rendered  a  verdict  of  guilty.' 

During  last  term  the  chairman  of  the  court  of  sessions,  stated 
a  case  for  the  opinion  of  this  court,  and  the  same  was  set  down 
and  argued. 

jr.  C.  Canurom  for  the  pnweoation. 


R.  A.  HarriMon  for  defendant. 

BoBissoN,  C.  J. — ^It  was  intended,  as  I  apprehend,  that  the 
court  should  give  their  opinion  for  or  against  the  defendant,  ac- 
cording as  it  appeared  to  them  that  the  road  obstructed,  had  or 
had  not  the  character  of  a  highway^  at  the  time  the  defendant 
obstructed  it ;  for  there  was  clear  proof  of  the  obstruction. 

We  must  have  some  regard  to  what  has  been  the  usual  course 
of  things  in  this  country,  for  that  bears  materially  on  the  question 
of  intention  to  dedicate. 

When  the  country  was  but  thinly  settled,  land  Kke  the  Humber 
plains,  lay  for  a  long  time  uncultivated  and  unindosed.  Being 
less  productive  than  the  hard-timbered  land,  it  was  in  a  manner 
neglected,  and  it  being  convenient  to  traverse  a  sandy  pl^n  of  that 
kind  in  all  directions  people  took  the  liberty  of  cros^ng  where  they 
pleased,  sometimes  to  save  distance  by  a  oross  road,  and  at  other 
places  to  avoid  any  obstruction,  even  trifling,  which  made  the 
proper  public  allowance  less  easy  or  agreeable  to  pass  over. 

It  has  been  always  well  understood  in  such  cases,  that  when- 
ever the  public  allowances  should  be  opened,  and  made  fit  fbr  use, 
they  would  be  adopted,  according  to  the  evident  intention,  and 
the  <*  trespass  roads,"  as  they  were  commonly  called,  would  be 
abandoned.  According  to  the  evidence,  this  has  been  done  in 
other  places  near  this  defendant's  property,  and  why  should  the 
case  of  the  defendant  be  an  exception  ? 

I  am  clear  that  it  would  be  contrary  to  reason  to  look  upon 
what  took  place  here  as  a  perpetual  dedication  of  the  road.  The 
public  had  not  been  permitted  to  use  it  on  that  understanding, 
but  only  till  the  proper  allowances  were  opened,  when,  if  not  be- 
fore, the  proprietor  or  tenant  of  the  land  had  a  right,  so  far  as 
any  question  of  dedication  is  concerned,  to  inclose  and  enjoy  it  as 
he  did  his  other  property. 

We  see  this  done  every  where,  and  without  contesting  the  right 
of  the  proprietor  so  to  act  It  would  be  very  inconvenient  and 
unjust,  if,  because  the  public  had  been  from  good  nature  allowed 
to  go  across  a  comer  of  a  man's  uninelosed  land  to  save  distance, 
the  right  to  resume  exclusive  possession  of  it  should  be  denied, 
when  the  public  stand  no  longer  in  need  of  the  indulgence. 

The  818th  section  of  the  municipal  act  does  |N-ovide  that  all 
roads  on  which  statute  labor  hath  hem  utuaUy  perfirmed^  shall  be 
deemed  public  highways,  unless  when  such  roads  have  been 
already  altered,  or  may  be  altered  according  to  law.  What  Mr. 
Gamble  stated  in  this  ease,  did  not  amount  to  proof  that  statute 
labor  had  been  utuaUy  performed  on  the  road  in  question,  but 
came  very  far  short  of  it,  and  it  appears  to  me  besides,  that  as 
that  road  was  only  a  temporary  substitute  for  the  proper  allow- 
ance, which  ran  along  the  side  of  the  lot,  this  road  may,  within 
the  spirit  of  that  clause,  be  fairly  said  to  have  been  altered  when 
the  public  allowance  was  opened,  for  which  it  had  for  mere  con- 
venience been  substituted. 

It  is  difficult  to  assign  a  clear  meaning  to  the  words  in  the 
patent,  dated  in  1886,  to  the  Rev.  Dr.  Phillips  and  others,  <•  with 
allowances  for  roads,  as  left  by  the  survey  of  the  said  deputy  sur- 
veyor Hawkins,  and  aU  other  roada  now  travelled." 

At  that  time  no  doubt  this  trespass  road  was  travelled,  as  others 
on  the  lots  near  it  were,  which  have  rince  been  abandoned.  Ac- 
cording to  the  grammatical  construction  of  the  section,  these  roads 
would  go  with  the  land  to  the  grantee,  as  they  might  do,  and  yet 
the  easement  continue. 

Whether  there  was  such  an  easement  is  the  question  which 
these  words  in  the  grant  cannot,  I  think,  aff^t 

In  my  opinion  this  road  cannot  properly  be  considered  to  have 
been  a  legal  highway,  so  as  to  prevent  ito  being  inelosed  by  the 
owner  of  the  lot  when  the  publio  allowance,  which  had  been  laid 
out  by  the  government  in  tiie  original  survey  of  the  mill  reserve 
was  opened. 

The  reserring  of  the  road  from  the  patent,  if  the  words  used 
made  it  an  exception,  would  not  have  the  eifect  of  rendering  it  a 
public  highway  within  the  Sldth  cUuse,  as  '*  an  allowanoe  made 
by  a  crown  surveyor,"  nor  under  any  other  of  the  words  u^  in 
that  clause.  No  right  by  de^cation  can  be  held  to  have  been 
gained  by  the  public  passing  over  while  the  fee  was  yet  in  the 
crown ;  and  the  permission  of  the  rectors  for  the  time  bmng,  or 
their  tenants,  would  not  bind  their  raooessors  owners  of  the  fee. 

Bumvs  J.,  ooneurred. 
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asserts  an  agreement,  partly  p«rfomed  on  his  part  and  aoeepted 
by  the  defendants,  as  a  wairer  of  the  lien.  The  defendants  admit 
the  faots,  but  set  up  in  objection  to  their  sostaining  the  oonelasfoB 
of  waiyer,  which,  the  plainUiF  dedncea  from  those  facts ;  Ist.  Thai 
the  replicj%lion  sets  np  an  aeeord  witlkont  satisfhotion.  2nd.  That 
the  j^mises  in  the  rcpliflation  oonld  not  in  Iftw  bt  a  salisfaclien, 
thongh  thej  had  been  agreed  to  and  aotnallj  accepted  as  sn^ h. 

The  first  two  objections  only  present  the  same  qaestion  in  a 
different  shape,  and  both  confonnd  the  right  of  iien  with  a  distinct 
thing,  nam^y,  accord  apd  satisfaction.  An  innkeeper  has  a  lien 
on  tha  goods  of  his  gaest,  bat  he  has  no  right  to  dftaiii  each  goods 
if  he  hiM  prerionsly  agreed  to  giTC  credit  tor  the  entertainment. 
The  preTioos  agreement  prevents  the  lien  ever  attaching,  tlioogh 
the  debt  incurred  ond^  it  has  neither  b^en  paid  nor  any  a(OQord 
and  satisfaction  of  it ;  and  snch,  I  apprehend,  would  be  the  case 
if  the  goods  still  remained  in  the  innkeeper's  hands  after  tha  time 
the  cr^it  had  expired,  (see  •Toam  t.  Thurlow,  8  Mod.  172).  And 
so,  if  a  special  agreement  be  afterwards  jnade  for  payment  f  nd  a 
security  takei^.fpr  the  debt,  which  is  payable  at  a  distant  day,  the 
lien,  though  it  had  attached,  is  gone,  {H0witonY.  OuthrU,  2  Bi^g. 
N.  C.  769,  per  tindal,  0.  ^.;  CowM  t.  Simptan,  16  Yes.  276). 

The  present  case,  shews  a  lien  existing,  a  new  agreement  wait* 
ing  a  present  right  of  pi^ment»  an  aooeptanoe  ot  it  seeority  Uk 
part  performance  of  that  agreement,  and  a  tender  of  performance 
of  the  residue  of  that  agreement  This  is,  I  think,  a  Clear  iiaiter 
of  the  lieq,  though  no  accord  and  saUsfhction  of  the  original  debt. 

I  thjn^  ther^ore,  the  appellant  is  right,  and'  that  jndgmeni 
ahould  be  giTen  i^  the  court  b^low  in  his  fHTOur  on  the  demnrrer. 

IUo^4l^^  J*— A  good  4^ftl  of  c^scussion  took  place  on  the  ar- 
fpxxoeni  ^^:tf^  the  time  irhei^  th^  pfop^rty  pass^  to  the  bujer  on 
«!  sale  oif  chi^^eU,  a|%d  it  may  bS  as  well  to  refer  to  some  of  the 
a]i}ihontie8.  (n  2}ixj^i}  y.  Tata,  6  B.  &  A.,  at  i^a|je  840,  Parke  J. 
obaerres : 

"  I  take  it  to  be  clear  th%t  by  the  l^w  pf  Enrii^d  the  sale  of  ft 
specifiq  chattel  passes  the  ^roper^  in  it  to  the  vendee  without 
delivery.  *  *  *  Where  by  the  contract 

itself  the  Tepdpr  appropriates  to  the  ye^d^e  a  specific  chattel,  and 
the  latter  thereby  agrees  to  take  that  specific  chatel  and  to  pay 
the  stipulated  price,  the  parties  are  then  in  the  same  situation  as 
they  would  be  after  a  deliYery  of  goods  in  pursuance  of  a  general 
Contra<$t.'*  In  addition  to  this,  how^yer,  where  payment  is  to  be 
made  at  on^,  the  Tender  ha^  i^  ii^n  on  the  chattel  for  Uie  unpaid 
purchase  money. 

In  Brown  on  the  Cpmmon  Law,  at  page  408,  It  is  stated : 

'*  When  two  parties  intend  an  immediate  sale  of  some  s^>ecifio 
chattel,  and  have  ^eflnitiyely  agreed  upon  its  price,  if  thp  vendee 
thereupon  tenders  such  price  in  payment,  it  is  clear  that  the  yen- 
dor  will  be  bound,  and  that  deliyery  of  the  chattel  will  not  be 
necessary  in  order  to  pass  the  property  therein  to  the  yendee.** 
J)i9on  ▼.  Totes  is  referred  tp  ^a  anthority  for  this  proposition,  aa 
also  Noy.  Max.  88,  aud  £>heppa^d's  Touchstone  225,  which  latter 
is  quotpd  as  follows : 

«•  If  I  sell  my  hors^i  fpr  mciiey,  X  v^^j  keep  him  n«til  I  am  ^Id, 
but  I  oannpt  hare  au  action  of  debt  ui^tU  he  be  deliyer^d,.  yet  t^e 
property  of  the  ho^js  is  by  the  baigain  in  the  bargaiAefi  or  buyer; 
but  if  ^e  pzf^utly  tender  me. my  money,  aD4  ^  refiose  it,  he  may 
take  th|  hprae  or  have  an  aotion.  of  detinue."  **  AgaiQ,  if  I  offer 
monc^  for  a  th|qg  1^  a  market  or  fi^r^  and  t^e.  sell^.  agrees  to 
t^ke  my  offer,  and  whilst  X  am  telUug  the  money  as  fapt  m  X  can, 
he  doth  sell  Uip  thing  to  apether*  or  when  X  hare  bought  it  we 
agi^e  tha^  he  ahaU  k»ep  it  until  I  ean  go  home  to  my  hpuse  to 
fetch  the  i^oni^y,  iu,  both  these  caees,  iuipeeially  ip  tbe  m^  the 
bargains  are  good,  so  as  the  seller  may  not  sell  then^  af^wi^rda 
to  another,  and  upon  the  payment  or  ^nder  auil  ref^isf^  of  tiie 
money  agreed  upon,  I  may  take  or  recoyer  the  tl^iig.*' 

The  preaent  Mr.  Jostiqe  Blackburn,  in  his  yqry  able  FPrJic  <«^ 
thp  oonjiract;  of  sale,  b^gini4i^g%t  page  170,  ha^  a  chef  t(Bi;  n^4f)^ 
the  following  head: 

«  The  effect  of  a  bargain  and  sale  la  to  tz^Qsfer  the  prQpeirtQr  m 
the  goods  without  any  deliyery ;  in  this  respect  Engliab  l%w  dll^re 
fh>m  the  ciyil  law."  He  then  qnotee  at  great  leegith  ftpm  Pothierto 
and  reyiews  the  English  authorities,  and  fully  sustuos  the  doo- 
trine  Just  quoted  at  the  head  of  the  ehaj^ler. 
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tdpaua  on  an  affreemtnijitr  a  »aU, 

A.  baying  taken  a  llkenan  fbr  B.,  agreei  to  take  in  pajoM^t  tbarefbr  |3Q  in  oMh 
aii4  a  eMjBpTit  ftqr  |70,  pajiOda  at  a  fqion  ^to.  ^After  reodpt  of  the  $20  ana 
tender  of  fhe  oognovli,  and  ralhsal  off  the  deKndanti  to  daUyer  tlM  pietere,  the 

^plaintiff  briasv  BBpIeria. 

ffi^  tbat  the  afretmant  for  panmt  a«  atera  wu  t^  vMt«T  of  the  rtfh>^<if  U«»9 
ottt  ^d  not  ampont  to  an  aooud  and  tatiinietlon. 
^     •  (T.T^S^VIe.) 

])ep1iijra.tion  ^gajmit  de&^tot8^at  tlioy  unju«t(y  detained  firom 
nlaintiff  tw.o  coloured  phptognipl^o  lil^jpaesseQ  of  John,  and  Sarah 
I)emps«iyj  T^ue  $20, 

2nd  prea|.-r-Th^t  defendaiits  are.  pl^Qtogn^pher? ;  ih^t  before  al- 
leged aet<|i^iqu.  plaintiff  employed  them  to  make  two  coloured 
SkeneBnea  fJtt  Jokn  and  Sara^  X>emp8^  for  reasonable  reward ; 
pfendiMi^  uv  pursuance  of  s^ch  employment  did  make  tl^e  said 
likenesses  and  caused  them  to  be  coloured,  and  found  the  ueces- 
aaty  xiiaterial  therefor ;  which  are  the  likenesses  in  the  declara- 
tion mentioned,  and  the  reasonable  reward  therefor  payable  to 
plaintiff  ampuuted  to  $26,  irl^^reof  plamtiff  had  notice,  out  would 
upt  pav  tl^e  same,  whicb  is  sUll  dlie  defendants ;  wherefore  thejr 
jjid  not  deli? er  said  goods  to  pla|nti£f,  but  detained  the  same  for  a 
lien  and  eecurl^  6)ir  tlM)  price  the;r^f,  until,  ip.,  a^  tl^ej  Uwfqlly 
might 

Beplieatien  to  2nd  plea. — Flf^intifl^  s^ys,  Mler  said  likenesses 
were  made,  coloured,  and  ready  for  deliyery,  to  wit,  on  the  26th 
of  Fehmai^,  1861,  it  vw  qintnjMb^  agreed  between  plaintiff  and 
defendants,  that  plaintiff  should,  sign  and  execute  a.  co^non^  to 
i)e  taken  in  th^  first  diyislon  court  of  the  nnited  cpun^iei^,  in  a 
qanae.  wherein  the  defendants  were  plaintiffs,  and  the  now  plain- 
tiff was  dfBfendant,  for  the  purpose  pf  paying  and  satisfying  the 
sum  of  $70,  payable  on  the  Ist  qf  April  then  next,  and  that 
plaintiff  should  pay  dtsfendants  $20,  parcel  of  the  said  sum  en  the 
1st  of  March,  1£6I ;  and  it  wfts  further  agreed  that  the  execution 
of  the  s^id  confession  and  payment  of  Sxe  said  sum  shquM  be 
accepted  by  the  defendants  in  satisfaction  and  discharge  of  their 
claim  against  plaintiff  for  making  the  s%id  likenesses,  and  in  cour 
sideri^tion  thereof  it  was  agreed  that  the  defendant  should  deliyer 
to  plaintiff  the  said  likenei^es  on,  to  wit,  the  1st  of  March,  afbre- 
said,  and  plaintiff  says  in  pnrsuance  of  the  agreement  and  in  part 
perfonnanpe  thereof,  he  did  on  t^e  26th  of  February,  aforesaid, 
nii^ke  and  execute  and  deliyer  to  defendants  the  s^idcqgnoylt,  an^ 
the  same  was  accepted  by  them  in  part  performance  of  the  said 
agreement;  and  in  further  part  performance  of  the  said  agree- 
ment, plaintiff  on  the  said  let  of  March,  1861,  teniiered  i^nd 
offered  tp  defendants  the  sum  of  $20,  which  they  refus^  to  ac- 
o^t,  and  alUiough  requested  sq  to  dp,  refused  to  deliyer  to  plaln- 
tiii  said  likenesses.  To  tbis  replicfiUon  defendants  demnrred. 
Judgment  was  given  Iq  the  cpnuty  cpurt  on  the  demurreir  for  the 
defendants.  From  this  judgment  the  plainUf  appealed-  The 
pase  was  set  down,  for  argument  dnring  Trinity  Terni  last 

Bkvm4y  for  plaintiff,  inferred  to  Renq^  t.  Walker^  8  U.  G.  Q. 
P.,  87;  Wyatt  y.  Bank  of  Toronto,  8  U.  C.  C.  P.,  lOi;  Sff^ih  v. 
Mbbton,  16  U.  a  Q.  Q.,  868;  Bunf^  t.  Boyn^  4.Q»  &  i.,  568; 
0*Roarke  y.  Lee,  la  U.  G.  Q.  B.,  600;  Xa^y.  J?iflyar,  11,  U.  0. 
Q.  B.,  170;  Simon  ▼.  Loyfi,  2  C.  M.  and  E.,  187 ;  lb.  6  Ty.  701. 

R,  A,  JBaffieont  contra,  reliBrfed  to  Brovm.  t«  Jfn^^  17  U^  C 
Q.  B.  60;  HffT^man  y.  Banu^^H,  9  M>  &  W.,  6Q6;  Addispn  on 
GontHMsts,  238 ;  Bloxam  t.  ^S^fitM^s,  7  D.  &  I^.,  89Q. 

Drapkb,  G.  J.— The  definition  of  the  word  lien  ia  enpugh  if^ 
■hew  that  the  property  in  question  does  not  belnng  to  tiie  defend- 
ants; for  lien  may  be  defined  to  be  a.  right  in  one  man  to  retain 
and  held  something  in  his  possession  which  Iwdonga  tp  afiptlier, 
until  oertain  demands  of  him,  the  holdec,  haye  been  satislied  and 
discharged.  It  is  neither  a.  /im.  tn  ra.  nor  ju9  udram.,  and  it  may 
be  waiyed  by  any  act  or  agreement  between  the  parties  .by  whieb 
the  right  is  giyen  up.  The  defhndants  resist  this  action  on  the 
ground  that  they  haye  a  right  to  retain  goods  made  by  them  for 
the  plaintiff  until  they  are  paid  for  the  M«^^Spg     The  pUnntiff 


JlAVt  JOURNAL. 


IM 


Takiog  tke  facta  of  Uiia  C40e  aa  aUUd  in  tb«  pleadings,  it  would 
appear  that  at  the  time  the  bargain  waa  made,  the  articles  were 
not  in  MM,  ao  that  could  not  be  said  to  be  a  aale  of  a  specific  chat- 
tel, but  the  anbaeqaenfc  agreement  aet  up  in  the  replication,  and 
which  ia  aT.ecred  to  have  been  partly  performed,  aeems  tp  me, 
taken  in.  oonnection.  with  the  fact  thsit  the  defjendanta  allege  that 
they  Retained  the  acticlea  repleyted  for  thoir  lien,  to  ahew  beyond 
all  reaaonable  doubt  that  what  took  place  waa  equiyalent  to  a  sale 
on  the  terms  mentioned  in  the  replication,  or  to  waiving  the  lien 
on  those  terma.  The  acceptance  of  the  cognovit  in  part  perform- 
ance of  the  agreement  would  seem  to  set  at  rest  any  question  that 
might  arise  on  the  Statute  of  Frauds,  and  the  Hen  was  gone  by 
the  tender  of  the  balance  of  twenty  dollars  aa  agreed  upon. — 
Martindah  v.  Smith,  1  Q.  B.  889. 

The  defendant's  error  has  arisen  from  not  sufficiently  distin- 
guishing between  a  plea  of  accord  and  satisfaction  set  up  aa  an 
anawer  to  a  claim  for  a  pre-existing  debt  acknowledged  to  oe  due, 
and  a  tender  of  what  was  agreed  to  be  paid  as  the  purchase  of  a 
chattel,  the  property  in  which  had  passed  to  the  porchaser  by  the 
b^gain,  and  the  posaeasion  of  which  the  aeller  could  bnly  right- 
ftilly  retain  until  he  received  what  waa  agreed  to  be  paid  fDr  it ; 
and  readiness  and  willingness  to  deliyer  what  waa  ao  agreed  to  be 
paid,  and,  a  refusal  to  accept  on  the  part  of  the  seller  is  sufficient, 
especially  when  accompanied  by  a  tender,  to  destroy  the  lien 
which  the  aeller  had.  for  hia  unpaid  purchase  moqey. 

I  therefbre  think  the  defence  fhils,  and  that  the  i^ppeal  should 
be  allowed,  and  that  judgment  abound  be  given  for  the  plaintiff  on 
the  demurrer  to  tlie  replication. 

Per  eur. — Appeal  fallowed. 

Bawdb»  y*  MoBohajjk 

Cbventmi  agedtut  aeta  t^coHmmliir^OogU. 

Af  h^vlag  aortnged  alot  of  land  to  B„  tulMeqqnitlv  told  it  to  p.,  gtrlng  eoro- 
auktaagaSnailkla own aelik  B.  nibM<|iitfatl7  feneiowdhlt  matigtmct  mtUaf 
O,  a  party  to  the  rait,  wlio«nip|oyMl  aaoUqlU^raad  taMoiiad OMtstptJi«  MUHU(t 
Qf  £10  91. 14M.,  which  !)•  cUlote4  in  an  action  h*  aAerwardt  brought  agalnat  A. 
fcr  braach  of  hia  eovenaot 

Bdd,  that  the  ooiita  wwa  hiciinrtd  hf  tha  TolmitanF  act  of  C  aad  wove  not  a 


,   ooQwqqaaea  ariilog  ^oia  a.  breefli.  of  tht  povtaant,  and  w^ro  not 
reoorerablo  agalnat  A. 

(T.T.,25Vlc.) 

Declaration  for  breach  tft  a  coTenao^  oontained  in  a  deed  dated 
the  21  Bt  January,  1857.  The  covenant  waji,  notwithstanding  any 
thing  by  defendant  done,  &c.,  the  defendant  had  in  himself  good 
right,  full  power,  and  absolute  authority  to  convey  lot  83,  iu  range 
number  one,  as  ^ewo  on  a  plan  of  twen^-six  acres,  part  of  lot 
25,  south  aide  of  Bleam*a  road,  in  the  tpwnship  of  Wilmot^  with 
the  appurtenances,  to  the  plalntifl^  and  tha^  defendant  had  not  at 
any  time  theretofore  done,  committed,  &c.,  any  act,  deed,  matt^ 
or  thing  whataoever,  whereby  the  aaid.  landq  were  or  might  be 
aJt«otea  or  encumbered. 

Breach — that  defendant,  before  the  m^li^g,  &c.,  had  mortgaged 
the  aaid  landa  with  other  landa  to  J.  V.  L.  in  fee  to  aecqre  pay- 
ment of  a  large  aum  of  money,  whlclt  inprtg%|^^  waa  in  full  fVirce 
at  the  tiu^e  of  making  the  salcj^  covenant,  and.  afterwarda  prx>oeed- 
inga  were  takeii  in  the  Court  of  Cl^ancery  and  the  equity  of 
reaemntion  waa  foreclqsed,  ^nd'  the  title  of  the  said  J.  AT  L. 
became  absolutiB  iu  equity  as  well  aa  at  law,  wherciby  plaiutiff  Iqat 
the  land  and  hia  improvementa  thereon,  and  was  put  tp  expense 
In  defbnding  the  Chancery  suit 

P(m«. — Nou  est  factum,  2nd,  t^at  the  Ifuda  were  not  at  the 
Ume  of  the  aale  Uiereof  bj;  defendant  to  plaiptlif  enqumbere!4< 
laaue. 

At  the  trial  In  April  li^t  at  Toronto,  before  the  Chief  Juatioe  of 
Upper  Canada,  the  deed^  declared  on  waa  proved,  and  alao  the 
mortgage  aa  stated,  executed  by  defendant  before  the  eovenant  waa. 
•Btered  Into.  It  waa  alao  pioved  that  this  mortgage  had  been, 
foreoloaed.  The  plaintiff  waa»  wUh  othera,  served  with  the  bilL 
He  conaulted  a  aolioitor,  but  put  ia  no  anawer*  The  aolicitor, 
howflfTer,  attended  for  him  in  th»  maater'a  office  until  the  final 
order,  accounta  ware  tAkeu.of  fMgmieiit*  en.  the  mortgage  in  order 
to  aee  what  awn  wa8.diie  by  d^endant*  and  the  plaintiiTs  aolicitor 
attended  while  theae  account^  were  taken.  Hia  bill  againat  plain- 
tiff taw  theae  aervieea  waa  £10  Oa.  lOd.  The  Jury,  under  the 
direction  of  the  learned  (^ef  Justice,  gave  the  plaintiff  a  verdict 


for  the  amount  of  hia  purchase  n^)u^.  paid^  and  interest,  and 
reserved  leave  for  him  to  Qove  to  add  the  coa^  Incurred  l^  {plain- 
tiff iu  the  Chancery  suit. 

In  Easter  Term,  J&  A,  ZTarrwoTt  obtalu^d  a  ntfe  nlBf'aword^nf^ly 
to  which,  in  the  following  term, 

if.  C.  Cameron  shewed  cause.  I^  cited  Bodge^t  v.  Zi^A&M^ 
1  Bing.  N.  C.  492 ;  Porr  v.  DavU.    4  L.  T.  l(.  8.  899. 

Harrieof^  contra,  referred  to  C^rl^  v.  Robert^on^  8  IT;  0.  Q,  B. 
870 ;  Plumer  v.  Simonton,  16  U.  C.  Q.  B.  220  ;  Stubbt  v.  Jfarrtfi- 
dale,  7  U.  C.  C.  P.  62 ;  Mai  v.  Vevihuret,  5  B.  &  Ad.  406. 

Drapmb,  C.  J.-'Collen  v.  Wright^  8  E.  &  B.  647,  comes  nearer 
thia  qaae  than,  auy  whioh  I  l|ave  aeem.  But  tiusre.  ti|e  court  bnly 
held  the  costa  of  a  apit  in  Chanoexy,  in  wiuoh  tjie  plaintiff  hi^ 
endeavoured  to  e«fbr«e  tjke  q^iMiraot  entered  into  bjT  ^%  d^feudant 
in  the  mame  of  a  thii?d  peiftj  who  h#d'uQt  authonzAa  him,  to  he 
recoverable,  becauae  they  ware  a  uaitura^  and.  4ip^^  ponaeq^'^® 
of  the  defendaut'a  (inpUe^)  oontra^t  with  theplaintlfl^  that  iM^had 
auoli  authority,  ^ere-t^i^.  plaintiiSf,  thpugli  made  a  patty  to  the 
auit  to  forecloaot  itraa  upt  au^ec^d  toapy  qoata  of  the  mor^agee, 
tho  plaintiff  io  thai  a uiti  nor  did  he  appear  to  or  inour  any  ^ata.  in 
defending  ijt ;  whether  hi#  poaition  g^ve  him  affy  right  to  redeem 
ia  unimportant  foe  the  purpoaea  of  this  inquirj.  fi[i§  aolicitor 
told  him  he  had  no  defence,  but  nevertheleaa  attended  the  taking 
the  acoooata  in  the  maates'a  olHoe  for  thft  protection  of  t|^e.  plain- 
tiff's Inter^ta.  these  e<»sta  claimed  by  the  pla^ntiff^  are  thofie 
charged  by  thia  aoUcitoc  for  thoae  atte«dfiAPea«  Thqy  certainly 
eaonet  strictly  be  dq^iued  c^atA  of  thfi  fpreolo^ure  quit  \  tfeey  do 
not  afipeav  t9  me  tp  he  the  uatui%l  and  direct  qpusequeupe  qf  th.e 
d^qiidfoVq  bKea<)h  of  coyeuiHit  Thej  mi|f t,  I  thi^k*  lie  looked 
upona«  ineiirred  voluntarily,  by  tjie  plaintiff,  and  npt  aa.  %  damage 
unavoidably  inclined,  (  t^ka  4»ei^for«p  thq  inU^  a^uid  be 
diwl^arc^d  nith  eqqtq. 

I . 

CoBFoaATioH  ot  Eaai^  v.  Pabk. 


A  tonnifor  harlog  hoan  dolj  ^^lotaitad  for  tfana  ooaatle%  (wMlq  unitM|i)  uptm 
tha  ^tiMiiMUnn  at  oaa  from  tho  othMT-  two  countlqi. 

Bdd.  that  a  new  appointment  was  not  neoeaaarj.  Qonsot  Stat  U.  0.,  dh.  5t,  aae . 
160.174,61. 

Aaaettoabeioffbroa^tli7*mpontlniaasiaat  tha  ^awHw  of  thair  tramii  w, 
the  defimdaata  oootandad  that  tkMame  moaty  which  had  been  ooUeeted  \^  tha 
treasnrer  and  fkmndulenUj  ehar^  af  paid  by  him,  was  not  demanded  hj  tha 
partiM  (the  KOTernmefitrentitled  thereto,  they  were  not  reipoDrfble  ttMretarj 

Hdd.  that  tha  lUtdUty  of  tha  tramuar  waa  betwaea  th»  mnnldpaUty  aad  hlai- 


aelf,  h«  havhig  nMelrad  tha  nonair  a^  their  of&oar,  and  hia  rwponalhHlty  waa 

not  ' 


not  altered  vj  the  goTemment  not  demanding  the  money. 


(T.T.,^Tlo.) 


Thia  eaae  waa  refbcrd  back  tpthe  arbihcatora  by  rule  of  court, 
on  the  29th  of  September,  1860,  who  tpok  further  prooeedinga  In 
the  matter,  ai^d  In  Hilary  Term  laat^  Albert  Prmee  obtained  a 
rule  niH,  to  set  a^ide  tl^e  awitrd  on  the  fbttoifing  grounde: 

h  The  want  of  any  valid  apuoiuJUnent  of  Geqrge  Bullock  aa 
tf^Mnrer  for  t^e  pe^Qda  djt^qg  wjiioli  t^  defendant  waa  hia 
Burety. 

2.  That  as  tq  the  l)opd.of  1860,  thpse  wa9  no  8uffi<^eut  ezeou- 
tioa  thexof  by  the  4e^en4ant,  but  v^  conditiQUi^l  or  c^uailiiled  aigua- 
ture ;  that  there  w^  no  defalcaUon  while  ih^9.  bond:  waa  in  force ; 
that  nether  bondJa  auffioient  in  law  tp  aupRQrt  the  action ;  that 
tha  reapluUona  of  the  county  oounpil  shew  theae  bonds  were  not 
aocepted  npr  intended  to  be  the  appuritiea  reqnired  by  the  statute. 

a.  The  defalcations  aUeced  are  in  fundp  which,  thp^  pla^itiffa  are 
not  entitled  to  recover  agiunst  the  defendap^ 

4.  The  auditing  and  allowing  of  the  treasurer's  aoconnta  by  the 
auditors  and  finance  committee  qf  the.  council  preclude  the  plain- 
tlffjB*  recovery  for  defi^ults  prior  thereto. 

0.  The  arbitrator  has  not  sufficiently  complied  with  the  rule 
refBrring  back  the  aw^  In  finding  the  fapts  reqnired  b^  the 
court 

6.  The  arbltratpr  has.improperiy  refVised  to  lofprm  the  detad- 
ant  of  the  items  of  defalcation  alleged  so  as  to  enable  hioa  to 
answer  the  same. 

7.  The  evidence  on  which  the  award  is  founded  ia  insufficient  to 
charge  the  defendant  as  is  shewn  by  the  arbitratof'a  anawer  to 
the  queation  ooneeming  the  aame. 
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8.  The  awarding  OMto  of  nferenoe  and  sward  to  be  paid  by 
defendant  is  an  exoess  of  anthoritj. 

Tlie  following  additional  objection  was  raised.  Misconduct  of 
the  arbitrator  in  receiring  illegal  evidence  of,  and  awarding  on, 
matters  in  respect  of  which  the  CTidence  shewed  there  wonld  be 
no  lenl  claim  against  the  sureties. 

In  Easter  Term  Connor^  Q.  C,  shewed  cause.    Jf.  C.  Cameron 

with  him. 

The  defendants  counsel  gave  up  the  second  objection,  and 
stated  thciy  should  not  support  the  fourth,  though,  with  a  view  to 
possible  proceedings  in  equity,  they  would  not  formally  abandon 

it .  * 

PnAl^im,  0.  J. — The  defendants  first  bond  was  giTcn  to  the 
municipal  corporation  of  Essex,  Kent,  and  Lambton,  and  bore 
date  80th  January,  1860.  It  recited  that  Goorge  Bullock,  as 
treasurer,  for  Essex,  Kent,  and  Lambton,  had  been  called  upon  to 
give  security,  and  was  conditioned  that  he  should  fiuthfully  per- 
form  all  duties  as  treasurer,  should  recei?e  and  safely  keep  all 
moneys  belonging  to  the  counties,  should  pay  all  such  sums  as  he 
should  be  directed  by  the  'order  of  the  municipal  corporation, 
should  obey  ali  by-laws,  and  as  often  as  lawfully  required  should 
render  Just  accounts  for  all  moneys  which  should  come  to  his 
hands  as  such  treasurer,  and  should  not  suffer  any  misapplication 
or  embesslement  of  such  moneys. 

The  defendant's  second  bond  was  dated  the  80th  January,  1861, 
and  was  giyen  to  the  municipal  corporations  of  Essex  and  Lamb- 
ton, with  a  corresponding  redtal  and  a  similar  condition. 

It  was  insisted  there  was  no  proof  that  Bullock  had  ever  been 
appointed  treasurer  of  Essex  and  Lambton  after  the  eounty  of 
Kent  was  set  oif  as  a  separate  oounty.  There  oertidnly  was  no 
proof  to  the  contrary,  and  the  recital  to  the  second  bond  stated 
expressly  that  Bullock  **  as  treasurer  of  the  said  united  counties 
of  Essex  and  Lambton  has  been  required  by  the  munidpal  corpo- 
ration of  the  united  counties  of  Essex  and  Lambton  to  give  secu- 
rity for  the  faithful  performance  of  the  duties  of  his  oflBoe,  and 
more  especially  for  the  due  accounting  for  and  paying  oyer  all 
moneys  which  may  come  into  his  hands  by  Tirtue  of  his  office." 
This  recital  is  SD^cient  eyidence  both  of  his  appointment,  and 
that  ttie  municipal  corporation  had  required  him  to  giye  security. 
Besides  the  appointment  of  treasurer  to  these  united  counUee 
being  clearly  shewn,  I  do  not  see  that  a  new  appointment  was 
necessary.     {Vide  Consol.  Stot  U.  C,  ch.  64,  see.  169,  174,  k  61. 

Then  as  to  the  two  items  brought  under  our  notice,  the  lunatic 
asylum  tax  for  1862,  stated  by  the  arbitrators  to  amount  to  £116 
8s.  8d.,  and  second,  moneys  recelTed  for  sales  of  land  in  Essex 
and  not  credited  to  the  plaintiiFs  for  the  Baby  property. 

As  to  the  first,  the  contention  on  the  part  of  the  defendant,  I 
understand  to  be,  that  inasmuch  as  the  |^Temment  are  not  claim- 
ing anything  to  be  due  from  the  plamtiffs,  on  account  of  the 
lunatic  asylum  tax,  they  (the  plaintiffs)  can  have  no  claim  on  the 
defendant  as  surety  for  the  county  treasurer  for  it.  The  arbitra- 
tor states  that  he  allowed  £116  8s.  8d.  charged  in  Mr.  Bullock's 
books  as  p^d  to  the  goyemment  on  account  of  such  tax  when  it 
was  not  paid ;  that  this  sum  was  received  by  him  as  appeared  by 
his  books,  and  was  not  accounted  for,  except  falsely.  It  may  be 
true  that  the  government  have  no  claim  on  the  plaintiffs  for  the 
money,  but  if  the  treasurer  received  it,  he  received  it  as  the  officer 
of  the  plaintiffii,  and  is  accountable  to  them  for  it :  but  it  was 
objected  on  the  part  of  the  defendant  that  the  evidence  on  which 
the  arbitrator  founded  his  conclusion  was  illegal ;  that  the  entries 
in  the  books  were  not  proof  ajpiinst  the  surety ;  that  the  mere 
rerbal  statements  and  explanations  of  Bullock  were  insufficient, 
and  that  he  was  not  sworn. 

There  is  no  direct  negative  as  to  the  question  whether  Bullock 
was  sworn.  An  affidarit  filed  for  the  defendant  states  that  the 
deponent  did  not  see  him  sworn.  The  arbitrator  states  that  he 
does  not  remember  whether  he  was  sworn  or  not.  On  the  other 
band  the  plaintiffs^  solicitor  swears  that  he  was  present  when 
Bulleek  was  produeed  as  a  witness  before  the  arbitrator,  and 
*'saw  him  duly  sworn  before  giving  his  evidence  herein,'*  and 
further,  the  arbitrator  In  an  affi&rit  states,  "  that  the  statements 
of  Mr.  Bullook  referred  to  in  an  affidarit  filed  on  the  other  side, 
relative  to  Bullock  giving  eridence,  was  received  by  me  with  the 
ooBSiBt  of  Mr.  FrmeSf  ooonsel  for  the  defendant^  as  an  admission 


by  the  defendant  of  the  matters  in  such  statements  contained."  I 
think  this  ought  to  be  conclusive,  and  that  as  to  this  item,  the 
third  oljection  is  not  sustained. 

It  is  different  as  to  the  other,  as  to  which  the  arbitrator  makes 
the  following  statement  of  facts.  That  in  and  before  the  year 
1849,  one  J.  B.  Baby  was  treasuMr  to  the  plaintiffs,  and  was  a 
defaulter,  and  that  certain  real  estate  of  his  in  the  countv  of 
Essex  was  sold  in  1868,  to  liquidate  the  amount  of  the  defalcation. 
That  one  John  Sloan,  the  then  warden,  became  purchaser  for 
£688  6s.  lid. 

That  by  a  resolution  of  the  municipal  corporation  of  Essex  and 
Lambton,  Bullock  was  permitted  to  become  the  purchaser  of  said 
property  by  paying  the  purchase  money  aforesalo ;  and  thereupon 
a  deed  was  executed  by  Sloan  to  Bullock,  and  that  it  was  not 
shewn  to  the  arbitrator  that  this  purchase  money  had  ever  been 
paid. 

Taking  this  in  the  strongest  point  of  view,  It  would  not  esta- 
blish that  Bullock  was  indebted  to  the  plaintiffs  in  the  purchase 
money  of  this  lot  of  land,  but  that  debt  was  due  fh>m  him  as  aa 
individual,  and  not  as  a  treasurer.  To  make  it  a  debt  due  by  him 
in  the  lattter  capacity,  it  must  be  shewn,  that  the  money  of  his 
own  was  so  appropriated  as  to  become  the  plaintiffs,  and  even 
then  a  question  might  arise  whether  it  would  be  such  a  debt  me 
the  surety  is  responsible  for;  but  the  facts  stated,  I  have  no 
doubt,  do  not  shew  that  in  this  transaction  any  money  came  to  the 
hands  of  Bullock  as  treasurer,  and  for  Uie  debt  due  by  him  on  a 
purchase  of  land  for  his  own  use  and  benefit,  the  defendant*  aa 
surety  in  either  of  these  bonds,  is  not  liable. 

The  defendant's  counsel  waived  supporting  the  fourth  otjecUon, 
and  it  is  therefore  unnecessaiy  to  consider  it 

As  to  the  fifth  objection,  I  have  referred  to  the  new  matter  sub- 
mitted to  us  by  the  arbitrator.  I  do  not  find  anything  omitted 
which  it  is  now  shewn  either  upon  affidavit  or  during  the  argument 
should  have  been  included.  The  synopris  of  de&lcation  shews 
each  several  amounts  in  default,  in  each  year  separately,  and  the 
funds  to  which  the  moneys  in  default  belonged. 

The  sixth  objection  is  not  now  sustained  In  faot  No  reference 
is  made  to  it  in  the  affidavits  filed  on  this  application. 

The  seventh  otjection  is  involved  in  the  remarks  made  upon  the 
third,  and  requires  no  further  observation. 

The  eighth  appears  to  be  founded  in  mistake.  The  arbitrator, 
according  to  the  copy  of  the  award  put  in,  does  not  award  the 
payment  of  costs  at  lUl,  but  he  assessed  the  costs  of  the  award  at 
£38  IGs.  7d.,  not  making  any  order  as  to  their  payment 

As  to  the  last  objection,  it  seems  to  me  involved  in  the  question 
as  to  the  Baby  estate  chiefiy,  If  not  entirely.  Upon  this  point  at 
least  it  is  unnecessary  to  say  more.  Upon  the  question  of  the 
Lunatic  Asylum  tax,  the  remarks  made  as  to  the  evidence  of  Mr. 
Bullock,  whether  sworn  (as  the  most  direct  evidence  shews  he 
was)  or  giving  statements  by  way  of  explanation  of  the  alleged 
defalcations,  or  of  the  meaning  of  entries,  or  accounting  for  the 
absence  of  entries  in  his  books,  explain  the  grounds  upon  which  I 
think  it  cannot  properly  be  said  there  was  illegal  eridence  admit- 
ted to  establish  this  part  of  the  claim. 

It  follows  from  this  conclusion,  that  the  award  that  the  yerdlot 
should  be  entered  for  £701  16s.  7d.  Is  wrong,  for  there  was  no 
legal  eridence  to  charge  the  surety  with  the  sum  of  £686  6s.  lid. 
Though  the  principal  owed  that  sum  to  the  plaintiffs,  it  was  not 
for  anything  that  is  shewn  as  treasurer,  but  in  his  individnal 
capacity. 

Unless,  therefore,  the  plaintiff  will  consent  to  reduce  the  verdict 
to  £116  8s.  8d.,  the  amount  of  the  lunatic  asylum  tax,  the  rule 
for  setting  aside  the  award  must  be  made  absolute. 

Fer  eur, — ^Rnle  absolute. 


CHANCEET. 


-Beyofttd  bgr  Bubaib  Bnunoi  Biqiiln^  BtadtafreMMr. 


BaHK  01  MOVTRBAL  T.    THOKPSOV. 

StffUteniJuiffmemt    BmnMmagaiiultami»~Bdaliamto£hk^rtgUtnff' 
1.  JSrdd,  tbat  a  regteterBdJndKiMnt  Uiidi  tbs  laodi  of  the  debtor  at  Uw  from  tb» 
time  or  registimUoD,  lo  that  Om  Bhariff  em  daitvir  •seraHsn  oT  tkma,  into  tk* 
ot  wboBSMvw  thuf  SBsj  aftMrwarti  ] 
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0  U.  a  Q.  fi.  6S2,  afflrsMd.  ^^ 

S.  TlM  dfctam  of  Bimaa,  J^  in  ThirkeUr,  JiitenoM,  18  U.  C.  Q.  &  75,  to  the  eon- 
traiydoabCed.  ^       -» 

The  flusts  appear  In  the  JadgmeDt  of  his  Honor  Y.  C.  Estbn, 
before  whom  the  cause  wae  heard. 

Edward  Blak€  for  the  plaintiffs. 

WUUam  Ptottdfoot  for  defendant 

EsTKN,  V.  G. — The  facts  of  this  case  are  these :  one  Shaw  made 
a  mortgage  to  Francis  Gore  Stanton,  and  then  a  mortgage  of  the 
same  lands  to  one  Olllespie,  who  transferred  this  mortgage  to  the 
plaintiffs.  The  defendant  purchased  the  same  lands,  or  rather 
all  Shaw's  interest  in  them,  at  Sheriff's  sale,  and  afterwards  ac- 
quired the  first  menUoned  mortgage,  and  the  present  suit  has 
been  instituted  against  him  by  the  second  mortgagee  for  redemp- 
tion or  foreclosure,  the  bill  insisting  that  by  pnrchaeing  the 
equity  of  redemption  of  the  lands  he  became  liable  to  discharge 
both  mortgages,  and  that  haying  acquired  the  first  mortgage  and 
obtained  an  assignment  of  it,  he  cannot  raise  it  as  a  shield 
against  the  second  mortgage. 

The  answer  states  that  the  first  mortgage  was  made  to  Stan- 
ton, as  a  trustee,  to  secure  diyers  Judgments  which  it  mentioned ; 
that  one  of  these  Judgments  was  obtained  by  the  defendant, 
Thompson,  but  in  trust  for  one  Powell ;  that  he  obtained  an  as- 
signment of  another  of  such  Judgments  likewise  in  trust  for 
Powell ;  that  he  held  these  Judgments  in  this  way  at  the  time 
that  he  purchased  the  lands  from  the  SheriiF;  that  after  such  pur- 
chase he  acquired  the  beneficial  interest  in  all  the  Judgments  se- 
enred  by  the  first  mortgage,  including  the  judgments  which  he 
held  in  trust  for  Powell ;  that  he  then  obtained  an  assignment  of 
the  mortgage  from  Stanton;  that  Benner,  one  of  the  Judgment 
creditors,  whose  Judgment  the  first  mortgage  was  intended  to  se- 
cure, repudiated  the  trust  and  proceeded  on  his  Judgment,  and 
haTiog  issued  execution  against  the  lands  of  Shaw,  caused  the 
lands  in  question  to  be  offered  for  sale,  when  they  werepurehased 
by  the  defendant. 

,  It  is  remarkable  that  the  bill  does  not  state  the  date  of  the  re- 
gistration of  any  of  the  instruments  which  it  mentions,  and  that 
the  answer,  while  it  states  the  fact  and  date  of  the  registration  of 
all  the  Judgments,  nowhere  states  the  date  of  registration  of  the 
ttiortgage  to  8taat#n,  and  It  ends  by  insisting  that  this  mortgage 
must  be  deemed  to  be  subristing,  that  the  defendant,  Thompson, 
is  entitled  to  the  benefit  of  It,  and  that  he  is  entitled  to  a  decree 
of  redemption  or  foreoloenre  against  the  plaindfi  as  second  mort> 


It  is  quite  manifest,  I  think,  that  the  defendant,  Thompson,  in- 
tended to  represent  himself  as  the  purchaser  of  the  equity  of 
redemption.  Had  he  intended  to  rely  on  his  title  as  a  purchaser 
under  a  Judgment  registered  before  the  registration  of  the  first 
mortgage,  he  would  have  been  oarefril  to  state  when  the  mortgage 
was  restored,  and  he  would  not  have  insisted  upon  the  priority 
of  that  mortgage  OTer  the  plidntlffs,  such  oonstruetion  being  use- 
lesB  when  both  mortgages  had  beoome  extinct  through  the  pur- 
chase of  the  mortgage  while  under  a  prior  registered  Judgment. 

At  the  hearing,  howoTer,  the  deeds  are  produced  and  shew  by 
the  Registrar's  endorsement  upon  them  Uiat  they  were  registered. 
Some  eridenoe  is  also  offered  of  the  registration  of  the  Judgments, 
or  at  all  erents  of  Benner's  Judgment,  and  from  this  eridenoe  it 
appears  that  this  judgment  was  registered  before  either  of  the 
mortgages. 

I  do  not  know  now  whether  it  appears  otherwise  than  by  the 
answer  that  any  writ  had  been  deiiTered  to  the  Sheriff  for  execu- 
tion oa  Benner*a  Judgment,  or  that  the  sale  in  question  was  ef- 
fteted  under  such  a  writ  Supposing  it  to  appear  that  the  sale  was 
•fleeted  under  a  writ  upon  a  Judgment  roistered  before  the  re- 
gistratSoa  of  the  mortgages,  and  supposing  that  fact  to  be  mate- 
rial and  to  oonfer  a  paramount  title,  I  think  the  Court  cannot 
Ignore  it  BMiely  because  the  defiMidant  has  misapprehended  his 
rights  and  has  supposed  himself  to  stand  in  ft  lower  position  than 
he  really  oceupAea.  Suppose,  for  instance,  the  answer  of  a  de- 
ftendaat  to  state  a  firat  mortgage  with  power  of  sale — then  a 
seoood  mortgage,  then  a  third  mortgage,  and  that  the  first  mort> 
gagee  had  exercised  his  power  of  sale  and  the  defendant  had  pur- 
•iMtsed  the  eatate  under  it  and  had  afterwards  acquired  the  seoond 
aaoHgafSt  a«d  to  insist  that  this  nortgaga  was  subriatlBg  and 


prior  to  the  third  mortgage,  the  Court  would  consider  that  the 
defendant  had  acted  foolishly  and  had  wholly  misapprehended  his 
rights,  but  could  not  ignore  the  fact  that  the  purchase  under  the 
power  of  sale  contain^  in  the  first  mortgage  had  then  in  fact 
extinguished  the  second  and  third  mortgages  and  conferred  on 
the  defendant  a  title  paramount  to  both. 

The  faets  being  stated  and  proTod,  the  Court  must  recognise 
their  legal  effisct,  however  much  it  may  be  misapprehended  by 
the  defendant  himself.  If  the  proof  of  the  material  facts  is  defee- 
tiTO,  I  think  the  defendant  ought  to  be  at  liberty  to  supply  what 
is  requisite  on  proper  terms  as  to  costs. 

This  leads  me  to  the  consideration  of  the  quesUon  whloh  has 
been  raised  and  argued  with  much  ability  on  both  sides,  namely^ 
whether,  after  the  passing  of  the  9th  Vie.,  ohap.  84,  and  before 
the  passing  of  the  24th  Vic,  chap.  41,  the  Sheriff's  deed  oonTcyed 
the  estate  that  the  debtor  had  at  the  time  of  the  registration  of 
the  Judgment  under  which  the  sale  was  effected,  or  the  estate  that 
the  debtor  had  at  the  time  of  deliTcring  to  the  Sheriff  for  execu- 
tion the  writ  under  which  the  sale  was  performed. 

Four  cases  were  cited  on  this  point — Dot  d,  Dcugaliy,  Fanning, 
8  U.  C.  Q.  B.  166;  Dm  d.  Demptey  t.  Boulton,  9  U.  C.  Q.  B.  682 ; 
nirkeU  V.  Patenon,  18  U.  C.  Q.  B.  76 ;  WaUi  t.  BuUoek,  10  U. 
C.  C.  P.  166. 

In  the  case  of  Doe  d,  DougaU  t.  Feaming  and  Doe  d,  Dempee^ 
T.  Boulion,  the  precise  point  arose  and  was  decided.  In  both 
these  cases  Judgments  were  registered,  the  deeds  were  executed 
to  purchasers  by  the  debtor,  then  the  writ  was  deliTored  to  the 
Sheriff  and  he  proceeded  to  a  sale  under  the  Judgments,  and  in 
both  cases  it  was  decided  by  the  Court  of  Queen's  Benoh  that  the 
Sheriff's  deed  prcTailed  over  the  deeds  to  the  purchasers,  on  the 
principle  that  under  the  9th  Vic,  chap.  84,  the  Sheriff's  deed 
conyeyed  all  the  estate  that  the  debtor  had  at  the  time  of  regis- 
tration of  the  Judgments,  and  that  that  Act  applied  to  the  writ  of 
/L  fa.  against  lands  introduced  by  the  6th  Q^.  II.,  and  then  in 
use,  and  did  not  reintroduoe  the  writ  of  elegit  which  the  6th  Geo. 
11.  is  considered  to  haye  abolished,  which  question  was  expressly 
raised  and  decided  in  the  case  of  Doe  d.  Dempeey  ▼.  BouUon,  In 
the  case  of  Thirkell  t.  Patereon  this  point  did  not  arise  at  all. 
The  only  question  th^re  was  whether  a  deed  was  Toid  against  a 
prior  Judgment  registered  before  it,  and  It  was  deoided  tbatitwaa 
not,  because  the  eighth  clause  of  the  18th  &  14th  Vic,  chap. 
68,  related  only  to  subsequent  Judgments ;  the  question  whether 
the  Sheriff 's  deed  related  to  the  date  of  registration  or  of  the 
deliyery  of  the  writ  did  not  arise,  because  both  the  registratloa 
and  deliyery  of  the  writ  were  subsequent  to  the  deed.  Mr.  Jus- 
tice Burns,  howeyer,  expressed  his  yiew  generally  of  the  opera- 
Uon  of  the  seyeral  clauses  of  the  Act  relaung  to  this  point.  His 
opinion  was  that  the  registration  of  the  Judgment  oreated  only  an 
equitable  charge,  and  that  the  Sheriff's  deed  did  not  relate  to  the 
registration  so  as  to  avoid  mesne  conyeyances,  but  only  to  the  de- 
liyery of  the  writ,  although  the  purchaser  would  hold  snlject  to 
the  equitable  charge.  The  case  of  Walee  v.  Bullock  was  consi- 
dered to  resemble  the  case  of  Thirkell  y.  PiUereony  although  it  dif- 
fered from  it  in  the  material  dreamstanoe  of  the  registration  of 
the  Judgment  being  prior  to  the  deed,  and  upon  the  question  of 
the  relation  of  the  Sheriff 's  deed  the  Court  follows  the  opinion 
expressed  by  Mr.  Justice  Bums  in  the  case  of  TkirkeU  y.  Patet' 
fofi.  The  point  decided  in  ThirkeU  y.  PaUreon  did  not  arise  in 
Walee  y.  BuUoek,  but  the  question  which  it  really  presented  had 
been  expressly  decided  in  the  case  of  Doe  d.  Dougatl  r,  /VmntR^, 
and  Dotf  tL  Dempeey  y.  BomUon^  which  were  not  cited,  while  the 
opinion  of  Mr.  Justioe  Bums,  which  howeyer  much  it  might  be 
entitled  to  weight,  waa  in  this  respeet  estm-judieial,  was  followed 
as  the  rale. 

Under  these  circumstances  I  should  consider  it  my  duty  to  fol- 
low the  decision  In  the  cases  of  Doe  d,  Dougedi  y.  Fanmrng  and 
Doe  d,  Dempeey  y.  Boulion,  ayen  if  my  opinion  did  not  agree  with 
it,  which,  howeyer,  it  doea  to  the  fullest  extent.  The  18th  section 
of  the  9th  Vic,  chap.  84,  is  combined  in  the  Con.  Stat  with  the 
second  section  of  18  ft  14  Vic,  chap.  68.  This  Juxta-position 
lends  soms  eountenanee  to  the  construction  that  registration 
creates  a  mere  charge  in  equi^.  But  the  18th  section  of  the  9th 
Vlo ,  chap.  84,  oreated  no  equitable  charge  when  it  first  became 
part  of  the  law  of  the  land.    The  aquitabta  charge  was  created 
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ftotbeiltat  ttee  by  liho  eeeoad  B6dH<m  of  the  IStli  A  14th  Vio., 
ohito.  68,  itnr  or  fire  yttan  allerwMdt.  Betweon  the  9«h  Via, 
AMp.  M^  wd  tiie*}dlh  A  14Ch  V!o.,  ohftp.  68,  the  oqoiuUe 
€bxtfgb  dtd  ndt  oxiBi— irhsl,  dvHog  this  lotMfvai^  WM  the^pem* 
tton  of  tlio  18th  aeotioft  of  the  9th  VIot,  ohftp.  84 1  DoobtleeB  it 
was  M  deoided  in  the  caiessof  J}9€  4.  DougaU  ▼•  Fmnnmg^  fltad 
Zta«tf.  2>Mi,pMsr  T.  Afs/lofi,  HoomooethejtodgBieiitfltoftttMhaiion 
Hm  Iftiidi  ftxnn^ieiime  of  rogifttiMioB  eo  m  to  render  H  li«ble  to 
eteotitio&  isto  irbitierei'  hikndB  it  might  aftenrerda  oome.  No 
0  A^  BieniiBg  eui  be  »ttMhed  to  the  third  ohiuee.  When  it  wae 
first  enacted  it  created  no  eqvitabie  oheirce  whatever ;  it  apithor- 
ieed  the  Sheriff  to  oilet  fbr  eale  the  eetate  beloBging  to  the  debtor 
at  ihe  d»te  of  rOgiotrKtion,  and  that  irM  its  only  operation.  The 
tew  odntimied  in  thie  state  nntil  the  passing  of  the  18th  k  14ch 
Vie.,  ohap.  68»  irhieh  created  this  eqoits^ble  ehaiige  lor  the  first 
^Staie.  It  did  not,  liowever,  vary  the  operation  of  the  0th  Vic, 
dhiip.  84;  the  remedy  it  gvre  was  eumnlatiTe,  and  it  likewise 
s*bJoetedtoihe  payiseatof  debts  Marions  iaCsrests  which  were 
not  before  liable  to  exeootioo.  The  18th  seetion  of  the  0th  Vio., 
9h«p.  84,  enacted  that  registered  judgments  should  bind  lands  in 
thisPrOTinoe  in  the  same  manner  as  docketed  jsdgments  bind 
lands  in  Bngland.  Now  the  precise  effect  of  a  docketed  Judgment 
was  to  bind  the  lands  into  whatseoTer  hands  Chey  might  afterwards 
pass  so  that  the  Sheriff  oouM  deliTor  execution  of  them  as  if  the 
utermediate  oouToyances  and  incumbrances  did  not  exist  The 
sane  effect  must  hsTO  resulted  from  registration  of  judgments  ik 
this  Ptovinoe.  It  is  said  that  no  such  intention  can  be  collected 
from  the  proYision  of  the  9th  Vie.,  ch^».  84.  But  it  appears  to 
me^  with  greet  deference^  that  no  other  intention  can  be  attri- 
buted to  the  Legislature  than  what  I  hhTO  mentioned.  It  appears 
to  have  been  considered  Uiat  such  a  construction  would  be  at- 
tended with  gre«t  inooDTenienee.  But  what  greater  inconvenience 
exists,  in  oase  of  a  Judgment,  than  in  case  of  a  mortgage  with 
power  of  eale  T  Such  a  mortgage  may  remain  dormant  for  years, 
duitng  Whidi  the  proper^  may  |>ass  through  twenty  hands,  and 
the  power  of  sale  may  be  exercised  and  all  the  intermediate  don* 
▼eyances  dsfbated,  some  of  which  may  be  Sheriff's  deeds.  If  a 
JudgBMnt  be  registered  it  is  notice  to  all  -the  world ;  any  one  pur- 
chasing the  estate  affected  by  it  will  see  it  paid  off  out  of  his 
purchase  money  or  require  the  estate  to  be  released  from  it,  and 
if  he  ncselvct  these  or^ary  preoautions  he  must  blame  his  own 
IbUy.  I  have  no  doubt  that  while  the  practice  of  registering 
Judgments  oontiuQed,  »  registered  judgment  bouoid  the  lands  at 
law  from  the  lijfee  of  registration,  so  that  the  Sheriff  could  deU- 
Ter^exOCution  of  them  into  the  lumds  of  whomsoerer  they  might 
afterwwds  pass. 

In  dMdftag  this  I  follow  the  osbeS  Z>os  rf.  DtniffM  ▼.  Fatrnxng^ 
Doe  d.  IPtmptty  ▼.  SmUoh,  both,  because  I  think  they  Were 
Hgbtly  decided,  land  beeadse  I  am  sMitf  ed  that  the  Court  of 
Common  Pleas  irotild  have  followed  them  in  the  ease  of  WfUt»  t. 
Bulloeh  had  th^  been  cited.  The  opinioo  of  Mr.  Jusdee  Bums, 
expressed  iti  Oie  Itiase  of  mrTM  t.  Pmierton^  Mthough  entitled  to 
he  ^restlNft  Hwpeet,  beihg  olAy  wn  ^^Xposition  of  his  views  on  th^ 
g^nbral  dp0r«tion  ^f  the  Abto,  wia  ffenedessaxy  to  •tim  deeiiridn  iff 
thiit  ettse. 

j^upposiilgHto'spimEr,  thMbr^  fai  llie  presrtit  oase,  that  tUs 
fihi^fr  ^S  MVe  iTtts  ^der  Benncir's  Judgment,  land  <hat  this  Jndg^ 
in^fit  Wai  YSglstored  beftre  -ettber  <ffthe  ibort^ges,  Ithlhk  the 
defendant  aoquired  lb  title  phrambtnit  to  them  both.  It  is  true 
l!h«t  he  ihOnght  Ixewas  purchasing  tho'estitte  sttlfeet  to  both  the 
tedrtgag«s,  tthd  ttepdd,  It  Is  said,  only  twenty  shillings  fbr  it, 
but  he  fiitbnded  dtmbtless  to  ptnrohase  ^i^EBteter  he  doaM  get, 
^hfch  he  Vheul^t,  howw^,  was  only  so  much.  The  ahetiff  ooald 
sell  neither  more  nor  less  than  the  estate  that  Shaw  had  at  the 
time  of  the  ivglstnition  of  Bentter*s  Judgment,  and  Thompson 
e6tild  pimfhase  no^Uiig  more  Yior  less.  The  sale  is  notitapehohed 
and  must  openUe  aeoording  to  Its  legal  etRBot  so  long  as  it  lb  swf- 
ftrred  to  irtabd.  Whether  It  dUn  «M  msintained  is  mndther  Ques- 
tion, Whi6h  it  would  bs  premature  aiid  out  of  the  iplaoe  bt 
pTeiilsiit  ty>  dtscusB. 

The  lenmed  cOunnl  fbr  the  plahitiffii  ariced  leave,  if  my  Judg- 
isODft  should  be  agittbt  Mm,  to  amend  "tiie  biH  Mr  the  purpose  of 
fjoMugnilig  the  we.  -But  euAi  a  bHl  would  be  shbstantlally  a 
neir  tm,  'Md  I  thMc  Ale  proper  bbnrse  Is  to  disaims  the  press«l 


bill  wttfaont  oosts,  in  eonsequenoe  of  the  mMsrtaln  state  ef  the 
authorities,  and  without  prejudice  to  any  -other  Btft  Which  the 
plaintiffs  may  be  adtisSd  to  institute. 

I  do  not  think  that  the  defendant,  at  the  time  that  he  pur- 
chased ftom  the  Sheriff,  was  a  mortgagee  so  as  to  be  witliin  the 
protection  of  the  clause  of  the  Act  This  prorision  is  a  very 
singular  one  and  not  to  be  extended  beyond  the  letter.  It  seems 
to  contemplate  a  purchase  by  a  mortgagee  from  himself,  and 
that  although  he  mi^  purchase  the  equity  of  redemption  at  a 
Sheriff's  sale,  and  pay  so  much  less  for  the  estate  in  oonsequence 
of  the  existence  of  the  mortgages,  and  mtist  be  deemed  therefore 
as  undertaking  to  discharge  them  both,  he  may  hold  the  second 
mortgage  at  arm's  Iei^|;ih.  I  certainly  would  not  extend  this 
power  to  a  person  who  was  not  a  mortgagee  at  the  time,  but  be- 
came so  afterwsrds,  and  this  was  the  case,  I  think,  widi  the 
defendant,  Thompson.  The  protection  must  nt  angr  rate  be  con- 
fined to  all  Judgments  belonging  to  Powell,  aiid  of  them  he  was  a 
mere  trustee. 

I  think  the  o'bjections  to  the  re|^stratiou  dugfht  not  to  .prevail, 
but  that  Thompson  is  bound  by  the  submission  in  his  answer,  and 
that  the  decree  should  be  for  reden^ptioQ. 

Decree  fdr  reden^Uon. 


.*<. 


PaAOfiCi:  009BT. 

juj^mti  ab  isbr.  A,  tf  ist  mwr,  fcn^  'mtMitamMtm, 

fii  t^  ltAf¥iii  Ob  1^  AlWiyitMAoir  WimMir  ftltoft  !i.  tlrMW^ 
tt*  Mi.,  Aitn  t^  CotoOBAtidli  Of  tdn  Oonoin^  <^  QbL»t. 

On  an  application  by  a  |)arty  to  be  allowed  to  veToke  a  •vbdllaiioa  Io  srbilratioaf 
the  dbervtkm  ot  th»  oowt  to  Vhteh  tka  itpptloctloii  la  made  ott^tto  ba«xir> 
«ibed  In  the  mopt  epailBg  attd  catttioiia'aiaiiiMr. 

Tba  eoert  te  thia  caaa»  «0Baldarla|  tba  »rian)ia  «f  eonvanlMfeaa  ani  bieonva> 
nlanoea  to  tba  partlea,  thm  unaatluaeCorj  language  mad  In  jbfi  eontnat  l^ftwean 
the  partiaa,  the  nnoartainty  aa  to  what  was  Intended  kgr  tha  cXaoae  oftefcr^ttea^ 
theamplepoweM HHIh  wfeMh  tHe  Oourta  liad  Jv»tt§  ttte  armed Ibr  tito mu> 
pdSBS  ef  ooaapolMty  riftfennsa,  ellewed  tfce  ejsnae  ef  wteenw  to  ha  f  iMied 

Marah^lSea. 

On  the  18th  Jaanftry,  166Q,  Mwsis.  Wright  k  Co.  wntsl^  InAo 
a  oeBtraet  wHh  the  C<^p«mtion  ef  the  Ooontgr  of  Or^,  Ibr  the 
purpose  of  grarelUhg  and  improTiag  certain  roai^  in  tlie  oOantj, 
The  oontraet  recites  a  by-law  of  the  ConpOMtksi,  passed  ^oo  tiie 
28th  Jiauazy,  186d,  iMtiioriaiBg  the  raiaing,  fay  way  df  loath,  the 
sum  of  £60,000,  to  be  expended  upon  the  roads  mentioned  in  it. 
Messrs.  Wrigllt  ft  Oo.  tendeted  to  do  €he  Irorklbr  $288,010,  pay- 
Sble  in^debentnres  of  theCorporatioA,  wluoh  tender  the  Cosporatioii 
aeoepHed.  Tkie  wttrk  was  to  be  done  •aeoording  to  oertsin  plMM 
mmI  speeifioatlctas  attached  to  Uie  eontsaet ;  one  half  of  the  work 
to  be  fittslmd  in  one  year,  and  the  other  half  fai  two  yestre  from  ^kie 
date  of  thb  oontruot;  psyments  wete  to  be  made  monthly,  by 
deltrering  debtetores  of  the  CovpoMition,  weeordtug  to  tiie  Woi^ 
done  from  tisse  totioiia,  to  he  esUnmlad  «ml  oertiied  by  tbe  Ckief 
Bngineer  Cf  the  County. 

The  ooulmot  ooDCeias  this  ehMstfs :  •^  Anditis  alsoeigBeed'b«tw««n 
the  parties  hereto,  ihsit  no  -exlras  lAaM  be  wHotved  for,  wMeito  ^ 
the  ordet  of  the  Chidf  flngineer  of  the  petties  of  the  ssMnd  pMt^ 
or  soase  of  bis  *assistmito,«nd  the  ordering  of  aqy  <Btras  Shall  in 
no  way  iuYalidate  thS  ocwenasts  oonlaitted  hei^n,  InSt  the  «atd 
extras  shall  be  deemed  to  be  included  in  said  coTsnants ;  and  should 
thb  pattiss  of  the  eeooadpast  oeeSt  tduSake  a^y  idtelration  in  or 
addition  to  the  sMid  Works,  tBdudlng  the  tetht  works,  tbty  ssay  do 
so,  upon  giving  to  the  parties  of  the  first  pert  written  inStraetions 
for  the  puipose,  signed  by  their  Ohief  Engineer;  but  it  is  umder^ 
stood,  that  should  the  work  beieisSned  jnseme  piaas  otf  iparihnldn 
that  the  parties  of  the  flMt  paet  shnU  4ieattewod,  'underthenatd 
BnglneerHi  dikvetlottS,  Io  do  wOSk  elsewhere,  or  in  aome  other  pttr- 
tiotihas  w'that  ineluding  «sinM,  Ihe  nmonnt  eT  the  work  U  he 
done  shall  amount  to  the  saM  sum  of  #200,(H0;  nnd  it  is  under- 
stdod,  thst^e  eotmtotesfor  entira  work  shall  be  returned ndMUy." 

The  oontraet  eontains  this  further  clause :  «  And  siso,.  tlint  thn 
pmrties  of  the  second  part  -shall  pay  to  tiie  parlies  of  the  first  .part» 
for  the  MLtra  woritt  that  teay  be  ordered,  aooOrdiag  tothe  sdhoduln 
of  priees  herennio  aatoeaed;  wndthM  thn  psHissof  the  firtfipart 
shall  allow  to  the  patties  «f  the  "gsoond  pntft  iisr 
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ffa«tiiitf7%»nMIft1iitb«  ir«ME,1]iyord«r6rtii^  Mid  CSiMf  Bngfarti^r, 
6f  'tli«  ^^M^  of  tift  «e<Mmd  iMu^  ^rotkerwise,  aoeortiiiig  to  the 
tfeh^dale  tff  intolik  bM^to  MAitoit«d ;  but  1b«  {MurUiiwof  iho  first ^[laH 
iUkfi  not  Ito'e&fltMd  to  MtfrtVe  «&y  ^afyiMnt  for  extrta  mitil  tke 
if&Aa  fft  Mfe^et  Of  wbioli  th^y  Bhttll  beumde  shall  have  fa^ea  oer- 
lifi«d  by  «iifid  fingtn^erp  and  Hie  auottit  of  extrtfe  in  vzbess  «f 
aeaacflbift  ocay  shall  ^yallofpied;  and  it  is  taderatood,  that  iiie 
BdgiiitferiMIl  cstiiaVte  fbr  e«ti«fe  atid  dedaJctkom,  and  e^lrtify  the 
Mime  HMhthly,  as  pt>^ykmfy  provided,  fin*  hii  eftimadng  iod  «er* 
tuyiag  ftr'the  ir<M  wrdttr  the  eotitraet. 

The  oOtitraot  fdrth^  ooatatlis  tMs  pntTialofa :  «  And  io  pretent 
all  dii^titag  during  ihe  proigNsB  of  the  woite,  it  ik  herclby  agroed 
that  the  Chief  Engineer  Of  the  parties  of  the  seoond  pari  shall,  in 
hH  oases,  determine  the  hmonnt  or  qnaati^  of  the  soveral  kinds 
of  work  whioh  are  10  t>e  piud  for  aadsr  this  eontraot,  .^nd  the 
amonht  of  eOmipensiilion  to  be  paid  therefor.  Bnt  if  any  dtiferenoes 
shidfl  arise  between  the^wrties  of  the  first  and  seoond  parts,  during 
the  progrtas  of  the  works,  or  after  the  oompletion  of  the  oontract, 
then«(Ufr  the  said  *eoilipletion,  the  same  shall  be  referred  to  the 
liward  of  Walter  Shaoley,  Whoas  award  shall  be  final.'' 

Tlje  ooiftHU5t  tb«n  <i»OlfOlhdes  with  this  prorlslon :  •'  And  tt  is 
hbrbby  'HgMid,  thht  m  ^^hatk  irolpk  ordered  to  be  done  by  the  Btagi- 
iMOi*.  '6r  his  hitoiMhnt,  in  eitMHis  of  «hO  lirbvk  Herslnbefore  referred 
td,  Whli  bb  ^d  k)f  thefiMrtttfs  bfthe  eM<ntd  part  lo  the  parties 
idfMSi^  tttst'iliit  t,  noffvftfaMiAfAngnnyfljfiUg  lo  tteeiidBtWfl'y'dontSriifed 
fe  Ms  Ij^i^eemehl." 

It  y{i»t>eii;iM  thtft  In  1 800,  8MM  Of  thb  tt«ttb<fa  -of  Ute  -Cdrpora^ 
ftftt  had  heard  th«t*tiie<e(^lraetdrs  wta«  mvkhig  the  eipeMie  vf 
ifab  MHitk  «iikfh  l^tttr  Ihhh  the  >M!b  B|fprdprfa^/aiBd  tbb  ooih- 
laHUi^  lof  fhe'CotiiB>ty  CohMili,  appointed  ifbr  tkfe  ^ntip6^,  iantHraHed 
Yhe  IBbgfn^r  that  he  Wto  to  piaM  agtSnirt  Ihe  total  ebat  ^  the 
troHc  «koe<ddin^  y>e  $200,0(10  d«!ben«iireii. 

fit  the  moifth  of  Jhtonat^,  1801,  tife  Ommty  Baglneer  notifiM 
tlie^ontiMdtdrs  tfabttheinfObtltfn  of  thb  Ooi^ration  tree  to  st6|> 
the  works  when  the  cost  of  the  work  reached  ttfewm  of  $200,dlO. 

On  fhe  1-st  r^rohry,  IBOl,  the  COtfnfy  Coanoll  pmsed  a  by-law 
Ihit  IbMr  Wsira^n  Its  MnfaoMsM  ifOvetHy  ihooont^tdrs 'that  the 
OdttMy  O&ttMl  iMMlM  Hifit  the  whole  WdMLlshonrid  tiot»  indbding 
-eirtHft,  bSdibd  <die  ^i<Mt^  ptt^b,  •M>,OIO,  had  that  ^rbcAs  that 
^moina  'Hi  %«*  4^<^«  be  dMe^  itte  tMbeH  woiOd^eeiliider  the 

TMa  by-ls^  was  -^MMMlibltftM  to  tlie  MBtoaoltfrs,  wa  the  26lh 
'WMh,  IMl,  hiid  a  ld«|  e^tfreapotodmee  took  ptaeo  between  the 
eottlHMrtOrs  find  the  WardMi  of  tlie  Gdan^,  on  tiia  aabjeet  of  the 
eoitaJtiNlotiol&  tff  ^e  ebntradt,  «(nd  %boat  thfer  mount  «f  wwk  deae 
irib  toUnit  Vfme.  Th'O  Mrti^otoHi  '4dellried  Ihey  had  done  work 
tweeedlttg  ttie  92010,010,  and  the  Ootti^  Bngfaieer  eays  that  the 
^9tHrk  dMto  a|^  to  the  6th  ApiA],  1^1,  WAs  $177,000,  or  there- 
'hbotftt. 

the  Oimvt^  f}fa|{de^r  ^iNrtfTe  that  hb  ^onttnaed  dn  making  ihonthly 
-ftftfttsAes  or  ti>ork  done  «pT«  BepfcHiber,  >801,  and  that  Q|>bn  ^e 
l^htf  thllli  tB«ih«h,  itho  wdf%  dOtfe  ^by  the  eotttraetota  reaohed  the 
^oUtHet  'pki^  9800,01<0.  <U{p  to  thift  fpeHod,  the  ednthiotors  hid 
tK>l¥Mid«Md  U^liobotfilt  dettwdilii^  afay^rtieais^iBnte  tbr  eMass, 

^Bft^dMly  blated  ^kfy  kHd  dbne  W«ft  lal«e]y  la  «mm  of  tiie 

-  -  ■«■  ♦«"  ■ » 
comraeiL 

OatlM  16lh  8d|ltdUb)fr,  theieohtvaotorB  hodfted  the  Warden  ttiat 
they  eonsidered,  under  the  former  notice  they  had  no^tfhd,  Ihat 
iMy  w«lb  to  AebnlAnne  the  eoftspte^on  ift  the  eoHtraot,  and  Ihey 
*MAM  to  be  IttAntted  what  VMrmetlib  Coanbii  iotiteded  to  pomoe. 

Oh  the  S7lhBi^leM<ir,  the  otfmaiCiee  met«  add  aoommvniea- 
tfOB  >iAlB tnbde  fo'thecomtHMtoMi,  cekiiig  them  to  fttraish  aia  adooant 
Kf  thefr  iettMKfth  if  ttley  ootartdored  that  woik  had  beOn  done  to 
thb  ItaMMMtt  df  tho  <eOtfU«ot,  and  to  stete  what  Mther  tram  wovid 
be  )^MtBdMl  to  finish  the  Ooatraet  after  ^e  varpendHnre  of  the 
$900,910.  Ih  reply,  tiie  odnthMors  ilslle^  €hat  thty  eahnbt  give 
tm  abbOtlift  at  lihat  "woift  they  had  4eite,  as  It  w<oiild  taka  two 
-fifiMAhhtb  makb  a'fiwhl  <akeasia>ett<ial. 

Hhthb  ^  "OeKMr,  the  ooatrholoraga¥»  the  OeancMva  appitMci- 
tfite  eetinihfb  of  trhaft  Wtfidd  tie  t^nired,  in  order  to  finish  the 
wdAc  eafctoadted  YcMs  ihakhig  it  $90,620.  On  the  same  day,  the 
Connty  Gonncll  resoWed  to  abide  by  the  notice  which  had  beOh 
gMn  to  the  'dtMratflota  on  tlie  26Ui  Mslreh  pMtioils,  and  that 

iciKMiin  ^mBtmmnMmdi  tb  «ii#  eoAtraoiovs. 


More  oorrespondenee  took  plaoe  between  the  partieti  whioh  it 

is  not  neoessary  to  allude  to. 

On  the  12th  Pecember,  1861,  a  yndge*'efiai  Vas  obtained,  that 
ihe  submission  stated  ia  the  paragraph  abore  quoted  ^rom  the 
eontraot,  beginning  with  (hb  woi-ds — **it  any  difrer^'tfe,**  &c.. 
should  be  made  a  Rule  of  the  Court  6i  Queen's  Biench,  and  ttie 
same  was  aooordingly  made  a  rule  of  court  on  thb  same  diity. 

On  18th  X>eceml>er  the  arbitraWr^  pursi^t  to  a^bdihlme'tft, 
attended  at  the  BossTn  tiouse  in  the  city  of  Toronto,  Mr.  Osl^r, 
a  barrister,  appeared  for  the  County  of  6rey  and  Mr-  Hobei^  A. 
Harrison  appeared  as  counsel  tor  the  contractors.  I^otblng  %a8 
done  at  ihis  meeting.  The  arbitrator,  at  the  reqtt^st  6f  Kir.  "Os- 
ier, adjourned  till  81  st  Ded'ember. 

On  81M  Deetober  dTe  arbftraiAr  h|kih  \kttdn^  "Oft  jftotein 
ISonse  acoordhig  to  bppoihthiettt.  %M!Jta.  M.'C.  Oahlt¥ete  and 
Harrison  appesrM  as  ootinsel  for  tlkb  botrti^fcftors,  and  M^.  (Mist 
again  appeared  fbr  tihe  'Connty.  The  WtMea  of  the  'CovAirty  %a6 
also  present.  A  greht  'number  6f  witnesses  wet%  ih  titfiAidanoe 
bn  Che  part  of  the  obntractors.  ffr.  HarriMn  o|>ehbd  the  ease 
for  the  contrabtorb,  and  wa^  about  %o  ^11  his  tritnfesses  wh«fn  llfr. 
Osier  Pegged  for  di^lay  ih  dtdbr  that  pbrticulars  of  the  elaitai  iad- 
'tano«d  by  the  cotrtradtors  nngVt  be  fhrniiOiM,  ivftd  «fhelHiti|yon 
en^tf^ers  for  both  parties  ^eet  If  po^ible  ih  orMr  %b  ^arrotr  thb 
^d^d  of  dispttte.  the  eotrtraetors  bbjeoled  to  Ihb  a^dceminntfnt 
tMd  turned  that  they  liadmiCny  1nlh«8Mln  idf^ttdotrtib'atfNVtlfiSt- 
^pcittSb.  The  llV^rden  '^ftbredto  phy  the  eieple«M»k  Of  ^htnb  tmiltoMk. 
Attdhtidn  was  then  diirected  tb 'the  ^Aidt  fhMt  thb  %iMn1is{«te  Wii 
^lent  afe  to  the  oo^ts  of  tbb  V^fn^tiTb.  4rhb  bbbrcfftotors  ^Adnd 
to  haTe  the  eoets  abide  the  ehrent,  Wt  tlife  Wkrd<in  and  Mr.  Oslfer 
desited  to  hate  ^em  lb  -die  discretion  bf  the  hrbScratdr.  fhb 
contractors  at  length  y}^ded,  Ithd  i^e  Ybfl(ffrin|  li|;i^^nredt  1M 
4ndoreed  on  the  Bnle  making  the  submiuion  a  Rale  of  Court: — 

'**  It  iii  agreed  b^fa^eda  %hb  •partHfs  in  the  within  Rale  that  the 
eo#tb  <^  the  hffei'^bbe  eiHiltratlen  and  «ward  ahall  be  ih  the^ie- 
or^tion'of  the  arbhitMr,  Sitd  that  thteagieeuient'be  dmbodibd«s 
fMrt  bi  tfle-MlnhtWnm. 

**  Vbi^nlo,  «nft  D««iMnberv  1801. 

^SlgiMd)  "EoftiM  A*  ^AMOmm, 

(fbr -eotttraetora.) 
>(Bigned)  «■  F.  OvKBB» 

(for'dbunty).*' 

Wh«i  tM>  aigfbmteht  wa»  elgned,  ail  easts  l>eihg  In  tiietUse^ 
%10h  of  tito  ai^itrator,  thb  evpenies  Of  attuesaea  in  atton^juiea 
were  not  exhoted. 

ifa  lit  Jsnraary,  1802,  the  itxt>itrsflor  bHered  the  oentraetors  to 
Wmteh  a  Matemefat  of  thehr  claim  to  the  Qoitety,  and  a^DovmiOd 
the  referMioe  till  32vMI  of  same  month. 

On  22nd  Jannary  thb  hrMtrator  atteadbd  the  third  time,  and  a 
-gfeht  teahy  witnesses  WOi«  In  attendanoe  on  the  part  of  the  eon- 
ti^aeion.  M^.  StephOn  RIohards  ind  Mr.  John  Oreaaer,  junior 
^appeared  ah  iBonnsel  fbr  the  County,  and  Mesere.  M.  C.  Cameron 
^nd  R.  A.  l!ii>riM>n  aHhifa  ti|ifpeireda»'0onh8el  fbr  the  oontraetOrs. 
The  t^MMeh  was  hlso  prMent  Mr.  Richards  l^adiated  the 
aMJherity  biT  the  Warden  add  ttr.  X)sTer  tts  to  whe;t  bad  been  done 
1^  Iheni  at  the'pHrviodstneedhg.  He  raised  a  number  bf  objecr- 
tiobii  tMMtthe  aMti«lor  prbefl6dih||,  contending  among  otirtr 
thingb  Ibat  Ae  eontraot  ootttidfted  no  aolald  lefbrenoe  bnt  only  an 
aigfveMi^lit  tb  refbr,  ksd  that  theve  wert  no  matters  m  difiisrentfe 
Itotwe^  fhb  phHies.  NotWithstuidfaig  the  arbftratsr  proceeded 
tHfh  ^9  Examination  of  a  withers  Moee  examination  Isated  neve- 
fal  days.  Mr.  RiehaMft  and  Mr.  Creaser  were  prestnt  aU  the 
>Hhib  tindeir  )>roteM»  baft  dross-ezsmiaed   the  witness  tfl  great 

iongbH. 

On  88th  Jttn'nary  the  Contrty  Conneil  met  and  passed  tesolntions 
rbpudiating  what  had  been  done  by  the  Wardcta  and  Mr.  Osier, 
an<l  ietttiioHzing  the  Warden  to  resist  the  claim  of  the  oontraotors. 

The  contractors,  di  th<elr  thrttten  demand  finished  on  4lh 
JTanni^,  pbrMiht  to  the  order  of  the  arbitrator,  claimed  from 
the  Corporation  that  they  were  entitled  to  the  sum  of  $409, 
064  61o.,  ereditrngtheOoTporatien  iHth  $70,084  71o.,  asreoeiTed 
in  debentures  on  account  of  the  oontraetand  debentures  reoeired, 
ae  on  aooonnt  of  extra  work  $126,926  29o.  Some  other  credits 
were  given,  and  they  claimed  a  b^ilanoe  OTcr  and  aboTO  OTery thing, 
as  due  from  the  Corporation^  $191|666,  61o. 
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-  Among  other  olaims  there  were  the  followiog : — 

1.  An  item  of  $600  for  tr»TelUng  expenses,  ineorred  in  going  to 
Qnebeo  to  hare  defeot  in  debentares  remoTed  hy  Act  of  Parliament. 
2.  Steven  per  eent  disoonnt  on  $126,926  29o.  debentures,  sold  to 
pay  for  aocoant  of  extra  work  done,  whieh  was  to  baye  been  paid 
in  oash,  amount  $18,861  88o.  8.  One  year's  interest  taken  from 
$200,000  of  debentures  due  1st  Jannary,  I860,  contrary  to  con- 
traot,  amount  $6000.  4.  Various  sums  of  interest  elaimed  upon 
the  oonpons  detached  from  the  debentures.  6.  Twenty-fiye  per 
eent  damages  for  loss  of  interest,  for  loss  and  damage  of  the  work 
being  hinaered,  loss  in  proTiding  fhnds  to  oarnr  on  the  work, 
and  Tarious  oUier  matters,  amounting  to  $81,4ol  82o. 

8»  Biehardi,  Q.  C,  obtained  a  rule,  calling  upon  Amos  Wright  and 
others,  to  shew  cause  why  the  Corporation  of  the  County  of  Grey 
should  not  have  permission  to  roToke  the  reference  or  submission 
contained  in  the  agreement  or  articles  of  agreement,  dated  the 
ISth  January,  1860,  made  between  tiiesaid  Wright  and  others,  of 
the  first  part,  and  the  Corporation  of  said  County,  of  the  second 
part,  and  which  submission  was  ordered  by  a  Judge  in  Chambers 
to  be  made  a  Rule  of  the  Court  of  Queen's  Bench;  and  why  the 
Corporation  should  not  have  leaTO  to  reroke  the  power  and  autho- 
rity of  Walter  Shanly,  as  arbitrator,  under  sud  reference,  sub- 
mission and  rule  of  oourt,  on  the  ground  that  there  are  several 
important  legal  questions  aridng  and  existing  between  the  parties, 
which  should  be  decided  by  one  of  the  superior  courts  of  common 
law,  or  upon  tkt  ground  that  the  alleged  submission  does  not 
amount  to  a  reference,  but  at  most,  is  only  an  agreement  to  refer, 
and  that  no  diiferenees  had  srisen  within  the  meaning  of  the  alleged 
refsrence  to  be  referred  to  Mr.  Shanly.  Other  grounds  were  men- 
tioned in  the  rule  not  necessary  to  be  mentioned  here. 

Jf.  O,  Cameron  and  M.  A.  ffarriion  showed  oause.    The  ap- 
pUcaUon  is  one  to  the  disoretioa  of  the  Court,  and  that  dis- 
cretion should  in  every  case  where  invoked  be  used  in  the  most 
sparing  and  cautious  manner.     (ScoU  v.  Van  Sandau,  Q.  B.  102.) 
A  very  strong  case  must  be  made  out  to  warrant  the  exercise  of 
such  a  discretion — nothing  short  of  misconduct  on  the  part  of 
ths  arbitrator.     (Fauettl  v.  Eastern  dmniut  &.  Co.^  2  Ex.  844 ; 
Jamea  v.  Aitwood,  7  Scott,  841 ;  in  Re  Woaderafu  9  Dowl.  P. 
C,  688;  Paper,  Jhtneann<mt  9  Sim.  177;   WiUanr,  Mwrreil^  16 
C.  B.,  720.)    The  mere  apprehension  that  questions  of  law  wiU 
arise  with  which  the  arbitrator,  a  layman,  may  not  be  competent 
to  decide  according  to  strict  law  is  not  of  itself  a  sufficient 
ground  for  the  application.     {Fuller  v.  Fen^oiek^  8  C.  B.,  706.) 
No  ease  has  gone  that  length.    That  is  a  mattsr  for  considera- 
tion at  the  time  of  making  the  reference,  and  the  reference  here 
is  an  integral  part  of  the  contract.    Now  that  the  work  is  done 
the  parties  who   are  benefited  by  that  work  should  not  be  al- 
lowed to  alter  the  contract  to  the  pr^udice  of  the  other  par- 
ties.   It  is  contended,  howe? er,  that  there  is  no  actual  reference 
but  only  an  agreement  to  refer.    The  language  imports  a  present 
referenee  of  ftiture  diierences,  if  any,  that  may  arise.    It  is  a 
prospective  reference  and  one  which  is  usual  in  bnilding  and  other 
contracts.     (Ztvtii^«lofi  v.  RaUi^  6  £1.  &  B.,  182 ;  Buss,  2  £d., 
720.)    As  such  it  has  been  made  a  Rule  of  Court    If  not  a  re- 
ference, ^iplication  should  be  made  to  set  aside  the  Rule  of 
Court,  not  to  revoke  the  referenee  which  is  now  a  Rule  of  Court 
Besides  here  the  County  by  thcdr  acts  have  treated  the  clause  as 
an  actual  refbrence.    Their  counsel  appeared  on  two  occasions  at 
least  and  submitted  to  the  arbitration.    He  adopted  the  Rule  of 
Court  and  was  a  party  to  its  amendment  in  regard  to  costs. 
The  County  cannot  now  be  allowed  to  say  he  acted  without 
authority.    If  he  exceeded  his  authority  and  they  in  consequence 
are  damnified,  he  is  responsible.    {FlavieU  v.  Saetem  Cmmtiee  R. 
Co,,  2  Ex.,  844;  Chambere  v.  Maton,  6  C.  B.  N.  S.,  69  )    To 
allow  the  reference  to  be  revoked  after  what  has  taken  place 
would  be  to  enable  tbe  County  to  commit  a  firaud  on  the  con- 
tractors.   If  the  arbitrator  exceed  his  autiiority  the  reme<ty 
will  be  an  application  to  set  aside  his  award.    The  Court  hsi 
no  right  to  anticipate  in  such  a  matter  to  the  pr^udice  of  either 
party. 

S.  Riekarde,  Q,  C,  supported  the  Rule,  and  adverting  to  the 
fiMts  of  the  case  at  great  length  cidng  ScoU  v.  The  Corporation 
of  Petorboroti^h^  19  U.  C.  Q.  B.,  469« 


BuBHS,  J. — I  do  not  think  there  is  shewn  any  acquiescence  on  the 
part  of  the  Corporation,  since  the  submission  has  been  made  a  rule 
of  court,  which  precludes  them  fh>m  asking  the  interference  of  thia 
court  to  relieve  them  from  the  reference,  if  there  be  sufficient 
reason  for  so  dohig  in  other  respects.  The  Corporation  has  beea 
hurried  on  by  the  steps  taken  by  the  other  side ;  of  course  Buola 
steps  were  open  to  them,  and  no  fault  is  to  be  found  with  their 
setting  the  law  in  motion,  with  as  much  celerity  as  possible;  but 
then,  when  we  see  that  on  the  other  hand  the  Corporation  were 
acting  in  some  measure  in  the  dark,  for  no  demand  was  furnished 
to  them  until  the  arbitrator  directed  that  it  should  be  done.  I 
must  not  hold  them  to  be  assenting  to  the  acts  of  the  other  side. 

We  must  go  back  to  the  contract  to  define  the  position  of  the 

Sarties,  and  collect  from  that  whether  the  discretion  now  asked 
I  this  application  should  be  granted.  I  ftilly  agree  in  the  foroe 
of  what  is  said  by  Lord  Denman,  in  SeoU  v.  Van  Sandau,  1  Q.  B., 
102,  <*  that  the  discretion  of  the  court  to  iriiich  this  ^peal  ia 
made,  ought  to  be  exercised  In  the  most  sparing  and  cautious 
manner,  lest  an  agreement  to  refer,  flrom  which  all  might  reason* 
ably  hope  for  a  speedy  end  of  strife,  should  only  open  the  flood- 
gates for  multiplied  expenses  and  interminable  delays."  In  all 
probability,  in  any  action  to  be  brought  upon  the  oontraot  ia 
question,  a  reference  will  most  llksly  be  ordered,  but  then  that 
would  take  plaoe  under  all  the  safeguards  as  to  legal  questiona 
whieh  the  oourt  would  oast  around  the  parties.  And  if  the  case 
is  to  go  to  a  referenoe,  there  can  be  no  doubt  that  the  gentlemaa 
named  in  this  contract  is  most  oompetent  to  decide  such  matters, 
and  the  court,  upon  whom  the  responsibility  would  rest  of  refer- 
ring it,  could  not  do  better  than  fefer  the  matter  to  Mr.  Shanly. 
The  Corporation  do  not  object  to  a  refisreace  to  him  of  any  matters 
connected  with  the  work  done  or  the  manner  of  doing  it,  or  of  any 
damages  which  the  contractors  may  legally  claim ;  but  what  ia 
objected  to  is,  that  a  refbrenos  of  every&ing  to  him  of  all  ques- 
tions, legal  or  equitable,  should  be  indiscriminately  made,  as  it 
stands  as  now  refurred. 

When  I  careftiUy  read  the  whole  contract,  I  am  rather  inclined 
to  adopt  BIr.  Biehards'  argument,  that  it  amounts  to  an  agreement 
to  refer,  in  the  event  of  certain  things  occuning,  rather  than  aa 
aotnai  reference.  The  parties  have  seleeted  the  few  words  embo- 
died in  the  rule,  and  have  oonsldeffed  those  the  submission,  and 
so  they  asked  for  an  ex  parte  rule  of  oourt  makiag  it  a  reference. 
We  see,  however,  what  precedes  that  sentenoe  is,  that  to  prevent 
all  disputes  during  the  progress  of  the  works,  it  was  agreed  that 
the  Chief  Engineer  of  the  County  shonld,  in  all  eases,  determine 
the  amount  or  quantity  of  the  several  kinds  of  work,  and  the 
amount  of  compensation  to  be  paid  therefor.  Then  what  follows 
looks  very  like  this :  if  there  should,  during  the  progress  of  the 
work,  be  a  dispute  about  what  the  Engineer  should  determine, 
dther  during  the  progress  of  the  work,  or  after  the  completion 
thereof,  of  any  of  those  matters  of  which  he  is  made  the  Judge, 
then  that  such  matters  should  be  referred  to  Mr.  Shanly  to  deter- 
mine, and  his  demsion  should  be  final.  If  the  referenoe  to  Mr. 
Shanly  is  to  be  construed  in  this  limited  sense,  then  it  is  dear  that 
matters  had  not  progressed  the  length  which  were  neoesssiy  ia 
order  to  invoke  his  authority  fo  determine  them.  It  is  not  neoee- 
sary  for  ms  to  construe  the  agreement  between  the  parties,  and  if 
I  did,  then  the  oontraotors  would  undoubtedly  be  muoh  dissatisfied 
with  that  view. 

The  contractors,  on  the  other  hand,  have  given  the  widest  inter- 
pretation possible  to  the  last  sentence,  and  have  treated  the  agree- 
ment to  refer  to  Mr.  Shanly,  as  including  every  possible  thing 
which  might  arise  upon  the  contract,  legal  as  well  as  equitable. 
The  question  therefore  is,  whether  that  is  right  and  that  it  was 
so  intended  to  be ;  for  if  so»  then  undoubtedly  the  court  woold 
carry  it  out,  and  would  act  wisely  in  so  doing.  I  cannot  bring  my 
mind  to  that  conclusion,  however;  I  still  see  in  the  way  the  previ- 
ous agreement,  that  the  Chief  Engineer  was  the  person  who  should 
determine  the  amount  and  quantity  oi  the  aevend  kinds  of  work, 
and  the  amount  of  compensation  to  be  paid  Uierefor.  Thepartiea 
surely  nerer  intended  to  forego  that  agreement,  but  yet  the  con- 
tractors hare  not  in  any  way  embodied  that  in  their  referenoe  to 
Mr.  Shanly. 

The  construction  put  on  the  agreement  to  refer  to  Mr.  Shanlj 
by  the  contractors  Is  inconsistent  with  the  previous  agreement 
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ihfti  ^e  amomit  Mid  qvmitity  of  th«  work  and  tlie  eompeDsa- 
don  aboald  be  determieed  by  the  County  Engineer,  unless  the 
eontractom  concede  that  Mr.  Shanlj  shoald  be  gorerned  In  re- 
spect of  that  matter  as  a  conrt  and  jury  should  in  the  firfrt  in- 
stance. Bui  if  they  eoneede  thai  point  in  so  fkr  as  affects  the 
queetien  of  amount  and  quantity  of  the  vork,  there  stilt  remains 
the  other  question  in  dispute  between  the  parties.  On  the  one 
band  the  eonlraotors  contend  that  they  were  bound  to  finish  and 
complete  tiie.  roade  named  in  the  contract  by  a  certain  time,  and 
that  they  haTC  a  right  to  dp  this  no  matter  at  what  cost  nor  how 
ftir  the  expense  may  exceed  the  contract  price,  and  a  large  sum 
is  claimed  by  way  of  damages  for  stoppage  of  the  work  1;>eoau69 
the  Corporation  doee  not  assent  to  this  proposition.  On  the  other 
hand  the  Corporation  contend  that  the  contractors  knew  that  only 
a  certain  sum  had  been  appropriated  by  the  rate  payers  of  the 
cona^-^hat  the  contractors  had  entered  Into  a  contraot  to  do  the 
work  fw  that  amount,  and  that  the  same  should  not  be  exceeded 
bj  extras  or  otherwise,  and  tiiat  whencTcr  the  expenditure  ex- 
ceeded that  amount  there  was  no  authority  to  go  beyond  H  with- 
out a  new  agreement  with  tlie  conlractora  and  a  reference  to  the 
rale  payen  of  tlie  county  to  sanction  a  fiirther  expeadkure  of 
money  upon  the  roads. 

The  question  is  whether  such  a  matter  as  tlw^t  ccmes  fairly 
within  the  meaning  of  the  contract.  Supposing  I  adopt  the  cpn- 
Btmetion  put  upon  it  by  the  contractors,  that  is,  that  the  words 
*«  if  any  dllbrences  shall  arise  between  the  parties  of  the  first 
and  second  parts  during  the  progress  of  the  works,"  open  up  all 
and  e? ery  question  which  mi,ght  jMsmbly  ^riae  between  the  parties 
as  the  subject  of  reference  to  Mr.  Shanly,  the  work  has  not 
been  completed^  eoaeequentiy  there  is.  no  question  of  that  kind 
aasipg  aflter  M^  cowpletion  9^  t(ie«floMiiAt  V9.4fi^^  4#  par* 
ticK  at  the  time  of  iUBtering  into  the  oontraot  ceolemplated  the 
finiabinc  of  tbie  work  by  the  contractors,  or  if  they  fuled  to  do 
it,  thenl>y  the  €orj>oration  themseWes  doing  it  and  charging  the 
expense  to  tha  eontractors,  for  that  is  prided  foe  by  the  con- 
tract. Nothing  whatSTev  is  said  about  what  aftisll  be  done  in  the 
arept  of  the  Corporation  stopping  the  work  or  prerenting  the  con- 
tractors from  finishing  it 

I  am  apt  called  upon  in-  thla  «pplloatiea  to  dptrnmine  the  ques- 
Hon  ddlnMely  ^tweiea  llie  parties,  and  i  ebould  be  sorry  it  weuid 
ba  wndsiatoed  I  ham  said  aufthing  having  that  tendency*  AH  I 
am  asked  to  do  is  to  place  the  parties  in  such  a  position  that  the 
TulpnaqvdetioM  m^y.  be  iiwffitd  #nd  ^agoppi  of  by  tftie  ooort 
Im  •aswivt^AbalHitffMdrtiilii^beCeiiptfittieAwjttMt  be 

<4ndad  front  Mn#>«  »P  Ahi»  qimntioM  rlh«y  desira  to  do  on  ai| 
api^l«DfvtiiHi  to  «itt  «fadii  *h%  imwd  $09  aiocece  ef  jwitdlctioD  on 
Am  pari  of  t^o  wbiitrattH'.  1%  la  TOty  true  that  sopia  of  tlia  polnta 
desired  to  be  raised  and  as  suggested  by  myself  might  be  so.naiaod 
«bm1  tested.  But  ^m»  f9»>i^  if  tbe  4jrbit>«tQr  pcoceeded  ond 
the  CprnoriHti^^  Joe^  the  best  ^qpcjb  ^i^y  cofild,  tjbu^  migh^  h9 
met  with  the  objection  of  aequktoeno^  pa  'tbe|yr  piurt  tQ.tbo  pro* 
ceedU^ES.  And  if  they  protested  and  diet  uot  appear,  find  r«^ed 
upon  tt9  olpectiens  to  tlie  ikwar^  thjej  migl^  b^  met  witli  the 
obeerTation,  why  was  not  an  ^jgpHcxtion,  ina4e  of  the  nittare  of 
l^e  ope  I  9fa  po^  dispo9lii||  pf. 

When  I  consider  the  balance  of  conyeniences  and  Ino^jpror 
Blenoes^  both  partiea,  th;  nna^Ut^tpry  liaagvuige  used  iu  the 
contract,,  for  it  is  jnpt  a  well-dniwii  cooti:act  ^y  ^y  means,  1^  to 
wliat  the  pi^rtiies  injteoded  should  be  referred  to  Mr.  Sh|inly,  oad 
what  his  powers  should  be  under  such  a  very  meagre  e|;jprea8i,oo 
aa  this,  (^  any  differmce*  tfiaU  arise,  and  further,  when  I  con- 
rider  tfa^  ample  powers  the  Courts  and  Jadges  are  now  armed  with 
for  ccmpnlsorily  referring  lyiatters,  I  think  I  shall  do  justice  V> 
botb  si<m8  by  freeing  them  tram,  this  present  referenpe  to  Mr. 
Bhanly^  If  the  present  reference  were  proceeded  with  I  foresee 
a  long  co^r8e  of  litigation,  at  great  expense  to  the  parties. 
flhould  an  award  be  made  and  afterwards  set  aside,  tiien  aH  that 
bad  been  done  would  be  futile  and  the  parties  be  just  where 
thesfWM. 

I  would  snggeet  that  both  sides  should  agree  upon  a  case  to 
be  submitted  to  the  Court  for  its  opinion  upon  any  legal  ques- 
tion, with  power  to  the  Court  to  remit  all  questions  of  compensa- 
tioB  to  Mr.  Shanly. 


In  the  fl«Dantim%  howerer,  I  must  grant  the  Ocrporation  per^ 
misdon  to  revoke  the  submissfcp  to  Bfr.  Bhanly,  a^  so  niuoh 
of  the  rule  as  asks  for  that  will  be  absolute. 

All  that  remaina  is,  upon  what  terms  that  thould  b0  granted. 
It  does  not  appear  to  me  that  the  Corporation  ahoipd  pt>T  the 
eoeta  of  making  the  submission  a  rule  of  Court,  for  thftt  was 
done  ex  patie,  nor  of  expenses  incurred  by  or  b^fbra  the  ar- 
bitrator, for  if  a  rule  or  summons  had  been  as|ce4  ibr,  call* 
lag  upon  the  Corporation  to  shew  cause  why  the  sjubmlssion. 
as  the  contractors  construe  it,  should  not  be  made  a  rule  01 
Court,  I  am  convinced  that  no  Court  or  Judge  would  iiave  made 
sueh  a  doubtful  agreement  as  that  contali^  in  the  contract, 
with  the  materiah  now  befi»re  me,  %,  rule  of  Court,  and  therefor 
whatever  expensee  have  been  incurred  by  or  belbre  tiic  avbitra- 
IDP  tho  pavtiea  caumng  it  maat  take  the  risk  o£  Vhen,  with 
vegaKd  te  the  eeqpenae  of  tina  applicadoB.  I  have  befora  me  a 
•oatetct  Of  ntaining  a  elauee  abeat  mfiurring  mattera  to  arbitral 
ticAof  a  doahtfui  ehanolev  af  te  what  powera  the  arbitrator 
shooU  haua  under  it.  Ia  eider  to  get  rid' of  it  the  Cosporatien 
havetoco«etoti^€oaatto  aak  the  COaH  to  intevfbra  and  en^ 
aMothenftadDaou  Tgl^e  athar  side  opywie  the  appBoatlon,  md  I 
eappoea  thsf  aaa  entitlad  to  the  coats  of  the  (^»podtlcpi» 

ffhe  Mrif  which,  haa  bosn  obtained  pill  tberefoiBe  be  nuate  alN»- 
inla  •(»  i|;r  aa  permittiag  tbe  Qorpeaa^on  torairofce  the  eubadeetoft 
to.  Mjff.  fihaal(f  np^m  pa.ymaii*  by  the  Oeeporatioa  of  the  eoete  of 
the  rule. 

Hm  ov  M9>  «MMb 

eOll^fOl^  MW  CHAMBERS. 


R^pmied  fty.  Eon.  A.  Hauobov,  Bsq.,  BorrMoNi^^^aio. 


Samubl  Clabk,  Judgment  Creditor,  T.  Ax^Mtw  M.  CMi1|(;  Jq^- 
ment  De|t)tor ;  John  D.  Eaic  end  Jobs  Stcvbh^n,  Garnl«|ieqs. 

C^njof;  SUfL,  U.  C  €ap,tl  m.  W,  0L  uq^Or^  to  otte^  M^,  /^Hfiqil  Mf 
^fwnitktt  bfffin  order.  <i»  jpqy  how /or  a  dSfck^Brg^-^aeiUi^af^  p^^idkfy^  ordeiu 

A  gumUlMe  b  not  dladuvgwl  by  payment  of  ths  monoy  to  ^jq^inptipit.t^B^^tQf 

mertlr  npoa  tbo  attuch^'jg  ordar  wttboofc  an  ordor  to,|m/. 
Bnt  If  too  gBrnbhoe,'iipon  ewng  nrved  with  tho  ■omnMiit  ta  ptj,  ticthwMh  pay 

<ht  mofoey  Aato.«Q4rt»  lie  to  Jb«  ftivm  flguBtlMtf  rMpoQiibUtt 
WJi9nHif««]e»d«toap|Mf  tl^iC  th|B  Mt  «oai^  to  bo  attached  w«# ^(Mf/df 

■AMgnod  befcre  tha  laaoeof  tha  garniabee  oedtfr,  ttao  order  waa,  tfi  the  idint  ap* 

pHaaHop  of  the  jodgmeat  dobter  andhJii  aarignea,  aet  aalde:     '        -^*-^'    r 

(Ohambara,  Utih  Jamiaiy,  18e&> 

A  Bu.9n^ona  wfMl  obtaintd  99^  the  appUctition  qf  the  ^adgment 
^^btqr  ^xiA  oolc  S^iJi>ley,  HfX^jxg  op  tht  jud^n^ent  or^dij(o.r  and  the 
nriiilshee^  to  eh.cfr  caiuo  ^kj  ^^  atUMslung  ord«ir  of  U>o  18th 
^tober,  1861^  ehqold  net !)«  ae^  oaide,  on  the  ^i^ot^od  tbat  the 
debt  sooght  to  t>,e  att^h^  hiMJi  hiecia  Assi^pp^  bj  the  jadjsiipieot 
debtor  to  Sibley  befora  the  issue  of  tb^  ordier ;  opd  why  %U  pro- 
q^edlogtmbaeqaei^t  to  tb«  8ai4  QxAfit  jdi09ld  not  bo  set  «i9i(ijle  on 
t^e  «^mo  gronijijU  vA  pa  4ua  ground  thM  w>  notlco  of  the  •itM^<r 
lag  Qxder  ii«9  giTejn  to  %hp  jsukmeAt  de^btor;  and  wh^  the  Jindg^ 
og^ent  cr^iclitor  tbonid  xioit  pay  tfie  cotta  of  the  application. 

A  summons  had  been  issued  calling  on  the  judgmeot.dfibjbo^  9fA 
t^e  garniebecis  to  attend  immI  aliew  oauee  mhj  tbeigarpiabeea  shofild 
opt  pay  the  del)t  due  \ij  tbeoi  to  thejudgintnlictobior  to  the  jwtg^ 
m^eot  creditor.  Xbis  tnmmo^  yfm  pot  ej^pim  to  bfute  been  sertod 
on  the  J)Eidgii|pjit  debtor.  It  wa^i  iwned  on  lltb  ^v^embeii,  1861^ 
ret^rnable  on  10th  Novc!iiib<)r,  1861 ;  itnd  app««ently  no  ojr<iev 
was  ever  made  upon  it  No  entry  of  any  further  procee^U^cp:9lfi 
be  fovod. 

The  oriij^naJ  writ  of  summons  wJg»]«8u^d  in  thi^  cauee  in  J.olyi 
I860,  |bod  served  pn  20th  September  ef  ei^e  year.  On  12th 
November,  1860,  the  plaintiff  recovered  judgment  for  4(29.9  9a« 
7d.,  J^d  a  wylt  of  ;^  /a.  issnod  o^Aoeit  the  defendante'  goods, 
which  was  retncnpd,  nullfi  5ono. 

By  the  aa^4ikTltft  of  tbe  judgment  dtbtor,  Andrew  M*  Cl(irk»  fUHd 
T.  I^bley,  it  appeared  that  a  ImII  io  Cht^pery  wi^  filed  abo^t  tef» 
years  ago  by  A.  M.  Clark  against  the  ganusho^  io  whioh  they 
put  in  no  answer ;  and  the  court  ordered  that  the  deputy  master 
at  Kingston  should  take  an  acco\i|it  of  what  was  due  from  the 
garnithepe  to  A.  1^.  (^aiikc ;  thA^  the  depui^  piaster  reported,  apd 
Sie  gamiihees  appealed,  and  the  ftppeil  was  dismSteed with  eosta; 
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thftt  A.  M.  Clmrk  was  largel/  indehtod  to  Shibley  ($848),  and 
Shiblej  demanded  seourity,  whereupon  A.  M.  Clark,  on  26th  Sep- 
tember, 1860,  executed  an  assignment  of  the  monej  due,  as 
reported  by  the  deputy  master  in  Chancery,  from  the  garnishees 
to  the  judgment  debtor. 

Both  A.  M.  Clark  and  Shibley  swore  that  the  assignment  was 
made  in  good  faitli,  and  for  the  purpose  of  securing  the  debt  eo 
Justly  due  to  him. 

A.  M.  Clark  swore  that  he  had  no  notice  of  the  application  for 
**  a  garnishee  order  in  this  matter."* 

In  reply  it  was  sworn  that  the  clerk  for  the  eolicitor  in  the 
Chancery  snit  obtained  a  copy  of  the  attaching  order  on  the  day 
it  was  granted,  and  expressed  his  apprehension  lest,  in  ^nse- 
quence  of  that  order,  the  solicitor  should  losa  hia  costs. 

The  garnishees  made  affidavits  shewing  that  on  2Sth  September, 
1861,  a  decree  in  Chancery  was  made  by  which  they  were  declared 
to  be  indebted  to  A.  M.  Clark  in  £'2S9  lis.  2d.,  to  be  paid  to  him 
on  Ist  MoTcmber,  1861 ;  that  they  were  serred  with  the  attaching 
order,  and  about  18th  NoTcmber  last  with  the  summons  to  pay 
OTcr ;  that  before  the  14th  NoTember  last  thoy  had  no  notice  or 
knowled^  of  the  assignment  to  Shibley ;  and  StCTonson  swore 
that  haTing  no  cause  to  shew  against  this  summon*,  he,  after 
consulting  his  legal  advisers,  on  14th  NoTcmber,  1861,  paid  tS  the 
Judgment  creditor  X264  6s.,  in  Aill  satisfkction  of  the  Judgment 
against  A.  M.  Clark,  and  tlvat  he  made  this  payment  feuing  that 
if  he  did  not  an  execution  would  be  issued  against  him. 

Bbapbb,  G.  J. — The  attaching  order  under  the  288th  section  of 
Con.  Stat  U.  C,  cap.  22,  does  not^  according  to  Hohut  ▼.  Tutton 
(6  £1.  &  B.  66),  do  more  than  render  the  Judgment  creditor  a 
creditor  having  a  security  for  his  debt,  and  does  not  give  the  Judg- 
ment creditor  any  lien. 

This  case,  however,  arose  between  the  Judgment  creditor  and 
the  assignees  of  the  judgment  debtor,  who  had  become  bankrupt 
after  the  granting  of  the  order. 

In  Turner  t.  Jone»  (1  H.  &  N.  878)  there  is  a  strong  intimation 
that  the  garnishee  Is  not  discharged  by  payment  of  the  money  to 
the  Judgment  creditor,  merely  upon  the  attaching  order,  witiiont 
an  order  to  pay.f 

The  statute  (sec  297  of  our  act)  enacts  that  payment  by,  or 
execudon  levied  upon,  the  garnishee  tmder  any  proeiiHn^  —  a^«- 
.  9aid  shall  be  a  yalid  discharge  to  them  as  i^alnst  the  judgment 
debtor  to  the  amount  paid  or  levied,  although  the  proceeding 
should  be  afterwards  set  aside  or  the  judgment  be  reversed.  But 
the  words  "under  any  proceeding  as  aforesaid"  obviously  refer  to 
the  preceding  enaotmenl  (sec.  290),  if  the  garnishee  does  not 
forthwith  pay  into  court  the  amount  due  firom  him  to  the  judgment 
debtori  or  an  amount  equal  to  the  judgment  debt,  and  does  not 
dispute  the  debt  due  or  claimed  to  be  due  from  him  to  the  judg- 
ment debtor ;  or  if  he  does  not  appear  upon  summons,  then  the 
Judge  diay  order  execution  to  issue. 

The'  very  first  part  of  this  section  points  out  to  the  garnishee 
his  proper  course — namely,  to  pay  the  money  into  court,  which 
bdng  done,  he  is  free  from  ftirther  responsibility ;  but  these  words 
in  no  way  point  to  a  payment  to  the  judgment  creditor  without 
fiirther  order. 

In  Cooper  t.  Brayn  (8  H.  &  N.  972)  the  garnishee,  after  a 
a  summons  had  been  issued  on  him  to  shew  cause  why  he  should 
not  pay  (but  which  was  erroneonsly  intitled,  and  no  order  conse- 
quently made  thereon)  paid  the  debt  to  the  official  assignee  of  the 
Judgment  creditor,  who  had  become  insolvent,  and  the  payment 
was  protected. 

The  case  of  ffirtch  t.  Coatee  (18  C.  B.  767)  sufficiently  estab- 
lishes that  an  attaching  order  has  no  effect  or  operation  upon 
debts  of  which  the  judgment  debtor  has  divested  himself  by 
assignment. 

Upon  these  fMts,  and  upon  theee  authorities,  I  shonld  have  no 
hesitation  in  deciding  that  the  garnishee  wsa  wrong  in  paying  the 
money  to  the  judgment  creditor  without  an  order;  and  that  upon 
proof  of  an  assignment  of  the  debt  (6ona  fide  of  course)  no  such 
order  would  be  made. 

^  M«aahig  prohtiHj  the  attsditnf  ord«. 
f  8m  slw  JfeOwMt  V.  TAi  OymrffM  4f  rorMBc,  SI  V.  a  Q.  B.  ICS^Xm.  I^^ 


The  only  remaining  question  is,  whether  I  should  thereupon 
grant  an  order  setting  aside  the  attaching  order  of  I8th  October, 
1861. 

On  the  best  consideration  I  can  give  the  matter,  I  have  deter- 
mined to  grant  such  order.  It  never  could  have  been  meant  by 
the  Legislature  that  a  judgment  creditor  should,  by  attaching  a 
debt  which  is  an  ex  parte  proceeding,  tie  the  hands  of  others  who 
assert  a  right  to  that  eame  debt,  indefinitely,  until  he  pleases  by 
asking  for  an  order  to  pay  it  to  himself,  afford  an  opportnmty  of 
trying  who  has  the  better  titie  to  it.  And  yet  such  might  be  the 
consequences,  as  service  of  the  attaching  order  binds  the  debt  in 
the  garnishee's  hands.  I  think  the  case  of  Winile  v.  Willianu  (8 
H.  &  N.  288)  affords  a  solution  of  the  difficulty.  The  judgment 
creditor  must,  as  Chief  Baron  Pollock  says,  **  go  on  or  retire,  and 
pay  the  costs."  Here  he  issues  a  summons,  and  as  he  has  got  the 
money,  he  has  allowed  it  to  lapse  not  serving  it  on  the  judgment 
debtor,  and  though  serving  it  on  the  garnishee,  not  proceeding 
with  it.  He  offers  no  statement  on  affidavit  contradicting  the 
assignment  or  impeaching  its  validity.  He  rather  leaves  to  the 
garnishee  the  task  of  supporting  the  payment  made  by  them ;  and 
unless  the  judgment  debtor  and  his  assignee  take  this  course  they 
will  have  to  take  proceedincs  in  equity,  and  I  suppose  would  be 
met  by  the  answer  that  the  debt  is  attached  in  law  if  they  applied 
to  enforce  the  decree. 

I  think,  therefore,  I  should  make  the  order. 

Order  accordingly. 


WlLUAXSOV  ▼.   WiLLIAKBOir. 

Pleme—wronyfy  uUitled-^'not  nuUiHei. 


One  ef  flio  OhiMtaB  aMBM  of 
•lyl*  otenm  pUetd  at  tte 
jndgnem  tnatiag  th«  pIgM 


of  the  peitlw  toe 
oTplMsfllftAtatiM 
a  nullity.   Thejodgmuit 


ouMttA  In  the 
aad  plaSatttT  ligMd 

(Muth  11,  isei) 


On  14th  December,  1861,  Jane  Elisa  Williameon  demanded 
dower  of  James  Williamson,  the  tenant  of  a  part  of  lot  12  in 
block  40,  in  Sir  Allan  Napier  Maonab's  survey  in  thts  oi^  of 
Hamilton. 

On  28rd  Jaooaiy,  1862,  a  declaration  with  notice  to  plead  was 
served  according  to  Con.  Stat  U.  C,  cap.  28.  In  the  deolara- 
tiott  and  demand  of  plea»  demandant  was  described  as  Jane  Siiaa 

Williamson. 

On  8th  February,  1862,  pleas  were  filed  and  eerved  by  John 
Ban*,  attorney  fbr  tenant  Theee  pleas  wer«  iotitied  •<  Jane 
(omitting  Eliia)  Williamson,  demandant,  and  James  WilUameon, 
tenant"  They  were  three  in  number,  1  ne  unquee  aecoupU ;  2— 
iM  tm^iMc  eeisie ;  and  8— no  demand  of  dower  one  month  before 
action. 

The  attorney  for  defendant  treated  these  pleas  as  a  ntdllty, 
signed  judgment  in  default  of  a  plea,  and  served  the  attorney  for 
the  tenant  with  notice  of  assessment. 

R,  A.  Barrieon  obtained  a  summons  calling  upon  demandant  to 
shew  cause  why  the  interlocutory  judgment  and  all  aubaoquent 
proceedings  should  not  be  set  aside  with  costs  upon  the  ground 
that  pleas  had  been  filed  and  served  before  the  signing  of  such 
judgment 

•T.  Dunne  shewed  cause,  contending  that  the  pleas  not  being 
properly  intitled  in  the  cause  were  nullities,  and  that  being 
pleaded  without  leave,  defendant  was  at  all  events  entitled  to  sign 
judgment 

R,  A,  Uarrieon  submitted — ^That  the  pleas  were  not  nuUitiea 
by  reason  of  the  omission  simply  of  one  Christian  name  of  deman- 
dant in  the  style  of  the  cause,  demandant's  attorney  knowing  full 
well  what  was  intended;  and  that  the  pleas  were  directed  to 
separate  material  traversable  allegations  contained  in  the  declara- 
tion, and  did  not  therefore  require  leave  of  a  judge  before  pleading 


RioHAnDs,  J.,  referring  to  Dale  qui  tarn  t.  Beer,  7  BMt  88S ; 
Anon  7  p.  ft  R.,  611 ;  Chit  Arch.  8  Bdin.,  266,  made  the  aam- 
mons  absolute  without  costs.* 


^  8m  alfo  AveriU  d  al  v.  (bmerm,  S  0. 8. 17e.->XDS.  Ii.  J. 
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Ha  Qm  Obonty  Obort  of  the  UnltBd  OoontiM  of  WtoaUauuo,  Lennox  and  Adding- 

Ion,  bete*  his  Honor  Judoi  MoSmn. 


DomriLLT  V.  Flitohsk. 


^Wluimptolniiffin  good  fldtb  brlngi  hb  adlon  in  a  Omnty  Oonrt,  and  bnd  Ikir 
and  raaaonaUe  e  onndi  Ibr  •apposing  tint  be  woold  raeovar  a  laxyar  amoaat 
of  damaga  than  ba  oonld  raeovar  in  tha  Divitloa  Oonrt,  altbongfa  the  Jury  award 
him  dam^at  within  the  JnriadletlOb  of  the  IHvirion  Oonrt,  thu  eaaa  la  a  pntper 
one  for  thaaamrdaa  of  tha  Jndga's  diaoxaikm  in  giandnga  eortifleate  ibr  Ooonty 
Coort  coots.  (UaNhl6,18e2.) 

At  the  last  Citings  of  the  Court  this  oase  was  tried,  and  a  ver- 
dict rendered  in  favor  of  the  plaintiff  for  $26  dAmagee. 

Upon  the  evidence  produced  on  the  part  of  the  plaintiff,  he 
made  out  a  strong  et^e  for  larger  damages  than  he  oould  have 
recovered  in  the  Divisiun  Court. 

The  defendant  produced  eyidenee  to  show  that  the  plaintiff 
oottdnoted  himself  in  the  defendant's  house  at  Napanee,  which  was 
a  tavern,  with  much  impropriety. 

Draper  moved  for  a  certificate  for  Coun^  Court  costs  under 
section  828  of  C.  L.  P.  A.  (yReUly  opposed  the  granting  of  the 
certificate,  the  amount  of  verdict  being  within  the  Jurisdiction  of 
the  Division  Court. 

IfAommn,  Co.  J.— According  to  the  naintifTs  evidence,  if 
the  jury  had  given  him  £26  damages,  instead  of  S26,  thej  would 
have  done  onlv  right.  The  defendant's  witnesses  proved  facts  in 
mitigation  of  damages.  But  it  is  clear  the  jury  did  not  believe  all 
they  said  or  they  would  have  given  a  verdict  for  the  defendant  on 
the  second  plea.  I  think  the  witnesses  for  the  plaintiff  were  more 
reliable  than  those  for  the  defendant. 

The  question  for  me  to  decide  is  whether  "  the  cause  was  a  fit 
one  to  be  withdrawn  from  the  Division  Court  and  brought  in  the 
County  Court." 

I  find,  in  a  very  excellent  article,  written  on  certificate  for  full 
coats,  in  the  7th  volume  of  the  Upper  Canada  Law  Journal^  P'^S^ 
221,  the  following  sennble  remarks:  ''({ome  persons,  relying 
upon  fiagliah  cases,  which  are  not  always  applicable,  suppose  that 
tha  amount  of  the  verdict  is  conelusive,  so  as  to  prevent  the  giving 
of  a  certificate.  There  can  be  no  greater  mistake.  So,  to  read 
our  enactment  would  be  to  make  it  absurd  and  inconsistent  If  a 
plaintiff  la  good  faith  and  on  probable  grounds  seeks  to  recover  an 
amount  beyond  that  which  the  jury  award  him,  he  has  a  right  to 
the  exercise  in  his  favor  of  the  discretionary  power  vested  in  the 
judge.  Hie  object  of  the  enactment  is  not  to  infiijt  injustice,  but 
to  punish  wilful  contravention.  Wherever  It  appears  to  the  satis- 
Ihction  of  the  judge,  that  the  plaintiff  did  sincerely  urge,  and  upon 
reasonable  grounds,  a  claim  for  debt  or  damages  greater  than 
could  be  recovered  in  the  inferior  court,  although  the  jury  may 
have  given  the  verdict  for  a  sum  within  the  jurisdiction  of  the 
infisruir  oonrt  as  lo  amount,  it  is  usual  for  the  judge  to  certify. 
Where  there  is  no  precise  compuution  to  he  formed  on  the 
evidence,  and  where  the  evidence  would  have  warranted  a  verdict 
beyood  the  mark  as  well  as  below,  it  would  be  hard  indeed,  that 
the  plaintiff  should  be  compelled,  at  the  risk  of  losing  his  costs,  to 
relinquish  a  large  portion,  of  what  he  may  fairly  rlaim,  lest  the 
Jury,  prefSerring  the  testimony  of  one  witness  to  another,  or  form- 
ing am  arbitrary  estiinate  of  their  own,  may  bring  the  verdict 
wttfaim  the  lower  jurisdiction.  The  Legislative  power  never 
intended  to  work  such  hardship.  So  to  construe  the  act  is  to 
eoavvrt  a  remedial  measure  into  one  of  oppression." 

Altliough  the  aboTO  observations  fh>m  a  very  useful  joumal, 
cannot  carry  with  them  the  weight  of  judicial  authority,  stiU  in 
Bsy  judgment  they  are  to  the  point,  and  they  certainly  convey  my 
owm  idea  as  to  the  manner  in  which  tlie  discretionary  power  given 
to  Ibe  i«dee  should  be  exercised  in  reference  to  the  granting  of 
ecrtifieates  for  full  costs. 

Ib  tlie  present  ease  I  think  the  evidence  well  warranted  the 
jury  in  giving  three  Umes  the  amount  of  damages  which  they  have 
given*  The  defendant  is  an  innkeeper.  He  was  under  the 
inllaeiioe  of  liquor  at  the  time  of  the  outrage  compUined  of.  The 
outrage  was  committed  in  his  own  house.  His  own  house,  was  a 
tav«m.     The  plaintiff  wee  almost  helpless  by  reason  of  liquor. 


The  weapon  he  used  was  a  murderous  one,  and  the  language  he 
uttered  manifeeted  a  great  disregard  for  consequences. 

I  think  from  the  evidence  that  the  plaintiff  had  brought  his 
action  in  this  court  in  good  faith,  and  that  he  had  fair  and  rea- 
sonable grounds  for  supposing  that  he  would  recover  a  larger 
amount  of  damages  than  he  could  recover  in  the  Division  Conrt» 
although  the  jury  have  awarded  him  a  smaller  amount. 

The  statute  directs  that  the  Judge  who  presides  at  the  trial  shall 
decide  the  question  of  certificate  of  costs  In  open  court  immedi- 
ately after  the  verdict  has  been  recorded.  From  this  I  conclude 
that  the  judge  shall  decide  upon  the  evidence,  and  what  shall  pass 
before  him  at  the  trial,  whether  the  cause  be  a  fit  one  to  be  with- 
drawn from  the  Division  Court  or  not. 

I  think,  from  the  evidenoe,  and  what  passed  before  me  at  the 
trial,  that  I  am  bound  to  exereise  the  discretionary  power  vested 
in  the  Judge  in  favor  of  the  eertificate  for  County  Court  costs,  as 
the  plaintiff,  in  my  opinion,  had  brought  his  action  in  this  Court 
in  good  faith,  and  had  reasonable  and  probable  grounds  for  claim- 
ing a  larger  amount  of  damages  than  he  coidd  recover  in  the 
Division  Court. 

Certifioate  granted. 

PATTsmsoir  V.  Shook. 

Oart^(cei€for  CbtU-^D^etdt  fuedioiu  of  Law, 

In  eaaea  within  t3ie  oomoetenee  of  the  DirMon  Oonrt,  if  one  of  tha  Jndgea  of  tha 
Superior  Oonrta  wonld  grant  a  writ  ot  eartiorarl  bj  raaaon  of  antMpatSng  tha 
deterainailon  of  a  dtfllcnlt  qoaaUon  of  law  to  lamoTe  the  caoaa  Sf  eommenoad 
in  a  IMviiiioa  Oourt,  it  la  proper  Ibr  the  Jadge  of  the  Oonn^  Omrt  to  eertlfy  Ibr 
Ooonty  Oourt  eoata.  (Mareh  18,  ISSS.) 

This  was  an  action  on  the  Common  Counts  for  money  p^d,  lent 
and  received.  Pleas— never  indebted,  payment,  and  set-off. 
Verdict  for  the  plaintiff,  $77.80. 

The  action  was  brought  for  money  received  by  the  defendant  as 
attorney  for  the  plaintiff.  The  set-off  was  composed  ot,  among 
other  things,  two  bills  of  costs.  One  of  the  bills  of  costs  was  for 
the  conducting  of  a  suit  in  the  Queen's  Bench  for  plaintiff's  wife, 
before  she  married  the  plaintiff. 

Sir  Henry  Smith  moved  for  a  certificate  for  County  Court  costs, 
iff.  Snook  opposed  the  granting  of  the  certificate,  oontending  the 
suit  was  a  fit  ens  to  be  brought  In  the  Division  Court. 

MAOKaasia,  Co.  J. — The  ease  of  0<mneUy  v.  FUteker,  Just 
decided,  explains  the  principle  upon  which  a  certificate  for  full 
costs  should  be  granted  when  the  action  is  instituted  in  this  court 
in  good  faith,  a  plaintiff  having  reasonable  and  probable  grounds 
for  claiming  a  larger  amount  of  damages  than  he  oould  recover  in 
the  Division  Court. 

The  case  of  Byland  v.  Warren,  deoided  by  me  two  years  ago, 
and  reported  in  the  6th  volume  of  the  U.  C.  L.  J.,  at  page  116, 
decides  that  the  jurisdiction  of  the  Divimon  Court  is  restricted  to 
$40  in  actions  brought  to  recover  purely  and  simply  uncertain, 
unliquidated  damages,  depending  on  matters  of  opinion  whether 
the  cause  of  action  arose  out  of  tort  or  breach  of  agreement 

The  present  case  presents  another  point  not  noticed  in  those 
oases,  namely,  the  right  of  bringing  a  suit,  in  amount  within 
the  jurisdiction  of  the  Division  Court,  in  the  County  Court,  when, 
in  all  probability,  a  diflicult  question  of  law  will  arise  at  the  trial. 

By  the  61st  section  of  the  Division  Courts  Act,  it  Is  enacted : 
'*  In  case  the  debt  or  damages  claimed  in  any  suit  brought  in  a 
Division  Court  amounts  to  forty  dollars  or  upwards,  and  in  case  it 
appears  to  any  of  the  judges  of  the  Superior  Courts  of  common 
law  that  the  case  is  a  fit  one  to  be  tried  in  the  Superior  Courts, 
and  in  case  any  judge  thereof  grants  leave  for  that  purpose,  such 
suit  may,  by  writ  of  certiorari,  be  removed  from  the  Division  Court 
into  either  of  the  Superior  Courts,  upon  such  terms  as  the  judge 
thinks  fit." 

In  the  case  of  Nugent  v.  Chamhen,  8  XT.  C.  L.  J.,  108,  Mr. 
Justice  Bums  ordered  the  writ  to  issue  on  the  ground  that  a  diffi- 
cult question  of  law  might  arise  at  the  trial  in  reference  to  the 
liability  of  a  husband  for  necessaries  furnished  to  his  wifb.  In 
the  case  of  the  Cataraqui  Cemetery  Company  v.  Burrowee,  8  XT.  C. 
L.  J.,  47,  Mr.  Justice  McLean  ordered  the  writ  to  issue  because 
it  was  alleged  that,  in  all  probability  difficult  questions  of  law 
would  arise  on  the  trial  as  to  the  powers  conferred  by  the  act  of 
incorporation.  In  the  the  case  of  Ridley  v.  Tutloek^  8  U.C.L.  J., 
14,  Mr.  Justice  Ha^vty  ordered  the  writ  on  the  grouiid  lhal»  ia 
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•U  lii^itl^Md,  ^««tioii#  of  iMi  M  tft  ilM  tnltelfem  of  thtt  Hfttnte 
of  UmiUtioDfl  wooifl  ariao  on  tho  trial.  iJvA  w  a  luiMhar  of  oahov 
Dio  Ja4gaa  of  tk»  Sapaaior  Gpaita  bad  oaAnaA  aaata  to  bo 
»vad  from  t^  Oiiiiiaa  Gai^cta  to.  Iba  Sapoelar  Oonrta  am  tbo 
of  a  prababUilgr  ai  dlAoQ&if  or  gaaio  tinaniiup  of  lav 
aitetog  at  Ibo  liiaL 

Tho  word  *t  ia"  i»  sMd  in  tbo  tlaiaaotioaof  Ib^  BfiiaioitCaoata 
Aat;  alto  bi  tbo  SfiBlb  aeotioa o^ tbe  CL  L.  P.  ▲. 

Nov  U  afiaara  to  bo  in  aaoonkaoo  vitb  lav  and  aaifMon  aaaaa, 
thaa  tbo  piinoiplos  laid  down  bgr  tbo  jodfaain  granting  a  oorftio^art 
tor^oMMToa  aoit  from  tbo  Divloion  Coox*  tbonld  bo  appttfd  b|r  ^bo 
Oonatj  J«dgo,  in  tbo  gaantiag  of  oettificatoa  tf  Conni^  Oaaat 
ooBts.  I  am  ioolined  to  think  tbat  aa  a  genocal  nila  in  oaaaa 
within  tlio  oompoUnoo  of  tbo  Cfvision  Contft  in  wbiob  ono  of  tho 
jodgoo  of  Ibo  SufMiior  GootIb  womid  grant  a  wait  of  oortiotad  by 
loaaoB  of  antjoipatiag^a  difionft  qaoadon  of  bur  to  samovoftbo 
oanoo  thai  tbo  County  Conr*  Jndga,  if  aaob  aait  waao  Iwo^gbt 
boiaro  bim  in  tbo  Gooaty  Goovt,  abonld  grant  a  owtifiaaio. 

Wbon  a  pkinliif  anticipatoa  a  diifionit  qacation  of  Inw  in  m 
oaoM  within  tho  oompotenoo  of  tho  DiTision  Gonrt  ia  it  not  mora 
oonditant  with  jnatioo  and  good  Mnso,  that  ho  abonld  briag  his 
anit  in  tbo  more  speedy  and  obeapor  jorlsdiction  of  tbo  Gonaty 
Gonrt,  than  to  leare  it  to  tba  defendant  to  zomovo  it  to  tbo  Baperior 
Gonrt,  where  ho  wiU  bo  enroot  to  dalaj  and  oaovmons  ozpenioa  T 
By  inatitatlng  aaob  ewta  in  tba  Gonaty  Goiart,  aitbor  of  tb«  par- 
tioa  baa  an  appeal  to  the  fihiporior  Gonrta  fr^wa  tlie  deotalon  ef  tbo 
C^nnty  Goni%.  whieh  ie  a  more  epoedy  and  c^per  wntaa  than 
to  riaort  to  tlie  writ  of  certiorarL 

In  the  present  oaaa  a  Tory  difficult  qnesUon  of  law  has  sxiaaa 
aa  to  Uio  appUoatlon  of  certain  seetionB  of  the  Act  respecting 
separata  rights  of  property  of  married  woman  to  the  claim  set  np 
by  the  defendant  in  one  of  his  bills  of  costs ;  and  also  npon  the 
relation  of  attorney  and  cUent,  and  the  dnty  of  ^  attorney  in 
conducting  suits.  I  think  upon  this  groand  alone  that  I  should 
grant  the  certificate  for  Gounty  Gonrt  costs.  MoreoTcr  tl^B  plain- 
tiff  had  to  proTO  a  claim  over  100  dollars,  though  it  Bad  been 
reduced  by  a  contested  set-oH^  Certiiic^to  acoor(fif^slJ. 
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dcftnkUmt  pl«Ml«d— 1.  A  plaa  dttujlng  wnahknukMi  to  t^  ryf*Tif,Tf*^  noU^ 
2.  Fajrment    S.  86t4»ff. 
MM,  pvoperljr  ^ImmMI  wUhoni  Itikfitb 

On  tbe  94^  dB|r  of  Qctohctf  Ifst  decli^tion  WM  tUml  h  tbif 
caae. 

Fir«t  count  on  a  prQmisqi;)ry  i>o|^ 

Second,  oommpn  cot^mts. 

Defendant  filed  and  sarred  ple^n  93  foUovi  :-7 

1.  Jamas  Pnom  the  d^frtpdan^  in  pemop  «i^  ij^i  b«  neyer 
reoeired  a^  ci^nsidffi^tiop  |h>m  t^  |ilaiDtin  for  the  premiASpty 
note  in  bis  dealacatfon  meationod*  Mid  t;Aat  t)ie  8ai4  pcomUsory 
note  waa  made  by  the  dafei^di^tt  a^  ^9  jqpqu^l  mi  ^  ^9  n^coflfi- 
modation  of  tha  pli^n^. 

Z,  Afa4,  ^r  a  seooiid  plj»a  tbi^  d«f<QAdjWit  s»^9  Uu^t  before  aoUon 
1^  satialSled  and  disoharged  tibe  plaiAtiff  >  clajin  by  payni^eatp 

8.  Sot-ofif  and  olaiaiing  a  baIaiica.recQTfti|kb)e  by  aeCeadaot 

The  plaintiif  sigaed  judgmevkt  m  for  wvit  of  a  plee*  thereby 
treatiag  defendant's  plea^  aa  a  nnUity,  tbo  SfMne  Mviqg  beim 
pleaded  without  leare  of  tbe  Judge. 

DeflBodant  took  out  and  serred  on  plaintiff  a  summons  U^  sbi^ir 
canao  why  the  Jfidament  ao  aj^ed  should  not  -be  apt  ft^ld^  with 
ooata,  on  the  ground  that  the  same  b»d  bfon  improptely  s^ed* 
pleas  banning  beea  d^y  filed  apd  serred  m  timp  «>/  d^iM^dant  to 
pjlaintiff 'a  qeolftiatlon. 

On  ,tbo  retum  of  t)ie  wnuoons  it  waa  argued  on  ibe  |»art  of  tl^e 
pjaintitf  that  the  plACip  «o  pI<Mdtd  sbonld  no^  b^yo  b^  pleaded, 
togetbi^p  withouit  leave  Cjf  the  Court  or  Ju^,  ipasmncb  as  the 
first  jfUp  4)Q^ld  not  be  ti^ken  «s  a  plea  in  denial,  but  as  a  epacUl 
plea  jia  oonfoMiipa  and  Moidanc^  of  ihp  note  d^lared  on,  wpe- 


and  not  oopfiMi  U  iQff  piur|loalarooiintintbe  daolwalion;  there- 
fore  jndgmant  waa  rightly  algned. 

|>efaodant,  in  snpport  of  bia  snmmMHH  argnod  that  the  metten 
alleged  in  the  fir«t  pifa,  mast  wboa.  taken  loflslbar,  be  considered 
as  a  denial  of  the  note,  and  if  a  denial  only,  the  pleat  pleaded 
together  were  proper  pfaaa  an^  allop^d  ^  ^d  under  ono  statata 

LooiB,  Go.  J.,  after  taking  time  to  consider  hiajudgment,  decided 
that  the  first  plea,  when  taken  and  considered  as  a  whole,  most 
bo  lo^ed  npon  as  a  denial  of  tbo  note,  and  eonaaraenti?,  nader 
•eotioDi  112  of  Com?io»  Lair  Procedure  Act,  9^  a  ^Im  vm 
properly  pleaded  with  tho  other  aleaa  of  Mymant  aad  sei-sff 
without  leave,  Mid  aeoordingly  made  an  order  sotting  adds  the 
plaintiff's  Judgment  and  all  subsequent  proceedings  wfth  eosto. 

QENERAL    CORRE^PONOENpf . 

Unonah^  OouneiU^EoadM  and  JMi^^t    flyi-ndiViwi  of  ^mm^ 

To  THX  Editobs  of  f  im  IiMT  J<H7X«^ 

Qvwnsnir— Wiafaing  to  ipgotf^iii  tbo  legdjl^  of  iHPPP^ 
tipning  tho  Jffimicipal  Fonda  lo  TiM^iionf  Wigc^i  oa  TUfdmoMf 
allowing  each  oonncillor  to  give  his  order  on  4be  Ttaaanrsr, 
will  yo«  plaaae  awirar  Hie  foUoiiaim  qaeatsana  ia  tiw  law 
^mmiUkft  April,  19^: — 

Ist  Is  it  legal  to  apptQpri«t0  9iO|iiAy  to  iii^.^  ipdipiuoBi 
i«  %.towiial»p  woK  diiidod  lota  ipatdei  dba  inft>»ea»  io  waid 
or  diviatM  Ko.  1,  )MOa ;  WMd  or  divMoB  No^.  2,  #400,  dbe.,  Ac., 
ifitboot  defining  ibe  ma^fiiMr  ^  whijoh  it  iifi#  tiQ  be  lipid  oat» 
leaving  it  in  Uie  powev  of  tdhia  eofiimltor  of  a«eh  wavd  ev  dM^ 
sion  to  spend  as  be  thinks  best  for  the  improTeaMn4o«f  loads 
and  bridges  in  bis  Wiard  f 

2Qdf  la  it  teg^l  or  pfoper  tot  tba  ooiiBvQiVo^ovpffXfoi^iapfM- 
imeDdiAg  to  Moaive  joba  aa  dniy  peifonned  luaippa'^  order 
Oft  the  TVoaaorer  Ibr  payneni  thereof? 

4rd.  Sbool^  opt  ^/X  ftooouotii  )m  sQ,ViK^U|id  to-  tba  .Cjoaxiafl 
tf^t  tbeic  %pp9i»val>  wad  aH  ofdem  on  the  Tnamma  ^^gMi  by 
ika  Keeve  o»  Head  of  «he  Oorpocalioa  ? 

The  praotio^  qf  appropriating  moxvey  lp.^^fik  %  ifj^  ia  tery 
QQffi^oA,  (aoioe  g9  even  lartber,  daiidipc  Utf  iMnaj  to  the 
oaBHoUkr  on  its  appaopsiation,  he  paodae&bg  reeeipla  llierefor 
at  the  end  of  tl^e  ^r  from  partiea  parpor^Qg  ^  ^JUk  ^OjRO 
work  fo  tjbe  affyount  ap,  iqa^  ^  frci^Bfi)  «PP<ttDt»Ag  ooiiel 
the  aMiidMoa.to,ia(y  o«t  the  rneney  na'iM.aeaa  iti  9hl%  wa 
think,  is  wMOf  >  m  it  |;iTe9  too  mnoh  pow;er  to  one  mu,  vho 
jpigr  li^  01^  th9  /ro»ter  ppi^oo  of  tbe  i^^imayf  w>wWPi»l>Ml 
in  qn*  9MP  l«r  )m  o«»  penoi^  beMi*  or  thafitiif  bib  Jna^^ 
I  aaS)  GeQtlemtn»  yonra  respeotlbH;)^,  If. 

|;;,st.  l\  ip  ^y^  i^^  of  Tosmsbip  QcnfoM  to  irepi^r  ^rqfMJf 
sind  l^i|idg«k  V^  IpfK  piMij)lea  tbo  €k>«Mil  to  raise,  jusm^^ 
^nd  to  expend  at  Ibr  that  pnrposev  No  dbeoHen  ia  giren  aa 
to'thoBAodeitt  wlriqk  it  shall  be  ei^nded.  Mat  is  Mb  to 
the  (Jjsoretion  of  tb.e  OovsciUs.  Tbp  ^oAe  Boggmted  l^  ojur 
oors«apoo4«njti»tboojnf  vp.oommoiiaAOb  WoMMtaay  tkob 
it  ia  poaitiirely  illegal,  bat  this  we  may  aay  that  it  Irpre^jpant 
wi^  piscbief. 

If  the  Oennnsl  in  its  wia^un^  antheriae  aiiob  a  aaodo  of  pi 
dure  there  can  be  00  le|;al  oigeqdpn  tp  it    If  not  the 
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Srd.  Tftib  also  refti  with  Cka  €o«Mik  Tb«r«  k  aothiiiK 
in  the  Manioipal  Institations  Aot  io  Wf  ittki  iSi  ftobdnhtt 
shall  be  sobmiUed  to  the  Coimoil  lor  ajp|>roTal  before  pay- 
iBe»l»  tellhiM k Bothilig  m  4iia  Aek 4e fMfeirt  the OoaMil 
dedMnig  tbttt  ih^  MiHe  tMll  be  iMn.  It  is  nMltt!,  hbW«rt«i>, 
in  Mooicipalitaes  ijrh^re  ibeire  ia  niucii  tobd  dob^  io  liiaje  Ihd 
deeiaioa  ef  aoeh  Matter*  to  oomaHtteea.  Thia  ia  eapeeiaily 
the  eaae  la  citlat.  Thet^iewi  m  ttvtft  reawM  m»  it  in  HM 
casA  of  Yowtisbit)  CotiaeflA. 

We  heactUy  eoodamn  the  practloe  to  lirblch  our  oorrei|M>Qd* 
aot  aUiidea.  It  ia  the  nweeiry  ef  BMich  af  the  johbiiig  which 
diagnuMa  oar  Manicipal  syateai. — fisa^  L,  J.] 
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Will— !hMffe^>af«  of  jlhehbtA:^ph^ahker  dp ihaiteb^iSdU  dnd 
convey anm  ly  dm  htir  mi  law — Powir  h  gimt.rtct^  ■  Vmdar  «fitf 


A  itiUtbr,  at  hie  dtttb,  was  eaUtied  to  eeriaia  IreehoKl  pre- 
perty^eatlaitteiMattgigalheteorintoa.  Bf  UswiH  he^tontoea 
all  his  real  estate  to  a  trustee  on  trust  to  sell,  and  hold  the  ph>- 
eeeds  apoii  eertain  tnists.  After  bis  death,  thb  dtetis^e  la  trhst 
dftselaiBMd  tiie  trusts^  aad  the  heir  at  law  of  Um  testator  (who  Was 
eOea  hie  peteiaai  lepiesehtaei^s),  wM  the  eea^wfeiiue  ef  the 
mortgagee,  sold  the  property,  Arse  from  the  nrartgage,  and  in  exer- 
eise  of  the  trust  for  safe  eontalhea  hi  ^e  will,  and,  in  his  double 
ctotaeifer  iat  i^eal  add  le^  represeutetlte,  Jblaed  with  tiie  mort- 
gagee in  conTeying  the  saine  to  the  purobaser. 

Jield,  that  tue  whole.ef  the  legat  aad  benefiolal  Interest  in  the 
property  sold  passed  to  the  purohassr  bgr  the  oenTSf  snee  ef  the 
heir  at  law  aad  laeHigagee,  aad  that  h%  en  reseUiag  the  property, 
could  shew  a  good  title  wilbeet  the  neeessity  of  a  new  trustee  of 
the  wtU  bsiiig  apfoiated  to  eonftrm  the  prsTioae  eale. 

In  a  purchaser's  suit  ftr  apeoitke  perfbtmaaee  tlie  eoefrt,  at  the 
Tvqaest  ef  both  parties,  and  bo  aniassaraaoe  that  the  caiy  ^tiestlon 
im  dispute  was  one  of  title,  which  the  court  was  asked  io  dedde, 
aijade  a  deelaraUbtt  that  the  defendant  coitld  dieW  a  |ood  tide 
withoat  direetiog  a  reference  as  to  title  on  the  seitlement  of  the 
conTe/anbe,  at  Chaesbers. 
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Plaintiir  filed  a  bill,  io  which  a  de^orr^  was  altoWed,  with 
leare  to  amend ;  ho  aneadkeat  wee  made^  siid  Ibe  JM  steed  te- 
alssedw  gahee%asntty  she  ifiled  a  hill  in. another  ooart  ia  the  same 
matter,  and  pra^4ti|;  Hie  BMAe  leKsiF,  hat  aUegi^as  ef  aetvU 
flwad.  Paihailiw  pletdedlhat  Ihla  UUl  wee fbl* «be  eieth  maitter 
ae  the  (brtaer  wis  ibr;    Iftfif  Ifelt  tte  j;»taa  Wtb  bed,  fdt  not  ater* 

ig  that  the  alleastions  in  Bn]^pbrt  *of  the  matter  were  the  same 

m  the  flMi^r  mil. 


V.  C.  W, 


Jb^iO. 


Habs  t.  Wasraopr. 

Wm-^C<mMtruetiati-'Ab§olui€  if(^. 

Teslslpi^  ^^Aer  directing  pe^mimto^ hie  dehte aad  legaeiee^gaTe 
to  his  wife  all  the  propertjr,  whateeever  aad  whereesewr  he  pee* 
■seaii^  ea  Ms  death.  TMsisiA  wee  Mtewed  hp  a  gilt  of  «H  his 
residuary  eetate  whatsoerer  and  Whstfceewyg^  l<aM  hndJpeMM, 

tmat,  to  p»i«l|t  hii  wi|^  te  haee  the  wee  imd  eqiojrBieBt  during  her 
S#<  end  after  her  death  amongst  the  children  absolutelj, 

JMI^  thM  the  Will  WM  net  ireid  te  vnsertaiaty^  and  that  the 
wife  took  for  life  with  remainder  to  her  chiliMMk 


mm 


hL  B.  HoiASiTD T.  ABDSCfr;      il|^ie^80L 

HHtl^Oohilrueiion^"  Survtvm^^*  read  ''  oiKdr.^ 

the  word  •«  snrtii^ag"  in  a  wil}  re«l  «<  othar*'  vpea  a 
ation  of  the  whole  scope  of  the  will. 


^-  '•  Foan  T.  TaavAHT.  ^uhe  1. 

^aetiee^PUa/or  want  of  partiet^Pertondl  t^tty—JudgmerU 

In  a  Mtt  Ujr  the  r^pk>eeentitl^  of  a  client  egattiBt  hts  sohcltor 
to  oblam  the  benefit  of  a  purchase  hj  the  selioiter  ef  a  chaiwe  on 

the  cUeni's  estate,  it  is  aot  necesserjr  toi — "^^  '^'  '-^ ^  ^ 

tors  of  the  ckent  psrtioa. 


<if        Ml'l»M^i^. 


V.  C.  8. 


Wiitchm  V.  Itodd. 


M^%. 


A  tastatria,  h|f  her  ^HH^  deMted  Ihit  MA  tMstee  shetoM  U 
iiiiwMde«ri3r  fWim  losses  hriMi«  Mm  hit  e^  dMwIie,  aM 
ubt  fbr  hveolaiiiai^r  abist  er  ibr  the  adis  o^de^iia  cfhittee^tHie* 
taee  or  eo-trostee,  and  peMleulerly  that  ah^  trustee  whe  sheald 
pegr  e%er  te  his  eo-tiwetsei  or  ehenld  e<«earin  ee^aet  ehabKh^  Unk 
to  receiTc  anj  monej  for  the  general  purpoees  ctf  the  Will,  M 
for  any  definite  pnrpoee  antfaoriied  by  the  will,  should  not  be 
obliged  to  see  to  the  dee  eppllaatioa  thersef,  nor  be  rendered  rebt- 
poosible  by  express  notice  of  misapplication  of  the  monies ;  but 
this  etanse  ehoeld  hot  restrict  the  rt^t  of  any  truMbe  to  reqoltb 
an  account  from  his  co-trastee,  or  to  alake  him  rephMC  moniee 
miMppiied  TWo  trtiiteee  eahtaatMl  the  trast  fteid  te  a  thltd  for 
inebscaient^  aad  he  immediately  ailsappHed  it 

aw  thai  the  tlm  wiM  not  Uabto  Id  «ake  «bed  the  IMM 


i.Jr. 


Apriii7,m   May 7. 
Clattox  t.  Claekm. 

Praetiu^Infami''~AtMHutrator''^sxtJn«itd-—Con$. 

Where  »biU  is  filed  bar  en  infaat  agsinst  his  trustees  and  guar- 
dians, and  a  decree  is  made  for  the  uiaal  aooounts,  the  court  will 
not  at  the  Slinb  tidie  dit^t  aa  itquiry  whether  any  and  what 
bebifcfit  has  accrued  to  the  inhtkit  from  the  institution  of  the  suit 

It  is  a  prifna  facie  benefit  to  ah  infant  to  be  blade  a  ward  of 
eourt,  sad  to  hate  his  property  becnred  and  duly  administered. 

The  court  WtTl  Ukb  Ikitb  oobstderktlcn  the  motites  which  actu- 
ated the  nbxt  ftietad  in  institntlog  the  Unit,  aad  if  it  appears  that 
the  nbzt  friend  had  othir  mbytes  thsh  the  bbbefit  of  the  Inihntft 
i^e  ooulrt  Win  depHte  hiln  bf  his  bblts. 


y.cfk 


;#iiae^. 


Ba  PaBL%  Wwk 

ittU'-'SuhetitviioMl  gifi^Ttrioi  ^f  veetuiy. 

6b m  gift  to  eoeh  of  iwveial  legateee  as  ehooM  be  Ufiof  atthe 
death  of  a  teoaat  put  Ufa,  "aad  the.fssoe  ef  eneh  of  thefii  ks 
ehoeld  be  then  dead  leariag  issae,"  Bdd^  that  ea  the  death  ef 
oae  of  the  original  legatees,  his  share  Tested  sthsoiatslgr  hi  lis 
hm%  thoagh  O^j  did  aot  earriTO  the  tsaeat  for  Ufa 


k4««k«* 


Y,  C.  K.  Anwni  ▼•  Wmr.  June  11. 

iVte^  ea^  laiitty— Po^My  of  mettrance^CoveMni  to  peiy 


D.  and  P.  Johi  ia  aeeeeaant  ia  a  aMirtgage  deed  (ae  saleftibs) 
topey  thepi%BiiasMealifepelieie%  Ibrmieg  pen  ef  the  eeeari- 
lies,  eaid  by  a  eeatempenuMooe  iatms^  to  wMeh  th^  are  set 
parties,  the  equity  of  redemption  is  essighed  in  trust  for  Uie  benefit 
of  the  bredltbrs  of  the  ttdrtgsi^.  D.,  who  slkttb  the  thist  deed 
as  a  creditor,  bbhig  ektt«d  upon  to  toey  tbe  )/r^Mifttm  oa  one  |>dlib^, 
applies  to  B.  to  do  so  for  bnr,  and  assigns  tc  B.  tiie  pdll^ ;  ki^d 

{\  cotetoants  to  pky  ftatM«  prelBifiikl^  The  iDorottlM^  ^  i&Sd  off, 
r.  pitys  the  pranhHiil,  and  &e  polhty  Is  loM  tyy  the  trfiHtec  of  the 
cMditbr^  dM,  under  a  pbwWr  oontklxied  in  tt  A  b)l!tfditorS  suit 
bbikk  imMtut^d;  0hthb\iiii/ttbh  Ghetto*  1^.  «ad  1^.  aM  «htiilld 
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M  mg*lfi«t  ihn  other  oraditora  to  %  lien  upon  the  produoe  of  the 
polioj,  fftld^  thftt  M  between  D.  end  B.,  end  B.  end  the  creditors 
BQoh  creditors  are  not  entitled  to  take  the  monej  without  making 
pftyiMiitia  satiefiMtion  of  the  premiums  paid  by  B. 


L.  C.  &  L.  L.  J.  ifareA  16,  20.    Ma^  7. 

MABBtOTT  T.   ThI  AnOROE  BbTBBSIOHA&T  Co. 

Mortgage  of  9hip — UuHu  and  UMUtiM  of  marigagm  in  poueM§ion — 
FostpoMMtnt  oftaU—Sight  ofuiing  mwtgagtd  property. 

A  mortgagee  in  possession  of  a  ship  is  not  ohargeable,  if,  In  the 
pradent  exerdse  of  a  fair  diseretion,  he  abstains  from  selling  her ; 
but  if  a  sale  oannot  reasonably  be  effected,  though  he  Is  entitled 
to  employ  the  ship  At  the  risk  of  the  mortgagor  in  the  ordinary 
eonrse  of  business,  and  in  such  a  manner  as  a  prudent  man  would 
use  her  if  she  were  his  own  property,  yet,  if  he  employs  her  Im- 
prudently, or  in  a  trading  speculation,  he  is  chargeable  with  the 
value  of  the  ship  at  the  time  when  he  took  possession  of  her. 
{DiM*mtimU  on  this  point,  Tvuibx,  L.  J.,  who  considered  that 
the  mortgagee  should  only  be  oharged  with  wh»t  the  vessel  ought 
to  hare  earaed  if  she  had  been  chartered  In  the  ordinary  course, 
and  with  any  damage  which  she  had  sustained  beyond  ordinary 
near  and  tear.) 


BSa     M» 


Tuoxptov  T.  Thokpsoh. 


JWM  7. 


WtU—ConvtructMH  ^*  turvwrng^^-^Period  of  §urvivor*hip^D$aik 

qf  tenant  for  life. 

Bequest  of  leasehold  property  (desoribed  in  the  will  as  copy 
hold]  in  trust  for  the  testiator's  wife  for  life,  and  at  her  death  to 
be  disposed  of  fu  the  benefit  of  his  surTiTing  children,  shan  and 
share  alike. 

BMy  that  the  period  of  surriTorshlp  must  be  referred  to  the 
death  of  the  tenant  for  life. 


V.  C.  K. 


NiOHOLSOH  y.  NlOBOXJOH. 


Mag  29. 


Joint  Stodk  Company — Sontu^^Capital  and  income. 

In  the  deed  of  settlement  of  an  insurance  company  there  is  a 
proTision  that  before  a  dividend  shall  be  declared  a  reserre  fund 
shall  be  set  apart  of  not  less  than  £2  per  cent  of  the  annual  In- 
terest of  the  sum  adranoed,  to  be  appropriated  as  a  sinking  find 
until  the  whole  capital  is  raised  as  a  permanent  taad.  The  fuuds 
are  accumulated,  although  no  reserre  fund  is  actually  set  apart, 
and  bonuses  are  triennlally  dlTided.  The  company  then  amalga- 
mates with  another  company,  and  the  shareholders  have  the  op- 
tion of  receiving  £6  per  share  on  piud  up  capital,  or  having  an 
allotment  of  the  shares  and  also  of  receiving  a  share  of  the  sur- 
plus assets.  N.,  a  married  woman.  Is  enUtled  to  the  income  of 
ten  shares,  which  are  settled  on  herself  for  life,  with  remainder 
to  her  children,  and  has  received  the  bonuses.  On  the  amalga- 
mation takirg  place  the  trustees  of  N.'s  settlement  receive  the 
£60,  and  the  share  of  N.  of  the  surplus  claiming  such  surplus 
as  cental,  whereas  N.  claims  It  as  Income,  and  files  a  Bill  for  a 
declaration  to  that  effect 

Beidf  that  the  share  of  the  surplus  assets  Is  capital,  and  sub- 
jeot  to  the  trusts  of  the  settlement 


Bi.  B. 


HAmraR  y.  Hodsov. 


Apra  26,  26— J%  26. 


Vendor  and  pvtekaeer^Conveganee  ofrevereionarg  intereete^Legal 
eetate  ouUianding'SiU  to  eompUU  the  eonoeganee  Ferimeee^Onue 
probandi-'Pleaing^Impeaehment  ^  deed  bg  anewer^Cfroee  biU. 

The  father  and  mother  of  a  family  Induced  their  children  to 
join  with  them  in  oonveyingto  a  purchaser  certain  property  which 
was  held  under  a  will  In  trust  for  the  parents  for  life  successively, 
remainder  to  the  children  equally.  The  children  received  none  of 
the  consideration  money,  although  It  was  expressed  to  be  paid  to 
them  as  well  as  their  parents.  The  trustee  of  the  will  objected 
to  the  transaeUon,  and  reftised  to  convey  the  legal  estate  to  the 
purohaser.    A  Bill  filed  after  the  death  of  the  surviving  tenant 


for  life  agaiust  the  trustee  and  the  •hildrun  for  a  eeaveyanee  of 
the  legal  estate  was  dismissed. 

Where  a  father  and  son  join  In  couveylng  for  value  propfrty 
settled  on  the  father  for  life,  remainder  to  tlie  son  in  fee,  it  is 
neoessary,  to  support  the  eonveyaoee,  that  everything  shsuW  he 
straightforward,  also  that  it  should  be  complete,  and  not  rest  m 
Jieri,  and  the  burden  of  proof  of  fairness  Ues  on  the  party  aftor- 
wards  seeking  to  have  it  completed. 

Where  a  party  to  a  deed  oomee  to  the  Court  to  have  a  deed  tad 
the  transaction  it  repreeents  completed,  the  deed  may  be  im- 
peached by  the  answer  of  the  defendants,  and  a  cross  bill  to  set 
It  aside  is  not  necessary. 

APPOINTMENTS    TO    OFFICE,    AC. 

juoon. 

TH«  BOXOBABLS  SIB  JOHN  BBTBBLT  BOBINSOST,  BwOMt  a  B.,  late 
Chi«r  Justice  of  Up|MrQMada,t»1»thft  prwlil^  J««m  ef  «■  Ovwi  of  Imr 
•ad  Appeal  i)r  Upp«  OteadA,  aeeordliic  to  Um  stAtato  24  Tie.  eapw  a&— (GMrttel 
Marvh  16, 1802.) 

THK  HONOBABLB  ABOHIBALD  MoLBAN,  om  of  Hw  M^Mty**  Jvllen  cf 

!•  Oooit  or  Qmmi*s  Booeh  in  UpM*  Gftooda.  to  be  tk»  Chief  Joetloe  of  Vpoff 

In  the  roum  end  elaed  of  ihe  BononUe  8lr  John  Betiriy  Hdbtonoe,  OB. 


the 


PMlgeedw— (Oeartted  Meroh  lft»  1861.) 

THB  HONOBABLB  PHILIP  MtCHaiL  M ATHEW  800TT  TAHKOOOB- 
NBKT,  Q.  a ,  to  be  Ohenoellor  of  Upper  Ouieda,  la  the  room  mad  olMd  of  the 
HoMTible  Wtltlaa  Home  Bteke,  redKBed.-<a«settod  Maroh  10,  IMS.) 

THK  HONORABLB  JOHN  H4WKIN8  H4Q4BTT,  cneofthe  JudCMoTHer 
M^iaely'sOoort  of  Common  Ploeela  Upper  OiBeda.  to  be  ooeof  the  Judgmof  H« 
M^a^'oOoart  of  Qneeo'e  Beach  Ibr  Upper  Qumd^  la  Che  room  end  oteed  eftha 
HoMnMe  Aiehlbeld  IIoUmi,  •fpolatod  Cbkr  JoHtM  of  Ufpw  Owili  (ee- 
MUed  Mereh  19,  ISSl)     - 

THB  HONOBABLB  JOSEPH  OUBBAK  MOEEISON,  SoUdtor  Oea^nl  ftr 
Uppor  Oaaeda,  to  be  one  of  the  Jodgea  of  Har  Majeety'a  Oonrt  of  Obmaaoa  naei 
Ibr  Upper  OanedA,  in  the  room  end  aleed  of  Ihe  HonoroMe  John  Rewhlaa  Ha«ar- 
tr,  eppolBtod  m  Jadfeof  Bar  M^|f  ■>!*■  Oeort  of  Qneea*!  Paaoh  la  Upper  Omeaa 
Cbaatted  March  19^  1801) 

SOUGITOB  OBSaEAL. 

THE  HONOBABLB  JAMBS  PATTON,  to  be  SoUdlor  Oeaena  tir  U|«ar  Ctaa- 
da.  In  the  room  and  atead  of  the  Honorable  Joeeph  0.  Monfaoo,  raajgned  — <Q*' 
■ettedManh»,18ea.) 

QUEBN*8  00UN8BL. 

THE  HONOBAVLE  J4MBB  PATION,  to  be  om  of  Her  M^^Mly^  Ooeaaal 
leaned  la  iha  lav  in  Upper  OuBada.-^eaaetted  Manh  1ft,  I8tt.) 

ROTAUES  PUBLia 

HBNBT  IBSKINE  TBTTNE,  of  the  elty  of  Hemlltea,  bvalre^  to  baa  Notny 
Pttblk  la  Upper  Oanada^Gaaattod  March  16, 1882.) 

ALPEBD  PI8HBB,  of  Bamia,  Eaqalra^  to  UaNotary  PaMIe  to  Upper  Canada 
(Oaaetled  Marah  U.  18S8.) 

WILLIAM  JOHNSON,  of  Oolbarae,  Bmnlie,  to  to  a  Notaiy  PnUle  in  Upper 
Ouiada.-<GaaettedMaKhU,18S2.) 

THOMAS  McN AUGHTON,  of  Obboorg ,  Bwnilrek  Barrletar^kt^Uv,  to  be  a  Nd- 
tac7  Pablie  In  Upper  Oanada^QaaatCed  Mai^i  16, 1862.) 

THOMAS  DOUGLAS  LEDTABD,  of  Loadoa,  Baqnlfe,  Attoraer«fc-lAW,  to  toa 
Notaiy  PnbUe  In  Upper  Oanada.— (Gaaetted  March  16,  ISftL) 

GBOBOB  MOBPHT,  of  Vonmto.  BaQOIre,  llarrletor«tlaw,  to  ha  a  Notair 
PnbUe  In  Upper  Quiada  -<Gaaetted  Mardi  16, 1862.) 

JOHN  KEITH  GALBBAITH,  ot  BowmaoTllle,  Hefolre,  AttornajatLaw,  to 

to  a  Motaxy  Pabllo  la  Upper  QuiadaMOwMtted  March  16, 1862.) 

WILLIAM  DANIBLL,  of  London,  Eaqoira,  Barrietar«t-Law,  to  be  a  Notary 
Pablie  la  Upper  Omada-^-^^aaettodMarA  16^  186L) 

OEOBOB  JAMBS  WELLBB,  of  Lindaay,  BBrafar%  AttHMjal-tAV,  to  to  a 
Notary  Pablie  In  Upper  Oanada.—(GaaoM  March  16, 1862.) 

PBATHBBEXONB  06LBB,  of  the  dtr  of  Ttamito,  Eevaltoi  Batitotor  at-Law, 

to  to  a  Notaiy  Public  to  Upper  OMuida.HP«a^toA  ><«>^  ^  1M2.) 

OOBONEES. 

WILLIAM  JOHN  KLOPHELL^  BaqQire^  Aaiodato  Ooronor,  Ooanty  Boat— 
(Gaietted  March  14, 1862.) 

WILUAM  JOHN  KLOPHHU;  WmpOn,  Asmlrts  Cenem  TOwa  of  Bkaatiicd. 

(Gaaettod  Mateh  16, 1862.) 

GBOBGE  B.  WELDEN,  tmivh%  Aamdato  Ooronm^  OoaatyrfHasHwji  (Qa- 
■ettod  March  29^  1862.) 

BBG18TBAB8. 

BATTDS.  8HOEMAKBB,BBqnln.totoBeglstlwoffhaK0fthBUIac«rtte 
Oonnty  of  Waterloo/-(GaaeltedMaieh  16^  1862.) 

WABD  HAMILTON  BOWLBT,  Mitaira^  to  to  Beglitier  of  tlm  SeoA  Bldlaf 
of  Waterloo^Gaaetted  Manh  16, 1862.) 

TO    CORRESPON OCNT9. 

"GaASLii  Boamoir,  00.  J.**— "Gins  6»b  Omnoa  Ooess,  Go.  Ncbsquc*— 
Uader  «*  DlTliliA  Ooavto." 


I    •*  W."— Uadv  **  Geaerd  OocvaipoBdeaoe." 
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DIARY   FOR    MAV. 


li  Tlnmibj  ^—.  Jjmt  day  Ibr  notlee  to  County  of  aiqMrtloniii«nt  of  Qnaunsr 

Schoul  iiMml«fi. 

&  e»t«Haj .......  ArtielM,  Aeu,  to  bo  left  vith  Seeraluy  of  Law  Sodotr. 

4l  sum  IMT  « Sntf  Amday  i(/ler  Alter. 

10.  Salnrdaj  .«•.«  Ohaaeory  Hearing  IVnn  ende. 
IS.  BUlllUlT .......  9Hi  Aifidkijf  tf./W-  Badfr. 

1^  Wodneaday .....  Laet  day  Ibr  penriea  uf  Writ  Oomty  Oonrl* 

X8.  8UMDAT ........  4ik  AoMftif  t^fber  BuUt, 

19L  llood«y  .........  EkStMB.  Tbbk  begiiia. 

SS.  FtUlay ............  Paiper  I^,  Q.  B. 

S4.  8atimUir»....^  Qnean'a  BirOiday.   Paper  S«y,  C.  P.    Declare  Ibr  Oo.  Govt. 


S6.  nVVhSi 
2ttk  Moi^V 

27.  Tneiday.M.. 

28.  Wadfttadey 
29l  Tharedi^.^ 
Sl-BatSTday.... 


n4ierDey,a.B; 
P»p«r  niy,  O.  P. 
Paper  Day,  Q.  B. 
Paper  Day.  C.  P. 

Xabtib  Tiem  andfl.    Laat  day  ftr  Ooart  of  Befrialon  finally 
to  reriae  Aee*t  Bolt,  and  ttr  Oa.  Oooit  to  revlea  T^.  Bolt. 


IMPORTANT    BUSINESS    NOTICE. 


AiMlktfiMlebeedtolftc  PropridbnoftkiaJmarnalartrmuMto 
JMenieyt,  BatrUt  ftr  ooUeettn  ;  0md  ihtUmUf  u  prompt  rtmitkmet  to  thtm  wtU 


n'<$  mOhgrmt  rehietame Ukai  the  Broprtelon  KmradspM  tkU  omrm;  htd tktjf 
kmoohotnenupdhd  todioooim  ordtr  to  tnaUU  th*m  to  meef  iMr  emrrmt  9Mptmm$ 
wUtik  art  very  Keaty. 

Mm  thai  tko  im/Mfaiew  qfthtJoumtd  ioiojmtraUp  admitUd,il  wotOd  naibttm' 
rouomaUk  fa  txpod  thai  Me  Pn^jftttifn  «»d  O0U)trt  ofth%  VmH$watiXd  meord  U  a 
Ubtraiampportt  inotoad  nfoMnming  4kem  aOott  to  6e  tmd  for  {Mr  e#6ecr^»tem. 

^it  Ippr  toaijs  Sato  l^tttttal 

MAY.  1869. 

PROCEDURE  AT  NISI  PRiUa 


Inihd  trial  of  evdx;  came  by  jafy-  tliere  are  fttnodioiHr 
appertainiog  to  judge,  amnsd  and  jmyi  whiofa  fboottouft 
mroqmte  independent  of  eack  otlier^  but  the  proper  dlaebarge 
of  which  are'eteential  to  the  due  administration  of  justice. 

In  common  pailanoe^  the  jurors  are  thie  judges  of  the 
fact  as  Uie  judge  is  of  the  law.  Each  counsel  advocates 
the  fi^i  of  his  cUent  to  a  Terdict  on  the  law  and  facts, 
under  the  direction  of  the  jnd^. 

Thfl^  are  two  sides  to  every  canse  bmtght  before  a  jury. 
One  must  prevail.  It  is  for  the  jury,  taking  the  law  from 
the  judge,  to  decide  between  the  patties  «nd  a  true  verdict 
give  according  to  llie  evidence. 

It  is  the  duty  of  the  judge  to  decide  all  questions  as  to 
the  admisnfaility  of  evidence,  to  instruct  the  jury  in  the 
rules  of  law  by  which  the  evidence  admitted  is  to  be 
weighed^  and  gmkerally  to  expfadu  the  prindples  of  law 
gbvenkilig  the  'questious  at  issue.  • 

Hie  tiAd  is  ar  it  were  a  legal  ootobali^he  counsel  the 
eombatants,  the  judge  the  mod^irator,  and  Hie  jury  the 
stfbiters  upon  iriioae  deddbn  lests  the  resulC  of  the  conflict. 

In  order  to  the  eoonomy  of  time  and  the  deeent  admin^ 
iflimion  of  justice,  law  givenr  have  found  it  neoesBaiy  to 
make  regulations  for  the  conduct  of  counsel  In  their 
addresses  to  the  juty. 

It  is  as  necessary  th&t  one  party  shdulj^begi^  as  that  the 
other  shimld  end.  There  is  often  a  stn^gfe  fbrt&e^ght 
to  Itefpni  where  it  carrSasirith  it  the  right  to  reply.    The 


"  last  word"  with  the  jury  by  many  is  looked  upon  as  an 
object  of  importance. 

It  is  provided  by  the  Common  Law  Procedure  Aot'  thai* 
the  addresses  of  counsel  to  the  juiy  shall  be  regulated  as* 
follows : — **  The  party  who  b^ns  is  allowed  (in  the  STent* 
of  hb  opponent  not  announcing,  at  the  close  oi  the  case  of 
the  party  who  begins,  his  intention  to  adduce  evidence)  to 
address  the  jury  a  second  time,  at  the  close  of  sttch  ease, 
for  the  purpose  of  summing  up  the  evidence;  and  the  party 
on  the  other  side  is  allowed  to  open  the  case  and  also  to 
sum  tip  the  evidence  if  any,  and  the  right  of  reply  shall  be* 
the  same  as  at  present"    Con.  Stat.  U.  0.  cap.  22,  s.  209. 

It  will  be  observed  that  this  enactment  in  tie  respect 
alters  the  previously  existing  law  as  to  the  right  to  begin 
and  right  to  reply.  It  merely  provides  for  intermediate 
speeches  under  a  given  state  of  circumstances. 

HiB^  let  us  consider  what  was  the  law  as  to  right  to 
begin  and  right  to  reply  before  the  Common  Law  Procedure 
Act ;  and  then,  secondly,  let  us  consider  the  meaniiig  of 
the  clause  of  tbe^  Common  Law  Procedure  Act  which  we 
have  quoCed. 

The  issue'  or  qu^tion  to  be  tried  is  eliminated  "by  plead- 
ings.   That  issue  has  an  affirmative  and  a  negative.    It  is 
in  genend  the  duty  of  the  party  who  alBhns  to  make  out' 
his  case.    The  burden  of  proof  rests  upon  him.    One  test 
is  this — what  would  be  the  consequence  if  no  evidence  w6re' 
offered  at  all  f    If  in  such  case  the  verffict  ought  to  be  * 
given  for  one  party,  it  is  manifest  that  something  must  be ' 
done  by  the  other  to  prevent  that  consequence.    He  who 
must  give  the  evidence  to  prevent  that  result  is  the  party 
to  begin  (per  Alderson,  B.,  in  iSeaeh  v.  tngaU^  14  M.&W. 
100).    Another  test  is  to  consider^#hat  would  be  the 
effect  of  striking  out'  of  the  record  tMr  allegation  to  be* 
proved,  beitfing  in  mind  that  the  ii|^t  to  bsgiu  lien  on 
wldehev^  party  wtMiM  fAil  if  tins  8lS|^  weis  tdsen  (per* 
AMerson,  R,  in  MfUH^:  Barber,  1  M.  ft  W.  427). 

To  1^  rde  as  just  stated  ihlBre  ar^  a  feif  eitepliOBiii 
an  in  aetfoiHB  for  libel,  dander,  and  it^^kvlei'  t6  the  pwson, 
in  iMeh  cased  plaintiif  hiw  ihift  ri^t  to  b^il  tho^h  thtf 
affimative'of  the  issue  be  on  the  d^MdiflviCper  Phiko;  B^, 
in  Omm&m  eia^.  ri  Faiimxifj  8  Ex.  698).  We  csJkittot  al ' 
ptesent  etiter  into  auy  ttan&lnatidn  of'tfief  9t6t/plkMi  W^^ 
must  ebUteni  ourstfrtt  witik  vOffrgAf^  to-Tb^ron  IM* 
deuce,  2  JBidn.  p.  819. 

It  is  th^'pradlice  of  skilled  obunset,  eoiis^ili  of  a  right- 
to  reply  when  b^nnkig  or  opening  acase,  to  donfln^'  them* 
selves  to  a  brief  statement  of  the  flicts;  and  then  to  call  th^ 
wiiuugtii  in  proof  of  the  fiicts  stated.  A  party  is  nob' 
bound' by  an  inadvertent  stateinent  made  by  counsel  in 
opening  a  case,  where  such  statiSlnent  is  pnftnptly  ietfneted; 
(JbfiiMtfeT.  OrMi  Wtdartk  BaUmai  Cb.^  4  IKCaP.  48&> 
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TLe  pftTty  who  begiDS,  where  there  is  evidence  called  for 
the  defeDcCy  has  the  right  to  reply  on  the  whole  case.  This 
is  the  geoeral  reply.  It  is  for  thb  that  coonsel  so  oflen 
contend  and  to  this  that  snccess  is  so  oflen  attrihoted.  Of 
^oone  much  depends  npon  the  counsel  who  has  this  advan- 
tage»  whether  or  not  he  make  a  good  use  of  it  It  is  for 
him  to  use  and  not  to  abuse  his  privilege.  Where  counsel 
in  a  general  reply  abuses  his  privilege,  he  is  certain  to  be 
followed  by  remarks  from  the  presiding  judge  of  a  counter- 
aeting  tendency.  It  is  much  wiser  for  counsel  having  the 
general  reply  to  keep  within  the  bounds  of  discretion.  An 
opposite  couise  is  worse  than  no  reply  at  all.  It  renders 
it  necessary  for  the  presiding  judge  to  argue  against  him 
and  appear  to  assume  the  functions  of  an  advocate  rather 
than  those  of  a  judge.  The  influence  of  the  judge,  whose 
position  makes  him  impartial,  is  in  such  a  case  all  powerful. 

So  much  for  the  right  to  begin  and  right  to  reply.  Now 
for  the  intermediate  speeches.  Each  party  has  under  cer- 
tain circumstances  a  right  to  sum  up  evidence.  Counsel 
for  tke  party  who  b^ns  has  that  right  in  the  event  of  his 
opponent  not  announdog  his  intention  to  adduce  evidence. 
Where  counsel  did  not  announce  his  intention  to  adduce 
evidence,  in  consequence  of  which  the  counsd  who  began 
summed  up  his  evidence,  the  court  refused  to  allow  his 
opponent  to  change  his  mind  and  adduce  evidence.  {Darby 
V.  Ouiei^,  2  Jur.  N.  S.  497.)  Where  plaintiff's  counsel 
opened  the  case  and  called  his  witnesso^  and  then,  without 
requiring  defendant's  counsel  to  announce  whetl^er  he  in- 
teaded  or  net  to  call  witnesses,  allowed  him  to  addreqs  the 
jury,  and  at  the  conclusion  of  his  speech  announced 
that  he  did  not  intend  to  call  witnesses,  plaintiff's  counsel 
was  held  to  be  too  late  to  claim  the  reply.  (Cri^tom  ▼.  The 
Toronto  Boitdi  Compcmif,  8  U.G.  L  J.  11.) 

The  intermediate  speech  on  either  side  is  only  allowed 
for  ihe  purpose  of  summing  up  evidence,  thai  is,  evidence 
proper  fot  Uie  jury.  It  is  for  the  presiding  judge  to  deter- 
mine whether  or  not  there  is  evidence  to  go  to  the  jury. 
K  he  rule  that  there  is  no  such  evidencci  there  is  oo  right 
to  sum  up  OiBt  which  doen  not  exjst^  An  address  to  the 
jury  in  a  case  whore  there  is  no  evidence  could  only  have 
the  effect  of  inciting  the  jury  to  take  the  matter  into  their 
own  hands  and  to  decide  in  opposition  to  the  ruling  of  the 
judge. .  It  would  be  in  &ct  allowing  an  appeal  from  the 
judge  to  the  jury  in  a  matter  which  is  within  the  jurisdio- 
tioQ  of  the  judge  alone.  No  doubt  there  may  be  a  discus- 
sion as  to  whether  or  not  there  is  evidence  to  go  to  the 
jury.  That  disonssion  takes  place  in  the  presence. of  the 
juiy  as  it  does  in  the  presence  of  any  others  at  the  time  in 
court  The  court  is  open  to  all ;  but  the  decision  of  this 
questioni  whether  there  is  evidence  or  not,  rests  irith  the 
and  none  other.   Where  the  judge  b  of  opinion  tha^. 


there  is  no  evidenee,  it  is  not  the  course  for  him  to  read 
his  notes  to  the  juiy,  telling  them  that  he  thinks  there  is 
no  evidence  and  hoping  that  they  concur  with  him,  but  he 
tells  them  that  there  is  no  evidence,  and,  unless  pUdntiff 
accepts  a  nonsuit,  tells  them  in  law  to  find  a  verdict  for 
defendant  If  the  jndge  be  wrong  in  such  direction,  the 
constitutional  mode  of  correcting  the  error  is  either  to  tender 
a  bill  of  exceptions,  or  more  commonly  to  move  the  court 
in  banc,  and  not  to  argue  at  the  jndge  tiirough  the  jury  or 
at  the  jury  through  the  judge  (per  Pollock,  C.  B.,  in 
Bodges  v.  Ancmnij  II  Ex.  214). 

If  counsel  dispute  as  to  the  right  to  begin  to  sum  up 
evidence  or  reply,  it  is  for  the  presiding  judge  to  determine 
the  dispute.  The  parties  for  the  time  at  all  events  are 
bound  by  his  decision.  If  it  be  afterwards  clearly  made  to 
appear  that  the  judge  was  wrong  in  his  ruling,  and  that 
substantial  injustice  has  resulted  therefrom  to  either  party, 
that  party  can  have  the  error  corrected  by  an  application 
to  the  court  in  banc.  {Brandford  v.  Freeman^  5  Ex.  734 ; 
Doe  Baker  y.  Braznej  5  C.  B.  655.) 


COLONIAL  COUNSEL  IN  ENGLAND. 
The  following  is  an  extract,  which  we  take  from  the 
Lower   Canada  Jurieif  firom  a  letter  addressed  by  the 
Begistrar  of  the  Privy  Council  to  Robert  Mackayi  Esq.,  an 
eminent  advocate  of  Lower  Canada. 

Goraott  OmoB,  Wkoemavl, 

November  25tb,  1861. 

In  answer  to  jour  question,  I  beg  to  inform  joa  that  the  Bar  of 

the  Privy  Connoil  is  an  open  bar  to  all  all  advocates  duly  qoaltied 

in  the  Colonies  and  Depeadondes  ttom  which  appeals  He  to  tiie 

Qneen  In  ConnoU ;  and  eoaseqnently  say  Oanadiao  advoeats  would 

be  heard  by  their  Lordships  in  Caaadian  appeals. 

(ffigaod,)  HuuT  Rnvi, 

Beif,  P.  C. 

The  oommunication  is  an  important  one,  and  as  such  we 
copy  it  for  the  information  of  our  readers.  We  do  not 
^hink  that  the  members  of  tiie  Bar  in  Upper  Canada  have 
hitherto  been  aware  that  they  have  the  privilege  which  ii 
mentions.  The  pxivUege  is  of  great  value.  The  know- 
ledge of  Colonial  law  acquired  by  counsel  in  England  on 
occasion  of  a  particular  appeal  is  oftentimes  too  slender  to 
enable  them  to  do  justice  to  the  interests  entrusted  to  them. 
Therefore  it  may  be  that  in  oases  of  importance  some  of  our 
local  bar  will  be  found  both  ready  and  willing  to  avail 
themselves  of  the  priTilege. 

Any  person  who  has  been  duly  called  to  the  Bar  of  anj 
of  Her  Majesty's  Superior  Courts  in  England,  Scotland  or 
Ireland,  not  being  courts  of  merely  locsl  jurisdiction,  are 
entitied  to  be  called  ta  the  Bar  in  Upper  Canada. 

It  tt]{^  be  well  for  the  English  Benchers  to  consider 
whether  or  not  redprocity  inigh^  not  be  extended  to  Colo. 


■■ 


1862J 


LAW    JOURNAL. 


116 


nial  baniBtera  defliroos  of  vemoriog  to  EDglaod.  Very  few 
perhafw  would  be  fband  ooatageons  onougli  to  entertain 
the  idea  of  availing  themaelTea  of  any  such  meaanre  of 
teeiprocitj;  but  that  of  itself  is  no  reason  why  some  snoh 
meesare  should  not  exist  It  would  be  a  great  oompliment 
to  the  Colonies,  many  of  whieh  have  oourts  and  laws  as 
nearly  as  possible  similar  to  those  of  the  mother  country. 
We  make  the  suggestion  for  what  it  is  worth. 


RECORDERS'  COURTS, 


There  appears  to  be  some  fatality  as  to  the  time  for 
holding  Beoorders'  Oourts — there  is  no  certainty  abont  it. 
There  is  not  a  Session  of  Parliament  without  some  legisla- 
tion on  the  subject. 

By  the  Municipal  Institutions  Act,  sec.  877,  it  was 
enacted  that  there  should  be  four  sessions,  to  commence 
2nd  Monday  in  January. 
1st  Monday  in  April. 
1st  Monday  in  July, 
lat  Monday  in  October. 
By  the  28  Yiot.,  cap.  60,  the  times  were  altered  as 
follows : 

2nd  Monday  in  January. 
1st  Monday  in  April. 
1st  Monday  in  July. 
8rd  Monday  in  NoTcmber. 
The  Attorney  Genend  has  duing  the  pNsent  Session 
introduced  *  bill  which  enacts,  ihat  the  times  shall  be  as 
follows : 

1st  Monday  in  March. 

1st  Monday  in  June. 

1st  Monday  in  September. 

Sid  Monday  in  December. 
We  presume  these  alterations  are  intended  to  reliere 
Courts  of  Assise  in  ciUes  of  some  portion  of  the  criminal 
business  which,  under  existing  arrangements,  falls  to  the 
lot  of  the  Superior  Court  Judges,  and  which  might  as  well 
be  tried  before  inferior  tribunals. 


BILLS  OF  SALE  AND  CHATTEL  MORTQAQES. 

Attorney  General  Maodonald  has  introduced  a  Bill  de- 
signed to  set  at  rest  the  conflict  between  the  Courts  of 
Queen's  Bench  and  Common  Pleas,  as  to  the  effect  of  a 
writ  of  execution  upon  a  Bill  of  Sale  or  Chattel  Mortgage 
executed  but  not  flled. 

It  amends  section  1  of  Consol.  Stat.  U.  C,  cap.  45,  by 
adding  thereto  the  words,  ''  and  every  euch  mortgage  or 
coDTeyanee  shall  operate  and  take  effect  from  the  day  and 
time  of  the  ezeeu^n  thereof." 


The  amendment  is  to  be  so  far  retrospective  as  ''  to  apply 
to  and  effect  all  mortgages  and  conveyances  which  have 
been  heretofore  executed  under  and  according  to  the  pro* 
visions  of  the  Act  20  Vic,  cap.  88,  or  under  and  according 
the  provisions  of  Consol.  Stat.  U.  C,  cap.  45,  except  in  those 
cases  which  may  have  been  heretofore  adjudicated  upon  in 
any  of  the  Courts  of  Law  or  Equity  in  Upper  Canada.'' 


NEW  CHANCERY  ORDERS. 


Monday,  28th  April,  1862. 
srrriMGS  or  ooubt. 
Sections  l»  2»  3,  4  and  5  of  Order  number  Three  of  the 
General  Orders  of  the  23ird  December,  1857,  are  hereby  abro- 
gated t^d  discharged. 

The  «lodge8  of  the  Court  will  ait  separately  and  by  alternate 
weeks  as  follows: 

One  Judge  will  sit  daily  in  each  week  for  ^e  dispatch  of  all 
baslness  other  than  Re-hearings  and  Chamber  business. 
The  basiness  before  snob  Judge  will  be  taken  as  fo^pws ) 

Monday MoUons. 

Taeaday  &  Wednesday  Hearings  pro  confeaso ;  Motionii  for 

Decree ;  farther  directions  ;  Appeals 

from  Master's  Reports. 
Thursday,  Friday  and 

Saturday Ilearings  of  causes;  Demurrers  (ex- 
cepting during  Re-hearing  Term.) 


SKTiDra.  nowBT  OAusia. 
The  party  who  desires  to  have  a  cause  set  down  to  be  heard 
is  to  enter  it  with  the  R^tcar  for  that  purpose,  at  least 
fourteen  days  beHHe  the  day  fpr  which  the  saaae  is  so  sat 
down. 

LISTS  TO  Bl  PRXPABXn  BT  TUl  BBQISnLUi. 

The  Registrar  is  to  prepare  lists  of  all  causes  entered  for 
hearing,  making  a  separate  Ibt  of  all  the  causes  to  be  heard 
before  each  judge.  Each  cause  is  to  be  set  down  in  the  order 
in  which  it  has  been  entered  with  the  Registrar.  Causes  are 
to  be  called  on  and  heard  according  to  the  Regbtrar's  list, 
unless  the  court  order  otherwise. 

Nonci  Of  ^KAUNa. 

Notice  of  hearing  must  be  served  by  tha  party  settiac  down 
the  cause  upon  aU  proper  partiea  for  a  proper  day  falling 
within  the  weak  in  which  A«  judge  in  whose  list  the  same  is 
set  down  is  to  sit ;  and  such  notice  is  to  be  served  not  less 
than  twelve  days  before  thfi  day  for  whieh  such  notice  is 
given. 

aS-RKAUNQ  Of  oAum. 
There  ar^  to  be  Four  Re-hearing  Terms  in  each  year,  eom* 
mencing  respectively  as  follows : 
1.— The  second  Thursday  in  Mazoh. 
2«— The  first  Thursday  in  June. 
3.— The  second  Thursday  in  September. 
4^r^Tbe  ilr«t  Thotsdsy  in  December. 
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All  re-batringof  oMiMsaie  to  b6iiiR»>h6wiiigTinBS0Dlj. 

AppUoatiom  In  Ika  natiiM  of  re-hMiio|ss  to  duohaitfr  or 
ywrj  ordora  made  in  oonrt  wo  to  be  madein  Bo-hooringTemiB 
9ofyf  esBopt  with  the  lewre  of  the  jndge  prononawmt  the 
ovder  aonght  to  be  diMharged  or 


▲PPftiXS  KBOM  0RDXR8  lUDl  IN  GHAMBSBS. 

One  judge  will  sit  daily  in  each  week  for  the  dlepatdi  of 
bosineee  in  Chambers. 

Matters  adjonmed  from  Chambers  aoder  section  three  of 
Order  thirty-foor  of  the  General  Orders  of  the  3rd  Jane,  1853, 
and  applications  in  the  nature  of  re-hearings  to  disoharge  or 
Tary  orders  made  in  Chambers,  are  to  be  heard  in  fall  Coart» 
on  the  last  Wednesday  of  evefy  month,  except  daring  Exami- 
nation Terms. 

The  foregoing  orders  are  to  oome  into  operation  on  the 
twelfth  day  of  May  next :  bat  oaoses  may  be  set  down  and 
notice  may  be  giren  of  proceedings  to  be  taken  nnderthe  said 
orders  fro^i  the  day  of  tiie  date  hereof. 


nxAiyiMO  nsposmoNS  in  othxb  oavbbs. 

^oy  fvs^  shall  be  entitle<S  in  fatore,  opon  notice^  withoat 
iJUP^jto  use  4opoaiUons  t^en  iii  imother  suit  in  cases  where, 
under  the  preeent  priustice,  h^  is  entitied  to  use  such  deposi- 
tions, upon  obtaining  the  common  order  lor  that  pux|KMe* 


HABEAS  €ORPUS  IN  THE  COU)NI£a 
The  Bill  now  before  the  Imperial  Pariiament  lesfMtiag 
the  ifline  of  writs  of  Habeas  Cwpos  to  iha  Ooloiies  from 
Eoglandi  enaets  that "  no  writ  of  habeao  oo^pns  almU  ieme 
out  of  England  by  apthori^  of  any  Ja4ge  or  Gomt  of 
Juaiioe  therein  into  any  colony  or  forrign  dominbn  of  the 
Grown  where  Her  Majeaty  hu  a  lawfully  eataUisbed  Court 
or  Courts  of  Justice  haying  authority  to  grant  and  issve 
the  said  writ  and  to  insure  the  due  execution  thereof 
throughout  such  colony  or  dominion :  Frorided  that 
nothing  contained  in  this  Act  ahail  afiect  or  interfere  with 
any  right  of  appeal  to  Her  Migestyin  Counml  now  by  law 
existing/'  

COMMON  LAW  PROCEDURE  ACT. 
Dr.  Connor  has,  daring  the  present  Session  of  the  Pro- 
vincial Legblature,  introduced  a  bill  for  the  amendment 
of  the  Common  Law  PBOOXDuax  Aor. 

SeoUon  1  enaets  that  when  goods  or  ohatteli  haTsbeen  seised  ia 
tzceatioA  by  a  sheriff  or  other  ofioer  under  process  of  the  aboTt 
mentioned  courts,  and  some  third  person  johdsM  to  be  entitled, 
under  a  bill  of  sale  or  otherwise,  to  snob  goods -or  ehnlteb  by  way 
of  seoucilgr  for  a  deht»  the  eeuct  or  a  jodgs  may  order  a.aaleef  the 
whole  or  part  thereof^  upon  such  tenns  as  to  payment  of  the  whole 
or  part  of  the  seeored  debt  or  otherwisflb  as  tlMy  er  he  shall  think 
fit,  and  may  direct  the  applioation  of  the  proceeds^  suoh  sale  in 
saoh  manner  and  npon  suoh  terms  as  to  sooh  eoort  or  jodge  may 
seem  jost 

Seotion  2  enaots  that,  upon  the  heaving  of  any  mle  or  order 


■xainwatKy  ot  pakoxs  to  buixb. 
Any  party  defendant  mi^  be  examined  as  ai  witaees  without 
order,  on  behalf  either  of  tiie  plaintiff  or  of  a  oo-defendant; 
and  any  party  ph^tiff  msgr  %e  exassined  ao  n  whnass,  with-  eaUiag^ponpersens  to  appasr  and  stale  the  aatant  and  paitknlars 


out  order,  by  «  co-plaintiff  or  1^  a  defendant  ta  eases  wheie, 
Vttder  the  present  practice,  sneh  esamination  asay  be  had 
upon  the  common  order  being  obtained  for  that  purpose. 


r^ 


)lHAZiffi9ifr  or  Gpe^ 

It  #M1  bf  e^PHPiitep^t  lor  imy  pen^  e^unitt  w|iam  ooeta 
llf^re  iHtan  1«aiod  by  #  4epnl7  9Mtatar  of  this  oonrt 
^  oomno.  e^i  ovdor  for  |k  ni4a«otim  of  thu  9^^%,  M»»  the 
toging  offner  of  this  eoupt  at  Toroi^to. 

It  shall  be  the  doty  of  the  p#rty  obtaining  snch  oirdar  to 
depoeit  with  the  deputy  master  and  registrar  with  whom  the 
papers  are  filed  a  sufiloient  sum  to  coyer  the  expenses  of  tran» 
mitthig  the  same  to  IVnonto,  and  of  the  letnm  thereof. 

In  case  less  ene^weatieth  bo  taxed  off  upon  re  taxation,  the 
costa  of  such  retasation  shall  be  added  to  Ae  bill  already 
taxed. 

This  order  is  to  apply  to  bills  of  eosto  ahready  taxed  as  well 
as  to  bills  that  may  hereafter  be  taxed;  but  it  is  not  to  apply 
to  cases  where  the  eeeta  hate  been  paid  or  final  prooeedinge 
hare  been  taken  npon  the  taxation  of  coeta  already  had.  Pro- 
eees  for  the  levying  of  such  costa  is  not  to  bs  deemed  a  final 
prooeedfaig  within  the  meaning  of  this  order. 

(Signed,)  P»  M.  VAmtopronv,  C. 

J.  0.  P.  Esnur,  Y.  0. 
J.  G.  Bnso^Mf  y .  C. 


of  their  olslas,  it  shall  be  lawful  for  the  ooart  or  joilge» 
from  the  smallneBB  of  the  amoant  in  dispute  or  the  Talqe  of  the 
goods  seised,  it  shall  appear  to  them  or  him  desirable  and  right  so 
to  do,  at  the  reqoest  of  either  party,  to  dispose  of  the  merits  of  the 
respectiTo  elalms  of  such  partiee,  and  to  ditennfaie  the  same  in  a 
snmmaiy  manner  npon  sooh  teims  as  th^.or  he  shall  think  fit  to 
Impoee,  and  to  make  sneh  ether  rales  end  eates  titarein  ae  to 
cofrts  and  aU  other  m&tlen  as  may  be  Just. 

Section  8  enaots  that  in  all  oases  of  interpleader  prooesdlngs, 
where  the  question  Is  one  of  law^  end  the  faets  are  not  In  dispate, 
the  Judge  AtXL  be  at  liberty  In  his  discretion  to  decide  the  qaestion 
without  directing  an  actioa  or  issue,  and,  if  he  shall  think  it 
detirable,  to  order  a  special  oaae  to  be  stated  for  the  eptoion  of  Ae 
court 

Section  4  enaote  that  the  proceedings  npon  such  case  shall,  as 
nearly  as  may  be,  be  the  same  as  npon  a  special  ease  stated  nnder 
the  Common  Law  Procedure  Act ;  and  error  maybe  brought  npon 
a  Judgment  npon  suoh  case,  and  the  prorlsions  of  the  Common 
Law  Procedure  Act,  as  to  bringing  error  upon  a  speeisl  ease,  ehaU 
apply  to  the  prpoeedlngsin  eiror  npon  a  spedal  oaee  under  this  not. 

Seotion  6  enacts  that  the  judgment  In  aay  eueh  action  er  leave 
as  may  be  directed  by  the  court  or  Jadge  in  any  interpleader  pro- 
ceedings, and  the  decision  of  the  oourt  or  judge  in  a  sammary 
manner,  shall  be  final  and  coDclnslfe  against  the  parties  and  all 
persons  claiming  by,  from  or  under  them. 

Section  6  enaots  that  all  rules,  orders,  matters  and  deeSsienn  to 
be  made  and  done  )n  Interpleader  preeeedjags  under  this  not 
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(eieeptiDg  only  hny  iffidftnts)  mi^,  together 'irith  tiie  dedaintton 
itt  th«  Qtiittt,  If  vajy  be  entered  of  reeord,  trlth  ft  note  in  the 
Bt«i*gtn  ezpreseitig  the  trne  date  toif  snch  entry,  to  the  end  that  the 
nine  may  be  eTidenoe  in  fatnre  iimeB,  and  to  secure  and  enforce 
the  payment  of  ooate  directed  by  any  each  mle  or  order;  and 
eTery  each  nile  or  order  ao  entered  ehaU  ha^e  the  foree  and  eifeot 
of  n  Jndginent  in  the  avperlor  oobHa  (MT  oommon  law  at  Toronto. 

Section  7  enacts  that  the  Joinder  of  too  msny  plaintiffs  shall 
not  be  fatal,  but  erery  action  inay  be  brought  in  the  name  of  all 
the  peNoas  in  whom  the  legal  right  may  be  sapposed  to  exist,  and 
Jodgment  may  be  glnti  in  faver  of  the  plufmift  by  whom  the 
aeUon  is  brought,  or  one  or  more  of  thi^,  or  in  ease  of  any  qnee* 
tien  of  mnjolnd^  being  rlised,  tite  in  fsTOr  of  snoh  one  or  more 
«f  Ibem  as  shall  be  a^dged'by  Che  ^itrt  to  be  entitled  to  recoTor ; 
prorided  always,  that  the  defendant,  though  nnsneoessfbl,  ihall  be 
entitled  to  his  ooets  eeeadoned  hy  )dlning  any  petten  or  persons 
in  whose  favor  Jndgment  is  not  glfon,  unless  otiievwise  ordevM  by 
a  court  or  Judge. 

Section  8  enacts  that,  upon  the  trial  of  sach  a  cause,  a  defen- 
dant who  has  therein  pleaded  'a  set-off  may  obtain  the  benefit  of 
his  set-dif  by  proving  either  that  all  the  partiee  named  as  plain- 
tiflii  are  indebted  to  him,  notwithstanding  that  one  or  more  of  such 
pMiAiirs  wafe  or  were  impropeily  Joined,  or  on  'proving  thiit  the 
platMtff  or  plalntift  who  establish  th«lr  right  to  inatfttain  the 
cause  la  or  are  Indebted  to  him. 

fleetiOB  •  enaets  that  no  other  action  shall  be  brought  against 
the  deftndBBt  1^  any  peraon  so  Joined  as  plalntiflr  in  respect  of 
'the  sanie  eause  of  action. 

Beetion  10  enacts  that  the  plidntiff  in  replevin  may,  in  iinswa 
to  an  avowry,  pay  money  into  court  in  satisfhction,  in  like  manner 
and  sulject  to  the  same  proceedings  lis  to  costs  and  otherwise,  as 
upon  a  payment  into  court  by  a  defendant  in  other  actions. 

Seotion  11  enacts  that  such  payment  into  court  in  replevin  shall 
not,  nor  shall  the  aeoeptance  thereof  by  the  defendant  in  satisfac- 
tion work  a  forfeiture  of  the  replevin  bond. 

Section  12  enacts  that,  in  proceedings  to  obtain  an  attachment 
for  debts  under  the  Common  Law  Procedure  Act,  the  Judge  may 
in  his  discretion  refuse  to  interfere  where,  from  the  smallness  of 
ttie  amount  to  be  recovered,  or  of  the  debt  sought  to  be  attached 
or  otherwise,  the  remedy  sought  would  be  worthless  or  vexatious 

Section  18  enacts  that  whenever,  in  proceedings  to  obtMU  an 
attachment  of  debts  under  the  a«t  above  mentioned,  it  is  suggested 
by  the  garnishee  that  the  debt  sought  to  be  attached  belongs  to 
some  third  person,  who  has  a  lien  or  charge  upon  it,  the  Judge 
may  order  such  third  person  to  appear  before  him  and  state  *the 
kiature  and  particulars  of  his  clum  upon  such  debt. 

Section  14  enacts  that,  after  hearing  the  allegations  of  such  third 
person  under  such  order,  and  of  any  other  person  whom,  by  the 
sattie  or  any  subsequent  order,  the  Judge  may  think  fit  to  call 
before  hini,.or  In  case  of  such  third  person  not  appearing  before 
him  upon  such  summons,  the  Judge  may  order  execution  to  issue 
to  levy  the  amount  fk>om  such  garnishee,  or  the  judgment  creditor 
to  piraoeed  against  the  garnishee  according  to  tiie  provisions  of  the 
Common  Law  Procedure  Act;  and  he  may  bar  the  claim  of  such 
third  person,  or  make  such  other  order  as  he  shall  think  fit,  upon 
such  terms,  in  all  cases,  with  respect  to  the  lien  or  charge,  if  aUy, 
of  such  third  person,  and  to  costs,  as  he  shall  think  Just  and  rea- 
aonabla. 

SeatfoB  Ifi  uMcts  that  tha  provlslous  of  the  Cbmasoa  Law  Fm« 


eedu^  Adt,  so  fhr'as  they  are  applicable,  tfhall  apply  to  any  order 
and  tiie  prooeodltigs  thereon,  made  and  taken  in  purshaace  of  the 
herein  next  before  mentioned  powere  under  this  act. 

Seotion  16  enaets  that  the  superior  courts  of  edmmen  law  at 
Toronto,  and  every  Judge  thereof,  and  afiy  Judge  eitting  at  nUi 
prhUf  may  at  all  times  amend  all  defeoii  and  errors  In  any  pro- 
oeedlngs  uuder  the  provisions  of  this  act,  whether  CheiteliB  anything 
la  irriting  to  amend  by  or  not,  and  whether  the  defect  or  error  be 
that  of  the  parQr  applying  to  amend  or  not  i  and  all  siieh  amend- 
ments may  be  made  with  or  without  costs,  and  i<pon  sudh  terms  as 
to  the  court  or  Judge  may  seem  £t;  and  aft  such  amendments  as 
may  be  necessaiy  fbr  the  purpose  of  determining  in  the  existing 
suit  th>Yeal  question  in  controversy  between  the  parties,  shaU  be 
so  made  if  duly  appli^  for. 

SecUon  17  enacta  that  the  Judges  of  the  ssid  courts,  or  any  four 
or  more  of  them,  of  whom  the  Chief  Justices  shall  be  two,  may 
ftrom  time  to  time  make  all  such  general  rules  and  orders  for  the 
effectual  execution  of  this  act,  and  of  the  intentibn  and  olyedt 
thereof,  and  for  fixing  the  costs  to  l>e  allowed  for  or  in  respect  of 
the  matters  herein  contained,  and  the  performance  thereof,  as  In 
^eir  Judgment  shall  be  necessary  and  proper;  provided  tha^ 
nothing  herein  contained  shall  be  construed  to  restrain  the  autho- 
rity or  limit  of  Jurisdiction  of  the  said  courts  or  of  the  Judges 
thereof,  to  make  rules  or  orders  or  otherwise  to  regulate  and 
dispose  of  the  businees  therein. 

S^on  IS  limits  the  act  to  Upper  Canada. 


COSTS  OF  ARBITRATORS. 

The  praotioe  of  allowing  arbitraton  to  be  the  judges  of 
the  amoQot  of  their  owa  fees  has  been  prodaotive  of  muoh 
abuse — so  mueh  so,  that  we  are  glad  to  find  the  Atlomej 
Genwal  offsn  to  s^iplj  a  remedy.  He  has  introduced  a 
Bill  isAttled,  <<  An  Act  t^ft  vegnkting  eosts  of  nrbitrafom/' 
tt  is  shbrt. 

Section  1  enacts  that  the  Judges  of  the  Superior  Courts  of  Com- 
mon Law  in  Upper  Canada,  may  fh>m  time  to  time  establish  a 
scale  of  fees  to  be  paid  to  professtonal  or  special  Arbitrators,  such 
as  barristers,  attomeye,  physicians,  surgeons,  engineers,  archi- 
tects, surreybrs,  and  reguUr  accountants.  In  all  eases  of  arbitra- 
tion ia  Upper  Canada,  and  also  fees  to  eounoel  and  attorneys 
attending  befbre  arbitrators^  and' the  allowiuiees  to  wittieeses  for 
their  attendance. 

Seotion  2  enacts  thit  every  btfl  of  costs  upon  any  arbitration 
shall  be  taxed  before  the  principal  Master  of  the  Court  (fi  wUch 
the  same  shall  be  pending,  according  to  inch  scale  of  fees,  and 
such  Master  may,  in  his  discretion,  call  for  evidence  to  satisfy 
him  of  the  nature  and  importance  of  the  questions  submitted. 

Seetloa  8  enaets  that  no  taxation  of  arbitrators'  counsel  or  other 
fees  under  this  Act,  Aall  be  made  without  an  affidavit  of  the  party^ 
his  agent  or  attorney  preferring  such  bill,  of  the  actual  length  of 
each  day's  sitting,  and  that  the  time  charged  for  was  hond  fidt 
occupied  on  the  bnsineBS  of  the  arbitration ;  all  other  charges 
and  disbursements  to  be  proved  in  the  usual  manner. 

Seotion  4  enacts  thai  any  arbitrator  reMslBg  to  deliver  kls 
award  to  the  party  entitled  to  tha  sanm,  oatender  of  his  Ibas  set- 
tled iinder  authority  of  this  Act,  after  a  reasonable  time  simU-hava 
elapsed  for  the  makiqg  up  andaiAcntiBig  tke  saSie,  shall  be  dasinsd 
guilty  of  f^  eoptsmpt  of  sourt,  and  msy  be  dealt  with  aessrdln^' 
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Saetioa  6  eiiMta  If  an/  arbitrator  shall  reeife  for  his  Hm  a 
largv  aam  tiian  shall  be  afterwards  allowed  on  tazalion,  lUs  dif* 
feroDoe  shall  oonstitate  a  debt  dae  1^  him  to  the  party  who  paid 
the  same,  aad  may  be  reooTored  with  doable  eoets  (after  demand 
and  reAual)  before  any  court  of  competent  Jurisdiction. 

Section  6  enacts  that  the  foregoing  proTisloas  which  relate  to 
arbitrators  aad  witneses,  shall  apply  to  all  arbitrations  in  the 
county  court  of  Upper  Canada,  provided  that  the  fees  shall  be 
leduced  by  one-third,  and  that  the  taxation  shall  take  place  before 
the  Clerk  of  the  oounty  eonrt. 


SELECTIONS. 


THE  BENCH  AND  THE  BAR. 

LORD  JUSTICE  SIR  JAMBS  LEWIS  KNIQHT  BRUCE. 

Towards  the  latter  end  of  the  l^t  centary,  John  Knight,  Esq. 
of  Fairlincbf  in  Deyonahire,  niarned  a  lady  named  Margaret 
Bmoe,  and  became  the  father  of  three  eons :  the  first  of  whom 
was  John  Brace  Pryoe,  JB^q.,  ^n  tkotiye  oounty  magistrate  in 
the  neighbourhood  of  CardilT,  and  fi^ther  of  Henry  Austin 
Bruce,  Esq.,  M.P.  for  Merthyr;  the  second  was  the  Rev. 
William  Bruce  Knight,  Dean  of  Llandaff ;  and  the  third  was 
the  tulject  of  this,  sketch,  who  was  bom  at  Barnstaple  in 
Deronshire. 

In  1817  he  was  called  to  the  Bar  at  Lincoln's  Inn.  He  had 
previously  married  Miss  Newte,  daughter  of  Thomas  Newte, 
Esq.,  formerly  of  Dnyale,  in  Dnronahire,  by  whom  he  has  had 
■oreral  children,  of  whom  three  are  now  alive. 

In  1829  he  was  made  Qneen'e  Oounsel,  and  in  1841  became 
Tioe-Chancellor.  In  1842  he  was  appointed  one  of  the  mem- 
ben  of  the  Privy  Oonneil,  aad  knighted. 

For  some  time,  in  the  year  1850,  the  ezoellent  Yio^haa- 
oellor  Wigram,  owing  to  foiling  8tght»  was  unable  to  sit  in 
Court.  In  the  same  year  the  Yice-Chancellor  of  f^ngjtmd^ 
Sir  L.  Shadwell,  became  ill ;  and,  in  consequence,  for  se^ral 
weeks,  until  the  rising  of  the  Court  in  Augusj^  th*  wikole 
business  of  the  three  Courts  was  conducted  by  Vice^imcellor 
Knight  Bruce  alone.  At  the  close  of  the  sittings  the  then 
Attomey-Oeneral,  Sir  John  Bomilly,  expressed  in  an  address 
in  court  the  sense  entertained  by  the  Bar  on  the  occasion.  The 
address  is  given  at  the  commencement  of  the  4th  volume  of 
Be  Gez  &  Smale's  Reports,  and  was  in  theee  words  :— 

"  Before  the  Court  rises  for  the  vacation,  I  am  desirous  of 
saying  on  behalf  of  the  Bar,  a  few  words.  It  is  now  for 
several  weeks  that  the  whole  businees  of  the  Court  of  Chancery, 
distributed  among  the  three  Vice  Chancellors,  has  been  borne 
by  your  Honour  alone.  That  business,  at  all  times  very  heavy 
at  this  season,  has  been  this  year  (p^eatly  increased  by  the 
IMimerons  applications  which  have  arisen  under  a  new  practice 
introduced  into  the  Ooart  I  am  requested  by  the  Bar  to 
testify  our  respectful  admiration  at  the  knowledge  and  ability 
with  which  this  n^aiu  of  business  has  been  dispMcd  of,  and  to 
express  our  ||p«titude  for  the  unvarying  and  unwearied  atten- 
tion with  which  your  Honour  has  listened  even  to  the  youngest 
among  us.  I  need  not  add,  bow  gratifying  it  is  to  me  to  be 
«iade  thiB  orgfo  of  this  communication.'' 

Later  in  the  sane  ye^r,  on  the  occasion  of  the  death  of  the 

lamented  Star  L.  Shadwell,  the  Yice-Chancelk>r  Knight  Bmoe 

addressed  the  Bar  in  the  ibUowinf  words,  also  given  in  tke 

I^DOk  above  lufened  to  :— 


"  Mr.  Attomey-Oeneral, — ^It  is  impossible  for  me  to  enter 
this  Court  to-day  without  a  renewal  of  sorrow  for  the  loas  of 
one  who  has  been  so  lately  taken  from  us,  and  by  whom  this 
chair  has  been  filled  for  so  many  years,  that  it  is  almost  start- 
ling to  hear  from  it  another  voice  than  his.  With  this  feelioe 
I  am  sure  you  all  sympathise.  We  have  lost  at  once  a  firiena 
who  was  dear  to  us,  and  a  Judge  distinguished  for  bis  {sreat 
knowledge  of  the  law  which  he  adminietered— dietingnished 
for  his  various  aoquiremente— distinguished  for  hie  unwearied 
patience—'  swift  to  hear,' '  slow  to  wrath/ — pura  and  blame* 
less  in  his  life,  an  example  of  courtesy,  centlenees  and  amenity, 
who  never  nttered  a  word  intended  to  give  pain,  nor  barbonred 
one  unkind  thought,  or  one  acrknonlotts  iMing^^Bat  be  is 
gone.— .Flew  ei  memini»m  reUehtm  ett" 

In  1851,  when  alterations  were  made  in  the  Court  of  Chan- 
cery, and  a  fresh  tribunal  was  appointed,  Vice-CbanoaUor 
Knight  Brace  was,  vrith  Lord  Cranworth,  aeleoted  for  the  new 
oifioe  thus  created,  and  became  a  Lord  Justice  of  tke  Ooort  of 
Appeal  in  Chaaotry. 

SIR  HUQH  MACALHONT  CAIRNS,  M.P., 

Sir  Hugh  Maoalmont  Cairns  is  the  second  son  of  the  late 
William  Cairns,  Esq.,  of  Cultra,  in  the  county  of  Down,  Ire- 
land. 

Sir  Hugh  was  born  27th  December,  1819,  and  was  educated 
at  Trinity  College^  Dublin,  which  he  entered  in  1834,  taking 
fint  class  in  classics,  and  other  honours,  throughout  hie  Colle- 
giate course.  Sir  Hugh  commenced  his  legal  career  early. 
In  1844^  be  was  called  to  the  Bar.  As  a  Chancery  Barrister 
he  soon  attained  high  rank,  and  in  1856  was  appointed  one  of 
Her  If lyeety's  Counsel,  and  a  Bencher  of  the  Honourable  So- 
ciety of  Lincoln's  Inn. 

In  1852,  at  the  general  election  of  that  year.  Sir  Hugb 
Cairns  was  ratumed  as  M.P.  for  -Belfast.  When,  in  the 
spring  of  1858,  the  conservative  ministry  under  Lord  Derby 
was  formed.  Sir  Hugh  was  made  SolieitorOeneral  and  reoeived 
the  honour  of  Knighthood.  In  this  capacity  he  did  good 
service  on  two  occasions  that  will  long  be  ramembered :  on  the 
19th  of  May,  1858,  on  Mr.  Card  well's  motion  for  a  vote  of  cen- 
sura  on  Qovernment  for  the  deepatch  transmitted  to  the 
(Governor  General  of  India  by  Lord  EUenboroogb,  in  raferenoe 
to  the  proclamation  respecting  the  confiscation  of  Oude,  Sir 
Hugh  Cairns  delivered  a  speech  of  great  power,  which  was 
afterwards  printed  and  widely  circulated ;  and  afterwards,  in 
a  speech  whiob  won  universal  applause  for  its  dearneee  and 
philosophical  precision,  Sir  Hugh  obtained  leave  to  bring  in  a 
Bill  for  the  introduction  of  a  raform,  long  and  imperatively 
required.  We  refer  to  bis  Bill  to  simplify  the  titles  to  Landed 
Estates.  Our  leading  law  reformen  had  been  talking  about 
such  a  measun  for  years;  and  while  they  warned  Sir  Hugh 
of  the  diflEicalties  in  his  way,  they  wera  compelled  to  confess 
their  admiration  and  delight  at  his  attempt.  Even  the  Timet 
acknowledged  that  on  the  latter  occasion,  besides  the  luminous 
arrangement  and  the  clear  and  accurate  statement  which 
adorned  it»  the  speech  6f  Sir  Hugh  was  distinguished  from 
most  of  those  usually  heard  within  the  walls  of  Parliament^ 
by  the  abatract  and  philosophical  natora  of  the  principles  on 
wkich  it  was  based. 

Sir  Hugh  married,  in  1856,  Mary  Harriet*  daughter  of  the 
late  Jobn  Mao  Neile*  Esq.,  of  Parkmount,  Ooanty^Antrim. 
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SIR  WILLIAM  PAGE  WOOD,  VICE  CHANCELLOR. 

Yioe-OhaBoellor  Sir  William  Page  Wood,  the  second  eon  of 
Sir  MaUhew  Wood,  Bart.,  M.P.,  wae  born  on  the  29th  of  No- 
Tember,  1801,  and  was  named  Page,  after  his  mother,  a 
Soffolk  ladj.  He  studied  at  Winchester — at  the  Auditoiret 
Qeoem^and  at  Trinity  College,  Oambridge.  In  1824  he  took 
his  Wrangler's  degree ;  in  1825  he  was  elected  a  Fellow  of 
Trinity ;  and  in  1834  he  was  elected  a  Fellow  of  the  Royal 
Society.  In  Michaelmas  Term,  1827,  he  was  called  to  the  Bar, 
and  in  Febroary,  1845,  was  appointed  Queen's  Counsel. 

There  was  a  general  election  in  1847,  and  Mr.  Wood  was 
elected  for  the  city  of  Oxford,  with  his  colleague,  Mr.  Langston 
without  opposition.  In  1849,  Mr.  Wood  introduced  a  bill  to 
eabstitute  Religions  Affirmation  for  Oaths  in  certain  cases, 
and  in  1850  he  re-introdneed  the  bill.  In  each  year  the  bill 
passed  the  House  of  Commonsi  but  was  rejected  in  the  Lords. 
The  principles  of  it  haye  since  been  fully  embodied  in  the 
Common  Law  Procedure  AcL  When,  in  1850,  on  the  28th 
of  February,  Mr.  Hume  moved  a  series  of  resolutions,  with  a 
riew  to  the  introduction  of  a  household  suffrage,  Tote  by  ballot* 
an  increase  in  the  number  of  representatifes,  the  abolition  of 
the  property  quaMcation,  and  the  limitation  of  the  duration 
of  Parliament  to  three  years,  Mr.  Wood  spoke  and  Toted  in 
fkTour  of  the  motion,  stating  that  he  difibred  in  some  details- 
When  Mr.  Gladstone  introduced  a  bill  in  favour  of  giving  the 
Church  of  England  synodical  action  in  the  Colonies,  Mr.  Wood 
aided  him  by  his  speech  and  vote.  On  March  7th,  1850,  Mr. 
Wood  introduced  a  bill  to  prevent  vestry  and  other  meetings 
in  churches,  by  authorizing  the  vestry  to  raise,  by  a  rate,  a 
sufficient  sum  to  erect  vestry  halls.  This  bill  became  law 
In  the  memorable  debate  in  that  year  on  Lord  Palmerston's 
foreign  policy,  Mr.  Wood  was  one  of  the  speakers  in  its  fkvonr. 

On  the  question  of  admission  of  Jews  into  Parliament,  Mr, 
Wood  bore  a  distinguished  part.  On  March  12th,  1849,  on 
the  motion  of  Mr.  Wood,  a  committee  was  appointed  to  search 
for  preoedents  in  the  caae.  On  the  26th  of  July,  1850,  the 
Baron  Rothschild  came  to  the  table  of  the  House,  introduced 
by  Mr.  Wood  and  Mr.  John  Abel  Smith,  to  take  the  oaths  and 
his  seat.  A  discussion  ensued-  Mr.  Hume  moved  an  amend- 
ment, in  favour  of  the  Baron  being  sworn  on  the  Old  Testament, 
which  amendment  was  carried  ;  and  when  the  Baron  had  done 
tills,  Mr.  Wood  argued  that  on  the  part  of  tiie  Baron  there 
had  been  a  valid  taking  of  the  oath.  One  of  the  last  acts  of 
Mr.  Wood,  before  taking  office,  was  to  support  Lord  John 
Russell's  bill  for  oonnteraeting  the  aggressive  policy  of  the 
Church  of  Rome.  Shortly  after  this,  Mr.  Wood  voted  in  the 
miyority  on  Mr.  Locke  Ring's  motion  for  introducing  the  £10 
qualifioation  for  electors  in  counties,  which  led  to  the  resignar 
tion  of  Lord  John  Russell,  and  the  aooeptaooe  of  office  by  Lord 
Derby  in  1851.  On  the  latter  nobleman's  failing  to  form  an 
administration,  Lord  John  Russell  returned  to  office,  and  an- 
nounced his  readiness  to  introduce  a  measure  for  Parliamen- 
tary  Reform.  He  soon  afterwards  requested  Mr.  Wood's 
aeeeptanee  of  the  office  of  Solieitor-Oeneral,— Lord  Langdale's 
resignation  of  the  Mastership  of  the  Rolls  baring  led  to  the 
appointment  of  Sir  John  Romilly  to  the  Judicial  Bench,  and 
Sir.  A.  J.  £•  Obckburn  having  becoiDe  Attoniey-Geiieral  The 
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date  of  his  appointment  is  March,  1851.  Oxford  re-elected 
Mr.  Wood,  who  was  knighted  (ae  is  usual)  on  his  appointment. 
In  the  general  election  for  1852,  he  was  again  elected  by  the 
city  of  Oxford  to  be  her  representative  in  the  House  of  Com- 
mons. In  the  same  year,  the  University  of  Oxford  conferred 
on  him  the  honorary  degree  of  D.C.L.  We  have  now  reached 
tbe  doee  of  Sir  William's  p<^itical  life.  In  1849  he  had  ae* 
oepted  the  office  of  Vice-chancellor  of  the  County  Palatine  of 
Lancaster,  at  the  instance  of  Lord  Campbell,  then  Chancellor 
of  the  Duchy,  on  the  express  condition  that  he  was  to  be  at 
liberty  to  introduce  a  bill  for  rendering  that  Court  effective* 
This  be  achieved,  and  he  resigned  his  office  on  being  appoint^ 
ed  Solicitor-General.  In  January,  1853,  he  was  appointed  one 
of  the  yice-Chancellors  of  the  High  Court  of  Chancery.  Sir 
William  Wood  has  been  a  member  of  eeveral  royal  eommissiona 
for  amending  tbe  law ;  tbe  most  important  of  which  were 
those  for  amending  the  practice  of  the  Court  of  Chancery,  and 
that  for  amending  the  law  of  divorce.  He  also  acted  with 
Lord  Wensleydale  and  Sir  Lawrence  Peel  on  a  commission 
for  arbitrating  between  the  King  of  Hanover  and  Her  Majesty, 
on  the  King's  claim  to  certain  jewels  in  the  possesrion  of  Her 
Majesty,  as  belonging  to  the  crown  of  Hanover. 

In  January,    1830,    Mr.    Wood  married  Charlotte,  only 
daughter  of  Mijor  Moor,  of  Oreat  Bealings,  Suffolk. 


ON  THE  BELIEF  OF  TRUSTEES  DESIROUS  01* 
RELINQUISHING  THEIR  TRUSTS. 


lam,  on  JfoMlay,  Kb,  lOM,  1802,  by  Qaoaai  ROOdom  Gumem.  Sm^t  iLL 

There  is  a  part  of  the  law  relating  to  trustees,  in  which 
some  amendment  is  required,  and  to  whteh  the  attention  of 
this  Sfioiety  ehoold  be  directed.  I,  indeed,  published  two 
letters  in  January  and  March,  addressed  to  Lora  Chelmsford* 
then  Lord  Chancellor^  on  the  subject.  Since  that  time  two 
acts  have  passed  (22  and  23  Vic.  c.  35—23  and  24  Vic  c.  145.) 
which  have  diminished  the  difficulties  of  trustees  whilst  they 
continue  in  thoir  trust;  but  nothing  baa  been  done  to  die- 
charge  the  trustee  altogether  from  his  trust  in  the  ^ases  of 
which  I  am  about  to  treat.  The  relief  may  be  decreed  but 
cannot  be  accomplished. 

I  allude  to  the  case  of  a  trustee,  eniUled  io  be  ditcharfed  from 
his  trust ;  who  has  filed  a  bill  in  Chancery  fur  obtaining  such 
discharge;  in  which  suit  an  order  has  been  made  by  the 
Court  that  he  shall  be  so  discharged,  and  that  a  new  trustee 
shall  be  substituted  in  his  place ;  followed  by  a  reference  to 
the  proper  officer  to  inquire  and  report  as  .to  the  sufficiency  of 
any  proposed  substitute ;  and  no  one  can  be  found,  satisfao- 
tory  to  the  Court,  who  will  accept  the  trust.  In  such  a  case* 
the  Court  is  unable  to  give  effect  to  its  intention ;  and  the 
object  of  this  paper  is  to  suggeet  that  some  attempt  ahould  be 
made  to  provide  a  remedy. 

The  poeition  of  the  Court  in  such  a  case  is  thus  deeeribod 
by  Lord  St.  Leonards :  "  It  is  quite  a  mistake  to  suppose  that 
a  trustee,  who  is  entitled  to  be  disoharf^  from  his  trust,  is 
bound  to  show  to  the  Court  that  there  is  some  other  person 
ready  to  accept  the  trust  The  Court  refers  it  to  the  Master 
to  appoint  a  new  trustee ;  but  if  no  pereon  will  accept  the 
trust,  it  may  find  itself  obliged  to  keep  the  trustee  before  the 
Court,  and  not  discharge  him.  Tbe  Court  will,  however,  take 
care  thai  the  truetee  shall  not  suffer  thereby/'  (OcmrfeiMy 
V.  CourkfuiVt  3  Jones  and  Lat,  533.) 

Tbe  deed  creating  the  trust  may  expressly^  entitie  th^  tmsp 
tee  to  be  discharged.  "  The  trustee  ma^,"  in  the  Itpguage 
of  Lord  Langdftlfl,  "  find  tbe  trust  eetate  involved  v^.i^trioate 
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and  oom plicated  questions  wbicb  were  not  and  could  not  haTC 
been  in  oimteniplatton  at  the  time  when  the  Irnet  was  und^r- 
takan,  and  baa,  in  conaequenoe  of  that  change  of  cinrnm* 
•tancea,  a  right  to  oome  to  the  Court  to  be  reliered."  ( Oreen- 
wood  T.  Wakefordf  1  BeaT.,  581.)  His  longer  continuance  in 
tite  trust  may  become  haxardous,  or  his  ebaracter  exposed  to 
■ospiclon,  br  the  misoonduot  of  his  oo-tmstee.  {Fonkaw  ▼. 
JOigginmm,  20  BeaT.,  485.)  The  tenant  for  life  mar  haTC 
encumbered  bia  life  estate  with  aonuitiea  and  other  ohargea, 
and  the  trustee  maj  receiye  conflicting  notices  from  contending 
incumbrancers,  prohibiting  him  from  allowing  the  cestui  qfue 
thut  to  reoeire  his  income,  and  reaairing  him  to  pay  the  same 
lo  tha  iaeumbnineers,  of  whose  tiue  be  cannot  judpce :  or  the 
cestui  que  trust  may  have  passed  through  the  Bankrupt  Court 
or  the  InsoWent  Court,  and  assignee  may  gtfe  notices,  and 
require  accounts :  there  may  be  lunacies  or  other  incapAcities ; 
the  tmstee  may  have  transferred  to  the  Accountant  General 
of  tba  Court  of  Chancery  all  the  trust  moneya,  under  the 
Trustee  Relief  Acts  (10  and  11  Vic.  c.  96 ;  12  and  13  Vic.  c. 
74);  be  may  hafe  filed  a  bill,  and  obtained  an  order  for  the 
subetitntion  of  a  new  trustee ;  and  yet,  as  Lord  Leonard  ob- 
serres,  the  Court "  may  find  itself  obliged  to  keep  the  tmstee 
before  the  Court." 

Tba  present  praettoa  of  the  Court  of  Chanoery  in  many 
oasts  rednoea  aooh  a  troalae  to  &  abadow,  but  retains  him, 
through  impotence,  as  a  form,  which  incumbers,  rather  than 
aaststs,  its  proceedings.  He  ceases  to  act,  and  the  Court  acts, 
in  bia  stead,  as  if  it  were  itself  the  substituted  trustee.  For, 
aa  Sir  John  Romilly  observes, "  Ko  person  can  be  compelled 
to  remain  a  trustee,  and  act  in  the  execution  of  the  trusts/' 
(For^aw  ▼.  Hiaqinson^  20  BeaT.,  485.)  By  means  of  the 
Trustee  Relief  Acts  he  becomes  divested  of  all  funds,  capa- 
ble of  being  transferred,  under  those  Acts,  into  the  name 
of  the  Aooonntant  General  of  the  Court  of  Chancery,  who 
thenceforth  becomea  virtually  tha  trustee  of  thoee  funds, 
anbjeet  to  the  direction  of  the  Court.  If  tbera  be  real  eatate 
to  manage,  &  receiver  mav  be  appointed;  and  when  the 
ttnanta  hava  attorned  to  each  receiver,  and  ha  is  invested  with 
power  to  set  and  to  lei|  to  giva  noticaa  to  quit,  and  ganarally 
to  manage  the  estate,  what  is  be  but  subject  to  the  a'vection 
of  the  Court,  virtually  a  trustee,  although  the  legal  estate  is 
not  vaalad  In  him  ? 

Thd  old  trastae  thus  becomea  a  shadow.  Tet  he  remains  a 
party  in  the  anit»  and  ia  liable  to  be  made  a  partv  in  future 
•dverae  suite ;  and  is  subject  to  notices,  on  which  he  must 
take  some  step,  and  he  incurs  costs,  and  b  harassed  with  an 
nncertain  ana  undeserved  reaponsibilitv.  If  proceedings  at 
law  are  directed,  his  name  must  be  used  in  sXL  cases  of  cove* 
aant,  or  other  contrstct  made  with  him ;  as  well  aa  in  eject- 
tuent  and  actions  of  tort,  in  respect  of  the  estate  legalW  vested 
IB  him.  It  would  seem  more  reasonable  that  in  such  a  case 
the  estate,  includine  choses  in  action,  should  at  once  vest  in 
tiie  Court,  or  that  ue  Court  should  have  power,  until  a  more 
suitable  trustee  could  be  found,  to  transfer  the  trust,  and,  if  I 
may  use  such  an  expression,  with  all  its  appnrtenances,  by  a 
teating  order  (as  by  13  and  14  Tic.  o.  60),  without  other  con- 
veyance to  the  Accountant  General,  or  to  a  Trustee  (}enmii 
In  the  nature  of  &  receiver,  according  to  the  quality  of  Uie 
eatate ;  or  aa  official  trustee  might  be  appointea  to  act  aa  an 
ofllcer  of  thA  Coori,  alone,  or  jointly  with  the  Aooonntant 
General  er  the  receiver,  or  the  remaining  trustee,  if  any ;  in 
k  manner  analogous  to  ''the  ofiidal  trustee  of  charity  lands.'' 
(16  and  17  Vio.  c  187,  sa.  47-92 ;  and  18  and  19  m  a  124. 
a.  15.)  The  power  of  combining  the  office  of  reoeiver  ana 
of  trustee  already  exists,  ipasipaoh  aa  the  Court  will  appoint 
a  trustee  to  act  aa  the  paid  receiver,  when  no  other  fit  person 
ean  be  found ;  and  as  the  Court,  when  appointing  new  trus- 

S^  even  as  the  practice  now  exists,  does  not  consider  itself 
i(ed  to  tibe  number  of  original  trustees,  one  such  official 
tfoatea  alone,  or  in  eombination  aa  above  saggeated,  might  be 


found  to  be  sufficient.  The  trustee  so  substituted  miaht  be  • 
bare  tmstee,  or  he  might  be  inveated  with  some  or  att  of  the 
powers  of  the  old  trustee,  at  the  discretion  of  the  Court  ia  each 
case. 

By  the  substitution  of  such  a  person,  the  estate,  in  casee 
of  complicated  trusts,  would  generally  be  benefited.  In 
haxardous  and  difficult  trusts,  a  trustee,  in  order  to  avoid 
involving  himself  and  others  in  a  suit  in  Chancery,  will  for  a 
time  act  to  the  best  of  his  judgment,  and  may,  honestiy  and 
prudently  fur  the  estate,  incur  great  expenses  and  liabintiea, 
and  remain  for  years  in  uncertainty  whether  the  Court  of 
Chancery  will  ultimately  relieve  him. 

At  last  he  appliea  to  the  Court  to  be  diacharged  (ram  tba 
trust,  and  in  the  meantime  to  be  directed  what  to  do.  No 
person  can  be  found  to  take  bis  place  as  trustee ;  the  Court 
slowly  acquaints  itself  with  the  merits  of  the  case,  having  no 
particular  confidence  in  the  trustee,  and  the  eatate  suffers.  1% 
IS  probable  that  such  estates  would  greatiy  benefit  if  thay 
could  be  promptiy  placed  in  the  handa  of  an  experiencsd 
officer,  having  the  entire  confidence  of  the  Court,  and  well 
acquainted  with  his  powers  and  duties.  The  tenant  for  life, 
or  bis  incumbrancers,  could  not  justiy  com  plain, of  such  ao 
arrangement,  inaamuch  aa  they  would  have  the  remedy  in 
their  own  hands,  by  finding  a  proper  person  to  be  substituted 
as  trustee;  and  on  the  death  ot  the  tenant  for  life,  each 
remainder  man  in  succession  wonld  have  a  similar  remedy. 

Not  only  should  the  Court  have  power  to  appoint  such  per- 
son, but  power  should  be  given  to  the  Court  to  wind  up  the 
trust  as  regards  the  old  estate,  and  to  give  him  each  disobarce 
as  the  Court  might  think  him  entitled  to,  by  an  order,  whiok 
would  operate  as  a  release  to  the  extent  of  the  discharge* 
making  such  provision  for  the  case  of  fraud,  concealed  or 
otherwise,  as  would  harmonise  with  the  present  praotioe  of 
the  Court.  The  old  traatee,  if  afterwards  molested  in  any 
matter  relating  to  the  trust,  should  have  power  to  plead  the 
discharge  in  bar,  at  law,  or  in  equitv,  to  the  extent  to  whioh 
it  had  been  given,  and  also  to  apply  to  the  Court  for  diree* 
tions,  and  should  be  entitied  to  an  eqaitable  proteetien  a&d 
relief  in  reapeet  of  eoats  or  otherwise. 

Should  any  olQeetion  exist  to  making  the  fraatiag  of  aaafa 
relief  obligatory  on  the  Court,  aneh  ol^ieetioa  cannot  apply  to 
my  preeent  proposal  to  inveat  the  Court  with  the  neoesaarj 
powers,  and  to  leave  it  at  lil>erty  to  deal  vrith  each  caae  ao* 
cording  to  ita  dieeretioa.  Soch  discretioa  would  piabably  ba 
esereised  in  every  caae  where  the  amonat  of  |i«nieftf  held  in 
truat  waa  ample  to  meet  any  expense  ooeaaioned  by  tha 
appointment  of  an  official  paid  trustee ;  and  such  discretion 
would  be  more  freely  exercised,  if  a  ssparate  officer,  and, 
perhapa,  ultimately  aa  offiee^  for  the  man»aeHient  of  saob 
tmat  eatatea  shoald-  be  eatabHshed*  towaida  toe  nudatenaaoa 
of  whioh  the  trust- funds  under  themanagameatof  aachofiioer 
or  office,  might  ratably  eontribute.  But  thia  is  not  a  necea- 
sary  part  of  my  present  suggestion,  and  even  if  such  an  officer 
were  to  be  appointed  or  such  office  to  be  eatabltshed,  tha 
tmsls  tranefonad  to  tha  cara  of  aaehofieer  or  oifiee  would,  ia 
tha  flrat  inatanoe,  be  limited  to  thoae  very  hard  aaaatof  whioli 
this  paper  treats.  Though  it  is  not  improt»ble  that  the  field 
of  action  would  increase,  as  the  convenience  of  having  such  aa 
oflioer  or  olBce,  for  the  temporary  or  permanent  managcBMBli 
of  other  traats,  shoald  become  appareat. 

Iteaaaet  ba  reaaonablY  oljeoted,  that  it  would  be  ai^aat  to 
salgeot  an  eatate  to  the  ohar^  oeoasloned  by  the  appoiatmaat 
of  auch  a  trustee.  For  the  right  of  such  a  trustee  to  relisf  ia 
such  a  casd  is  not  only  a  right  as  against  all  parties,  but  ia, 
if  I  may  use  such  an  expression,  a  right  as  against  the  estate 
itaelf :  or  a  aort  of  eqaitable  charge  upon  the  estate  ia  fovoor 
of  snob  a  trustee^  to  provide  for  him  rsliefl  For  whea  aa. 
eatate  is  settied  by  the  intervention  of  trustees,  the  terms  o^ 
the  trusteeehip  are  part  of  the  settlement,  and  of  the  Iiabilitiee 
of  the  eatate:  and  the  proviaoea  and  oovenanta  for  the  xolief 
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of  traiitees  may  be  equitably  oooetdered  to  ran  with  ibe  esute 
M  a  charge  upon  it,  00  tbat  the  estate  should  hear  all  such  ousts 
aud  charges  as  may  be  necessary  for  the  purpose  of  profiding 
new  trustees. 

Neither  can  it  be  vsaaonably  objected,  that  the  cases  now 
treated  of  are  said  not  to  be  numerous.  For  the  first  answer 
to  such  an  objection  is,  that  where  there  is  a  wrong  there 
ought  to  be  a  remedy.  And  another  answer  is,  that  until 
there  is  a  remedy,  the  number  of  caees  cannot  be  folly  esti- 
mated :  for  such  trustees  know  that  it  is  useless  to  apply  to  a 
court  of  equity  to  be  discharged  from  their  trust,  unless  they 
are  prepared  with  a  substitute,  and  when  that  cannot  be  found 
they,  their  heirs  and  executors,  as  well  as  the  estate,  most 
rest  hopelessly  in  their  unhappy  predicament.  It  may  also 
be  answered  that  such  a  trustee,  as  I  sosgest,  would  be  found 
▼cry  convenient  in  many  cases  where  it  is  desired  to  transfer 
the  estate  promptly,  from  an  existing  trustee.  The  trustee 
general  might  often  prove  a  useful  tempcirary  resting-place,  a 
cheap  and  speedy  link  in  the  conveyance,  a  safe  ana  conve- 
nient party  to  be  carried  along  in  the  suit.  '1  he  necessity  of 
appointing  an  administrator  might  often  be  avoided.  The 
trusts  of  many  sets  of  trustees,  now  carried  along  in  the  suit 
Ibr  conformity  sake  at  c^msiderable  expense  and  inconvenience, 
might  in  many  cases  be  vested  for  a  time  in  one  trustee  gene- 
ral, so  as  to  make  one  party  in  the  suit  for  the  time  being ; 
and  such  of  thejtrusts  as  survived  might  be  agun  restored  to 
their  former  channels  when  the  proper  time  should  arrive. 
But  though  I  throw  out  this  in  passing,  yet  all  I  propose  at 
preeent  is  a  remedy  for  an  admitted  wrong,  by  giving  the 
Court  of  Chancery  a  discretionaiy  power  in  an  extreme  case, 
upon  the  propriety  of  which  most  of  us  may  agree.  I  there- 
fore leave  to  the  futare,  the  discussion  of  the  propriety  of 
extending  the  application  of  such  a  trusteeship  to  other  oases. 

In  conciusiony  I  thus  sum  up  the  preeent  stato  of  the  law. 
The  Lord  Chancellor  can  decide  that  a  trustoe  is  justly  entitled 
to  be  discharicad  from  his  trust,  and  even  that  the  interests  of 
all  parlies  require  that  he  should  be  so  discharged ;  may 
restrata  him  fitom  acting  further  in  the  trust ;  may  take  his 
place  in  performing  every  act  belonging  to  the  trust ;  may 
eoDpel  ftdaa  or  eaabto  him  to  convey  to  one  persott  one  part 
of  IBO  tract  eatata,  and  may  place  the  whole  maaagement  of 
the  residue  of  the  trust  estate  in  the  hands  of  another ;  but 
easaetr  after  settling  his  aecooota,  remove  him  fh«f  the  trust 
and  .cad  bis  sait  with  a  qoietne ;  thonah  all  parties  be  befbre 
the  Court,  and  every  fact  known ;  and  tiMMigh  tba^  Ooort  be 
meet  anxiooe  to  pet  an  end  to  so  unreasonable  a  state  ef 
tiisDip ;  all  which  would  be  remedied  bv  providing  a  proper 
person  to  act  as  Trustee  General  or  Official  Trustee,  and  giving 
She  Court  power  to  sbbolitoto  him  or  them,  alone  or  in  com* 
binallonv  in  the  place  of  the  old  trustee,  ^11  bett-er  could  be 
found  ;  and  empowering  the  Court  to  give  such  a  discbarge  to 
the  oM  trustee  aa  he  might  ia  aH  honesty  and  equity  be  en* 
titled  to  receive. 

▲  person  well  acquainted  with  the  pfactice  of  the  Court  of 
Chanceiy,  and  who  has  ^reat  confidence  in  the  equity  of  all 
its  preosedinas,  may  possibly  think  lightly  of  tikis  grievance ; 
^ot  the  trustee,  who  has  before  him  the  terror  of  an  onasoer- 
tained  reepoasibili^,  and  of  unended  litigation,  is  of  another 
mind,  ana  does  not  feci  the  pievance  the  less,  bedkuse  it  does 
ttot  afflict  a  multitude.  He  ts  equitably  entitled  to  be  quieted. 
The  Court  thinks  ao^  bat  wants  the  power.  I  propose  to  give 
the  power.  Let  it  once  be  decided  that  this  defect  ought  to  be 
remedied,--and,  by  all  means,  in  a  bettor  way  than  I  have 
eogMsted,  if  such  can  be  found,— ^and  the  details  wiU  be  easily 
dwlk  with. 

I  purposely  abstain  from  entering  into  details*  or  making 
minate  soggestionsy  inasmuch  as  mjr  present  olject  is  to 
induce  thisaocictv  to  consider  and  decide  whether  an  attempt 
abail  or  shall  not  be  made  to  perfoct  this  part  of  the  machinery 
af  the  Court  of  Chanoery ;  and  if  that  be  decided  in  the  aflfirma' 
Uvob  wa  oan  then  ooiuidar  the  moot  effectual  laoda  of  doing  it. 


DIVISION    60U  RTS. 


THE  LAW  AKD  PRACTICE  OF  THE  UFPiSft 

CAKADA  DIVISION  COXTBTS. 

Chaftbb    IY. — {Contmuid /rem  pa^  ZA.} 

OflJu  Offioen. 
THE  CLERS:  AND  BAILIFF. 

The  Act  provides  that  for  every  Division  Court  there 
shall  be  one  or  more  Bailiffs  (sec.  24).  But  it  ia  clear  that 
they  do  not  constitato  one  ojicer — bo  that  if  two  Bailiffs 
be  appointed  to  a  Court  each  may  perform  aU  legal  acts 
required  of  a  Bailiff  by  himself  and  in  his  own  name  alone. 
(^Corregal  v.  L.  ds  B,  Railway  Co.,  6  Man.  &  Or.  219.) 

The  23rd  section  speaks  of  the  Judge's  power  to  remove 
any  Clerk  or  Bailiff,  and  the  subaequeot  seotiooa,  particu- 
larly that  providing  for  the  securities  to  be  given  by  offioera, 
clearly  show  that  every  Bailiff  has  a  separate  and  independ- 
ent power. 

The  manner  and  fbrm  in  which  the  Judge  is  to  appoint 
Clerks  and  Bailifis  is  not  prescribed  by  the  Act,  and  it  may 
possibly  be  exercised  by  parol.  (I  Ld.  Rayd  166;  Co. 
Litt.  616.)  But  as  the  nomination  and  appointment  ia 
delegated  to  the  Judge  in  his  judicial  capacity,  the  better 
opinion  seems  to  be  that  the  appointment  should  be  in 
writing  and  under  the  official  seal  of  the  Judge  or  by  order 
of  Court    (Sec.  11  Go.  B^.  4.) 

The  25th  section  requires  the  Judge's  Erection  as  to 
the  sureties  to.be  given  by  offieeis,  and  the  section  26  pro- 
hibtto  Clerk  or  Bailiff  from  enteriqg  on  his  duties  (fll  their 
securities  have  been  approved;  and,  in  view  df  the  whole 
subject,  the  safe  and  pn^ier  course  is  for  the  Judge  to  aj^ 
point  the  officer  in  writiiig,  and  when  the  aeeesaaty  saoorities 
are  completed  and  filed,  to  pass  the  order  of  appointment. 

Section '25  enacts  as  follows :  <<  Every  Clerk  aud  Bailiff 
"  of  a  Division  Court  shall  by  a  covenant  according  to  the 
<<  form  Ay  or  iu  words  to  the  same  effect,  gjive  security 
<<  with  80  many  sureties,  being  freeholders  and  residcBta 
**  within  the  County,  viA  in  siieh  soms  its  the  County 
<(  Judge  may  direct  and  shall  under  his  hand  sppiove  aad 
'<  deolare  sufficient" 

The  Judge  will  of  course,  on  appointing  an  officer,  pre^ 
seiibe  the  amount  of  the  seoarity  to  be  giTSOy  with  the 
number  of  sureties,  according  to  the  requxremeots  of  t&is 
clause.  In  practice  two  sureties  are  commonly  required 
to  join  in  the  covenant,  but  where  the  amount  is  large  it 
b  not  unusual  to  have  three  or.  fimr. 

The  sums  iu  which  the  sureties,  are  to  be  bound  wiO  he, 
fcgnkted  by  the  probiMe  amottBt  of  husiBees  in  the  paiii* 
cular  Court  The  sum  for  the  officer,  Clerk  or  Baififf, 
should  be  at  least  equal  in  amount  to  that  of  all  the  sure- 
ties added  together.  A  distinction  may  probably  with 
propriety  be  made  heiweeu  the  Clerk  and  the  BsB^  snff 
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as  more  moDiea  are  likely  to  pass  through  the  hands  of  the 
former  larger  security  might  he  required  of  him.  In  ad- 
dition to  the  security  covenanty  section  24  contains  the 
following  provision  :  "  Every  Division  Court  Clerk  and 
*'  Bailiff  shall  give  security  hy  entering  into  a  hond  to  Her 
^'  Majesty  with  as  many  sureties  in  such  sums  and  in  such 
*'  form  as  the  Governor  directs  for  the  due  accounting  for 
'*  and  payment  of  all  fees,  fines  and  moneys  received  hy 
'^  them  respectively!  hy  virtue  of  their  respective  offices, 
'*  and  also  for  the  due  performance  of  their  several  duties." 

According  to  the  forms  furnished  by  the  Government  it 
would  appear  that  (wo  sureties  are  to  join  with  the  officer 
in  the  bond,  and  that  the  sum  in  which  the  officer  is  to  be 
bound  is  to  be  ^'  double  that  of  the  ordinary  receipts  for 
«  one  year  or  more  at  the  discretion  of  the  County  Judge/' 
and  each  of  the  sureties  in  one  half  the  sum  for  which 
the  officer  is  bound.  It  will  be  proper  therefore,  in  the 
act  of  appointment,  to  show  what  is  required  in  the  bond 
to  be  given  to  Her  Majesty. 

The  following  forms  of  appointment  by  Judge  and  order 
thereupon  are  suggested.* 

(3b  be  conUinied.) 


PROPOSED  AMENDMENT  OF  DIVISION  COURTS'  ACT. 


Mr.  Angus  Morrison,  M.  P.  P.  for  North  Simcoe,  has 
introduced  a  bill  to  amend  the  Act  respeoting  Ditision 
Courts.     The  following  are  its  provisions :— ^ 

1.  Any  suit  cognixable  in  a  Division  Coart  may  be  entered  and 
tried  in  the  Conrt  the  place  of  sitting  whereof  is  nearest  to  the 
realdeiiee  of  the  defendant  or  defendanta ;  and  snoh  anit  may  be 
aa  entered  and  tried  irraapeetiva  of  where  the  canae  of  action 
aroee,  and-notwithataading  that  the  defendant  or  defendanta  may 
at  such  time  reside  in  a  County  different  from  the  one  in  which 
anch  Division  Coart  is  aitnate  and  such  anit  is  entered. 

2.  It  shall  be  safiSciant  if  the  amnmons  in  aaoh  case  is  served 
aa  prorided  for  in  the  aeventj-fifth  aection  of  the  Division  Courts^ 
Act 

8.  This  Act  ahall  be  read  aa  inoorporated  with  and  aa  part  of 
the  aud  Diviaioa  Courts  Act,  and  the  foregoing  aections  ahall  be 
considered  aa  inaerted  neat  after  aection  aefenty-one  in  the  aaid 

Act 

# 

•Th*lbrmiM«tBk*&fk«mlhot»VMd1iyoaeof  tlM  SMit  ciqwrlMMd  Oooaty 
Jiidl(M  ia  Ufpflr  OMMida. 

JUSQX'S  ACT  APFOnrriNO  CLSRK  OX'^BAILIir. 

J,  Jndg*  of  tb«  Owantj  Gout  of  the  Oonnty  of 

hj  yixtoB  of  and  la  pammne^^f  tbe  powen  to  mo  given  and  baloDgfaic  hf  the 
HMtkm  Ooarts  Aot,  do  horabj  appolat  A.  B,  of  tb%  Ao^  Toomsa,  Oork  (or 
«  Biau^"  or  *<  A  Boiiur  ")  of  tho  mwUknx  Oonrt  of  the  nld  Conaty, 

to  hold  tho  aidd  ofBoo  daring  mj  pkMoro.    And  I  do  dlreot  that  tho  odd  A.  B. 
iluai  giTo  ootarf  9  hf  OBtorlag  Into  n  eonnsnt  Ibr  tho  d«o  ozcontkm  of  tho  do- 
tlof  of  hla  olB^  00  raqnlrod  hy  low,  and  vilh  two  ■nfldeat  ioroUoo  In  % 
oadi,  toch  Bvpitim  to  b«  approTcd  by  mm. 

Bond  to  Bor  ac^jeo^,     -)         Glron  nndw  my  hand  msI  at 
A.B.Ina  ^thli  .darof  -  M 

tPBMiatissifshl  J  Jttdge. 


DIVISION  COURT  CORRESPONDENCE. 


Owing  to  tbe  crowded  state  of  onr  columns,  in  conse- 
quence of  our  desire  to  make  room  for  bills  before  Parlia« 
ment,  relating  to  law  reform,  we  bave  been  obliged  to  defer 
Division  Conrt  correspondence!  including  a  valuable  com* 
munication  from  Mr.  Durandi  until  onr  next  issue. 

U.    C.     REPORTS. 

<   ■  ■     ■  ^»— —  11  —      I  ■■■■I  ■ ■■■  ■■  »^.^i^i»        !■    ■         I  »  I  ■      M 

QUBEN*B  BENCH. 


{RtpcrUd  by  CnunomCB  Boanraoar,  Kaq^  Sarrider^tt'LmD,  Jtrpotier  to  tkt  OMrt*) 


Shaw  bt  aim  v.  Shaw. 


Hum    Pnftrtjf  wo*  MaMi 

To  an  aTowry,  in  a  replovln  nndor  a  dhtrm  Ibr  tazoi;  tho  |dalntHRi  plnuMl  that 
tho  hoooe  and  land  niontloncd  w«ro  oxompc  from  tazatloo*  belnf  T«»tad  in  Bor 
Mid«oty  Ibr  the  pablic  nm  of  tho  Provlnoo,  and  ooraplod  aa  a  Cootoai  Booao. 
BeR>ndiint  repllad  that  tho  aaMmnent  waa  not  itnick  oat  or  reoelnd«d  by  tho 
oonrt  of  roTlalon,  or  by  tho  eotinty  Jodgo,  nor  declared  by  elthor  of  (ksn  to  hn 
ozomivt    Tho  nlatntlffo  n^lofaMd  that  tho  yrofwrty  nover  waa  aawand. 

Held,  roTonlng  tho  Jndgmont  of  tho  eonntj  courL  that  tho  rrjoindar  waa  not  had 
aa  a  dvpartura  from  tlw  plea,  hot  onpported  R  agalntt  tboreplkation. 

OmUc,  that  dopartnro  la  atill  a  flital  otrioctSon  on  donmrrir. 

Tho  |»lea  waa  hold  good  in  tho  oonxt  boiow,  an  i  tho  Jodgmant  on  that  point  waa 
not  appeoled  from. 

When  a  provlono  pleading  of  tho  party  damnrring  ta  bad,  bat  not  ot^oeted  to^ 
though  tho  oppoalto  party  oannot  dalm  to  bo  heard  againat  it,  tho  ooort  mMj  to 
their  diacretton  giro  efTect  to  the  fcnlts  apparent. 

In  thla  eaee  the  replleatlon  waa  bad,  on  the  aamo  ground  on  whl^  tho  plan  wna 
rawMHrtid.  hat  too  plalntiffli  did  not  damnr. 

CH.T.,SftVle.) 

Appeal  from  the  eonnty  court  of  Frontenae,  Lennox,  and  Ad- 
dington.  Replevin. — Defendant,  as  eoUcetor,  avowed  for  a  dis- 
tress for  tales  in  arrear  daring  the  years  1866,  1866,  1867,  and 
1868,  on  a  house  and  lot  in  tbe  eity  of  Kingstoo,  whleb  he  alleged 
was  assessed  in  1866  and  1858  to  James  Hepkirk,  eoenpaat,  or 
John  Counter,  owner,  and  in  1866  and  1867  to  James  fiopkirk, 
oooupaat,  or  the  Bank  of  Britiah  North  Ameriea,  owners.  Tka 
goods  in  question  were  alleged  to  have  been  taken  on  the  premisea 
in  possession  of  the  plaintiffs,  being  the  ocenpants  thereof. 

The  plaiatift  pleaded  to  the  avowries,  that  the  said  land,  heuaa 
and  premises  therein  meoUoned,  during  the  years  1866^  186ft,  1857 
and  1868,  were  vested  in  and  held  by  Her  Majesty*  and  far  tha 
pnblie  uses  of  this  Prorinoe,  for  a  term  of  years,  ending  on  tha 
first  day  of  April,  1869,  and  were  occupied  l>y  the  said  Jamea 
Hopkirk  in  his  offieial  oapaeity  as  a  ooUeetor  of  enatoms  for  the 
port  of  Kingston,  and  as  tbe  Custom  House  of  the  port  of  Kings- 
ton, and  for  tbe  pnblie  nses  of  this  ProTinoe,  and  were  not 
ocoapied  by  the  said  James  Hopkirk  or  by  any  other  person, 
otherwise  than  in  an  official  capacity,  or  occupied  or  o?med 
by  any  priTate  oocupant,  or  by  the  said  John  Counter  or  the  Bank 
of  Britiah  North  America,  and  the  said  land,  house  and  premises 
were  exempt  from  taxation  daring  those  four  years. 

The  defendant  replied  to  this  plea,  that  the  said  several  asseaa- 
ments  in  the  defendant's  avowries,  and  iu  the  plaintiffs*  plea  there* 
to  mentioned,  were  not  struck  out  or  rescinded  in  the  assessment 
rolls  for  said  ward  for  said  years^  or  any  of  them,  by  the  coart 
of  revision,  or  by  tbe  county  judge  of  the  united  counties  of 
Frontenae,  Lennox,  and  Addington,  nor  were  the  said  land,  hoase 
and  premises^  deelared  by  the  said  court  of  revision,  or  by  the 
county  judge,  to  be  exempt  frx)m  taxation  in  any  of  tbe  said  years. 

Tbe  defendant  also  demurred  to  the  plea,  on  tbe  grounds-^ 
1.  That  it  is  not  alleged  in  said  plea  that  the  assessments  in  the 
said  avoirries  of  the  defendant  mentioned  were  struck  out  or 
rescinded  from  the  rolls  by  tbe  court  of  revision  of  the  city  of 
Kingston,  or  by  the  county  judge  of  the  united  counties  of  Fron- 
tenae, lionnox,  and  Addington,  owing  to  their  said  alleged  exemp- 
tion frmn  taxation,  or  from  any  other  oaa>e  in  any  of  the  said 
yaarsy  or  that  any  stepe  were  taken  nnder  the  assessment  laws  of 
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Upper  Ganftdft  with  this  resnU  in  any  of  the  mid  years,  or  that 
the  said  ooart  of  reTision  or  coanty  judge  in  any  of  the  said  years 
had  declared  or  ordained  that  the  said  land,  house  and  premises 
were  exempt  from  taxation  for  the  caose  alleged,  or  for  any  cause 
whatsoerer. 

2.  That  the  said  assessment  appearing  on  the  said  rolls  is  con- 
clusire,  and  warrants  the  defendant  in  all  that  is  alleged  he  did  ; 
that  said  plea  is  no  answer  to  defendant's  ayowries,  and  that  not- 
withstanding anything  alleged  in  the  said  plea  defendant  was 
authorised  in  making  the  seisnre,  and  is  entitled  to  prcTail  in  this 
action. 

8.  That  from  the  allegation  in  tlie  said  plea  the  remedy  of  the 
parties  interested  was  hy  appeal  to  the  court  of  revision  against 
the  assessment  for  said  years,  and  thence,  if  necessary,  to  the 
county  Judge;  and  failing  this  remedy,  either  by  not  applying  it 
or  being  nusuocessfnl  in  it,  the  assessment  IrreTooably  stands,  and 
may  be  collected  as  permitted  by  law. 

The  plaintiffs  joined  in  demurrer  to  the  plea,  and  rejoined  to  the 
defondant's  replication,  that  the  said  land,  house  and  premises, 
and  the  description  and  extent  thereof,  were  not  set  down,  desig- 
nated, or  contained  in  said  assessment  rolls  or  collector's  rolls. 

To  this  nifoinder  the  deiiendant  demurred,  assigning  as  grounds : 

1.  That  said  rejoinder  is  a  departure  from  the  plaintiffs'  plea  to 
the  defendant's  avowries,  and  is  repugnant  to  and  inconsistent 
with  the  plea :  the  plea  admitting  the  setting  down  and  assess- 
ment of  the  said  land,  house  and  premises  therein  mentioned, 
(that  is,  in  the  aTowries  mentioned,)  on  the  collector's  roll  as  in 
the  aTowries  mentioned,  and  the  rejoinder  denying  that  they  were 
•0  set  down  or  contained  in  the  said  roll,  or  in  the  assessment 
rollt— in  fact,  contradicting  the  plea. 

2.  That  it  is  a  departure  from,  in  that  it  does  not  support,  the 
pUa,  or  avoid  or  answer  the  defendant's  answer  to  it 

8.  That  it  is  a  departure  ttom  the  plea,  in  that  if  effectlTe  it 
puts  forward  a  new  and  different  answer  to  defendant's  avowries 
to,  and  independent  of,  that  contained  in  the  plea,  and  should  have 
been  pleaded  in  answer  to  defendant's  avowries  and  not  by  way  of 
r^oinder  to  defendant's  replication  thereto. 

4.  That  it  indefinitely  postpones  the  period  of,  or  prevents  the 
getting  to  issue,  by  alleging  entirely  new  matter. 

6.  That  in  this  action,  the  plaintiffs'  plea  to  defendant's  avow- 
ries being  like  a  defendant's  defence  to  an  ordinary  action,  all 
natters  in  answer  to  defendant's  avowries  should  have  been  pleaded 
ftt  once ;  and  that  the  matter  of  the  rejoinder  is,  if  true,  matter 
for  a  plea  to  defendant's  avowries,  and  not  of  rejoinder  to  defend- 
ant's answer  to  the  plaintiffii'  plea  to  them. 

6.  That  this  rejoinder  is  not  authorised  by  any  thing  alleged  or 
contained  in  defendant's  replication  to  the  plaintiffs'  plea,  nor  is 
there  any  foundation  for  it  therein,  which  replication  it  leaves  en- 
tirely unanswered. 

7.  That  the  rejoinder  does  not  allege  the  necessity  of  what  it 
denies,  or  that  it  was  required  by  law,  nor  does  it  indicate  any 
eonsequence  of  the  omission. 

8.  That  it  seeks  to  raise  au  immaterial  issue. 

Judgment  was  given  in  the  court  below  for  the  plaintiSk  on  the 
demurrer  to  the  plea,  and  for  the  defendant  on  the  demurrer  to  the 
rejoinder;  and  the  plaintiffs  thereupon  appealed  from  the  latter 
part  of  the  decision. 

RickanfM,  Q.  C,  for  the  apellants,  cited  Ch.  Arch.  Prac.  286 ; 
Few  V.  Backhou99,  8  A.  &  E.  798 ;  ScoU  v.  Chapptlow^  4  M.  &  O. 
886 ;  Skouldice  v.  Fraur,  7  U.  C.  Q.  B.  60. 

Mead,  Q,  (7.,  and  Agnew,  contra,  cited  Consol.  Stats.  U.  C,  ch. 
66,  sees.  9,  60,  61 ;  Durant  v.  Hoyg^  6  T.  R.  580 ;  Patekett  v. 
Bancroft,  7  T.  B.  867 ;  ManhaU  v.  Pitman,  9  Bing.  595 ;  Hutch* 
mt  V.  Chambert,  1  Burr,  579,  587  ;  Retina  v.  Boulton,  1  Q.  B.  66; 
AiUn  T.  Sharp,  2  Ex.  852  ;  Earl  of  Radnor  v.  Rtwt,  2B.  &  P.  891 ; 
BfiUam  ▼.  Kwaaird,*^  Bred.  &  Bing.  482. 

The  authorities  referred  to  by  thl»  learned  judge  in  the  court 
below  were,  Tht  Municipality  of  London  v.  The  Oreat  Wettern 
RaUway  Co.,  17  XT.  C.  Q.  B.  262 ;  Charleton  r.  Alway,  11  A.  ft  E. 
998;  C&untjf  Court  Rule  Ko,  88. 


RoBiHsoH,  C.  J.,  delivered  the  judgment  of  the  court 

Upon  the  principal  question  in  this  case,  which  was  raised  by 
the  demurrer  to  the  plaintiffs'  plea  to  the  avowry,  the  judgment 
given  in  the  court  below  in  favour  of  the  plaintiffs  is  not  appealed 
from.  The  defendant  has  acquiesced  in  the  judgment,  which  es- 
tablishes that  he  had  no  legal  right  to  distrain  the  plainUffb* 
goods.  . 

It  is  the  plaintiffs  only  who  appeal  against  that  part  of  the 
judgment  which  is  in  favour  of  the  defendant,  and  which  deter- 
mines that  the  plaintiffs'  rejoinder  to  the  defendant's  repUcation 
to  the  plea  to  the  avowry  is  bad  in  law,  and  that  the  defendant 
was  therefpre  entitled  to  judgment 

The  learned  judge  held  the  rejoinder  of  the  plaintiffs  to  be  a  de- 
parture from  their  plea  to  the  avowry,  and  therefore  held  it  to  be 
bad  in  substance. 

We  think  the  weight  of  authority  is  in  faronr  of  holding  a  de- 
parture to  be  bad  on  general  demurrer, — that  is,  to  be  a  substan- 
tial defect,  and  not  merely  matter  of  form, — though  doubts  have 
been  expressed  whether  since  the  Common  Law  Procedure  Ac^ 
which  abolishes  special  demurrers,  it  can  be  treated  as  a  fatal 
objection.* 

But  we  do  not  take  the  r^oinder  in  this  case  to  be  sulyect  to  the 
exception  of  being  bad  for  departure.  The  plaintiffs  have  not 
shifted  their  ground  of  defence.  They  no  doubt  mean  still  to  rely 
on  the  fact  that  the  premises  were  exempt  |from  taxation  by  sta- 
tute; and|when  the*defendant,  in  answer  to  that  defence,  takes  the 
ground  that  if  there  was  such  a  reason  for  exemption  it  ought  to 
have  been  advanced  before  the  court  of  revision  in  order  to  have 
the  assessment  struck  out  of  the  roll,  the  plaintiffs  could  surely 
meet  that  by  saying  that  the  assessment  was  never  on  the  roll, 
and  therefore  they  conld  not  apply  to  have  it  struck  off.  They 
were  merely  putting  that  forward  as  a  reason  why  the  defendant's 
ohjection  to  their  plea  could  dearly  not  prevail.  They  might,  it 
is  true,  have  demurred  to  it,  and  if  they  had  done  so  we  think  the 
court  below  must  have  held,  consistently  with  the  principles  and 
the  authorities  on  which  the  plea  was  held  a  good  defence,  that  the 
replication  conld  not  be  sustained ;  but  still,  if  they  had  so  satis* 
factory  a  defence  to  it  in  fact  as  that  the  premises  had  never  been 
iu  fact  assessed,  and  therefore  there  could  be  no  appeal,  they  were 
at  liberty  to  plead  It,  for  it  did  not  contradic  their  plea,  but  was 
consistent  with  it,  and  tended  to  support  it* 

In  Smith  ▼.  NiehoUa,  (5  Bing.  N.  C.  218,)  Tindal,  C.  J^  said, 
*'  that  whioh  is  a  departure  in  pleading  is  a  variance  in  evidence ; 
and  if  the  evidence  in  support  of  the  replication  would  sustain  the 
allegation  in  the  declaration,  there  is  no  departure. " 

In  Wriffht  V.  Burroughu,  (8  C.  B.  696,)  that  dictum  was  cited, 
and  the  court  decided  in  accordance  with  it,  Wilde,  C.  J.,  holding 
that  a  rejoinder  which  merely  shewed  that  a  title  which  the  defend- 
ant had  relied  upon  in  his  plea  was  not  repelled  by  that  which  wat 
alleged  in  the  replication,  was  clearly  in  nun^ienance  of  the  pUa^ 
and  wat  therefore  no  departure. 

But  if  the  rejoinder  had  been  bad  as  a  departure,  still  the  repU- 
cation to  which  it  was  an  answer  was  also  bad,  on  the  same,  prin- 
ciple on  whioh  the  plea  to  the  avowry  was  held  a  gpod  dejfence, 
for  if  the  property  was  exempt  from  assessment  by  ptatute,  there 
was  no  necessity  for  going  to  the  court  of  rerision  in  order  to  have 
their  decision  on  the  point,  as  the  cases  of  inward  t.  Cagin^  2 
W.  Bl.  1880,  and  Charleton  v.  Alway,  11  A.  &  £.  998,  fully  ea* 
tablish ;  and  though  undoubtedly  the  plaintiffs'  counsel  could  not 
claim  to  be  heard  upon  exceptions  to  the  replication,  nqt  having 
either  demurred  or  given  any  notice  of  exceptions  intended  to  bi 
taken  on  the  argument,  still  the  court  can  in  their  discretion  give 
effect  to  apparent  faults  in  the  previous  pleadings,  and  it  would  in 
general  be  better  to  do  so  than  to  allow  the  judgment  tp  be  incon- 
sistent with  itself. 

In  our  opioion  the  judgment  giren  in  favour  of  the  defendant 
upon  the  demurrer  to  the  rejoinder  should  be  reversed,  and  judg- 
ment entered  for  the  plaintiffs  on  that  demurrer. 

Appeal  allowed. 


•  8m  2  Saund.  84/ ;  Bt«pb«n  on  Plettdlng,  6(h  Id.  S31,  note  p. 
•SMaUphaBoaF!«idiiix833,  WgAly.  ih«raiim,8aB.<g8;  fttflftv.  Jfqtv 
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Bbowm  t.  LiTixotTon  bt  ai- 

DMum,  Jbr  elh§qm    J>&tmti(m  hg  the  drawmn  afUfftng/vrgenf-'PUaif^ff, 

9«tlDa«i  for  ft  ebaqnew— Fbft,  fhmt  ddirndantft  raeriT^d  tb«  cb^qiia  ftom  Uie  plain- 
tiff to  prsMnt  ftDd  eoll«ct  It  fhn  the  bftok  on  which  h  wu  drrnvn;  thai  th«j 
Ui,  pNMAt  M,  bat  pMiB»at  mm  ntomA  by  tlw  teak  ouiaager,  vho  Matawl 
and  ka»pa  iha  amia.  aUflgios  *kat  tha  mbm  of  tha  diawam  tharaio  ara  Utrtgtd. 

BM,  cm  drfnonwr,  that  tb«  ploa  abewwl  a  good  dvfeoca,  Ifar  If  tha  ''haQoa  vm 
Ibrfcd  tha  detandon  waa  riffbtfol,  and  If  g«>naiaa,  dvdbndanta  lott  oontiol  otar 
it  [^  no  wtvDgpal  act,  and  tha  plaintiff's  laohidy  waa  afpilaat  tha  bank. 

DeeUntiioo. — Thtkt  the  defendaBts,  oMtjiDg  <m  bntinen  in  the 
dty  of  Toronto,  nndor  the  name,  stjrle  and  firm  of  The  Amorioan 
Szprws  Corapanj,  detained  from  the  plaintiff  a  oertain  ebeqne  be- 
longing to  the  plaintiff  for  the  enni  of  $1200,  dated  the  IMMi  of  No- 
Tomber,  1861,  and  drawn  on  the  eashier  or  manager  of  the  braneh 
6ffioe  af  the  Bank  of  Upper  Canada  in  Hamilton,  bj  eerlain  per- 
sons oarrying  on  business  under  the  style  and  irm  of  S.  L.  Bitohle 
&  Co. ;  and  the  said  plaintiff  claims  a  return  of  the  said  absque 
or  its  value,  and  ^100  for  its  detention. 

'  Plea. — ^The  defendants  say  that  they  receited  the  elieque  in  the 
declaration  mentioned  from  the  plaintiff  for  the  purpose  of  pre> 
sentlng  the  same  to  and  for  ooUeeting  the  amount  thereof  from  the 
eashier  or  manager  bf  the  branch  office  of  the  Bank  of  Upper 
Canada  at  Hamilton,  upon  whom  the  same  purported  to  have  been 
drawn  by  certain  persons  mentioned  in  said  declaration  as  carry- 
ing^ Ob  business  under  the  name,  style  and  firm  of  B.  L.  Bitehie  ft 
Co.  And  the  defendants  farther  say,  that  they  did  present  the 
said  cheque  for  payment  at  the  said  branch  office  of  the  Bank  of 
Upper  Canada,  and  that  payment  thereof  was  refhsed  by  the  said 
manager,  who  alleged  that  the  said  cheque  was  not  drawn  by  the 
said  firm  of  E  L  Bitchle  ft  Co.  And  the  defendants  further  say 
that  the  said  manager  of  the  said  branch  of  the  Bank  of  Upper 
Canada  rcfhsed  to  return  the  said  cheque  to  the  defendants,  and 
retained  and  kept  the  same,  alleging  that  the  said  E.  L.  Bifchie  ft 
Co.  did  not  draw  the  said  cheque,  and  that  the  signature  purport- 
ing to  be  the  signature  of  the  said  firm  of  E.  L.  Ritchie  ft  Co. 
thereto  is  not  their  signature,  but  is  false  and  forged ;  <^  all  which 
the  plaintiff  had  due  notloe  before  the  commencement  of  this  suit 

Demurrer. — That  the  said  plea  does  not  set  forth  any  suffident 
ground  of  defence  to  this  action,  and  is  no  answer  to  the  plaintiff's 
deeiaratlon. 

S^ei&r  Oameton,  for  the  demurrer,  dted  JKmvs  ▼.  /VilsMr,  6  C. 
B.  N.  8.  84 ;  Janet  t.  D&wh,  9  M.  ft  W.  19 ;  Matkew  ▼.  SAmHll, 
2  Taunt  489 ;  Wtttt  ▼.  ITaUt,  8  Taunt.  264. 
.  ChtUj  Q>  C,  jDontra. 

BoBivsoH,  C.  7.,  dellTered  the  Judgment  of  the  court 

There  is  nothing  in  the  reoord  in  this  case  to  shew  that  the  de- 
fenditnts  receifcd  the  cheque  from  the  plaintiff  upon  any  bailment 
that  would  make  them  responsible  for  it  under  all  circumstances, 
except  in  case  of  its  loss  or  destruction  by  the  act  of  God  or  the 
King's  enemies.  The  declaraUon  ia  in  the  common  form  of  a  de- 
claration in  detinue,  and  the  defendants  plead  that  the  cheque  was 
given  to  them  by  the  plaintiff  for  the  purpose  of  its  being  pre- 
sented by  them  to  the  pernon  on  whom  it  was  drawn,  and  collect- 
ing the  money  upon  it.  That  for  all  that  appears  was  a  contract 
of  an  ordinary  character,  requiring  no  more  care  than  a  provident 
person  would  hsTC  taken  of  the  cheque  under  like  eireumstancea, 
if  it  had  been  drawn  in  his  own  ftiTour  and  he  had  gone  to  pre- 
sent it 

It  cannot  be  said  that  the  person  going  to  present  it  did  any 
thing  wrong  when  he  handed  it  to  the  officer  of  the  bank  for  pay- 
ment He  supposed  no  doubt  that  all  was  right,  and  that  he 
would  get  the  money ;  and  he  parted  with  the  cheque  for  that 
purpose,  and  with  that  intent  and  no  other.  It  cannot  be  held 
that  he  deprired  himself  of  the  power  of  returning  it  ta  the  plain- 
tiff by  any  wrongful  act  of  his,  for  he  was  not  expected  to  retain 
it,  and  he  did  nothing  that  was  wrong  in  presenting  it  for  pay- 
ment The  defonce  is  not  that  it  has  been  lost  by  any  casualty 
implying  ne^genee  in  the  defendants. 

The  person  to  whom  it  was  presented  had  a  right  to  the  posses- 
sion of  it,  in  tiie  ordinary  course  of  busii^ess,  so  long  as  would 
allow  of  examining  it  and  comparing  the  amount  with  the  balance 
for  which  the  person  who  signed  the  cheque  had  a  right  to  draw. 
If  the  defendants  had  ol^ected  to  let  U^e  cheque  go  into  the  hands 
of  the  bank  manager,  they  ifould  at  onpe  haye  e^dted  suspicion 
of  something  wrong.     7"*&  Ifh^  ^k^  m#f^agsr  Yoo^iig  *t  It 


affirmed  it  to  be  forgsd  and  detained  it,  he  did  only  what  waa  ri^t 
if  he  believed  it  to  be  foiged  The  defendants  were  not  called 
upon  to  commit  a  breach  of  the  peace  in  an  attempt  to  force  it 
from  him. 

The  cheque  is  either  forged  or  it  is  genuine.  If  it  is  foi^ged  the 
detention  wm  a  rightful  act.  and  was  no  doubt  rightly  intended, 
and  no  injury  has  been  committed.  If  it  was  a  genuine  cheque 
the  plaintiff  has  a  clear  remedy  against  the  bank,  and  must  con- 
tent himself  with  that  This  action  is  detinue,  and  when  it  is  ad- 
mitted, as  it  must  be,  that  the  defendants  liad  it  not  in  their  power 
to  give  up  the  cheque  at  the  time  when  they  are  charged  with 
baring  unlawfully  detained  it,  and  further,  that  it  was  by  no 
wrong^l  act  of  theirs  that  they  lost  their  control  over  It,  there  Is 
no  doubt  that  no  authority  can  be  found  for  sustaining  the  action 
under  such  circumstances.  Kone  of  the  cases  cited  are  appHeable. 
We  think  the  plea  shews  a  good  defonce. 

Judgment  for  defondants  en  demufrer. 


V) 


Tm  Cmhf  8irpntxma»iiiT  of  Bobools,  (A 

aiAVTiK  OF  MoLiAii  ▼.  Whmawv, 


Bdd,  on  apptal  bgr  tha  chiaf  niparlotaadent  of  edncatlon,  thtA  a  oollaetev  of 
pcbool  tvum  miKbt  in  18SI  coll««t  by  dlMrMi  tbr  tana  fbr  1880  and  ISSQ,  not 
havtag  nuidi  hta  final  rstara  of  MMh  taaaa  aa  la  anaar,  and  bitas  adll  aaUtalor  ( 
and 

aembU,  fha*  in  this  caae  tha  plaintiff  who  oanplalnfld  nf  tha  adwm  havlna  led 
to  it  by  Ma  own  eondnet,  the  pinriiiiiMng  ihowd  Incha  diTMon  oooit  hatvMtfi 
npheld  at  all  avaatk 

This  was  an  appeal  under  **  the  Upper  Canada  dommon  School 
Act,"  Consol.  Stats.  U.  C,  ch.  64,  sec  108,  fVom  a  Judgment  of 
the  judge  of  the  county  court  of  JSlgin,  by  the  finpeiintendeat  of 
Education. 

The  action  was  brought  in  the  dtridon  court  for  selling  a  eew 
belonging  to  the  defendant  for  the  payment  of  school  taxes. 

It  appeared  that  the  seisure  was  made  for  school  taxes  for  th« 
years  1869  and  1860.  Defendant  swors  that  the  ratehill  was  glTea 
to  him  as  collector  in  I860  to  collect,  as  the  rate  for  1859 :  that  he 
went  to  the  pluntiff,  who  promised  to  pi^  in  a  few  days,  but  put 
him  off  from  time  to  time  until  at  last  he  was  compelled  to  sell. 

It  was  objected  at  the  trial  that  the  taxes  imposed  in  1869  and 
1860  could  not  be  collected  in  1861. 

The  warrant  was  produced,  and  shewed  that  the  plaintiff  was 
Uxed  in  1859  for  school  taxes,  $6.78,  and  in  1860  tor  $40.20. 

The  learned  judge  held  that  the  defendant  being  fimrhtt  offitio 
so  far  as  these  taxes  were  concerned  the  sale  was  illegal,  but  con^ 
sidering  that  the  plaintiff's  conduct  had  been  unreasonable  he 
gaTC  judgment  in  his  favour  for  $11  only,  being  the  amount  for 
which  the  cow  had  been  sold,  without  costs. 

R.  A,  HarriBon^  for  the  appeal,  cited  Consol.  Stats.  U.  C,  ch. 
64,800.  27,  sub-sec.  2«  sec.  127;  ch.  66,  sec.  93-112;  Newkerrf 
T.  Stephen*  et  a^,  16  U.  C.  Q.  B.  65;  Chi^ SuptrinUndeni  of  SekooU 
T.  MeRae,  12  U.  C.  Q.  B.  626. 

No  one  appeared  on  the  other  side. 

RoBixsoH,  C.  J.,  deliyered  the  judgment  of  the  court 

We  do  not  see  why  NewUrry  ▼.  SUpkmt^  ( 1 6  U.  C.  Q.  B.  66)  should 
not  goTcrn  this  case,  but  we  hsTc  not  the  case  fully  before  us  on 
the  eridence.  Was  the  defendant  a  ooUeotor  of  the  school  trustees 
only,  or  a  township  collector  f 

It  does  not  appear  whether  the  township  collector  had  or  had 
not  made  up  his  final  return  for  1850  when  he  acted  in  this  mat- 
ter. The  defendant  was  collector,  it  seems,  when  he  seised  and 
sold  the  cow,  and  when  these  rates  were  due.  It  is  not  ^ewn 
whether  he  sold  for  the  rates  of  1869  only,  or  for  those  of  1860 
also. 

Either  way,  the  object  of  the  act  is  to  preyent  the  ooUector  after 
he  has  nmde  his  final  return  and  stated  his  Inablli^  to  collect  any 
certain  assessment  in  arrear,  which  would  lead  perhaps  to  some 
proceeding  of  another  kind  being  taken  for  collecting  the  money, 
hrnm  going  on  and  collecting  the  airear  himself,  and  thus  produ- 
cing conftisiou  by  a  double  proceeding.  Here  it  does  not  appear 
that  a^y  final  return  of  this  tax  had  been  made  as  an  arrear  inca- 
]»ble  of  being  collected  in  the  ordinary  manner,  and  we  do  .not  see 
why  the  eolleetor  might  not  go  on  and  make  it ;  and  at  any  rate 
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in  IU«  cMe,  M  in  others  in  tlif  dlvitio*  ooaii»  the  j«dge  Mold 
giTe  aaoh  jodgment  m  law  Mid  cqmiy  might  require  Mid  m  might 
have  uphald  a  proeeeding  to  whioh  iho  plaiatUT'o  own  oondaot  aad 
tho  indslgeooo  shewn  to  him  seem  to  have  led. 
We  jrefsne  the  judgment,  but  do  not  with  oosts  of  the  appeal. 

Appeal  allowed,  without  oosts. 


Tbs  Cobpobatxov  or  nis  Codiitt  or  Laxbtoh  ▼.  Poussbtt. 

Jfest jMyoUe  to  CUrk  ^  the  ^aot—Vmamihgrimi  duargn  ptM^Rtght  of  Otmdg 
OmmeatarwMr  back  t{fUr  aecomlt  OMNtai— Obiwil.  StaL  U,  C,  dUjw.  119, 

fcthiiawtb»quitlBmrM,irh>thire>rtrin<iMo<mld  I«gdlrto  eLdnwdl^ 
■f  Hit  ftttn^MMA  faMT  Ihr  mt  eonCj,  haflagpsU  tlwm  dariof  Mvwnl 
apoe  a^ooBatt  daly  andtttd  and  pMtvd,  Maid  ivooTir  baok  raoh  m  ha 
not  •otitlad  to.  A  t^eeU  case  was  anbmlttad,  la  which  tha  ■OTaral  ehargaa 
-  aCatad  and  daialllad  la  aahadnlwH  vhich  wttl  ba  foood  balow;  aad  tha 
tuam  JndsBaanit  daaMtag  thai  aaaia  itoma  waM  aanctloBad  by  Uv,  aoBM 
aot»  aad  that  ioa»a  dapendad  apoo  th«»  eInmniaUaoM  andar  which  tha  larHoaa 
aharst^lbrwac«randaf«d.  Tha  fbUowlaggaaaralprineiplaa  vara  alao  laid  dowa 
aa  applicabia  to  tha  whola  caaa. 

Whara  a  daric  tf  tha  paaoa,  at  tharaiaaat  of  Iha  juMleaa  w  inunMpaMty,  or  of 


«aa«DaK,  taa  moalaipaa^  aaaaot  iMoaar  than  taek;  and  tha  aama  i 
appHcahia  to  dialKuraenMnl%  aa  Ibr  aUHoiiaiy,  oAea  Auvltara^  Ac 

ha  OaaaoL  Slala.  U.  a  eh.  110,  making  U  paiial  la  tha  dark  to  noalTa 
than  tha  lagaHyaarahHahadfcaa  Ibr  aarrieaaparibi  aad  hyhlMa,dDaB  not  apply 
to  aai  I loaa  or  dlabaraaBianta  not  proparly  beloaging  to  Ma  OtBca;  hatthaanao^ 
toant  la  not  aonflnad  to  fcaa  danaadad  of  Indlvidaala  tw  paUle  aarrkaa,  nor 
doaa  tha  panaity  impoaad  Intaritfa  with  tha  right  to  radaim  fcaa  noal?ad 
aontnury  to  tha  act. 

hafnBarawtfhinthataet,«adhaTahaan  paid,  thayaiay  ha  racoyatad 
a  aMMiay  illMally  reoaifad.  thoogh  Ida  aceonnta  «*««M<*«ig  tham  hara 
aadltad  and  paaacd. 

Oadar  OmmoL  Stata.  U.  OU  ^.  UO,  tha  dartta  of  tba  paaoa»  aad  alhar  oOoin,  ara 
act  to  BMha  oat  thdr  aaeonata  agdnat  tha  gBranuncnt  In  tha  flaat  iMtamca. 
hat  aaaiaat  tha  aeaa^,  who  am  to  ba  paid  or  raUnborafd  by  fOTacanaat  after 
proper  andiL 

na  adiadnla  appandad  to  that  act  waa  not  la«and<>d  to  ambraea  all  Iha  axpanaaa 
«f  arlmina]  Ja  tica  aharnahia  agdaat  tha  KOfacaiaib^  bat  only  to  vaaiOTa  all 
doabi  aa  to  thoaa  ipadflad. 

8PA3IAL  CABB. 

T^is  is  an  aotion  on  the  eommon  eoonts,  brought  by  the  plain- 
tiUs  agstnst  the  defendant,  for  the  reeoTerj  of  $761.89,  reoeiTod 
b/  the  defendant  as  elerk  of  the  peace  for  the  oounty  of  Lambton* 
Ibr  sagylocs  alleged  by  him  to  hare  been  rendered  aecording  to 
law  for  the  year  1869  and  a  portion  of  I860,  and  whioh  sum  of 
BMocgr  the  plaintiffi  insist  was  reeelred  by  defendant  out  of  the 
f  onds  of  the  eounty  of  Lambton,  eontrary  to  law ;  in  whioh  action 
the  defendant  pleaded  the  general  issue. 

The  cause  came  on  for  trial  at  the  Spring  Asriies  for  tiie  County 
of  Lambton,  for  1861,  at  Sarnia,  before  Haoabtt,  J.,  when  the 
following  efidenoe  was  taken,  and  admissions  made: 

1st.  Admitted  by  defendant  that  all  the  moneys  mentioned  were 
laemYcd  by  him. 

fid.  Admitted  by  plaintiffs  that  the  serrioes  charged  for  were  ao- 
tnally  rendered,  bat  defendant's  right  to  recofer  therefor  disputed. 

Sridence  for  plaintiib : 

Archibald  Tonng,  sworn.— I  was  warden  for  1860.  I  knew 
there  were  disputed  accounts ;  there  has  always  been  a  dispute 
between  the  clerk  of  the  peace  and  the  council,  but  no  iuTCstiga- 
tion  till  June,  1860.  Prerious  reports  had  been  made  to  the 
eouneil  that  illegal  charges  were  made.  A  committee  was  appoint- 
ed in  Januaty,  I860,  to  eiamine ;  they  sat  in  June,  1860,  and 
reported  to  the  June  sessions  the  result,  that  a  lai^  amount 
of  defendant's  chaifes  were  illegal. 

No.  1.  An  account  for  quarter  ending  Slst  March,  1859, 

was  paid  April,  1859 $228  88 

2.  An  account  to  June  80,  1859,  paid  in  July,  1869,  144  81 
8.  An  account  to  Sept.  80,  1859,  paid  July,  1869,  148  06 
4.  An  account  to  Deo.  81,  1859,  paid  in  Jan.,  1860,  150  61 
^  An  account  to  March,  1880,  pidd  April,  1860 149  Ql 

$815  62 
Plaintiffs  credit  for  actual  disbnrsements 58  78 

$761  89 


There  is  an  item  of  $18  for  a  set  of  drawers  to  hold  papers  in 
office  of  clerk  of  the  peace,  not  allowed  by  plaintiffs.  These 
accounts  were  not  inTcstigsted  until  this  committee  was  appoint- 
ed. I  haye  been  two  years  in  council.  I  knew  of  no  by-law  or 
order  to  justify  these  charges.  I  am  satisfied  they  were  performed 
without  order  fh)m  conndl.  Fart  of  the  dispute  was,  that  the 
council  were  not  liable  for  accounts  audited  and  passed  by  the 
quarter  sessions,  unless  satisfied  of  their  correctness.  These 
accounts  were  audited  by  the  county  auditors,  and  irfler  audit 
warrants  to  treasurer  issued  by  ooun^  warden,  countersigned  by 
the  auditors. 

Re-examined.— 4  signed  one  warrant  for  the  account  In  1860. 
It  wae  only  a  matter  of  form  signing  after  tiie  auditors  passing 
it  This  system  is  now  changed.  I  had  no  epeclal  resolution  so 
to  do.    The  warden's  right  to  do  this  was  disputed  by  the  ooundt. 

Ohstsles  Taylor,  sworn.— I  was  anditor  for  1869  aad  1860. 
The  first  acconat  was  March,  1869.  Before  this  the  quarter 
sessions  had  andlted  these  accounts.  We  asked  defBndant  were 
these  charges  right  He  said  they  were  right  and  legal,  and  wu 
aeeordittgly  passed  tliem.    We  eontinned  auditing  in  this  way. 

Gross-ezamined.-»I  took  the  first  account  to  one  of  the  inaaca 
committee,  aad  called  his  attention  to  it,  expressly  to  some  items 
which  I  doubted.  Notiiiag  was  done  on  this.  This  wae  altar  tha 
audit  I  saw  the  drawers  mentioned  with  defendant ;  he  said 
they  were  necessary,  as  papers  were  in  great  confusion.   . 

DlfXXOX. 

JohnWiUon^  Q,C.,  ol^iected,  that  as  the  plaiatift  paid  with  full 
knowledge,  Ac.,  they  cannot  now  reoover  back  from  defendant. 
The  learned  jndge  overruled  this  ol^eotion,  but  resegfed  tea?e  to 
moTC  for  a  non-suit  on  this  ground. 

Alfk«d  Fisher,  J.  P.,  swom.^-Boek  produced  Is  record  book  of 
quarter  seesione.  I  was  present  when  order  of  July,  1864,  was 
passed  (oopy  put  in);  pnU  in  tariff  of  1846,  established  bf 
judgee  under  8  Vic,  oh.  88,  published  1849,  Mich.  Term,  9  Vie. 

Charles  Taylor  re-cailed.— la  1867,  aad  rtaee,  constables^  ao- 
eeunls  were  audited  by  county  auditors.  Defendant  attended  en 
theee  occasions  with  these  aeconnts. 

Alexander  VIdal,  treasurer  of  county,  sworn.  —  Defendant 
attended  with  criminal  Justice  aooouats  before  tiie  government 
county  auditors.  I  considered  his  senices  indispensable  for  this, 
there  being  no  coun^  attorney.  (This  eridence  refers  to  No.  6 
class  of  charges.)  As  far  as  i  knew  of  these  disputed  accounts, 
the  goTcmmettt  have  not  paid  such  charges  direct  to  the  clerk  of 
the  peace.  I  know  that  as  treasurer  no  portion  of  this  account 
has  eyer  been  paid  or  allowed  by  the  goyemmeot^  either  to  tha 
clerk  of  the  peace  or  to  the  council,  for  such  an  officer.  I  am 
aware  that  some  of  these  items  now  charged  were  claimed  by  de- 
fendant from  goTcmment,  and  disallowed  by  the  gOTcmment 
county  auditors ;  all  theee  warrants  produced  were  paid  by  me 
as  treasurer,  and  allowed  by  council. 

It  was  agreed  upon  the  trial,  and  so  endorsed  npon  tl^e  record 
by  the  learned  Judge,  that  the  CTldenoe  taken  should  be  made  into 
a  spedal  case,  with  the  accounts  and  exhibits  filed,  on  whioh  a 
nonsuit  or  Tcrdiot  for  plaintiffs  might  be  entered  for  all  or  sno| 
portions  of  the  items  as  the  court  might  think  the  plaintiflii  enti* 
tied  to  reeoTor. 

The  plaintiib  oontended  that  all  tiie  charges  were  illegal  as  against 
them ;  that  if  the  defendant  could  charge  them  at  sll,  it  should  be 
against  the  goTiemipent,  not  the  council.  It  was  agreed  at  the 
trial  that  the  defendant  should  present  accounts  with  the  special 
case,  placing  the  charges  la  classes,  under  tariff  or  etherise,  as 
he  claims  them ;  and  whatever,  sum  should  be  ordered  by  the  court, 
the  same  to  be  endorsed  upon  the  record  as  the  verdict,  as  if  done 
at  nuiprp^a,  ^e  coi^rt,  as  to  costs,  to  direct  as  a  Judge  would 
certify. 

On  the  part  of  the  plidntiffs,  it  was  submitted  that  the  several 
accounts  produced  at  the  trial,  amounting  to  $761  89,  and  which 
was  admitted  to  have  been  received  by  defendant,  being  accounts 
relating  to  the  administration  of  criminal  Justice,  were  chargeable 
upon  the  consolidated  revenue  fund,  and  should  have  b^n  so 
charged  under  9  Vic,  oh.  58,  ConsoL  St  U.  C,  oh.  120,  p.  975. 

The  defhndanf  contended  ^at  none  of  the  charges  eont^nCd  1^ 
these  acccnnts  are  to  be  deemed  expenses  of  the  adhiinlstratio^ 
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of  crimiDal  jastiee  within  the  meaning  of  the  aot  eboTe  referred 
to,  the  expenses  bo  to  be  deemed  being  limited  bj  the  sehedale  to 
that  act,  and  none  of  the  items  in  the  defendant's  acoonnts  being 
embraced  in  that  sohedale. 

Ist.  If  the  court  is  of  opinion  that  the  said  aooounts,  or  some 
portion  of  them,  ought  to  have  been  charged  to  the  gOTomment, 
and  not  to  the  county  of  Lambton,  then  a  Tordict  to  be  recorded 
for  the  plaintiffs,  and  $761  89  damages,  or  suoh  less  sum  as  the 
court  may  find  ought  to  hate  been  charged  to  the  goTemment  in- 
stead of  the  county. 

2nd.  If  the  court  shall  be  of  opinion  that  the  said  accounts  do 
Bot  come  irithin  the  meaning  of  the  act  of  parliament  referred 
to,  not  being  aooonnts  relating  to  the  administration  of  criminal 
justice  within  the  meaning  of  that  act,  and  if  the  court  shall 
ftirther  be  of  opinion  that  the  county  of  Lambton  was  not  legally 
chargeable  with  the  payment  of  said  accounts,  or  some  portion 
thereof,  then  a  Terdict  to  be  recorded  for  the  plaintiffs  for  such 
■am  as  the  court  may  direct,  not  exceeding  $481  40  (if  the  court 
shall  be  of  opinion  that  these  payments  so  made  as  stated  can  be 
tecofered  back.) 

Pursuant  to  the  understanding  at  the  trial,  the  particular  items 
of  said  accounts  are  arranged  and  olasslfled,  and  each  class  repre- 
sented by  the  items  contained  in  the  respective  schedules  hereto 
annexed. 

Schedule  No.  1,  amounting  to  $74  26,  the  defendant  claims  to 
be  entitled  to  under  8  Vic,  ch.  88,  and  the  tariff  of  1845,  and 
other,  statutes. 

The  charges  represented  by  schedule  No.  2,  amounting  to  $8  26, 
the  defendant  claims  under  an  order  of  the  quarter  sessions  of  the 
eouoty  of  Lambton,  made  in  July,  1864,  in  the  following  words, 
*'  It  was  ordered  that  the  clerk  of  the  peace  obtun  print^  forms 
of  recognisances,  and  other  magistrates'  forms,  to  be  distributed 
amongst  the  magistrates  for  their  use  in  cases  of  felony." 

The  charges  represented  by  schedule  No.  8,  amounting  to  $101 
85,  defendiuit  claims  under  an  order  of  such  sessions,  made  in 
November,  1854,  in  the  following  words :  '*  The  clerk  of  the  peace 
having  represented  to  the  court  that  such  instructions  had  been 
given  to  the  county  auditors  as  would  preclude  any  allowance  to 
him  for  correspondence,  unless  this  court  specially  ordered  him  to 
write  all  letters  that  might  be  necessary  in  the  discharge  of  the 
duties  of  his  office,  the  court  ordered  that  the  clerk  of  ue  peace 
4o  write  letters  when  Aocessary  in  the  duties  of  his  office,  to  all 
justices,  coroners,  constables,  and  other  persons  with  whom  it  may 
DO  necessary  to  correspond,  respecting  any  matter  connected  with 
the  administration  of  justice  or  county  business,  and  that  he  do 

S re-pay  the  postage  of  all  letters  sent  by  him  by  post,  and  that 
e  be  allowed  such  postage,  and  also  the  postage  of  all  letters  ad- 
dressed to  him  in  his  official  capacity ;  and  also  under  the  order 
made  in  July,  and  also  under  authority  of  that  portion  of  the 
tariff*  of  1845,  of  which  the  following  is  a  correct  copy,  namely, 
**  All  letters  to  officers  of  government  or  others  upon  special  bus- 
iness connected  with  the  administration  of  justice  or  other  district 
purposes,  when  written  by  order  of  the  justices,  including  a  copy 
for  the  offioe." 

The  charges  represented  by  schedule  No.  4,  amounting  to 
$111  75,  are  not  supported  by  any  authority,  but  they  have  been 
uniformly  paid  to  defendant  in  manner  stated  in  the  evidence  at 
the  trial,  and  defendant  contends  that  they,  as  well  as  any  other 
charges  which  may  be  held  to  be  unsupported  by  legal  authority, 
must  be  deemed  voluntary  payments,  and  cannot  be  recovered 
back. 

The  charges  represented  by  schedule  No.  5,  amounting  to 
$62  76,  defendant  claims  under  a  resolution  of  the  county  ooun* 
oil  of  date  16th  of  October,  1856,  of  which  the  following  is  a  copy : 
*'  That  the  county  clerk  be  authorised  to  grant  a  warrant  to  the 
constables  for  their  fees  and  ezpeiises  at  any  time  during  the  year, 
on  receiving  from  any  constable  an  account  sworn  to  before  any 
magistrate,  and  certified  by  him,  and  duly  audited  by  the  countv 
auditors ;  and  that  it  be  the  duty  of  such  auditors  to  audit  such 
accounts  when  called  on  so  to  do.  Under  this  order  defendant  as 
clerk  of  the  peace  collected  the  constables'  accounts  up  to  June, 
1860,  and  used  from  time  to  jtime^  when  a  sufficient  number  of 
IMOounts  had  been  sent  in  to  him,  to  make  m  schedule  of  these 


acconnts,  give  notice  to  the  county  auditors  to  attend  the  auditing, 
and  rensit  the  amount  to  the  constables. 

The  charges  contained  in  schedule  No.  6,  amounting  to  $86, 
defendant  claims  under  an  order  of  seraions  of  July,  1864,  of 
which  the  following  is  a  copy :  **  It  was  ordered  that  the  clerk  of 
the  peace  be  allowed  six  pounds  per  annum,  as  salary  for  clerk  to 
the  government  auditors,  and  preparing  the  accounts  for  audit, 
the  salary  to  commence  from  the  Ist  of  January  last,"  which  sold 
sum  was  afterwards  audited  and  ordered  to  be  paid  by  the  quarter 
sessions. 

The  charges  cont^ned  In  schedule  No.  7,  amounting  to  76  cts.« 
defendant  claims  under  letters  from  the  Provincial  Secretary's 
office,  similar  to  the  one  of  which  the  following  is  a  copy :  **  Secre- 
tary's office,  Quebec,  14th  March,  1861,  Sir,— I  have  the  honour 
to  transmit  to  you  herewith  a  commission,  associatittg  Alfred 
Nash,  Esq.,  with  the  coroners  already  appointed  for  the  county  of 
Lambton.  Ton  will  please  notify  Mr.  Nash,  who  residee  in  War- 
wick, of  his  appointment — I  have  the  honour,  &c.  (Signed)  E.  A. 
Meredith,  Assistant  Secretaiy.  To  the  Clerk  of  the  Peace,  Sanua» 
U.  C." 

The  remaining  charges,  amounting  to  $  66,  the  defendant  will 
aot  support,  and  consents  to  a  vcoroict  being  recorded  for  thai 
amount. 

Schedules  referred  to  la  the  above  case : 

SCRIDUUl  No.  1. 

1.  Letter  to  Provincial  Secretary,  with  copy  of  voters' 

list  filed  in  my  office,  of  the  76  cts.  charged $0  25 

2.  Letter  to  the  Inspector  General  for  instructions  as  to 

andit  of  the  criminal  justice  accounts  in  January  next    0  26 
8.  Letter,  with  half-yearly  list  of  claims  to  unpatented 

lands,  to  the  Commissioner  of  Cown  lands 0  26 

4.  Letter  to  Provincial  Secretary,  with  copy  of  present- 

ment of  Grand  Jury  as  to  gaol 0  26 

5.  Letter  to  Reeve  of  Dosanquet,  in  answer  to  his,  res- 

pecting voters'  list » ..    0  26 

6.  Drawing  order  for  appointment  of  constables  at  the 

Mar&  sessions ......m....^    1  00 

7.  Receiving  oath  of  allegiance  of  John  Grant,  Esq.,  J. P.    0  20 

8.  Three  copies  of  quarterly  returns  of  convictions  for 

commlMloners  of  statistics ,*• ....«.••.•.  12  00 

9.  Receiving  and  filing  quarterly  accounts  of  oountjoffioers    1  00 

10.  Attending  special  sessions  of  justices  to  consider  ten- 

"  dera  for  printing - 1  60 

11.  Copy  schedule  of  convictions  for  office...- 4  00* 

12.  •'  *•  «<  printer  ...^ .~    4  00 

SOHIDULl  No.  2. 

1.  Making  up  assortment  of  blank  forms  for  Neal  East- 

man, Esq.,  J.  P.,  and  mailing  same 0  60 

2.  Making  up  assortment  of  blank  forms  for  W.  Kimball, 

Esq.,  J.  P 0  60 

SOBSDULl  No.  8. 

1.  Copy  of  presentment  of  grand  jury  as  to  gaol,  for  coun- 
ty council,  and  letter  to  county  clerk  therewith,  and 
certificate  (the  certificate  admitted  by  defendant  to 
be  wrong) ■ 1  76 

2.  Letter  to  Martin,  sessions  constable,  about  verifying 
his  account ..*..    0  26 

8.  Letter  to  Reeve  of  Florence,  reepecting  an  account 
against  the  county  for  a  coffin  made  under  order  of 
coroner .• .....•..••     0  26 

4.  Letter  to  Mr.  Morris,  coroner,  explaining  to  him  wlnr 

his  account  for  inquest  expenses  has  not  been  paid,    0  26 

6.  Notices  to  constables  of  their  appointments 80  00 

.  6.  Letter  to  Sylvanus  Cornell,  J.  P.,  advising  on  oeruin 
^  points  enquired  by  him.    (They  had  relation  to  his 

administering  Justice  summarily) 0  60 

7.  Letter  to  Wm.  Robertson,  Esq  ,  J.  P.,  respecting  the 
supposed  appoiatmeBt  of  his  fhUier  as  constable**...    0  S5 
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SORBDULB  No.  4. 

1868,  Deoem.    Attending  printer  with  adTertisement  for 

diTision  ooart  term $0  26 

Attending  to  plaoe  ap  list  of  claims  under 

Heir  and  Devisee  Act  in  oonrt  hoose 0  26 

Entering  return  of  baptisms  in  register 1  00 

Feb*j  8.  Copy  of  adTertisement  of  Maroh  sesaiona 

for  printer 0  26 

Attending  him  therewith 0  25 

.     Notices  to  constables  of  their  appointment 

at  March  sessions,  at  20  cts.  each 80  00 

Mar.  24.  Attending  the  parties,  deliTcring  their  war- 
rants (after  audit  of  quarter  accounts)...  0  60 
Paid  for  letter-book  for  clerk  of  the  peace,  1  60 
Attending  George  Crossley,  Esq.,  J.  P.,  and 
adrising  him  upon  the  circumstances 
under  which  to  appoint  a  special  con- 
stable      0  60 

v^  SOHBDULB  No.  6. 

1868,  Pecem.iteceiTing  and  arranging  constables' aec'ts.     2  00 

Schedule  for  countj  auditors  and  copj  for 

office 1  00 

Attending  both  auditors  to  appoint  meeting 

fto  audit 0  60 
Attending  auditors  with  accounts 0  60 
Attending  county  clerk  to  prepare  warrants  0  60 
Attending  him  afterwards  for  warrants  when 

signed 0  26 

Attending  the  constables  in  town,  deliTcr- 

ing  their  warrants 0  60 

Attending  county  treasurer  for  amonntdne 

county  constables 0  26 

Letters  remitting  their  warrants 1  00 

SOHBDULB  No.  6. 

1869,  Mar.  24,  Half-yearly  allowance  for  preparing  crimi- 

nal justice  accounts,  for  allowance  by 

the  government  county  auditors 12  00 

Two  similar  items 24  00 

SOEBDUXiB  No.  7. 
1869,  June  20.  Letter  to  Henry  Olioebottom,  Bsq.,  inform- 
^      ing  him  of  appointment  to  the  office  of 

^    coroner 0  26 

Attending  county  treasurer  to  instruct  him 
to  prepare  returns  of  payments  made  by 
him  under  jury  laws,  and  afterwards 
attending  him  for  serrice  (in  consequence 
of  reqoialtion  f^om  profinoial  seeretary)    0  60 

The  aboTO  oaae  was  argued  in  Trinity  Term  last  by  JDavU  for 
tbe  plaintiffs,  and  J.  Wilton,  Q.C.,  for  defendant 

The  court,  after  hearing  the  argument,  required  each  party  to 
Btate  more  particularly  in  writing  the  ground  or  authority  upon 
which  each  item  in  dispute  was  supported  by  defendant,  or  object- 
ed to  by  the  plaintiffs ;  and  during  this  term  the  following  sup- 
plementary ease  was  put  in : 

SvPPLBKBHTAmT  CaSB. 

It  haTing  been  suggested  by  the  oonrt  that  the  parties  in  this 
oanue  should,  in  addition  to  the  ease  already  before  the  court, 
■tftte  farther,  the  defendant  on  his  part  upon  what  ground  he 
claims  the  items  in  ^spute,  and  the  plainti^  upon  what  ground 
they  resist  the  payment,  it  is  agreed  that  the  Ibllowing  ^rther 
■tatement,  signed  in  triplicate  by  the  attorney  for  the  plMntiff  and 
by  the  defendant,  shall  be  submitted  to  the  court. 

The  defendant  on  the  first  point  submitted,  namely,  whether 
tbe  gOTemment  is  liable  to  pay  all  fees  of  the  clerk  of  the  peace, 
•tatee  that  the  Inspector-General  refused  to  pay  for  serriees  not 
defined  in  the  schedule  to  the  Act  referred  to  in  the  ease,  Consol. 
Stats.  U.  C,  oh.  120.  And  that  when  any  of  the  charges  men- 
tioned in  the  schedule  to  the  ease,  but  omitted  in  the  schedule 
to  the  Aot  referred  to,  have  been  presented,  they  are  struck  off, 
iKth  a  note  in  the  foHowing  words :  **  not  provided  for." 


This  point  will  be  brought  better  to  the  attention  of  the  court 
by  inspection  of  the  tariff  of  fees  allowed  to  clerks  of  the  peace, 
made  by  the  Judges  in  1846,  under  proTision  of  the  statute  of  8 
Vic,  chap.  88,  in  which  are  the  foUowing  items: — 

No.  1. 

Causing  notice  to  be  published  of  any  special  or  ad- 
journed session  when  directed £0    2    6 

Sending  notice  thereof  to  justice  indiTidually,  for  each 

notice 0    0    6 

Attending  each  adjourned  or  special  sessions 0    7    6 

Misobllabbous  Sbbviobs. 

Making  out  and  dellTcring  lists  of  orders  on  the  trea- 
surer, made  at  each  court  of  quarter  sessions...    0    7    6 
Copying  orders  of  court,  and  carrying  same  to  be  pub- 
lished when  requisite,  for  each  order 0    18 

Drawing  erery  special  order  of  the  court  of  quarter 
sessions  necessary  to  be  communicated  to  any 

party,  and  entering  it  on  record 0    2    6 

Making  up  and  transmitting  to  the  Inspector  General  a 
return  of  a  schedule  of  all  couTictions  which 
haTO  taken  plaoe  belbre  any  Justice  or  Justices, 

or  before  the  court,  eaeh  list 0    6    0 

Making  and  transmitting  a  return  to  the  goTcmment  of 
Justices  and  coroners  who  have  taken  the  oath, 

when  required  to  be  done,  for  each  return. 0    6    0 

For  erery  return  or  report  required  by  statute  or  by 
the  goTemment,  for  which  no  remuneration  has 

been  prorided  in  this  table  or  by  statute 0    6    0 

ReoelTing  and  filing  each  oath  of  qualification  of  a  Jus- 
tice of  the  peace 0    1^0 

Drawing  and  recording  appointment  of  inspector  of 

weights  and  measures 0    6    0 

Becetving  and  filing  accounts,  and  demands  at  tbe  gen- 
eral quarter  sesrions  preferred  against  the  district 
(county)  in  each  session,and  submitting  for  audit,    0  10    0 

For  filing  each  list,  return  or  other  paper 0    0    4 

All  letters  to  officers  of  goTcmment  or  others,  upon 
special  business  connected  with  the  administra- 
tion of  Justice  or  other  district  purposes,  when 
written  by  order  of  the  Justices,  including  copy 

for  the  office 0    18 

The  attention  of  the  court  is  requested  to  the  items  in  the  tariff, 
and  also  in  the  sohednle  to  ohap.  120,  in  respect  to  the  division 
courts.  The  Inspector  General  contends  that  the  goremment  does 
not  provide  for  the  orders  for  holding  the  dirision  courts  firom 
time  to  time,  the  statute  only  applying  to  an  alteration  in  the 
limits  of  division  eourto  and  the  no&ees  consequent  thereon. 

By  the  22  Vie,  chap.  124,  Con.  Stats.  U.  C,  p.  987,  the  clerk 
of  the  peace  Is  directed  to  advertise  and  exhibit  lists  of  convic- 
tions; for  eaoh  sohednle  ho  is  to  be  pidd  by  the  treasurer  of  the 
county  £1. 

No.  2. 

The  olerk  of  the  peace  draws  up  advertisements  of  each  session 
and  attends  the  printer  therewith,  also  advertisements  of  division 
courts. 

The  clerk  of  the  peace  also  distributes  the  annual  statutes  to 
Justices  and  county  officers.  In  respect  to  these  two  and  some 
other  services,  the  duty  is  not  imposed  by  statute,  nor  is  any  re- 
muneration provided  by  tariff. 

The  clerk  of  the  peace,  by  direction  of  the  Provincial  Secretaiy, 
notifies  Justices  and  coroners  of  their  appointment,  but  is  not  re- 
quired by  any  statute  to  do  so,  nor  is  there  any  remuneration 
specified  in  the  tariff  for  this  duty. 

The  clerk  of  the  peace  also  claims  allowance  for  stationery,  at 
the  rate  of  six  dollars  per  quarter. 

None  of  the  Items  in  number  one,  except  those  as  to  division 
courts,  are  included  in  the  schedule  to  chapter  120,  Con.  Stats., 
U.  C. 

In  reference  to  the  first  point  submitted  to  the  court  on  the 
original  special  case,  the  court  is  asked  to  pronounce  whether  the 
items  number  one,  for  which  a  remuneration  is  provided  by  the 
tariff,  are  all  or  any  of  them  ehargsable  to  the  government  as 
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♦lyiBWia  of  orimiaAl  jnsUeie ;  Mid  also  whether  the  items  jiamber 
two  are  a  legitamate  saljeot  of  obai^  bj  the  olerfc  of  the  peace ; 
and  if  so,  whether  thej  are  a  eharge  to  the  goTeraineiit  as  a  part 
of  the  ezpeoses  of  erinlnal  jaetioe. 

The  plaintiirs  dinpate  the  right  of  the  ooart  of  quarter  sessions 
to  order  the  elerk  of  the  peaoe  to  correspond  with  Jostioes  and 
others  on  matters  connected  with  their  offices.  The  opinion  of 
the  court  isaULcd  upon  this,  in  referenoe  to  sohedale  tiiree  of  the 


One  class  of  items  is  claimed  in  schedule. ux  of  the  special  case, 
as  hsTing  been  audited  and  allowed  bj  the  eourt  of  quarter  ses- 
sions under  the  provisions  of  chapter  119,  Con.  Stats.,  U.  C, 
section  7,  p.  972,  and  thst  audit  is  final  and  binding  on  the 
oonntj  treasurer.  The  opinion  of  the  ooart  is  asked,  whether  the 
audit  and  order  of  the  court  of  quarter  sessions  is  to  bs  obeyed 
by  the  county  treasurer,  without  the  further  prior  audit  of  the 
county  auditors,  or  order  of  the  county  oouooil. 

AH  the  items  of  the  defendant's  account  are  represented  in  the 
schedule  to  the  ease  before  the  court.  It  is  admitted  in  the  case 
that  the  serrices  have  been  performed. 

All  the  items  represented  in  schedule  one  to  the  ease  are  pro- 
vided for  in  the  tariff  of  fees  of  1845,  and  in  the  Con.  Suts.  U 
C,  p.  987,  as  shewn  by  the  scTcral  items  in  this  supplementary 
case  under  the  head  of  number  one. 

The  items  in  schedule  number  two  to  the  case  are  claimed  for 
serrices  performed  under  alleged  authority  of  the  court  of  quar^ 
ter  sessions,  by  its  order  of  July,  1854,  stated  in  the  case,  and 
until  the  dispute  in  question  always  allowed  as  a  proper  cbaigCt 
in  manner  statsd  in  the  eTidence. 

The  items  in  schedule  three  are  provided  for  under  the  order  of 
sessions  of  November,  1864,  as  slated  in  the  case. 

T^e  items  in  schedule  fuur  are  some  of  them  for  adrertising 
the  courts,  and  others  of  the  items  are  for  notioee  to  eonstablee, 
under  authority  of  the  order  of  November,  1864,  and  an  item  for 
an  office  letter-book  and  for  instructions  to  a  justice  as  to  the 
mode  of  sppointing  a  special  constable. 

The  items  in  schedule  number  five  are  claimed  under  the  items 
in  the  tariff  set  forth  in  number  one  of  this  supplement  as  to 
accounts. 

The  items  in  schedule  number  six  are  claimed,  as  statsd  in  the 
case,  under  the  order  of  the  court  of  quarter  sessions,  and  upon 
its  audit,  whioh  the  defendant  submits  is  final. 

The  items  in  schedule  seven  are  claimed  as  itsms  embraced  in 
number  two  of  this  supplement 

BoBUBOii,  C.  J.— The  plaintiflii  in  this  actieB  are  endeavoaring 
te  recover  haak  ftiom  the  defendant  $761  80,  wUeh  the  delted* 
ant  admits  he  has  receiTed  out  of  the  county  ftmds  of  the  oooaty 
of  Lambtoa,  and  which,  in  aecouats  rendered  by  him  as  derk  of 
the  peace  of  the  county,  he  elaimed  to  be  dae  for  certain  services 
icndered  by  him  as  such  officer. 

The  first  queadoa  is,  whether  be  was  legally  entitled  to  be  paid 
oat  of  the  county  ftinds,  the  whole  or  any,  and  wimt  part,  of 
these  fees  which  are  in  question  ;  and  if  he  was  not  entitled  to 
recover  all  or  any  of  them,  then  the  nest  question  is  whether  the 
plaintiffs  are  lepUly  entitled,  under  the  cirenmsteiiees»  to  recover 
back  from  him  whatever  sums  he  ought  not  to  have  received  oat 
of  the  county  funds. 

It  is  not  disputed  that  the  defendant  did  render  such  services 
as  he  has  charged  for.  The  plaintiffs  insist,  however,  that  he  had 
no  rif ht  to  claim  payment  for  them  out  of  the  coanty  funds. 

It  IS  admitted  by  the  defendant  that  for  $66,  part  of  ths  sum 
in  question,  he  cannot  shew  any  authority,  and  he  consents  that 
for  that  sum  that  a  verdict  mav  be  entered  for  the  plaintiffii ;  the 
foee  composing  that  amount  bmng,  as  I  assume,  fees  which  do  not 
come  under  any  of  the  seven  classes  of  charges  respecting  which 
onr  <4»imoa  is  desired. 

Then  we  have,  first,  to  see  whether  such  fees  as  come  under 
dsas  number  one  are  legally  ciiargeable  against  the  county  Ainds. 

It  is  a  preliminary  question,  however,  whether  any  fees  charge- 
able for  services  to  be  rendered  by  clerks  of  the  peace,  and  which 
come  within  the  schedule  at  the  end  of  the  ch^ter  120,  Consol. 
Sut.  U.  C,  given  as  a  sohedale  of  heads  of  expenses  which  shall 
be  deemed  to  be  expenses  of  the  administration  of  criminal  jus* 
ties  in  Upper  Canada  within  the  meaaiag  of  iha  Act,  are  to  be 


paid  to  the  clerk  of  the  peaoe  out  of  the  county  funds  in  the  first 
instsnce,  and  to  be  afterwards  included  in  a  general  account 
ac^inst  the  government  of  all  such  expenses  as  by  the  statute  the 
government  is  to  pey  out  of  the  consolidated  revenue ;  or  whether 
the  eouoetl  can  r^use  to  entertain  such  charges,  and  can  refer 
the  clerk  to  the  government,  as  the  psrty  ttom  whom  he  is  to 
claim  compensation ;  or  whether  a  middle  coune  is  act  tha  one 
proper  to  be  taken— that  la,  that  the  derk  should  make  out  his 
account  of  fees  for  services  connected  with  the  admlnietratloB  of 
criminal  Justice  sgalnst  the  county,  which  account,  with  vouch- 
ere  and  report,  should  be  sent  to  the  government,  with  the  ec- 
counts  of  other  ccunty  officers,  of  such  a  nature  as  the  statute 
contemplates,  and  to  await  audit  and  payment  by  the  government 
to  the  municipality.    . 

I  do  not  know  what  eystem  may  have  been  pursued  under  the 
power  of  regulation  given  to  the  CTovemor  in  council  by  the  second 
olsnse  of  the  Act,  but  it  would  seem  that  it  would  be  very  incon- 
venient if  the  council  were  to  pay  such  accounts  to  the  several 
officers  'before  audit  by  the  government  auditors  and  final  allow- 
ance by  the  government,  for  then  occasions  might  be  conttantiy 
arising  for  reclaiming  fh>m  the  officers  aay  sums  that  the  govem- 
meot  county  auditors  or  the  inspector  general  m^  have  r^soted. 

In  either  case,  I  think  the  Intention-  and  effect  of  the  statute» 
oh.  120,  is  that  the  counties  shall  he  paid  or  reimbursed  by  the 


government  all  such  expenses  as  come  within  that  s|||^ 
have  been  audited  by  the  proper  auditors  accordin|ga|W^  regu- 
lations of  the  government ;  and  not  that  the  derksoMM|  peace, 
sheriib,  coroners,  constables,  and  criers,  are^to  make  ouvleverally 
their  accounts  against  the  provincial  govenunent  for  such  ser- 
vices. 

I  do  not,  therefore,  think  that  the  derk  of  the  peace  can  be 
properlv  told  that  for  charges  relating  to  the  administration  of 
criminal  justice  he  is  to  make  out  and  present  his  acconnts  to  the 
provindal  government,  and  not  to  the  county. 

As  to  the  several  lists  or  schsdules,  seven  in  all,  on  which  our 
opinion  is  dedred  as  to  the  admissibility  of  the  charges,  we  re- 
quired that  the  defendant  should  in  the  first  place  refer  us  to  the 
particular  authority,  by  statute  or  otherwise,  on  which  be  rests 
for  the  several  items ;  and  that  the  plaintifis  diould,  on  thdr  part, 
specify  their  objections  and  the  ground  of  them  as  regards  each 
item,  for  the  Judges  cannot  be  expected  to  search  through  the 
whole  statute-book  to  see  whether  there  is  not  some  enactment 
referring  to  serdcea  rendered  by  clerks  of  the  peace*  under 
which  each  particular  charge  may  be  supported  or  rejeoted. 

I  do  pot  think  that  the  schedule  appended  to  chapter  120  was 
intended  by  the  legidature  to  embrace  all  the  expenses  of  crimi- 
nal Justice  that  were  to  be  charged  against  the  government,  but 
only  to  point  out  that  all  the  chargee  spedfied  in  it  were  to  be 
deemed  within  the  Act,  and  thus  to  remove  all  doubt  as  to  such 
charges.  The  last  sentence  of  that  s  atuts,  jmge  980,  makee  that 
plain,  for  this  is  added  to  the  schedule,  '*  Together  with  all  other 
charges  relating  to  criminal  Justice,  payable  to  the  fbregeing  of- 
ficers, spedally  authorised  by  any  Act  of  the  legidature." 

Whether  the  schedule  number  one  contsins  any  diaiges  that 
properly  belong  to  the  provincial  government  to  psy  as  coming 
under  the  he^  of  administration  of  crimind  Justice,  I  do  not 
think  matcrid  for  us  to  consider,  for  that  would  not  shew  that  the 
clerk  of  the  peace  is  not  entitled  to  charge  them  in  his  acconnts 
sgalnst  the  county  in  the  first  place,  and  so  of  all  the  other 
charges.  But  the  question  is  whether  the  eeverd  fees  chaiged 
are  fees  to  which  he  is  entitied,  and  that  is  a  question  which  wa 
declined  to  go  into  until  we  were  informed  more  partieulaily  un- 
der what  aiUhority  his  severd  fees  were  ddmed. 

After  it  has  been  settied  what  charges  are  admissible  and  what 
ars  not,  the  question  may  arise  which  of  them  the  council  can 
Justiy  eldm  should  be  pdd  (to  the  county,  as  it  appears  to  pas) 
out  of  the  provincid  revenue^  and  which  not 

If  the  coundl  has  pdd  any  charges  which  th^  have  enaetad 
would  be  afterwards' reimbursed  by  the  government,  end  if  they 
have  found  such  chargee  r^ected,  either  on  the  ground  that  they 
were  for  feee  to  which  the  derk  of  the  peace  is  not  entitied,  or  for 
fees  which,  though  properly  denmndable,  are  not  charfsabla 
against  the  provindd  revenue,  then  a  question  will  aris^  wha- 
thsr  the  eonadl.haviag  pdd  them  under  the  sanction  of  thdrew* 
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andiwn,  ami  apo*i  their  ovn  Jndgmeat,  can  me  for  tliem  baok 
becauAO  the  goTemraent  ban  declined  to  reiroburae  them. 

If  thej  are  reclaimed  from  the  defendaot  not  ae  illegal  charges, 
and  If  tbej  were  not  in  fact  illegal  charges,  bnt  are  reclaimed 
because  they  were  not  chai^geable  against  the  proTineial  re?enue 
under  the  statate  9  Vic,  eh.  68,  and  were  on  that  ground  rejected 
bj  the  goYcmment,  then  I  think  that  so  action  can  be  supported 
bj  the  county  against  the  clerk  to  recoTor  them  back,  whether  in 
our  opinion  the  Inspector  Oeneral  or  the  government  auditors 
have  or  haTC  not  erred  in  drawing  the  distinction  between  the  two 
classes  of  charges.  It  would  be  a  question  to  be  settled  between 
the  countj  and  the  government,  in  which  the  derk  of  the  peace 
would  net  be  a  partj  interested. 

Then  looking  now  at  the  case,  after  these  explanations : 

The  flrsi,  sixth,  and  seventh  diarges  contained  in  schedule  num- 
ber one  are  not  supported,  in  mj  opinion,  bj  an j  express  legal 
sanction,  and  as  this  court  has  under  such  circumstances  no 
aoihority,  either  to  fix  the  amount  for  anj  of  those  services,  or 
to  pronounce  that  the  clerk  of  the  peace  is  entitled  to  anj  fee  for 
them,  we  cannot  properly  enter  into  a  consideration  of  any  fur- 
ther question  respecting  them.  The  ground  on  which  I  think  the 
charge  number  seven  not  admissible,  is  that  the  fbe  which  is  allowed 
for  that  service  in  the  table  of  fees  of  1846  is  made  payable  by  the 
officer  to  whom  the  oath  is  administered. 

The  charges  in  schedule  number  two»  I  do  not  find  to  have  any 
Itgal  sanction. 

Of  the  charge  in  schedule  number  three,  I  do  net  find  that  the 
charge  number  five  haA  any  legal  sanction. 

The  other  charges  may  be  all  legal  or  not,  according  as  the 
services  for  which  they  are  made  were  rendered  by  order  of  the 
Justices,  as  stated  in  page  22  of  the  printed  tariff:  and  on  that 
point  I  thiok  that  the  recognition  of  them  by  the  Justices  as 
incnired  by  their  authority  should*  as  a  general  rule,  de  deemed 
conclusive. 

Schedule  4. — The  charges  in  this  schedule  are  admitted  in  the 
case  to  be  unauthorised,  and  the  only  question  ha  regard  to  them 
h  whether,  having  been  voluntarily  paid  with  a  knowledge  of  the 
fhcts,  they  can  be  recovered  b#ck. 

Schedule  No.  6 — I  do  not  consider  that  the  charges  in  this 
schedule  have  any  legal  sanction. 

Schedule  No.  6 — 1  do  not  find  that  there  hi  any  legal  sanction 
for  the  charges  contained  in  this  schedule 

Schedule  No.  7. — I  do  not  find  that  there  Is  any  legal  seootloa 
for  the  charges  contained  in  this  schedule. 

There  are  some  ^w  of  the  charges  of  which  we  can  only  ssy, 
as  in  regard  to  charge  8  in  schedule  number  one,  that  what  is 
charged  may  or  may  not  be  right  according  to  what  the  derk  may 
be  able  to  shew  had  been  required  of  him. 

The  fees  for  which  alone  I  think  the  clerk  of  the  peace  can  be 
said  to  have  a  le^  sanction,  supposing  the  service  in  each  case 
to  have  been  authorised,  are,  in  schedule  one,  the  charges  2,  8. 
4,  6,  8,  9,  10,  11  and  12;  and  in  schedule  8  the  charges  1,  2,  8, 
4,  6  and  7,  subject  to  the  remark  1  have  before  made  respeo^ng 
them.  Of  these  chai|^  I  do  not  consider  that  any  one  of  the 
charges  embraced  in  schedule  number  one  comes  properly  within 
those  expenses  of  the  administration  of  criminal  justice,  which, 
under  Consol.  State.  U.  C,  ch.  120,  are  made  charges  against  the 
provincial  revenue.  Of  those  in  schedule  three,  I  do  act  think 
that  any  one  comes  dearly  within  that  statute. 

The  proper  construction  to  be  given  to  the  statute,  ch.  120,  in 
ay  opinion  is,  that  the  legblature  having  evidently  had  before 
them  the  table  of  fees  established  in  1846  for  the  clerks  of  the 
peace,  and  made  sdections  from  it,  (some  of  which  it  must  be 
confessed  seem  to  have  no  obvious  connection  with  the  adminis- 
tration of  criminal  Justice),  must  be  taken  to  have  determined 
^hat  the  remainder  of  the  clerk's  fees  in  the  schedule  were  not  to 
be  deemed  expenses  of  the  administration  of  criminal  Justice  within 
the  Bseaning  of  that  act.  And  that  the  fees  given  in  the  schedule 
of  the  foee  for  the  derk  of  the  peace  in  chapter  120,  with  the 
addition  of  **  dl  other  charges  rdating  to  criminal  Justice  payable 
to  that  officer,  specially  authorised  by  any  Act  of  the  legislature^ 
and  Sanmediately  before  the  9th  of  June,  1846,  pavable  out  of 
cona^  ftiads,"  constitute  all  the  fees  of  his  office  which  are  to  be 
pdd  out  ef  the  provincial  rsTeaae.    But  It  rtste  with  those  to 


whom  the  government  has  committed  the  duty  under  the  ttatuttj 
ch.  120,  to  audit  and  approve  the  accounts. 

It  only  remdns,  I  think,  that  we  should  express  our  opinion  in 
regard  to  the  right  of  the  plaintififs  to  recover  bi^  in  this  action 
agsinst  the  derk  of  the  peace  any  fees  which  he  has  received,  and 
for  which  we  do  not  find  that  he  bad  any  express  legd  sanotiou. 

I  understand  the  derk  of  the  peace  to  be  serving  witliout  a 
sdary,  and  to  be  only  remunerated  by  fees.  In  that  caae.  If 
serrices  are  required  of  him  for  which  he  has  no  fse  allowed  him, 
and  which  he  is  not  bound  to  render  by  any  statute,  or  aa  neces* 
sarily  belonging  to  his  office,  I  take  It  he  Is  no  more  bound  to 
render  such  services  than  any  stranger  would  be.  If  he  does 
render  them  at  the  call  of  the  Justices,  or  in  compliance  with  the 
request  cf  the  munldpdity  or  of  the  couoty  auditors,  he  has  at 
Isast  an  equitable  ctaim  to  recdve  a  Ihir  compensation  for  the  ad 
done ;  and  though  he  might  not  have  been  able  to  sustain  aa  action 
at  law  for  dl  such  services  (while  for  some  he  might),  yet  when 
the  Justices  or  the  county  council  have  audited  and  allowed  such 
charges,  and  have  pdd  them  under  ao  misunderstanding  of  the 
facta,  nor  any  untrue  representation  of  the  officer,  we  consider 
that  the  municipality  have  not  a  legal  right  of  actioa  to  sue  for 
them  back  That  would  not  be  like  the  case  of  a  public  officer 
concerned  in  the  administration  of  Justice  demanding  a  fee  from 
an  individud  for  a  service  rendered  in  the  course  of  the  adminis- 
tration of  Justice,  or  charging  agdnst  and  reodving  from  the 
government,  or  from  a  municipality,  fees  for  services  not  rendered, 
or  for  which  he  liad  made  charges  not  conforming  to  those  author* 
ised  by  law. 

After  suditors  have  had  the  accounte  of  the  clerk  of  the  peace 
before  them,  and  have  exercised  their  Judgment  upon  them,  and 
have  passed  them,  not  being  mided  by  any  improper  conduct  of 
Uie  officer,  I  do  act  think  they  can  reddm  in  an  action  what  they 
have  so  allowed.  If  they  can,  they  can  do  it  after  the  lapse  of 
years,  and  long  after  the  money  which  they  have  voluntarily  pdd 
for  services  rendered,  and  with  a  foil  knowledge  of  the  facts,  had 
been  received  and  spent. 

And  so  also  as  to  such  charges  as  those  for  stationery,  a  blank 
book  for  entering  letters  in,  or  a  press  to  keep  his  papers  la,- 1 
cannot  hdd  that  for  them  the  derk  had  a  Isgd  riofat  to  demand 
payment ;  but  when  those  whose  duty  it  was  to  aucUt  and  pay  the 
aooouttte  passed  thdr  judgment  upon  them,  and  looking  at  the 
circumstances,  thought  the  dlsbursemeate  were  such  as  should  ia 
faimest  be  aUowed  for  to  the  officer,  1  think  there  is  ao  legd  right 
to  recover  back  the  money  firom  him. 

The  services  allowed  aaJ  pdd  to  him  for  asristance  rendered  to 
the  ceuoty  auditors,  are  chargee  of  which  I  take  the  sasse  view. 
The  county  auditoss  need  not  have  employed  him,  hut  thay  muel 
have  expected  to  remunerate  folrly  whatever  persoa  they  did  em- 
ploy, and  I  think,  if  Ihe  defeodaot  was  called  upon  to  give  hia 
time  and  attention  to  that  duty,  he  had  a  ddm  to  be  paid  for  hia 
Ume  and  trouble,  which  claim  was  at  least  Just ;  and  badng  been 
paid  for  it  on  aa  account  rendend  and  audited,  and  when  nothing 
Ulegd  wee  done,  and  no  impodtion  practised,  he  can  keep  what 
he  has  received  as  a  oompeasation. 

In  looking  over  those  charges  of  which  it  cannot  be  sdd  that 
tiftsy  have  any  express  legd  sanction,  I  do  act  think  they  are  all 
such  as  that  we  can  properly  hold  that  an  ac^n  can  be  sustained 
to  reoever  Ihem  back  after  the  accounte  which  contained  them 
have  been  audited  and  allowed,  and  the  money  paid  to  the  officer, 
with  a  knowledge  on  the  plaintiffs'  part  of  the  foots,  and  in  the 
absence  of  any  uatrue  statdaeat  ia  regard  to  the  service  rendered, 
or  of  any  infriageiaent  of  aa  Act  of  Parliament  ia  charghig  more 
thaa  the  fee  allowed  for  the  service. 

But  we  must  bear  ia  miad  that  the  chapter  119,  of  the  Consol. 
Stats,  of  Upper  Canada,  seotioa  8,  makes  it  a  pend  offence  in  the 
clerks  of  the  peace  to  recdve  any  other  or  greater  fee  or  allow- 
ance for  any  of  the  services  perforaied  by  them  than  such  as 
should  be  (and  were)  established  under  the  authority  contained  in 
that  act,  unless  such  fees  as  might  be  allowed  bv  some  other  Act 
of  Parliament  for  other  serrices.  That  dause  does  not  apply,  I 
think,  to  any  disbursemento  mnde  by  the  derk  of  the  peace,  or 
services  rendered  by  him  which  it  did  act  properly  belong  to  his 
office  to  render,  and  of  course  not  to  maj  fees  for  services  which 
I  the  jostloss  were  authorised  to  itquire  him  to  reader,  and  for 
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which  when  so  rendered  a  fee  is  allowed  by  the  tariff;  bnt  it  does 
apply  to  snch  charges  -as  the  following  in  schedule  number  one, 
namely,  1,  6,  7 ;  to  charge  6  in  schedule  three,  unless  we  can 
hold  the  notice  to  a  constable  of  his  appointment  to  come  under 
the  head  of  a  letter  upon  special  business,  and  so  with  the  item 
in  page  22  of  the  tariff,  which  I  think  would  be  a  forced  construc- 
tion, though  the  charge  itself  is  one  that  it  would  be  reasonable 
otherwise  to  allow. 

Also  it  applies  to  all  the  charges  in  schedule  4,  except  that 
item,  ••  Paid  for  a  letter^book  for  the  clerk  of  the  peace,"  which 
the  justices  could  allow  if  they  pleased ;  to  all  the  charges,  I  think, 
in  schedule  No.  6 ;  to  those  in  No.  6,  as  they  seem  to  ha?e  been 
for  services  necessarily  rendered  by  him  in  rirtue  of  his  office  as 
clerk  of  the  peace,  for  which  no  allowance  is  made  in  the  tariff, 
or  by  any  statute  since,  though  it  seems  perfectly  just  that  he 
should  be  allowed  to  charge  and  reoei?e  a  fair  allowance  for  so 
necessary  a  duty  ;  also  to  &e  items  in  schedule  7,  which  stand  in 
principle  on  the  same  ground,  except  the  first  of  the  items,  which 
Is  a  notiflcation  to  a  coroner  of  his  appointment,  for  which  no 
allowance  is  made,  unless  that  can  be  called  a  letter  **npon  spe- 
cial business,"  which  I  think  it  hardly  can  be.  But  the  serrice  is 
one  that  ought  to  be  rendered,  and  for  wliich  there  should  haye 
been  an  allowance  made  in  the  tariff. 

Then  as  to  the  last  mentioned  charges,  beginning  with  schedule 
No.  1,  and  going  through,  as  I  haye  just  done — as  they  are  fees  or 
allowances  receiTed  by  the  clerk,  contrary  to  the  8th  clause  of 
chapter  119,  Consol.  Stats.  U.  C,  is  he  liable  to  be  sued  for  them, 
as  money  illegally  received,  after  his  accounts  have  been  audited 
and  passed  ? 

That  is  a  general  question.  We  had  occasion  to  consider  it  in 
the  case  of  the  County  o/ffaldimand  t.  Martm  (19  U.  C.  B.  178), 
which  may  be  considered  perhaps  as  in  principle  goTcming  the 
present,  though  there  were  scTeral  matters  to  be  considered  in 
that  case  which  were  peculiar  to  it,  and  there  is  in  this  case,  on 
the  other  hand,  a  peculiarity  which  makes  against  the  defendant 
I  mean  the  clause  in  the  statute,  ch.  119,  which  expressly  enacts, 
that  no  other  or  greater  fee  shall  be  receired  by  any  of  the  public 
officers  mentioned  in  it,  for  services  rendered  by  them  respectively, 
than  such  as  shall  be  established  by  the  tariff  which  should  be 
made  under  that  Act,  unless  allowed  by  some  other  Act  of  Parlia- 
ment for  other  services ;  and  which  imposes  a  penalty  of  forty 
dollars  for  any  such  offence. 

Possibly  the  legislature  meant  by  that,  that  the  prohttsitlon 
should  extend  only  to  the  cases  of  fees  that  should  be  illegally 
demanded  of  individuals  for  public  services,  but  I  think  we  cannot 
understand  in  that  sense  only  the  plain  language  used.  It  may 
be  argued  also  that  the  Legislature  Intended  that  the  penalty 
should  be  all  that  the  officer  should  be  subject  to,  and  that  he 
should  not  be  also  required  to  refund  the  illegal  fee  or  allowance. 
1  think  we  cannot  so  determine. 

And  I  also  think  that  we  cannot  hold,  in  the  fkce  of  that  statute, 
that  the  fees  received  contrary  to  its  express  provisions  are  moneys 
which  the  officer  in  equity  or  good  conscience  may  be  sjlowed  to 
hold,  though  he  could  not  have  recovered  them  by  law.  It  seems 
to  me  that  la  a  case  like  this,  the  language  of  the  judges  in  SteeU 
Y.  WaiiamM,  (8  Ex.  626,)  applies  with  peculiar  force;  and  that 
ease  is  an  authority  so  strong  and  clear  against  the  defend- 
ant's right  to  retain  the  money  illegally  received  by  him,  that  it 
leaves  it  only  to  be  considered  by  us  whether  the  same  principle 
can  be  applied  in  this  case,  where  the  defendant  receiYcd  the 
money  from  the  municipality  out  of  the  public  fonds,  as  must  hare 
been  applied,  aocording  to  that  case,  in  regard  to  any  illegal  fees 
which  he  had  received  fh>m  an  individual  for  a  service  rendered 
to  him  by  virtue  of  his  office,  for  which  serrice  he  is  by  the  tariff 
allowed  to  be  paid  by  the  individual,  as  is  the  ease  with 
several  items  contained  in  the  tariff. 


regard  to 


I  can  find  no  authority  for  drawing  a  distinction  in  favour  of 
the  defendant,  founded  upon  the  fact  that  he  is  sued  by  the  county 
which  paid  the  illegal  charges  out  of  the  public  fiinds.  On  the 
contrary,  public  policy  seems  to  require  that  the  law  should  be  at 
least  as  strictly  applied  in  such  a  case  as  in  the  case  of  an  indiridual 
who  had  paid  the  illegal  fee.  But  at  the  same  time  I  do  see  very 
great  inconvenience  that  would  follow  if  accounts  of  this  descrip- 
tion should  be  allowed  to  be  raked  into  long  after  they  haYt  been 


passed  and  paid,  with  a  riew  of  discovering  any  petty  charges 
of  a  shilling  or  Is.  8d.,  and  making  them  the  ground  of  a  law- 
suit to  get  l^k  the  money. 

In  Briibane  v.  Daertt,  (6  Taunt.  148,)  the  inconreniences  and 
hardships  of  such  a  course  are  strongly  pointed  out,  but  I  think 
we  cannot  apply  the  principle  on  which  that  case  was  determined 
to  the  case  before  us.  The  facts  are  in  several  respects  so  unlike 
that  we  could  not  rely  on  it  as  an  authority  in  favour  of  the  de- 
fendant. 

I  hare  endeavoured  to  make  plain  the  conclusions  I  hare  come 
to.  If  my  brothers  concur  in  this  riew,  we  must  leave  it  to  the 
parties  to  apply  what  has  been  determined  by  us  in  such  a  man- 
ner as  to  shew  for  what  sura  the  verdict  should  be  entered,  in 
addition  to  the  sum  mentioned  in  the  case  as  submitted  to,  906  ; 
and  if  it  should  be  required,  the  master  of  this  court  will  assist 
them  in  stating  the  account,  and  will  refer  to  us  if  it  should  ba 
necessary  on  any  point  that  may  seem  doubtfuL 

BuxMS,  J.,  concurred. 

McLvAxr,  X,  baring  been  absent  during  this  term,  gare  no 
judgment 
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BtpcffUd  Ay  B.  0.  Jovss,  SsQ.,  Barridtt^A-Lmot  B^triertfV^Oemri. 

HoLntB,  ▼.  Jacksov. 

Audiomsr    ObtUrad  w&k—BUUtt-^Him  far  miaUoimr  ft  t  niei J  to  < 

hida  I'lidi'icriiiiintfd^ 

An  anctlone»  li  aot  boua4  t»«eespt  «n  bld%  m  a  matter  ofeavM^  tnm 
praMBt  at  Us  anolkm.    An  actloo,  thmndon,  wlH  not  ll»  Ibr  nIMnic  to  ueet/jfi 
■aeh  btd«  unleM  by  rtMon  of  some  aiMdAl  nwiditlom  or  tomu  of  the  aale. 

(T.  T,  26  VU.) 

I>eclaration,  third  count — Also,  for  that  the  plaintiff  had  the 
reputation  of,  and  was  in  the  habit  of  attendlqg  sales  at  pnblio 
auction,  and  purchasing  articles  thereat  both  on  bis  own  account, 
and  on  commission  for  other  persons ;  and  the  defendant,  as  such 
auctioneer  aforesaid,  held  the  sale  at  public  auction,  in  the  second 
count  mentioned,  under  the  conditions  hereinafter  mentioned,  that 
is  to  say  :  <*  Terms  and  conditions  of  auction  sale  of  household 
furniture,  bar  fixtures,.  &c.,  Kingston,  September  7th,  1868  :  each 
and  every  article  to  be  taken  as  it  may  turn  out,  good,  bad,  or  in- 
different ;  any  lot  in  disputa  at  tho  tamo  of  being  adjudged  to  be 
re-sold  to  the  highest  bidder.  Terms  of  payment,  cash,  prior  to 
the  goods  being  removed  or  delivered,  which  is  to  take  place  after 
the  sale  is  cloMd,  and  any  articles  remaining  unsettled  for  ajgree- 
able  with  the  terms  of  sale  will  be  re>sold  on  account  and  risk  of 
the  purchaser,  but  persons  purchasing  to  the  extent  of  fifty  pounds 
or  upwards,  can  have  a  credit  of  three  months  by  famishing  ap- 
proved endorsed  notes."  And  the  Plaintiff  relying  upon  the  said 
conditions  of  sale  hereinbefore  recited,  did  attend  the  said  sale, 
and  bid  in  and  purchased  a  large  number  of  articles  thereat,  other 
than  those  in  the  second  count  mentioned ;  but  the  defendant,  after 
the  plaintiff  had  so  bid  in  and  purchased  a  large  number  of  arti- 
cles at  the  sMd  sale,  as  last  aforesaid,  wrongfVilly,  maliciously,  and 
widiout  reasonable  or  just  cause,  wholly  revised  to  accept  the 
plaintiff's  biddings  for  other  and  subsequent  articles  put  up  by  the 
defendant,  so  being  such  public  auctioneer,  for  public  competition 
and  sale  at  the  said  auction,  although  such  biddings  were  at  differ- 
ent times  tendered  to  the  defendant  And  the  defendant  thereby 
prevented  the  plaintiff  from  becoming'the  highest  bidder,  and  pur- 
chaser of  a  large  number  of  articles  at  the  said  auction,  whereby 
the  plaintiff  lost  a  large  sum  of  money  on  the  articles  already  pur- 
chased by  him  at  the  said  auction,  and  lost  divers  profits  and  the 
benefit  of  the  credit  mentioned  in  the  said  recited  conditions  of 
sale,  and  was  injured  in  his  said  reputation  and  business  of  pur- 
chasing at  auction  on  commission,  and  in  his  credit,  and  was 
otherwise  damnified.     And  the  plaintiff  claims  forty  dollars. 

And  as  to  the  third  count  of  the  declaration  the  defendant  says 
that  the  same  is  bad  in  substance,  on  the  ground  that  an  auo* 
tioneer  at  a  sale  by  public  auction  is  not  compelled  to  receive  in- 
discriminately the  biddings  of  persons  attending  the  sate,  but  has 
an  unqualified  discretion  to  exercise  as  to  any  particular  bidder's 
credit  and  responsibility,  and  the  consequent  right  to  receive  or 
refuse  his  bid. 
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The  followiog  points  were  insisted  on  the  part  of  the  defendant 
on  the  argument  of  the  demurrer  herein  : 

Ist.  That  an  auctioneer  at  a  sale  by  pnblio  ancUon  is  not  com- 
pelled to  receiTe  indiscriminately  the  biddings  of  persons  attend- 
ing the  mle,  bat  has  an  anqaalified  discretion  to  exercise  as  to 
any  particnlar  bidder's  credit  and  responsibility,  and  the  conse- 
qaent  right  to  receiTe  or  refuse  bis  bid,  and  the  conditions  of  sale 
are  not  estoppel. 

2nd.  That  the  plaintiff  at  the  said  auction  sale  iras  not  bound 
to  purchase,  therefore  there  iras  no  consideration  to  bind  the  de- 
fendant to  sell,  80  that  thet^  was  no  mutuality.  The  contract  was 
all  on  one  side,  therefore  nudum  pactum^  and  there  was  no  com- 
plete contract  of  sale. 

8rd.  That  the  plaintiff  should  hare  averred  that  in  the  erent  of 
bis  hafing  become  the  purchaser  of  goods  at  the  said  sale  to  an 
amount  to  have  entitled  him  to  the  credit  mentioned  in  the  condi- 
tions of  »ale,  that  he  had  in  his  possession,  or  was  prepared  to, 
and  could  have  furnished  promissory  notef>  for  the  amount  of  his 
parchases,  that  would  have  been  approved  of  by  the  defendant 
according  to  the  conditions  of  the  sale. 

(7.  W,  Draper f  for  defendant,  contended  that  the  declaration 
was  bad,  because  it  did  not  aver  that  plaintiff  was  willing  to  pur- 
chase to  £60,  or  give  security.  Gist  of  the  action  is  whether  an 
auctioneer  has  a  right  to  refuse  to  take  a  bid  or  not.  He  cited 
Addison  on  Contracts,  89  ;  Paym  ▼.  Cave,  8  T.  R.  148  ;  Cooke  ▼. 
OxUy,  8  T.  R,  658. 

C  Oildersleeve,  contra,  contend  that  the  plaintiff  had  the 
right  to  purchase,  if  the  property  was  sold  at  auction.  He  cited 
Filler  V.  Abrahanu,  6  Moon.  806. 

RiOHASDs,  Q.  C.,  for  the  defendant,  referred  to  Warlow  t.  ^ar-  • 
neon,  28  L.  J.  Q.  B.  18  ;   WardeU  t.  Harrieon,  6  Jur.  N.  S.  818  : 
B.  C.  6  Jur.  N.  8.  66. 

Bbapbb,  G.  J. — The  declaration  charges  the  defendant  with 
wroogfnlly,  malidonsly,  and  without  retfiBonable  or  Just  cause  re- 
flising  to  accept  plaintiirs  biddings  at  an  auction  for  articles  offer- 
ed for  sale,  when  the  plaintiff  had  already  been  the  highest  bidder 
for,  and  bad  certain  other  articles  knocked  down  to  him  as  the 
purchaser  thereof.  The  inducement  laid  is  that  plaintiff  was  in  the 
habit  of  buying  at  auctions  for  himself  and  on  commission  for  other 
persons,  (not  STcrring  notice  thereof  to  defendant.)  That  defend- 
ant as  an  auctioneer  was  holding  a  sale  at  public  auction  on  the 
following  conditions  :  every  lu-tiole  to  bo  takan  m  it  may  turn  out 
to  be  good,  bad,  or  indifferent ;  any  lot  in  dispute  at  the  time  of 
being  adjudged  to  be  re-sold  to  the  highest  bidder.  Terms  of  pay- 
ment, cash,  prior  to  the  goods  being  removed  or  dellyered,  which 
is  to  take  place  after  the  sale  is  closed.  Any  articles  remaining 
unsettled  for  agreeably  to  the  terms  of  sale  to  be  re-sold  on  ac- 
count and  risk  of  the  purchaser.  Persons  purchasing  to  the  extent 
of  £50  or  upwards,  can  have  a  credit  of  three  months,  by  furnish- 
ing approved  endorsed  notes.  Plaintiff  does  not  assert  that  he  was 
the  highest  bidder  for  any  article  which  was  not  adjudged  to  him, 
but  that  the  refusal  of  his  bids  prevented  his  becoming  the  high- 
est bidder.  Nor  does  he  aver  that  he  purchased  some  articles 
with  intent  to  buy  others,  enough  together  to  ^mount  to  £60  ; 
that  defsndant's  refusal  to  accept  subsequent  bids-  prevented  this, 
whereby  be  was  obliged  to  pay  cash  for  what  he  did  buy.  His 
claim  rests  on  the  assumption  that  an  auctioneer  at  a  public  sale 
must  receive  the  bidding  or  offer  of  any  and  every  person  present 
and  does  a  wrong  to  any  person  whose  bidding  or  offer  he  declines 
to  notice  and  receive. 

I  can  understand  that  possibly  an  auctioneer  may  do  a  wrong  to 
tbe  seller,  by  refusing^bids.  As  he  is  agent  for  the  seller  ah  initio 
be  has,  I  apprehend,  the'  right  to  settle  not  merely  the  terms  of 
sale,  but  to  regulate  the  biddings  ;  as  for  example,  to  say  he  will 
not  receive  any  bid  which  does  not  advance  a  given  sum  upon  the 
last  preceding  bid.  He  is  under  no  contract  with  the  intending 
purchasers,  unless  it  arises  from  the  expressed  terms  or  conditions 
of  sale,  until  by  accepting  their  bids  he  becomes  bound  to  com- 
plete the  sale  according  to  those  conditions,  as  in  case  his  condi- 
tions state  the  sale  to  be  without  reserve,  he  is  bound  as  by  a  con- 
tract to  sell  to  the  highest  bidder  who  is  not  the  owner  or  agent 
for  the  owner,  in  other  words,  a  bid  by  or  on  behalf  of  his  prin* 
cipal  is  ecntrary  to  the  contract  to  sell  wUkout  reterve,  and  th^ 
anotiooMT  oaoDOt  receive  it  to  tbe  prejudice  of  the  last  preced- 


ing bidder.     Warlow  v.  Harrison,  (5  Jur.  N.  S.  818,  and  6  Jur. 
N.  8.  66.) 

But  in  a  snle  such  as  it  is  stated  In  this  count,  I  do  not  under- 
stand on  what  ground  any  person  can  claim  as  a  right  to  be  allow- 
ed to  bid — tu  offer  to  become  a  purchaser.  It  will  be  going  beyond 
any  authority  I  have  seen  to  hold,  that  by  holding  an  auction  under 
such  circumstances  there  is  an  implied  duty  or  contract  to  deal 
with  any  person  who  presents  himself,  and  that  the  auctioneer, 
with  due  regard  to  his  responsibilities  to  his  principal  has  not  a 
right  to  refuse  to  deal  with  any  particular  person.  The  principal 
might  reftue  from  mere  caprice  to  sell  to  A.,  B.  or  C.,  and  might 
direct  the  auctioneer  to  refuse  to  sell  to  certain  parties,  and  I  can 
see  no  reason  why  the  auctioneer  (the  agent)  is  bound  by  law  to 
accept  offers  or  bids,  any  more  than  his  principal  would  be.  There 
are  no  special  circumstances  shewn  to  prevent  his  exercising  a  dis- 
oreiton,  which  may  be  very  necessary  under  the  circumstances 
easy  to  imagine.  In  the  absence  of  authority  to  the  contrary,  and 
in  the  absence  of  any  sound  reason  that  I  can  perceive  to  uphold  a 
contrary  decision,  I  think  the  defendant  should  have  judgment  on 
this  demurrer. 

Per  cur. — Judgment  for  defendant 


WZLSOV   BT  AL.   T.    ThI  CORPO&ATIOll  OF  TBI  ITXITSD  GOUVTXU 

or  HnaoH  axd  Bauon. 

Rfftnnee    Orier  of—OounaO^AtdkeHfy  to  Umd  by  nmdertaleimff^JaetU  uf 
4^emdatifUf  aUameif^Ae  mckpomerto  bmd  dtfendtaU^^AweardL 

Xh«  mU  for  •  reftraBM  la  tbto  cvam  wu  graated  on  rMdlng  tho  ooomit  to  rafor 
•ndoraed  on  the  rword  at  nieiprim;  It  atatad  that  the  eanao  and  all  matters 
in  diffttTenoe  betwava  the  partut  ihonld  be  referred  to  8.  C^  and  among  other 
things,  almtad  that  the  erldanoe  as  taken  before  the  Jndge  at  nigt  jiriut  phoald 
be  read  before  the  arUtimtor,  and  that  any  qo^etioa  of  law  whkh  abonld  arlee, 
at  the  reqoeat  of  either  part  j  ehould  be  refcxred  to  i  he  eonrt,  and  coate  of  cauae, 
jefifivnce  and  of  the  award  to  abMe  the  event.  The  order  of  reference  as  made  a 
mUofeovrt  dUfored  IhMn  the  above  nemoranda,  in  these  among  otlter  things— 
1st,  by  dirssting  ibeee  eoatu,  kc^  shonld  be  in  the  dIscretloB  of  tfaa  arbitrator. 
2nd,  tliat  the  arUtrator  fhoold  not  be  leqnired  to  isaeifs  any  legal  guesUona 
for  the  dedslon  of  Um  oonrt. 

Messrs.  W.  P.  *  B.  aeted  thronghont  this  matter  as  agsnts  for  the  dHtadant^ 
attorney,  all  the  psftrm  In  the  suit  being  serrad  apon  Uiem ;  sad  W.,  one  of 
the  members  of  the  (Inn,  was  counsel  for  the  defondants  in  the  cause  both  at 
niti  pritu  and  before  the  arbitrator. 

It  was  proTsd  that  on  an  undertaking  of  W.  as  eounsel  for  defimdaati  not  to  ndaa 
any  qaMkm  of  law,  the  terms  of  iiiiseni'ii  wan  altased  as  above  bf  oonsent  of 
W.  aod  of  oouneel  for  the  plalntUfs. 

On  motion  to  set  aMdv  the  award  and  final  judgment,  hdA,  that  W.  had  power 
and  authority  either  as  eouneel  or  as  agent  fur  the  defondsnti^  attorney  in  hJ* 
dlMTBtioii  io  tile  mattsM  In  this  suit  to  bind  the  defiandants ;  and  that  aeeonl- 
Ingly  d«r«nd«ntfl  were  bonnd  by  lkls(W.'»)  nndertaklng  as  above,  and  the  award 
must  therefore  be  tlpheld. 

(IC  T.  26  Tie.) 

E,  A.  ffarrieon  obtained  a  rule  niVi  in  the  Practice  Court, 
returnable  here,  calling  on  the  plaintiffs  to  shew  cause  why  the 
agreement  dated  17th  of  August,  1861,  should  not  be  declared  null 
and  void  on  the  ground  that  Adam  Wilson,  Esq  ,  had  no  authority 
to  enter  into  it  so  as  to  bind  defendants,  or,  why  so  much  of  the 
order  of  reference  and  rule  embodying  the  same  as  directs  that  the 
arbitrator  shall  not  be  required  to  reserve  any  legal  question  for 
the  opinion  of  the  court,  but  that  his  conclusion  on  the  law  and 
facts  should  be  final ;  and  that  the  arbitrator  shall  have  power  to 
fix  the  period  for  payment  of  any  sum  he  may  award,  should  not 
be  rescinded  or  varied  upon  the  ground  that  the  order  and  rule 
depart  flrom  the  terms  of  the  consent  for  a  reference,  and  why  the 
award  and  final  Judgment  entered  in  this  cause  should  not  be  set 
aside  on  the  following  grounds  :  1st.  That  the  arbitrator  exceeded 
his  authority  in  determining  questions  of  law  and  awarding  as  to 
costs  in  a  manner  not  authorised  by  the  terms  of  the  original  re- 
ftrence.  2nd.  That  the  arbitrator  in  doing  so  acted  under  an 
agreement,  dated  the  17th  of  August,  1861,  purporting  to  have 
been  made  between  Hector  Cameron,  Esq.,  attorney  for  the  plain- 
tifi^  and  Adam  Wilson,  Esq.,  acting  for  defendants,  which  agree- 
ment, so  far  as  the  said  A.  Wilson  was  concerned,  was  in  excess 
of  any  authority  which  he  possessed,  aod  in  no  manner  binding  on 
defendants.  8.  That  the  arbitrator  ordered  payment  of  the  sum 
of  money  at  a  future  day  when  no  authority  so  to  do  was  given  by 
the  terms  of  the  original  reference.  4.  That  the  award  is  contra- 
ry to  law  in  this,  that  under  the  first  count  of  declaration,  in  res- 
pect to  which  the  arbitrator  awarded  the  plainttfiTs  $6600,  the 
plaintifib  are  not  in  law  entitled  to  recover  f^om  the  defendants 
the  said  ram,  or  any  sum  what^er.    6.  That  tbe  awerd  is  con* 
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trary  to  law  Mid  eridenoe,  in  tbis,  thai  under  tbe  third  oonnt,  in 
reapeot  to  whiok  tba  arbitrator  awardad  to  plalntiffii  $6962,  plain- 
tiffs  are  not  entitled  to  reoover  from  the  defendants  the  said  sura, 
or  any  sura  whaterer.  6.  On  grounds  disclosed  in  affidavits  and 
papers  filed.  Or  why,  notwithstanding  tbe  agreement  of  tbe  17th 
of  Aognst,  1861,  and  tbe  award,  tbe  cause  should  not  be  again  re- 
ferred to  tbe  arbitrator  upon  tbe  terms  of  tbe  original  reference, 
IVeed  of  tbe  provisioa  of  tbe  agreement  of  tbe  17th  of  August, 
1861,  on  tbe  ground  that  the  agreement  is  not  binding  on  the 
defendants,  and  was  In  excen  of  tbe  authority  of  tbe  s^d  A. 
Wilson. 

Tbe  rule  was  granted  on  reading,  first,  tbe  consent  to  refer,  en- 
dorsed on  the  reoord  at  nui  pritu,  which  was  that  tbe  cause  and 
all  matters  in  difference  be  referred  to  the  arbitration  of  S.  Connor, 
Q.  C,  with  power  to  examine  witnesses  under  oath,  and  the  same 

Kwer  of  amendment  as  a  Judge  at  niiipriut.  Award  to  be  made 
fore  tbe  first  day  of  Baster  Term,  then  next  or  such  other  time 
as  tbe  arbitrator  might  In  wridng  enlarge  tbe  reference  to.  A 
Tcrdict  to  be  taken  for  tbe  plaintiffs,  with  $20,000  damages,  sub- 
ject to  be  reduced,  increased,  or  a  verdict  entered  fbr  defendants 
by  the  arbitrator.  The  CTidence  as  taken  by  the  judge  at  nitipriu* 
to  be  read  before  tbe  arbitrator,  and  any  question  of  law  arising 
In  tbe  case  to  be  leilsfred  to  tbe  court,  at  the  request  of  either 
party  ;  costs  of  tbe  cause,  reference  and  award  to  abide  tbe  erent 

Tbe  order  of  reference  as  made  a  rule  of  court  differed  from 
this,  by  directing  that  the  costs  of  the  cause,  reference  and  award 
be  in  the  dlecretlon  of  the  arbitrator ;  and  thai  tbe  arbitrator 
should  not  be  required  to  find  speclfloeny  on  tbe  issues,  but  might 
award  damages  generally  on  tbe  Tarious  counts.  And  by  direct- 
ing that  each  party  should  produce  books,  papers,  &c.,  to  the  ar- 
blMtor,  and  that  the  arbitrator  should  not  be  required  to  reserre 
any  legal  questions  for  the  opinion  of  the  oourt,  but  bis  conclusion 
and  award  on  the  law  and  facts  should  be  final,  and  that  he  should 
bsTs  power  to  fix  the  period  for  payment  of  any  sum  be  might 
award,  witbeut  delaying  plalntiiFs'  right  to  enter  judgment. 

Tbe  award,  dated  tbe  24tb  of  August,  1861,  after  divers  recitals 
determined  the  first  and  third  counts  of  tbe  declaration  (the  first 
count  being  a  spedal  count  on  a  contract  entered  into  between 
plaintiffb  and  defendants^  and  the  third  being  an  aggregate  of  tbe 
common  counts)  in  faTour  of  tbe  plaintiffii,  and  the  arbitrator  as- 
sessed damages  of  plaintiff's.  In  re^Mct  of  tbe  matter  in  tbe  first 
count,  and  the  Issues  joined  thereon,  at  $6600,  and  in  respect 
of  the  matter  In'  the  common  counts  at  $6962.  The  arbitrator 
ordered  tbe  coals  of  the  cause  in  respect  of  tbe  first  and  third 
counts,  when  taxed  to  be  paid  by  defendants.  No  damages  were 
assessed  to  plaintiffs  on  the  second  count,  and  no  coots  thereon 
given  to  either  party.  Each  party  were  to-  pay  their  own  costs 
of  tiie  reference.  The  defendants  to  pay  tbe  costs  of  tbe  award. 
The  verdict  to  be  reduced,  and  the  judgment  entered  for  plaintiffii 
on  tbe  first  and  third  counts  for  the  respecttre  sums  above  men 
Honed,  amounting  together  to  $12,462.  The  amount  of  judgment 
including  costs,  when  taxed,  and  of  award  to  be  paid  by  defend- 
anu  to  plaintiffii  on  the  16th  of  October,  1861,  but  that  delay 
was  not  to  afl^t  tbe  plaintiffs*  right  to  enter  judgment 

The  affidavit  of  Robert  Gibbons,  warden  of  tbe  united  counties, 
stated,  among  other  matters,  the  making  of  an  agreement,  dated 
tbe  16tb  of  August,  1861,  between  tbe  counsel  for  the  defendants, 
Adam  Wilson,  Ssq.,  and  tbe  plaintiffs'  attorney,  to  the  effect  follow- 
ing :  that  such  agreement  snould  be  taken  as  part  of  the  order  of 
reference,  and  aa  if  embocUed  In  tbe  orioinal  submission.  That  tbe 
arbitrator  should  not  be  reauired  to  find  specifically  on  tbe  issues, 
but  might  award  or  assess  damages  generally,  or  on  tl^  different 
Aounts.  That  the  costs  of  tbe  cause,  reference,  and  award,  t bonld 
be  in  the  discretion  of  the  arUtrator.  That  tbe  arbitrator  should 
not  be  requiied  to  leoerve  any  legal  questions  for  tbe  opinion  of 
the  court,  but  bis  conclusion  and  awarid  on  tbe  law  and  fbota  should 
be  final,  and  that  be  ehould  have  power  to  fix  the  period  for  the 
payment  of  any  sum  he  might  award,  but  that  provisloo  was  not 
to  affect  the  plaintUfs'  right  to  enter  judgment  under  tbe  refer- 
ence and  award. 

Mr.  Gibbon's  sfildavit  then  stated  that  Mr.  Wilson  bad  no  au- 
thority whatever  fr«m  tbe  defendants  to  enter  into  that  agreement, 
nor  any  power  or  permision  so  to  do.  That  defendants  had  no 
knowledge  of  said  agreement  uaiil  nbout  tbe  20tb  of  Beplember, 


That  defendants  desired  and  intended  to  have  all  legal  questions 
referred  to  the  court.  That  the  award  was  not  served^on  defend- 
ants' counsel  until  the  12th  September,  1861,  and  defendants  had 
DO  knowledge  of  its  contents  until  it  was  too  late  to  move  to  set  it 
aside. 

Malcolm  C.  Cameron,  the  defendants*  attorney,  also  made  an 
affidarit,  that  he  did  not  authorise  Mr.  Wiliton  to  enter  into  tbe 
agreement  set  out  in  tbe  award,  nor  had  he  aoy  knowledge  thereof 
until  he  received  the  award  about  the  middle  of  September  last 
That  such  sgreement  was  entered  into  by  Mr.  Wilson,  without 
tbe  knowledge,  permission,  or  authoritj  of  tbe  defendants,  or 
their  attorney.  That  several  legal  questions  were  raised  before 
the  arbitrator  by  defendants'  counsel,  (Mr.  Wilson,)  which,  if 
referred  to  tbe  court,  would,  as  the  attorney  believes,  be  found  in 
fkvour  of  defendants.  That  thetoward  was  not  served  on  defend- 
ants, or  tbeir  attorney,  nor  had  they  any  knowledge  of  the  con- 
tents thereof  until  it  was  too  late  to  apply  to  tbe  court  agelnst  It 
last  term. 

An  additional  affidarit  of  Mr.  Gibbon  was  put  In,  rriteratlng  tbe 
statements  of  the  former  one,  and  adding,  that  firom  tbe  moment 
the  defendants  became  aware  of  the  contents  of  the  award,  and  tbe 
consent  of  Mr.  Wilson  to  the  alteration  of  tbe  rule  of  referenoe,  it 
was  determined  to  resist  the  award  and  to  apply  to  set  it  aside. 
That  he  never  led  the  plaintiffs  to  believe  tbe  money  would  be  paid 
as  directed  by  the  award,  of  which  they  bad  notice  served  on  them 
until  after  last  term,  nor  were  they  aware  of  tbe  publication  of  tbe 
award,  nor  bad  they  any  notice  thereof  until  after  the  period  afore- 
said. Annexed  to  this  affidavit  Is  the  affidavit  of  Alexander  M. 
Ross,  treasurer  for  tbe  united  counties,  stating  that  he  was  tbe 
priacipal  party  engaced  in  adrising  with  tbe  counsel  in  this  case, 
at  Toronto,  and  was  in  fVequent  communicatien  with  A.  Wilson, 
Rnq.,  Q.  C,  who  was  acting  for  defendants,  and  is  well  acquainted 
with  tbe  facts  attending  tbe  case  and  arUtratioa.  That  be  has 
careftilly  read  over  tbe  afiHarit  of  Mr.  Gibbons,  and  koowe  it  to 
be  true  in  subetanee  and  in  feet,  except  tbe  paragraph  denjing 
that  Mr.  Gibbon  eter  led  the  pbilntafb'  attorney  to  believe  the 
money  would  be  paid,  and  that  be  beKevea  to  be  tr«e. 

Tbe  defendants'  attorney  made  a  second  affidarit  denying  that 
Mr.  Wilson  had  authority  or  permission  frt>m  defbndants  or  their 
attorney  to  make  tbe  agreement  of  the  1 7th  of  August,  1861,  and 
asserting  that  the  award  was  not  served  on  deftodaati  or  their 
attorney,  nor  had  th^  any  knowledge  of  its  contents  or  any  notice 
of  the  publication  thereof  until  it  was  too  late  to  apply  to  tbe  court 
last  (i.  i.  Trinity)  term  to  set  it  aside,  and  that  judgment  baa  been 
entered  and  execution  placed  in  tbe  sheriff's  hands  in  this  oauae. 

The  pluntififa'  atttomey  made  an  affidarit  stating  that  Inunedinte- 
ly  after  the  commeooement  of  this  suit,  the  defendants'  attorney 
instructed  bim  to  serve  nU  papers  in  this  suit  on  Mr.  Adam  Wilson, 
or  on  tbe  firm  of  Wilson,  Patterson  &  Beaty,  of  which  fbrm  Mn 
Wilson  is  a  member,  and  treat  him  and  bis  firm  aa  tbe  agents  of 
him,  thedefendantsP  attorney.  In  coneeqnenoe  >  of  the  nsnal  agent 
of  the  defendanta'  attorney  being  retained  on  behalf  of  the  plaintiff 
That  Mr.  Wilson  and  bis  firm  acted  througbont  this  inlt  as  agenta 
for  tbe  defiindants'  attorney^  and  received  and  served  all  papcra 
and  documents  herein.  That  tbe  award  was  made  and  published 
by  tbe  arbitrator  herein,  on  tbe  Saturday  before  last  Trinity  Term 
and  the  plaintifTs  attonicy  baring  received  noHce  on  that  day  firom 
the  arbitrator  thnt  be  had  pnbliabed  his.  award,  be  served  on  tbe 
same  day  notice  on  Mr.  Wilson  that  tbe  awnrd  was  published* 
That  it  was  distinctly  understood  by  both  parties  during  tbe  argn* 
ment  before  tbe  arbitrator  that  tbe  award  would  be  publisbed  be- 
fore Trinity  Term.  That  on  the  first  or  second,  day  of  Trinity 
Term  the  plaintiffs'  attorney  had  a  conversation  with  Mr.  Wilson 
as  to  tbe  award,  when  Mr.  WDson  spoke  in  general  terms  of  the 
contents  of  tbe  award.  That  up  to  or  about  the  24th  of  October, 
1861,  plaintiilb'  attorney  had  no  intimation  that  tbe  defendants 
meant  to  contest  the  award,  bnt  bad  been  prerionsly  led  to  be- 
lieve by  conversation  with  the  treasurer,  and  with  tbe  attorney 
of  defendants,  thattboy  acquiesced  in  tbe  award  and  would  pay 
the  amount,  and  that  at  the  request  of  the  attorney  for  defiind* 
ants  be  delivered  to  him  his  bill  of  costs  snd  affidavit  of  dis* 
bursements  about  tbe  1st  of  October.  That  Mr.  Wilson  acted 
as  Agent  for  tbe  defendants'  attorney,  and  ss  counsel  for  defend- 
ants tbnmghoat  tbe  whole  case.    That  tbe  nrlutrator  was  ant 
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requested  to  state  any  qaebtion  of  hiw  for  the  opmion  of  tbe 
eoart,  there  haTing  been  merely  a  oonTenatioii  irhether  he  should 
be  so  requested.  Tbat  after  the  eTideuoe  had  beeo  giTen  aud  a 
long  argument  oonolnded.  a  dlseussion  arose  between  the  counsel 
and  the  arbitrator  as  to  the  authority  of  the  latter,  and  tbe  neoes- 
sity  for  reserring  any  question  of  law.  Mr.  Wilson  stated  that 
the  only  question  of  law  as  to  the  first  count  that  could  be  raised 
was  in  reference  to  the  agency  of  Bosanqnet  &  Cp.  That  the  arbi- 
trator intimated  Uiat  he  wonld  have  to  find  as  a  fact  that  the  said 
firm  were  the  iigentf  of  the  defendants  alone,  and  such  finding 
would  Tirtually  determine  the  suggested  question  of  law,  and  fh>m 
the  e?idenoe,  the  finding  on  the  questions  of  fact  necessary  to 
raise  questions  of  law  must  be  in  fkToqr  of  the  plaiatiffii,  when 
Mr.  Wilson  suggested  that  if  the  plaintiffs*  counsel  would  leave 
the  whole  question  of  costs  to  thO  arbitrator,  and  allow  him  to  fix 
a  time  for  tbe  payment  of  the  money  awarded,  he  (Mr.  W.)  would 
be  disposed  not  to  raise  any  question  of  law,  and  after  oonsidera- 
tioB  for  a  day  or  two,  the  agreement  altering  the  terms  of  the 
reference  was  arrived  at ;  the  only  inducement  for  the  plaintilfii* 
counsel  to  consent  to  alter  the  terms  of  the  reference  was  to  avoid 
farther  delay.  That  the  defendants'  attorney  was  not  present  at 
the  trial,  nor  at  any  sitting  of  the  arbitrator,  nor  at  the  argument 
of  the  demurrers,  but  Mr.  Wilson  attended  at  all  the  sittings  of 
the  arbitrator,  nearly  thirty,  except  two  or  three  at  the  beginning 
and  the  whole  mana^ment  of  the  case  from  the  drawing  of  the 
pleas  until  the  taxation  of  costs  on  the  24th  of  October,  1861,  was 
entrusted  to  and  conducted  by  Mr.  Wilson. 

Miehards,  Q.  C,  and  Hector  Cameron  shewed  cause,  citiug 
Swin/en  t.  Swmfm,  18  C  B.,  486,  and  8  Jur.  N.  8.  1109; 
8.  C.  1  C.  B.  N.  S.  864,  and  5  fi.  &  N.  890 ;  Thomat  r.  ^arrw, 
27  L.  J.  Bx.  868  ;  Chambers  t.  Mason^  6  G.  B.  N.  8.  69 ;  8.  C. 
4  Jur.  N.  S.  1037  ;  ffaU  t.  Fealherttone,  8.  H.  &  N.  284 ;  In  re 
Hobler«  8  Bea.  101 ;  Kees  r.  Waters,  16  M.  ft  W.  269. 

S.  A.  Barneon^  in  support  of  the  rule,  cited  Wadt  t.  EUmMn^ 
18  M.  ft  W.  647  ;  Fwmhmi  ▼.  Boglti  4.  Buss.  142  ;  Hargnnt  v. 
H^rffrm^e^  12  Beav.  406  ;  OoiM^e  ▼.  Horn,  8  Bing.  119  ;  Brooke 
▼.  Petfonsy  1  D.  ft  L.  691 9  In  re  Bvrt,  6  B.  ft  G.  668  ;  B^ywKrd 
T.  PkSUipe,  6  A.  ft  B.  119;  PotUr  t.  Xfewmeui^  4  Dow.  P.  G.  604. 
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Deatsb,  G.  J'.-^The  first  question  is,  whether  this  application  is 
not  too  late.  The  rule  niai  was  moved  on  the  4th  day  of  Michael- 
mas Term  (21  st  November)  in  th«  Pnustf aa  Onnrt  rsturflabte  here. 
The  a;ward  is  dated  the  24th  August  last.  The  following  Monday, 
August  26th,  was  the  first  day  of  last  Trinity  Term.  Ko  applioa- 
tlea  of  iay  kind  ih»  mude  anttl  the  24th  of  October,  1861,  when 
a  summons  was  obtained  in  Chambers  to  slay  proceedings.  This 
appaaf*  only  from  the  statement  of  eomsel  in  argument,  from  some 
of  the  afidaviurcferred  to  in  drawing  «p  tbe  rule  tM  betsg  stacked 
aaftted  in  Ghambers  on  the  24ib  October,  1861,  and  attached  to  tbe 
oopy  of  award  and  other  papers  p«t  in  on  moving  for  the  rvle  fM, 
Ti»  delay  to  movie  Is  aoooiiuted  for  on  the  peart  of  the  defendants, 
by  nateme&tB  oontained  in  the  two  affidavite  of  the  warden  of  the 
united  oountiea,  (the  defendants,)  ami  in  two  afldavitB  of  the 
defendants  attomor,  one  of  each  having  been  swctn  tbe  91st 
Oetober,  1861,  and  .used  on  the  appUeatieii  la  Chambert ;  the 
othete  bmng  sworn  on  the  16th  and  18tli  Nownliev  r«Bpeetlvely. 
The  one  ftoet  atrom  by  the  trseden,  states  tlmt  the  award  mm  not 
served  on  defeadaata*  ooaaael  until  the  13th  of  Septettbeir,  1861, 
ner  had  defeadaalo  any  knowledge  of  He  ooateata  until  It  wai 
idt^tather  too  lata  to  set  the  same  aside  last  (Trtal^)  ten*. 

Tke  that  aflidavH  made  by  defradants'  attomc7  staites  fiiat  the 
award  was  not  served  on  defendants  or  their  attorney,  nor  had 
they  aay  knowledge  whatever  of  the  contente  thereof  until  it 
wiia  too  lale  to  apply  to  tbe  court  last  (Trinity)  term. 

hk  hie  second  affidavit  the  warden  repeats  his  former  state* 
aent^  an4  addt  that  defeodante  bad  no  notice  whatever  served 
oa  tiem  ;  that  such  award  was  not  made  until  after  last  term  ; 
nor  were  {A<y  aware  of  the  publication  of  the  award,  nor  had  theff 
taj  notice  whatever  thereof  until  after  the  period  aforesaid. 

An4  the  second  affidavit  of  the  defendants'  attorney  states 
that  the  award  was  not  served  on  the  defendanie  or  their  attorney, 
nor  had  they  any  knowledge  whatever  of  the  contents  or  any 
Botice  of  the  publication  thereof  ^ntil  it  was  Coo  late,  ftc. 

there  !b  a  palpable  inadvertanoe  involving  an  apparent  incon* 


sistenoy  in  tiie  manner  in  whieh  the  term  *■  defendants'*  is  used, 
as  if  they  were  individuals  inetead  of  being  a  corporation.  It 
would  have  been  more  to  the  purpose  to  deny  notice  and  know- 
ledge on  the  part  of  those  officers  of  the  corporation,  notice  to 
whom  would  be  notice  to  the  «*  defendants."  The  second  affida^ 
vit  of  the  defendants  attorney  is  inconsistent  with  the  idea  that  la 
denying  notice  or  knowledge  to  or  on  the  part  of  tbe  "defendants" 
he  can  refer  to  and  Include  implied  or  legally  imputed  notice  oit 
knowledge,  or  he  would  not  have  stated  that  the  award  was  not 
served  on  the  defendants  or  their  attorney,  since  service  on  hhu 
as  their  attorney  would  for  all  purposes  now  under  discussion, 
have  been  service  on  them  ;  notice  of  publication  Or  of  the  con* 
tents  of  the  award  to  him  would  have  l>een  notice  to,  or  serviea 
on,  hie  duly  authorised  agent  as  the  defendants^  attorney  wonld 
liave  beaa  notioe  to,  and  service  on«  himself. 

On  the  other  nde  two  affidavita  are  made  1^  the  plaintiflb'  at-^ 
torney,  the  first  sworn  on  tbe  26th  of  Ootober,  the  laet  oatfae  29th[ 
NovemlMr*  In  tlie  first  it  is  stated  that  the  defendanta'  attorney 
and  their  treasurer  within  the  last  month  **  both  led  him  to  believe 
that  the  money  wonld  be  paid  on  the  16th  October  as  directed." 
That  the  defendants  counsel,  meaning  Mr.  Wilson,  was  aware  of 
the  terms  of  the  award  within  the  first  two  digre  of  Trinity  Term, 
although  a  copy  of  the  award  was  act  thea  served,  **  but  a  notiea 
of  publioatioa  of  the  award,  was  served  on  the  defeadaais  before 
the  first  day  of  Trinity  Term."  And  further,  that  Mr.  Adam 
Wilson  acted  as  agent  for  the  defendants'  attorney  and  as  counsel 
for  the  defendants.  This  affidavit  was  Imowa  to  the  wardea 
when  he  made  his  second  affidavit,  as  the  16th  paragraph 
thereof  shews,  and  must,  I  think,  have  been  al^o  known  to  the 
defendants'  attorney.  And  yet  in  all  the  affidavits  filed  oa 
behalf  of  the  defendants,  all  reference  to  Mr.  Wilson  as  agent  for 
the  defendants'  attorney  is  most  studiously  avoided,  not  a  word  is 
said  of  any  communication  to  or  from  him  on  the  subject  of  his 
making  tbe  agreement  of  the  17th  August,  or  of  his  being  agent  of 
the  defendants'  attorney,  or  of  his  having  had  notice  of  publica- 
tion, or  even  being  served  with  the  award,  though  the  warden 
swears  tbe  award  was  not  served  on  the  defendants'  counsel  until 
the  12th  of  September,  1861,  a  fact  not  otherwise  appearing  on 
the  papers  before  us,  except  by  an  endorsement  on  the  copy  of 
the  award,  which  is  attadMd  to  an  affidavit  of  the  defendants' 
attorney  sworn  the  10th  Norember,  that  such  copy  was  not  served 
until  the  12th  of  September,  1861,  as  appears  by  Uie  memorandum 
thereof  endorsed  thereoa  by  the  ooonsel  for  the  defendants. 

The  seeond  affidavit  made  by  the  plaintifEB*  attorney  ataies  mora 
fkilly  that  on  the  same  day  the  award  was  made,  he  served  Mr. 
Wilson  with  notice  that  the  award  was  published.  That  Blr.  Wil- 
son, on  the  first  or  second  day,  knew  generally  the  contents  of  the 
award,  and  that  he  acted  as  agent  for  the  defendants'  attorney. 
And  that  plaintiffs'  attorney  was  told  by  defendants'  attorney  to 
serve  all  papers  in  the  suit  upon  Mr.  Wilson,  or  the  firm  of 
Wilson,  Patterson  ft  Beaty,  of  which  Mr.  Wilson  is  a  member, 
and  to  trOat  him  and  his  firm  as  tbe  aaents  of  the  defendants' 
attorney  in  this  suit,  and  that  Mr.  W.  and  his  firm  acted  through- 
out this  suit  as  agent  for  defendants'  attorney,  and  received  and 
eerved  all  papers  s;nd  doouments  therein.  And  again,  that  defend- 
ants* attorney  was  not  presOnt  at  the  trial  or  any  of  the  sittings 
of  the  atbitrator,  and  that  the  whple  management  of  the  defend- 
ants' case  ttam  tlie  drawing  of  the  pleas  until  the  taxation  of  the 
costs  was  entrusted  to  and  condiicted  by  Mr.  Wilson. 

From  the  manner  in  whioh  Mr.  Wilson's  alfeged  want  of  aathority. 
to  make  tbe  agreement  of  the  17th  August  is  pressed  upoa  oa,  I 
do  not  doubt  that  his  character  as  agent  of  the  defeadanu'  attor* 
ney  would  have  been  repudiated  if  he  had  not  filled  that  position. 
I  conclude  that  Mr.  Wilson  especially,  and  hisfirm  geaerally  were 
agents  in  this  cause  for  the  defendants'  attorney  ;.  and  that  they 
had  notice  of  the  publication  of  the  award  before  Trini^  Term.  I 
doubt  as  little  that  if  there  had  been  any  omission  on  Mr.  Wilson's 
part  duly  to  advise  the  defendants'  attorney  of  the  proceedings, 
we  should  have  heard  of  it  unless  the  matter  was  so  entirely  left 
to  Mr.  Wilson's  management  as  to  make  this  unnecessary.  The 
very  guarded  and  confined  language  in  whioh  the  defeadaats'  at- 
torney denies  notice  or  knowledge,  fails  to  satisfy  me  that  he  was 
not  informed  by  Mr.  Wilson  of  £e  steps  and  proceedings  taken  in 
the  oaoae,  and  I  think  justifiea  tha  oonolaaioa  that  ha  had  an  ao» 
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ta$X  as  well  m  impated  knowledge  wbioh  arose  from  serTicea  on' 
and  notice  to,  his  agent. 

And  if  the  application  had  been  merely  to  set  aside  the  award, 
I  sbonld  have  been  prepared  to  hold  it  too  late,  not  having  been 
made  in  Trinity  Term,  or  possibly  beoanse  not  made  within  the 
first  four  days  of  that  term. 

But  a  diflferenoe  is  taken  in  this  case,  where  a  Judgment  entered 
upon  an  award  is  mo?ed  against,  and  it  appears  settled  that  snob 
a  motion  is  not  so  limited  hi  point  of  time,  but  it  can  only  be  made 
on  objections  apparent  on  the  face  of  the  award,  and  the  argoment 
for  the  plaintiffs  is,  that  the  agreement  of  the  17th  of  Angnst 
being  set  oat  on  the  award,  the  objection  is  open  on  this  motion, 
and  that  as  Mr.  Wilson  had  no  authority  to  bind  the  defendants 
by  it,  the  award  is  bad. 

The  form  of  the  objection  is  that  Mr.  Wilson,  as  deffodants' 
counsel  had  no  authority  to  change  the  original  submission,  and 
Taiy  and  extend  the  authority  giTcn  to  the  arbitrator. 

I  take  it  to  be  sufficiently  established  that  Mr.  Wilson  filled  not 
only  the  character  of  counsel  for  defendants,  but  also  of  agent  to 
the  detadants'  attorney.  Many  decided  cases  shew  the  authority 
of  an  attorney  to  refer  a  cause,  to  select  the  tribunal  by  which  the 
matter  In  dispute  between  his  client  and  the  opposing  party  shall 
be  decided,  and  some  of  them  extend  to  counsel  also.  I  refer  gene- 
rally to  Swiften  y.  Lord  Chdmtford^  6  Jur.  N.  8.  1042  ;  IVmer  ▼. 
DMer,  8  Taunt  486,  which  is  approved  in  FavUU^  t.  tht  Eattem 
CoutUie9  Railway  Companyt  2  Exch.  844,  a  case  particularly  appli- 
cable, for  there  as  here,  the  defendants  were  a  corporation,  and 
there,  though  not  here,  it  was  oljected  that  it  should  be  shewn 
that  their  attorney  had  authority  under  seal  to  defend  or  refer  the 
cause.  The  language  of  the  Judges  as  to  the  authority  of  the  at- 
torney to  r^er  a  cause  is  explicit,  and  if  this  be  so,  it  carries  with 
il  power  to  alter  or  vary  the  terms  of  the  submission.  The  case 
of  ffatton  T.  BoyU,  8  H.  ft  N.  600,  does  not  conflict  with  this  view 
while  the  ease  of  Withers  y.  Parker^  4  H.  &  N.  624,  and  in  error, 
6  H.  &  N.  726,  shews  the  authority  of  the  agent  for  the  attorney 
to  be  as  effectual  in  the  matters  entrusted  to  him  as  that  of  the  at- 
torney himself. 

Upon  either  ground,  therefore,  Yiewing  Mr.  Wilson  as  counsel 
for  the  defendants,  or  as  agent  for  the  defendants  attorney,  espe- 
cially entrusted  as  he  was,  I  am  of  opinion  that  he  could  and  did 
bind  the  defendants  by  his  agreement  of  the  17th  August,  1861. 
This  is  the  only  objection  apparent  on  the  face  of  the  award,  or  at 
all  CYcnts  any  others  apparent  on  the  award  depend  on  H,  and  as  I 
think  it  fkils,  the  rule  must  be  discharged. 

Haoa&tt,  J. — In  this  application  it  is  admitted  that  the  refe- 
rence was  duly  made  at  mriprnu  as  endorsed  on  the  record.  This 
was  signed  by  Mr.  Wilson  as  representing  the  defendants.  It 
contains  a  proTislon  that  any  question  of  law  should  be  referred 
to  the  court  at  the  request  of  either  party. 

The  chief  point  urged  against  the  award  is  the  agreement  of  the 
17th  August,  1861,  as  an  alleged  excess  of  anthori^  on  Mr.  Wil- 
son's part.  This  gentleman,  as  is  abundantly  erident,  was  en- 
trusted either  as  counsel  or  agent  for  defendants'  attorney  with  the 
management  of  the  defendants'  case  before  the  arbitrator. 

It  appears  to  me  to  be  of  no  moment  whatcYer  as  to  which  posi- 
tion he  filled.  It  is  sufficient  to  say  that  on  him  dsYolYcd  the  legal 
management  of  the  case,  and  it  is  not  pretended  that  he  acted 
otherwise  than  in  perfect  good  faith  and  to  the  best  of  his  judg- 
ment I  also  consider  that  in  this  branch  of  the  application  itls 
quite  immaterial  whether  he  bad  or  had  not  authority  to  make 
tills  agreement.  To  my  mind  It  disposes  of  the  question  simply 
to  state  the  fact  that  the  arbitrator  was  not  requested  by  defend- 
ants* counsel  or  agent  to  reserYc  any  legal  question  for  the  court 

It  must  be  borne  in  mind  that  we  are  not  now  discussing  any 
dispute  between  the  client  and  his  professional  adviser,  but  we 
are  asked  to  set  aside  an  award  and  judgment  as  against  defendants 
on  an  alleged  excess  of  authority. 

I  think  the  law  would  be  In  an  Intolerable  state,  and  the  con- 
duct of  suits  rendered  almost  impracticable,  if  the  court  were  bound 
to  accede  to  defendants*  view  of  the  powers  and  duties  of  an  ad- 
Yocate.  It  Ib  matter  of  every  day  practice  for  counsel  to  take  the 
responsibility  of  the  entire  management  of  a  case,  to  decide  on 
dot  pleading  a  particular  defence,  to  decline  calling  or  cross-ex*- 


mining  a  particular  witness,  to  take  or  to  abstain  firom  taking  legal 
exceptions  ;  to  accept  a  nonsuit,  withdraw  a  juror,  &c,  &c. 

As  the  court  of  Exchequer  decided  in  Svif^en  v.  Lord  ChtUmB" 
fordj  **  counsel  has  complete  authority  over  the  suit,  the  mode  of 
conducting  it  and  all  that  is  incident  to  it,  such  as  withdrawing 
the  record,  withdrawing  a  juror,  calling  no  witnesses,  or  selecting 
such  as  in  his  discretion  ought  to  be  called,  and  other  matters 
which  properly  belong  to  the  suit  and  the  management  and  con- 
duct of  the  trial,"  &c.  I  do  not  think  that  even  the  vivid  imma- 
gination  of  the  counsel  for  Mrs.  Swinfen,  in  all  the  stagea  of  her 
celebrated  litigation,  ever  conceived  much  less  induced  him  to 
urge  that  the  conduct  of  a  counsel  In  such  a  matter  as  not  asking 
an  arbitrator  to  reserve  a  legal  question  for  the  court,  could,  if  not 
assented  to  by  his  client  Invalidate  an  award  otherwise  good. 

This  disposes  of  the  substance  of  the  application.  I  think  wa 
can  hardly  be  expected  to  consider  it  as  a  fatal  objection  in  the  de- 
fendants' mouth,  that  the  large  sum  ordered  to  be  paid  by  them 
was  msde  payable  at  a  future  day  and  not  forthwith.  Such  day, 
moreover,  being  now  long  past  As  to  the  eoaU,  they  stand  very 
much  in  the  same  position.  By  the  admitted  reference,  they  were 
to  abide  the  event,  which  was  against  the  defendants.  The  arbi- 
trators* decision  places  the  payment  on  a  more  favourable  footing 
for  defendants. 

As  to  whether  this  application  Is  too  late,  I  have  not  considered 
it  fully.  I  iodine  to  agree  with  the  plaintiffs.  In  my  view,  the 
case  wholly  fails  on  the  merits.  I  think  the  rules  should  l>e  dis- 
charged with  costs. 

Per  cur, — Rule  diacbai|B^. 


CHANCBRT. 


(JByoftei  fty  TaoxAi  Hosom,  Bn.,  LL.!!.,  BarrUlbir^Lam). 


Staitbubt  y.  Milluuv. 


JadoMats  icoofwd  SRslart  two,  oat  of  thre^ 
■k^dol 


ibtraof  a  fins  Cv  a  y 
dol»t,  an  oToUobio  onlj  a^ln»t  what  may  appear  upon  wtndiaf  «p  tho 
partaonhip  to  botoiis  to  tho  two  Jodgmont  doMotB. 

This  was  a  motion  to  dispense  with  payment  of  the  purchase 
money  of  certain  property  Into  court  The  question  raised  was 
whether  Judgment  oreditom  of  two  parcnera  of  a  firm — ^which 
firm  were  tho  original  mortgagees— were  entitied  to  rank  on  the 
proceeds  instead  of  the  assignee  of  the  firm.  It  appeared  that 
plaintiff  was  a  derivative  mortgagee,  Rosa,  Mitchell  &  FIsken  be- 
ing the  original  mortgagees.  Bone  &  Co.,  and  Oacne  &  Co.  were 
creditors  of  Roes,  Mitchell  ft  FIsken,  bnt  only  sued  and  raeoYured 
judgment  against  Ross  and  Fiaken ;  after  which  Ross,  Mitchell  ft 
FIsken  were  adjudged  bankrupts  under  a  Scotch  sequestration 
and  their  estate  vested  In  one  Robeon  as  tmstse.  It  was  alleged 
that  aa  Roes,  MitcheU  ft  FIsken  had  paid  off  plaintiff  that  the 
judgments  could  attach,  but  Rosa,  Mitchell  ft  FIsken  alleged  they 
paid  off  plaintiff  as  acting  for  their  trustee  Robeon. 

McDonald  for  Robeon,  Ross,  Mitebell  ft  FIsken. 

McOrc$cr  for  Bone  ft  Co.  snd  Gagne  ft  Co. 

i>ari«  for  the  purchaser. 

SrnAOoa,  V.  C— The  Master  fioda  the  plaintiff  has  been  paid 
off  by  Ross,  Mitchell  ft  Fiaken  and  that  notblug  is  due  to  trim, 
and  he  then  finds  the  amount  paid  by  them  ae  due  to  Robeon,  the 
tmstse  of  their  sequestered  estalsaL  He  also  finds  the  Judgments 
of  Bone  ft  Co.  and  Gagne  ft  Co.,  proYod  against  the  infesrests  of 
Ross  and  Fisken  after  settiement  of  partnership  affairs.  In  eet- 
tilng  the  priorities  the  Maater  places  Bone  ft  Co.  and  Gagne  ft 
Co.  as  Incnmbrancers  upon  the  estate  of  Mllliken,  in  addition  to 
the  mortgage  to  Ross,  Mitchell  ft  Fisken— this  is  erroneous. 
Suppose  the  Judgments  of  Bone  ft  Co.  and  Gsgne  ft  Co.  had  been 
against  Ross,  Mitchell  ft  Fisken  instesd  of  sgainst  the  two  part- 
ners, their  priority  would  have  been  the  second  on  that  oY  Ross, 
Mitchell  ft  Fisken  upon  the  estate  of  Mllliken  to  the  extent  of 
their  Judgment  The  Judgments  are  against  the  two  only;  it  is 
admitted,  however,  for  the  purpose  of  this  argument  that  the 
judgments  are  for  debts  of  Ross,  Mitchell  ft  Fisken.  Another  ques- 
tion is,  what  is  the  effect  of  such  a  jndgmeiit?  Now,  what  was 
determined  by  SxparU  Hi^gku  and  the  Comnwrdal  Bomk  t.  ^ss- 
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nU  (Gr.)  was  that  the  joint  debt  U  merged  in  the  Jadgment  reco- 
vered. The  Jadgment  reooTered  ie  not  against  thh  partnership, 
though  in  respect  of  a  partnership  debt,  and  now  onty  aTailable 
against  what  the  two  judgment  debtors  have  in  the  partnership 
or  nay  appear  alter  winding  it  np  after  payment  of  the  creditors 
of  the  partnership,  and  is  of  course  aTailable  against  them  indi- 
Tidually.  It  therefore  became  unnecessary  to  conrtder  whether 
the  plaintiff  was  paid  off  by  Bobson  as  is  alleged,  or  by  Boss, 
UitoheU  &  fisken  as  found  by  the  Master. 


O'RuixT  y.  WiLKss. 
Detd  or  Meriffag^    Brtmtk  pf 


Oirtiantnwtowooiivty«dtoA.sndtook1»eklbom  him  a  deed  to  Mvot  ImlMfags 
OB  the  property  to  the  Talne  of  fAfO^  or  In  deftialt  that  he  would  ezecate  • 
re^oancrenoe.    Hid  to  be  a  SMsrtgage  far  £2,000,  and  thst  rabeeqneBt  pur- 
i  and  ineumlNrancen  were  entiUed'to  redeem. 


The  Bill  set  forth  that  the  plaintiffs  are  the  trustees  of  the 
marriage  settlement  of  Caira  Bobbins  Wilkes,  wife  of  George 
Samuel  Wilkes,  a  defendant  hereunto  appointed  under  and  in  pur- 
suance of  the  powers  in  the  said  settlement,  and  of  an  act  of  the 
Parliament  of  Canada,  passed  in  the  session  held  In  the  fourteenth 
and  fifteenth  years  of  the  reign  of  Her  Mijesty  Queen  Victoria, 
and  chaptered  one  hundred  and  sLKty-nine. 

That  in  pursuance  of  the  powers  vested  in  them  by  the  said  aet 
and  for  the  purpose  of  securing  the  erection  of  buildliigs  on  a  por- 
tion of  the  remainder  of  the  land  vested  in  them  for  the  purposes 
«r  the  said  settlement  and  making  other  Improvements  tberecD, 
plaintiff  agreed  to  sell  to  the  said  Wilkes,  at  the  vrritlen  request  of 
the  nid  Oalra  Bobbins  Wilkes,  the  parcels  of  land  hereinafter 
more  parUcularly  described,  for  the  sum  of  two  thousand  pounds, 
which  was  to  be  expended  in  erecting  buildings  and  making  ether 
neh  permanent  improYements  on  thai  other  parcel  of  land  vested 
in  plidntiffs  as  such  trustees. 

Thai  in  pursnanoe  of  such  agreement  for  sale,  plaintiff  by  deed 
dated  the  26th  August,  1864,  conveyed  to  the  said  Wilkes  certain 
lands. 

That  in  further  pursuance  of  such  agreement,  by  an  Indenture 
dated  the  said  26th  August,  1864,  the  said  Wilkes  re-conveyed  the 
said  two  parcels  of  land  to  plaintiffii  in  consideration  among  other 
things  herein  stated,  of  the  premises  (being  the  said  agreement 
for  sale)  and  for  the  purpose  of  securins  the  performance  of  the 
eondition  of  the  said  indenture,  and  the  indenture  was  declared  to 
be  made  upon  the  condition  that  if  the  said  Wilkes  should  and  did 
erect  buildings  and  make  other  improvements  upon  that  part  of 
the  remainder  of  the  said  real  estate  held  upon  the  said  trusts, 
according  to  plans  and  drawings  of  said  buildings  and  improve- 
ments to  be  approved  of  by  the  sidd  Gura  Bobbins  Wilkes  and 
plaintiffi,  or  two  of  them,  which  the  said  Wilkes  was  to  furnish 
to  the  value  of  two  thousand  pounds,  and  interest  thereon  fh»m 
28rd  hlareh,  1864,  within  two  years  from  that  day,  the  value 
thereof  to  be  ascertained  and  determined  by  architects  and  build- 
ers to  be  named  Irf  plunUffs,  or  two  of  them,  then  the  indenture 
should  be  void  and  of  no  effect ;  and  the  said  Wilkes  covenanted 
with  plidntiflb  that  he  should  and  would  within  the  said  two  years 
furnish  plans  and  drawings  of  the  buildings  and  Improvements 
above  mentioned,  and  submit  the  same  to  the  said  Caira  Bobbins 
Wilkes  and  plaintiffs,  or  two  of  them,  and  would  obtain  their  ap- 
proval, and  would  witUn  the  said  two  years  erect  the  buildings 
nnd  make  the  improvements  corresponding  with  sidd  plans  and 
drawings,  on  that  part  of  the  estate  aboYe  mentioned,  of  the  ftill 
Yalue  of  two  thousand  pounds  and  interest  thereon  as  aforesaid, 
without  any  default  whatever ;  and  after  breach  of  the  said  ootc- 
nant  or  default  in  performing  the  stipulations  contained  in  the 
obove  eon<Ution,  he  would  execute  all  proper  conveyances  unto 
phtintiilb  to  convey  said  parcels  or  tracts  of  land  to  them  upon  the 
trusts  and  for  the  uses  mentioned  in  said  settiement  and  Act  of 
Pariiament,  free  fhmi  all  incumbrances  created  by  him  or  any  one 
oxamining  under  him. 

That  the  sMd  Wilkes  had  not  folftlled  his  said  oovenant,  and 
bad  negleoted  to  ftimish  any  plans  or  drawings  of  the  proposed 
boildincs  and  improvements,  and  submit  them  to  plaintiflh  and  the 
u^A  Cam  Bobbms  Wilkes,  or  any  of  them,  and  the  said  Wilkes 
bath  not  expended  the  ssid  sum  of  two  thousand  pounds^  or  a^y 


sum,  in  making  improvements  in  pursuance  of  the  said  agreement 
on  the  lands  in  that  behalf  mentioned. 

The  prayer  was  that  the  said  George  Samuel  Wilkes  may  be  de- 
creed specifieally  to  perform  the  said  covenant  to  conToy  to  plain- 
tiffs the  said  premises  ft^  fkom  inonmbrances,  and  for  relief 
against  other  defendants. 

Froud/oot  for  the  plaintiff. 

Wood  for  defendant  Morrell. 

Hector  for  defendant  Skelsey. 

HodpM  for  the  infant  defendants. 

EsTBH,  y.  C. — ^The  bill  in  this  cause  recites  that  in  pursuance 
of  a  settlement  and  of  an  Act  of  Parliament  (14  &  16  Vic,  c. 
169),  an  agreement  was  made  with  the  defendant,  Wilkes,  for  tlie 
conveyance  of  certain  property  to  him,  and  that  he  should  erect 
buildings  and  make  other  permanent  improvements  thereon  to  the 
extent  of  £2000.    The  Aet  gave  a  power  to  the  trustees  to  sell 
portions  of  the  trust  property  and  to  invest  the  proceeds  in  im- 
proving the  other  portions.    Some  time  after  the  passing  of  the 
Act  the  trustees  conveyed  the  land  to  Wilkes  for  the  consideration 
set  out  in  the  deed,  namely,  £2000,  which  was  to  be  expended  in 
erecting  buildings  upon  the  same  property.    He  then  mortgaged 
back  to  them — that  is,  he  makes  a  deed  with  a  condition  that  upon 
delhult  he  would  reoonvey  and  execute  all  such  conveyances  as 
might  be  necessary — and  he  also  covenants  to  expend  the  money 
in  the  manner  set  out  in  the  instruments.   The  defendant,  Wilkes, 
makes  default,  and  the  trustees'  estate  thereupon  becomes  abso- 
lute.   The  bill  then  is  filed  to  have  the  property  reconveyed  to  the 
trustees  under  the  covenant    The  panics  are  Wilkes  and  those 
to  whom  he  sold  or  mortgaged,  for  of  course  those  who  received 
titie  from  him  are  bound  by  bis  covenants — ^the  deeds  having  been 
registered  and  all  parties  having  notice.    At  the  examination  of 
witnesses  the  defrndant,  Wilkes,  and  Mr.  Wood,  the  solicitor  for 
Morrell,  were  examined  as  to  certain  improvements  said  to  have 
been  made  upon  the  property,  so  as  to  set  the  value  of  them 
against  the  amount  claimed  by  the  plaintiffs.     Wilkes  states  he 
dSl  not  perform  tlie  covenant  to  expend  money  on  the  property — 
that  what  he  did  expend  was  not  intended  to  be  in  part  perform- 
ance—that it  was  his  wife's  money — that  he  felt  rich  and  thought 
he  could  perform  the  covenants  hereafter.    Mr.  Wood  states  that 
when  he  applied  to  Wilkeo  about  the  improvements  when  taking 
the  Morrell  mortgage,  Wilkes  told  him  he  would  get  the  amount 
of  them  endorsed  on  the  deed  to  the  trustees.    I  must,  however. 
Wave  the  evidence  of  both  out  of  the  question.    The  money  ex- 
pended is  stated  te  have  been  his  wife's,  and  it  is  not  reasonable 
or  proper  to  suppose  that  it  was  expended  in  part  performance  of 
his  covenants.    The  intendment  seems  to  be  against  its  being  so. 
Then  what  decree  am  I  to  make  in  this  suit  ?   Am  I  to  make  such 
a  decree  as  the  plaintiffs  ask?    All  claiming  under  Wilkes  had 
notice  of  his  coerenants  and  are  bound  by  them.    And  then  if  I 
should  make  a  decree  as  the  plaintiflb  ask,  am  I  to  order  a  recon- 
T^ance  without  giving  ftirther  time  to  perform  the  covenants  T 
And  then  what  time  am  I  to  give  t    If  Wilkes  had  two  years  to 
perform  the  covenants,  how  many  years,  or  months,  or  weeks,  am 
I  to  give  to  the  other  defendants  to  erect  the  buildings  t    I  can- 
not fix  a  time.    I  must  look  at  the  whole  transaotion  as  I  think  it 
ought  to  be  looked  at,  and  as  I  think  it  was  intended  to  be— and 
declare  the  deed  to  the  trustees  to  be  a  mortgage  for  £2000.    It 
could  not  bo  ssaterial  whether  the  £2000  was  to  be  pidd  in  money 
or  expended  on  the  property — for  tlM  property  had  passsd  from 
the  trustees  to  Wilkes.    I  think  there  should  be  the  usual  deoree 
of  foreclosure  as  on  a  mortgage,  or  a  sale  if  the  defendants  wish 
it.    The  bill  must  be  dismimied  as  against  the  infant  defondants 
with  costs. 


CHAMBEBS. 


Sqported  hj  Ronat  A.  HiBBiioir,  liqviie^  BaiiMer«t>Lsw. 

WiLsoH  vr  AL.  JuDOKBiTT  CnBorroRs,  T.  Trb  Cobpouatioh  or  nci 
Unitbd  Couimas  or  Hunox  axd  Bevoi,  Judomsxt  DnToms, 

AKD  TBI  BaXK  or  MOKTEXAL,   GAUriSBXIS. 

OatmUmdtMM^  C,  L,  P.  Ae^Mmn  paid  mtdtr  m» IXifthBommumtoa 
a»ndiii^tlmmiomeir^tamd§oldforiam»,%Ua4tU. 

llbaeyt  paid  hv  the  owaeis  or  land  i«nd  ftir  taana  wItUm  coe  yisr  fi^MB  the  dsv 
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<f  <>•  pBTBhauM,  and  bwrtltd  In  th»  ■—  <f  ih»  Otwnty 

be  attached  at  the  Inttanee  of  a  creditor  of  the  Obrporatloii  «f  the  Oounty  aa  a 

debt  diDM  by  the  Bank  to  the  OdrporatSon  of 'the  Oovntj. 

(Chambera,  April,  1862.) 

fftctor  Canur^f  in  November  last,  obUioed  mi  «rder  in  tirit 
oaose  to  attach  debts  due  to  defendaDts  bj  garniafaeea  and  a  bob* 
mens  to  garnishees  to  pay  over. 

This  was  granted  on  an  affidavit  wbieh  did  not  shew  the  grounds 
of  deponents'  belief  that  the  garnishees  were  indebted,  though  the 
fact  of  belief  was  sUted,  nor  did  the  affidavit  shew  that  there  had 
been  •ny  eseontion  issued  against  defendants,  and  its  return,  nor 
what  was  the  nature  of  the  debt  beUeved  to  be  doe  horn  the  gar- 
nUbees  to  the  defendants. 

JB.  A.  Harrivm  ehewed  eause,  and  at  the  same  time  mored  to 
nsoind  the  attaehing  order.    He  objected, 

let,  that  the  order  oonld  not  be  made  when  the  judgment 
debtor  was  a  corporation ;  for  the  judgment  debtor,  if  a  oorpora^ 
tion,  could  not  be  eiuunined.  C.  L.  P.  Act.  Con.  But.  eh^.  22, 
SCO.  287,  288. 

2nd.  When  the  judgment  debtor  is  a  municipal  corporation,  the 
Con.  Stat  U.  C.  cap.  64^  sec.  221,  gives  a  specka  remedj,  which 
must  be  followed. 

8rd.  A  foreign  corporation  oannot  be  garnidiees.  Xtintfy  t. 
JHekatm,  6  U.  C.  L.  J.  92. 

4th.  If  remedj  is  granted  at  all,  it  cannot  be  till  timt  given  (see 
No.  2)  is  exhausted. 

6th.  Affidavit  of  belief  insuffioient  without  shewing  nature  of 
debt  or  ground  of  belief.  Cat^aqui  R^mi  Co.  v.  jDtfjm,  8  U.  G. 
JL  J.  27 ;  BdtUwood  v.  DtBtrgiu,  ib.  28. 

6th.  Amount  of  debt  should  be  shewn  either  in  affidavit  or  sum- 
mons to  pay  over.    Mtlhounu  v.  TuUoch^  8  U.  C.  L.  J.  184. 

7th.  The  alleged  debt  not  doe  by  the  garnishees  to  the  judgment 
debtors.  Con.  Stat.  U.C.  cap.  66,  sees.  110,  111,  112,  124,  187, 
148,  148. 

He  also  objeeted, 

Ist  That  money  in  gamishees  hands  in  name  of  Treasurer  and 
not  for  judgment  debtors. 

2nd.  Cannot  be  paid  either  to  judgment  debtor  or  judgment 
ureditor  without  a  breach  of  trust 

8rd.  The  debt  contemplated  by  the  statute  is  a  personal  debt. 

4tfa.  No  privity  between  |udgment  debtors  and  ganrishees.  Stt- 
plum  V.  Badedek^  8  B.  &  Ad.  865;  Bar<m  v.  Btubmnd^  4  B.  ft  Ad. 
611. 

An  affidavit  was  filed  on  behalf  of  the  garnishees,  made  by  the 
Treasurer  of  Uie  judgment  debcora*  tlmt  in  November,  1861,  there 
was  no  mon^  deposited  with  the  gamisfaves  in  the  name  of  the 
Judgment  debtors,  and  that  the  judgment  debtors  have  no  eMm 
whatever  en  the  garnishees;  that  some  time  before  the  attaehing 
order  the  gamlSiees  had  an  account  open  with  the  Warden  of 
tiie  corporation  of  Huron  and  Bruce,  but  at  the  time  of  service  of 
the  order  and  since,  there  have  been  too  fktnds  to  the  eredit  of  tliat 
aceount ;  that  when  the  attaching  order  was  served  deponent  had 
$8,107  66,  which  he  depoeifeed  with  the  garnishees  in  his  own  name 
simply,  and  not  otherwise ;  that  of  this  sum  he  had  before  the  at- 
taehing order  was  served^  issued  cheques  ftir  $846  98,  which  were 
la  the  hands  ef  bona/Ut  holders ;  that  $10960,  was  the  property 
Of  the  Liverpool  &  London  tnsuranee  Company,  of  whieh  he 
(deponent)  was  agent;  that  $888  26,  was  Us  own,  and  tin  whole 
balanee  was  money  received  by  him  as  redemption  money  piM  by 
the  ownere  of  land  sold  for  taxes,  which  money  was  held  bv  him 
for  the  benefit  of  parties  who  had  purchased  mud  lands,  and  held 
tiie  sheriff's  oertifieate,  which  ceHificato  might  be  presented  lo 
him  (deponent)  at  any  time. 

Riehardt,  Q,  (7.,  Sttppertod  the  ordM^  and  summons,  citing  Bar^ 
low  V.  RoberU,  6  H.  &  N.  98;  £t  parte  TufTitr^  6  Jur.  N.  S. 
1172. 

Dbapkk,  C.  J.,  I  am  of  opinion  that  the  summons  must  be  dis- 
charged and  the  attaching  order  vacated. 

I  proceed  entirely  upon  the  objectiou  No.  7,  and  the  afl^dnvit, 
though  I  may  add  that  this  case  confirms  me  in  the  pn^riety  of 
the  position  adopted  by  several  of  the  judges  of  requiring  in  the 
first  iDstanee  that  the  affidavit  on  whieh  the  attaching  order  is 
granted  should  disolose  the  nature  or  eharaeter  of  the  debt  aoui^t 
to  hi  attanked. 


CM**, 


The  only  money  Irhioh  the  judgment  debtors  can  have  even  a 
pretext  toelaim  are  thoae  stated  in  the  affidavit  to  be  redempticn 
moneys.  It  is  enough  to  see  what  that  phrase  misans  to  dispose  of 
this  matter. 

Certain  lands  have  been  chaxged  with  taxes ;  the  taSces  having 
been  suffidentiy  long  in  arrear,  the  treasurer  of  the  county  wfthin 
which  the  lands  are  situato  issued  his  warrant  to  the  sheiiif  to 
levy  the  taxes  thus  in  arrear.  The  sheriff  acting  on  the  warrant 
sells  the  land,  and  thus  levies  the  taxes  in  arrear,  and  must  pay 
to  the  treasurer  the  moneys  thus  oolleoted.  These  moneys  may  or 
may  not  according  to  oircumstanoes,  be  the  property  of  the  muni- 
oipality  of  the  county ;  but  the  taxes  are  thus  satisfied. 

Within  a  year  from  the  sheriff's  sale  the  owner  of  the  land  sold 
may  redeem  it.  This  is  done  by  paying  to  the  treasurer  '*  for 
the  use  and  benefit  of  the  purchaser  or  his  legal  reprserntativea, 
the  sum  paid  by  him,  and  ten^i^er  cent  thereon."  The  treasurery 
it  is  true,  receives  this  moDey  vtrtute  oj^ciciit  but  {he  statute  appro- 
{nriates  it  at  th^  very  instant  of  paytnetit  fbr  the  nse  and  benefit  of 
the  purbhaser  "who,  by  reason  of  this  paymeht  loses  the  ri  flit  to 
obtain  a  conveyance  fh>m  the  sheriff.  Nor  does  it.  In  my  opinion, 
make  any  difference  that  the  counfty  Is  responsible  to  the  parties 
ittferested  for  trying  over  moneyb  received  by  him.  The  eoimty 
has  the  treasurer  and  his  sureties  to  looit  to  for  Indeihiiiry.  Thus 
then  the  money  was  never  for  an  instaaft  the  money  of  the  judg- 
ment debtors  In  tUs  ease,  and  it  oannot  be  ssld  to  be  their  money 
d^MMltcd  wi^  the  garnishees  either  legally  or  equitably. 

Whether  under  aqy  possible  ctoeumstanoes  the  Bank  of  If  entresi 
still  holding  the  redemptkm  money  might  have  been  called  to  pay 
it  over  to  the  sueeessor  of  the  prseent  tvsasurer  it  la  unneuessaty 
to  enquire.  As  the  maMer  etands  the  .joc^ent  debtora  facve  no 
claim  against  the  garnishees^  a*d  therefore  tke  Judgment  wNdH- 
ors  must  foH  dn  this  uppMeatlsD. 

B0riow  V.  R0b§rl€^  6  fi.  &N.  98,  doee  not  apply.  There  fane 
analogy  between  attaching  a  debt  due  to  a  teetator^s  estate  on  a 
judgment  reeovered  agsinat  the  eseeutora  and  the  preasnl  ease. 

BxpmrH  nifiMr»  6  iur.  N.  S.  1172^  is  aleo»  I  Hdnk,  olear|y  dis- 
tinguishable.   

Wilson  xt  al.  Judgmsnt  Cbvditors  t.  Tftx  Corpoxatiox  or  thi 

ITXITXD  COVHTIXS  Of   HuROlT  ANO  Bl|UCB,   JVDOMBHT  DbBTOBS, 

AND  John  McDonald,  Esquxbb,  SHBBiri  6?  tab  Unitbi)  Conx- 
rxBs  ov  Hva6if  amd  Bbttcb,  Qabnishbb. 

Icmds  HOC  a  debL    Om.  Stat  U.  C.  cap.  65,  Me*.  114, 1^. 

Uoofyw  la  th«  baadk  oT  the  ahcrlff  arMog  fi^m  s  nltt  of  M^iaAM  fsr  t'axM  marraaoi 
to  JMO.  107  oftha  AMMtbnM&t  Afli,  liedrr  a  warrinbt  dlieeMd  ib  bfm  ^rsiuat  to 
■M.  3M  of  Shat  set,  CMBOt  testmelwe  ttba  ti»tsnincf  <ridteii*if  thaOer' 
poratioB  of  tlM  OoBBty  lo  wlileh  th»  laaeisniitaatt^attelag  a4«ht  daaftaa 
th*  iHorlff  to  th«  Corporatkin  of  tb«  OonaXj, 

(Chamber^  April,  1S62.) 

This  was  sn  application  similar  to  the  last  the  first  iU  dli|)ee- 
tlons  were  repeated ;  aleo  the  7tJ^,  referring  to  the  aseessment. 
Con.  Stat.  U.  C.  cap.  <^  sees.  110,  111,  112,  116,  124^  187, 149, 
164,  160,  161,  108.  166,  166,  198. 

In  this  ease  it  appeared  that  the  moneys  in  the  garttirtMe's  hands 
were  collected  by  him  under  a  warrant  from  the  treasurer  of  the 
United  Counties  of  Huron  and  Bruoe,  to  levy  on  oertain  lande 
stoted  in  a  schedule  annezed,  the  arrears  of  tajBSi  set  o|»oslte  to 
each  lot  The  sale  was  made  on  the  26th  November,  1S61,  and 
not  being  finally  eoncluded  was  adjourned  till  the  10th  December 
following.  The  attaching  order  was  dated  on  26tb  November, 
1861.  The  debt  of  the  judgment  creditors  was  recovered  on  a 
claim  for  work  and  labour,  and  on  an  alleged  breach  of  oontraet 
respecting  oertoin  debentores  made  by  the  Judgment  debtors.  The 
judgment  debtors  had,  as  was  sworn  before  the  commencement  of 
this  suit,  issued  debenturee  to  the  amount  of  £18,000^  on  thto  eredit 
of  the  taxes  which  the  garnishee  waa  directed  to  levy,  whi^  de- 
bentures are  unpaid,  and  a  much  larger  amount  is  due  upon  them 
than  the  garnishee  has  oolleoted. 

S,  RieharA,  Q^  C,  for  judgment  creditors. 

R,  A.  HarriMon  for  garnishee. 

Dbapbb,  C.  J. — Tills  case  differs  from  the  last  In  some  respeott 
The  moneys  which  the  garnishee  has  collected  are  prima  fiHt  at 
least,  the  moneys  of  the  judgment  debtors. 


1862.] 
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I  andentand  that  on  b^alf  of  the^^rniaheo  it  is  Mserted  tbal 
the  lands  bj  the  sale  of  which  the  taxes  are  to  be  levied  are  the 
lands  of  non-residents,  and  if  this  be  conceded  then  the  moneys 
ooUeotcd  hj  the  sheriff,  the  garnishee,  are  by  the  assessment  act 
declared  to  belooc  to  the  <*  Non-Resident  Land  Fnnd/'  (sec.  154) 
and  the  treasorers  dnty  is  to  open  an  acooant  with  merj  mttniot- 
pality  with  that  fnnd»  and  the  Connly  Conaoil  may  issne  deben- 
tnres  on  the  credit  of  that  Non-Residen^  Land  Pnnd^  (sec.  160) 
which  as  I  understand  in  the  present  case  has  been  done,  which 
debentures  are  to  be  negotiated  and  the  proceeds  paid  into  that 
ftind,  and  the  interest  on  the  debentures,  and  the  principal  when 
due,  are  to  be  paid  out  of  that  fund.  A  proTision  is  made  for 
distributing  the  surplus -money  of  the  non-resident  land  fund,  re- 
■erring  a  sum  dependent  on  the  amount  of  such  debentures  which 
is  unpaid,  and  each  municipality  of  the  county  is  to  have  a  rate- 
able portion  at  such  enrplvs,  aoeording  to  the  arrears  due  on  non* 
resident  lands  in  aiMh  munioipali^. 

I  talLo  the  offset  of  this  to  be  a  speeifio  appropriation  by  the 
Legifflfttnre  «f  the  moneys  acising  Arom  tha  sale  of  lands  of  non- 
residents for  taxes,  and  that  such  specific  appropriation  is  as  effec- 
toal  to  preveBt  the  judgment  oreditora  obtaining  payment  of  the 
noBoya,  m  a  prior  assignment  4if  the  debt  would  be  in  otdinny 


Xhe-same  carte  wmt  be  made  aa  in<the  last  caae. 


^■^MiMjbn^ 


M.rrjar  sc 


PRIVY  COUNCIL. 


fesFom  Loan  CnLMSVonn,    Lonn  KnrosDOWv,  Lonn  SmnoM 

SM«0r  Bmoon,  8im  Enwamn  Rtak,  Lobs  J^sviob  tTwuBiiL, 

Bin  JoRv  Taviiob  CoMnnoa. 

MAXOifl,  Appellant  and  Axaaibs,  Reipendmt. 

Sight  qf  Appea  to  the  iV<^y  QnmeH. 

BbU(,  that  Botwnbstaiidtiig  the  34  Geo.  m.  cin.  S,  i.  80,  imd  ih«  12  Tie.  cap.  8T, 
&  It,  th«  judgment  of  tlw  06tft  ot'^moun  Bmcb  >  aot  teal  fn  'all  cishs 
'vhenthenattirliiUiipatadoMiioiexQtedtlMam  w  ?al«e  of  tve  taatfnd 


p(Nia«liAlMlln|E,«id  does  not  ratete  to  Mijf  ibe<tf-Otto»,datj,Mnt,nviBM^ 
or  aoj  ram  ofinoney  jMjable  to  H«r  HiOeitjr,  or  to  aqj  title  to  lasda  or  tene* 
uenti,  aomud  rmti.  or  raeb  Ilka  matttrs  or  ttinga,  wbera  the  ttetata  tn  ftatore 
night  be  Iwmd,  aAd  that  tte  £KiT7  OoiiiMa.«ni  In  Ita  diMNllon  aUoar  aniaal 

that  4^  am  of  ChceCTKer  t,  ^^%o(n  (t  Knapp  72)  did  not  raoeiTe  that  ftdl  and 


Mftprmte  oootfdantlon,  wbicb  tta  gnat  importaBoe  deoaadad. 
Mt  tbe  caaeaf  mMAUer  ▼.  JsliD*i«i  orenmllML 

Ibo  iielloA  belsre  ik»  Ssferlor  Oonii  kk  Qnebee,  was  eaia  di- 
sMtedagiiast.fonr  defendants,  who  wiere  aoiMhft  tbarel^  to  be 
oondniBned,  jotntlgr  m^  aetertfl^,  <te  pay  to  AJSmt%  the  plainAif; 
th»  earn  of  £1^  fia.  7d.«  with  interest  at  4|  per  cent,  ibr  a  flnr 
wonkafaisvioia  to  .the  institmlian  of  the  aelion,  horrownd  hy  them 
(as  pMntiif  pitlflvded),  taading  as  hanlbers  in  partn«rehip,  under 
the  name  of  **ltk  Oikse  d'JBoonmafa  da  Bt>  Jftonh^"  from  l>im»  ihe 
BJhMJntiff 

It  was  pretended  in  the  Superior  Court,  that  all  the  defendants 
were  officers  of  La  Caisse  d'Economie  do  St  Roch,  a  charitable 
InitStntion  founded  wader  tha  nnapiees  of  La  8oci6t6  de  8t  VSn- 
cent  de  Fanl,  and  that  by  the  consUtution  and  by-laws  of  that 
Caisse,  none  of  its  officers  were  to  veoeiTe  any  compensation  for 
th^  services ;  that  the  defendants,  instead  of  properly  discharg- 
ing their  duties,  traded  for  their  own  benefit  with  the  monies  of 
the  Caisae,  the  consoQiienoes  of  which  were  its  bankruptcy,  and 
the  non-payment  to  t|ie  plaintiif  of  the  amount  of  his  deposit 

The  Snp«rior  Court  condemned  the  four  defendants,  Jointly  and 
■eterally,  to  pay  to  the  plaintiff  the  sum  of  £166  8s.  7d.  with  In- 
twest  at  4}  per  cent  from  18th  April,  1855,  and  costs. 

An  appeal  was  instituted  by  Marois  ftrom  that  Judgment,  but  it 
irlis  confirmed,  the  moti? ^  only  being  changed. 

On  the  lOth  Pebraaiy,  1862,  the  following  Judgment  was  pro- 
nonnoed  by  the  Lords  of  the  Judicial  Committee  of  the  Privy 
Conaoil  on  Marois'  petition  for  leaTO  to  appeal. 

This  petition  for  leave  to  appeal  depends  upon  the  same  Act  of 
the  Province  of  Lower  Canmia  as  the  case  of  Mtufarlane  v.  Le* 
datre  from  the  Court  of  Queen*s  Bench  at  Montreal,  which  their 
Lordships  have  Just  disposed  of  (84  Oeo.  III.  cap.  6),. but  the 
qaestiona  ralaed  in  tha  two  cases  are  entiniy  diffeient  Upon 
tha  preaent  petition  it  is  not  denied  that  the  matter  in  dispute  is 
nal  of  the  valae  of  JMO  sterlings  bat  tha  petitioDer  prays  that 


he  migr  iuivo  leave  to  appeal  granted  to  him  npon  the  special  oir« 
cnmstances  of  his  case.  The  turn  actual^  recovered  in  the  action 
against  Uie  petitioner  is  only  £165  8s.  7d.  with  interest  at  4| 
per  cent,  but  he  states  that  in  consequence  of  his  hairiag  been 
held  to  be  liable  to  the  plainttir  in  timt  action  as  a  memtier  of  an 
incorporated  society  carrying  on  a  banking  business  for  a  loan  or 
deposit  made  by  tlie  plaintiff  to  or  with  the  Banking  Company, 
other  depositors  in  the  Bank  have  brought  numerous  actions 
agidnat  him,  by  which  he  is  sought  to  be  rendered  liable  to  daiam 
amonnting  to  upwards  of  ^000.  It  was  argued,  bat  not  veiy 
strongly  pressedt  that  the  existence  of  these  actions  following 
upon  the  judgment  might  possibly  bring  the  case  within  the  class 
of  exoeptiona  in  the  80th  section  of  the  Act,  and  ao  entitle  Ite 
jlietitionar  to  appeal,  aUhon^h  the  immediate  sum  or  value  in  dis- 
pute is.  less  than  £500.  It  would  be  difficult,  however,  without 
stralnfbg  tha  words  of  the  Act,  to  make  the  exceptions  apply  to 
the  petitioner's  case.  But  tiie  petitioner  contends,  that  although 
he  is  preeludbd  from  an  appeal  in  ooaseqnenoe  of  the  insufficient 
value  of  the  mattar  in  -dispnta,  and  is  unable  to  bring  himself 
within  the  exceptions,  that  it  is  still  oj>en  to  him  to  apply  to  Her 
Majesty  in  Council  for  leave  to  appeal,  and  that  the  peculiar  cir- 
comataneea  of  hia  case  jobtl^  the  appHoation. 

He  UMttntaina  thUt  the  Jaris<tioiioa  by  way  of  appeal  fh>m  all 
Colonial  Courts  is  a  prerogative  of  the  Crown,  which  cannot  be 
taken  away  except  l>y  the  express  words  of  an  Act  of  the  Legis- 
lature to  which  the  Crown  has  given  its  asaent;  and  that  in  the 
Colomal  Aiot  in  queation,  not  only  are  there  jio  words  io  take 
«way  the  prerogative,  but  that  it  is  expressly  reserved  by  the  46th 
section,  in  whloh  it  is  declared  that  nothing  in  the  Act  contained 
shall  be  construed  in  any  manner  to  derogate  from  certain  spe- 
dfied  rights  of  the  Crown,  **  or  from  any  other  right  or  preroga- 
tive of  the  Crown  whatsoever."  But  here  the  petitioner  is  met 
by  the  oase  of  CuvillUr  v.  jiplwin  (2  Knapp,  72),  in  which  the 
very  point  which  he  raises  was  decided  In  the  .Privy  Council 
against  him.  If  the  question  is  to  he  oensidered  as  concluded  1^ 
4Us  demsion  his  petition  mnM  be  at  Once  dismissed ;  but  qpon 
turning  to  the  report  of  the  ease,  their  Lordships  are  not  satisfied 
that  the  subject  received  (hat  full  and  deliberate  consideration 
which  the  great  'impottanee  of  H  demuided.  The  report  of  ^ 
jndgment  of  tha  Blaater  of  the  Rolls  is  eontaifted  in  a  few  lines, 
and  he  does  not  appear  to  have  direotly  adverted  to  the  effect  of 
the  proviso  contained  in  the  40th  section  of  the  Act  on  the  prero- 
gative of  tiie  Crown. 

Their  Lordships  must  not  he  consldeted  aa  intimating  any  opi- 
nion whether  this  deoirion  can  be  sustained  er  not,  but  they  des&e 
not  to  be  precluded  by  it  Arom  a  further  oonsideration  of  the  seri- 
ous and  important  question  which  it  involves.  The  petitioner 
mnat  nndersland  that  tha  pmytr  of  hia  pettiiMs  will  be  graiited, 
bni  at  tl»e  riaknf  a  petition  being  hereafter  presented  from  the 
■opposite  party,  npon  which  his  appeal  m^  be  dismissed  as  in- 
competent 

Their  Lordships  win,  therefbre,  humbly  report  to  Her  Mi^esty 
that  leave  onght  to  be  granted  to  the  petitioner  to  enter  and  pro- 
secute his  appeal  upon  lodgina  a  depoeit  of  £800  in  the  B^stry 
of  the  Privy  Cdnndl  as  security  for  the  costs  cf  the  respondent 

Fetniea  granted* 
GENERAL    CORREtPONDENCE. 


jtswawMWI    liicoiwe    tpiWn  AnmM^— ArsoMrf.  iVofMr^. 

Druhbo,  lOth  April,  1862. 
To  THS  Sonoiia  or  tbi  Law  Journal. 

Sim,— L  A.,  a  clerk  in  a  atom  at  n  ahlaiy  of  $400  a  year, 
fana  no  real  or  ohattd  property ;  aaya  it  takes  the  whole  of  hia 
aalary  to  eletbe  and  board  him  daring  the  year.  la  he  liable 
under  the  Aaeeasment  Law  to  be  asaeaaed  for  hia  aalary  aa  ao 
inoomel    . 

2.  B.  fana  a  Hovae  and  Lot  in  a  tiUage,  ia  aainaed  fi»r  it 
$200 ;  is  also  a  dark  itt  a  store  at  a  aalary  of  MOO,  has  no 
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ohftUel  properij ;  uiys  it  tekes  all  of  his  Mlarj  to  sapport  hit 
family,  or  the  moat  of  it,  and  any  part  of  his  salary  it  does  not 
take  to  sapport  his  family  he  expends  in  improremeots  on  his 
house  and  k)t»  for  which  he  is  already  assessed.  Is  he  liable 
to  be  assessed  for  his  inoome,  or  salary  as  an  income  ? 

3.  C^  an  Innkeeper,  is  assessed  for  his  house  and  lot  $1000, 
has  no  chattel  property,  makes  $2000  a  year  at  hb  calling  as 
an  Innkeeper,  bat  says  it  takes  it  all  to  keep  ap  the  expenses 
of  his  honse.  Is  he  liable  to  be  assessed  for  what  he  makes 
as  an  income  ? 

4.  D.,  a  Carpenter,  has  a  small  honse  and  lot  in  a  Tillage, 
Ibr  which  he  is  assessed  $200,  has  no  chattel  property«.makes 
at  his  trade  $800  a  year,  bat  says  it  takes  it  aU  to  support  his 
fiunily  and  improve  his  proper^,  for  which  he  is  already  as- 
sessed.   Is  he  liable  to  be  assessed  for  an  income  ? 

5.  £.,  a  School-teacher,  owns  100  acres  of  land,  is  assessed 
for  it  $2000,  has  chattel  proper^  to  the  Talus  of  $400,  but 
says  he  owes  debts  to  the  amount  of  his  chattel  property,  but 
is  recei?ing  $400  a  year  salary  for  teaching.  Is  he  liable  to 
be  assessed  for  his  salary  as  an  inoome  7 

6.  F.,  a  Tanner,  has  a  tannery  and  a  house  and  lot  in  a 
Tillage,  is  assessed  for  them  as  roal  property  $1500,  has  $1000 
worth  of  stock  on  hand,  but  says  he  owes  for  his  stock,  there- 
foro  is  not  assessed  for  it,  but  derites  an  inoome  from  his 
trade  as  a  tanner,  of  $500  a  year,  but  says  it  takes  it  all  to 
sapport  his  family  and  carry  on  his  business.  Is  he  liable  to 
be  assessed  for  his  inoome  7 

7.  G.,  a  Merehant,  is  assessed  for  real  property  to  the  sum 
of  $1000,  has  a  stock  of  goods  in  his  shop  to  the  Talue  of 
$4000,  but  says  he  owes  for  them  all,  so  he  is  not  asssssod  for 
his  stock,  but  deriTcs  an  income  from  his  calling  as  a  mer* 
chant  of  $1000  a  year,  but  says  it  takes  it  all  to  support  his 
family.    Is  he  liable  to  be  assessed  for  his  inoome  7 

My  opinion  of  the  law  from  the  34th  clause  of  the  Oonioli- 
dated  Assessment  Act  is,  that  if  B  as  clerk  in  a  storo  last  year 
recei?ed  a  salary  of  $400,  although  it  may  ha?e  taken  it  all  to 
improve  his  house  and  lot  and  to  support  his  family  as  he  al- 
leges, and  he  has  no  chattel  property,  that  he  is  liable  to  be 

assessed  for  his  salary  as  an  income.    What  is  your  opinion  7 

Yours,  to.. 
Councillor,  5th  Ward,  Blenheim. 

[We  cannot  see  any  difficulty  in  applying  the  law  to  the 
sereral  eases  put  by  our  correspondent  It  is  by  sec  34  of  the 
Assessment  Act  provided  that "  bo  person  deririag  an  income 
esBceeding  $200  per  aannm  from  any  traoU^  wiUmg^  office  or  prth 
/bttbn,  shall  be  assessed  for  a  less  sum  as  the  amount  of  his 
nett  personal  property  than  the  amountof  such  income  daring 
the  year  then  last  past ;  but  such  last  year's  income  MhaU  he 
hdd  to  be  nett  personal  property  unless  he  has  other  personal 
property  to  a  groater  amount."  Each  of  the  persons  mention- 
ed by  our  correspondent  isderiTing  an  amount  exceeding  $200 
per  annum  from  a  trade,  calling,  office  or  proibssion.  His  in- 
come of  last  year  must  be  held  io  be  the  nett  amount  of  his 
personal  property.  On  that  he  is  taxable,  whether  or  not  he 
spends  it  in  the  support  of  his  family,  impro?ement  of  his 
house,  or  otherwise.  Wo  thenfbro  answer  each  question  put 
•by  our  ^ortespondenl  in  the  affinnatite.^^ns.  L.  J.] 


MONTHLY     REPERTORY. 

COMMON  LAW. 

C.  P.  HAaaop,  AjipeUamt,  t.  FxsHxm,  BapondenL       Mti^  S. 

Bill  of  exthange^IndorummL 

A  bill  of  exchange,  payable  to  the  order  of  the  drawer,  and 
banded  OTer  by  him  without  any  endorsement  to  the  person  who 
discounts  it,  cannot  be  indorsed  by  that  person,  ptr  ffoe.  for  the 
drawer,  without  aqy  Airther  aatbority  to  do  so. 


Q.  B.  Hits  t.  TiiinALL.  M^  25. 

If9gU§m9$  of  AoMM  sftiil — Q%$$Uon  fot  fmry, 

Plaintiif  bad  employed  defendant  as  a  house  agent,  to  let  or 
procure  a  tenant  for  her  house.  Defendant  introduced  ss  sneh 
tenant  an  InsolTsnt  person,  being  aware  of  his  conditien  at  the 
time. 

BOd^  that  defendant  was  liable  to  indenmiiy  plaintiff  the  loss 
she  bed  suffered  through  the  Ineompeleney  of  &e  tenant  to  pay 
the  rent  and  other  expenses. 

Hdd  also,  that  the  Judge  was  richt  In  direeting  the  inry  to  uss 
their  knowledge  of  busiaess  in  deeding  what  was  the  duty  of  tiie 
defendant  as  a  house  agent. 


Bx.0. 
Tmnw 


wmtker  {Eutmiwigt  omd  EsmUor^  j«.)  T.  Ti 
pASsiBGams  AssvaAXOi  Compaiit. 


Jf«yl4. 
RaiurAT 


I^t  imwrtmu — Actidmial  dmtk — Dnrnmrng'  "SoideBce, 

A.  had  effected  an  insnranoe  with  defendants,  whereby  the 
defendants  were  to  pay  the  assured  a  certain  sum  if  he  should 
sustain  any  lijnry  caused  by  aeddent  or  Tiolenee  within  the 
meaning  of  the  poUcy.  PtotIso,  that  no  claim  should  be  made  by 
the  assured  in  respeet  of  any  iiOuiy,  unless  caused  by  some 
outward  and  visible  means  of  which  satisfactory  proof  could  be 
furnished,  or  for  injury  caused  by  natural  means.  A.,  being  at 
Brighton,  went  to  bathe,  and  his  elothee  were  8nbse<tnently  found, 
but  there  was  no  proof  that  he  was  am  mitmr  seen  alive.  A  body, 
mvofa  deoomposeu,  was  afterwards  washed  ashore,  at  a  poeslble 
dislaaee  from  Brighton,  which  A.'8  relatives  thought  was  his. 

Beld  (reversing  the  Judgment  of  the  Court  of  Exchequer),  tnt, 
that  there  was  evidence  to  go  to  a  jury  of  the  Identity  of  the  body, 
and  death  by  accidental  drowning ;  and  secondly,  that  assuming 
the  identity  of  the  body  proved,  and  the  death  to  be  caused  by 
the  external  action  of  water.  Irrespective  of  dissase,  the  li^uiy 
was  one  caused  by  accident  within  the  meaning  of  the  policy,  and 
that  the  representatlTcs  of  the  assured  wen  entitled  lo  reeover 


Ex.  C. 


Gastu  axd  Oranns  t.  Swonnam. 


ifsy  26 


Vendor  and  vendee  of  goode — Conetnuiht  aeeeptanee  ly  vende^^ 

Statute  of  Fraude-^BaUmenU 

A.  sold  to  B.  by  parol  osrtain  goods  ^spirits).  It  was  agreed 
that  they  should  remain  in  A.*s  bondea  warehouse  for  B.  for  six 
months,  rent  free,  after  whioh  the  prioe  should  be  payable.  An 
invoice  of  the  specific  goods  was  sent  by  A.  to  B.,  and  the  goods 
wero  entered  in  A.'s  warehouse  books  as  transferred  to  B.  Alter 
the  six  months  B.  applied  to  A.  to  take  baok  the  goods  or  else 
resell  them  for  him  (B.) 

Bddf  that  thero  was  evidence  to  go  to  the  Jury  of  a  construe- 
tivs  acceptance  of  the  goods  by  B.  within  the  17th  secUon  of  the 
SUtate  of  Frauds,  29  Car.  2,  c.  8. 

Judgment  of  the  Exchequer  roversed. 


C.  P.  Chappbll  t.  CoKroET  AVD  AHOTHsn.  Jf«t|r  29. 

tSAtjp  and  ehipping — Bemuftage — Assignee  qf  bill  of  lading. 

A  ship  was  chartered  under  a  charter  psrty  to  bring  a'cargo 
Arom  D.  to  L.,  certain  working  days  being  allowed  Ibr  unloading 
at  L.    A  bill  of  lading  was  signed  by  the  master,  by  the  tsrms  of 
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wbieh  the  cargo  was  to  bo  deViTered  to  ibo  Msignee  of  tbo  bill, 
"  pacing  freigbt."  In  tbe  margin  of  tbe  bill  of  lading  it  was 
stated  tbat  there  were  eight  days  for  unloading  in  L.  The  bill  of 
lading  was  assigned,  and  tbe  assignee  receiTod  tbe  oargo  in  L., 
and  paid  tbe  freight.  The  ressel  haying  been  detained  over  the 
eight  days  in  unloading, 

Beld,  that  the  assignee  of  the  bill  of  lading  was  not  liable  to 
jiay  fbr  demurrage  on  such  detention. 


E.  X.      CoLLABO  T.  Turn  South  EASTiiur  Railway  Co.    May  84. 
CarrierS'^OootU  nnt  for  moU  and  inj'ured^'Meaiure  of  damofei. 

Hops  were  deliTored  to  a  railway  company  to  be  carried  to  Lon- 
don, and  were  injored  by  water  on  the  road,  some  being  destvojfed 
and  the  remainder  requiring  seYeral  days'  preparation  before  they 
could  be  rendered  marketable.    In  the  interyal  the  market  felL 

In  an  acUon  against  the  company  a  rerdict  was  found  for  the 
plaintiff. 

JBeld^  that  the  jury  were  right  in  taking  info  their  consideration 
the  difference  between  the  value  of  the  hops  on  the  day  when 
they  should  haTC  been  dellTered  and  the  day  on  which  they  were 
actually  deliTered  in  a  marketable  condition. 


Q.  B.  BABniT  ▼.  HODOBS.  Jun4  4, 

C<^amal  tiquiUraUan'^lMt  eamiraetad  tn  En§land, 

A  certificate  of  ^scharge  nnder  the  insoWent  law  of  Victoria 
is  BO  defence  to  an  action  on  a  bill  of  azchange  drawn  upon  de- 
feBdaat  by  an  Bngliah  ovaditor,  aad  aecepled  by  defendant  In 
bigtaad.  

E.  X.  Jems  T.  Platt.  May  8» 

Int€rrogaU>fH9  Odminktend   before   deelaraHan^^Ti^flrinffement  of 

patent-^Staiuie  of  Umiiati<m», 

The  Court  refused  leave  to  administer  interrogatories  in  an 
action  for  infringement  of  a  patent  bofore  declaration,  where  the 
patent  had  eipind  more  than  Atc  years  befbre  the  writ  was  issued, 
and  the  Interrogatories  were  directed  to  a  discoTeiy  of  the  articles 
BMida  and  sold  1^  the  defendant  daring  a  period  of  several  years. 


a  B. 


Patkb  t.  Ebyabs.  May  27. 

jm>HeiUioi^-~M$aaanabl€  and  probabU  eaute^Maliee^ 

Jury, 

In  an  action  for  a  malicious  prosecution  the  question  of  malice 
was  ncTcr  in  terms  left  to  the  jury.  The  Court  made  a  Rule  ab- 
solute for  a  new  trial,  although  the  rule  nui  was  not  obtained  on 
the  ground  of  mis-direction. 

Q.  B.  BBaniA  t.  Botbs.  AprU  80. 

FrwSLege  of  wUneu  to  refuee  an  anewer  tendmff  to  erimimaU  hmulf 

-^Duty  of  Judge  to  compel  wUmoee  to  amewer. 

Upon  tke  trial  of  the  defendsst  for  bribeiy  a  witness  wbs  called 
upon  to  give  In  eridence  the  receipt  of  a  bribe  by  him  from  the 
defendant  Upon  his  objecting  to  answer,  on  the  ground  that  his 
answer  would  criminate  himself,  a  pardon  under  the  great  seal 
was  offered  and  accepted  by  him ;  but  he  stiU  refused  to  answer 
on  the  same  ground. 

Beld,  that  as  tba  pardon  protected  the  witaesa  against  every 
proceeding  except  an  impeachment  by  the  House  of  Commons* 
and  aa  there  was  no  probability  whatever,  underthe  eireamstaaoeB 
of  the  case,  that  witness  would  ever  be  suljeeted  to  such  a  pro- 
ceeding for  the  matter  wMch  he  was  called  upon  to  give  in  eri- 
dence, he  was  not  pririleged  from  answering. 

MM  alse»  that  the  Judge  was  bound  to  compel  the  witness  to 


the  service  of  the  same  master;  that  J.  G.  and  W.  were  at  O.'s 
house  when  a  policeman  found  the  stolen  goods  there,  and  sent 
for  J.  and  O.'s  master,  and,  the  five  baring  gone  together  into 
O.'s  parlor,  charged  W.  and  J.  with  stealing  and  G.  iritb  receiv- 
ing; that  upon  this  W.  said,  ••  Well,  J.,  you  had  better  tell  Mr. 
W.  (their  master)  tbe  truth."  Neither  the  master  nor  the  police- 
mao  dissented  nor  made  any  remark,  whereupon  J.  confessed. 
On  his  way  to  the  station,  J.,  of  his  own  aoeord,  made  a  Anther 
confession.  Upon  being  taken  before  the  magistrates  they  dis- 
charged W.,  but  committed  J.  and  G.  for  trial. 

Beidf  J.  and  G.  baring  been  conricted  on  the  eridence  above, 
that  the  conrictlon  was  right 


E.  X.  Mayl. 

•  Wbstrbad  ako  Othbbs  t.  S^BOsoir  akd  Ajtothbb. 

Ouorantee  of  paet  and  future  dAte  of  anoiker-^What  contideration 


A.  guaranteed  to  B.  the  past  and  future  debts  of  C,  in  oonride- 
ration  of  B.  agreeing  to  supply  C.  with  such  goods  aa  C.  might 
require,  and  B.  might  think  fit  to  supply. 

Meld,  that  a  ftiture  supply  of  goods  by  B.  to  C.  was  a  conditioB 
precedent  to  a  right  on  B.*s  part  to  sue  the  guarantor  for  the  past 
debts  of  C. 

Tbat  an  agreement  to  supply  only  such  goods  as  B.  *'  might 
think  fit,"  was  not  a  good  consideration  for  the  guarantee. 


Q.  B. 


Wilt,  Axon.  ▼.  Amss.  April  19,  28. 

Donatio  mortie  eaued — Policy  of  life  aeturanee. 

A  policy  of  lifb  assurance  may  be  the  subject  of  a  donatio  mor- 
Ue  cautd. 


B.C.  .Amsll. 

Datsvpobt  t.  Yiokbbt  (In  the  matter  of  an  award). 

Arbitration — eettinff  aeide  an  award— Improper  reeiption  of  evidence. 

Where  a  letter  book,  contuning  copies  of  letters  which  had 
been  adduced  in*eridenoe  before  an  arbitretor,  and  marked  by 
him  as  read,  was,  at  the  eleee  of  the  case,  left  in  his  hands  in 
order  that  he  might,  before  making  his  award,  refer  to  tbe  copies 
so  addueed ;  and  he  referred  to  a  copy  of  a  letter  contained  in 
the  book  wbleh  had  net  been  BMrked  as  having  been  adduced  In 
erideaee.  Hill,  J.,  directed  that  the  case  should  be  refbrred  back 
to  the  arbitrator,  in  order  that  the  party  against  whom  the  letter 
complained  of  had  been  used  might  have  an  opportunity  of  ex- 
plidnlng  its  contents ;  bat  refused  to  set  aside  tbe  award. 


Q.  B.  Bat  t.  Hbxiko.  June  4. 

Demurrer  to  pleai^~Aetion  fbr  work  and  fs^oiir— iZfaj^oZ  eontra€t. 

Where  a  printing  press  is  not  re^stered  according  to  the  prori- 
sions  of  89  Geo.  III.,  c  79,  s.  28,  a  plea  setting  up  this  as  a  de- 
fence to  an  action  for  work  done  by  the  plaintiff  in  printing  a 
b(*ok  for  defendant  is  good.  In  this  case  the  pleas  in  which  this 
defence  was  pleaded,  were  held  bad,  as  not  excluding  a  due  regis- 
tration of  plaintiff's  printing  press,  and  the  Court  reftued  to 
alUiw  an  amendment  ^_^^_^_ 

C.  P.  May  80. 

Da  Pass  akd  Otrbbs  t.  Bbll  ahd  Woodhovsb. 


C.  C.  B.  BaoniA  v.  Pabxbk  ajid  Abotbbk.  June  1. 

Moidenee—Confeeeion — Inducement  in  preeence  ofpereone  in 

auihority. 
Upon  an  indictment  of  two  brothers-^,  for  stealing'  and  G.  for. 
xeceiving-^tl  wme  pfofSTChar  J.  and  a  t&irrbrothen  W;,  wnrtar 


of  odbeays— OwMywaisBt  of 

The  plafaitiflb,  eensigBeeB  of  goeds^  aeoepled  a  bill  drawn  by  the 
ecNHBgnor,  vnder  an  agreement  that  they  were  to  be  paid  the 
amount  of  the  bill  out  of  the  proceeds  of  the  goods,  the  deficiency, 
if  any,  to  be  made  good,  and  interest  on  the  amount  of  the  bill 
ffwm  maturity  till  the  goods  were  realised  to  be  paid  by  the  con- 
signor. The  consignor  becoming  bankrupt,  without  baring  nego« 
tiated  the  bill,  it  was  presented  by  the  defendants,  the  assignees, 
and  pM  to  them  by  the  plaintiffs  in  ignorance  of  tbe  character 
in  which  th«j  hekU  The  goods  realising  less  than  the  amount  of 
the  bill. 

Meld,  in  an  action  brou||ht  by  the  plaintiib  to  xtcover  the  defi- 
ciency, that  they  were  not  entitled  to' recover. 
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0.  F. 


LbaVIB  AHD  AirOTBSB  T.  BBTBi 


JTdy  2. 
Co9U  16  j*  16  VieLf  c  64,  «.  ii^IMnw^Betum  of  ypocb— iVbm. 

la  ditimiv  fbr  0Md»  of  &  grwter  T»kie  than  £60,  wktM  the 
goads  bad  haea  raioniad  aftar  aetioft  bvaog^  aad  tha  jury  had 
aipardad  only  nomiBal  damagea  for  tbair  dataataoa, 

S$U  that  tha  plaiatiff  ia  antiUed  ta  oaat%  thoogh  tba  Jadga 
rafliaad  ia  aartUy  nadar  16  k  16  Via.,  o.  64<  a.  4^  oa  tha  gronad 
that  the  plaiat  oould  aet  haTa  baaa  eatared  ia  the  eoaaty  eoort. 

Tha  teat  of  the  Jorladiotioii  of  tha  eoaatj  eaatt  la  tha  aataal 
valoe  of  the  gooda  soaght  to  be  rteofared. 


a  B. 


Lia  Y.  Omnrmr.  Jfdy  9. 

Siatuie  of  frmutU-^Wcrk  and  lahomr — CoiUratU 

A.  agreed  to  make  for  B.  two  aeti  of  artifioial  teeth,  aoeordlag 
to  a  Biodel  of  her  BKNilb,  whieh  he  took  for  the  fwrpooe.' 

Held  that  this  waa  a  eootraot  for  the  sale  of  goods  withia  the 
17th  seetioa  of  the  Stafute  of  Frauds,  aad  that  A.  ooold  aot 
reooTor  on  the  oomaMa  oomat  for  irork,  labour  aad  BMiterials. 


Q.  B.  Sx  parU  M 

Oerlforan''"'Cbwr<  morfial— /VaMsdinff 


Jmu  11. 
M  eolentol  eoarte. 


The  Coart  will  aot  iaterfere  by  eertiorari  to  rerlew  the  proeeed- 
iags  of  a  ooart  aiartialy  esBspt  where  a  pecaoa's  oiTil  rights  hsTO 
beea  affeoted. 

The  Goort  has  ao  power  to  quash  the  proceediags  of  a  Coart  ia 
lodla  or  elsewhere  oat  of  Soglaad  aad  its  a(i|jaoeat  part& 


V*  C<  Bi» 


Bmdia  t.  Dayis. 


Jimel. 


AmmuU — JEpidinu — Bailif  of  eotin^  couri — IForreal  safMal 
froof  of  ttuthoritsf  to  arrest — Sheriff, 

Upon  ladietBieat  for  aaaaaltiag  a  bailiff  of  a  ooaa^  ooart  ia 
the  easevtiea  of  hla  datj.  the  pf^aetioa  of  a-eopaigr  ooaK  war- 
raat  for  the  appvehensieii  of  tha  piiaaaar,  is  saffieleat  Jastiftaa* 
tioa  of  the  aot  of  the  bailiff,  la  approhaadiagithe^lseoen  irithoat 
proof  of  the  prsfioas  prooeediage  aathonsiagtha  wanaat,.  [War 
xiAMS,  J»,  diiUtaMte,) 


Q.  B. 


Baonna  T.  teaaav. 


/aM6. 


Veetrjf  meitrnff-^JBleeHoit  of  ekmrehwmrdem    lUegdl  tHotmg  of 

the  poU  bf  eAatnaoa. 

The  ohaiiaMii  of  a  Yosligr  BMaHagr  Md  foa^  the*  pnpeaa-of 
taklag.  a  poU  for  the  eleotloa  of  a  ohorehwerdoai  has  ao  power 
to  olose  the  poll  oa  aoeooat  of  distarbaaoe. 


R  E  V  I  E  w  a* 

OsoooDB  Hall  SzAMiNATioir  QuxsnoNs,  ermr^AT  tbs  Et^ 

AJflNATIOm  ]t>R  OaLL  WITH  AKD  WITHOUT  HoNOB8»  AND  lOR 

CtaTiriCATis  or  fitniss,  with  oonciss  answbbs^  aho  tbs 
Stu]>siit*8  GtnDK ;  A  OoLUKTioir  or  DrucnoKs  and  Forks 

yOR  TBH.tTO  or  QWiaailia»AT»LAW'  AMD   ARfteUD  O&RRKS. 

By  Calrio  Bmwaa^wd  SdwatdMannaChadailiiE^iteadaaii- 
at-Law.  TocoBla:  BoUa  A  Adsai  JUaw  BookMUaniJMd 
Poblish«i«. 


For  %.  loqg.  tiflsa  pasl^  iha  «xaHHsattoiia  al  Oagoode  HaU  .£» 
caU  to  tha  bar  And  for«artifioatflaof  fttawao  have  been- in  soma 
degree  oondnetad  on  |ia|>6r.  The  quealbtta  ate  pat  aad  the 
Stadent  ander  ezaminaiion  is  reqaiied  to  aaawer  them'  on 
paper*  Hta  anawers  are  afteswawia  axaniined,  and  apoa  tile 
reanlt  his  saooess  ia  a  great  measnre  depends. 

The  qaesUons  from  term  to  term  pat  are  based  npon  parti, 
enkr  books.    Among  these  may  he  mentioned  BlacksCone's 


Oommentaries,  Vol.  I. — Addison  on  Oontraots — Smith's  Mer- 
cantile Law — Byles  on  Bills — Story  on  Partnership— Williama 
on  Real  Property  —  Watkins  on  GonTeyaneing  —  Dart  on 
Vendors  and  Purobasers — Coate  on  Mortgages — Jarmaa  on 
Wills — Rossell  on  Grimes — Story's  Bqoit^  Jarisprudeoce— 
Jostinian's  Institutes — Story's  Gonfiict  of  Laws — ^Taylor  on 
Evidence — Stephen  on  Pleading  —  Statutes — Pleading  and 
Praetioe  in  Law  and  Equity  generally. 

The  authors  of  the  book  before  us  hare  made  a  ooUeetion 
of  these  ouestions,  and  at  poat  trouble  appended  the  answers. 
The  result  is  a  rolnme  of  nearly  400  pages,  royal  8ro.  So 
far  as  we  havw  been  able  to  judge,  tbeqoestiODs  are  answered 
with  Buoh  eare.  The  authors  not  only  have  giirea  us  the 
paKloolar  answer  to  eaefa  question  but  Tory  wisely  reftrred 
to  the  authority  upon  which  the  answer  is  given.  In  this  way 
a  person  in  doubt  as  to  the  oorreetnees  -of  a  partloular  answer 
is  enabled  to  satis^^  his  mind  and  so  remore  the  doubt. 

The  chief  use  of  a  work  of  the  kind  is  to  aid  the  student 
in  the  proseoution  of  his  studies.  The  abuse  of  it  will  be  to 
study  the  book  itself,  and  not  the  many  books  to  which  it  re- 
lates. The  authors  are  particularly  careful  to  stato  that  the 
design  of  the  work  is  to  aid  the  student  in  the  reading  of  the 
books  upon  whieh  he  wUl  be  ezamined,  and  not  that  their 
book  should  be  read  ia  Ilea  of  the  hooka  appmated  for  ezaml- 
nation. 

We  haye  no  hesitatioa  ia  stating  our  belief  that  ^e  book, 
if  used  as  designed  by  the  aathora,  will  be  of  great  benefit  to 
the  atudenti  but  if  used  contrary  to  their  design  will  be  worse 
than  useless.  The  mere  **  oram^'  will  nerer  do  for  the  rigid 
self  examination.  It  is  intended  that  the  text  book  shall  be 
first  diliasatly  read,  aad  tbeo  that  the  stadeat,  ia  order  to 
test  his  knowledge  of  it»  shall  exaarine  himself  by  th^  book 
now  before  us,  oocasionally  referring  to  the  answers  to  verify 
his  knowledge,  not  to  sup^y  it 

The  work  is  printed  in  good  clear  type ;  the  paper,  is  not 
so  iQpod  as  it  might  be,  but  quite  as  good  ao  one  generally 
sees  in  books  pubuehed  ia  Ganaua.  Theoiodiois is  aheefw  end 
upon  the  whole  the  volume  presents  &  oreditable  appearance. 

The  aathore  may  well  be  euTied  br  their  fellow  students. 
The  process  of  preparing  such  a  work  for  the  press  must  have 
bad  tbeeflbet  or  thoroughly  grounding  them  In  ih^^tMiolbs  omm 
which  they  hare  worked.  The  eoupletion  of  their  undertaking 
has  had  the  eilbot  of  giving  their  names  to  fame — ^if  not  to 
fortune.  We  fear,  however,  that  pecuniarily  there  is  not  much 
encouragement  to  writers  of  iaw  books  in  Ganada, 

The  price  of  the  volume  is  only  $2.  We  wish  it  a  ready 
sale,  it  deserves  it.  Nb  student  should  feel  satisfied  without 
prseuriag  a  copy.  We  ate  told  thatao^far  the  sale  has  b4en 
aUthateaabedeaifed. 


mmmtm 


AVPOfNTWI€NTS   TO   OPPlCEi   AO. 


lAMhkdi. 


JOflWR'A.  WOODRWf,  Uttftai^'io  bc-8hntt  of  fit*  Cbtttr  of  XliMbi.«« 


N0TABIB8  PUBUG. 

josw  wmHmni  ftfiTrfrnfir;  nf  BftrTTw,  irwTTdi  o,  m  in  ■  TitiWi  j  titnk  tu  Ttliiat 
oaaatjai  p.  HBaenis;  or  iMtvuv  ftvoiM,  taSamimasfrieiiBiasi^fis 

CbaaSi     (eMsHel  AfHIil^  IMS.) 

8I1HIKI  JOBNeOM  WAUUB,  of  OSmmu'  ]BHea%  ta  ba  a-HMuy  .P^Uto  la 
Uppw  Oiwei  H!QM>tt»4  Aydl  u,  iwj^ 

lOCHUIL  rLXMINO,  of  Bvnit,  Xiqiiii%  to  bo  aKbtwyPaldle  iBtTspvOMMda. 
^Ouottad  IptH  ISrlSOl)  - 

WILLIAM  A.  MlTTLEBXaaiR,  of  8t  OMiiarfaML  BiqniiOk  tft  be  a  KMnjr* 
PabUc  In  Uppw  Cuudo^Qawtted  AprflK^  VS^ 

XAOSfAS  WABDL AW  T ATLOm  oftho  Clir  of  VormftiK  BiVifco^  t»  bo  a  Kotey 
PobUe  In  Uppor  OuuMla.-<Qas»tto4  April  19, 1802.) 

TO   COAAE8PON DENTS. 


1882.] 


LAW    JOURNAL. 


141 


DIARY    FOR    JUNE« 


1.  SUNDAY  — ...  Ill  Ainday  9per  JmhuAmi. 

2.  Mondaj  La«t  day  for  Notice  of  Trial  Connij  Ooart. 

8.  SON  DAT. irA«.&fi«tay. 

10.  Toonday  .........  Quarter  8eei>lonfi  and  Cb.  Oonrt  SIttinn  In  earh  County. 

13.  Thundar.......  Blttlase  cX  Court  of  Error  and  Appeu  oommeneaa. 

15.  SON  DAT  ........  TriMit^  SMiday. 

22.  SUM  DAY \A  Stmim^  »fi^  Trittify, 

29.  SUNf>\Y '2nd  Stmda^  »/ler  Trinity, 

ao.  Monday I^at  diy  for  Oouaty  Conaell  finally  to  rerliie  AMuimant 

Rollm  and  to  appoint  School  n  oneya  by  0  S.  8.  Ohlef 
Saperlntandent  to  report  atata  of  Granunar  SetaooL 


IMPORTANT    BUSINESS    NOTICE. 

Ptrtont  indebted  to  Okt  Propridon  t^  thin  Journal  are  rtiquated  tn  rtmemher  that 
ail  our  poll  due  aeootcnia  have  bennplaeHt  <i»IA«Aoiid«  o/Me$tr$.  Ihdtem  iHAfdagh^ 
Attameyt,  BarriCt  for  coUedion  ;  and  that  only  a  prompt  remiUanee  to  them  will 

^^^v  vv  %^aw^ww  • 

Jt  i*  wUhgr^at  rduelance  that  the  Preprieiart  have  adapted  thit  eottr$e;  hut  they 
koM  been  compdied  to  da  $o  in  ardtr  to  t$taUe  them  to  m«ct  lAatr  enrrenC  €*pen$e» 
which  are  very  heavy. 

yaw  that  <A«  iMpfulncat  of  the  Journal  it  to  ffenenUly  admitted,  U  wmdd  not  he  ttn- 
rmwo^abU  In  expect  that  the  Pro/eanon  and  Oficert  of  the  i\mrt*w^*d  anenrd  it  a 
liberal  eupport,  inelead  qfaUowing  themedvee  to  be  mod  for  their  tubeer^tione. 

ffiSre  Ipper  ffianak  fafa  luurtial 

JUNE,  1803. 
BAIL  TO  XnE  LIMITS. 


The  law  of  debtor  and  creditor  is  much  less  rigorons  at 
present  than  it  was  in  the  earlj  history  of  Upper  Canada. 
Both  in  England  and  here  mnoh  has  been  done  to  relax 
if  not  to  abolish  imprisonment  for  debt. 

The  first  step  was  to  suppose  the  debtor  in  custody  when 
he  had  the  privilege  of  locomotion  within  circumscribed 
limitSi  from  time  to  time  increased  in  extent.  The  next 
step  was  to  suppose  him  on  the  limits  when  he  had  the 
privilege  of  going  where  he  pleased. 

It  is  interesting  to  trace  the  gradual  relaxations  of  the 
law  on  the  subject  of  bonds  to  the  limits,  and  in  truth  it 
is  necessary  to  do  so  in  order  to  understand  the  effect  of 
that  which  now  goes  by  the  name  of  a  limits  bond. 

Close  custody  is  the  starting  point :  originally  the  only 
limits  were  the  four  walls  of  the  gaol.  This  was  the  law 
tUl  1822. 

On  17th  January,  1622,  the  Legislature  passed  the  2nd 
Geo.  IV.,  cap.  6,  intituled  ''  An  Act  for  assigning  limits 
to  the  respective  Gaols  of  this  Province."  It  recited  that 
it  was  expedient  to  assign  certain  limits  to  the  gaols  within 
Upper  Canada  in  which  debtors  might  have  the  benefit  of 
exeroise  and  air  without  subjecting  the  Sheriff  or  other 
officer  in  whose  custody  the  debtor  might  be  to  any  action 
at  law  for  an  escape.  It  authorized  the  Justices  of  the 
Peace,  in  Quarter  Sessions  assembled,  from  to  time,  in  each 
district  in  Upper  Canada,  to  order,  determine  and  appoint 
certain  limits  of  ground  not  exceeding  six  acres  to  each 
and  every  gaol,  and  that  after  the  establishment  of  such 
limits  it  should  be  lawful  for  any  debtor  confined  in  such 
gaols  to  be  and  remain  at  any  part  or  place  within  such 


limits  without  subjecting  the  Sheriff  or  other  officer  in 
whose  custody  such  debtor  might  be,  to  any  action  or  suit 
for  an  escape  from  such  gaol  or  limits.  It  was  not  made 
incumbent  on  the  Sheriff  to  give  the  benefit  of  the  limits 
to  a  debtor  till  furnished  with  satisfactory  security  that  the 
debtor  should  not  at  any  time  during  his  confinement  "go 
or  remove  beyond  such  established  limits."  If  there  was 
a  breach  of  the  condition  of  the  bond,  the  Sheriff  was 
enabled  to  sue  upon  the  bond  and  to  recover  the  amount 
for  which  the  debtor  was  in  custody,  and  costs.  Provision 
was  raa^e  for  the  assignment  of  the  bond  to  the  judgment 
creditor  upon  request.  The  assignee  was  authorized  to 
sue  upon  the  bond  in  his  own  name.  An  acceptance  of 
an  assignment  of  the  bond  was  made  to  operate  as  a  dis- 
charge of  the  Sheriff  from  all  responsibility  in  vespect  of 
the  debtor.  The  Act  was  an  experiment  merely,  and  was 
made  to  have  force  for  four  years  and  no  longer. 

On  30th  January,  1826,  the  Legislature  passed  the  7th 
Geo.  ly.,  cap.  7,  by  section  1  of  which  the  previous  Act 
was  extended  for  four  years  further.  Provision  was  by  the 
same  act  made  for  the  surrender  of  the  debtor  into  close 
custody  by  his  bail. 

On  17th  February,  1827,  the  Legislature  passed  the  8th 
Geo.  lY.,  cap.  9.  It  recited  the  2nd  Geo.  IV.,  cap.  6, 
and  authorised  the  Justices  of  the  Peace  for  the  Dbtrict  of 
Niagara,  in  sessions  assembled,  fron^  time  to  time  to  order, 
determine  and  appoint  certain  limits  for  the  Gaol  in  tha( 
District,  not  exeeeding  sixteen  acres. 

On  30th  January,  1830,  the  Legislature  passed  the  11th 
Geo.  IV.,  cap.  2,  continuing  the  2nd  Geo.  IV.,  cap.  6,  for 
four  years  longer. 

On  6th  March,  1830,  the  11th  Geo.  IV.,  cap.  3,  was 
passed.  It  consolidated  and  made  permanent  th.e  provisions 
of  previous  acts.  It  authorized  the  Justices  of  the  Peace, 
in  general  Quarter  Sessions  assembled,  in  each  and  every 
district  other  than  the  District  of  Niagara,  to  assign  and 
make  as  limits  to  the  respective  gaols  "sixteen  acres  of 
ground  contiguous  to  the  gaols."  Authority  was  given  to 
extend  the  limits  of  the  gaol  in  the  Niagara  District  to 
twenty-six  acres.  The  debtor  while  on  the  limits  was  in 
law  considered  as  in  the  custody  of  the  Sheriff.  The 
judgment  creditor  was  authorized  to  adminbter  interroga^ 
tories  to  his  debtor  while  on  the  limits.  Neglect  or  refusal 
to  answer  for  twenty  days  subjected  the  debtor  to  cQpfine* 
ment  in  close  custody. 

On  6th  March,  1834,  the  Legislature  passed  the  4th 
Wm.  IV.,  cap.  10.  It  enacted  that  the  limits  of  the  res- 
pective gaols  situate  in  any  town  in  Upper  Canada  should 
be  co-extensive  with  the  limits  of  the  towns  in  which 
situate.  In  the  case  of  gaqls  not  situate  in  towns,  the 
justices  of  the  peace  were  authorised  to  extend  the  limits 
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to  the  distance  of  half  a  mile  on  each  side  of  the  gajols.  should  in  other  respects  well  and  truly  observe  and  obey 
A  debtor  upon  the  limits  withholding,  upon  request  of  the  all  rules  of  court  or  judge's  orders  in  relation  to  such 


creditor,  an  account  of  his  effects,  was  made  liable  to  be 
committed  to  close  custody.  Provision  was  made  for  the 
•zamination  of  a  judgment  debtor  as  to  his  means  of  satis- 
fying the  debt.  If  it  were  made  to  appear  that  he  had  the 
means,  he  was  liable  to  be  committed  to  close  custody. 
Provision  was  also  made  for  enabling,  under  him  jcertain 
eiroumstanoes,  to  regain  the  limits. 

On  28th  July,  1847,  ,the  Legislature  passed  the  10th  & 
11th  Vic,  cap.  15.     It  enacted  that  the  gaol  limits  to  the 
respective  gaols  should  consist  of  the  whole  of  the  district 
in  which  situate.     Persons  in  gaol  under  process  for  non- 
payment of  costs,  were  declared  to  be  entitled  to  the  benefit 
of  the  limits  in  the  same  manner  as  if  in  custody  in  execu- 
tion for  debt.   .  Persons  entitled  to  the  limits  weretequired 
jto  enter  into  a  recognizance  or  bail  piece,  conditioned  that 
the  debtor  ''  should  remain  and  abide  within  the  limits  of 
the  gaol  of  the  district,  and  not  depart  therefrom  unless 
released  by  due  course  of  law,^'  and  also  "  should  well  and 
truly  obey  all  notices,  orders  and  rules  of  court,  touching 
or  concerning  such  debtor  remaining  or  continuing  upon 
the  limits,  or  being  remanded  or  ordered  therefrom."     The 
sureties  were  required  to  justify  in  double  the  amount  of 
the  sum  for  which  the  debtor  was  arrested.    The  recogni- 
sance was  then  filed  in  the  office  of  the  clerk  of  the  court 
from  which  the  writ  authorizing  the  arrest  issued.     Notice 
thereof  was  then  given  to  the  creditor  in  like  manner  as  in 
case  of  bail  to  the  action.     Upon  the  production  to  the 
Sheriff  of  a  certificate  from  the  derk  of  the  court  that  the 
recognizance  of  bail  and  affidavit  of  justification  had  been 
filed,  the  Sheriff  was  authorized  to  give  the  debtor  the 
benefit  of  the  limits,  and  the  Sheriff  himself  was  thereupon 
discharged  from  all  responsibility  respecting  the  debtor, 
unless  again  committed  to  close  custody  by  due  form  of 
la^.     The  bai)  yrere  bound  to  produce  the  body  of  the 
debtor  within  siach  time  as  the  court  or  judge  might  direct, 
but  provision  wa^  made  for  granting  such  further  time  and 
relief  to  the  bai)  as  ^he  court  or  judge  might  deem  equit- 
able. 

On  14th  June,  1853,  the  Legiskture  passed  the  16th 
yic,,  cap.  175 ;  section  7  enacted  that  it  frequently  hap- 
pened that  persons  in  custody  entitled  to  the  benefit  of  the 
gaol  limits  were  compelled  to  go  to  prison  until  a  rule  or 
order  for  the  allowance  of  the  recognizance  of  bail.  For 
remedy  it  eni^ct^d  that  it  should  be  lawful  for  the  Sheriff 
to  take  from  the  party  arrested  a  bond  conditioned  <<  that 
such  person  would  not  depart  the  gaol  limits,"  and 
"  should  forthwith  surr.ender  himself  to  the  custody  of  the 
Sheriff  for  re-committal  to  dose  custody,  upon  a  rule  of  . . 

court  or  judge's  order  being  made  tor  that  purpoeCi  and  (move  in  the  like  manner  and  upon  the  like  notice  for  the 


party."  Upon  receipt  of  this  bond  the  Sheriff  was  required 
forthwith  to  allow  the  party  arrested  the  benefit  of  the 
imits.  If  afler  the  givi  ng  of  the  bond  the  debtor  de- 
livered to  the  Sheriff  the  certificate  that  the  recognizance 
of  bail  above  menUoned  and  affidavit  of  justification  had 
been  duly  filed,  the  debtor  and  bis  sureties  were  discharged 
from  all  liability  on  the  bond  to  the  Sheriff.  If  the  certi- 
ficate  were  not  produced  within  one  month  from  the  exe- 
cution of  the  bond  the  Sheriff  was  authorized  to  commil 
the  debtor  to  cloee  custody.  A  right  of  action  <hi  the  bond 
was  given  to  the  Sheriff  in  the  event  of  a  breach.  It  was, 
however,  provided  that  the  Sheriff,  upon  request  of  the 
creditor,  might  assign  over  the  bond  to  Kim  aftd  so  ideaae 
himself  from  responsibility.  The  party  accepting  the  as- 
signment of  the  bond  was  authorized  to  sue  in  his  own 
name. 

On  3rd  April,  1855,  the  Legislature  passed  the  18th 
Vie,  cap.  69 ;  section  5  of  which  enacted  that  notwith- 
standing the  dissolution  of  a  uni^  of  Counties,  debtors  on 
the  limits  at  the  time  of  the  dissolution  should,  continue 
to  have  the  benefit  of  the  limits  of  both  eounties. 

On  19th  June,  1856,  the  Legislature  passed  the  19th 
Vie,  cap.  43,  commonly  called  '^  The  Common  Law  Pro- 
cedure Act,  1856."  It  consolidated  all  previous  acts, 
without  substantial  variation. 

On  10th  June,  1857,  the  Legislature  passed  the  20th 
Vie,  cap.  57 ;  section  25  of  which  enacted  that  in  all  cases 
in  which  any  Sheriff  should  take  a  bond  to  the  limits,  to 
enable  the  debtor  to  put  in  the  ordinary  recognizance  of 
bail  to  the  limits,  such  bond  should,  in  addition  to  the 
ordinary  conditions,  contain  a  further  condition  that  the 
debtor  <<  should  within  thirty  days  from  the  delivery  thereof 
to  the  Sheriff,  cause  and  procure  the  bond  or  that  substituted 
for  it,  according  to  provisions  hereinafter  mentioned,  to  be 
allowed  by  the  Judge  of  the  County  Court  wherein  the 
debtor  was  confined."  For  this  purpose,  upon  reasonable 
notice  by  the  debtor  given  to  the  Sheriff,  the  latter  was 
required  to  cause  his  bond  to  be  produced  before  the  Judge. 
Upon  allowance  endorsed  by  tho  Judge  the  Sheriff  was 
discharged  from  all  responsibility  unless  the  debtor  was 
committed  to  close  custody  in  due  form  of  law.  The 
allowance  was  required  to  be  made  upon  motion  by  the 
debtor,  and  four  clear  days  notice  thereof  given  in  writing 
to  the  plaintiff  or  his  attorney.  If  the  Judge  refused  the 
allowance  of  the  bond  then  the  debtor  was  enabled  to  cause 
another  bond  to  be  made  to  the  Sheriff  in  the  same  terms 
and  under  the  same  conditions,  to  be  executed  without  any 
further  application  to  the  Sheriff,  and  was  also  enabled  to 


1«611 


LAW    JOURNAL. 


US 


dbwanoe  thereof.  The  bond  if  allowed  and  endorsed  was 
Bobstitnted  for  and  took  the  plaee  in  all' respects  of  the 
bond  first  given. 

On  6th  May,  1859,  the  Legislature  passed  the  22Dd 
Yio.,  2nd  Sess.,  cap.  33 ;  section  6  of  which  enacted  that 
peisoiis  giTing  bail  nnder  a  writ  of  ca.  m.,  or  writ  of  attach- 
ment sboold  not  be  boand  to  remain  or  abide  within  the 
gaol  limits,  but  might  depart  therefrom  at  their  discretion. 
It  also  enacted  that  the  bond  to  the  Sheriff  should  not  con- 
tain that  part  of  the  usual  condition  that  the  debtor  should 
remain  and  abide  witlun  the  limita  of  the  gaol,  but  that 
the  condition  should  proTide  that  the  person  arrested 
^  ehould  observe  and  obey  all  notices,  orders  and  rules  of 
eoart  touching  or  concerning  the  debtor  or  person  ordered 
to  pay,  or  his  answering  interrogatories,  or  his  appearing 
to  be  examined  viva  voce  or  otherwise,  or  his  returning  or 
being  remanded  into  close  custody/'  It  was  declared  that 
the  party  or  hie  bail  should  not  be  entitled  to  claim  longer 
time  for  so  observing  and  obeying  than  he  would  have  been 
entitled  to  if  the  party  had  remained  on  the  limits  as  be- 
fore the  passing  of  the  Act  Power  was  given  to  the  Court 
to  grant  further  time  if  the  Court  were  of  opinion  that  the 
same  might  be  done  without  substantial  injury  to  the  inte- 
Nftts  of  the  pttty  entitled  to  receive  the  money. 

Sueh  is  now  the  law  as  consolidated  in  Con.  Stats.  U.  0. 
cap.  24,  sec.  24,  ei  $eq. 

The  effect  of  22  Yic,  2nd  Sess.,  cap.  88,  was  to  make 
a  bond  to  the  limits  a  bond  without  limits.  It  is  as  it  were 
ibe  xatention  of  the  shadow  by  some  process  of  Legislative 
phoCognphy,  thoiigh  the  substance  is  no  more.  One  step 
more  and  legal  custody  for  debt  is  gone— vanished  like  a 
dream.  We  have  seen  how,  little  by  little,  it  was  blotted 
oat  of  the  Statute  book,  till  now  its  appearance  is  so  faint 
that  its  very  existence  is  a  matter  of  uncertainty.  What 
it  18  can  only  be  ascertained  by  a  knowledge  of  what  it 
waa.     That  knowledge  we  have  here  endeavored  to  impart. 


COMMON  LAW  OOURTS. 
JDELirSBT     OF    JUDGMENTS. 

QTJEBITS  BENCH. 

Monday,  16th  June 10  o'clock. 

Saturday,  2lBt  June 2  o'clock. 

COMMON  PLEAS. 

Monday,  16th  June 2  o'clock. 

Saturday,  2l8t  Jane 10  o'clock. 


COMMON  LAW— RULES  OP  COURT. 
FsBAUART  14th,  1862. 
M  %B  Ordered  That  the  several  sboriffs  in  Upper  Canada  shall 
be  allowed,  ia  addition  to  tbe  fees  and  disbursements  hereto- 
fore aatkotised  for  servieea  rendered  by  thoia  im  the  county 


courts,  to  charge  and  receive  the  fees  and  disbui^^ents  fol- 
lowing : 

For  letam  of  Writ  of  Execution  against  Lands  or 
Goods,  where  nothing  has  been  made  under  the  wrikJ&O  2  6 

For  removing  or  retaining  property  taken  under  any  statute 

of  this  prevince  relating  to  replevin,  reasonable  and  necessary 

disbursements  and  allowances,  to  be  approved  by  the  clerk,  or 

by  order  of  the  judge, 

John  B.  Robinsok,  C.  J. 
W.  H.  Brapeb,  C.  J.,  C.  P. 
Wm.  B.  RiCHAans,  J. 
John  H.  Haoartt,  J. 
RoBiRT  £.  Burns,  J. 


Fbdruart,  15th,  1862. 

U  is  Ordered,  That  the  form  of  Writs  of  Assignment  ot 
Dower  to  be  used  under  the  statute  24th  Vie,  ch.  40,  shall  be 
as  follows : 

The  Writ  of  Assignment  of  Dower  required  to  be  issued  after 
a  judgment  in  an  aoUon  of  Dower  has  been  entered  in  favour 
of  the  demandant,  shall  be  in  the  form  hitherto  in  use  in  Upper 
Canada. 

And  the  Writ  of  Assignment  of  Dower  required  to  be  issued 

under  the  second  clause  of  the  said  statute,  when  the  right  of 

dower  is  acquiesced  in  by  the  owner  of  the  estate,  may  be  aa 

follows : 

Uppir  Canada.) 
County  of V  VICTORIA,  by  the  Oraee  of  God,  die. 

To  THi  SHSRinr  or  thi  Countt  or  ■ 

Gribtinq  : 

Whbrbas,  a.  B.,  widow,  who  was  the  wife  of  C.  D.,  deceased, 
demands  against  £.  F.,  the  third  part  of  (here  describe  the 
estate  in  which  dower  is  claimed,  as  in  other  writs  of  assign* 
ment  of  dower)  as  the  dower  of  the  said  A.  B.  of  the  endow, 
ment  of  the  said  C.  D.,  heretofore  her  husband :  And  vhereoM 
it  has  been  made  to  appear  to  us  in  our  Court  of  Queen's 
Bench,  (or  Common  Pleas,  aa  the  case  may  be,)  in  Upper 
Canada,  that  the  said  £.  F.  is  the  owner  of  the  said  realestattf 
out  of  which  such  dower  is  dumed,  and  that  he  aequiescea  ia 
the  said  claim,  and  is  willing  to  assign  to  the  said  A.  B.  her 
proper  dower,  but  that  the  said  A.  B.  and  E.  F.  are  not  agreed 
as  to  the  admeasurement  thereof:  We  there  fore  command  yow 
that  without  delay  you  do  deliver  to  the  said  A.  B.  seisin  of 

her  third  part  of  the  said with  the  i4>purtenanoe8,  to 

hold  to  her  in  severalty  by  metes  and  bounds ;  And  that  you 
do  proceed  in  the  execution  of  this  our  writ,  according  to  the 
provisions  of  the  statute,  in  that  behalf  passed  by  the  Legisr 
lature  of  our  province  of  Canada,  in  the  twenty-fourth  year 
of  our  reign. 

Witness,  ko. 

(When  the  Demandant  has  married  again  since  the  death  of 

her  late  husband,  under  whom  she  claims  dower,  her  name 

and  description  mast  be  made  suoh  as  to  suit  the  oircum* 

stances-) 

John  B.  Rommoir,  C.  J. 
W.  H.  Dbapbr,  C.  J.,  C.  ?. 
Robert  E.  Burns,  J. 
Wm.  B.  Richaros,  J. 
JoHor  H.  RAOAitr,  J. 
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BILLS  BEFORE  TOE  LEQISLATURS. 


An  Ad  reapeeting  the  appointment  of  Commi$9wner$  Jor  taking 
affidavits  and  afflrmations  in  the  United  Kingdom  of  (heat 
Britain  and  Ireland^  to  be  need  in  this  Provinee, 

(Introdaced  by  John  Crswfbrd,  Esq^  H.P.P.) 
Whikbas  it  is  desirable  that  the  Qovemor  in  Cooncil  shoatd  be 
empowered  to  appoint  Commissioners  for  taking  afSdattts  and 
Affirmations  in  the  United  Kingdom  of  Great  Britain  and  Ireland 
to  be  nsed  in  this  Province :  Therefore  Her  Majesty,  &e.|  enacts 
as  follows :  ^ 

1.  The  Oovemor  in  Council  may,  by  one  or  more  commission  or 
commissions  onder  his  hand  and  seal,  from  time  to  time  empower 
SQch  and  as  many  persons  as  he  may  think  fit  and  necessary  (snch 
persons  beiog  practising  Attortaeys  of  Her  Majesty's  Conrrs  of 
Record  at  Westminster,  or  Writers  to  the  Signet  in  Scotland,  or 
Attomies  of  the  Fonr  Conrts  in  Dublin,)  to  administer  oaths  and 
take  and  receive  Affidavits,  Declarations  and  Affirmations  in  the 
United  Kingdom  of  Great  Britain  and  Ireland,  in  or  concerning 
any  cause,  matter  or  thing  depending,  or  in  any  wise  concerning 
any  of  the  proceedings  to  be  had  in  the  Courts  of  Queen's  Bench 
and  Common  Pleas,  the  Superior  Court,  and  the  Court  of  Chancery* 
or  any  other  Court  at  Law  or  Equity  of  Record  in  this  Province, 
whether  vow  existing  or  hereafter  to  be  constituted ;  and  every 
oath,  affidavit,  declaration  or  affirmation  taken  or  made  as  aforesaid, 
shall  be  of  the  same  force  as  if  taken  or  made  in  the  particular 
Court  to  which  the  same  relates,  or  in  which  any  snch  affidavit, 
declaration  or  affirmation  is  entitled  or  intended  to  be  used. 

2.  The  oaths,  affidavits,  declarations  and  affirmations  aforesaid, 
shall  be  of  the  same  force  as  if  taken  or  made  in  open  Court,  and 
shall  be  filed  in  the  office  of  the  Court  in  which  the  same  are 
intended  to  be  used,  and  may  be  read  and  made  use  of  in  the  said 
Court  as  other  affidavits  or  affirmations  taken  in  such  Court* 
and  any  person  wilfully  forswearing  himself  in  any  affidavit  or 
making  false  declaration  or  affirmation  made  or  taken  before  any 
of  the  Commissioners  appointed  under  this  Act,  shall  be  liable  to 
the  same  pains  and  penalties  as  if  such  affidavits,  declarations  or 
affimatioBs  had  been  taken  in  open  Court 

8.  Any  affidavit  or  affirmation  proving  the  execution  of  any 
Deed,  Will  or  Probate  or  Memorial  thereof,  for  the  purpose  of 
registration  In  this  Province,  may  be  made  before  a  Commissioner 
appointed  under  this  Act 

4.  The  Commissioners  so  to  be  appointed  shall  be  styled  <*Com- 
missioners  for  taking  affidavits  in  and  for  the  Canadian  Courts." 

6.  Ko  informality  in  the  heading  or  other  formal  requsites  to 
any  affidavit,  declaration  or  affirmation  made,  or  taken  before  any 
Commissioner  under  this  Act,  shall  be  any  objection  to  its  recep- 
tion in  evidence  if  the  Court  or  Judge  before  whom  it  is  tendered 
shall  think  proper  to  receive  it 


An  Aeimpeeting  the  Court  oj  Error  and  Appeal  in  T^^per 

Canada, 

(iBtrodoMd  h^  Hoa.  J.  A.  MeedoasM,  M.P.P.) 

Her  Majesty,  &c.,  enacts  as  follows: 

1.  The  Presiding  Judge  of  the  Court  of  Error  and  Appeal  in 
Upper  Canada,  whenever  appointed  as  such  by  commission  under 
the  great  seal,  according  to  the  provisions  of  the  Act  passed  in  the 
twenty-fourth  year  of  Her  Majesty's  reign,  chaptered  thirty-six, 


shall  have  rank  and  preoedenee  over  all  the  other  Judges  of  Her 
Majesty's  Conrts  of  law  and  equity  in  Upper  Canada. 

2.  The  said  Presiding  Judge  appointed  by  commission  under  the 
great  seal  as  aforesaid,  previous  to  entering  upon  the  duties  of  his 
office,  shall  take  the  foUowiog  oath  before  the  Governor  in  Council  s 

OATS. 

I, ,  do  solemnly  and  sincerely  promise  and  swear  tfast 

I  irill,  duly  and  faithfully,  to  the  best  of  my  skill  and  knowledge, 
execute  the  powers  and  trusts  reposed  on  me  as  the  Presiding 
Judge  of  the  Court  of  Error  and  Appeal  in  Upper  Canada.  So 
help  me  God. 

8.  Any  retired  Judge  heretofore  or  hereafter  appointed  the 
Presiding  Judge  as  aforesaid,  who  shall  hold  a  patent  for  an 
annuity  of  two-thirds  of  the  salary  annexed  to  the  office  from 
which  he  had  retired,  shall  be  entitled  in  addition  to  the  sama, 
to  receive  yearly  fh>m  and  out  of  the  Consolidated  Bevenue  Fund 
of  this  Province,  a  sum  equal  to  one-third  of  the  amount  of  his 
annuity,  which  additional  sum  shall  be  paid  in  the  same  manner 
and  at  the  same  time  as  such  annuity. 

4.  The  sixth  section  of  the  thirteenth  chapter  of  the  Consolidated 
Statutes  for  Upper  Canada  is  hereby  repealed,  and  the  foUowing 
substituted  therefor,  that  is  to  say : 

**  Five  Members  of  the  Court  shall  be  necessary  to  constitate  • 
quorum." 

6.  The  eighth  section  of  the  Act  in  the  next  preceding  section 
mentioned  is  hereby  repealed,  and  the  following  substituted,  that 
is  to  say  :— • 

«*  The  Court  of  Error  and  Appeal  shall  hold  its  alttlnga  at  the 
City  of  Toronto,  en  the  fourth  Thursday  next  after  the  several 
Terms  of  Hilary,  Easter  and  Michaelmas,  and  may  adjourn  from 
time  to  time  and  meet  again  at  the  time  fixed  on  the  adjournment 
for  the  transaction  of  business. 


An  Act  to  render  WUls  tnade  in  conformity  with  the  laws  of 
either  Upper  or  Lower  Canada^  effketwd  lo  pass  Real  Estate 
in  the  other  section  of  the  Province. 

(IntrodiMMl  by  A.  Monla,  Es^.,  M.P.P.) 
WmcEUAS,  owing  to  the  intimacy  of  the  subsisting  relations  be- 
tween Upper  and  Lower  Canada,  persons  domloiled  or  temporarily 
resident  in  one  section  of  the  Province,  frequently  die  possessed  of 
Real  Estate  in  the  other  section,  and  greater  facilities  ought  to  bo 
afforded  for  the  easier  transmission  of  such  property  bj  Will,  and 
a  remedy  ought  to  be  provided  for  inconveniences  that  are  of  fre- 
quent occurrence,  arising  from  the  absenoe  of  such  provisions: 

Therefore,  Her  Majesty,  &c.,  enacts  as  follows : 

1.  In  case  of  the  death  of  any  person  in  either  Upper  or  Loirer 
Canada,  after  the  passing  of  this  Act,  having  regularly  and  legally 
made  a  Will  according  to  the  forms  and  solemnities  required  to 
pass  Real  Estate,  (immeublet)  by  the  law  of  that  aeotion  of  the 
Province  in  which  the  Will  is  made,  such  Will  shall  be  held  and 
taken  to  be,  and  shall  be  effectual  and  sufficient  to  pass  Baal  Estate 
(immeubUt)  situate  in  the  other  section  of  the  Province,  in  accord* 
ance  with  the  true  intent  and  meaning  of  such  Will. 

2.  Wills  made  and  executed  in  Lower  Canada,  in  the  customary 
manner,  may  be  registered  in  Upper  Canada  in  the  same  manner 
that  other  Wills  made  and  executed  or  published  out  of  Lower 
Canada,  may  be  registered;  and  a  notarial  or  other  authentic  eopy 
of.  such  Will,  shall,  for  the  purpose  of  registration  thereof,  liawe 
the  same  foree  and  effect  that  a  probate  of  Will  now  has. 
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LAW  SOCIETY  OF  UPPER  CANADA. 


EXAMINATION  FOR  CERTIFICATES  OF  FITNESS, 


STOErS  KQUITT  JURISPRUDENCE. 

1.  8Ut«  the  two  kindd  of  mistakes  and  the  general  rules  as  to 
the  interference  of  the  oonrt  in  each  kind. 

2.  What  are  the  rights  of  the  etstui  qu*  trust  in  respect  of  a  pur- 
ohase  of  his  estate  bj  iiis  trustee  T^and  on  what  principle  are  these 
rights  founded  t 

8.  Define  constmctiTe  notice,  and  give  an  example. 
4.  When  is  time  deemed  in  equity  to  be  of  the  essence  of  the 
contract  7  # 

6.  What  is  the  effect  when  property,  real  or  personal,  b  willed 
in  trust,  without  the  appointment  of  a  trustee  7 

6.  Against  what  classes  of  persons  will  the  vendor's  lien  attach  t 
and  what  is  the  effect  on  the  lien  of  a  receipt  for  the  consideration 
monej  expressed  in  or  endorsed  on  the  deed  7 


STATUTES,  PLEADINGS  AND  PEACTICB—EQUITT. 

1.  What  Jurisdiction  has  the  Court  of  Chancery  for  Upper 
Canada  in  respect  of  wills  7 

2.  In  what  cases  can  the  court  make  a  Testing  order  7 — and 
what  is  the  effect  of  such  an  order  7 

8.  Under  what  circumstances  and  on  what  terms  will  the  time 
fixed  for  payment  of  mortgage  money  be  delayed  7 

4.  What  is  the  effect  of  the  defendant's  not  denying  in  his 
answer  an  allegation  of  the  bill  7 

6.  How  can  a  plaintiff  bring  befbre  the  court  facts  which  have 
oocurred  since  the  institution  of  the  suit  7 

6.  SiaU  the  process  for  obtaining  the  usual  administimtioa  order. 


SMITH'S  MERCANTILE  LAW. 

1.  Define  "  a  general  agent"  and  «  a  panioular  agent,"  and  state 
the  rule  as  to  the  authority  of  each  to  bind  the  principaL 

2.  What  is  the  Jut  acereteendi  7 — and  what  is  the  exception  to 
its  application  7  How  is  the  exception  worked  out  in  cases  of 
real  estate  7 

8.  What  is  the  meamng  and  result  of  barratry  f  Oire  an 
example. 

4.  In  sales  of  goods  under  an  agreement  to  be  completed  in  /li- 
turOf  when  does  the  property  in  the  goods  pass  to  the  buyer  7 

6.  What  are  the  rights  of  a  creditor  who  has  contracted  to  re- 
oeive  payment  by  a  bill,  if  the  bill  be  not  dellyered  as  agreed  7 

6.  State  the  origin  and  limitations  of  the  doctrine  of  lien  at 
eommon  law. 


WILLIAMS  ON  REAL  PR0PERT7. 

1.  How  can  a  person  seised  in  fee  simple  convey  so  as  to  vest 
the  fse  in  himself  and  another  as  Joint  tenants  7 

2.  What  is  requisite  to  enUtle  a  man  to  take  lands  as  tenaat  by 
the  curteey  of  England  7 

8.  Do  the  words  *'  grants '  and  **  demise"  respectively  imply  any» 
and  if  any,  what  covenants  7 

4.  An  estate  is  limited  to  A.  for  life,  with  remainder  to  B.  in 
tul,  remainder  to  C.  in  fee.  How  can  the  issue  in  tail,  and  how 
can  the  remainder  In  fee  be  barred  7 

6.  What  leases  must  be  by  deed7 


6.  Explain  the  law  of  Hotchpot,  and  the  effect  of  the  statute  of 
this  proviooe  on  the  subject 

7.  A  lease  to  A.  for  life,  remainder  to  B.  for  life ;  is  tiiis  a 
vested  or  contingent  remainder  7 

8.  How  must  a  will  to  pass  lands  by  devise  be  executed  7 

9.  Explain  the  object  and  effect  of  the  statute  **De  Donis,** 
18,  Ed.  L 

10.  A.  leases  lands  to  B.,  and  in  the  lease  B.  covenants  with 
the  le^eor  for  himself  and  assigns  to  dig  a  well  on  the  demised 
premises  during  the  second  year  of  the  term ;  B.  during  the  first 
year  assigns  to  C.  The  well  is  not  dug  at  any  time.  Can  the  lessor 
sue  both  B.  and  C,  or  which  7 

11.  A.  conveys  land  to  B.  in  1861,  who  does  not  register  the 
conveyance;  A.  subsequently  conveys  to  C.  who  does  register; 
what  must  C.  prove  beyond  conveyance  to  establish  priority  over 
B.,  in  ejectment  against  him  7 

12.  An  estate  is  conveyed  to  A.  and  B.  in  fee  in  trust  to  sell  • 
do  the  grantees  take  as  Joint  tenants  or  tenants  in  common  7  Give 
the  reasons  for  your  answer. 

18.  A  lessee  for  a  term  assigns  to  B.  to  the  use  of  C. ;  in  whom 
is  the  legal  estate  7 — and  why  not  in  the  psrty  other  than  him 
you  may  name  7 

STATUTES  PLEADING  AND  PRACTICE  LAW. 

1.  Can  an  action  be  brought  as  for  lands  bargained  and  sold 
on  an  indebUatui  count,  when  no  conveyance  is  made  7  Give  the 
reasons  for  your  answer. 

2.  Draft  a  plea  in  abatement  for  non-rejoinder  of  a  ce-oontraetor 
as  a  defendant. 

8.  How  many  days  are  allowed  to  plead  in  abatement  7 

4.  Are  goods  of  a  defendant  bound  as  against  a  purchaser  from 

the  time  of  the  delivery  of  the  execution  against  them  to  the 

sheriff,  or  from  time  of  their  seiture  7 
6.  State  what  must  be  shown  by  «flidavit  to  obtidn  the  oral 

examination  of  a  judgment  debtor,  pursuant  to  22  Vic,  c.  9&— 

Consol.  Stats.  U.  C,  cap.  24. 


EXAMINATION  FOR  CALL. 


WILLIAMS  ON  REAL  PROPEBTT. 

1.  Does  the  law  recognise  an  absolute  ownership  in  real  estate  t 
Give  reasons  for  your  answer. 

2.  Mention  the  inddente  of  the  usual  covenants  in  an  indentnre 
of  lease. 

8.  Can  one  person  have  more  than  one  estate  in  the  same  land 
at  the  same  time  7    Answer  fully. 

4.  Give  instanoes  of  technical  rules,  or  canons,  which  obtain  In 
the  construction  of  wills,  even  against  the  intention  of  the  testator. 

6.  What  is  meant  by  an  innocent  conveyance  7 


STORrS  EQUITY  JURISPRUDENCE. 

1.  What  are  the  requisites  to  constitute  a  valid  assignment  of 
equitable  proper^  7 

2.  What  Jurisdiction  has  Equity  in  cases  of  awards  7 

8.  When  will  Equity  decree  the  cancellation  of  a  deed  7 — and  on 
what  principle  is  the  Jurisdiction  exercised  7 

4.  Distinguish  between  the  Stat  18  Elii.  a&dthe  Stat  27  Elis., 
as  to  fraudulent  conveyances. 

6.  How  may  ineombnnoes  on  an  estate  be  •xttagaish!Sd7 
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TAYLOR  ON  £ViDBNCB. 

1.  When  may  in terroga tones  be  ftdministered  T 

2*  When  are  deolemtioin  afeinet  interest  admissible,  and  whf  ? 

8.  Mention  some  of  the  matters  of  wliieli  the  ooitrts  will  take 
jndieiiil  notice. 

4.  In  wliat  eases  will  a  leading  question  be  allowed? 

6.  How  is  the  question  of  a  priviteged  eommnnioation  aftoted 
hf  the  doetrine  of  lit  m9ta  f 


BTLES  ON  BILLS. 
1.  In  what  material  respeets  da  promissory  notes  and  liills  of 
ezehaoge  dilTer  fh»m  ordinary  simple  contrasts  7 

3.  Is  evidenoe  admissible  to  show  that  the  troe  relation  of  the 
parties  to  a  bill  or  note  is  different  to  Uieir  ^parent  position  on 
the  same! 

8.  If  the  time  of  payment  of  a  note  is  moertain,  does  that 
TillateUT 

4.  When  may  a  note  heeome  extingnished  7 

6.  Distinguish  between  a  guarantee  and  a  promissory  note  I 

SMITH'S  MERCANTILE  LAW. 

1.  What  is  the  difference  between  an  optn  and  a  valued  policy 
6n  a  ship  T 

2.  What  is  general  average,  and  what  artioles  are  liable  to  con- 
Mhote  lo  it  T 

8.  Is  it  neoesaaiy  in  order  to  make  a  binding  eontmat  within  the 
17th  section  of  the  Statute  of  Frauds,  that  both  parties  should  sign 
%m  ntmnraadnm  t    Qive  your  reasona. 

ADDISON  ON  CONTRACTS. 

1.  Are  there  any,  and  if  so,  what  contracts  unier  seal,  to  the 
validity  of  which  as  between  the  parties  to  the  instrument,  a  con- 
sideration is  necessary  t 

2.  Is  it  a  defence  for  the  non-performance  of  an  absolute  con- 
tract, f  hat  such  performance  became  impossible  ?  Give  your  reasons. 

8.  Can  money  given  to  a  person  to  be  employed  for  an  illegal 
purpose,  be  recovered  back  at  any,  and  if  so,  what  time  T 

BLACK8T0NE,  VOL.  I. 

1.  Upon  what  statutes  does-the  right  of  a  suljeet  to  a  writ  of 
Hnbeas  Corpus  depend  T 

2.  In  what  instances  has  Parliament  assumed  the  sight  ^  alttr- 
ing  the  succession  to  the  Crown  of  England  f 

8.  What  is  the  common  law  duty  of  •  coroner ;  •«•  tkera  any 
■tatntoiy  duties  imposed  on  him  in  this  province  T 

STEPHENS  ON  PLEADING. 

1.  When  does  a  discontinuance  take  place  In  pleading  ? 

2.  What  is  the  difference  between  the  old  and  present  system  of 
pleading  as  regards  profert  and  oyer? 

8.  Is  the  damage  in  any,  and  if  so,  what  cases,  a  material  point 
put  in  issue,  and  if  so  how  is  it  put  in  issue  t 

4.  Wliat  is  the  method,  if  any,  aC  present  for  taking  objection  to 
a  pleading  which  under  the  old  system  wouM  have  been  bad  on 
ipeeuU  demurrer  T 


STATUTES,  PLEADINGS  AND  PRACTICE. 
i.  SUte  the  effect  of  the  '*  Dormant  EquiUea  Aet." 
2.  What  statutory  provisions  exist  av  to-  partition  f 
8.  In  what  cases  is  it  necessary  to  make  all  the  tuim  gne  UmtUni 
fatties  to  ft  UU  ufe  0haBo«ry»  iMtwitfastaaduv  th8  reeeftt  Onlers? 


4.  Give  a  definition  of  «*  muitifariousness." 
6.  What  is  the  practice  of  bringing  defended  and  undefended 
causes  to  a  hearing  7 

6.  What  oases,  if  any,  are  there  ever  which  a  County  Court  haa 
no  jurisdiction  7 

7.  Can  an  equitable  defence  be  set  up  at  law  to  an  action  of 
ejectment  7    Give  your  reasons. 

8.  What  is  the  effect  of  an  omission  to  state  in  the  margin  of  a 
demurrer  some  substantial  matter  of  law  intended  to  be  argued  f 
Is  it  any  objection  to  the  demurrer  being  argued  f 

9.  Are  there  any,  and  if  so,  what  cases  in  which  mesne  profits 
can  be  recovered  on  the  trial  of  an  action  of  ejectment  7 

10.  How  many  different  kinds  of  juries  can  be  had  for  the  trial 
of  civil  causes  in  Upper  Canada  7 


THE  BENCH  AND  THE  BAR. 


On  Friday,  23rd  May,  nit,  a  meeting  of  members  of  tlie 
Bar  of  Upper  Canada  was  held  at  Osgoode  Hall.  Resolu- 
tions were  passed  for  a  diDiier  to  be  given  to  Sir  J.  B. 
Robimoa,  Bart.,  upon  the  oooaaton  of  h»  retiranent  from 
the  Chief  Justiceship  of  Upper  Canada,  and  eongmtakliag 
htfii  on  his  appointment  to  the  office  of  President  of  the 
Court  of  Appeal  It  was  also  resolved  that  an  Address  be 
presented  to  the  Hod.  Wm.  Hume  Blake,  late  Chancellor 
of  Upper  Canada,  on  the  occasion  of  bis  retirement  from 
that  office,  and  that  the  members  of  the  bar  ahould  attend 
in  open  Court  to  eon^tufatte  Hon.  Arohibald  McLean  on 
the  occasion  of  his  elevation  to  the  Chief  Justiceship  ^ 
Upper  Canada.  Resolutions  were  also  passed  coDgratulating« 
Hon.  P.  M.  Yankoughnet  on  his  elevation  to  the  office  of 
Chancellor,  and  complimenting  Hon.  Joseph  Cumn  Mor- 
rison on  his  Bppolntmeiit  as  a  puisne  Judge  of  the  Gommoii 
Pleas. 

On  the  following  day,  all  the  Judges  of  the  Queen's 
Bench,  Common  Pleas  and  Chancery,  assembled  in  tho 
Court  of  Queen's  Bench  to  witness  the  presentation  of  the 
addresses  authorised  by  the  resolutions.  The  bar  attended, 
and  Henry  BooleB,  Esq.,  Q.  C,  Treasurer  of  the  Law 
ciety,  pro  iem.y  acting  as  spokesman,  made  an  appropriata 
address  to  Chief  Justice  McLean,  Chancellor  Yankoughnet, 
and  Mr.  Justice  Morrison,  to  which  they  severally  replied. 

The  dinner  to  Sir  J.  B.  Robinson  will  take  place  oa 
Thursday,  19th  June,  instant. 


SELECTIONS. 


I     I  »■  ■  I 


IS  A  WITNESS  BOtmD  TO  CRIMINATB  HIMSELF  7 


The  r«le»  that  a  witness  sfaaH  not  be  compelled  to  answer 
(^aestioDs  tending  to  criminate  him,  is  a  well  known  and  estatb- 
lisbed  rule  of  Eoglish  law,  to  which  it  seems  peculiar.  The 
policy  of  the  principle  which  it  embodies  has,  indeed,  been 
questioned,  but  with  little  reason,  although  it  must  be  admitted 
that  it  has  sometimes  been  poshed  too  far  in  practice.  Our 
object  at  present  is  not  to  disenaa  the  inerita  or  the  mie^  \m% 
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to  direct  attention  to  an  important  practical  question  affecting 
its  appiicati«>n  which  has  been  raised  in  our  tiroes,  and,  after 
having  during  several  years  caused  no  little  difference  of 
opinion  on  the  Bench  and  in  the  Profession,  appears  settled 
bj  a  recent  decision  in  the  Court  of  Queen's  Bench. 

The  point  is  this : — A  witness  refuses  to  answer  a  question 
on  the  ground  that  the  answer  might  tend  to  criminate  him. 
IF  the  judge  sees  that  the  answer  might  have  that  effect,  be 
ought,  of  course,  to  allow  the  objection.  But  suppose  he  does 
not  see  that — an  event  likely  enough  to  occur,  for  the  witness 
must  necessarily  know  much  more  about  the  matter  than  the 
judge— is  he  conclusively  bound  by  the  statement  of  the  wit- 
ness that  it  would  haVe^*  that  effect,  so  as  to  be  compelled  to 
allow  the  privilege,  and  excuse  the  witness  from  answering  ? 

This  question  was  started,  we  believe,  for  the  first  time,  in 
Meg.  V.  OarbeU  (1  Den.  C.  C.  236),  on  a  case  reserved  from  the 
Old  Bailey  ;  but  it  became  unnecessary  to  decide  i^  as  the  case 
went  off  on  another  point.  A  few  years  after,  however,  the 
case  of  Fisher  y.  Bonalds  (12  C.  B.  762)  came  before  the  Court 
of  Common  Pleas.  In  that  case  a  new  trial  was  moved  for  on 
the  groand  that  the  judge  at  Nisi  Prius  had  improperly  refused 
to  compel  a  witness  to  answer  a  certain  question ;  and  the 
Court  unantmooRly  held,  in  a  decision  which  we  think  no 
person  would  question,  that  he  had  done  right,  as,  under  the 
ctrcnmstaoces,  the  witness  was  privileged.  But  two  of  the 
jodgee  went  far  beyond  the  aotttal  point  before  the  Coart. 
Ifaule,  J.,  said,  *'  It  is  the  witness  who  is  to  exercise  his  dis- 
cretion, and  not  the  judge.  The  witness  might  be  asked, 
"  Were  you  in  London  en  such  a  day  7"  and  though  apparently 
a  rery  simple  question,  he  mi^ht  have  good  reason  to  object 
to  answer  it,  knowing  that  if  he  admitted  that  he  was  in 
London  on  that  da^,  his  admission  might  complete  a  chain  of 
evidenee  against  him  which  would  lead  to  bis  conviction.  It 
IS  impossible  that  the  judge  can  know  anything  about  that 
The  privilege  would  be  worthless  if  the  witness  were  required 
to  point  out  how  his  answer  would  tend  to  criminate  him." 
And  Jervis,  C.  J.,  uses  language  somewhat  similar.  The  first 
idea  that  suggests  itself  to  the  mind  on  reading  this  case  is, 
that  no  judge  could  have  used  language  so  sweeping  and  dan- 
gerous, and  oonseqoently  that  there  must  be  some  error  in  the 
report.  But  the  other  reports  of  the  ease  ( ^  L.  J.,  0.  P.,  62 ; 
17  Jur.,  part  1,  p.  393)  completely  agree  with  the  above,  so 
that  this  hypothesis  must  be  abandoned. 

The  startling  proposition  that  every  witness,  the  most  men- 
dacioue  or  the  most  profligate,  may  effectually  shelter  himself 
from  giving  anjr  evidence  if  he  wiU  only  swear  that  the  answer 
to  every  question  put  might  criminate  him,  soon  attracted 
Attention.  In  Osbom  ▼.  The  London  Dwtk  Company  (10  Etch. 
701;  1  Jur.,  N.  S.,  part  1,  p.  93),  Parke,  B.,  on  the  above 
dictum  being  cited,  denied  the  ductrine  in  the  most  positive 
terms,  referring  to  various  authorities  as  inconsistent  with  it. 
Alderson,  B.,  however,  spoke  with  considerable  diffidence  upon 
it ;  and  in  that  case  also  it  became  unnecessary  to  decide  the 
point.  In  a  subsequent  case,  however,  of  Sidebottom  v.  Adkins 
(3  Jur.,  N.  S.,  part  1,  p.  631),  in  1857,  the  question  arose 
vbetber,  where  interrogatories  are  administered  to  a  defendant 
in  Chancery,  his  statement  on  oath,  that  the  answers  to  the 
interrogatories  would  criminate  him,  is  conclusive  on  the 
judge,  so  as  to  compel  him  to  disallow  them.  Fisher  v.  Eonalds 
and  other  cases  were  cited ;  but  Sir  J.  Stuart,  Y.  C,  ruled  in 
the  negative,  saying  that  some  surprise  had  been  excited  in 
bis  mind  by  the  opinions  expressed  by  Jervis,  C.  J.,  and  Maule. 
J.,  in  that  case.  On  the  other  hand,  in  1858,  the  case  of 
Adams  t.  Uowi  (3  II  A  N.  351 ;  4  Jur.,  N.  S.,  part  1,  p. 
590)  came  before  ibe  Court  of  Exchequer,  in  which  Pollocx, 
C.  B.,  expressed  himself  as  follows  :-^**  Certainly  I  have  al- 
ways thought  that  the  law  on  that  subject  was  correctly 
stated  by  Maule,  J.,  in  the  case  of  Fisher  v.  Ronalds*  ♦  * 
The  only  exception  I  know  is  this — where  the  judge  is  per- 
fectly certain  that  the  witness  is  trifling  with  the  authority  of 
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tlie  court,  and  availing  himself  of  the  rule  of  law  to  keep  back 
the  truth,  having  in  reality  no  ground  whatever  for  claiming 
the  privilege,  then  the  judge  is  right  in  insisting  on  his  answer- 
ing the  question."  And,  lastly,  in  the  case  of  JSx  parte  Fer- 
nandez (10  C.  B.,  N.  S.,  39.  40  ;  7  Jur.,  N.  S.,  part  1,  p.  579). 
Willes,  J ,  expresses  himself  in  a  way  which  shews  that  at 
least  he  entertained  doubts  respecting  the  correctness  of  the 
doctrine  in  Fisher  v.  Ronalds. 

In  this  state  of  the  authorities  arose  the  case  of  Reg.  v.  Soyes 
(IB.  t  S.  311 ;  7  Jur.,  N.  S..  part  1,  p.  1158),  decided' in 
Trinity  Term,  1861,  which  seems  conclusive  on  the  question. 
That  was  an  information  for  bribery  at  an  election  for  a  mem- 
ber of  Parliament,  and 'one  of  the  witnesses  who  was  called 
on  the  part  of  the  prosecq^ion  refused  to  give  evidence  as  to 
the  alleged  bribery,  sheltering  himself  under  the  rule  of  la^r 
before  us.  A  pardon  for  the  supposed  bribery  was  then  given 
him,  but  he  still  refused  to  answer,  until  the  judge  decided 
that  he  was  bound  to  do  so.  A  rule  for  a  new  trial  having 
been  obtained,  on  the  ground,  among  others,  that  the  judge 
had  done  wrong  in  this  respect,  it  was  argued  in  support  of 
it,  that  although  by  the  pardon  the  witness  was  protected 
froin  prosecution  on  the  part  of  the  Crown,  he  was  still  liable 
to  impeachment  by  the  House  of  Commons  for  bribery,  io 
which  event,  according  to  the  express  provision  of  the  Act  of 
Settlement,  12  Jb  13  Will.  3,  c.  2,  s.  3,  the  pardon  of  the  Crown 
would  not  avail  him.  Fisher  v.  Ronalds  and  some  other  au- 
thorities were  referred  to  during  the  argument,  but  it  is  worthy 
of  observation  that  SidehoUom  v.  Adkins,  Adams  t.  Lloi/a 
and  In  re  Fernandez  were  not.  Perhaps  the  last  had  not  then 
been  reported,  but  the  first  is  expressly  cited,  and  the  second 
obviously  referred  to  in  the  judgment.  The  Court  (consisting 
of  Cookburn,  C.  J.,  Crompton,  Hill,  and  Blaokbunii  JJ.)  took 
time  to  consider ;  and  Cookburn,  C. J.,  afterwards  delivered 
their  unanimous  judgment  as  follows: — 

"  Upon  a  review  of  the  authorities  we  are  clearly  of  opinion 
that  the  view  of  the  law  propounded  by  Lord  Wansleyoale  in 
Osbom  v.  The  London  Dock  Company,  and  acted  upon  by  Sir 
J.  Stuart,  y.C,  in  Sidebottom  v.  Adkins,  is  the  correct  one  ; 
and  that,  to  entitle  a  party  called  as  a  witness  to  the  privilege 
of  silence,  the  Court  must  see  from  the  circumstances  of  the 
case,  and  the  nature  of  the  evidence  which  the  witness  is  called 
to  give,  that  there  is  reasonable  ground  to  apprehend  danger 
to  the  witness  from  his  being  compelled  to  answer.  We,  in- 
deed, quite  agree  that,  if  the  fact  of  the  witness  beine  in 
danger  be  once  made  to  appear,  great  latitude  should  be 
allowed  to  him  in  judging  for  himself  of  the  effect  of  any  parti- 
cular question,  there  being  no  doubt,  as  observed  by  Alderson, 
B.,  in  Osbom  v.  The  London  Dock  Company,  that  a  question, 
which  might  appear  at  first  sight  a  very  innocent  one,  might, 
by  affording  a  link  in  a' chain  cf  evidence,  become  the  means 
of  bringing  home  an  offence  to  the  party  answering.  Subject 
to  this  reservation,  a  judge  is,  in  our  opinion,  bound  to  insist' 
on  a  witness  answering,  unless  he  is  satisfied  that  the  answer 
will  tend  to  place  the  witness  in  peril. 

**  Further  than  this,  we  are  of  opinion  that  the  danger  to  be 
apprehended  must  be  real  and  appreciable,  with  reference  to 
the  ordinary  operation  of  law  in  the  ordinary  course  of  things 
— not  a  danger  of  an  imaginary  and  unsubstantial  character, 
having  reference  to  some  extraordinary  and  barely  possible 
contingency,  so  improbable  that  no  reasonable  ipan  would 
suffer  it  to  influence  his  conduct.  We  think  that  a  inerely 
remote  and  naked  possibility,  out  of  the  ordinary  course  of 
the  law,  and  such  as  no  reasonable  man  would  be  affected  by, 
should  not  be  suffered  to  obstruct  the  administration  of  justice. 
The  object  of  the  law  is  to  afford  a  party,  called  upon  to  give 
evidence  in  a  proceeding  inter  alios,  protection  against  being 
brought,  by  means  of  his  own  evidence,  within  the  penalties 
of  the  law.  But  it  would  be  to  convert  a  salutary  protection 
into  a  means  of  abuse  if  it  were  to  be  held  that  a  mere  imag- 
inary powibillty  of  danger,  however  remote  and  improbable^ 
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was  safficient  to  justify  the  withholding  of  OTidence  essential 
to  the  ends  of  jastice.  *  *  *  It  appears  to  us  that  the  witness 
in  this  case  was  not,  in  a  rational  point  of  view,  in  anj  way 
in  the  slightest  real  danger  from  tne  evidence  he  was  called 
upon  to  give  when  protected  by  the  pardon  from  all  ordinary 
legal  proceedings,  and  that  it  was  therefore  the  duty  of  the 
presiding  judge  to  compel  him  to  answer/' 
The  rule  for  a  new  trial  was  accordingly  discharged. 


CHARITABLE  TRUSTS. 


{Read  by  Viob  Ghahoillob  Sir  W.  Pagb  Wood,  btfore  the  Jurupru- 
dwee  J)qtartment  of  the  yational  Ateadation  for  the  promotion  of 

Social  Seimce,) 

I  would  willingly  bring  before  the  consideration  of  this  De- 
partment soTeral  snbjeota  of  deep  interest,  wbioh  I  could  only 
refer  to  very  briefly  in  my  general  Address ;  but  many  reforms 
of  the  most  pressing  importance  inToWe  considerationB  too 
extensive  to  be  dealt  with  in  any  paper  that  I  have  leisure  to 
frame,  or  indeed  that  the  Department  would  have  patienoe  to 
listen  to. 

A  general  revision  of  the  law  of  property  is  reo[aired.  The 
distinctions  of  property  into  real  and  personal — its  transmis- 
sion, and  the  evidence  of  transmission — ^its  appropriation  to  the 
discharge  of  the  general  liabilities  of  the  owner — are  matters 
the  importance  c?  which,  as  subjects  to  which  Social  Science 
should  be  applied,  can  scarcely  be  exaggerated  ;  and  they 
may  well  occupy  the  attentioii  of  several  committees  to  be  ap- 
nointed  for  their  detailed  examination.  I  will  venture,  tbere- 
n>re,  only  to  ofier  some  remarks  uf>on  a  portion  of  our 
jurisprudence  with  regard  to  the  disposition  of  property, 
which  appears  to  me  to  be  sufficiently  isolated  for  the  purpose 
of  separate  discussion.  I  refer  to  the  laws  which  regulate  the 
disposition  of  property  for  purposes  called  charitable.  ^ 

The  power  over  property,  which  our  law  concedes  to  its  im- 
mediate possessor,  has  become  so  extensive,  that  many  persons 
appear  to  forget  the  mode  in  which  such  power  has  been 
acquired,  and  the  gradual  advancement  of  civilization  which  is 
indicated  bjr  its  existence. 

There  is  in  many  minds  a  vague  notion  that  man  has  a 
natural  right  to  '  do  what  he  likes  with  his  own, '  and  that  this 
risht  extends  not  merely  to  his  enjoyment,  during  his  own 
li&,  of  such  material  advantages  as  he  may  acquire,  but  to  the 
disposition  of  those  advantages,  and  their  mode  of  eigoyment 
by  others,  after  his  decease.^  That  there  is  a  natural  d^re  on 
the  part  of  all  men  to  exercise  such  control  over  that  which 
they  possess  is  indisputable  ;  but,  whatever  view  may  be  taken 
of  tne  existence  or  non-existence  of  a  moral  sense,  anterior  to 
positive  lecislation,  which  by  forbidding  violence,  secures  to 
the  individual  the  enjoyment  of  the  acquisitions  of  his  own 
industry  there  cannot,  upon  reflection,  be  any  doubt  that  upon 
P|Ositive  law  alone  must  depend  the  disposition  of  such  acqui- 
sitions on  his  decease.  When  bv  death  he^  necessarily  parts 
with  their  possession,  who  is  to  become  their  owner  ? 

Accordingly  we  find,  as  might  be^  expected,  considerable 
variety  in  laws  relating  to  the  succession  to  property  of  de- 
ceased owners  ;  sometimes  it  is  reclaimed  by  the  State, 
sometimes  by  tiie  original  donor ;  more  frequently  it  is  allotted 
to  the  fiunily  of  the  deceased  ;  but  witii  a  variety  of  modifica- 
tions as  to  their  respective  shares,  and  it  is  only  at  a  late  period 
of  civilisation  that  an  owner  is  allowed  by  testamentary  pro-^ 
vision  to  exercise  a  posthumous  control  over  ite  destination» 
either  to  tiie  partial  or  entire  exdusion  of  tiie  State  or  of  his 
kindred. 

This  control  is  in  addition  to  any  'natural  rights'  he  may 
be  supposed  to  possess,  whatever  meaning  be  assigned  to  that 
expression. 

No  doubt,  as  civilisation  has  advanced,  it  has  been  found 
that  indnst^  is  encouraged,  and  the  stability  of  political 
institutions  is  secured  in  proportion  to  the  security  afforded  to 


the  possession  of  property,  and  the  enhancement  of  the  privi- 
leges conferred  on  those  who  acauire  it.  Nevertheless  a  limit 
has,  in  every  system  of  jurispruaence,  been  found  necessary, 
beyond  which  the  owner  ai  any  givai  period  of  a  given  property 
has  not  been  idlowed  to  control  its  destination. 

Thus  in  our  own  country,  property  cannot,  as  a  general  rule, 
"be  tied  up,"  to  use  a  verjr  suitable  expression,  beyond  a 
period  of  twenty-one  years  after  the  decease  of  persons  in 
existence  when  the  act  of  disposition  takes  effect ;  those  persons 
may  be  many  or  few,  and  may  be  selected  arbitrarily,  but  a 
limit,  and  a  snfiBoiently  precise  one,  is  secured.  In  order  to 
prevent  a  repetition  of  such  wills  as  that  of  Mr.  Thellusson,  the 
postponement  of  enjoyment  of  income  is  restricted  to  the  still 
narrower  limit  of  twenty-one  years,  simply. 

But  to  this  limitation  of  the  owner's  control  over  the  dis- 
position of  properfrf ,  the  power  allowed  of  making  what  are 
called  charitable  gifts  or  bequesta,  forms  a  remarkable  excep- 
tion. The  history  of  this  exception  in  countries  where 
Christianity  has  prevuled  (and  I  believe  a  similar  history 
might  be  vrritten  with  reference  to  all  countries  where  any 
religious  system  is  established),  is  so  well  known  that  I  shall 
not  dwell  upon  it  As  soon  as  corporate  bodies  aequired 
property  for  religious  purposes,  the  combination  of  an  undying 
succession  in  the  owners,  and  of  a  religious  tnist  fixed  upon 
the  property,  rendered  it  in  fact  inalienable,  or,  in  other  words, 
the  owner  at  any  given  period  was  thus  empowered  by  hie 
donation  of  property  to  a  religions  corporation  irrevocably  to 
fix  its  destination. 

On  the  formation  of  mercantile  and  trade  guilds,  donations, 
either  for  the  general  use  of  the  guild,  or  &r  application  to 
charitable  purposes  oonnected  with  it,  had  the  like  offset. 

The  evil  consequences  of  such  an  anomalous  power  were 
soon  felt,  and  gave  rise  to  the  various  Statutes  of  Mortmain. 
These  statutes,  however,  were  levelled  principally  at  the  with- 
drawal of  land  from  general  commerce,  and  from  the  feudal 
consequences  of  changes  of  ownership,  and  were  passed, 
moreover,  at  a  period  when  personal  property,  from  its  na- 
ture, could  scarcely  be  so  *'  tied  up.'' 

Before  the  existence  of  eitiier  public  funds  or  shares  in  large 
adventures,  such  as  those  of  the  East  India  and  South  Sea 
Companies,  perpetual  trasts  oould  scarcely  be  attached  to 
personal^,  otherwise  than  by  transforming  it  into  land,  either 
oy  purchase  or  mortgage,  and  the  trust  would  then  fall  withiik 
the  operation  of  the  mortmain  laws. 

The  Act  of  George  II.,  however,  by  whioh  the  alienation  of 
property  for  charitable  purposes  is  now  principallv  governed* 
effected  to  deal  with  donations  of  stock,  bat  in  such  a  manner 
that  the  statute  is,  in  that  respect,  almost  a  dead  letter. 

I  may,  with  sufficient  accuracy  for  thepurpose  of  this  paper 
state  our  present  law  as  to  charitable  gifts  or  bequests  to  be 
as  follows : — 

1.  No  posthumous  or  testamentary  disposition  whatever 
can  be  maae,  either  of  land,  or  of  any  interest  in  land  (such 
as  a  term  of  years,  rent-charge,  mortgage,  or  the  like),  for  a 
charitable  purpose. 

2.  No  charitable  gifl  can  be  made  of  land  or  any  intereei 
in  land  by  the  owner  in  his  life-time  unless  certain  formalitiee 
are  observed,  and  unless  he  survive  the  fgif^  twelve  montbe, 
and  if  he  reserve  any  benefit  to  himself  the  whole  gift  is  void. 
Subject  to  these  conditions,  land  to  any  extent  may  be  devoted 
to  charity. 

'  3.  As  to  purely  personal  estete,  whether  consisting  of  stock 
or  otherwise,  there  is  an  unlimited  power  in  the  owner  of  de- 
voting it,  either  in  his  lifb-time  or  by  will,  to  any  chariteble 
purpose,  subject  merely  to  certain  rormalities  as  to  gifts  of 
stock,  not  important  to  be  noticed. 

I  shall  not  dwell  on  the  various  modifications  made^  bj 
special  statutes,  whereby  the  alienation  of  land  to  a  limited 
extent  for  certain  descriptions  of  charitable  endowment  is  au- 
thorised. 
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The  purpose  of  my  present  paper  is  to  call  attention,  Istly, 
to  the  apparent  polioT  of  our  law  with  regard  to  oharitable 
beqaests ;  2DdIy,  to  the  inoonsistency  and  inoompleteness  of 
the  law  with  reference  to  that  policy ;  and,  3rdly,  to  the  ex- 
pediency of  revising  that  policy  itself. 

1.*  The  policy  of  that  law  appears  to  be  this,  to  discoaraee 
on  the  one  hand  the  withdrawal  of  land  either  from  the  family 
of  the  owner,  or  from  eeneral  commerce,  in  order  to  devote  it 
to  charitable  objects ;  out,  on  the  other  hand,  to  permit  or 
even,  I  may  say,  encourage  the  devotion  of  personal  estate  by 
its  owner  to  the  same  class  of  objects.  I  say  encourage,  be- 
cause our  law  sanctions  the  exercise  of  a  power  on  the  part  of 
the  existing  owner  of  personal  property  by  which  he  can 
direct  and  control  its  application  to  any  amount  for  centuries, 
provided  the  object  be  one  which  the  law  recognises  as  chari- 
table. A  power  which  it  does  not  concede  to  him  with  reference 
to  trust  for  his  own  family. 

2.  The  mode  in  which  that  policy  is  effbcted  is  inconsistent 
and  incomplete.  It  is  inconsistent,  because  in  its  effort  to 
prevent  land  being  withdrawn  from  commerce,  and  at  the 
same  time  to  leave  personal  estate  unfettered,  it  has  effectually 
prevented  the  application  of  a  considerable  portion  of  such 
personal  estate  to  charitable  objects  ;  for  instance,  all  money 
laid  out  on  mortgage,  no  doubt  from  the  possibility  of  the 
foreclosure  of  the  mortgage  converting  it  into  r^al  estate. 
But  it  would  have  been  verv  easy  to  provide  specially  for  "  in 
terests  in  land"  of  such  a  description,  by  simply  prohibiting 
the  eift  of  anything  but  the  money  secured,  to  be  realized  by 
a  sale,  for  there  are  few  mortgage  deeds  in  which  there  is  not 
a  power  of  sale.  No  ground  can  be  assigned  for  preventing  a 
person  holding  stock  and  mortgages  from  dealing  with  the 
money  value  of  the  one  in  the  same  way  as  with  that  of  the 
other.  If  it  were  thought  advisable  to  prohibit  a  sale  of  land 
under  a  will,  and  the  application  of  its  produce  to  the  endow- 
ment of  a  charity,  regard  being  bad  to  the  interests  of  the  heir, 
surely  no  such  ground  exists  with  reference  to  the  mortgages 
wfaion,  like  stock,  vest  in  the  executor. 

Bui,  further,  the  law  is  incomplete  with  reference  to  its  own 
policy.  I  need  hardly  do^  more  than  allude  to  its  inoomplete- 
ness of  definition,  partly  indeed  touched  upon  under  the  last 
head,  and  the  many  nice  distinctions  to  be  found  in  decided 
cases  of  what  is,  or  is  not,  '  an  interest  in  land.'  I  would 
rather,  under  this  head,  indicate  the  want  of  completeness  of 
the  law,  which  endeavours  to  discourage  the  withdrawal  of 
land  from  general  commerce,  and  yet  permits  its  alienation  to 
any  extent  by  an  act,  inter  vivos^  for  cnaritable  purposes.  It 
is  true  that  the  conditions  imposed,  namely,  that  the  property 
ahall  be  parted  with  absolutely  without  any  interest  being  re- 
newed to  the  donor,  and  that  the  gift  shall,  even  then,  fail,  if 
the  donor  die  within  the  vear,  have  tended  greatly  to  check 
any  such  alienations  of  land ;  but  these  special  regulations 
would  rather  appear  to  be  pointed  to  another  very  serious 
diflioulty  regaraing  the  policy  of  charitable  gifks,  namely,  the 
necesaity  of  preventing  gifts  made  under  a  superstitious  notion 
of  purchasing  the  favour  of  the  Almighty  in  the  last  moments 
of  earthly  infirmity.  It  is  difficult,  in  this  point  of  view,  how- 
ever, to  suggest  any  reason  why  soeh  precautions  should  be 
«onfinod  to  the  disposition  of  real  estate. 

3.  The  more  important  question  remains — ^Whether  it  be 
not  expedient  to  revise  the  whole  policy  of  our  law  with  refer- 
ence to  so-called  charitable  dispositions  of  property? 

First  let  us  consider  the  extent  of  the  legal  signification  of 
the  term  charity. 

A  charitable  (Hsposition,  in  law,  is  the  appropriation  of 
property  to  some  general  public  purpose,  as  contrasted  with 
gifts  to  individuals  for  their  own  use ;  and  the  only  limit  to 

*  In  the  TtlojiblA  obierTatlont  made  bj  Mr.  Hodgkln  dtuing  the  diacunion 
ttet  aaraed  cm  thbi  ptiier,  it  waa  oorreeUy  obaerTad  that  all  tha  aarllar  atatotaa 
v«ra  laTalled  mgaimt  ma  wltbclrawal  of  land  Ihim  tha  ftfudal  mnaan^ancai  af 
ckasfa  of  ownafahip. 


such  gifts  (provided  the  regulations  of  the  Statutes  of  Mort- 
main be  observed)  is  that  the  purf>oses  be  not  contrary  to 
positive  law,  or  to  the  policy  implied  in  all  law,  vis. :  to  the 
principles  of  religion  or  morality.  In  other  words,  the  exist- 
ing owner,  although  he  is  confined  to  the  limits  of  twenty-one 
years  after  lives  in  being  with  regard  to  any  power  over  pro- 
perty to  be  exercised  on  behalf  of  his  family,  is  allowed  to 
appropriate  the  same  property  for  ever  to  any  public  purpose 
(consistent  vnth  law,  religion,  and  morality)  that  his  imaigin- 
ation  may  devise. 

I  will  give  an  instance  or  two  of  bequests  upheld  as  charit- 
ablai ' 

One  testator,  not  long  since,  bequeathed  £300  a  year  to  be 
for  ever  applied  as  a  pension  to  some  person  who  had  been 
unsuccessfiil  in  literature,  and  whose  duty  it  should  be  to  sup- 
port and  diffuse  by  his  writings  the  testator's  own  views  as 
enforced  in  the  testator's  publications.  An  inquiry  was 
directed  as  to  whether  the  testetor's  publications  conteined 
anything  contrary  to  religion  or  morals,  and  this  being 
answered  in  the  negative,  the  so-called  charity  was  established. 
In  another  case  a  testator  gave  a  fund  to  trustees,  one-half 
of  the  income  of  which  was  to  be  distributed  amongst  fifteen 
maidens  of  his  parish  of  the  poorer  sort,  between  eighteen 
and  twenty-five  years  of  age,  who  should  be  the  prettiest,  and 
should  have  been  most  regular  in  their  attendance  at  church, 
and  the  other  half  among  fifteen  spinsters,  who  should  be  up- 
wards of  fifty  years  old  with  the  like  '  qualifications.' 

The  trustees  declined  so  invidious  a  selection  of  objecte 
except  under  the  direction  of  the  Court  of  Chancery,  which 
established  the  charity,  independently,  however,  of  the  per- 
sonal qualifications. 

I  have  purposely  selected  these  fanciful  dispositions,  in  order 
to  bring  fully  before  yon  the  question  whether  it  be  reasonable 
that  the  owners  of  property  should  have  the  power  of  fixing  ita 
destination  for  ever  to  upholding  such  whims. 

But  a  much  wider  field  oflbrs  itoelf  in  the  oonsideration  of 
the  numerons  bequesto  of  greater  or  lesser  amount  for  specifio 
charities,  not  absurd  in  themselves,  but  as  experience  haa 
shown,  far  from  beneficial  in  their  application,  such  as  doles 
of  bread  or  other  food,  small  pensions,  (Nothing,  ooab,  and  the 
like,  frequently  qualified  also  with  a  preferenee  to  those  who 
have  attended  the  churoh  services. 

Upon  this  part  of  the  case  two  questions  arise.  First,  how 
far  experience  will  justify  us  in  saying  that  society  is  bene- 
fited in  any  degree  by  ^ifts  of  this  description  ? 

I  ask  you  to  inquire  into  their  resulte  in  practice.  I  believe 
that  in  all  towns  where  such  gifts  exist  to  any  great  amount, 
you  will  find  the  paupers  more  numerous  than  in  other  towns 
of  like  population ;  and  if  they  should  happen  to  be,  as  is 
often  the  case,  old  boroughs  returning  members  to  Parliament, 
you  will  find  the  grossest  political  corruption  and  jobbing  in 
the  disposition  of  this  petty  patronage.  I  have  had  infiorma* 
tion  on  these  pointo  from  a  most  intelligent  gentleman,  whose 
official  duty  it  was  to  inquire  into  such  chiurities.  In  one  oity 
five  brothel-keepers  were  for  some  time  annoal  recipiento  of 
small  pensions  left  by  some  charitoble  testator.  I  have  very 
recently  been  staying  in  Essex,  where  a  parish  was  pointed 
out  to  me,  the  poor  of  which  receive  a  large  amonnt  of  like 
bequests,  and  tne  wages  of  independent  labourers  in  that  pa- 
rish have  sunk  to  8s.  a  week,  wtuLit  in  every  parish  around  it 
they  stand  at  10s. 

^condly.  A  question  arises  whether,  if  gifts  of  this  kind 
be  objects  deserving  so  much  consideration  as  to  justify  the 
extraordinary  power  over  property  involved  in  their  creation, 
there  ought  not  at  least  to  be  some  qualification  imposed  upon 
that  power,  sutyecting  the  bequest  from  time  to  time  to  a  le* 
gal  control,  which  may  give  it  a  more  useful  direction. 

This  last  observation  leads  me  to  the  consideration  of  the 
degree  of  control  already  exercised  by  the  Court  of  Chanoerr 
over  charitable  bequesto.  If  a  testator  pointo  out  by  his  will 
a  precisely  defined  object  or  institution  to  which  the  bequest 
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U  to  be  fipplied,  the  Coart  of  Obancery  has  notbiog  to  do  bot 
to  ezeottte  the  trust ;  but  if  the  testator  merely  inaicates  the 
general  character  of  the  charity,  then  a  scheme  is  directed  by 
the  Court  for  the  application  of  the  fund.  Afi^ain,  if  the  in- 
tention  of  the  testator,  boweTer  well  defined,  cannot  be  carried 
into  effect  exactly  according  to  his  conception,  or  if  the  objects 
be  has  pointed  out  subsequently  cease  to  exist,  the  Court  of 
Chancery  directs  a  scheme  for  the  appropriation  of  the  fond 
ey  pria,  as  it  has  been  termed,  that  is  to  sa^,  approximating 
as  nearly  as  possible  to  the  testator's  directions,  rather  than 
that  his  (so-called)  charitable  purpose  should  fail.  I  may 
f^iTe,  as  a  irell  known  instance  of  this  doctrine,  the  case  in 
which  a  Jewish  testator  made  a  bequest  in  order  to  found  a 
aohool  for  the  instruction  of  children  in  the  Jewish  religion. 
This  bequest  failed  from  its  being  then  eontrarv  to  law  so  to 
instroot  children;  but  Lord  Hardwick  applied  the  fund  to 
the  instruction  of  children  at  the  Foundling  Hospital  in  the 
Christian  religion.  It  would  probably  have  surprised  the  tes- 
tator, could  he  haye  known  that  this  was  considered  to  be 
executing  his  intentions  as  nearly  as  posvble.  Another  more 
satisfactory  instance  is  the  case  of  Bettin's  Charitr  for  the 
Redemption  of  SUtcs  taken  by  Barbary  Corsairs.  This  fund 
had  accumulated,  for  want  of  objects,  to  nearly  j^OO.OOO,  and 
was  applied  by  Lord  Cottenham  to  schools,  the  testator  hav- 
ing, in  another  part  of  his  will,  devoted  a  large  portion  of  his 
property  to  that  purpose. 

^  I  need  not  pause  to  inquire  how  this  power  has  been  de- 
rived, nor  to  investigate  the  original  power  of  Commissioners 
under  the  Statute  of  Charitable  Uses ;  but  it  is  important  to 
notice  its  existence,  for  to  my  mind  it  indicates  a  reasonable 
mode  of  dealing  with  the  whole  subject  of  charitable  gifts  in 
future. 

Having  now  reviewed  our  existing  law,  I  will  proceed, 
briefly,  to  state  what  appear  to  me  to  bants  leading  defects. 

1.  I  think  it  unreasonable  to  allow  any  existing  owner  the 

Sririlege  of  fixing  for  ever  the  deetination  of  any  portion  of 
is  property,  whether  real  or  personal.  It  is  impossible  that 
any  human  sagacity  can  foresee  the  best  mode  or  promoting, 
through  all  time,  the  welfare  of  the  nation  or  any  less  exten- 
sive section  of  the  community,  such  as  the  testator's  native 
county,  or  town,  or  parish.  But  to  allow  the  owner  of  a  given 
field,  or  a  given  amount  of  stoek,  to  say  that  it  shall  for  ever 
be  devoted  to  that  which  at  the  moment  appears  to  such 
owner  to  be  of  public  benefit,  is  to  constitute  him,  in  effect,  a 
legislator,  whose  enactments  can  only  be  reversed  by  the  sove- 
zeign  will  of  Parliament  The  evil  has  been  felt,  and  partially 
met  by  the  limited  power  vested  in  the  Court  of  Chancery  of 
filling  up  the  crude  and  tnoomplete  sketches  of  testators,  and 
remodelling;  them  entirely  when  they  are  incapable  of  any 
effect  as  ongtnally  framed.  But  in  the  far  more  numerous 
class  of  cases,  these  petty  enactments  most  be  allowed  their 
foil  operation,  and  it  is  only  when  some  paramount  interest 
of  the  oommnnity  oalls  attention  to  the  evil  that  the  Legisla- 
tpre  interferes  to  remedy  it.  Of  this  we  have  a  recent  exam- 
ple on  a  large  seale,  in  the  Acts  relating  to  our  two  Universi- 
ties, which  have  authorised  the  Colleges  and  the  Commissioners 
to  set  at  nought,  multitudinous  provisions  in  the  deeds  and 
wills  of  ^  benefactors  to  Colleges  confining  the  benefit  of  the 
foundation  within  narrow  limits,  as  being  at  variance  with  a 
more  enlightened  view  of  public  benefit. 

2.  I  am  of  opinion  that  the  distinction  between  the  devo- 
tion of  real  or  personal  estate  to  charitable  purposes  is  not 
sound.  The  feudal  consequences  of  a  tenure  by  a  corporate 
body  no  longer  require  our  consideration.  No  economical 
evil  results  from  the  mere  fact  of  land  being  held  by  corpo- 
rate bodyee  on  charitable  trusts.  The  estates  held  by  the 
Colleges  in  our  Universities,  and  still  more  the  land  held  bv 
the  public  Companies  of  the  CiCy  of  London  in  Ireland,  will 
bear  comparison,  as  to  their  cultivation  and  management, 
ynth  any  lands  held  by  individual  proprietors.    Full  powers 


of  sale  and  exchange  should  be  conferred  on  trustees  for  cha- 
rities, and  the  evils  to  be  apprehended  from  motives  of  super- 
stition or  vanity  with  regard  to  postbumouR  charity  ought,  I 
think,  to  be  met.  But  this  latter  mischief  affects  bequests  of 
personalty,  as  well  as  those  of  realty. 

3.  I  am  of  opinion  that  all  posthumous  charity  should  be 
very  strictly  regulated.  It  is  very  rare  that  charity  properly 
so  called  can,  in  any  sense,  be  predicated  of  posthumous  gifts. 
The  preference  of  the  poor  in  general  to  the  testator's  own 
relatives  is  far  more  oiien  the  result  either  of  superstition  or 
vanity  than  of  benevolence.  I  remember  having  heard  the 
late  Sir  Robert  Peel  state  that  the  grand-children  of  a  so-called 
munificent  founder  of  a  great  public  institution  in  London 
had  applied  to  him  for  a  grant  of  public  money  on  the  ground 
of  their  having  been  beggared  for  the  public  benefit.  At  the 
same  time  I  recollect  an  anecdote  of  a  man  at  Marseilles  hav- 
ing borne  through  life  the  character  of  a  miser,  who  by  his 
will  stated  that  he  bad  observed  the  suffering  occasioned  br 
want  of  water  in  the  town,  and  had  resolved  to  sacrifice  all 
his  own  comfort  to  provide  for  that  want,  and  now  devoted 
his  accumulations  to  that  purpose.  This,  no  doubt,  was  true 
charity.  I  would  not  then  prohibit,  but  regulate  very  strictly, 
gifts  by  will  for  charitable  purposes. 

4.  With  regard  to  the  directions  of  schemes  for  the  appli- 
cation of  indefinite  charitable  gifts,  and  remodelling  charities 
by  cy  pri9,  I  think  that  a  less  expensive  machinery  than  the 
Court  of  Chancery  is  desirable ;  and  further,  that  the  regu- 
lating power  should  be  extended  so  as  to  make  charitable 
endowments  more  generally  available  to  the  exigencies  of  the 
time. 

I  will  proceed  now  to  throw  out  some  suggestions  for  the 
remodelling  of  the  law  with  reference  to  Charitable  Endow- 
ments, rather  with  a  view  to  elicit  opinion  and  to  direct  pub- 
lic attention  to  the  sulject,  than  as  an  elaborate  scheme,  ripe 
for  legislation. 

My  proposals  then  would  be  to  the  following  effect : 

1.  That  either  real  or  personal  estate  may  be  disposed  of  bj 
deed  for  any  charitable  purpose  selected  by  the  donor,  subject 
to  the  following  conditions : 

i.  That  a  definite  scheme  be  laid  by  him  before  the  Charity 
Commissioners  and  approved  of  by  them. 

ii.  That  the  gift  is  not  to  take  effect  until  the  expiration  of 
one  year  from  the  execution  of  the  deed,  with  power  fur  the 
donor  to  revoke  the  deed  at  any  time  during  the  year;  and 
the  deed  to  be  ipso  facto  revoked  by  his  death  within  that 
period. 

^  iii.^  The  gift  to  be  absolute,  without  reserving  any  benefi- 
cial interest  to  the  grantor  beyond  any  patronage  be  may 
exercise  with  regard  to  the  chanty. 

iv.  The  deed  itself  to  be  executed  in  the  presence  of,  and 
attested  by  the  Commissioners,  or  some  person  deputed  by  the 
Commissioners  to  witness  its  execution,  and  not  necessarily 
in  the  presence  of  any  other  witness,  and  to  be  enrolled  aa 
now  provided. 

The  control  of  the  Commissioners  should  extend  only  to  the 
details  of  the  scheme  in  cases  of  additional  endowment  of  any 
existing  charity  already  established  under  any  degree  or  order 
of  Commissioners  under  the  statute  of  Elisabeth,  or  by  the 
Court  of  Chancery,  or  with  the  assent  of  the  Charity  Commis- 
sioners, and  in  certain  other  cases  to  be  specified,  as  for 
example,  hospitals,  schools,  or  the  like.  But,  in  other  cases, 
the  Commissioners  to  have  power  to  r^ect  a  scheme,  but  for 
the  cause  to  be  assigned,  either  wholly  or  in  part  subject  to  an 
appeal  to  the  Court  of  Appeal  in  Chancery. 

Simple  gifts  of  stock  or  money  or  other  chattels  to  the 
treasurer  or  trustees  of  any  existing  charity,  already  approved 
by  the  Commissioners,  or  established  by  any  order  of  the 
Court  of  Chancery,  for  the  general  purposes  of  the  charity, 
to  be  free  from  the  above  proviiions.    But  with  that  exoe|i. 
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tioD,  DO  gift  inter  vivot  is  to  take  eff«ot  without  ooDforming  to 
them. 

The  Legislature  might  provide,  of  course,  limits  within 
which  Alone  the  power  of  the  Oommissioners  should  be  exer- 
cised other  than  those  I  have  suggested ;  and  in  any  discussion 
of  a  Bill  there  would  be  numerous  suggestions  to  that  effect 
I  am  not  proposing  a  Bill,  but  suggesting  a  line  of  action. 

2.  That  there  siiould  not  be  any  power  of  making  a  charit- 
able devise  of  land  or  any  bequest  of  money  exceeding  a  given 
amount,  in  value  (say  £200),  to  endure  beyond  the  period 
allowed  by  law  for  the  appropriation  of  money  in  other  cases, 
except  in  favour  of  some  existing  charity  already  established 
under  any  decree  or  order  of  the  Commissioners  under  the 
statute  of  Elisabeth  or  of  the  Court  of  Chancery,  or  already 
established  with  the  assent  of  the  Charity  Commissioners. 
And  if  exceeding  the  above  amount,  such  devise  or  bequest, 
eren  though  it  be  to  any  such  existing  charity,  to  be  by  will 
executed  at  least  twelve  months  before  testator's  decease,  and 
attested  by  a  solicitor. 

^  3.  That  the  Charity  Commissioners  shall  have  power  from 
time  to  time  (subject  to  an  appeal  to  the  Court  of  Appeal  in 
Chancery),  on  the  application  of  the  Attorney-Qeneral,  either 
OB  officio  on  the  relation  of  responsible  relators,  to  remodel  the 
application  of  the  income  of  aof  charitable  funds  in  cases 
where  such  income  is  applicable  in  sums  not  exceeding,  say 
£10  each  for  the  benefit  of  individuals  by  way  of  pension, 
dole,  clothing,  or  the  like,  so  as  to  apply  the  whole  or  any 
Mrt  of  such  income  towards  the  permanent  endowment  of 
oospitals,  schools,  or  other  like  general  charities,  either  ahready 
existing  or  to  be  newly  established. 

4.  That  there  be  a  general  power  of  revision  in  the  Com- 
missiokiers  (subject  to  appeal  to  the  Court  of  Appeal  in 
Chancery)  of  all  charitable  endowments  whatever,  on  applica- 
tion by  two-thirds  of  the  governors  or  other  persons  having  the 
government  or  control  of  the  charity,  and  with  the  assent  of 
Qie  Attorney-General,  for  the  purpose  of  enlarging  the  scope 
of  the  charitable  trust,  or  varying  the  applicatioa  of  the  funds 
to  other  charitable  purposes. 

^  These  proposals  are,  as  I  have  said,  mere  general  sugges- 
tions for  the  purpose  of  eliciting  discussion,  and  are  no  doubt 
capable  of  much  improvement ;  but  I  trust  that  the  Legislature 
will  no  longer  permit  mere  vanity  or  caprice,  on  the  one  hand, 
to  deroto  large  resources  to  frivolous  objects,  nor,  on  the  other, 
allow  so  much  wealth  as  is  at  this  moment  frittered  away  by 
its  useless,  if  not  mischievous  application,  to  be  longer  with- 
held from  really  great  and  permanent  public  objects. 
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ne  removal  of  Judgments  of  Division  Courts  into  (he  County 
Court — The  eertiflMUes  of  County  Court  Judges  to  prevent  the 
operation  of  the  Eseemption  Lcno  of  1860. 

To  TBI  Editors  or  thi  Law  Journal. 

Obmtlxkrn, — ^The  caption  of  this  letter  pointe  to  two  mat- 
ters of  praotioe,  under  the  Di vision  Court  laws,  not  satisraoto- 
rilj  settled,  and  with  which  I  have  frequently  had  difficulty 
of  late. 

For  instance,  some  Division  Court  and  County  Court  Clerks 
think  that  the  142nd  section  of  the  Division  Court  Act  (Con. 
Stal.  U.  C,  p.  160)  has  reference  to  judgmente  of  the  Division 
Courts  where  the  judgment  for  debt,  exclusive  of  costs,  is  for 
$40.  Viewing  the  law  in  this  way,  thej  think  that  tliey  are 
not  obliged  to  give  certificates  to  file  in  the  County  Court  to 
wM  laoiu,  unless  the  original  judgment  for  debt  amounte  to 
or  oxoeeds  $40.  That  if  the  judgment  for  debt  or  damages 
was  less  than  $40,  although  it  may  be  more,  including  costs, 
or  if  the  debt  has  been  reduced  to  a  sum  below  $40,  they 
■hoold  not  certify  for  the  purpose  of  filing  .in  the  Coonty 


CoutU  The  Clerks  of  the  County  Court  (at  least  one  of  them) 
seems  to  doubt  whether  in  such  a  case  as  last  referred  to,  he 
should  file  a  certificate  in  order  that  it  "may  become"  a 
judgment  of  the  County  Court. 

The  point  is  a  very  important  one  in  many  respects,  and  I 
would  feel  much  obliged  for  your  opinion  in  the  Law  Journal, 
The  words  of  the  section  are,  **  In  case  an  execution 
be  returned  nulla  bona^  and  the  sum  remaining  unsatisfied  on 
the  Judgment  under  which  the  execution  issued  amounte  to 
the  sum  of  forty  dollars,  the  plaintiff  or  defendant  may  obtain 
a  transcript,''  io. 

The  143rd  section  then  requires  the  County  Court  Clerk 
to  file  the  transcript  and  to  enter  in  four  separate  columns  in 
his  jqdgment  book  four  different  things. 

The  2ud  the  amount  of  the  judgment  (which  I  think  means 
the  original  amount),  and  the  3rd  the  amount  remaining  on- 
satisfied  thereon. 

Now,  I  understand  the  "amount  remaining  unsatisfied 
thereon"  to  mean  the  amount  of  <2e&^  interest  and  costs  re- 
maining unsatisfied.  If  so,  and  they  together  exceed  $40, 
lands  can  be  sold  on  a  judgment,  grounded  on  a  transcript 
from  a  Division  Court. 

For  instance  a  judgment  may  have  been  given  originally 
for  $30  debt,  $6  coste,  and  subsequently  $5  interest  may  ac- 
crue on  the  judgment  of  $36  debt  and  coste. 

Thus  when  the  transcript  is  applied  for  there  may  be  the 
sum  of  $41  remaining  unsatisfied  on  the  judgment. 

Or  the  judgment  may  have  been  originally  for  $80  debt 
and  $5  coste ;  $50  of  this  may  have  been  paid,  leaving  $35 
unpaid.  Subsequent  interest  may  have  accrued  untU  the 
amount  doe  (when  the  transcript  is  applied  for)  is  $42.^ 

Can  a  party  legally  in  either  Oase  file  a  transcript  in  the 
County  Court,  and  sell  lands  by  virtue  of  the  judgment? 

I  would  remark  that  the  135  th  section  of  the  same  Act 
olearljr  makes  interest  accruing  a  part  of  the  judgment,  be- 
cause it  allows  it  to  be  levied  by  execution.  But  the  (question 
is  not  confined  to  interest,  for  a  judgment  may  be  given  for 
$20  debt  and  $21  coste,  in  all  $41,  and  be,  as  I  take  it,  within 
the  meaning  of  the  142nd  section* 

The  other  question  arises  under  chap.  27th,  section  2  of  the 
Act  passed  in  24th  Victoria,  relating  to  the  power  of  Coonty 
Court  Judges  to  certify  on  executions,  to  prevent  the  operation 
of  that  Act  on  all  contracte  made  prior  to  the  19th  May,  I860. 
There  is  some  diversity  of  opinion  among  County  Court  Judges 
as  to  the  proof  they  should  have  before  them  before  certifying. 
His  Honor  Judge  Smart  of  the  County  of  Hastings  has  hfSl 
some  correspondence  with  me  in  relation  to  the  question,  in 
which  I  think,  with  deference  to  his  opinion,  he  has  taken  an 
extreme  yiew  of  the  law.  If  his  view  be  correct  the  law 
should  be  altered  otherwise  there  are  cases  where  the  law 
cannot  be  carried  out 

The  oase  in  question  is  this :  '*  A**  in  Toronto,  during  the 
time  Judge  Harrison  was  Judge  of  the  Toronto  Division  <%urt, 
obteined  a  Judgment  i^nst  «*  B"  for  $80.  "  B"  lived  at  the 
time  in  Hastings,  having  removed  from  Toronto. 

The  Clerk  at  Toronto  in  1857  sent  a  transcript  to  Hastings, 
which  on  the  face  of  it  shews  that  the  debt  mAst  have  been 
contracted  before  1860.  It  thus  becomes  a  judgment  of  the 
Court  in  Hastings. 

Now  the  Clerk  in  Hastings  issues  an  execution  upon  this 
judgment,  and  lays  it  with  the  transcript  before  the  Judge  of 
Hastings,  and  asks  him  to  certify  under  the  last  named  Act 
He  refuses  to  do  so  for  want  of  sufficient  evidence  that  the 
contract  accrued  before  May,  1860. 

It  so  happens  in  this  case  that  the  only  person  who  could 
certity  on  the  original  judgment  is  Judge  Harrison,  who  does 
not  now  preside  over  the  Division  Court  in  Toronto. 

Judge  Doggan  presides  over  that  Court  and  has  no  bettor 
koowledge  of  the  groundsof  the  judgment  than  Judge  Smart. 
He  did  not  give  the  judgment^  andnas  to  look  to  the  Clerk's 
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mkirj  to  see  wben  it  was  gWen,  and  moreover  the  ezecatioo  is 
not  issued  in  bis  ooanty^.  Thus  if  Judge  Smart  does  not  cer- 
iify  the  plaintiff  must  lose  his  remedy. 

Now  one  would  think  that  these  facts  were  quite  sufficient 
to  warrant  a  certificate. 

let  The  transcript  comes  to  the  Judge  in  Hastings  in  regu- 
lar course  in  1857  under  the  seal  of  seal  Court. 

2nd.  On  the  face  of  it  he  sees  it  is  for  a  debt  that  must  have 
accrued  before  May,  1860,  or  judgment  would  not  have  been 
given  fbr  it. 

3rd.  There  is  nothing  in  the  Act  which  authorizes  the 
Judge  of  an  outer  county  to  certify  on  a  transcript  in  every 
oase  merely  to  satisfy  the  judgment  of  the  Judge  in  whose 
county  the  execution  issues.  In  this  case  the  same  evidence 
would  be  before  Judge  Duggan  that  is  produced  before  Juge 
Smart— Judge  Duggan  not  having  given  the  original  judgment. 

In  the  superior  Courts  I  have  obtained  certificates,  and  al' 
the  Judges  there  require  is  the  production  of  the  original 
judgment  roll.  In  the  case  in  Hastings  the  transcript  is  a  cer- 
tified copy  of  the  judgment  under  the  seal  of  a  Court  autho- 
rized to  give  it  by  law,  evidence  equally  as  good  as  that 
produced  before  the  superior  Court  Judges — I  say  equally  as 
good,  because  the  law  allows  every  proceeding  to  be  taken  on 
a  transcript  judgment  that  can  be  taken  on  an  original  judg- 
nient. 

There  is  another  case  in  which,  under  this  Act,  some  diffi- 
culty occurs  in  certifying.  ^  Thus  Judge  Wilkes  of  Grey  will 
not  certify  on  an  execution  issued  on  a  transcript  from  an  outer 
county  of  proceedings  had  on  a  transcript  sent  from  another 
outer  county. 

I  mean  a  case  like  this :  "  A''  obtains  a  jud^ent  in 
Toronto — sends  a  transcript  to  Quelph,  where  it  is  partly 
collected,  and  costs  in  addition  are  made; 

Thus  there  may  be  $20  costs  made  in  Guelph.  The  defend- 
ant then  moves  to  Grepr,  and  a  second  transcript,  or  a  tran- 
scrint  on  a  transcript,  is  sent  from  Guelph  to  Grey  to  coUect 
the  Wance  of  the  costs  and  debt  there. 

Judge  Wilkes  requires  a  transcript  from  the  original  county, 
and  will  not  take  as  evidence  the  Guelph  certificate. 

I  think  in  all  these  oases  transcripts  under  the  seals  of  the 
re8|>eotive  courts  ought  to  be  sufficient  evidence  for  a  Judge  to 
certify,  if  on  tiieir  w»  it  appears  that  the  contract  arose  prior 
to  May,  1860. 

l^oon  truly, 

Chaslis  Du&anp,  Barrisier. 
Toronto,  April  2l8t,  1862. 

[The  143rd  to  the  146th  sections  of  the  Division  Courts  Act 
were  obviously  passed  to  enable  a  Judgment  creditor  in  the 
Division  Courts  to  reach  the  lands  of  the  defendant,  which  he 
could  not  do  by  the  ordinary  process  of  these  Courts.  The 
143rd  to  the  l45th  sections  enabled  the  judgment  to  be  trans- 
ferred by  a  simple  process  to  the  County  Courts,  which  have 
the  power  to  issue  execution  against  lands,  and  the  146th  sec- 
tion (now  repealed  b]^  24  Vic,  c&p.  41)  enabled  a  registration 
of  the  judgment  to  bind  the  lands  as  in  the  Superior  Courts. 

In  the  first  place  we  would  observe  upon  our  corresnond- 
ent's  letter,  that  no  Clerk  of  a  Division  Court  should  telce  it 
upon  himself  to  refuse  a  transcript  of  the  judgment,  or  as- 
enme  to  himself  the  right  of  deciding  the  point  against  the 
plaintiff.  If  he  certifies  to  the  facts  as  they  are  he  has  done 
iiis  doty.  The  question  as  to  whether  an  exeoutioB  against 
lands  may  issue  upon  the  transcript  he  has  nothing  to  do  with. 
Under  the  142nd  section,  if  a  Clerk  finds  that  books  and  pa- 
pers in  his  office  answer  in  the  affirmative  the  ft^owisg  ques- 
tions he  is,  in  our  judgment,  bound  to  grant  the  transcript : 

1.  Did  A.  B.  recover  a  jud^ent  in  the  Court  against 

2.  Was  execution  issued  thereon  and  retonied  by  the  Bailiff 
nulla  bona  ? 


3.  Does  the  sum  remaining  unsatisfied  on  the  judgment 
exceed  $40  ? 

With  reference  to  the  words  "  remaining  unsatisfied,"  ftc., 
so  far  as  the  Clerk  is  concerned  at  all  events,  we  think  he 
must  be  guided  in  this  way :  Suppose  I  was  called  upon  to 
issue  an  alias  execution  in  my  own  Court,  for  what  amount 
would  it  be?  Why,  for  the  sum  or  balance  due  to  the  plain- 
tiff, in  other  words,  for  the  sum  left  unpaid  and  unsatisfied, 
and  that  sum  must  be  $40  at  least  to  warrant  the  issue  of  a 
transcript. 

Upon  the  question  itself  we  never  had  any  doubt  that  the 
sum  for  which  the  verdict  is  given  by  the  Judge  is  not  the 
criterion — his  judgment  is  for  debt  and  costs,  and  is  so  en- 
tered in  the  procedure  book,  and  if  these  togdher  come  up  to 
the  required  amount  that  will  be  sufficient  under  the  clause  and 
that  for  the  purposes  of  the  clause  the  costs  are  not  distin- 
guishable from  the  debt.  The  words  remidning  "  unBaHg/M 
on  the  judgment'*  can  have  no  other  meaning.  The  language 
of  the  143rd  section  is  more  pointed  in  this  particular  than 
the  repealed  section  146,  and  the  latter  requires  the  amount 
to  exceed  $40,  but  even  that  section,  we  think,  would  bear 
the  construction  suggested,  "  a  party  who  has  obtained  judg- 
ment in  a  Division  Court  exceedmg  $40."  If  it  was  intended 
to  make  the  amount  relate  to  the  debt  or  elavm  alone  it  would 
have  been  so  stated,  as  for  instance  in  section  12  of  cap.  24 
Con.  Stat.  U.  C,  relating  to  arrests — "  recovered  judgment 
against  defendant  for  $100  or  upwards  exclusiee  of  coets" 

As  to  whether  the  interest  may  be  brought  into  account  in 
making  up  the  $40,  it  is  more  questionable,  as  tiie  interest, 
strictly  speaking,  is  not  part  of  the  judgment,  but  the  pay- 
ment of  it  may  be  clidmed  and,  under  the  execution,  enforced. 

The  case  of  Farr  v.  Bobina  reported  elsewhere,  will  be  read 
vritfa  interest  as  having  some  bearing  upon  the  subject  of  our 
correspondent's  communication. 

As  to  certifying  an  execution,  probably  the  Judge  might 
with  propriety  be  satisfied  with  less  evidence  than  suggested, 
but  the  simplest  thing  possible  is  to  send  with  the  transcript 
an  affidavit  from  the  plaintiff  or  his  agent  that  the  debt  was 
contracted  before  May,  1860.^  No  Judge,  we  think,  would 
make  any  difficulty  in  certifying  in  such  case  when  it  ap- 
peared to  accord  with  the  transcript  of  judgment. — ^Ens.  L.  J.] 


To  THB  Editors  or  tbm  Law  Jovbnal. 

Gkntlkmek, — Ton  are  wrong,  in^our  last  issue,  in  assum- 
ing that  the  Division  Court  at  Samia  is  the  only  one  shabbily 
treated  by  the  County  Councils,  about  getting  accommodation 
in  the  Court  House.  In  this  town,  the  Court  Room  can  only 
be  had  for  Division  Court  uses  by  the  payment  by  the  Clerk 
of  $3  per  day — $1  50  to  the  County  Treasury,  and  $1  50  to 
Court  House  Keeper.  In  1S57  I  paid  $14  to  the  Court  Houao 
Keeper ;  this  was  before  the  price  was  raised.  As  $3  a  day 
would  involve  an  outlay  of  at  least  $25  a  year,  I  have  for  the 
last  four  years  hired  other  places  for  the  Cfourt.  It  generally 
costs  one  dollar  each  Court — for  the  last  two  Courts,  $2  e8>oh 
time.  I  quite  sympathise  with  my  brother  Clerk  at  Samia. 
Hope  he  has  got  a  good  long  purse  to  pay  theee  "  extras'' 
out  of  1  But  really  it  is  a  strange  state  of  affiiirs,  that  a 
Court  House,  built  by  the  people's  money,  cannot  be  got  for 
Oeurt  pwpoieM,  unless  someWfy  pays  for  it  oat  of  his  own 
private  ueaos. 

Yours  Tespeotfiilly, 
Thi  Cuibk  or  mi  FiasT  DtarRior  Cou»r,  Qbit* 

Owen  Sound,  15tii  Aprils  1862. 

[We  really  do  not  understand  on  what  principle  accomodar 
tion  is  denied  to  division  oourt  offices  in  any  court  house, 
unless  upon  payment,  as  if  the  rooms  were  let  for  a  concert 
or  ball.  The  law  in  this  respect  needs  some  amendment.-*- 
BiNi.  L.  J.] 
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QUEEN'S  BENCH. 


(AqMrW  bjf  Onamnn  Vmnnom,  Biq^  BarrlMmHA-Lttrnf  BtporiaritlheOimrL) 


br  THi  xnTm  ov  Jobipr  THOMPflonr  avd  tbv  Corpobatioh 
or  THs  Unitid  TowsfHiPB  or  Bbdfokd,  Oldkh,  Oso,  amb 
pALicnstov. 


.Sy^cno— tTiieerto^M^y— JfiUaJfcc  At  fumu  of  appUoant—OatU. 

A  by-law  described  s  n«w  road  to  be  opened  aa  foUowi: — "Oommencing  on  the 
Green  Baj  Itne  <it  road  on  lot  22,  and  croeeinK  part  of  lot  22,  and  lota  23,  24, 
and  9ft,  In  the  sixth  eoaoeMioa  of  Bedftid,  ontU  It  intenacta  the  old  tiavelled 
road,  and  continuing  on  to  Bob*a  lake  In  theaaldtowaahlp  of  Bedford;  thenid 
road  to  be  thirty  ftet  wide." 
Bddy  bad  for  nneertalnt/. 

la  tha  copv  of  the  rale  nt»i  tat  lerfid,  the  applleant'a  name  waa  1^  mlafeAe 
written  Jamea  instead  of  /osgiA  Thompsfm.  The  road  in  queatlon  also  passed 
through  the  land  of  one  James  Thompson,  with  whom  an  arbitration  had  taken 
place ;  and  the  corporation  supposing  him  to  be  the  applicant,  prepared  aiBda* 
fits  In  answer.  Afterwards  the  mistake  was  disoorered,  and  a  correct  oiq>y  of 
the  rule  serred.  The  court,  in  making  N  abaolnte  with  costs,  directed  theoosts 
Inenrred  by  the  corporation  in  consequence  of  the  error  to  be  deducted. 

(ILT.,25Vic) 

R.  A.  Hcarriton  obtained  a  mlo  in  Miobaelmaa  Tenn  last  on  the 
corporation,  to  shew  oaiue  irhj  their  bjr-law  No.  60  should  not  be 
quashed,  with  costs. 

1st.  Becaose  the  by-law  (which  waa  for  the  establishing  of  a 
new  road)  did  not  with  sufficient  certainty  define  the  line  and 
limits  of  Buoh  road.  2nd.  Because  the  road,  so  far  as  it  could  be 
said  to  be  defined,  encroached  upon  the  dwelling-house,  bam, 
stable,  out-hoose,  orchard,  garden,  and  pleasure  grounds  of  Thomp- 
son, the  applicant,  whose  consent  had  not  been  obtained. 

The  by-law  moTcd  against  was  passed  on  the  2nd  of  September, 
1861,  and  described  the  new  road  as  follows : — "  Commencing  on 
(he  Green  Bay  line  of  road  on  lot  22,  and  crossing  part  of  lot  22, 
and  lots  28,  24,  and  26,  in  the  sixth  concession  of  Bedford,  until 
it  intersects  the  old  travelled  road,  and  continuing  on  to  Bob's 
lake  in  the  said  township  of  Bedford.*'  And  it  enacted  that  the 
said  line  of  road  be  established  and  remain  open  for  the  use  of  the 
public  ;  the  said  road  to  be  thirty  feet  wide. 

It  appeared  by  the  affidayits  filed  that  the  rule  nut  for  quashing 
the  by-law  being  itself  properly  intltled,  as  aboYC,  a  mistake  was 
made  in  the  copy  served,  the  name  of  James  Thompson  being  in- 
serted as  the  name  of  the  applicant  instead  of  Joaeph, 

The  new  road  also  passed  through  land  belonging  to  one  James 
Thompson,  in  the  same  township,  and  the  corporation,  supposing 
that  he  really  was  the  mover  in  the  application,  had  amdavits 
drawn  and  sworn  to,  and  were  put  to  considerable  expense  in 
preparing  themselves  to  shew  cause  last  term  against  the  appUca- 
ilon  believed  to  have  been  made  by  him.  There  had  been  an 
arbitration  between  the  corporation  and  James  Thompson  respect- 
ing the  compensation  to  be  paid  to  him  for  taking  the  road 
through  his  lot,  and  he  had  accepted  the  money,  so  that  there 
were  special  grounds  to  be  urged  in  answer  to  an  application  in 
his  name  to  quash  the  by-law. 

The  counsel  for  the  applicant  afterwards,  at  the  end  of  Michael- 
mas Term,  discovered  the  mistake,  and  obtiuned  leave  to  amend 
his  rule  by  making  it  returnable  in  this  term,  in  order  to  serve  a 
correct  copy  of  it. 

BriiUm  shewed  cause,  and  urged  that  the  applicant  should  be 
made  to  pay  the  costs  ocoasioned  by  the  mistake.  He  cited 
BmUk  T.  The  Oiiy  of  Ikfranto^  10  U.  C.  G.  P.  226 ;  laman  v.  The 
CarporaUtm  of  Beach,  19  U.  C.  Q.  B.  691. 

E.  A.  Barrieon^  contra,  cited  Pennie  ▼.  Bughee  et  aZ.,  8  U.  C.  Q. 
B.  444;  Smith  yr.  The  Munieipal  Cwmeil  of  Ettphraekh  lb.,  222; 
Brinm  v.  The  Munich  Councd  of  York,  lb.,  696. 

BoBifrsow,  G.  J.,  delivered  the  JttdgHMnt  of  the  oonrt 

As  regards  the  quashing  of  the  by-law,  we  think  it  cannot  be 
mllowed  to  stand,  for  it  does  not  sufficiently  define  the  line  of  road 
AS  it  ou^t  to  do.  The  width  is  specified,  bat  not  the  course  of 
the  road,  so  that  no  one  can  tell  where  it  begins,  nor  through 
what  parts  of  the  lots  named  it  was  intended  to  oroas.  No  one 
MA  teli  from  the  descriptioa  in  the  by-law  when  he  is  on  the  pub- 
lie  highway,  and  in  case  of  any  oontsntion  aboat  it  there  would 


be  no  means  of  determining  the  point.  For  the  reasons  that  we 
have  given  in  several  former  cases,  we  think  we  must  make  absoK 
ute  the  rule  fbr  quashing  this  by-law,  which  is  so  clearly  bad 
upon  the  face  of  it ;  and  we  quash  it  with  costs,  but  with  a  <fireo- 
tion  that  the  master  shall  tax  the  costs  incurred  by  the  corporation 
in  preparing  to  answer  the  supposed  application  in  the  name  of 
James  Thompson,  and  deduct  them  from  the  costs  of  this  appli- 
cation. Bnle  absolute. 


Bow  V.    QUIKLAV  BT  AL. 

^ftatmeiA^PUa  ^  eofttfeeeUn^-^yerdiel  tahm  afUr^Lacket. 

Plaintiff  brought  ^ectmejut  upon  mortgage.  Defendant  appeared,  and  notioe  of 
trial  Iras  serred  on  the  18th  September  fir  the  80th  October.  Oo  the  eTeningoT 
the  »th  Oeiober  the  defendant  served  a  notioe  of  ooofosrion  on  the  plslntifrat 
his  residence,  thirty  miles  from  the  assiM  town,  where  hie  attorney  had  gone ; 
and  on  the  SOth  a  Terdlet  was  taken,  defendant  not  appearing,  and  the  attorney 
being  ignorant  of  the  confession. 

The  court  under  these  dfoomatanoss  rsAusd  to  set  aside  the  Terdlot. 

[H.T.26Vic.l8e2.] 

lyectment  for  part  of  lot  No.  9,  on  the  south-east  side  of  the 
Garrying-place  road,  at  the  head  of  the  bay  of  Quint^  in  the  town- 
ship of  Ameliasburg. 

The  action  was  brought  upon  a  mortgage  executed  by  the  defen- 
dant Quinlan  to  the  plaintiff,  the  defendant  Shears  being  the 
mortgagor's  tenant. 

The  defendants  both  appeared,  and  defended  for  the  whole  pr^ 
mises ;  but  being  called  at  the  trial,  which  took  place  at  Picton, 
before  Biohards,  J-,  they  did  not  answer,  and  judgment  was  entered 
for  the  plaintiff  under  the  Ejectment  Act. 

Beetor  Cameron  moved,  on  the  part  of  the  defendants,  to  have 
the  entry  of  the  record  and  the  verdict,  and  all  proceedings  subse- 
quent to  the  service  upon  the  plaintiff  of  a  notice  of  confession  of 
the  plaintiff's  title,  set  aside  for  irregularity,  on  the  ground  that 
the  plaintiff  could  not  legally  proceed  in  bis  action  after  such 
notice.     He  cited  Gonsol.  Stats.  U.C.  cap.  27,  sec.  46. 

SiehardSf  Q,  C7.,  showed  cause,  and  cited  Ch.  Arch.  Prac  212; 
Lofft,  282 ;  Rule  of  Gourt  1&6. 

The  facts  of  the  case  sufficiently  appear  in  the  judgment  of  the 
court,  delivered  by 

RoBXKsoN,  G.  J. — The  case  was  called  on,  and  a  verdiot  takeiii 
on  the  SOth  of  October  last  The  defendant  Quinlan  took,  as  he 
swears,  a  notioe  of  confession  to  the  plaintiff,  not  to  his  attorney, 
on  the  evening  of  the  29th,  and  the  plaintiff's  residence  was  about 
thirty  miles  from  Picton,  where  the  assises  Were  to  be  held. 

The  plaintiff's  attorney  had  left  on  the  29th  October  for  Picton, 
and  he  swore  that  he  knew  nothing  of  the  confession  being  giveft 
till  after  the  verdict  had  been  taken. 

After  reading  the  affidavits  on  both  rides,  we  do  not  think  ws 
should  be  justified  in  determining  that  the  plaintiff's  attorney  had 
acted  unfairly  in  the  case.  The  attorney  for  the  defendant  Quinlan 
had  refused  to  admit  the  mortgage  upon  notice.  So  long  before 
the  trial  as  the  18th  of  September,  the  notice  of  trial  had  been 
served,  and  the  defendants  had,  therefore,  ample  time  to  have 
given  the  confession  long  enough  before  the  assisesy  which  opened 
on  the  SOth  of  October,  to  have  rendered  unnecessary  these  pro- 
oeedlngs  of  which  they  complain.  If  their  object  was  to  save  costs 
by  allowing  the  plaintiff  to  get  judgment  without  tho  necessity  of 
going  to  trial,  the  deflsndants  should  have  served  the  notice  Of 
confession  not  on  the  plaintiff,  but  on  his  attorney,  who  was  con- 
ducting the  suit,  and  it  should  have  been  served  in  time  to  stop 
the  proceeding  to  trial. 

The  46th  clause  of  the  Ejectment  Act  (Gonsol.  Stats.  XT.  0.  cap. 
27)  contains  nothing  that  should  deprive  the  plaintiff  in  this  <»8e 
of  his  costs,  bnt  the  contrary;  and  upon  the  facts  appearing  in 
the  affidavits,  it  would  be  unreasonable  that  the  plaintiff  should 
lose  the  costs  of  preparing  fbr  trial,  or  of  the  trial,  or  enterin| 
judgment  on  Ibe  oonftoion,  because  a  notice  of  the  confession  had 
been  served  on  the  evebing  of  the  29th  October,  at  Picton,  thirty 
miles  from  the  town  where  the  anises  were  to  be  opened  the  next 
day,  and  served  not  upon  the  attorney  bnt  upon  the  client,  who 
would  probably  know  notiiing  of  the  meaning  of  such  a  proceed- 
ing. It  was  sworn  that  the  verdict  was  taken  on  the  next  day  fot 
the  plaintiff,  without  knowledge  on  the  part  of  the  attorney  thsit 
sooh  a  notice  had  been  served,  or  that  a  confession  had  been  given. 

Rule  dischihrged  With  oosts. 
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In  bb  Kbbbahan  and  Pbb&ton. 

Appud  from  coumig  eaurt — Mandam^ts. 

A  eoQiity  eoott  Jndga  ivfaxed  tn  eertity  th«  pnpen  fiNr  appenl.  bwaiiM  the  bond 
wiM  uut  ooD^lliuDeil  V)  shkle  by  tho  •l«d«luD  of  thu  onart  ahovi*.  ba  tli«  sUtuto 
rvquiren.  Tho  pUintilT.  who  desired  to  appeiiK  then  applied  for  a  Dlaodamu", 
.eoutendtng  that  ibU  part  of  the  Cftnditloii  w<ui  tttinooenafy,  m  only  coets  oould 
be  In  qoeetlun ;  bat  thi  court  refiuad  to  intwiiere. 

A,  McNah  obtained  a  rale  fim  for  a  mandamiis  to  tbe  judge  of  the 
oouDty  eoort  of  Ottawa,  to  certify  an  appeal.   Cause  was  not  shown. 

The  action  was  brought  for  not  returning  a  conTiction  made  by 
the  defendant  as  a  magistrate.  On  demurrer  to  the  declaration. 
Judgment  was  given  for  the  defendant,  from  which  the  plaintiff 
desired  to  appeal. 

The  objection  which  induced  the  learned  judge  to  decline  certi- 
fying Was,  that  the  bond,  which  had  been  executed  for  the  purpose 
of  the  appeal,  according  to  the  68th  section  of  tbe  County  Ceurts 
Act,  Oonsol.  Stats.  U.C.  cap.  16,  did  not  make  it  one  of  the  terms 
of  tbe  condition  that  the  appellant  would  abide  by  the  decision  of 
the  codrt  appealed  to. 

I'he  party  desirous  of  appealing  contended  that  that  was  not 
necessary  in  this  case,  because  tbe  appeal  only  regarded  costs. 

Robinson,  C.  J  ,  delivered  tne  judgment  of  tbe  court. 

IVe  hate  considered  the  affidavits  filed  in  support  of  this  appli- 
cation  for  a  mandamus,  and  have  determined  to  discbarge  the  rule. 

The  County  Courts  Act,  sec.  68,  requires  that  the  bond  given  by 
the  party  desirous  of  appealing  shall  contain  as  one  of  the  terms 
In  the  condition,  that  the  party  appealing  shall  **  abide  by  the 
decision  of  the  cause  by  tbe  court  to  be  appealed  to,"  and  this 
without  making  any  distinction  between  the  cases  of  a  plaintiff  or 
defendant  appealing.  This  bond  contains  no  such  words,  though 
the  legislature  has  required  them  to  be  inserted. 

It  is  argued  that  they  are  unnecessary  in  this  case,  because  it 
is  tbe  plaintiff  who  appeals ;  but  that  is  not  alone  a  good  reason 
for  omitting  that  part  of  the  condition,  for  a  defendant  in  actions 
for  money  demands  may  on  a  plea  of  set-off  have  a  verdict  in  his 
favour  for  a  considerable  amount  This,  it  is  true,  is  not  such  a 
case.  It  is  not  necessary  for  ns  to  say  whether  such  a  bond  might 
or  might  not  with  propriety  havo  been  accepted. 

The  learned  judge,  finding  it  deficient  in  what  tbe  statute  posi- 
tively requires,  thonght  he  ought  not  to  receive  it,  and  we  shall 
Bot  command  him  to  disregard  or  dispense  with  the  act.  We 
should  be  encouraging  unnecessary  deviations  from  prescribed 
forms  by  doing  so,  and  should  be  interfering  improperly  with  the 
discretion  of  the  judge.  The  writ  of  mandamus  is  a  remedy  for 
oompelling  parties  to  carry  a  provision  of  a  statute  into  effect,  not 
for  compelling  him  to  violate  a  statute,  even  in  point  of  form. 

We  discharge  the  rule,  but  not  with  ooste,  as  no  cause  has  been 
shown  and  no  costs  incurred. 

Rule  diaobarged. 

EvABs  bt  al.  t.  Moblbt. 

iV<no  trUd  r^'u$ed. 

Amftb,  that  there  la  do  dlttiQeHoii,  an  zygardR  oonMderetloii,  between  a  promlt. 

•Dry  nfite  g\rm  fbr  a  |»re  existing  debt  and  for  a  new  ooneiileration. 
BdU.  alBrmlug  Bvant  ▼.  ifori^,  *iO  U.  a  Q.  B.  236,  that  nbd»r  12  Geo.  II.,  ch.  S8, 

eecaritiee  aiveu  for  the  prioa  of  lottery  tiekete  are  not  void  la  the  beads  of  a 

bomd  pU  holder  Ibr  valoe. 
Wham  the  jory  fimnd  that  tbe  plalntlfEi  had  not  notlee  of  the  01«gallty.  the  eoort 

Mfuied  a  new  trial,  holding  that  the  defenoe  was  not  one  to  be  fttToured 

(H.  T.,  9ft  Tlo.) 

Action  on  a  note  for  £15,  made  by  tbe  defendant,  on  the  2nd 
of  July,  1866,  payable  to  one  Gillespie  or  bearer,  12  months  after 
date. 

PU<u — 1.  That  tbe  note  was  given  to  Gillespie  for  an  illegal 
consideration,  namely,  for  a  ticket  in  a  lottery  set  up  for  sale  of 
land :  that  tbe  plaintiffs  knew  that  when  they  took  the  note  as 
bearer,  that  they  took  it  after  it  became  due,  «*  and  without  any 
Talue  or  consideration  for  it,  and  always  held  and  now  bold  the 
•ame  withont  value  or  consideration." 

2.  That  the  defendant  was  induced  to  make  tbe  note  by  tbe 
fraud,  covin,  and  mi -representation  of  Gillespie  and  others :  that 
tbe  plaintiffs  took  the  note  when  it  was  overHiue,  without  talue  or 
consideration,  and  with  notice  of  the  premises. 

Tbe  plaintiffs  replied  to  the  first  plea  that  they  took  tbe  note 
before. it  was  dne,  for  a  good  andTalunble  oousidermtion,  and 


without  notice  of  illegality,  and  had  always  held  and  now  bold 
the  same  for  such  consldemtiun. 

And  they  took  issue  on  tbe  defendant's  second  plea. 

At  the  trial,  at  Kingston,  before  Richards,  J.,  tbe  learned 
judge  left  it  to  the  jury  to  find  upon  tbe  evidence,  which  it  is 
not  material  to  report,  whether  tbe  plaintiffs'  agent  (that  ia,  their 
attorney  at  Relleville)  had  knowledge  of  the  illegality  of  the  con- 
sideration. Tbey  found  for  tbe  plaintiffs,  Ibr  the  note  and  interesl 
$76  78. 

CyHare,  for  the  defendant,  nored  for  a  new  trial  es  the  law 
and  evidence,  and  for  misdirection,  contending  that  tbe  plaintiffs 
should  have  shewn  that  tbey  gave  value  for  the  note,  which  was 
not  done  by  proving  that  their  agent  or  attorney  received  it  on 
account  of  a  pre-eiiating  debt,  and  that  tbe  evidence  shewed  tbat 
the  plaintiffs  had  through  their  agent  (tbe  attorney's  clerk)  notice 
of  the  illegality,  and  that  it  was  not  material  at  what  time  tba 
clerk  first  bad  notice.  He  moved  also  in  arrest  of  judgment,  cm 
tbe  ground  that  on  the  pleadings  it  was  admitted  that  tbe  note 
was  given  for  an  illegal  consideration,  and  therefore  there  oould 
be  no  recovery  on  it. 

MaeLennan  shewed  cause,  Aid  cited  Evaiu  el  ol.  v.  Morley^  20 
U.  C.  Q.  B.  236 :  Gooderham  et  aL  v.  Hutehwion,  6  U.  C.  C.  P. 
248,  268 ;  Ooodman  v.  Harvfy,  4  A.  &  £.  870 ;  WaUMdg*  ▼• 
Beckett,  12  U.  C.  Q.  B.  806 ;  Swift  v.  f^$on,  16  Peters  1. 

Jiiehardi,  Q.  C,  contra,  cited  ffarvff  ▼.  f\»wer»,  6  Ex.  666 ; 
Byles  on  Bills,  28 ;  D$  la  Chaumette  ▼.  The  Bank  of  EagUmd^  % 
B.  &  C.  208. 

Robinson,  C.  J.,  delivered  tbe  judgment  of  the  court. 

The  motion  in  arrest  of  judgment  is  disposed  of  by  tbe  jndgment 
already  given  to  the  same  case  on  demurrer  (20  U.  C.  Q.  B.  236), 
where  we  held  that  the  English  Act  against  such  lotteries  (12  Geo. 
II.,  ch.  28)  does  not  make  void  the  securities  given  for  the  price 
of  lottery  tickets,  and  does  not  therefore  render  such  negotiable 
securities  void  in  tbe  hands  of  a  bond  fide  holder  for  value,  irhhout 
notice  of  tbe  illegality. 

It  does  not  appear  that  any  objections  were  taken  at  tbe  trial 
to  tbe  judge's  charge,  on  tbe  point  that  tbe  pre-existing  debt  from 
Elmore  to  the  plaintiffs,  who  took  the  note  from  him,  was  not  a 
yaluable  consideration,  and  that  they  do  not  stand  in  tbat  respect 
on  as  favourable  ground  as  tbey  would  have  done  if  they  bad 
advanced  money  or  given  any  other  new  consideration  relying 
upon  tbe  note.  That  is  a  point  upon  which  the  courts  have  differ- 
ed, but  there  is  much  authority  at  the  present  day  in  favour  of 
holding  that  there  is  in  general  no  such  distinction.  The  learned 
judgment  given  in  tbe  Court  of  Common  Pleas  in  Oooderham  t* 
nutchintoH  (6  V.  C.  C.  P.  248)  is  strongly  In  the  plaintiff's  favour. 
I  refer  also  to  the  cases  eoUectedia  Byles  on  Bills,  8rd  Am.  Ed.,  p. 
28  and  96,  note  (I), 

Then  as  regards  tbe  plaintiffd  having  notice  of  tbe  illegality 
when  they  took  the  note,  that  cannot  l>e  said  to  have  been  proved. 
There  was  evidence  to  the  contrary,  and  the  question  whether 
they  had  notice  or  not  was  left  to  tbe  jury,  and  tbey  found  that 
the  plaintiffs  had  not  notice.  The  defence  is  one  of  that  descrip- 
tion that  the  law  should  not  be  at  all  strained  in  the  defendant's 
favour,  and  fortunately  the  amount  is  not  large.  We  should  not, 
we  think,  gire  him  a  second  chance  of  setting  up  such  a  defenca 
against  a  transferee  af  tbe  note  by  any  exercise  of  our  diaoretioa 
in  his  favour. 

Eule  discharged. 


Cotton  t.  McCullt. 

Jf^feotmaU—DetcrijptiiM  qf  Uutd, 

In  ejectment  for  twenty  aoree  of  land,  the  plelntlff  claimed  under  a  patent  flnom 
the  crown  Defendant  eodeaTOored  to  defeat  hie  recovery  by  pnttiog  la  a 
mortoege  fTom  tbe  plaintiff  «o  one  P.  of  1300  ecree.  deicrlb«d  ae  "  t)eln<  eon- 
prlfled  In  the  eehedole  and  UMip  attached.*'  The  land  In  the  phOntllTe  patent 
wae  not  mentioned  Id  th«  echedula,  thongb  It  wae  laid  d  >wo  on  the  map.  but  If 
was  proved  tliat  the  map  contained  other  land*  beloai{inK  to  oilMr  peruea.  and 
wee  not  made  wi'h  n»r«reoee  Vi  the  mortage,  and  tliat  the  eohedule  emhraoed 
landd  not  appearing  on  tbe  niap^ 

Bddf  dearly  Iniofflclent  to  disprove  the  plalntUTi  dalm. 

(  H.  Tl,  2ft  TI&) 

Ejectment  for  water  lot  No.  1,  on  tbe  east  side  of  tbe  river 
Credit,  in  tbe  village  of  Port  Credit,  in  the  county  of  Peel,  being 
the  oomer  lot  at  the  inttrseotitm  of  Toronto  and  Brock  Buaats  ia 
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the  vilUgo  of  Port  Credit,  as  shewn  on  a  plan  of  the  Tillage  made 
by  J.  S.  Dennis,  £dq.,  being  composed  of  that  parcel  of  land  and 
marsh,  containing  twenty  acres,  sitaate  on  the  north-east  side 
of  the  river  Credit,  and  bounded  on  the  west  and  north-west  by 
the  north-western  boundary  of  the  town- plot;  on  the  noith  and 
north-east  by  liot  and  Brock  streets,  and  on  the  south-east  by 
Toronto  street. 

The  plaintiff  claimed  under  a  patent,  dated  the  11th  of  NoTem- 
ber,  1864. 

At  the  trial,  at  jtoronto,  before  Draper,  C.  J.,  the  defendant 
pat  in  and  proved  a  mortgage,  dated  the  20th  of  April,  1854, 
from  the  plaintiff  to  William  Proudfoot,  Es.].,  of  1800  acres  of 
land  at  Port  Credit,  in  which  mortgage  the  land  was  described  as 
**  being  comprised  in  the  icbednle  and  map  attached  to  the  deed." 
The  land  mentioned  in  the  patent  (the  twenty  acres)  was  not  men- 
tioned in  the  schedule.  It  was  laid  down  on  the  map,  along  with 
other  lands  belonging  to  other  parties,  but  there  was  nothing  in 
the  map  to  distingatnh  the  twenty  acres  intended  to  be  conveyed 
from  tbe  other  lands  which  it  comprised,  either  by  difference  of 
eoloar  or  otherwise ;  and  it  was  sworn  by  the  surveyor  who  made 
the  map,  that  it  was'not  made  in  order  to  shew  what  was  the  land 
mortgaged,  nor  with  any  reference  to  the  mortgage,  but  for  a 
wholly  different  purpose,  and  that  there  were  parcels  of  land  in 
the  schedule  which  were  not  embraced  within  tbe  map. 

Barman  obtained  a  rule  ami  accordingly. 

A  verd  ct  was  entered  for  plaintiff,  with  leaye  to  defendant  to 
move  to  have  a  verdict  entered  for  him  upon  the  evidence. 

R.  A.  IlarrUon  shewed  cause,  citing  Kinff4ton  t.  Chapman,  9 
U.  C.  C.  P.  130. 
Cameron,  Q.  C,  supported  the  rule. 

BoBiKsoN,  C.  J.,  delivered  the  judgment  of  the  court. 

Tbe  defendant  shews  no  right  in  himself  to  the  property  in 
question,  but  is  only  endeavouring  to  defeat  the  plaintiff's  recov- 
ery by  setting  up  a  mortgage  to  a  third  party,  in  which  it  was  not 
shewn  that  he  has  any  interest.  It  need  hardly  be  said  that  the 
evidence  ought  to  be  perfectly  dear  to  prove  that  this  particular 
lot  is  included  in  the  mortgage  before  the  defendant  should  be 
allowed  to  hate  a  verdict  enteral  in  his  favonr.  So  far  from  that, 
it  seems  dear  the  other  way,  even  without  taking  into  considera- 
tion wbnt  seems  to  be  the  case,  that  the  mortgage  was  made 
before  the  patent  had  been  issued  to  the  plaintiff,  and  could  not 
therefore  convey  a  legal  interest  in  the  land  nnlese  under  cert^ 
circumstances. 

Bat  as  it  was  conceded  that  the  lot,  though  embraced  in  the 
nap,  is  not  included  in  the  schedule  referred  to  in  the  mortgage 
and  annexed  to  it,  and  as  moreover  it  was  not  shewn  that  tbe 
premises  in  question  formed  any  part  of  the  mill  lot,  or  of  the 
three  other  town  lots  specially  named  in  the  mortgage,  we  have 
no  hesitation  in  discharging  the  f^ile. 

Rule  discharged. 


Bkoina  t.  Thk  Oebat  Wkstbbh  Railway  Ooxpaht. 

ffMwn»—Tmdittment  for  6httruetitia—72  VtC^  eh.  116,  aee.  15 ;  (hwrnL  Stali.  V 
CLdk.6i.iWci.  SI3. 833;  16  nd,  cA.  09,  mo-A;  IS  Fid.,  e*.  101 ;  4  MC  iF.,  db. » 
«e.9;  U  Fie., 04. 86,  JM. 41. 

In  8i»t— ibei,  1862,  a  tract  of  laad  upon  th*  Tlv«r  St.  Clair,  a^Mnlng  tha  town 
plot  of  ternla  to  the  aoaih,  was  cedt^l  by  th*  IndlaiM  to  th«  Orowo.  to  he  di»> 
poeed  of  for  thfir  beD«flt.  In  the  nme  year  ihis  tnet  wm  rarvejred  under 
laftruetlonii  from  tbe  goTernnwot,  aod  thmo  strMts  laid  out  upon  f ho  plan, 
on*  eallod  Fmnt  ativet.  runnlog  oorth  and  south,  pamllvi  with  tlu»  rtv«r.  asd 
tbe  oiham,  W«UlD|itnn  and  Nel«m  struets,  runulog  wtwterly  throUMh  the  tract, 
ctutalnx  Front  utiert  at  right  aoicloi,  nnd  eontinning  to  thti  river  banlc.  which 
was  dipitant  only  1  chHin  SO  llnka  from  Front  street  ainng  Nelson,  and  69  flnlts 
•long  Heliinicton  street.  This  plan  was  reported  to  the  government,  with  tbe 
•arveyor's  field  notes,  but  Nelson  a<*d  Wellington  strtet^  were  not  laid  outnpiw 
tbe  ground  went  of  Front  street,  and  that  portion  of  them  had  never  bren 
opened  or  used  so  at  lb  give  aroess  to  tbe  water— tbe  river  hank  there  being 
abrupt.  A  sale  was  h«*ld  in  l>i6a,  at  wblob  some  lots  were  sold  witb  fefcreaes 
to  this  pilan,  one  on  NeUton  street,  but  none  west  of  Front  str««t 

In  1861  tbeOreai  Western  Bailway  Company  purcbised  fmm  the  gnremntent 
tlie  traet  west  of  Front  st^'eet  along  the  river  between  WvlHnirton  and  Nflson 
stfuete  and  beyond  tbem  to  tbe  nnrtb  and  south,  tnoluding  the  water  lota  in 
front,  for  which  they  paid  tbe  sam awarded  by  arbitration.  Afterwardsa  public 
sale  of  lots  in  tbe  tract  eeded  by  the  Indi«ns  was  held  by  government,  at  whl<^ 
a  ptan  was  nrferred  to.  made  fiir  the  oompany  by  tbe  Mune  surveyor  who  flr»t 
laid  oat  tbe  traet,  shewing  tbe  ground  which  the  railway  and  its  termians 
w«>oId  occupy,  but  exbibltiDg  no  streeU*  leading  through  it  to  the  river;  and 
tbto  vras  tlie  plan  used  bsfbre  tbe  arUtrmton,  and  upon  which  tbelr  award  waa 


The  company,  witbnnt  objertiin  on  the  part  of  the  mnnlclpility,  entered  npon 
the  land  boajebt  by  them,  mxdo  newgtound  in  front  by  fliltoic  up  ihMiiver, 
and  amiplet«d  ilifir  buitdiuica  and  oth»r  wo'k<«,  which  obstruttted  Wflllnirt<*u 
and  Nelaou  strettts  running  tbmugh  tbe  land  poreluuMMl  to  the  river,  aoit>r«ling 
to  the  flrat  plan  mrntioued.  After  tblit  the  luiiiilcl^llty  by  If ttrrs  applied  to 
tbvm  f<ir  couipensition  for  tbe  iiijai7  canM*^  to  tbe  ^•wn  In  con^e({oenoe  t*f  tbe 
access  fo  tbe  «ater  by  tbem  streeta  being  out  ■•If.  claiming  that  tlMy  *bi'uM  be 
paid  a  fitir  value  for  the  streets  thus  takrn;  and  remuneravd  fi»r  a  pnrrha*>e  of 
land  which  it  waa  proved  they  bad  made  higher  np  at  aeuet  of  $:i.'iOU  In  order 
to  obtain  aoorss  to  the  river.  Tbey  made  no  complaint,  bowever,  that  tbe  de> 
fendants  bad  actrd  illegally. 

Defrudtnta  being  after  waids  Indicted  Ibr  obstructing  these  streets,  it  waa  left  te 
tbe  Jury  to  say,  witb  reference  to  the  16tb  clause  of  '22  Vic,  cb.  116,  whether 
tbe  municipality  or  tbe  gtvernment  had  prrmitied  defendants  to  occupy  1  he 
streets  beline  that  act,  and  If  so,  to  And  f  «r  d  fendants.  i  he  Jury  gave  a  gvDe> 
Fsl  verdict  of  guilty,  and  beinx  asked  how  they  found  as  to  lite  permission, 
said  only  that  thfiy  thought  tbe  municipality  ought  to  be  eompeuated  for  tbe 
land. 

By  22  Vic  efa.  116,  sec.  16,  it  Is  enacted.  In  substance,  that  all  highways  ocniplad 
by  tbiii  railway  with  the  written  assent  of  tbe  munlt-lpallty  within  which  they 
are  situated,  shall  be  declared  vested  in  ibeni  to  the  extent  of  tbe  user  permit- 
ted or  enfiireed  by  the  municipality ;  an>l  all  proposed  ct  ooniemplated  streets 
nrvupied  by  tbe  rnoipany.  or  which  they  bavt»  been  prrmittrd  to  occupy  by  tbe 
lioeuxe  of  the  owner  in  fee,  a»d  which  shall  not  lead  to  any  place  bej'ond  the 
aaid  railway,  shall  be  deemed  dused,  and  tbe  occupation  by  tbe  said  railwaj 
shall  be  lawful. 

BtkL,  that  defendants  wars  clearly  entitled  to  an  acquittal  under  this  clause,  fl« 
lat,  as  to  I  he  first  part  of  tbe  rlanne.  a  written  aasHnt  given  afterwards  by  tbe 
mnnicipallty  would  suffice,  and  might  be  inferred  from  their  letters,  in  whtcb 
tbey  asked  only  for  pecuolary  oompefisatlon ;  and  2ndly.  these  w.  re  prop>>sed 
or  eontemplated  streets  occupied  by  the  company,  and  not  leading  to  any  place 
bevoni  the  railway,  in  which  ease  no  assent  was  required. 

Hefdy  also,  that  the  ConsoL  btat.  U.  C,  eh.  64,  sec.  338,  had  no  application,  Ibr  It 
could  not  be  said  that  these  sfreets  bad  not  been  opened  by  reason  of  any  other 
road  being  used  in  lien  thereof. 

That  under  10  Vic ,  ch.  99,  sec  4,  and  16  Tic.  ch.  101,  defendants  bad  clearly 
a  right  to  take  possession  of  this  land  Sir  their  railw»y,  with  any  easement 
thereto. 

Quartiy  wbelber  the  4  W.  IV.,  cb.  29,  sec.  9.  wbieh  requires  this  rsilway  eompanj 
on  intersecting  any  highway  to  restore  It  to  Its  former  state,  or  in  aHiifBulent 
manner  not  t.)  impair  its  uaefalnevs,  could  have  been  applied  In  this  dkae;  tbe 
streets  In  question  never  having  been  opened  or  U4ed  Iwinjj  covered  by  tbe 
works  of  def«n  tants,  so  that  tbey  could  not  be  restored  without  di»p*is»'e«sing 
tbem.  and  leading  t^  no  place  beyond.  StmNe,  that  at  all  events  a  mandamus 
w»nld  not,  under  tbe  circumstances,  have  been  granted  at  tbe  Inatanoe  of  the 
municipally. 

Under  Ounsol.  Stats.  U.  0.,  nh.  64,  sec.  818,  these  streets  belnic  laid  out  on  tiie 
original  plan  made  by  Uie  Grown  aurveyor.  would  b«  public  blgbwaya,  tiiougfa 
not  ataked  out  upon  tbe  ground,  and  never  opened  or  used. 

SemUe.  that  under  12  Vie.,  ch.  86,  sec.  41,  tbe  Indians,  or  the  government  acting 
for  tbem,  bad  power  to  alter  and  amend  tbe  survey  by  striking  out  these 
atxeeu  where  thej  ran  thzough  tbe  land  sold  to  defendaata. 

(H.T.,26Vie.) 

This  was  a  proaeontion  for  nnlsanee,  in  obstmettng  two  com- 
moD  aod  ptlblio  highways.  The  indiotment  was  preferred  at  the 
assises  for  the  County  of  Lambtoo,  and  was  removed  into  the 
Court  of  Qaeen*s  Bench  by  certiorari,  at  tbe  initance  of  the 
defendants,  and  was  tried  before  Robiobon,  C.  J.,  at  Samia,  in 
October  last. 

The  indictment  charged  that  on  the  let  of  January,  1867,  and 
thereafter  continually  until  the  committing  of  the  grievance  com- 
plained of,  there  were  certain  common  and  public  highways,  to- 
wit,  Wellington  street  and  Nelson  street,  in  the  town  of  Sarnia, 
in  the  county  of  Lambton,  terminating  on  the  river  St  Clair,  in 
front  of  the  said  town  of  Sarnia,  which  were  used  by  Her  Majesty's 
subjects  residing  in  the  said  town,  and  by  others,  to  pass  and 
re-pass  over,  for  the  purpose  of  procuring  from  the  waters  of  the 
said  river  a  supply  of  water  for  their  use  and  that  of  their  families» 
and  to  water  their  cattle,  horses  and  stock  ;  and  that  the  waters 
of  the  said  river  were  at  the  terminations  of  the  said  streets  open 
nnd  accessible  for  the  purposes  aforesaid,  for  all  the  said  subjects, 
and  others*  and  the  same  had  for  many  years  past  been  constantly 
used  by  the  said  subjects  and  others  for  such  purposes.  Aud 
that  the  defendants,  on,  &c.,  unlawfully  and  iojuriously  cut  down 
and  carried  away  the  earth  and  soil  of  the  said  streets,  and  made 
divers  erections  and  buildings  thereon,  and  at  the  termination 
thereof,  and  constructed  portions  of  their  depot,  grounds,  plat- 
forms, and  wharves  thereon,  and  in  Aront  thereof,  and  piled  large 
portions  of  earth  and  soil  npon  Nelson  street,  and  thereby  then 
olMtrocted  the  said  streets,  and  prevented  their  continual  use  by 
the  said  subjects  as  aforesaid,  and  also  obstructed  the  said  access 
by  the  said  subjects  to  the  said  waters  of  the  river,  and  prevented 
their  obtaining  and  using  the  said  waters,  as  they  had  been 
accustomed  to  do  as  aforesaid,  to  the  common  nuisance  of  Her 
Skfigesty's  subjects  and  others  using  tbe  said  streets  and  waters. 

The  defendants  pleaded  not  guilty,  referring  in  the  margin  of 
their  plea  to  the  statateB  i  Wm.  IV.,  oh.  29,  seo.  26;  10  Vic, 
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oh.  99,  8«o.  10;  18  Via,  oh.  176,  seo.  26,  tnd  22  Vio.,  oh.  116, 
000.  6. 

The  first  iritness  for  the  Crown  was  Henry  Glass,  Esqnire,  the 
registrar  of  the  ooontj  of  Lambton.  He  prodaoed  a  oopy  of  a 
plan,  oertified  by  the  Commissioner  of  Crown  Lands  on  the  29th 
of  September,  1864,  of  an  addition  to  the  plot  of  Samia,  consist- 
ing of  certain  land  ceded  by  the  Indians  to  her  M^esty  in  Sept, 
1862,  and  adjoining  the  former  town  plot  of  Samia  on  the  south. 
The  rlTOr  St.  Clair  formed  the  front  of  that  tract  (the  addition) 
running  in  direction  nearly  north  and  south.  A  little  way  back 
(that  is,  easterly]  from  the  riyer  a  street  was  exhibited  on  tliis 
plan  called  Front  street,  parallel  nearly  with  the  riTor, 

On  the  sooth  side  of  this  lately  ceded  tract,  as  liJd  down  on 
this  plan,  and  near  but  not  exactly  at  the  southern  limit,  there 
was  exhibited  a  street  or  allowance  for  a  street  called  Nelson 
street,  which  touched  the  southerly  limit  of  the  tract  scTeral  chains 
back  from  the  river,  and  ran  westerly  towards  the  river,  diTerg- 
ing  in  its  course  from  the  southerly  limit  of  the  ceded  tract  a 
little  to  the  north,  so  as  to  leave  a  small  gore  between  that  limit 
and  Nelson  street.  On  this  plan  Nelson  street  was  represented  as 
crossing  Front  street  at  right  angles,  and  continuing  from  the 
west  side  of  Front  street  to  the  river. 

Then  on  the  northern  side  of  the  ceded  tract,  as  laid  down  on 
this  plan,  and  near  the  northern  limit,  but  separated  from  it  by  a 
small  gore,  there  was  laid  down  a  street  called  Wellington  street, 
running  from  the  east  through  several  blocks  of  village  lots  as 
laid  out  on  this  plan  to  Front  street  near  tiie  river,  crossing  Front 
street  at  right  angles,  and  continuing  westerly  from  Front  street 
to  the  river.  Front  street  on  this  plan  was  laid  out  of  the  width 
of  70  feet,  and  Nelson  street  and  Wellington  street  of  the  width 
of  one  chain. 

The  whole  width  of  this  tract  ceded  by  the  Indians  to  the 
Crown  in  1852  was  about  900  feet,  and  the  space  along  the  bank 
of  the  river  between  the  two  streets  was  about  760  feet  The  dis- 
tance from  the  west  side  of  Front  street  to  the  river,  along  Nelson 
street,  as  laid  down  on  the  plan,  was  one  chain  and  fifty  links, 
and  the  distance  fi^m  Front  street  to  the  river  along  Wellington 
street  was  only  fifty-seven  links. 

This  plan,  the  registrar  stated,  was  received  by  him  from  the 
Commissioner  of  Crown  lands  in  the  autumn  of  1864,  but  was  not 
filed  by  him  as  it  would  have  been  if  U  had  been  a  jiaa  dOporited 
by  a  private  proprietor  aooording  to  the  statute. 

A  copy  of  this  plan,  recently  certified  by  tiie  assistant  Commis- 
doner  of  Crown  lands,  was  also  produced  on  the  trial. 

Mr.  Glass  further  stated  that  before  the  Indians  made  the  sur- 
render spoken  of  to  the  Crown  this  tract  formed  no  part  of  the 
town,  but  it  was  afterwards  laid  oat  into  town  lots,  as  this  plan 
shewed :  that  since  the  cession  and  survey  all  the  land  between 
Nelson  and  Wellington  streets,  and  lying  between  Front  street  and 
the  river,  having  been  purchased  and  occupied  by  the  defendants, 
the  Great  Western  Railway  Company,  they  had  made  a  considera- 
ble quantity  of  land  by  filling  up  from  the  bank  of  the  river  as  it 
was  formerly,  out  towards  the  deep  channel,  so  that  at  this  time 
there  was  a  wide  space  of  firm  lana  in  a  continued  tract  along  the 
whole  snace  between  the  two  streets,  and  in  front  of  the  two 
streeto  themselves.  This  was  land  made  by  the  company  at  their 
own  expense,  and  entirely  occupied  by  them  for  purposes  con- 
nected with  their  railway,  and  interposing  between  the  termina- 
tion of  the  streets  respectively,  as  laid  down  in  the  plan  spoken 
of,  and  the  waters  of  the  river  as  seen  at  present 

The  natural  bank  of  the  river  at  the  terminus  of  Wellington 
street  was  about  twenty  feet  above  the  water,  being  an  abrupt 
bank,  at  the  time  of  the  survey.  At  the  end  of  Nelson  street  the 
bank  of  the  river  was  not  so  high,  and  not  so  inaccessible.  But 
they  had  neither  of  them,  as  Mr.  Glass  (the  registrar)  stated,  been 
used  as  streets,  nor  so  shapened  as  to  give  aooess  by  them  from 
Front  street  to  the  water  of  the  river,  iMfore  the  defendants  took 
possession  of  the  ground. 

There  had,  however,  been  a  ditch  made  firora  that  part  of  Wel- 
lington street  which  was  east  from  Front  street  to  the  river,  for 
the  purpose  of  draining  Front  street  and  the  streets  back  of  it 
This  was  done  after  the  cession  of  the  traot  by  the  Indians. 
Front  street  was  at  that  time  a  travelled  highway. 
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Mr.  Alexander  Yidal,  the  Provincial  land  surveyor  who  laid 
out  the  ceded  tract  by  order  of  the  government,  was  next  exam- 
ined. He  stated  that  the  town  of  Samia  was  incorporated  in 
1866,  and  that  it  then  included  these  two  streets :  that  under 
instructions  by  letter  firom  the  superintendent  of  the  Indiaii 
Department,  dated  16th  September,  1862,  which  he  produced,  he 
made  the  survey  and  plan  referred  to  by  the  first  witness ;  and  he 
produced  his  field  notes,  shewing  that  he  had  laid  out  the  two 
streets  in  question  as  extending  from  Front  street  westerly  to  the 
river,  and  reported  such  survey  with  his  plan  to  the  government 
Mr.  Toung  being  at  that  time  Reeve  of  Samia :  that  there  vraa 
no  street  laid  out  between  Wellington  and  Nelson  streets  leading 
firom  Front  street  to  the  river,  but  that  twelve  or  fourteen  chains 
up  the  river,  that  is,  north  of  Wellington  street,  there  was  now  a 
street  leading  down  to  the  river.  South  of  Nelson  street  the  land 
yet  belonging  to  the  Indians  came  up  to  the  sonthem  limit  of  the 
ceded  tract  Both  these  streets  in  question,  Mr.  VMal  stated, 
were  now  closed  west  of  Front  street,  the  whole  tract  in  fWmt, 
including  the  two  short  streets,  being  fieoeed  off  and  occupied  by 
a  freight  house  and  the  railway  track,  and  by  a  dock  which  ex- 
tended along  the  whole  ttont  on  the  river  betwiMn  the  two  streeta, 
and  beyond  them  north  and  south. 

Mr.  Vidal  on  cross-examination  stated,  that  he  had  made  o«t 
a  map  for  the  defendants  of  the  defendants'  land  along  the  river 
and  up  to  Front  street,  in  which  no  such  streets  as  Wellington 
and  Nelson  streets  were  laid  down  firom  Front  street  to  the  river. 
He  did  this,  he  said,  at  the  desire  of  <he  company ;  tJiat  is,  he 
made  the  plan  at  their  request  He  waa  asked  to  produce  the 
letter  of  their  secretary,  Mr.  Hatt  but  it  waa  not  produced.  He 
supposed,  he  sud,  that  when  he  made  out  that  plan  the  streets 
never  entered  into  his  mind,  adding  that  he  had  recommended  to 
the  government  not  to  sell  any  lots  between  Front  street  and  the 
river,  and  that  his  intention  in  continuing  these  two  streets  to  the 
river  in  his  survey  was  to  give  aocess  to  Uie  water. 

Dr.  Thomas  W.  Johnson,  the  Mayor  of  Samia,  swore  that  the 
public  were  out  off  firom  access  to  the  river  by  the  defendants' 
fenoes,  fMght-houses,  and  other  works.  In  1868  or  '64,  he  said, 
and  as  he  thought  after  the  traot  was  laid  out,  it  was  tidked  of 
generally  that  the  defendants  would  require  to  have  their  western 
station  and  terminus  upon  the  ceded  tract  in  qneation :  that  oa 
the  first  day  of  the  public  sale  no  lots  wete  sold  between  Front 
street  and  the  river :  that  the  eompaii^  had  cut  away  the  ba^ 
and  built  out  wharves  in  front,  which  obstracted  the  two  street* 
and  filled  up  the  spaee  between  and  in  fWmt  ef  them:  that  the 
corporation  of  Samia  had  sinee  bought  from  a  private  proprietor, 
for  $8,200,  a  piece  of  land  about  six  hundred  fiset  north  of  Wel- 
lington street ;  that  is,  above  the  lately  eeded  tract,  over  which 
they  had  made  a  street  leading  firom  Front  street  to  the  river,  and 
they  had  called  it  North  Wellington  street:  that  the  land  south  of 
NeliMm  street  was  private  property. 

On  cross-examination,  he  said  that  the  Great  Westem  Rulway 
was  finished  and  opened  to  Samia  about  four  years  ago,  and  that 
he  did  not  know  that  any  ol^eetion  was  made  to  the  works  going 
on  while  they  were  in  progress. 

A  letter  was  shewn  to  him,  and  admitted,  which  was  written 
on  the  8l8t  of  July,  1868,  by  the  town  clerk  to  the  eompaay, 
oalling  to  their  attention  tiiat  a  portion  of  Front  street,  Welling- 
ton and  Nelson  streets  "  had  been  obstracted  by  the  engineer  and 
contractora,"  and  sUting  that  the  damage  to  the  inhabitants  twm 
their  being  out  off  fh>m  aocess  to  the  river,  on  which  they  depend- 
ed for  water  for  their  dally  use,  was  serious.  This  was  not, 
however,  complained  of  in  the  letter  as  an  illeg^  act  on  the  part 
of  the  company,  and  the  letter  eoncluded  thus,  **  I  am  now  there* 
fore  directed,  on  the  part  of  the  corporation,  to  demand  an 
adequate  oompensation  for  the  damage  thus  suffered  by  the  town« 
and  I  am  to  request  that  you  wUl  be  pleased  to  Inform  the  tewn 
council  what  amount  the  company  will  be  willing  to  pay  fbr  this 
damage," 

William  Mollwhain  was  next  eidled,  and  he  stated  that  at  the 
first  government  sale  of  town  lots  l^d  out  on  the  new  traot,  held 
in  1868,  he  bought  a  lot  on  Nelson  street  east  of  Front  street, 
supposing  that  he  weald  have  access  by  Nelson  strset  to  the  river : 
that  he  built  on  his  lot:  that  he  atid  others  had  used  Nelson 
street,  passing  along  it  to  the  water's  edge :  that  he  did  not  know 
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of  aoy  Btataie  labour  haying  been  done  on  ft  (west  of  Front 
street) ;  that  part  of  the  Company's  engine-honse  for  their  eleva- 
tors  now  oovered  Nelson  street,  and  there  were  fences  across  it, 
and  a  dock  buill  mt  in  front  of  it,  covering  part  of  the  liyer,  so 
that  there  was  no  aoeess  to  the  water  for  tiie  public  at  that  part 
of  the  riyer. 

This  was  the  testimony  on  the  part  of  the  Crown. 

Beeher^  Q,  C,  oonnsel  for  the  defendants,  referred  to  see.  838 
of  the  present  Manloipal  Connoil  Act,  as  bearijig  on  this  case. 
He  contended,  also,  that  a  by-law  of  the  monicipality  was  neoea- 
aary,  if  it  was  intended  to  open  these  streets  for  public  nse :  that 
the  only  proper  proceeding  open  to  the  oorporation  of  Samia  to 
adopt,  if  they  had  any  ground  of  complaint,  was  by  applying  for 
a  mandamus  to  the  company  "  to  restore  the  alleged  streets  to 
their  former  state  of  usefolnees'*  as  proyided  by  statute :  if  this 
should  appear  to  be  a  case  in  which  that  provision  should,  in  the 
nature  of  things,  be  carried  out  And  he  referred  to  22  Vic,  oh. 
116^  sec.  16,  which  was  passed  on  the  16th  of  August,  1858,  and 
to  16  Vic.,  ch.  101,  sees.  8,  9  and  21 ;  and  then  he  proceeded  to 
call  the  following  witnesses  :— 

Peter  T.  Poussett,  who  stated  that  he  was  clerk  of  the  town 
eounoil  of  Samia  in  1868,  and  wrote  the  letter  dated  81st  of  July 
of  that  year,  and  also  one  dated  16th  Noyember,  1858,  to  the 
defendant's  solicitor,  both  by  direction  of  the  council.  Doth  were 
written  after  the  railway  had  been  opened  and  in  use,  which  it 
waa  in  January,  1858.  The  latter  merely  pressed  for  an  answer 
to  their  former  letters.  He  proved  also  other  letters  from  the 
Mayor  of  Samia  to  the  company,  of  the  15th  of  March,  1859,  and 
14th  of  July,  1S59,  the  former  endoBing  a  resolution  from  the 
town  council,  and  the  latter  another  resolution  pressing  for  a 
definite  answer  from  tiie  company  (these  defendants). 

It  appeared  from  these  documents  that  the  council  were  press- 
ing npMi  the  company  the  reasonableness  of  thMr  making  compen- 
sation to  the  town  for  dosing  1^>  the  two  streets,  has  the  town 
couttoU  had  in  consequence  to  make  the  purohaae  of  land  higher 
up  the  river,  at  a  cost  of  $3,200|  in  order  to  give  the  inhabitants 
access  to  the  water.  They  intimated  that  they  were  not  disposed 
to  instst  upon  the  company  removing  the  obstruction  from  the 
streets,  but  that  thoy  trusted  <'  they  will  not  hesitate  to  allow  fair 
-vsloa  for  the  conttnuation  of  the  streets  referred  to,  whi<A  have 
been  used  hj  them  "  (that  is»  the  continuation  of  them  from  Front 
Btcaet  to  the  river. 

John  O.  Hait,  Bsquire,  stated  that  he  was  solicitor  for  the  rail- 
way compcmy  (defendants)  in  1861-2  and  8  :  that  under  instruc- 
tions from  them  he  applied  to  the  Indian  Department  for  a  right 
of  way  over  the  Indian  lands,  and  for  lands  for  their  station  and 
depot,  ftc,  at  their  intended  terminus  on  the  river:  that  he  saw 
Colonel  Clench,  the  Indian  agent,  and  made  an  agreement  with 
him  for  the  price  of  all  the  land  that  they  would  require  between 
Ftont  street  and  the  river.  This  he  thought  was  sometime  in 
1854.  He  learned  from  Colonel  Clench  the  upset  price  that  had 
been  &xed  by  the  government  for  the  land,  and  told  him  thai  the 
company  were  willing  to  pay  that,  but  that  it  would  be  pro- 
par  to  have  a  reference  to  arbltratioo  and  an  »ward  fixing  the 
amount. 

A  reference  was  accordingly  made  to  three  arbitrators  under 
the  statute,  and  it  was  stated  to  the  arbitrators  that  the  company 
and  tiie  Indian  Department  had  agreed  upon  the  sum  of  £1500  to 
be  paid  for  the  90O  feet  along  the  river,  being  the  front  of  the 
oeded  tract  (which  government  were  to  dispose  of  for  the  benefit 
of  the  Indians).  The  arbitrators  being  Mr.  Burritt,  Uie  Judge  of 
the  oouiity  court,  Mr.  Vidal,  the  witness  in  this  case,  and  Mr. 
Oeorge  Burand,  accordingly  made  a  formal  award  under  their 
haads  and  seals  on  the  10th  of  May,  1864,  as  upon  a  submission 
between  the  railway  company  and  tiie  Indian  Department,  for  the 
pvrpoee  of  settling  the  compensation  to  be  paid  to  the  Indian 
Department  by  the  company  for  the  location  or  right  of  way  of 
the  Samia  branch  of  the  Great  Western  Railway  Company  through 
tiie  Indian  reserve  ht  the  township  of  Samia,  fnoluding  station- 
ground  and  watef  lots,  aa  laid  down  in  a  certain  plan  thereof 
made  by  the  company  mariced  A. ;  and  they  awarded  for  the  right 
of  way  and  station-grounds,  comprising  twenty^our  and  one-half 
£900 ;  and  for  the  water  lots  afovesud,  comprising  a  front- 


age on  the  river  St.  Clair  of  900  feet,  more  or  less,  the  furtiier 
sum  of  £1500. 

On  the  same  day  (10th  of  May,  1854,)  the  principal  chiefs  of 
the  Chippewa  Indians,  occupying  and  claiming  to  be  sole  propri- 
etors of  the  upper  reserve  on  the  river  St.  Clair,  executed  a  deed 
of  surrender  to  her  Majesty  of  all  the  claim  and  right  in  and  to 
the  several  pieces  of  land  described  on  the  map  annexed,  contain- 
ing 24}  acres,  '*  including  the  ten  water  lots  fronting  the  river  St. 
Clair,"  .the  same  being  a  portion  of  the  said  Chippewa  reserve, 
and  reqmred  for  railway  purposes^  **  to  the  end  and  purpose  that 
her  Majesty  may  be  graciously  pleased  to  order  and  direct  that 
the  said  land  and  water  lots  be  sold  to  the  Great  Western  Railway 
of  Canada,  their  heirs  and  assigns  for  ever." 

Mr.  Hatt  proved  that  he  had  furnished  Colonel  Clench  with  a 
plan  of  the  land  which  the  company  would  require,  which  plan 
the  arbitrators  had  before  them.  It  did  not  lay  down  any  streets 
leading  from  Front  street  to  the  river.  He  was  at  the  public  sale 
of  town  lots  made  afterwards.  That  plan  was  exhibited  and  put 
up  in  the  room  in  which  the  sale  took  place,  that  all  might  see 
what  ground  the  railway  terminus  would  occupy ;  and  the  witness 
swore  that  there  was  no  doubt  the  lots  sold  higher  from  its  being 
thus  shewn  to  all  present  where  the  railway  aad  works  were  to  be 
— that  is,  on  the  same  ground  which  th^  now  occupy.  He  heard 
nothing  said  about  any  streets  through  the  front  tract  till  long 
after,  when  he  was  told  that  the  town  council  were  making  some 
difficulty  about  these  alleged  streets.  At  that  time  all  the  price 
of  the  land  had  baan  paid  to  the  Indian  Department 

It  was  stated  at  the  public  sale  that  the  land  sold  by  Colonel 
Clench  on  behalf  of  the  Indians  was  900  feet  along  the  river,  aa 
shewn  upon  the  map  hung  up  in  the  room  (aad  of  which  a  copy 
was  produced  at  the  triall,  on  which  no  streets  were  shewn  leading 
through  that  tract  to  the  river.  This  plan  was  made  by  Mr. 
Vidal.  It  was  in  1856  or  7  that  the  witness  first  heard  any  thing 
said  of  Uie  two  streets.  He  produced  receipts  for  that  $2400  paid 
to  the  Indian  Do  partmeat  according  to  the  award,  and  he  swore 
that  what  he  agreed  to  buy  from  the  Indian  Department  was  all 
the  land  west  of  Front  street,  which  included  the  two  streets  in 
question. 

Judge  Burritt,  one  of  the  arbitrators,  was  also  called,  and 
proved  that  he  was  Judge  of  the  county  court  and  living  at  Sa.nia 
in  1854,  when  this  land  was  sold  to  the  railwi^  company :  that 
he  was  at  the  sale  of  town  lots  spoken  of  by  the  other  witnesses, 
when  Colonel  Clench  and  Mr.  tHatt  were  also  present  He  heard 
nothing  said  then  about  streets.  He  heard  afterwards  some  regret 
expressed  that  the  town  had  not  secured  a  pasaago  to  the  river ; 
and  that  the  town  council  were  endeavouring  to  acquire  some 
land  from  one  Wood,  in  order  by  that  means  to  continue  Cromwell 
street  down  to  the  river  some  distance  north  of  Wellington  street. 
At  the  arbitration  Colonel  Clench  and  Mr.  Hatt  stated  to  the 
arbitrators  that  they  had  agreed  upon  a  certain  sum  to  be  paid  for 
the  land  taken,  and  the  award  was  then  made  adopting  the  sum 
agreed  upon.  The  witness  understood  that  dl  the  land  west  of 
Front  street  (Uiat  is,  between  it  and  the  river)  was  sold. 

Mr.  T.  S.  Bell,  an  assistant  engineer  of  the  defendants,  proved 
that  he  measured  the  whole  front  possessed  by  the  company  along 
the  river,  and  found  it  to  be  914  feet :  that  it  was  all  absolutely 
necessary  for  the  purposes  of  the  company  at  their  station  on  the 
river,  and  was  in  fact  too  little.  The  company  had  made  much 
land  west  of  what  used  to  be  the  margin  of  the  river.  Welling- 
ton street,  he  stated,  was  obstructed  by  fences  of  the  company, 
and  partly  by  their  freight  house.  He  put  in  a  plan  of  the  ground, 
shewing  the  works,  &c. 

Mr.  Vidal,  being  re-called  for  the  Crown,  stated  that  the  dis- 
tance along  the  river  mentioned  in  the  award  was  taken  by  him 
Arom  the  plan :  that  when  he  made  his  survey  be  did  not  plant 
any  stakes  at  the  water's  edge :  that  he  knew  that  the  government 
claimed  the  right  to  sell  water  lots  extending  into  the  river  to  the 
deep  channel,  but  that  such  land  covered  with  water  had  never 
been  owned  by  the  Indians. 

The  eridence  of  R.  T.  Pennefather,  Esq.,  Superintendent 
General  of  Indian  affiiirs,  being  taken  in  Lower  Canada  under  a 
commisnon,  was  read  at  the  trial. 

He  swore  that  the  management  of  Indian  affairs  was  under  the 
control  of  the  Governor-General :  that  he  had  held  his  office  since 
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February,  1856 :  tbnt  the  traet  of  which  what  were  called  Nelson 
street  and  Wellington  street  formed  partd  had  neyer  till  lately 
been  surrendered  by  the  Indinns  to  the  Crown,  and  was  in  the 
occupation  of  the  Indians  of  Surnia:  that  it  was  surrendered  in 
July*  1852,  to  her  Mijesty  and  Her  snccessors,  by  an  instrument 
of  which  he  produced  a  copy:  that  it  was  ceded  on  condition 
that  it  should  be  laid  out  in  town  lots,  and  sold  to  the  best  advan> 
tags  for  the  benefit  of  the  Indians  s  that  the  department  acted  in 
the  case  of  the  sale  to  the  railway  company  as  it  would  for  the 
Indians  in  any  other  case  of  sale  of  lands  surrendered  b/them: 
that  the  company  on  the  22nd  of  November,  1851,  first  applied 
for  a  right  of  way,  by  a  letter  produced.  That  there  were  public 
sales  of  parts  of  the  tract  surrendered  in  1852  on  the  2nd  of  May, 
1858,  and  on  the  8th  of  I^ay,  1854 :  that  the  original  award 
spoken  of  by  the  other  witnesses  had  never  been  in  his  possession, 
and  he  knew  nothing  of  the  map  referred  to  in  it  as  aAaezed: 
that  it  appeared  from  documents  in  his  office  that  the  Indian  De- 
partment laid  out  a  portion  of  the  Indian  Resenre  in  1852  into 
town  lots  for  sale  and  settlement:  that  Colonel  Clench  was 
instructed  to  cause  a  surrey  to  be  made,  and  that  Mr.  Yidal  was 
proposed  as  the  surveyor. 

In  the  letter  of  the  22nd  of  November,  1852,  produced  by  this 
witness,  the  Great  Western  Railway  Company  wrote  to  Colonel 
Bruce,  the  witness'  predecessor  in  office,  that  they  had  completed 
the  survey  of  the  lands  on  the  St.  Clair  river  that  would  be  re- 
quired for  their  track,  depot,  and  station:  that  they  wereanzioas 
to  procure  the  right  of  way  through  and  in  front  of  the  Indian 
Reserve,  and  requested  to  know  on  what  terms  the  Indian  Depart- 
ment would  grant  it,  and  also  the  Arontage  on  the  river. 

The  copy  of  the  deed  of  cession  from  the  Indian  chiefs,  dated 
the  28ih  of  July,  1852,  shewed  that  what  was  then  surrendered 
to  the  Crown  was  about  eighty  acres,  described  as  follows : — 
bounded  on  the  west  by  the  river  St.  Clair,  on  the  north  by  the 
present  (that  is,  the  first  or  oId)"town  plot  of  Sarnia,  on  the  east 
by  a  line  produced  by  a  continuation  of  the  rear  or  easterly  boun- 
dary of  the  (old)  town  plot  of  Sarnia,  and  on  the  south  by  the 
possessions  of  an  Indian  chief  named  in  the  deed ;  and  it  was 
expressed  that  the  laud  was  surrendered  for  the  purpose  of  being 
laid  out  into  town  lots  and  sold  to  the  best  advantage  for  the 
benefit  of  the  said  Chippewa  Indians  and  their  posterity. 

There  was  produced  upon  the  trial  a  ulan  of  the  location  of  the 
Sarnia  branch  of  the  Great  Western  Railway  through  the  Indian 
Reserve  and  town  of  Sarnia,  certified  on  the  12Ui  of  October, 
1860,  under  the  statute,  chapter  80,  Consol.  Stats.  U.  C,  under 
the  seal  of  the  company,  to  be  a  true  copy  of  the  original  map. 
This  exhibited  Nelson  street  and  Wellington  street  as  carried  no 
further  west  than  the  east  side  of  Front  street,  and  the  whole  900 
feet  frontage  upon  the  river,  forming  the  whole  front  of  the  tract 
surrendered  by  the  Indians  in  July,  1852,  as  taken  by  the  com- 
pany for  their  railway. 

At  the  conclusion  of  the  case,  the  learned  Chief  Justice  desired 
the  jury  to  consider  whether  they  were  satisfied  by  the  evidence 
that  either  the  corporation  of  the  town  of  Sarnia,  or  the  govern- 
ment, or  the  Indian  Department,  licensed, — or,  in  other  words, 
permitted — the  defendants  to  construct  their  road  and  put  up 
their  buildings  and  works  where  they  were,  and  to  occupy  the 
ground  in  fronton  Front  street  on  the  river,  including  the  two 
small  pieces  claimed  as  streets ;  and  whether  this  license  or  per- 
mission had  been  given  before  the  passing  of  the  statute,  22 
Vic,  ch.  116.  He  left  that  to  the  jury  to  find  in  reference 
to  the  15th  clause  of  that  statute,  telling  them  that  if  they  found 
such  permission  he  thought  their  verdict  should  be  given  for  the 
defendants. 

But  if  they  did  not  find  that  there  was  any  such  permission, 
and  that  what  had  been  called  Nelson  street  and  Wellington  street 
bad  been  obstructed,  of  which  there  could  be  no  doubt,  then  he 
recommended  them  to  find  the  defendants  guilty,  which  should  be 
subject  to  the  opinion  of  the  court  on  the  points,  whether  these 
ever  were  in  law  public  highways,  or  either  of  them  a  public 
highway ;  and  if  they  were,  then  whether  the  defendants  had  and 
have  a  right  to  occupy  the  ground  on  which  they  were  by  virtue 
of  authority  given  by  the  legislature,  and  by  reason  of  the  facts 
proved. 


He  observed  upon  the  fact  that  Mr.  Vidal,  the  surveyor,  had 
stated  that  he  never  posted  the  lines  of  ihese  streets  beyond 
Front  street:  that  he  had  returned  a  map  to  the  government  with 
such  streets  marked  upon  it,  while  in  his  plan  made  for  the  de- 
fendants he  had  laid  down  no  streets  through  the  traot  west 
of  Front  street,  which  he  explained  only  by  saying,  that  be  sop- 
posed  they  never  entered  into  hia  mind  when  he  was  making  oat 
that  plan. 

He  remarked  also,  that  if  the  town  council  really  meant  to 
object  to  the  company  occupying  the  small  pieces  of  the  land  in 
question,  which  he  could  hardly  snppose  possible,  if  they  aoqui* 
eaeed  in  the  station  and  track  being  there  at  all,  that  they  shonld 
not  have  suffered  the  company  without  ohjeetion  or  remonstrance 
to  take  and  retain  exclusive  possession  of  the  lands  as  they  bad 
done,  and  to  construct  the  railway  and  erect  their  buildings  and 
dock  upon  and  in  front  of  them ;  and  then  after  that  to  tnstitate 
this  criminal  prosecution,  with  a  Tiew  to  compel  the  Company  to 
give  up  the  land  and  submit  to  have  their  worlu  abated  at  a  nnU 
sauce,  after  the  railway,  which  had  probably  eost  some  hnndredc 
of  thousands  of  pounds,  had  been  completed  and  had  been  for  • 
long  time  in  daily  use. 

The  jury  brought  in  a  general  verdict  of  **  guilty,"  which 
was  understood  to  be  suljecti  as  mentioned,  to  the  opinion  of  the 
court. 

The  )eamed  Chief  Jnstioe  asked  them  whether  he  was  to  under- 
stand from  the  verdict  that  neither  the  corporation  of  Sarnia,  nor 
the  government,  nor  the  Indian  Department,  had  in  tb^r  opinion 
consented  that  the  defendants  shoiUd  occupy  these  streets  spoken 
of.  The  foreman  answered  that  they  all  thought  that  the  oorpor- 
ation  should  be  compensated  for  the  land :  that  is,  for  the  email 
pieces  exhibited  on  the  plan  aa  streets  between  l^ront  street  and 
the  bank ;  and  the  learned  Chief  Jostioe  did  not  press  for  moj 
farther  examination. 

Beeher^  Q.  (7.,  for  the  defendants,  obtained  a  mie  last  term  on 
the  Attorney-General  to  shew  caase  why  the  verdict  should  not 
be  set  aside  and  a  verdict  of  not  guilty  entered,  on  the  groanda, 
that  until  a  by-law  had  been  passeid  to  open  the  alleged  highways 
the  defendants  were  entitled  to  occupy  the  gpround :  that  upon  the 
evidence  the  only  coarse  open  was,  not  to  prosecate  by  indictment 
for  nuisance,  but  to  apply  for  a  mandamus  to  restore  the  alleged 
streets  to  their  former  state,  or  so  as  not  to  impair  tlieir  oseftel- 
ness :  that  what  were  called  streets  were  not  shewn  in  evideoee 
to  be  actual  legal  highways :  that  if  they  were  sueb,  they  were 
and  are  no  longer  of  use  as  highways ;  and  that  the  defendanta 
were  by  statute  entitled  to  take  the  grounds  for  their  railway  ;  or 
why  a  new  trial  shonld  not  be  granted  on  the  law  and  evidenee. 

Robert  A,  Harriacn  shewed  cause,  and  cited  A^prndall  v.  JSroim, 

3  T.  R.  265 ;  Rouse  v.  Bardin,  1  H.  Bl.  851 ;  Rtx  r.  Htunmond^ 
Str.  44;  Rez  v.  AUan  et  a/.  1  0.  S.  90. 

BtehtTy  Q.  C,  and  Irving^  contra,  cited  Brewster  r.  The  Canada 
Company^  4  Grant  Rep.  448;  Reiina  t.  Brsufster,  8  U.  C.  0. 
P.  208. 

Consol.  Stats.  U.  C,  ch.  64,  sees.  818,  888,  424,  snb-seo.  6 ; 

4  Wm.  IV.,  ch.  29;  16  Vic,  eh.  99,  sec.  4;  16  Tic,  oh.  101, 
sees.  8,  9,  12,  14;  22  Vic.,  ch.  116,  sec.  16,  were  referred  to  on 
the  argument. 

RoBiHSON,  C.  J.,  delivered  the  judgment  of  the  court. 

The  defendants  in  this  case,  among  other  grounds  of  defenee^ 
relied  upon  the  883rd  section  of  the  Municipal  Institutions  Act» 
Consol.  Stats.  XT.  C,  ch.  64,  which  provides  that,  **  In  ease  a 
person  be  in  possession  of  any  part  of  a  government  allowance 
for  road  laid  out  aoQoining  his  lot,  and  enclosed  by  a  lawful  fenee, 
and  which  has  not  been  opened  for  public  use  by  reason  of  another 
road  being  used  in  lieu  thereof,  or  in  case  a  person  be  in  posseo* 
sion  of  any  government  allowance  for  road  parallel  or  near  to 
which  a  road  has  been  established  by  law  in  lieu  thereof,  each 
person  shall  be  deemed  legally  possessed  thereof  as  against  any 
private  person,  until  a  by-law  has  been  passed  for  opening  such, 
allowance  for  road  by  the  council  having  jurisdiction  over  the 
same,"  and  sec.  884,  that,  '*  No  such  by-law  shaU  be  passed  antU 
notice  in  writing  has  been  given  to  the  person  in  poasesf-ion  eight 
days  before  the  meeting  of  the  council,  that  an  appUoation  will 
be  made  for  opeidng  such  aUowanoe." 
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This  olaase,  howeTer,  it  is  clear,  does  not  apply  to  the  ciise 
before  us,  for  it  cannot  be  eaid  that  these  two  small  pieces  of  land 
miirked  on  a  plan  ae  streets  leading  from  Front  street  to  the  river 
bed  not  been  opened  **  bj  reason  of  another  road  being  used  in 
lieu  thereof."  They  were  not  opened,  so  far  as  we  can  see,  only 
because  the  company  had  occupied  them  with  their  railway  track 
and  other  works,  claiming  a  right  to  do  so  under  certain  statutes, 
and  also  under  their  purchase  from  the  government  or  from  the 
Indian  department ;  and  because  the  municipality  had,  as  the 
company  contends,  suffered  them  to  occupy  these  pieces  of  land 
for  their  railway  and  station  without  opposition  or  remonstrance, 
making  no  complaint  that  by  occupying  the  land  the  company 
were  unlawfully  creating  a  public  nuisance,  until  they  had  at  an 
immense  expense  erected  works  upon  and  in  front  of  these  alleged 
streets,  which  works  they  could  not  now  abandon  without  ruinous 
expense  and  inconvenience. 

The  defendants  also  relied  upon  the  several  statutes  of  this 
Province  which  gave  authority  to  them  to  occupy  the  ground 
which  they  have  occupied  for  their  railway  and  station,  on  such 
conditions  as  to  compensation,  where  compensation  can  be  claimed, 
as  the  legislature  have  thought  proper  to  impose.  Among  these 
provisions  is  the  6th  section  of  22  Vic.,  ch.  116,  which  enacts  that 
the  words  **  railway,"  *<  roadway,"  and  *' railroad,"  used  in  any 
statute,  shall,  as  far  as  regards  the  Great  Western  Railway  Com- 
pany, include  and  be  construed  to  cover  all  viaducts,  bridge i, 
Btations,  freight  and  station  houses,  depots,  and  other  works, 
machinery,  and  the  land  covered  by  the  came,  &c.,  which  may  be 
necessary  or  convenient  to  the  making  or  using  of  any  railway, 
from  whence  it  may  be  argued,  though  that  clause  was  passed 
probably  with  another  object  in  view,  that  the  powers  given  by 
these  acts  to  occupy  land  for  the  railway  allow  of  the  occupation 
equally  for  any  purpose  immediately  connected  with  the  construc- 
tion or  use  of  the  railway. 

We  have  no  doubt  that  such  is  the  law,  either  under  that 
clause  or  without  the  aid  of  it,  under  the  general  powers  given 
by  the  act 

The  4th  section  of  16  Vic,  ch.  99,  was  also  relied  upon  by  Mr. 
Becher  on  the  part  of  tlie  defendants^  as  being  material  to  be 
considered,  and  that  enactment  does  appear  to  me  to  be  most 
material,  for  it  authorises  this  company  **  to  take,  hold,  use  and 
occupy  all  such  land  or  ground,  with  the  privileges  which  apper- 
tain thereto,  and  which  may  be  found  necessary  for  the  same,  in, 
along,  upon,  and  across  any  navigable  stream,  lake,  river,  or 
waters  whatsoever,  and  for  the  uses  of  such  railway  to  use,  occupy 
and  take  possession  of  the  shores  or  banks  thereof,  and  any  ease- 
ment thereto,  being  of  a  public  or  private  nature  or  character  : 
provided  always,  that  the  free  and  uninterrupted  navigation  of 
the  said  streams,  lakes,  rivers,  or  other  waters  so  used,  for  all 
boats,  ships,  and  vessels  passing  and  repassing  the  same,  shall  not 
be  interfered  with  by  the  said  railway,  and  also  that  the  owner 
or  owners,  occupier  or  occupiers  of  any  lands,  grounds  or  private, 
privileges  so  taken,  shall  be  compensated  therefor  as  is  provided 
by  this  act  and  the  several  act?  incorporating  said  company  and 
amendments  thereto." 

This  statute  was  passed  in  1853,  in  the  same  year  that  by 
another  statute,  16  Vic,  ch.  101,  these  defendants,  the  Great 
Western  Railway  Company  were  authorised,  to  construct  a  railway 
from  the  foot  of  Lake  Huron  at  or  near  Port  Sarnia  to  intersect 
the  Great  Western  Railway  at  or  near  the  town  of  London,  by 
which  act  all  the  powers  were  given  to  them  to  occupy  any  lands 
of  the  Crown,  or  of  any  corporation  or  individual,  which  were  given 
to  them  by  the  statutes  that  had  already  been  passed  respecting 
the  Great  Western  Railway  Company. 

It  seems  to  us  to  be  quite  clear,  therefore,  that  the  defendants 
had  a  right,  under  this  4th  section  of  16  Vic,  ch.  99,  to  occupy 
ma  Ihey  have  done  the  900  feet  along  the  river  ^t  Clair,  with  the 
privileges  which  appertain  thereto,  and  to  take  possession  for  the 
use  of  the  railway  of  the  shore  or  banks  thereof,  and  any  ease- 
ment thereto  being  of  a  public  or  private  nature  or  character. 

If  there  had  been  no  enlargement  of  this  authority  given  to 
tbem  by  any  statute  of  a  later  date,  it  still  could  not,  we  think, 
be  denied  that  they  had  power  under  the  above  act,  if  not  under 
the  earlier  statutes,  to  occupy  the  bank  of  the  St  Clair  with  their 
rmllway  and  works  to  whatever  axtent  might  be  required  for  pro- 


viding all  the  aecommodations  and  conveniences  necessary  for 
conduoting  their  proper  business  at  this  termination  of  the  road, 
on  the  bank  of  the  river  St  Clair. 

It  must  be  assumed,  we  think,  that  if  on  the  shore  or  bank  of 
the  river  there  were  at  the  time  of  their  taking  possession  the  two 
short  allowances  for  road  in  question  legally  established,  which  if 
they  should  be  afterwards  actually  made  into  streets  would  lead 
from  Front  street  through  the  defendants'  station  and  oter  the 
railway  to  the  water's  edge,  it  would  be  quite  incompatible  with 
the  public  safety  and  convenience  that  such  allowances  should  be 
actually  opened  and  used  a^  highways,  at  the  same  time  that  the 
defeidanta  were  on  the  same  spot  carrying  on  the  business  of  the 
railway. 

Either  the  use  of  the  lands  for  one  purpose  must  be  abandoned 
or  its  use  for  the  other,  and  there  can  be  no  question  which  ought 
to  give  way ;  for  these  short  pieces  of  streets,  proposed  but  never 
formed,  one  of  them  67  links  in  length  only,  the  other  a  chain 
and  a  half,  led  to  no  place  beyond  the  bank  of  the  river  as  it 
flowed  in  its  natural  state,  and  could  not,  in  order  to  reach  the 
water,  be  carried  through  the  artificial  works  which  the  defend- 
ants were  authorised  to  construct  along  and  over  the  waters  of  the 
river.  They  could  not,  therefore,  be  made  of  right  to  serve  the 
purpose  of  giving  to  the  people  of  Sarnia  access  to  the  river  for 
obtaining  water  for  household  purposes,  or  for  watering  their 
cattle.  It  is,  however,  the  loss  of  this  convenience  which  is  prin- 
cipally complained  of  in  the  indictment  As  to  any  other  use 
that  could  be  made  of  them  as  highways,  it  is  evident  when  all 
the  circumstances  are  looked  at  that  they  could  serve  no  purpose 
but  to  lead  people  into  the  way  of  danger. 

If  these  intended  streets  had  been  parts  of  highways  that  had 
been  travelled  and  were  in  use  at  the  time  the  defendants  took 
possession,  and  if  there  had  been  no  legislative  provision  to  meet 
the  peculiar  case  of  their  leading  through  and  over  the  works  of 
the  company,  but  to  no  place  beyond  them,  then  the  9th  section 
of  the  act  of  incorporation,  4  W.  IV.,  ch.  29,  which  was  referred 
to  in  the  argument,  would  have  required  to  be  considered.  It  is 
that  clause  which  provides  that  when  it  shall  be  necessary  to  in- 
tersect or  cross  any  road  or  highway  **  the  company  shall  restore 
the  road  or  highway  thus  intersected  to  its  former  state,  ur  in  a 
sufficient  manner  not  to  impair  its  usefulness." 

Whether  that  clause  could  in  reason  have  been  applied  to  these 
pieces  of  land,  which  had  never  been  actually  opened  and  in  use 
as  highways,  would  then  have  been  the  question ;  and  another 
question  would  have  been,  whether  that  provision  conld  be  held 
to  apply  not  only  to  an  actual  highway  intersected  by  the  railway, 
but  to  land  that  had  been  merely  marked  out  as  an  intended  road 
over  a  piece  of  ground  wholly  covered  by  the  station  and  works 
of  the  company,  and  through  which  the  public  could  have  no 
right  to  go  to  any  place  beyond ;  and  which  could  not  in  the  nature 
of  things  be  restored  to  its  former  state,  otherwise  than  by  dis- 
possessing the  defendants  of  that  which  the  law  allowed  them  to 
occupy. 

To  any  one  looking  at  the  plans  on  which  the  situation  of  the 
streets  in  question  is  represented  with  reference  to  the  works  by 
which  they  are  surrounded,  it  need  hardly  be  said  that  if  an  ap- 
plication were  made  to  a  court  to  compel  the  defendants  by  writ 
of  mandamus  to  restore  these  allowances  for  streets  to  their 
former  state,  or  in  a  sufficient  manner  not  to  impair  their  useful- 
ness as  highways,  the  court  could  not  fail  to  look  upon  the  appli- 
cation as  most  unreasonable,  and  one  which  they  could  with  no 
propriety  grant,  especially  at  the  instance  of  any  party  who  had 
without  remonstrance  or  objection  seen  the  defendants  construct- 
ing the  railway,  and  erecting  their  buildings,  and  forming  their 
quays  along  the  river  as  they  have  done,  and  who  had  only 
complained  of  the  oocnpation  as  illegal  after  the  railway  had  been 
completed  and  in  use.  The  judgment  of  the  Court  of  Chancery  in 
this  Province,  in  the  case  cited  on  the  argument  of  Brewster  r. 
The  Canada  Companff  (4  Grant  Rep.  462),  and  the  language 
of  English  judges  in  the  cases  there  referred  to,  would  have  ap- 
plied strongly  against  such  an  application. 

But  it  is  not  left  to  us  to  deal  with  this  case  upon  the  clause 
to  which  we  have  last  referred,  or  with  a  view  only  to  the 
statutes  which  we  have  cited,  for  there  is  besides  them  the  statute 
22  Vic,  eh.  UO,  tee.  16,  on  wWoh  the  de/ondants  mainly  rely, 
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and  by  which,  after  all,  it  seems  tons  the  ease  nrast  be  goyeniecl. 
That  aot  was  paased  in  Aogast,  1867,  and  tha  16Ui  davse  is  as 
follows : 

^*  And  whereas  the  Great  Western  Railway  Co.  haTe,  in  the 
eonstmetlon  of  their  railway,  encroached  npon  certain  proposed 
streets  or  allowaacee  for  streets,  or  highways,  or  roads,  and  not 
only  snoh  as  known  as  original  allowances,  bat  which  encroaeh- 
ments  have  been  licensed  by  the  respective  parties  in  whom  the 
title  to  the  said  streets  was  Tested,  and  by  the  mnnicipality  within 
whose  bonndaries  the  said  original  allowances  are  situated. 
Therefore,  all  highways,  roads,  or  streets  which  haire  been  occu- 
pied by  the  Great  Western  Railway  Company  with  the  written 
consent  of  the  municipality  within  which  the  same  are  situated, 
ahall  be  hereby  declared  Tested  in  them  to  the  extent  of  the  user 
permitted  or  enforced  by  the  said  mnnicipality  ;  and  all  proposed 
and  contemplated  streets  occupied  by  the  said  company,  er  which 
they  haTe  been  permitted  to  occupy  by  the  license  of  the  owner 
in  fee,  and  which  shall  not  lead  to  any  place  beyond  the  said  rail- 
way, shall  be  deemed  closed^  and  the  occupation  by  the  said  rail- 
way shall  be  and  is  hereby  declared  to  be  lawful;  saTlng, 
nerwth^esa,  the  ciTtl  rights  and  remedies  of  all  parties  who  may 
have  snatained  or  shall  sustain  any  damage  or  injury  by  reason 
of  obstruetion  or  injury  to  any  such  highway ;  and  nothing  herein 
contained  shall  be  oonstrued  to  bar  or  prejudice  any  party  or 
parties,  in  or  from  any  remedy  at  law  or  in  equity  in  the  nature 
of  a  ciTil  action  or  proceeding  against  said  company  or  other 
parties  for  obstraeting  or  injuring  any  such  highway,  but  such 
oItU  action  and  proceedings  may  be  bad,  taken,  and  prosecuted 
in  the  same  manoer  and  to  the  same  extent  as  if  this  act  had  not 
been  passed,  but  not  hereby  giTing  any  right  which  doea  not  now 
exist," 

With  a  Tiew  to  this  clause,  to  which  ray  attention  was  called 
upon  the  trial,  I  requested  the  jury  to  find  upon  the  CTidence 
whether  the  pieces  of  land  called  in  the  indictment  Nelson  street 
and  Wellington  street  had  or  had  not  been  occupied  by  the  defend- 
ants with  the  written  assent  of  the  municipaiity,  or  by  the  license, 
written  or  otherwise,  of  the  ProTinoial  goTemnent  or  of  the 
Indian  Department,  representing  the  interests  oi  the  Indians. 
But  the  jury  bringing  in  no  other  Terdict  than  the  general  Tcrdict 
of  guilty,  I  asked  them  whether  they  had  or  had  not  made  up 
their  minds  upon  the  questions  of  fact  regarding  the  permission 
to  occupy,  to  which  the  answer  waa  that  the  company  ought  to 
compensate  the  municipality  for  the  land. 

That  was  a  point  on  which  opinions  might  differ.  It  may  be 
thought  by  the  municipality  that  the  company  ought  to  pay  the 
whole  or  some  part  of  the  price  which  the  municipality  has  paid 
to  Mr.  Wood  for  the  ground  for  the  new  street  spoken  of,  which 
now  affords  the  inhabitants  access  to  the  river,  while  the  defend- 
ants may  think  that  the  municipality  had  no  just  claim  upon 
them  for  any  contribution  of  the  kind,  as  they  haTC  paid  for  all 
the  land  taken  at  the  price  which  was  awarded. 

But  in  truth  that  question  of  right  to  compensation  is  some- 
thing altogether  distinct  from  the  question  whether  the  defendants 
should  be  found  guilty  of  nuisance  in  obstructing  a  highway ;  fdr 
if  the  defendants  gaTC  and  the  municipality  of  Samia  had  accepted 
the  fullest  compensation  for  the  ground  in  question,  that  would 
not  haTe  settled  the  legal  question,  whether  her  Mi^esty's  sub- 
jects, and  not  only  the  inhabitanta  of  Samia,  could  or  could  not 
rightly  complain  of  the  occupation  by  the  defendants  of  the  land 
in  question  as  constituting  a  public  nuisance. 

The  first  question  is,  were  these  streets  as  they  are  called, 
CTerin  law  publio  highways. 

And  the  second  is,  haTe  they  been  and  are  they  unlawfully 
obstructed  by  the  defendants. 

On  the  first  point,  we  see  that  in  July,  1862,  the  Indians  ceded 
to  the  Grown  the  tract  which  includes  these  streets,  to  be  disposed 
of  by  the  goTcmment  to  the  best  adTantage  for  the  benefit  A  the 
Indiana.  Very  soon  after,  at  the  suggestion  of  the  Indian  Super- 
intendent, Colonel  Clench,  Mr.  Vidal  waa  employed  by  the  Go- 
Temment  to  lay  out  the  tract  so  ceded,  or  at  least  that  part  of  it 
east  of  Front  Street,  into  blocks  and  lets,  with  a  riew  to  sale  for 
the  benefit  of  the  Indians,  for  whom  the  GoTcmment  held  the 
tract,  aa  it  were,  in  trust;  and  Mn  Vidal,  in  making  the  surTcy, 
marked  upon  the  plan,  which  he  sent  to  the  OoTamment  with  his 


report,  two  short  streets  intended  to  lead  from  Front  Street  to  the 
water ;  but  he  did  not  actually  lay  them  out  upon  the  ground ; 
that  is,  he  planted  no  stakes  west  of  Front  Street  to  mark  sudi 
streets. 

About  the  time  he  was  making  the  surTcy,  if  not  befMre,  the 
Great  Western  Railway  Company  were  making  their  arrangements 
for  laying  out  their  track,  and  fixing  upon  the  station  at  the  rlTer, 
and  they  were  communicating  with  Colonel  Clench  and  the  Go- 
Tcrnment  upon  the  subject  of  the  ground  which  they  wished  to 
acquire.  Before  their  negodation  vras  dosed  a  sale  was  pub- 
licly made  of  some  riUage  lots  In  the  new  plot  that  Mr.  Vidal 
had  surTeyed,  and  some  were  sold,  in  riew,  as  we  infer,  and  with 
reference  to  the  plan  made  by  Mr.  VidaL  Soon  after  that  the 
bargain  between  the  Railway  Company  and  the  QcTemmeut  waa 
concluded,  so  far  that  it  was  settied  that  the  Company  would  pur- 
chase a  tract  of  900  feet  along  the  riTcr  and  between  it  and  Front 
Street,  which  embraced  these  two  short  streets.  Mr.  Vidal,  at 
the  request  of  the  Company,  made  out  a  plan  of  the  tract,  and  the 
plan  which  he  so  made  out  exhibited  no  such  streets.  Mr.  Vidal 
did  not  assert  that  he  omitted  them  in  eonseqaence  of  any  instruc- 
tions to  do  80.  Then  another  sale  took  place  of  town  lots,  which 
brought  high  prices,  in  consequence  of  its  being  known  that  the 
railway  station  and  depots  would  occupy  the  position  which  they 
now  do,  and  Mr.  Vidal's  plan  last  mentioned  was  publicly  exhi- 
bited for  the  information  of  the  public,  shewing  the  whole  900  feet 
between  the  riTcr  and  Front  Street  as  one  tract,  not  broken  by 
any  streets  leading  down  to  the  rlTer. 

Soon  after  that  the  Company  paid  for  the  land  the  price  awarded 
by  three  arbitrators,  being  the  sum  which  had  been  agreed  upon 
between  them  and  the  agent  for  the  Indians,  and  they  took  poa- 
session  as  soon  as  they  had  occasion  to  do  so,  and  constructed 
their  railway  upon  it,  and  erected  large  buildings  and  works,  and 
made  a  dock  along  the  rlTcr  occupying  the  firont,  and  extending 
some  distance  into  the  rirer,  upon  land  which  they  have  made  at 
a  great  expense  by  filling  up  the  water. 

What  are  called  Wellington  Street  and  Nelson  Street  had  not 
been  opened — ^that  is,  not  shaped  or  graded — and  no  statute  labor 
had  been  done  or  money  expended  on  them.  They  had  not  been 
used  as  highways,  for  they  led  to  no  accessible  place  beyond,  the 
bank  of  the  riTcr  being  high  and  steep,  though  less  so  at  the  end 
of  one  street  than  of  the  other. 

It  Is  plain  from  these  facts  that  the  claim  to  haTC  these  two 
pieces  of  land  between  Front  Street  and  the  bank  of  the  riTcr 
regarded  as  public  highways,  as  things  stood  in  1852  and  1858,  or 
at  any  time  afterward,  stands  on  the  most  slender  erounds  poa- 
sible.  It  has  only  the  single  fact  to  rest  upon,  that  the  surTcyor, 
Mr.  Vidal,  marked  them  out  as  streets  upon  the  plan  returned  to 
the  goTernment,  and  that  those  who  bought  town  lots  at  the  first 
sale  (in  1858)  bought  with  the  knowledge  that  he  had  done  so. 

But  under  the  818th  clause  of  the  present  Municipal  Institutiona 
Act  (Consol.  Stats.  U.  C.  ch.  54),  the  fact  of  a  GoTernment  sur- 
Teyor  laying  out  certain  allowances  for  roads  or  streets  in  the  plan 
of  the  original  sunrey  of  Crown  lands  would  be  suffident,  we 
think,  to  giTc  such  roads  or  streets  the  legal  character  of  high- 
ways,  though  there  may  haTC  been  no  stakes  planted  on  the 
ground  to  mark  them  out,  and  they  would  be  deemed  in  law  high- 
ways before  they  were  actually  opened  and  used,  and  before  statute 
labour  or  public  money  had  been  expended  upon  them. 

If  there  be  any  room  for  doubt  whether  these  small  streets 
marktfd  on  the  surTcyor's  plan,  in  1858,  were  to  be  regarded  aa 
being  still  common  and  public  highways  at  the  time  tiieee  defend, 
ants  took  possession  of  land  along  the  riTcr  for  thdr  railway,  it 
could  only  be,  we  think,  in  consequence  of  the  statute  12  Vic.  eh. 
85,  sec.  41,  and  under  the  railway  acts  which  we  haTC  referred  to. 

The  statute  12  Vic.  ch.  85,  sec.  41,  makes  this  proridon  res- 
pecting allowances  for  streets  laid  down  by  priTate  proprietors, 
namely,  that  they  «  shall  haTC  lawfil  right  to  amend  or  alter  ths 
first  Bunrey  and  plan  made  by  them  of  any  such  town  or  rillage, 
or  any  original  particulor  dlTinon  thereof,  prorided  no  lots  of  land 
huTe  been  sold  fronting  on  or  aiQoining  any  street  or  streets,  com- 
mon or  commons,  where  such  alteration  is  required  to  be  made.** 

The  Indians,  though  they  had  ceded  this  land  to  the  GoTem> 
ment,  did  so  upon  the  trust  or  oondition  expressed  in  their  dead» 
that  it  waa  to  be  disposed  of  for  their  benefit;  and  the  Indian. 
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agent,  we  tee,  was  allowed  to  negotiate  and  settle  with  the  Com- 
pany for  the  Bale  and  the  price  to  be  paid  ;  and  it  mnst  have  been 
qnite  well  understood  by  all  parties  that  the  tract  which  the  Com- 
pany acquired  along  the  riTer  was  reqaired  for  the  purposes  alto- 
gether incompatible  with  the  opening  and  use  of  the  two  streets 
by  the  pnblic,  and  inconsistent  with  the  only  object  which  conld 
hare  led  to  their  being  originally  laid  out,  for  when  the  docks  and 
other  works  of  the  Company  should  come  to  occapy  the  ground  in 
front  of  the  streets  they  could  no  longer  afford  access  to  the  water. 
And  as  there  had  been  no  lots  sold  fronting  on  or  adjoining 
these  streets,  it  would  ha?e  been  within  the  spirit  of  this  provision 
in  12  Vic  oh.  85,  that  the  Indians,  as  the  beneficial  owners,  or  the 
Ck>TemmeBt  acting  for  them,  should  haTC  had  the  right  to  alter  and 
amend  the  surrey  so  as  to  prevent  these  allowanoes  for  streets 
interftring  with  the  location  of  the  railway  terminus  upon  the 
river  at  that  point. 

In  point  of  fact,  it  does  not  appear  firom  any  thing  proved  at  the 
trial,  that  the  obliteration  of  those  streets,  only  existing  upon 
paper,  which  it  was  dear  must  follow  the  occupation  of  the  bank 
of  the  river  by  the  Rulway  Compaay,  met  with  any  opposition  at 
the  time,  nor  during  the  construction  of  the  railway,  nor  until 
after  it  had  been  for  some  time  in  operation,  and  then  in  no  other 
sense  and  with  no  other  object  than  to  ground  upon  the  fact  of 
their  occupation  a  claim  to  some  pecuniary  compensation. 

But  supposing  it  to  be  as  free  from  doubt  as  in  this  criminal 
prosecution  for  a  nuisance  it  ought  to  be,  that  up  to  the  time 
when  the  defendants  took  possession  of  the  ground.  Nelson  Street 
and  Wellington  Street  were,  in  law,  common  and  public  highways, 
the  next  question  is,  whether  they  continued  after  tliat  occupation 
to  be  public  highways,  and  are  still  public  hi^ways,  so  that  sen* 
tsnce  of  a  criminal  court  can  properly  be  passed  for  abating  as  a 
public  nuisance  the  railway  and  all  belonging  to  it  which  interferes 
with  the  free  use  of  those  streets  by  the  public. 

Upon  that  point  we  do  not  think  it  necessary  to  go  into  any 
ftarthsr  consideration  than  we  have  done  of  those  prorisions  of  the 
Great  Western  Railway  Acts  which  authorised  the  Company  to 
take  possession  of  lands,  public  or  private,  but  shall  only  refer 
again  to  the  16th  section  it  22  Vic.  oh.  116,  which,  in  our  opinion, 
is  conclusive  on  this  question.  The  first  part  of  that  clause  can- 
not apply  unless  there  be  proof  of  the  written  assent  of  the  muni- 
cipality to  the  occupation  of  these  streets  by  the  defendants. 

There  wss  no  written  assent  shown  to  have  been  given  before- 
hand by  the  municipality,  but  a  written  assent  given  afterwards 
would  suffice,  in  our  opinion ;  and  in  the  correspondence  produced 
on  the  trial  there  was,  we  think,  such  eridence  as  should  have 
satisfied  the  jury  that  the  municipality  was  not  at  any  time  desiring 
any  thing  so  unreasonable  as  tiiat  the  defendants  should  throw 
open  these  streets  to  the  public,  but  were  endeavoring  (whether 
ISurly  or  not  it  is  not  for  us  to  Judge)  to  found  upon  what  had 
been  done,  a  claim  to  pecuniary  compensation;  and  the  Jury 
shewed  at  the  trial  that  this  was  in  fact  the  view  whiah  they  took 
of  the  matter. 

But  in  the  latter  part  of  the  same  section  there  is  this  distinct 
providon  carrying  the  enactment  further  in  favour  of  the  Com- 
pany, and  as  x«gards  streets  situated  on  this  river.  We  refer  to  the 
words,  **  And  all  proposed  or  contemplated  streets  occupied  by  the 
■aid  Company,  or  which  they  have  been  permitted  to  oooupy  by  the 
lioonse  of  the  owner  in  fee,  and  whioh  shall  not  lead  to  maj  plaoe 
beyond  the  said  railway,  shall  be  deemed  closed,  and  the  occupation 
l^  the  said  railway  shaU  be  and  is  hereby  declared  to  be  lawful." 
Wo  may  read  as  in  a  parenthesis  the  words  *<  or  which  they 
bare  been  permitted  to  occupy  by  the  license  of  the  owner  in  fee," 
beeanso  that  is  one  of  the  two  classes  of  cases  whioh  are  separated 
from  each  other  by  the  du|]unctive  "  or,"  and  then  the  enactment 
reads  thus :  **  And  all  proposed  or  contemplated  streets  occupied 
by  the  said  Company,  and  which  shall  not  lead  to  any  plaoe  be* 
yond  the  railway,"  which  premsely  describes  the  present  case ; 
and  the  words  which  follow,  ''shall  be  ^deemed  closed,  and  the 
oecupation  by  the  said  railway  shall  be  and  is  hereby  declared  to 
be  lawful,"  in  our  opinion  clearly  put  an  end  to  all  doubt  that 
coold  otherwise  be  entertained  in  this  case,  and  entitie  the  defend- 
ants clearly  to  an  acquittal. 

The  enactment  is  in  itself  reasonable,  and  seems  intended  to 
meet  Jnst  such  a  case  as  this  hss  been  shewn  to  be. 


COMMON  PLEAS. 

JR^wrlad  5y  a.  a  Jons,  Xbq^  MatrHdet^'Zaw,  S^forteriatktOmmt, 

Kbht  t.  Mxbcxb. 

SktritlP^Bom^-'yaeatim  qf  (j^lee— jSlMvAiet^XtaMWy  of  for  mone^  fVM»Md  te> 

tween  voooMon  and  dkcharffe  from  office. 

Defendant  I*  W.  H.  waa  appolntad  sheriff  of  the  coootj  of  Norfolk  on  the  0th  of 
March,  1858,  and  gave  a  bond  with  the  other  two  defendante  aa  raretlea  eore- 
oaatlnff  that  Ih  W.  M.,  aa  aherll^  dumld  pay  orer  all  mooeya  reoeived  by  yff 
toe  of  hla  oflloe  aa  eherift 

On  the  lOih  of  Febmary,  1869,  judgment  waa  giren  Ibr  the  Crown  against  L.  W. 
M^  whereby  his  ofllee  beeame  Ta<rated,  bnt  no  writ  of  dlseharge  Imned.  On  the 
I6th  of  March,  1850,  a  writ  ofA./a.  waa  plaeed  in  hla  hands  at  the  solt^f  the 
now  plaintiff  agtfnat  one  O.  W,  K^  and  on  the  2Dth  of  Jnne,  1850,  the  said  L. 
W.  It.  xeeeived  the  amonnt  endorsed  on  the  said  writ,  bnt  has  neror  paid  the 


to  the  plaintia. 
On  spedal  ease,  hdi,  that  the  siiMttesof  said  It.  W.  M.  wwe  llalile  flir  an  m< 
reoelTed  by  him  eUort  officii.    The  nare  frot  of  the  term  and  tennre  of  L. 
M.'s  ofllee  as  sheriff  haVtaig  aspired  Is  not  soflBcient  to  Incapacitate  him  from 
doing  acts  of  sherUL 

(H.  T^  26  Yie^) 

On  the  9th  of  March,  1858,  defendant,  L.  W.  Mercer,  was  (ex- 
cept so  far  as  the  effect  of  the  Judgment  on  $ei.fa.  hereafter  men- 
tioned affected  the  same)  duly  appointed  sheriff  of  Norfolk,  and 
thereupon  he  and  the  other  defendants  executed  a  bond  dated  the 
18th  of  February,  1868,  as  follows :  **Know  all  men  by  these  pre- 
sents that  we"  (the  defendants)  **do  hereby  Jointly  and  soTerally 
for  ourselTCs  and  each  of  our  heirs,  executors  and  administrators, 
coTcnant  that  L.  W.  M.  as  sheriff  of  the  said  county  shall  well 
and  truly  pay  over  to  the  person  or  persons  entitled  to  the  same, 
all  such  moneys  as  he  shall  receiTO  by  Tirtue  of  his  said  office  of 
sheriff  from  the  date  of  the  coTcnant,  and  that  neither  he  nor  his 
deputy  shaU,  within  that  period,  wilfully  misconduct  himself  in 
his  ssid  office  to  the  damsge  of  any  person  being  a  party  in  any 
legal  proceeding.''  The  liability  is  limited,  the  sheriff  to  £1,000, 
and  each  surety  to  £500.  And  defendant  Mercer  thereupon  and 
thenceforth,  until  the  appointment  of  his  suooessor,  assumed  the 
office,  and  performed  the  duties  of  sheriff.  Afterwards,  on  the 
Slst  of  August,  1858,  a  «ct.  /a»  at  the  inotanoo  of  the  Crown  waa 
brought  to  cancel  tho  appointment  of  the  defendant  Morosr,  and 
on  the  12th  January,  1869,  judgment  for  the  Crown  was  pro- 
nounced by  tho  court  of  Queen's  Bench,  and  on  the  10th  of  Feb- 
ruary, 18M^,  Judgment  was  entered  for  tho  Crown  on  tho  writ  of 
9€i.  fd,^  and  on  the  8rd  of  Ootober,  1869,  B.  D.  waa  duly  appointed 
sheriff,  and  on  the  29th  of  June,  1869,  defendant  Morcer,  pre^ooa 
to  the  tranefer  by  him  to  his  snooosaor  of  tho  prisoneca,  and  writa 
which  he  held  as  such  real  or  pretended  sheriff,  assuming  to  act, 
and  (if  under  the  circumstances  he  could)  acting  as  sheriff,  re- 
oeiTod  for  the  plaintiff  under  a  writ  of  /L  /o.,  whioh  had  been  de- 
liTored  to  him  on  the  18th  of  Maroh,  1869,  in  a  snit  in  which  tho 
now  plaintiff  was  plaintiff  and  O.  W.  K.  defendant,  the  sum  of 
£80  lOs.,^  besides  his  fees  as  sheriff,  whioh  sum  tho  defendant 
Mercer  did  not  pay  over  to  plaintUH  No  writ  of  disohaige  waa 
ever  issued  founded  on  tho  judgments  on  tiie  teu  fa. 

The  question  was,  whether  tho  two  defendants,  tho  snratioa^ 
were  liable  under  the  circumstances  to  the  plaintiff  upon  their 
said  covenant  for  Mereer^s  default  in  not  paying  over  the  money 
to  the  pl^ntiff. 

•A  B.  Martin^  for  the  defendant,  oited  6  ft  6  £.  6,  eh.  16,  seo« 
6 ;  Sewell  on  Sheriff  20 ;   Wnleif  t.  SUansr,  Croke  Blii.  866. 

Ander$on,  contra,  referred  to  tho  ConsoL  8tats.  U,  C,  oh<  88^ 
sec.  10. 

DsAFn,  0.  J.^By  tho  sUtute  6  ft  6  Bd.  YI.,  oh.  16,  if  any 
person  bargain  or  sell  any  office  or  deputation  of  it,  or  any  part 
of  it,  or  take  any  reward  or  profit  direotiy  or  indireotiy,  or  any 
bond,  ftc.,  for  any  office,  fto.,  whioh  conoema  tho  administratioii 
or  execntion  of  Juatioe^  or  tho  receipt,  oontrolment  or  payment  of 
the  king's  treasure,  ftc.,  account,  anditcnhip,  or  anrroyina  of  any 
of  th^  Ung's  honours,  manors,  fto.,  or  ouatoms^  or  attendance  in 
the  cratom  house,  or  the  keeping  of  any  town,  oastie,  fto.,  used 
aa  a  place  of  strength  or  dethnoe,  or  any  clerkship  in  any  court  of 
record,  ftc,  he  shall  forfeit  hia  right,  interest*  ftc,  in  such  office, 
deputation,  or  gift,  or  nomination  to  it.  And  he  that  gives  any 
money,  reward,  ftc,  or  any  bond,  promise,  ftc,  for  such  office, 
deputation,  ftc,  shall  thereupon  immediately  be  a  disabled  person 
to  have  and  enjoy  it,  and  suoh  bond,  fto.,  shall  be  void.  See  5 
provides  that  if  any  person  do  hereafter  offend  in  any  thing  con- 
trary to  the  tenor  Sknd  effeot  of  this  aot,  yet,  that  notwiihstandiog 
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ftll  judgments  gWen,  and  all^otber  act  or  acts  executed  or  done  bj 
any  such  person  or  persons  so  offending  by  authority  or  colour  of 
the  office  or  deputation,  which  ought  so  be  forfeited,  Jtc,  by  the 
persons  so  offending  as  is  aforesaid  efttr  the  said  offence  so  by 
such  person  commit  ted  or  done,  and  htfott  such  person  so  offend- 
ing for  the  same  offence  be  removed  from  the  exercise,  &c.,  of  the 
said  office  or  deputation,  shall  be  and  remain  good  and  sufficient 
in  law  to  all  intents,  constructions,  and  purposes  in  suchlike  man- 
ner and  form  as  the  tame  should  or  ought  to  have  remained  and 
been  if  this  act  had  never  been  made.  Extended  to  colonies  and 
enlarged  by  49  Qeo.  III.,  ch.  126. 

By  the  terms  of  their  covenant  the  sureties  engaged  that  Mer- 
cer, as  sheriff  of  the  County  of  Norfolk,  should  well  and  truly  pay 
over  to  the  person  entitled  thereto  any  money  which  he  should  re- 
ceive by  virtue  of  his  office.  Now,  the  fact  that  a  sheriff's  term 
and  tenure  of  office  has  expired  is  not  of  itself  sufficient  to  inca- 
pscitate  him  from  doing  acts  of  office  after  that  term,  or  to  vacate 
tbe  acts  so  done.  Thus  in  Si,  John't  ease,  Moore  (Sir  F.)  186, 
832.  864,  496,  an  arrest  by  a  sheriff  before  he  had  notice  of  his 
discharge  was  held  legal,  and  that  an  action  forfalso  imprisonment 
would  not  He  against  him.  And  in  Boucher  v.  Witeman^  Cro.  £1. 
597,  the  sheriff  was  held  chargeable  for  money  made  by  his  deputy 
on  a  fi.  fa,  upon  which  he  levied  after  a  writ  of  discharge  was 
actually  issued,  but  before  he  had  notice  of  it.  And  in  EeyneWt 
case  9,  Co.  96,  it  is  said,  (p.  98,)  **  So  when  an  office  is  found  for- 
feited presently  by  tbe  law  the  party  is  out  of  possession  and  the 
king  is  in  possession,  snd  yet  the  use  is,  and  to  good  purpose,  to 
have  a  writ  of  discharge,  and  the  sheriff  till  he  is  actually  removed 
shall  answer  for  all  escapes,  for  he  who  occupies  or  has  the  custo- 
dy of  a  gaol  by  right  or  wrong  shall  be  charged  for  escapes  of 
prisoners."  See  also  Fleming  v.  Cheverley,  Dy.  856 ;  Palmer  v. 
PoUer,  Cro.  £1.  6U,  in  which  case  a  writ  of  discharge  had  issued. 

And  in  this  ease  it  appears  to  me  the  defendant  against  whose 
goods  and  chattels  the)?,  fa.  Issued — a  writ  directed  to  the  sheriff, 
not  by  his  individual  name,  but  to  the  person  in  offiue — would  be 
discharged  by  levy,  or  payment  without  levy,  though  the  person 
be  found  in  apparent  possession  of  the  office,  and  holding  the  writ 
might  no  longer  in  law  be  the  officer,  at  least  so  long  as  no  sno- 
cessor  had  been  actually  appointed,  and  even  after  that  if  execu- 
tion bad  been  commenced  before  then.  For  if  a  sheriff  eommenoe 
execution  he  shall  complete  it  after  he  goes  out  of  office.  See 
Ayrt  V.  Aden^  Cro.  Jae.  78 ;  Doe  t.  Don»ton^  1  B.  &  A.  280 ; 
Bolles  Ab.  898,  4 ;  Clerk  v.  WUh«Mt  6  Mod.  295  ;  Doe  T^omy  v. 
MUUr,  6  U.  C.  Q.  B.  426. 

I  think,  therefore,  that  although  the  writ  in  this  case  did  not 
oomeints  tbe  hands  of  Mercer  until  after  the  judgment  on  the  #ct. 
/<s.  had  been  entered,  yet,  that  he  would  not  have  been  a  trespas- 
ser in  levying  on  this ^. /a.,  that  payment  to  him  would  have  dis- 
ebarged  the  debt  named  in  that  writ ;  so  that  defendant  Mercer 
was  m  possession  of  the  office  and  of  the  writ,  and  he  would  have 
been  responuble  to  the  execution  plaintiff  for  moneys  received  by 
virtue  of  the>£.  fa. 

The  5th  section  of  the  statute  of  Edw.  VI.,  fully  austaina  this 
conclusion,  unless  the  judgment  of  the  court,  per  te,  effected  an 
actual  removal  of  Meroer,  and  as  it  is  admitted  there  never  was  a 
writ  of  discharge  issued,  and  as  Mercer*s  successor  was  not  ap* 
pointed  until  after  this  money  was  received,  I  am  of  opinion  he 
continued  de  faeio  in  the  possesion  of  the  office  of  Rheriff,  and 
answerable  for  all  the  acts  done  by  him  in  that  character. 

Tbe  question,  however,  still  remains  as  to  the  liability  of  his 
sureties,  and  that  must  depend  on  the  language  and  effect  of  the 
eovenanr.  The  words  need,  that  Mercer  «*  shall  well  and  truly 
pay  over  to  the  person  or  persons  entitled  to  the  same  all  aueh 
moneys  as  he  shall  receive  by  virtue  of  his  said  office  of  sheriff," 
are  by  no  means  necessarily  limited  to  moncgra  received  by  him 
during  his  tenure  of  office,  and  would  certainly  apply  to  a  case 
where  he  had  received  a /./a.,  and  commenced  execution  while  he 
was  in  office,  and  had  completed  the  same  and  made  the  money 
after  his  removal  and  the  appointment  of  bis  successor.  In  such 
a  case  I  feel  no  doubt  the  sureties  would  be  liable  under  the  cove- 
nant* and  I  cannot  satiafy  myself  that  his  removal  in  the  manner 
stated  in  this  case  makes  any  difference. 

The  form  of  the  covenant  is  prescribed  by  the  legislature,  and 
the  inUntioa  is  obv ioua  that  it  should  be  a  seoority  for  all  aaitora' 


moneys  received  coUrt  officii.  There  is  an  apparent  hardship  on 
the  sureties  on  the  facts  stated,  and  my  first  impression  was  in 
their  favour,  so  much  so  that  I  have  reluctantly  adopted  an  oppo- 
site conclusion.  The  hardship  arisea  out  of  the  express  worU«  of 
the  covenant,  and  it  would  be  even  greater  if  either  the  plaintiff 
were^o  lose  the  money  collected  for  him,  or  the  defendant  on  the 
ft.  fa.^  who  has  paid  it  once,  had  to  pay  it  over  again.  I  have 
carefully  considered  the  authority  referred  to  in  the  notes  to  Lord 
Arlington  v.  Merrick^  2  Wms.  Snund.  408,  as  well  as  Bamford  v. 
Hea,  8  Each.  880 ;  Kiiton  v.  Julian,  4  E.  &  B.  854 ;  Oe»tild  t. 
Mayor  of  Berwick^  1  £.  &  B.  295,  affirmed  in  8  £.  ft  B.  658,  and 
2  Jur.  N.  S.  748;  Mayor  of  Cambridge  v.  2><naif,  5  Jur.  N.  S. 
265 ;  £.  B.  &  £.  660.  And  on  the  whole  I  am  of  opinion  that  our 
judgment  should  be  ia  favour  of  the  plaintiff. 

Per  cur. — Judgment  for  plaintiff. 

Faek  ▼.  BoBisrs. 

DMshm  court— Tiranteripl  qf  judgwinnt—Ft  fbL  lemdM. 

A.  hftvInK  obtained  m  Jadgnnant  la  one  of  the  df rMoa  eonrte  in  the  eoimty  of 
Welland,  In  order  tu  leeue  tk/L.fii,  lunde,  cnoeed  a  trnnnortpt  thca«of  to  Im  lUid* 
bj  thi»  clerk  of  tbe  raid  court,  and  under  bU  leal  of  ofllos,  ivhtch  he  oeuevd  to 
be  filed  in  the  ouunty  court  In  nuppoeed  oomplianoe  with  the  mode  required  by 
Oohaol.  Stat ,  U.  C,  ch.  19,  sec.  I4i,  but  tbe  traneeript  not  stating  that  a  fL.fa. 
Kooda  had  ieeued  and  lieen  retara^d. 

BdA,  iind«r  th«  provblooa  of  tbe  utatnto,  In  order  that  a  /i,fa,  landa  maj  leene^ 
there  muat  be  a  rtcord  of  the  Judgment  on  which  It  Is  founded,  and  Ibr  this 
purpoee  It  polntu  out  a  naode  bj  which  a  <livia!'>n  rourt  Judgment  Ibr  the  «um 
of  %iA  or  npwaids  cnn  be  naade  m^gmeiU  a/reeartU  and  In  thia  eaee  the  tmaa- 
crlpt  being  informal  the  record  waa  a  nolUtj,  and  thereftva  that  a  ^^  lands 
could  not  Luue  thtreon. 

(a  P.  n.  T.  26  Vic) 

Ejectment  for  part  of  the  west  half  of  lot  No.  159,  Thorold, 
described.  Defenee'*for  the  whole.  The  plaintiff  claimed  title 
under  a  deed  made  bj  Robert  Hobson  as  aheriff  of  Wellsnd,  to 
James  McCoppen,  on  an  execution  against  the  landa  of  the  defend- 
ant, and  by  deed  of  James  McCoppen  to  tbe  plaintiff.  Defendant 
claiRied  title  by  a  deed  made  by  one  James  Robins  to  bim. 

The  trial  took  place  in  October,  1861,  before  Uagarty^  J.,  at 
Welland.  Tbe  plaintiff  put  in  evidence  a  fi.  fa,  issued  out  of  the 
county  court  of  the  county  of  Welland,  sgainst  the  lands  of  the 
defendant,  at  the  suit  of  one  Murray,  received  by  the  sheriff  on 
tbe  1st  of  August,  1860;  also  a  deed  from  the  sheriff  dated  the 
81st  August,  1861,  to  James  MeCoppen,  of  these  premises,  and  a 
deed  fh)m  Jnmea  MeCoppen  and  wife  to  tbe  plaintiff,  dated  2cd 
September,  1861.  On  the  defence  it  was  proved  that  a  transcript 
of  a  judgment  given  in  the  division  court  in  favour  of  Andrew 
Murray  against  the  defendant,  for  $76  lOo.,  damages  and  costs, 
was  filed  in  the  office  of  the  clerk  of  the  county  court  on  the  Slst 
of  July,  1860,  aod  the  eiecutlon  against  the  land  was  issued  on 
the  same  day,  but  no  execution  against  goods  was  issued  from  the 
county  court.  Tbe  writ  against  lands  was  receiTed  by  the-  sheriff's 
officer  on  the  1st  Angnst,  I860,  and  the  sheriff's  sale  took  place  on 
the  81st  of  July,  1861. 

The  defendant's  counsel  then  objeeted  that  the  transcript  filed 
in  the  clerk's  office  was  not  in  proper  form,  not  containing  any 
statement  that  a  fi.  fa.  against  goods  had  issued,  nor  that  it  had 
been  returned  and  how ;  that  no  fi.  fa  against  goods  ever  issued 
from  the  county  court,  and  that  by  law  there  muet  be  sn  execution 
against  goods  before  one  againat  lands  is  issued.  Also  that  tha 
sheriff  cannot  legally  sell  lands  upon  an  execution  until  after 
the  expiration  of  twelve  months  from  the  time  he  has  received  tha 
execution. 

It  was  agreed  that  a  Terdict  should  be  entered  for  the  plaintiff, 
with  leave  to  the  defendant  to  move  to  enter  a  nonsuit  on  these 
objections. 

In  Michaelmas  Term,  W.  £ceUt  obtained  a  rule  nisi  to  enter  * 
nonsuit  accordingly. 

In  Hilary  Term  J2.  MUler  shewed  cause.     He  cited  Doe  Spaf^ 

ford  T.  Brown,  8  0.  S.  92 ;  £ade*  v.  Maxwell,  17  U.  C.  Q.  B.  178; 

Deliele  v.  Dewiti,  18  U.  C.  Q.  B.  166,  to  shew  that  the  otjeeU^a 

for  want  of  a  Ji.  fa.  against  goods  was  not  maintainable.     As  to 

the  latter  objection  he  cited  Doe  BouUon  v.  Ferguton,  5  U.  C.  Q. 

B.  515. 

W,  Fecfes  in  reply,  said  the  transcript  was  not  in  accordance 
with  the  142od  and  148rd  sections  of  the  divieion  court  act,  and 
therefore  the  foundation  for  the  sale  was  defective,  for  the  trana- 
script  should  shew  that  the^t  fa.  against  goods  had  been  isinad. 
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Dbapse,  0.  J.— The  CooboI.  Slat.  U.  C  ,  eb.  19,  seo.  142,  pro- 
flde0  tbat  in  ease  an  execution  in  the  diTision  conrt  be  returned 
imUa  tfotio,  and  the  anm  reuiatntog  unsatisfied  on  the  Judgment  on 
whicb  the  eseoation  issned  amonnts  to  |i40,  the  pdmiotiff  or  defmd- 
ant  may  obtain  a  transeript  of  the  jodgment  from  the  clerk  ndder 
bis  band  and  sealed  with  the  seal  of  the  eoort,  wfaieh  transeript 
shall  set  forth  :  1.  The  proeeedings  in  the  cavse.  2.  The  date  of 
issning  ezeontion  against  goods  and  ebattels.  8.  The  bailifPs 
retnm  of  nulla  ^ona  thereon  as  to  the  whole  or  a  part,  and  by  the 
14Ard  seotion,  snob  transcript  may  be  filed  in  the  office  of  the 
derk  of  the  oennty  conrt,  and  on  sabh  filing  shall  become  a  judg- 
ment of  thecMmty  eonri,  and  (s.  145)  onsach  filing  and  the  entry 
thereof  by  the  elerk  of  the  eounty  conrt  as  prescribed,  the  sattie 
renietly  may  be  had  te  reoorer  as  if  the  Judgment  had  been  origi- 
nally obtained  in  the  county  court. 

Th«  transcript  before  us  is  obnously  made  tinder  the  189th  seo- 
tiea  of  the  act,  and  oontains  irhat  that  section  requires  when  the 
olgect  is  to  obtain  execntion  out  of  any  other  division  oourt  than 
that  wrherein  the  judgment  was  rendered. 

1b«caeee  cited  for  that  purpose  by  Mr.  Miller  establish  that 
tbe  want  of  proof  of  the  issue  and  return  of  a  fi.  /«.  against 
fNods  is  not  an  answer  te  an  action  like  the  present,  but  the  ob- 
je^ieti  takes  a  more  rerieos  form  when  it  strikes  at  the  trahscript 
for  waot  of  its  containing  tbat  which  the  statute  requires  ia  order 
te  make  it  such  as  that  it  may  on  being  filed  and  entered  •*  become 
»  Jndgment  of  the  coimty  court"  It  is  as  if  there  were  no  judg- 
ment on  whiob  the  fi,  fa,  against  lands  issoed,  net  merely  tbat 
there  has  been  some  irregularity  or  formal  error  in  the  entry,  but 
as  entry  so  def^otive  as  to  be  a  nullity. 

The  legislature  bare  apparently  adopted  the  principle  tihat  an 
execution  against  lands  must  be  founded  on  a  rscerd,  and  as  the 
dhriskna  conrt  is  not  a  court  of  reoord,  they  hare  prorided  a  me- 
thod by  wkich  its  judgment  may  be  made  a  recwd  of  the  county 
oourti  and  thereupea  that  au  execution  against  lauds  may  Issue. 
But  in  order  shat  the  transcript  may  become  »-JHdguient  of  record 
they  bare  required  that  it  sbeuld  among  other  things  shew  the 
date  of  issuing  the  execution  against  goods,  and  the  returu  to  that 
writ  in  order  to  ttfoid  any  confiict  with  or  departure  from  the 
262ad  seotion  of  ch.  28  of  the  ConeoUdated  Statutes,  which  euaets 
that  uu>  execution  »haU  issue  against  lands  and  tenements  uatittbe 
return  of  an  eaecutiou  againet  goods  and  chattels. 

I  am  unable  to  see  that  the  general  priaoiples  enunciated  fn 
J)o€  BouUon  r.  Jfisr^uion^  wiH  help  this  case.  The  objeetlon  is  not 
to  irregularitiee  in  the  proceedings  anterior  to  the  judgment,  nor 
can  I  look  upon  tbiS' transcript  as  baring  become  the  jddgment  of 
the  county  court,  because  it  is  not  such  a  transcript  as  upon  filing 
and  entry,  the  statute  clothes  with  that  character.  To  make  that 
case  upplioable  we  must  hold  tbat  the  JL  /«.  against  lands  rests 
upon  »  sufficient  jodgment  of  a  court  of  reoord.  There  is  no  sneb 
Judgment  unless  this  transeript  filed  and  entered  be  ette»  and  It 
aa  appears  to  me  is  not  such  a  judgment,  because  it  does  not  eon- 
tain  what  the  statute  requires. 

The  objeotion  tbat  the  sale  was  too  soon  woald  appear  aleo  ex- 
tremely formidable,  but  resting'  only  on  the  one  I  huTe  disenesed 
I  think  the  rule  must  be  made  absolute. 

Per  emn — Rule  abaelute; 
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meni — Mergv'  cjf  rupeeUve  UtdriliUa  hg  joint  judgment 

The  driSradnnt  drew  upon  McP.  it  C,  who  accepted  the  draft  fur  hia  aeoommoda" 
tlon;  whfcb  at  mainrtlj  irwi  mtpaid,  and  the.  boldar  thereof;  the  now  plaiotHf, 
■oeit  all  tha  partiM  thmato,  aod  nooTored  a  JndgflMot  against  tten.  SataM* 
qvmtlj  he  caiuwd  MeP.  to  be  ukcn  in  exacttUon  on  a  at.  ja^  and  whUa  ha'wfls 
a  prteoner  on  tha  limits  caused  him  to  be  dlsebargtMl  therefrom. 

TMa  actfim  Is  brooght  t>tk  the  above  mentfooed  Jadgnunt  sgainsC  tba  now  deflrod- 
*mu  Urn  dMlamtloB  »l»ifag1tta  OQiivto«e  In  ftaJl  ftirao  vnnrftnod  and  unaatia- 
IImL  To  the  dedaratkm  the  defendant  pleaded  that  the  said,  jndgment  Taa 
rrcovered  Jointly  with  HcP.  A  C.  and  the  plaintllT  having  taken  UcP.  (one  of 
tba  dulbndantii)  inextcnMoo  and  cansed  him  while  a  priM)ner  on  the  limits  to 
ha  dtaeharKed  tnenrfMm,  tbeivby  released  the  other  defendanta  Itam  the  «;Awt 
of  tlie  said  Judgment,  which  waathereby  sabsHed  and  diadiaiged.  On  deBMia> 
rer,  httd  g«Mid. 

BapHcation  on  ninilaUa  grannda  that  the  JndgnNni  was  riwnrerad  on  a  MH  of 
•xelMMige  drawn,  by  the  defr ndnnta  npcm  and  aceeplad  by  UtP,  A  0.  fsr  the  «»• 
oonmodatlon  of  the  deibudant  wishunt  Tslne  to  MeP.  A  U  who  wcBa<MdrBBra> 
tlea  for  tfas  drftndant.    BepUeation  held  good. 


The  plain  tiffs  declared  upon  a  jndgment  recovered  on  the  12tlr 
Jannnry,  1868,  against  the  defendant,  and  John  McPherson  and 
8amuel  Crane  for  £&2b  198.  2d.,  which  judgment  remains  in  tell 
force  nnrcYersed  and  unsatisfied,  and  the  plaintiflb  have  not  ob* 
tained  any  execution  or  satisfaction  thereof. 

FUas. — 2nd.  That  the  said  judgment  was  recorered  jointly 
against  the  defendant,  and  the  other  two  persons  named,  and  that 
after  that  recovery  there  was  a  deed  date^2nd  January,  1868,  but 
executed  after  the  jodgment  was  reoovered,  made  betweeu  the 
said  McPberson  &  Crane  of  the  first  part,  their  respeotiTe  wireS' 
of  the  second  part,  Thomas  Kirkpotriek  of  the  third  pert,  aod 
those  creditors  of  McPherson  &  Crane  who  should  execute  that 
deed,  of  the  fourth  part ;  that  the  plaintiffs  l>ecame  parties  there- 
to of  the  fourth  part,  as  creditors  of  McPI»erson  k  Crane,  for  and 
on  account  of  the  said  judgment,  by  signing  and  sealing  the  same^ 
and  they  did  thereby  release  the  said  McPherson  &  Crane  from  all 
aotioo,  &c.,  in  respect  of  the  said  judgment,  and  the  demand 
thereby  secured. 

8rd.  That  before  action  this  jndgment  was  satisfied,  for  after 
the  recovery  of  that  jndgment  about  the  1st  of  July,  1868,  the 
plaintiffs  issned  a  ea.,  to.,  directed,  &o.,  whereby  the  sheriff  was 
commanded  to  take  the  body  of  the  said  McPberson  in  satisfaction 
of  the  said  Judgment,  by  rirtne  of  which  writ  Mcpherson  was  ar»> 
rested  and  detained  In  close  custody  of  the  sheriff,  or  on  the  gaol 
limits,  until  he  was  by  order  and  authority  of  the  plaintiffs  dis- 
charged, whereby  the  judgment  was  satisfied. 

T^  plaintiffs  replied  to  the  second  plea  on  equitable  grounds, 
that  the  jndgment  was  reoovered  on  a  bill  of  exchange  drawn  by 
the  defendant  upon  and  accepted  by  McPberson  &  Crane  for  the 
accommodation  of  the  defendant  without  value  to  McP.  &  C,  who 
werft  only  sureties  for  the  defeodaot ;  tbat  the  debt  for  which  such 
judgment  was  recovered  was  the  debt  of  the  defendant ;  that  since 
McPherson  &  Crane  made  the  **  assignment"  in  the  second  pleu 
mentioned,  the  plaintiffs  have*  received  no  dividend  therenndery 
nor  any  thing  on  account  of  the  judgment,  which  is  not  in  any 
way  satisfied,  &o. 

And  for  a  second  replication  to  the  third  plea  after  stating  that 
the  judgment  was  recovered  as  in  the  first  replication,  and  that 
the  debt  was  the  debt  of  the  defendant  as  above ;  the  plaintiffs  say- 
that  after  the  arrest  of  McPherson  he  obtained  the  benefit  of  the. 
limits,  and  that  while  he  was  on  such  limits  the  plaintiffs  consent- 
ed to  his  diBcharge  from  such  llmlits,  which  is  the  discharge  from 
custody  referred  to  In  the  third  plea,  aod  the  plaintiffs  say  that 
they  received  nothing  on  account  of  the  JudgmMit,  which  is  i&  no 
way  satisfied,  &c« 

The  plaintifis  demurred  to  the  third  plea,  because  the  arrest 
and  discharge  of  one  defendant  on  a  co.  «a.  is  not  such  a  satisfac- 
tion of  the  judgment  as  to  discbarge  another  defendant,  and  thai 
it  is  not  shewn  that  by  the  arrest  and  discharge  of  MoPherson  the 
defendant  lost  any  remedy  over*  and  that  it  did  not  appear  tho 
judgment  was  satisfied  aa  against  the  now  defeodanL 

The  defendant  demurred  to  the  second  replication  to  the  second 
plea,  because  the  action  being  on  a  Joint  judgment  the  plaintiffa 
cannot  set  up  in  reply  the  position  ia  which  McPherson  &  Crano 
and  the  defendant  stood  with  regard  to  each  other  on  the  instru- 
ment on  which  the  judgment  was  recovered,  and  thc^  demuneod 
on  similar  grounds  to  the  2nd  replioation  to  the  third  plea. 

R.  A.  Barriton^  for  the  plaintiff,  cited  Bamikon  ▼.  ITefeofa^,  U 
U.  C.  C.  P.,  96;  ilw^.  ^SifNnr,  18  U.  C.  Q.  B.,  268;  Stnmt^  t. 
Fo9isr^  17  C.  B.  201;  jPboU^  v.  Bmrmdms,  7.  fi.  ft  B.  481; 
Rattntr  t.  Fu98t^,  28  Law  J.  128. 

OaU,  ^  (7.,  for  tho  defcDda&t. 

PftAmi,  C.  J. — Tbie  ease  has  already  been  before  the  court  on 
motion,  (11  U.  C.  C.  Pi  98,)  and  I  then  expressed  the  doubts  I 
had  on  the  dispoettiott  of  the  question  arising ;  I  have  now  con- 
sidered rhe'mMterwIthth^  best  attention  in  my  power,  and  deliver 
the  eonelusion  at  which  I  have  arrived  with  diffidence  as  to  it0 
correctness,  as  we  are  not  unanimous. 

The  demurrer  to  the  tMrd  plea  brings  up  no  other  question  than 
whether,  if  one  defendabt  is  srrested  on  a  ca,  to.  founded  on  a 
judgment  against  several  defendants,  and  is  afterwards  diteharged 
f^m  custody  by  the  plaintiff^s  consent  and  authority,  such  dis- 
charge operates  as  a  satisflMtion  of  the  judgment,  or  at  ail  events, 
prevents  any  proceeding  by  execution  or  otherwise  against  tho 
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other  defendnDts.  I  am  of  opiaton  that  it  has  that  eiToot.  I  refer 
to  HayUng  t.  MuUkaU,  2  W.  Bl.  1285,  mereljr  for  the  purpose  of 
observing  that  there  the  qoestion  was  different  We  are  dealing 
with  the  oase  of  a  Jadgmeot  recovered  against  three,  and  its  ef- 
fects, not  looking  at  the  position  of  the  parties  before  the  Jadg- 
ment  was  recovered.  The  legal  anthorities  are  collected  in  the 
case  of  Katlm  v.  Kemoi,  8  C.  B.  N.  S.  799,  where  Williams,  J., 
after  referring  to  several  cases,  says :  **  On  that  ground  it  is  that 
if  a  plaintiff  tekes  one  of  several  joint  debtors  in  execution  and 
discharges  him,  he  cannot  afterwards  take  the  others."  Thomp- 
«oa  V.  Faruh,  goes  no  further  than  to  decide,  that  taking  a  de- 
fendant in  execution  is  not  an  absolute  extinguishment  of  the  debt, 
80  as  to  prevent  the  plaintiff  from  applying  to  the  equitable 
discretion  of  the  court  to  set  off  interlocutory  costs  due  to  the  de- 
fendant in  the  tame  tuU,  There  the  defendant  is  still  in  custody. 
I  think  the  defendant  is  entitled  to  judgment  on  this  demurrer. 

As  to  the  demurrer  to  the  second  replication  to  the  2nd  plea. 
This  replication  seeks  to  avoid,  on  equitable  grounds,  the  plea,  that 
one  of  the  judgment  debtors  was  released,  by  averring  that  the 
Judgment  on  which  this  action  is  brought  was  recovered  against 
the  defendant  and  MoPherson  and  Crane,  not  on  an  ordinary  Joint 
cause  of  action,  but  in  a  &uit  brought  under  the  Gonsol.  Stat.  U. 
C,  ch.  42,  on  a  bill  of  exchange,  of  which  the  defendant  was  the 
drawer,  and  MoP.  &  Co.,  the  acceptors,  for  his  accommodation, 
and  without  Talue,  and  that  plaintiff  has  obtained  no  benefit  or 
satisfaction  under  the  deed  of  release. 

The  argument  for  the  plaintiffs  is,  that  the  release  of  the 
acceptors  of  an  accommodation  bill  is  no  release  of  the  drawer, 
who,  An  the  pleadings  admit,  gave  no  value  for  the  acceptance,  and 
that  the  plaintiffs  ought  not  iu  equity  to  be  preyented  from  slew- 
ing such  to  be  the  case  here ;  that  the  plaintiffs  only  sued  the 
drawer  and  acceptors  in  one  action,  in  compliance  with  the  statute, 
and  that  the  Judgment  should  in  equity  be  treated  as  a  several 
Judgment  against  the  drawer  and  acceptors,  according  to  their 
respective  liabilities.  But  by  the  declaration  it  appears  to  be  a 
joint  recovery,  nor  does  the  replication  state  that  it  is  otherwise 
in  fact,  and  if  the  answer  to  the  plea  be  sustainable,  it  must  be  on 
the  ground  that  a  court  of  equity  would  grant  a  perpetual  injuno- 
tion  to  preyeot  a  defendant  from  setting  up  that  the  legal  conse- 
quences of  an  act  done  by  the  plaintiffs,  after  this  Judgment  was 
reoovered  by  them  at  law,  operate  to  bar  an  action  at  law  brought 
by  the  plaintiffs  on  that  very  judgment  Against  the  aot  Itself, 
t.  e.,  the  release,  nothing  is  urged,  its  force  and  validity  as  regards 
Mcpherson  A  Crane  are  not  impbgned,  nor  is  it  denied  that  the 
effect  of  it  at  law  is  to  destroy  the  plaintiff's  claim  against  this 
defendant  on  the  judgment,  but  it  is  submitted  that  this  Joint 
Judgment  should  in  equity  be  viewed  as  a  several  judgment,  ac- 
cording to  the  position  of  the  three  defendants  before  judgment 
As  at  present  advised,  it  appears  to  me,  that  unless  the  replica- 
tion contains  a  good  answer  at  law,  it  does  not  contain  any  upon 
equitable  grounds. 

It  cannot  be  said  that  the  plaintiffs  could  not  have  brought 
separate  actions  against  the  acceptor  and  the  drawer,  though  it 
presses  strongly  upon  them  to  take  the  course  they  did  take  to 
bring  a  joint  action,  in  which  they  have  recovered  judgment  and 
issued  execution  as  the  statute  says— •< as  though  all  the  defend- 
ants were  joint  contractors."  Having  done  this  they  have  released 
two  of  the  defendants,  by  an  instrument  under  seal,  which  they 
do  not  pretend  is  avoidable  or  void  through  fhiud,  error,  or  mistake. 
I  do  not  mean  to  assert  that  the  legislature  foresaw  such  a  result, 
but  I  cannot  say  that  I  have  found  any  sufficient  ground  for  hold- 
ing that  these  distinct  liabilities  are  not  by  the  judgment  merged 
and  blended  into  one,  and  that  the  plidntiflb  having  got  the  Judg- 
ment, were  bound  to  treat  it  as  a  joint  judgment,  reoovered  upon 
an  ordinary  joint  liability.  It  spears  to  me  that  it  concludes  all 
parties  from  going  behind  it  to  ascertain  in  what  way  or  on  what 
grounds  it  was  obtained.  In  Jfopkint  t.  Francii^  18  M.  &  W.  670, 
Park,  B.,  upon  a  question  of  alleged  variance  in  the  statement  of 
a  judgment  says,  it  is  only  necessary  to  shew  a  reooveiy  by  a 
Judgment ;  whether  that  is  obtained  by  default  or  in  any  other 
way,  is  quite  immaterial,  and  Alderson,  B.,  adds :  "  The  statement 
of  the  mode  in  which  the  judgment  was  obtained  has  no  more  to 
do  with  the  judgmsnt  itself,  than  the  reasons  of  a  judge  for  giving 
his  judgment" 


The  25th  and  82nd  sections  of  the  statute  contemplate  soToral 
judgments  being  entered  in  the  one  suit  according  as  the  Tarious 
liabilities  of  the  defendants  are  established  or  not  in  the  oourse 
thereof.  The  plaintiff  does  not  fail  against  all  because  he  may 
fail  against  one,  and  the  discharge  of  a  person  liable  on  a  bill  or 
note  in  one  character  does  not  necessarily  discharge  another  per- 
son liable  on  the  same  instrument  in  another  character.  There  is 
before  Judgment  no  room  for  applying  the  oonseqoences  which 
would  arise  in  a  suit  against  Joint  contractors.  The  statute 
authorises  the  several  parties  to  be  sued  as  being  jointly  and 
severally  liable,  and  the  26th  secUon  is  in  furtheranoe  of  thai 
course,  and  directs  that  the  judgment  shall  be  entered  "according 
as  the  rights  and  liabilities  of  the  respective  parties  may  appear." 
I  do  not  see  that  the  plaintiffs  were  prevented  from  obtaining  a 
verdict  seToring  the  damages,  and  thereupon  entering  separate 
judgments  against  the  drawer  and  against  the  acoeptora  in  tha 
original  cause  here.  As  against  tiie  drawer  and  the  subaequent  en- 
dorser of  a  bill,  it  might  be  right  to  do  so,  for  the  latter  would 
not  be  liable  for  the  costs  of  protest  and  notice  of  dishonour  given 
to  the  drawer.  A  similar  practice  obtains  in  trespass*  where 
there  are  several  defendants,  11  Co.  66.  Autien  v.  WiUitard,  Cro. 
£1.  860.  It  is  easy  to  put  a  case  in  which  it  would  appear  just  to 
some  of  the  defendants  that  a  plaintiff  should  be  compelleii  to  do 
so,  as  where  endorsers  or  drawers  seek  to  defend  themselTes  on 
grounds  not  UTailable  to  makers  or  acceptors,  or  vfee  mtm,  or 
where  an  expensive  litigation  follows  the  pleadings  of  one  defend- 
ant while  the  others  let  judgment  go  by  deiault  It  could  never 
be  the  intention  of  the  statute  thai  a  plaintiff  should  recover  the 
costs  of  such  a  defence  which  failed,  against  a  party  who  made  no 
defence  at  all. 

The  26th  section  of  the  act  must  also  be  considered.  It  is  in 
theee  words:  **The  rights  and  responsibilities  of  the  sereral 
parties  to  any  such  bill  or  note  as  between  each  other  ahall  remain 
the  same  as  though  this  act  had  net  been  passed,  Momng  only  the 
rights  of  the  plaintiff  so  far  as  they  hare  been  determined  by  tha 
judgment,*'  that  is,  as  I  understand  the  meaning,  so  far  as  the 
rights  and  responsibtUties  of  tha  plaintiff,  as  between  him  and  any 
other  party  to  the  bill  are  concerned,  the  judgment  determines 
thtm  and  they  are  not  to  k>e  brought  into  question  again.  As  to 
all  other  parties,  their  rights  and  responsibilities  aa  between  one 
another  are  unaffected.  I  do  not  peroeive  how  that  strengthens 
the  plaintiffs*  contention  in  this  case.  He  lias  obtained  a  judg- 
ment agUnst  this  defendant  Jointly  with  MoPherson  &  Crane, 
founded  on  two  scTcral  simple  oontraet  demands ;  those  demands, 
at  least  as  I  understand  the  law,  are  merged  in  the  judgment,  (see 
Drake  t.  Mitehell,  8  Ea.  261,  per  Lord  EUenborough,  C.  J.,)  and 
thus  his  prior  rights  are  determined  by  the  Judgment,  while  any 
rights  and  responsibilities  as  between  the  defendant  and  MoPherson 
&  Crane,  arising  from  the  latter  having  accepted  for  the  accommo- 
dation of  the  former,  remain  unchanged. 

Suppose  the  defendant,  and  MoPherson  ft  Crane,  had,  at  the 
plaintiff's  request,  aiter  this  same  bill  was  dishonoured,  aooepted 
a  bill  drawn  by  the  plaintiff  on  the  three,  in  satisfaotion  of  the 
dishonoured  bill,  and  that  the  last  accepted  bill  being  also  dis- 
honoured, the  plaintiff  sued  and  reoovered  Judgment  thereon 
against  the  three.  Then  if  the  same  facts  happened,  as  this  plea 
sets  up,  I  presume  it  would  not  be  eontended  that  Jkhjrt  defenca 
could  be  rebutted.  It  must,  I  apprehend,  be  hefd  that  what- 
ever the  nature  of  the  dealing  was  originally,  the  plaintiffs  by 
taking  the  joint  acceptance  had  altered  it  and  must  abide  the 
consequences.  What  real  difference  is  there  between  takicg  a 
new  joint  bill  or  entering  a  joint  judgment  against  the  three  parties 
to  the  old  one  T  If  there  be' any  it  is  rather  against  than  in  favour 
of  the  plaintiffs.  In  each  case  the  plaintiffs  would  have  by  their 
own  aot  changed  their  position  and  the  character  of  their  demand, 
and  as  much  voluntarily  iu  the  actual  as  in  the  supposed  case,  if, 
as  I  hsTe  already  endeavoured  to  shew,  the  plaintiffs  might  have 
entered  seveild  judgments  against  the  drawer  and  the  acceptors, 
and,  if  they  could  not,  I  have  as  yet  heard  no  satisfaotoiy  argu- 
ment  against,  or  answer  to  the  proposition  that  the  simple  contract 
several  claims  became  merged  in  the  Joint  judgment;  wherefore  I 
conclude  that  the  defendant  is  entitied  to  judgment  on  the  demurrer 
to  this  replication. 

Then  comes  the  demurrer  to  the  replication  to  the  third  plea. 
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The  following  fAots  are  ndmitted  on  these  pleadings.  That  the 
judgment  on  which  this  action  is  founded  was  recovered  on  a 
bill  of  eichange  drawn  by  the  defendant  on  MoPherfon  &  Crane, 
and  accepted  by  them  for  the  defendant's  accommodation,  against 
those  three  parties.  That  a  ca.  «a.  was  sued  oat  upon  that  judg- 
ment on  which  writ  McPherson  was  arrested,  and  after  McPher- 
son  was  admitted  to,  and  while  he  was  a  prisoner  npon,  the  gaol 
limits,  the  plaintiffs  discharged  him  from  cnstody,  and  that  the 
plaintiffs  have  not  received  any  money  or  other  thing  in  payment 
or  satisfaction  of  their  jodgment. 

I  have  already  given  my  reasons  for  concluding  that  the  plain- 
tiffs cannot  go  behind  their  judgment,  or  escape  its  legal  conse- 
qnenees  as  a  merger  of  these  prior  rights.  If  that  be  so,  then  the 
simple  fact  is  that  the  plaintiffs  have  discharged  one  defendant  out 
of  three  against  whom  they  had  recovered  a  joint  judgment  oat 
of  custody  on  a  ea,  ta,  issued  in  that  cause.  Without  referring 
to  other  authorities,  the  case  of  Clarke  v.  Clement,  6  T.  R.  526, 
appears  to  me  conclusive  in  the  defendant's  favour,  unless  the 
faot  that  McPherson  was  only  a  prisoner  on  the  limits  makes  any 
differeooe.  The  statute  certainly  enables  a  plaintiff  at  whose  suit 
a  debtor  is  in  execution,  when  such  debtor  obtains  the  benefit  of 
the  limits,  to  issue  ezecntion  against  his  lands  or  goods,  and  if  the 
debtor  shall  afterwards  be  re-committed  to  close  custody,  such  ex- 
ecution is  not  to  be  6tajed.  This,  so  far  differs  from  the  law  of 
Bngland,  where  the  arrest  and  committal  of  a  debtor  to  close  cus- 
tody on  a  ea.  ta»  if  not  an  absolute  satisfaction,  at  least  is  a  sus- 
pensioa  of  all  other  remedy,  and  if  the  debtor  be  di/tKcharged  from 
such  custody  by  the  plaintiff's  consent  or  authority  is  a  complete 
satisfaction.  Tanner  t.  Hague,  7  T.  R.  420,  and  Cattlin  t.  Ker- 
not,  already  cited. 

If  while  McPherson  was  confined  on  the  limits,  the  plaintiffs 
had  issued  an  execution  against  his  lands,  upon  which  lands  suffi- 
cient to  pay  the  debt  had  been  seised,  I  cannot  think  that  he 
(McP.)  must  have  been  kept  a  prisoner  until  the  lands  were  sold, 
lest  by  consenting  to  his  discharge  the  plaintiffs  should  be  deemed 
to  have  obtained  a  satisfaction  in  law,  which  would  prevent  their 
realising  an  actual  payment  of  the  debt  due  to  them.  I  think, 
rather,  that  the  legislature  in  permitting  an  execution  against  the 
debtor's  lands  and  goods  while  be  is  confined  to  the  limits  on  a  co. 
«a.  must  be  considered  as  creating  an  exception  to,  and  not  as  ab- 
rogating, the  previous  rule,  and  that  subject  to  that  exception, 
confiBement  in  execution  on  the  gaol  limits  is  to  be  deemed  equiva^ 
lent  to  close  custody  within  the  walls  of  the  gaol.  If  so  the  de- 
fendant is  in  my-opiaion  enUUed  to  judgment  on  thia  demurrer 
ftlso. 

BiCHABDS,  J.--Plaintiff 'a  demurrer  to  the  third  plea  seems  to 
be  bad,  for  whatever  doubt  there  may  be  as  to  how  far  the  mere 
taking  a  defendant  in  execation  is  a  satisfaction  of  a  jodgment 
whilst  he  is  in  custody  or  when  he  dies  in  custody  {Tkompeon  et 
al.  T.  Parish,  5  C.  B.  N.  S.  685)  it  seems  clear  if  he  is  discharged 
from  custody  by  the  consent  of  the  creditor  the  debt  is  extin- 
guished Catlin  V.  Kernel,  8  C.  B.  N.  S.  799,  fully  sustains  this 
doctrine,  which  is  also  affirmed  by  Willss,  J.,  in  the  esse  5  C. 
B.,  where  the  former  cases  are  referred  to  and  commented  on. 

It  does  not  seem  to  be  disputed  that  if  McPherson  &  Crane 
were  mere  accommodation  acceptors  for  the  benefit,  of  the  defend- 
ant of  the  bill  on  which  the  original  action  was  brought,  that  a 
discbarge  of  them  by  the  plaintiffs  would  not  release  the  defend- 
ant ;  but  it  is  urged  that  the  plaintiffs  having  brought  an  action 
under  our  statute  against  all  the  parties  to  the  bill,  and  having 
recovered  a  judgment  against  them,  the  judgment  is  in  its  nature 
joint,  and  that  a  satisfaciion  or  discharge  of  the  judgment  as  to 
one  defendant  is  satisfaction  as  to  all,  though  such  satisfaction 
arises  merely  as  a  legal  result  from  discharging  a  defendant  fh>m 
custody  without  in  any  way  receiving  compensation  for  the  debt 

If  the  action  had  been  a  separate  one  against  the  several  par- 
ties to  the  bill,  merely  signing  a  composition  deed  and  discharg- 
ing McPherson  &  Crane  in  the  suit  against  them,  would  not 
destroy  the  plaintiff's  right  to  collect  the  amount  from  the  de- 
fendant in  this  action  brought  against  him.  The  case  then  turns 
upoD  the  effect  of  our  statute  (Consol.  Stat.  U.  C,  ch.  42,  sec. 
28,  24,  25,  26,  81,  82,  and  85),  under  which  the  plaintiffs  must 
include  aU  the  partiea  to  the  note  or  bill  in  any  action  to  be 


brought  to  recover  the  same  under  the  penalty  of  recovering  finU 
costs  in  only  one  of  the  suits  and  disbursements  in  the  others. 

This  mode  of  joining  the  makers  and  endorsers  of  bills  and 
promissory  notes  in  this  province  was  first  permitted  as  to  bills 
and  notes  under  £100  by  provincial  statute,  5  Wm.  4,  e.  1.  The 
mode  of  declaring  under  that  statute  was  on  the  money  counts 
and  attaching  to  the  declaration  a  copy  of  the  note  or  bill  sued 
on.  This  section  was  repealed  by  prov.  stat,  8  Vic,  ch.  8,  when 
the  form  now  in  use  was  established  by  that  Act.  The  sections 
referring  to  set-off  in  the  stat.  of  5  Wm.  4,  were  as  follows :— * 
Sec.  6:  "That  in  any  such  action  any  person  or  persons  sued 
shall  be  entitled  to  set  off  his  or  their  demands  against  the  plain- 
tiff in  the  same  manner  as  thongh  such  defendant  or  defendants 
had  been  sued  in  the  form  heretofore  used.  Section  7  provides 
that  if  upon  the  trial  of  any  such  action  the  whole  amount  of  the 
demand  set  off  by  any  or  all  of  the  defendants  and  allowed  by  the 
jury  shall  be  equal  to  or  shall  exceed  the  amount  of  the  plaintiff's 
demand  as  proved  on  the  trial,  the  jury  shall  find  a  verdict  in 
favour  of  the  defendants  generally,  but  if  the  jury  shall  allow 
any  demand  as  a  set-off,  and  still  find  a  balance  in  favour  of  the 
plaintiff,  they  shall  state  in  their  verdict  the  amount  which  they 
allow  to  each  defendant  as  a  set- off  against  the  plaintiff's  de- 
mand." The  title  of  the  Act  5  Wm.  4,  is :  **  An  Act  to  prevent 
the  unnecessary  multiplication  of  law  suits  and  inerease  of  eoete 
in  actions  on  notes,  bonds,  bills  of  exchange,  and  other  instru- 
ments," and  the  preamble  recites  that  it  is  expedient  to  make 
such  alteration  in  the  law  as  will  prevent  the  necessity  of  brings 
ing  separate  actions  for  sums  not  large  in  amount,  against  the 
several  makers  of  a  bond  or  other  instrument,  or  against  several 
persons  liable  to  be  sued  upon  a  bill  of  exchange  or  promissory 
note,  as  maker,  endorser,  and  acceptor.  The  6th  and  6th  sections 
above  quoted  were  also  repealed  by  statute  8  Vic,  ch.  8  a&d  seo. 
8  of  that  statute  was  substituted  for  them.  This  is  section  82  of 
the  Consol.  Stat.  It  provides  that  in  such  action  any  person  sued 
may  set  off  against  the  plaintiff  any  payment,  claim,  or  demand, 
whether  joint  or  several,  which  in  its  nature  and  cironmstanoes 
arises  out  of  or  is  connected  with  the  bill  or  promissory  note  that 
forms  the  subject  of  such  joint  action,  or  the  eonsideration  there- 
of, in  the  same  manner  and  to  the  same  extent  as  though  such 
defendant  had  been  separately  sued  ;  and  if  the  jury,  after  allow- 
ing any  demand  as  a  set-off.  shall  find  a  balanea  in  fkvoor  of  the 
plaintiff,  they  shall  state  in  the  verdict  the  amount  which  they 
allow  to  each  defendant  as  a  set-off  against  the  plaintiff's  de- 
mand. 

The  effect  of  the  enactment,  as  I  understand  it,  is  to  confine 
the  set-off  of  the  defendants,  or  any  of  them,  to  any  payment, 
claim,  or  demand,  which  in  its  nature  or  circumstances  arises  out 
of  or  is  connected  with  the  bill  sued  on.  Whereas  under  the  for- 
mer Act  any  of  the  defendants  were  allowed  to  set  off  any  of  their 
demands  In  the  same  way  as  if  they  had  been  sued  alone.  Under 
both  Acta  if  the  set-off  of  all  the  defendants  was  less  than  the 
note  the  plaintiff  had  a  verdict  for  the  balance.  If  the  set-off  of 
the  defendants  equalled  the  note  the  verdict  would  be  for  all  the 
defendants. 

By  sec.  26,  Con.  Act  (the  soetlons  being  the  same  in  both  Acts) 
the  rights  and  responsibilities  of  the  several  parties  to  any  such 
bill  or  note  as  between  each  other  are  to  remain  the  same  as  if  the 
Act  had  not  been  passed,  save  only  the  rights  of  the  plaintiff  so 
far  as  they  may  have  been  determined  by  ^e  judgment. 

The  object  the  legislature  had  in  view  was  undoubtedly  the 
saving  of  costs,  and  the  most  convenient  mode  of  doing  so  seemed 
to  be  by  allowing  all  the  parties  to  be  sued  in  the  same  action, 
and  in  the  form  of  the  declaration  they  are  stated  to  be  jointly 
and  severally  liable,  the  joint  liability  being  created  by  the  su- 
tute,  the  several  liabilities  arising  from  the  legal  effect  of  the 
instrument. 

The  proposition  that  the  rights  of  the  plaintiffs  merged  in  the 
judgment  when  that  was  perfected,  an  a  general  one,  would  hardly 
be  disputed,  and  if  the  legislature  had  merely  declared  that  the 
liability  of  the  maker  and  endorsers  of  a  promissory  note  should 
be  that  of  joint  and  several  makers,  and  bad  made  no  further  pro- 
vision indicating  an  intention  of  preserving  their  individual  rights, 
then  if  a  plaintiff  sued  defendants  jointly  it  might  well  be  held 
that  ho  treated  them  as  only  joiatiy  liaUe,  and  that  a  discharge 
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of  one  wft8  a  diaoharge  of  the  whole,  no  matter  if  the  person  so 
disobarged  waa  prinarilj  liable  to  pay  the  debt  or  not  But  the 
Ifgialatare  have  aombtakablj  dcolared  their  intention  of  preserr- 
Ing  the  right  to  the  defendants  to  call  each  other  as  witnesses,  and 
to  alio  IT  to  each  any  set  off  thai  arose  oat  of  the  note  transaction 
(and  as  the  first  statnte  stood,  any  set-off  whatever)  whioh  ooald 
not  be  done  if  they  were  to  be  vieired  merely  as  joint  contractors ; 
and  then  as  if  to  pat  the  matter  beyond  doubt  the  26tb  section 
already  quoted  declares  that  the  rights  of  the  parties  to  the  note 
or  bill  between  themselves  are  not  to  be  affected. 

This  section,  iir  my  judgment,  may  be  fairly  read  as  applying 
to  the  preservation  of  the  pl^ntiff 's  rights  as  well  as  to  those  of 
any  other  of  the  parties  to  the  bill  or  note.  If  the  exception  had 
not  been  introduoed  it  might  be  contended  that  the  words  **  seve- 
ral parties"  to  the  bill  or  note  in  the  way  they  are  inserted  in  the 
statute  mean  parties  other  than  the  plaintiff  in  tha  action.  The 
exception  being  introduced,  it  is  then  manifest  the  plaintiff  is  one 
of  the  parties  referred  to  in  the  section,  for  it  says — **  Saving  only 
the  rights  of  the  plaintiff  so  far  as  they  may  have  been  deter- 
mined  by  the  judgment.*'  Then  are  there  are  any  rights  of  the 
plaintiff  undetermined  by  the  judgment  whioh  evst  and  which  are 
to  remain  the  eame  as  though  the  Act  had  not  been  passed?  The 
wordiog  of  the  section  seems  to  imply  that  such  rights  do  exist, 
and  that  only  such  of  them  as  have  been  determined  by  the  judg* 
ment  are  taken  away.  Were  -it  otherwise  intended  the  section 
would  have  simply  deolared  that  the  rights  of  all  the  other  parties 
to  the  bill  except  the  plaintiff  should  remain  the  same  as  if  the 
Act  had  not  passed.  The  amount  the  plaintiff  is  entitled  to  re- 
oover  from  the  defendant  and  the  right  to  recover  against  each  is 
determined  by  the  judgment,  end  under  the  statute  as  between 
the  plaintiff  and  the  other  parties  to  the  bill  or  note  that  is  so  far 
determined  that  the  right  to  bring  them  into  discussion  again  does 
not  **  rsfiiMfi."  But  the  right  to  release  a  drawer  or  endorser 
without  tlMreby  releasing  the  maker  or  aooeptor,  still  in  my  Judg- 
ment remains.  That  was  a  right  whioh  existed  before  the  Act 
was  passed,  and  which  ought  to  remain.  There  is  no  justice  in 
the  ground  taken  by  the  defendsnV— it  is  purely  teehaioal*-«nd  if 
wo  can,  without  doing  violeaoe  to  any  principle  of  law,  preserve 
to  the  plaintiffs  their  right  to  recover  money  undoubtedly  due 
them — we  ought  to  do  so.  I  do  not  think  the  legislature  ever  in* 
tended  to  place  a  plaintiff  in  any  worse  position  than  he  would 
have  been  in  if  be  bad  sued  separately  when  they  compelled  falm 
under  the  penalty  of  losing  costs  to  sue  all  the  parties  to  the  bill 
in  one  action,  and  if  the  effect  of  the  enactment  is  that  the  plain- 
tiff cannot  compound  with  an  insolvent  endorser  on  a  bill  without 
discharging  the  maker  his  rights  are  prejudicial,  without  any  cor- 
responding advantage  to  himself,  and  without  any  apparent  reason 
therefor. 

Why  should  not  the  plaintiffs'  rights  in  this  respect  he  preserved 
after  the  judgment  as  well  as  before  T  The  proceeding  authorised 
by  the  Act  was  certainly  a  novel  one — practically  it  was  found  to 
work  well,  and  after  it  had  been  in  operation  about  fifteen  years, 
the  clause  limiting  its  operation  to  bills  under  a  hundred  pounds 
was  repealed.  I  doubt  if  this  would  have  been  done  if  it  had 
beeu  supposed  that  the  oonstructioa  now  contended  for  by  the 
defendant  was  the  true  one.  The  rights  of  all  parties  to  a  bili 
were  to  be  protected  so  far  as  was  consistent  with  the  bringing  of 
the  action  in  this  form,  and  as  I  cannot  see  any  reason  why  the 
legislature  did  not  intend  to  preserve  to  a  plaintiff  rights  similar 
to  those  exercised  by  these  plaintiffs,  and  as  the  words  of  the  26th 
section  seem  to  me  to  be  broad  enough  to  cover  such  rights,  I 
think  they  ought  to  recover,  and  are  entitled  to  judgment  on  the 
demnrrer  to  the  replication  to  the  second  and  third  pleas.  I  think 
it  sufficiently  appears  from  the  replication  that  the  jndgment  sued 
on  wa9  an  action  under  our  statute  against  the  drawers  and  ac- 
ceptors of  a  bill  of  exchange. 

Haoaktt,  J.-»Our  legisAature,  for  reasons  sattsftuitory  to  them- 
selves, made  an  innovation  on  long-established  law  by  permitting, 
and  under  penalty  of  loss  of  costs  practically  compelling,  the 
Joinder  of  the  various  parties  to  a  bill  or  note  in  the  same  action. 
It  appears  to  me,  after  the  best  consideration  I  cen  give  the  point, 
that  in  so  doing  it  was  intended  to  leave  the  respective  rights  and 
responsibilities  of  the  parties  amongst  themselves  unioucbed. 
And  that  although  in  form  tlie  reoovery  of  Judgment  presented  the 


several  defendants  as  joint  debtors,  that  it  was  designed  to  leave 
tbo  plaintiff  to  deal  with  them,  and  them  to  deal  with  each  other, 
as  if  separate  judgments  had  been  revovered.  The  rule  of  law 
that  the  taking  in  execution  the  body  of  one  joint  debtor  was  in 
effeqt  a  discharge  of  all  others,  is  at  best  one  of  a  technical  far 
more  than  a  meritorious  character. 

It  seems  to  me  that  to  apply  it  to  the  case  of  a  judgment 
recovered  solely  on  the  authority  of  our  prorincial  statntesi 
would  be  to  extend  the  technicality  instead  of  confining  it  withia 
its  well  established  bounds.  An  opposite  view  might  be  pushed 
to  inconvenient  lengths.  Frinui  faae,  any  one  defendant  paying 
the  whole  of  a  joint  judgment  in  contract,  has  his  claim  for  con* 
tribntlon  against  his  co-defendants.  I  think  it  certain  that  the 
ooHlefendant  is  allowed  to  go  behind  the  judgment,  as  It  weroi 
and  shew  that  he  was  a  mere  surety  for,  or  joint  maker  with  the 
other  defeadaat  for  the  tatter's  accommodation. 

I  do  not  see  why  a  plaintiff  who  obeys  the  jMn  requirement 
of  our  statute,  may  not  have  as  good  a  right  to  shew  that  although 
in  form  his  judgment  against  several  def»daats  as  eo-eontraetors, 
yet  that  in  sulwtanoe  they  must  stand  towards  him  in  the  same 
footing  as  if  he  hsd  sued  them  separately.  I  give  this  opinion 
with  pome  hesitation,  but  I  see  no  other  way  by  vrliioh  I  eau  earrj 
out  what  appears  to  me  to  be  the  intention  of  an  Act  of  Fariia* 
ment,  which,  it  fs  admitted,  makes  a  clear  alteration  in  the  ordi« 
nary  coarse  of  law.  It  has  not  been  argued  before  us  that  separate 
judgments  might  have  been  entered  under  our  statute,  and  it  is 
possible  that  plaintiffs  should  have  sought  the  •id  of  the  eouri  to 
amend  the  entry  to  entitle  him  to  the  full  benefit  of  the  eoostmo* 
tion  we  place  on  the  statute. 

Judgment  for  plaintiff— DaapiB,  C.  J.,  dissenting. 


CHAMBERS. 


Biparted  hf  Bsaaar  A.  Hiaanoir,  Biqahe^  BwtiiteraMAw. 


SzaLssT  T.  Mamiuia  it  al. 

AML  1.  Timt  trbm«  notlM  of  trial  to  Irrtgnlftr  dtttadaat  to  toot  bonad  to 
till  ft  verdlet  to  iwidwea  ssalast  hta,  mad  Umb  bow  •ffitoat  ft  on  ihosroaad 
of  tn«gukrity :  htomonpraperooiunMtotoiiiofotowtwIdoUiaiMttoobalbte 
trtal  hid. 

BM,  2  That  tkMvcftu  be  only  «netamw  hook  hi  ft  eaeaSiivklehtHOO  hook  muBl 
eoDtftlB  all  tke  ploodloga  lo  the  oraaa  to  torao.  Wboro  an  torao  book  ontfttod 
tho  ploftt  of  one jof  MTeral  dolbadaata  it  wm  hold  to  bo  inw(ulAr. 

Bdd,  8.  PlalBttir  can  only  mtto  BOUeaor  trtol  wiik  hto  npti^atioa  when  Ibat 
iBplfaBttoB  to  IB  donial  of  drSmdaut**  plaadlag,  Whara  BOilra  of  trial  was 
aerved  with  a  repUcatloa  oontoaiiBg  aad  amkUaf  tha  plaa  ofdi-fcndanf,  it  waa 
aet  aside  wUk  eoata.  , 

(Ghambofa,  May  %  1881} 

This  was  an  action  on  contract  brought  against  three  defend- 
ants. Two  of  them,  Manning  and  McDonald,  appeared  by  one 
attorney,  and  the  remaining  defendant,  Wright^  appeared  by  a 
different  attorney. 

The  declaration  in  the  first  count  set  out  the  contract  for  the 
doing  of  certain  work  in  the  County  of  Grey,  and  averred  non- 
psyment  as  a  breach.     The  common  counts  were  added.  ' 

Deftodaat  Wright  pleaded  to  first  count  that  he  did  not  agree 
in  manner  and  form  as  alleged  in  the  dedaration.  He  pleaded 
never  indebted. to  the  common  counts. 

Defendants  Manning  and  McDonald  pleaded—* 

Ist  To  first  connt    Did  not  agree. 

2nd.  To  second  count.  That  no  estimates  were  to  be  paid  unless 
upon  certain  monthly  certificates,  and  that  before  action  defend- 
ants paid  all  estimates  given  upon  monthly  certificates. 

SriL  To  third  count  That  work  to  be  done  to  satisfkction  of 
County  Engineer,  and  not  so  done. 

4th«  To  BO  much  of  first  and  seoond  counts  as  regards  extra 
work,  that  none  was  to  be  paid  for  unless  ordered  in  writing,  &o<; 
and  that  defendants  paid  for  all  so  ordered. 

6th.  To  so  much  of  first  and  second  counts  as  regards  extM 
haul  of  graveli  Ac;  non-performaaoe  of,  a  oondition  precedent. 
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6th.  To  seaond  ooant — never  indebted. 
7th.  "  — pajment. 

8th.  ••  — «etM)ff. 


PlaiDtiffs  took  isBne  on  the  first,  seccmd,  third,  fifth,  sixth, 
Beventh,  and  eighth  pleas  of  defendants.  Manning  and  McDonald, 
and  replied,  iraiTer  of  orders  for  extra  work  as  to  fourth  plea. 
PlaintMb  at  same  time  serred  on  defendants,  Manning  and 
MeDonald,  an  issne  hook,  omittiag  the  pleadings  relating  to  de- 
fondaot,  Wright,  and  served  notice  of  trial  for  Vie  l&st  assiies  for 
the  oonnty  of  Qrey. 

The  attorney  for  defendants.  Manning  and  McDonald,  ott  the  next 
day  returned  the  issne  book  with  a  written  notice  informing  plain- 
tiffs thai  he  would  not  accept  the  issue  book  and  notice  of  trial  as 
regular— 

1st  Because  issue  had  not  been  joined  between  the  parties  on 
plaintiff's  replication  to  the  fourth  plea  of  defendants. 

2ad.  Because  the  said  replication  was  in  denial  of  defendants' 
fourth  plea. 

8rd»  Because  of  the  omission  of  the  pleadings  as  regards  de- 
fendant Wright. 

Plaintiff  not  having  signified  his  intention  of  abandoning  his 
proceedingn  as  irregular, 

B.  A.  S^trriaan  obtained  a  summons  oalUng  on  plaintiff  to  shew 
cause  wliy  the  issue  book  and  notice  of  trial  should  not  be  set 
aside  with  costs  on  the  grounds  above  stated.  JSe  referred  to 
Rule  Pr.  No.  86.    Har.  C.  L.  P.  A.  612. 

Cause  was  shewn. 

MoLkam,  C.  J. — This  summons  must  be  made  absolute  with 
costs.  I  do  not  think  defendants  are  oblifsed  to  wait  till  plidntiff 
obtuns  a  ventict,  and  then  move  to  set  aside  the  verdict  for  irre- 
gularity. It  is  more  proper  for  them  to  apply,  as  they  have  done, 
here  ;  and  to  have  the  proceedings,  if  irregular,  set  aside  before 
fhrther  costs  are  incurred  by  either  party.  I  think  there  can  only 
be  one  issue  book  in  a  cause,  and  that  it  should  contain  all  the 
pleadings  in  the  cause  to  ifsue.  The  objection  to  the  issue  book, 
as  not  containing  the  pleadings  of  the  defendant  Wright,  is  good. 
Besides  it  cannot  be  said  that  plaintiffs  replication  to  the  fourth 
plea  of  defendants.  Manning  and  McDonald,  Is  in  denial  of  that  plea. 
(Bulo  86.  Har.  G.  L.  P.  A.  612.)  Not  being  so,  phdnliff  was  not 
in  a  position  to  serve  notioe  of  trial  with  that  replication. 

Summons  absolute  with  costs. 


REVIEWS. 


Stml  ▼.  Mahhixq. 


Decdk  of  pUdntif'i  uUnmeM  httmom  repUeatim  tmd  mnUet  tf  UiA^VMiot  4/ 

trial  1^  MM  cil0nmp--&IIAv  ««<dB. 

WlMr«  tbe  attorney  for  plaintiff  dM  after  ■•rrloe  of  repIieatUm  and  Halhrs  aai^ 
Tie*  of  notl^  of  trial,  and  »  new  attoni«v«  tlKiiliig  hiin«»lf  plaintiff '■  aUoriMj, 

Kva  notice  of  trl»l  withont  a  notice  of  the  appotntinant  ckfa  new  ftttome.r 
ting  been  preTlooaly  f  lT«n,  the  notice  of  trial  waa  vet  aaide  with  coats. 

(Chainbera,  Mi^  VI,  1808.) 
This  was  an  action  on  a  eootmct  for  the  pcrfDrmanoe  of  work 
by  defendant  for  plaintiff — breach  non-^payment. 

Tbe  declaration  also  contained  the  common  counts  for  work  and 
labour. 

On  20th  April,  1861,  the  declaration  was  tiled.  During  the 
same  month  defendant  pleaded,  and  replication  was  filed.  Notice 
of  trial  was  given  on  15th  August,  1862  for  the  last  Assises  for  the 
County  of  Grry.  Between  replication  and  notice  of  trial  A.  Q. 
Fraser,  plaintiff's  attorney  on  tbe  record,  died.  The  notice  of 
trial  was  signed  **  Duncan  Maodonell,  plaintiff's  attorney." 

R.  A,  JJarriMon  obtuned  a  summons  calling  on  the  plaintiff  to 
show  cause  why  the  notice  of  trial  should  not  be  set  aside  upon 
the  ground  that  the  attorney  for  the  plointiff  named  in  the  pro- 
ceedings died  between  the  service  of  the  replication  and  tbe  notice 
of  trial,  and  no  notice  of  the  appointment  of  a  new  attomej  was 
given  to  defendant  before  serf  ice  of  the  notice  of  triaL 

Jf.  S,  Jaekton  contra. 

JTokn  Faierton  sopported  the  summons,  citing  Rffiand  r.  Noakea, 
I  TaMt.  «42|  AMhit^  T.  JBroiMh  16  Jur.  S9d. 

Bmwabimi,  J.,  upon  the  authori^  of  the  cases  eited»  made  ab- 
solute the  sommons  with  costs. 


The  Statutks,  Qbnbral  Orders  and  Rboulations  rblatinq 
to  tbe  practici,  pleading  and  jurisdiction  of  the  cuurt 
of  cnancert,  with  copious  notss,  containing  a  sumuarr 
OF  ETER7  Reported  Decision  therein.  By  Oeor^e  Ottborno 
Morgnn,  M.A.,  of  Lincoln's  inn,  B&rrister-at-Law,  late 
Stowel,  Fellow  of  University  College,  and  Eldon  Law  Scholar 
in  tbe  University  of  Oxford.  Third  edition,  considerablj 
enlarged.  London :  V.  &  R.  Stevens  and  Ilaynes,  Law 
Booksellers  and  Publiahers,  26  Bell  Yard,  Linooln's  Inn, 
1862. 

Mr.  Mox^n  hae  done  for  the  Cbanoery  Aets  and  orders 
what  Mr.  Finlayson  and  others  have  done  for  tbe  English 
Common  Law  Frocedore  Acts,  and  Mr.  Harrison  for  the 
Upper  Canada  Common  Law  Procedure  Acts.  He  has  taken 
the  Aots  and  Orders  section  by  section,  and  thereunder  noted 
every  decided  ease  bearing  upon  the  seotion  noted.  In  this 
way  the  reader  is  enabled  to  read  each  section  by  tbe  light  of 
adjudged  oases.  The  volume  has  little  of  the  formality  of  a 
treatise,  but  lor  practical  purposes  is  really  more  convenient* 

Tbe  first  edition  of  Mr.  Morgan's  work  was  published  in 
1858.  At  that  time  he  noted  no  less  than  twelve  hundred 
reported  cases.  The  second  edition  was  issued  in  1860.  In 
that  edition  he  noted  nearly  three  thousand  cases.  He  en- 
larged the  first  part  of  his  work  containing  tbe  statutes  relat- 
ing to  the  practice  and  jurisdiction  of  the  court.  In  reality 
the  second  edition  of  the  work  was  a  new  work.  The  second 
edition  was  rapidly  sold,  and  now  in  1862  we  have  the  third 
edition.  In  this  edition  the  whole  of  the  notes  have  been 
oarefallj  collated  ifvith  the  wo.rks  of  Daniell,  Sidney  Smith, 
and  other  approved  test  writere,  as  well  as  with  the  references 
in  Cbitteys'  Equity  Index,  under  the  tittle  **  Practice."  The 
whole  is  accompanied  with  an  elaborate  indes,  not  the  least 
useful  part  of  the  work. 

The  Legislature  and  the  oonrts  have  of  late  done  much  to 
consolidate  the  praotice  of  the  conrts  both  of  Law  and  Equity. 
Formerly  the  practice  could  only  be  found  by  reference  to 
well  known  treatises,  snob  as  Tidd  and  Archbold's  Practice, 
and  Maddock  and  Daniell  In  Equity. 

That  which  formerly  could  only  be  found  by  reference  to 
the  pages  of  several  ponderous  volumes  may  nowbe  found 
tersely  and  succinctly  expressed  in  the  well  arran^^ed  sections 
of  a  Consolidated  Act,  with  rules  and  orders  made  in  pursu- 
ance thereof  and  notes  thereunder,  published  within  the  covers 
of  an  ordinary  volume  of  500  or  600  pa^i^es. 

Mr.  Morgan  has  done  his  work  well  and  done  it  at  the 
proper  time.  Of  this  the  best  proof  is  the  fiatterinji;  reception 
accorded  to  each  edition  of  bis  work.  He  so  far  appears  to 
be  without  a  competitor  worth  naming. 

The  edition  before  us  is,  like  former  editions,  divided  into 
two  parts.  The  first  contains  statutes  regulating  the  practice 
and  jurisdiction  of  the  Court  of  Chancery.  The  second,  the 
consolidated  general  orders  of  the  court. 

The  first,  contains  tbe  Act  to  amend  the  lavr  relating  to  the 
custody  of  infants  (2  and  3  Vic,  c.  54.) — The  Act  f<»r  perpet- 
uating testimony  in  certain  cases  (5  and  6  Vic,  c.  69,) — The 
Attornies  and  Solieitors  Act  (6  and  7  Vic,  c.  73.)->The  Act 
amending  the  latter  Act  (23  and  24  Vic,  c.  127,)— Several 
clauses  of  tbe  Lands  Clauses  Consolidation  Act  (8  Vic, 
0, 18,)— The  Trustee  Relief  Act  (10  and  11  Vic.  c  96.)— The 
Act  for  the  further  relief  of  Trastees  (12  and  13  Vic,  c  76,) 
—The  Trustee  Act  of  1850  (13  and  14  Vic,  0.  60,)— The  Trus- 
tee Extension  Aclof  1852  ( 15  and  16  Vic,  c.  55,)— The  Act  for 
diminution  of  Delay  and  expenae  in  proceedings  in  Chancery 
(13  and  14  Vic,  c.  35,)— The  Act  establishing  the  Court  of 
Appeal  in  Chancery  (14  and  15  Vic,  c.  83.) — ^The  Master  in 
Chancery  AboHlAon  Act  (15  and  16  Vict.,  o.  80.)— Tbe 
improvement  of  Jurisdiction  of  Equity  Act  (15  and  16  Vic, 
c  66,)— The  Suitors  in  Chancery  Relief  Aot  (15  and  16  Vic, 
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Q.  g7^) — The  Aot  relating  to  the  appointment  of  persons  to 
administer  oaths  in  Cbiincery  (16  and  17  Vic,  c.  78,) — ^The 
Infants  Settlement  Act  (18  and  19  Vic.,  c.  43.) — The  Leases 
and  Sales  of  Settled  Estates  Act  (19  and  20  Vic,  c  120.)— 
The  Act  amending  the  last  named  Act  (21  and  22  Vic,  c  77,) 
— The  Chancery  Amendment  Act  (21  and  22  Vic,  c  27)— The 
Law  of  property  and  Trustees  Relief  amendment  Act  (22  and 
23  Vic,  c  35,) — ^The  Aot  amending  the  last  named  Act  (23 
and  24  Vic,  c  38,) — ^The  Chancery  Evidence  Tom  mission  Act 
(23  and  24  Vic,  c.  128,)— The  Trustees  and  Mortgagee's  Act 
(23  and  24  Vic,  c  145.)— The  Act  fur  the  Relief  of  Prisoners 
in  contempt  (23  and  24  Vic,  c  149.) 

The  second,  contains :  L  The  preliminary  order.  11.  Con- 
Teyancing  Counsel  of  the  Court.  III.  Solicitors  and  parties 
acting  in  person  and  service  on  them  respectively,  IV.  Com- 
missions to  administer  oaths  in  Chancery.  V.  Official  attend- 
ance and  vacations.  VI.  Selection  of  Court  Vlf.  Parties, 
and  persons  under  disability  and  paupers.  Till.  Pleadings 
and  written  proceedings  generally*  IX.  Bills.  X.  Service 
of  copy  of  Bill.  XI.  Interrogatories.  XTI.  Process  for  want 
of  answer.  XIII.  Traversing  note.  XIV.  Demurrers  and 
Pleas.  XV.  Answers.  XVI.  Procedure.  XVII.  Replica- 
tion and  joinder  of  issue.  XVIII.  Affidavits.  XIX.  Evidence. 
XX.  Preliminary  accounts  and  inouiries.  XXI.  Setting 
down  and  hearing  causes.  XXII.  laking  bills  |7ro  eonfesso, 
XXIII.  Decrees  and  orders.  XXIV.  Receivers.  XXV.  In- 
junctions. XXVL  Stop  orders.  XXVII.  Destringas.  XXVIII. 
Stihptenas.  XXIX.  Process  to  enforce  descrees  and  orders. 
XXX.  Process  generally.  XXXI.  Rehearings,  Bills  of  Re- 
▼iow,  &c  XXXII.  Review  and  supplement.  XXXIII. 
Motions.  XXXIV.  Petitions.  XXXV.  Proceedings  in  Cham- 
bers. XXXVI.  Office  oopies.  XXXVII.  Computation  of 
time,  &c  XXXVIII.  Solicitors  fees.  XXXIX.  Court  fees. 
XL.  Officers  of  Court.  XLI.  Proceedings  under  Statutory 
jurisdiction  of  Court.  XLII.  Miscellaneous  points,  regula- 
tions as  to  fees,  costs,  and  charges. 

We  have  only  to  add,  that  many  provisions  contained  in  our 
statutes  regulating  the  jurisdiction  of  the  Court  of  Chancery 
in  Upper  Canada  are  taken  from  English  statutes,  and  that 
very  many  of  the  general  orders  of  our  Court  of  Chancery 
correspond  with  orders  of  the  English  Court  of  Chancery. 
This  of  itself  is  a  sufficient  recommendation  of  Mr.  Morgan's 
work  to  Canadian  practitioners. 

The  English  decisions,  so  far  as  applicable,  will  be  found 
invaluable  in  the  construction  of  our  statutes  and  orders. 

Messrs.  Rollo  &  Adams,  the  well  known  and  enterprising 
law  publishers  and  booksellers,  of  Toronto,  are  the  agents  of 
Messrs.  V.  &  R.  SteveciS  &  Haynes.    Orders  given  to  them 
will  receive  prompt  attention  from  the  English  publishers. 

The  Law  Magazink   akd  Law  Retisw  foe   Mat,    1862, 
Butterworths,  7  Fleet  Street,  London,  is  receired. 

The  contents  are  as  usual  learned,  interesting  and  instrac- 
tive.  They  are,  1.  Holy  orders  as  disqualifving  for  the  House 
of  Commons  or  the  Bar.    2.  International  general  average. 

3.  The  rights,  disabilities  and  usages  of  the  Ancient  Peasantry. 

4.  The  machinery  of  legislation.  5.  The  science  of  civilisa- 
tion. 6.  On  equitable  interests  in  ships.  7.  The  law  of 
judgments.  8.  On  charitable  trusts.  9.  On  insanity  and 
prodigality.  10.  Decrees  nisi  in  divorce.  11.  Case  of  W. 
Digby  Seymour,  Q.C.,  M.P. 

This  magasine  retains  unimpaired  its  reputation  for  learn- 
ing and  ability.  It  is  a  great  pleasure  to  be  enabled  to  read 
its  pages.  The  articles  are  always  well  written,  and  often 
deeply  interesting  to  the  lawyer  and  legislator.  We  hope 
in  our  next  issue  to  republish  the  paper  on  **  Holy  Orders  as 
disqualifying  for  the  House  of  Commons  or  the  Bar.''  Ik 
will  be  read  nere  with  as  much  interest  as  in  England. 

We  ha?a  received  Tkb  Loasov  Qvabtsblt,  Tbx  Edotbumb, 


and  The  Westminster,  for  May,  together  with  Blackwood* 
from  Messrs.  Leonard,  Scott  &  Co. 

Messrs.  Leonard,  Soott  So  Co.,  do  great  service  to  the  cause 
of  literature  in  re-printing  these  standard  Reyiews.  The  best 
talent  in  England  is  employed  upon  them.  The  papers  on 
religion,  philosophy,  and  statesmanship,  are  of  a  Tery  high 
order.  All  are  profound— not  the  ephemeral  papers  of  a  day, 
but  essays  the  result  of  full  inTestigation  and  great  thought 
We  are  informed  that  the  circulation  of  these  Reviews  is  much 
greater  in  the  United  States  and  Canada  than  in  Great  Britain. 
We  are  not  surprised  at  this  information.  The  American 
reprints  are  not  nearly  so  expensive  as  the  English  copies. 
This,  when  we  mention  the  fact,  that  Messrs.  Leonard,  Scott, 
&  Co.,  pay  the  English  publishers  for  the  priyil^;e  of  re-print- 
ing, is  greatly  to  their  credit  Any  one  of  the  four  Reviews 
ooay  be  had  for  $3,  any  two  for  $5,  and  all  together  for  $10 
per  annum. 

GoDET^s  Ladt*s  Book  for  June  is  received.  The  first  plate 
is  sitting  for  a  portrait     Then  a  magnificent  colored  fashion 

Slate  for  June ;  then  several  other  plates  of  lesser  importance, 
'he  letter  press  is  as  usual  all  that  can  be  desired.     We  know 
of  no  Magazine  so  well  adapted  to  the  purposes  for  which  it  is 

EublishecL  The  reading  is  entertaining  and  instnictiva  No 
idj  should  be  without  it  It  is  welcome  to  every  household. 
It  is  edited  with  great  care  and  much  wisdom,  and  richly 
deserves  the  immense  patronage  bestowed  upon  it 


APPOINTMENTS    TO    OFFIOE,    AC. 


GBOWIf  LAW  orncBBS. 

TiM  RON.  JOHX  SAND? IBLD  MoDOVAbD  Q.O.,  to  U  AUohmt  Q^nwA  Ibr 
Upper  Cknadft.  la  tb«  room  and  slead  of  Tho  Hob.  John  A.  MaedonaMt 
TMtgnad.— (Qawttod  May  31,  ISSi.) 

The  HON.  ADAH  WILSON,  Q.(X,  to  Im  Solleltor  Oanonl  4br  Uppor  Oraada.  In  th» 
room  and  atvad  of  Um  Honorablo  Jtmm  Fatton,  0.0,  raLcnad.— (OaMttad* 
Maj  81,  ISeS.) 

PBOVIKCIAL  LAW  OLBRK& 

OnSTATUS  WILLIAM  WI0K8TKAD.  M^qnlf,  to  te  Uw  dark  of  tba  LaglBln- 
tiT«  Attomblr  of  the  t»roTtnoe  itf  Chnada.— (Qaaetted  Mmj  17,  ISSSL) 

XDWARD  LVWI8  M0NTBZAM8KRT,BMnlra,to  be  Uwaerkof  cbaL^iialatlva 
OooneU  of  Uia  ProTlaoe  of  Oanada.— (Oaietted  Utj  17, 1802.) 

NOTARIES  PUBLia 

JAUBS  T.  MAOLVOn,  of  Bowmanvllla,  Vaq.,  AttoreaT«t*Iaw,  to  ba  a  Notarr 
Pablio  In  Upper  Oanada.— (Qaaatted  May  S,  1862.) 

SAMUKL  QOODiSNOUOH  LTNN.  of  KKanrllle,  SiqalfW,  to  te  a  Notery  Pnbllo 
la  Upper  Oanada.— (Oaaettad  M«y  S,  18«2.) 

JAMBS  VINR  of  Inff^rMll,  Siqalra^  to  be  a  NoUry  PabUe  In  Upper  Oaaada.— 
(Oaietted  May  10, 18e±)  • 

QBOROB  GARR  SHAW,  of  8mlUi*a  PaUa,  Attorney  at  Iaw,  to  te  a  Notary 
PnbU&— (Oaaetted  M«y  10, 1802.) 

LAWRBNOB  BN0LT8H.  of  Oahawa.  Mifaim,  to  be  a  MoCary  Pabtts  la  Upper 
Quiada.-<Oaaett»d  May  17, 1802  ) 

JOHN  DBWAR.  of  MUtoa,  X«iain^  to  be  a  Notary  PabUe  ia  Upper  QuMte^ 
(Oaaett«Ki  May  17, 1802.) 

SAMUBL  OBOROB  WOOD,  of  Toronto.  BMoire.  Barristv«t.Law,  to  be  a  Notary 
Pnblle  In  Upper  Ginada.— (Gaietted,  May  17, 1802.) 

JOHN  A.  9HIRLBT,  of  Zarber,  Bmi,  to  be  a  Notary  PnbUo  la  Upper  Ohnada.— 
(Qaaettod,  May  17, 1802.) 

J08BPH  CURRAN,  of  Hamilton.  Ibiqaire,  Attm^y-ai-lAW,  to  te  a  Notary  PabUe 

in  Upper  Oanada^Gaxetted  May  17, 180.'.) 
THOMAS  CRAIQ,  of  Hamtlton,  B^qalre,  Attorney^t-Law,  to  te  a  Notary  PabDo 

In  Upper  GaBada.-<Gaietted  May  17, 1802.) 

CORONERS. 

HENRT  MA80N,  Evqnire,  and  CHARLES  B.  EWIN0,  Ennire,  to  te  AModato 
Coroners  for  the  United  ConnUeeof  Northumberland  and  Dnrfaam.— {Qaaettad 
May  3, 1802.) 

THOMAS  ASHTON,  Biiqoliia,  to  te  an  Aaioclate  Coroner  £ir  the  United  OooaUn 
of  Frontenae,  Lennox  and  Addington.>-(Qaietted  May  3, 1802.) 


TO    CO RRC8 PON D ENT8« 


«a  mnun.**  "Tn  Ouu  ov  xn  Wan  Jfantn  Oom^  Qbat,*'- 

"DiTliloDOourta.'' 
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DIARY    FOR  JULY. 


1.  Tnetdaj  .......  Long  YftcaUoa  oommeaoM.    LMt  dar  ibr  Oonaty  Oonndls  to 

cqmltie  Roth  of  Local  Miiiild]Mdity. 
&  SUNDAY  ««.  9rd  Sum/a^  9fUr  TtiKStg. 
7.  MoDdaj.^....  Oounty  Oonrt  aod  Surrogate  Oonrt  Term  bagUif.    Beoorder'fl 

Ooart  ilti.    Heir  and  Oevlne  Sittlngii  oommenoo. 
IS.  SatmdaT^...  Ooanty  Ooart  and  Bmrogate  Omirt  Tern  «nd«. 
U.  BUXDAY...^.  4CA  amday  <^<r  Thudt^, 
14.  Monday.......  Last  day  for  Jadgea  of  Co.  Oonrto  to  mako  Botnm  of  Appeals 

from  AissflROionts. 
90.  80NBAY.....  Uk  Amdav  o/ler  fVAnty. 

S2.  TnoMlay  — ..  Heir  and  DoTlsee  Sltttng  ends. 
27.  8U.NDAY......  eth  aimday  qfiar  IWwtCy. 

81.  Thursday......  Last  day  for  Oounty  Clerk  to  eaifliy  Co.  KAte  to  MmldpalltieB 

laOoimty. 


IMPORTANT    BUSINESS    NOTICE. 

Ber»oH$ indebted  tothe  ProprieUn  qf  thU Journal  arerequutedtortuumberfhal 
M  <mr  p<i$l  dmeaeeowUt  Kave  hem  pUued  inikekamia  ^  Meun.  i\i^^ 
JUmrnejftt  BarrUf  for  eoUeeUon;  and  Mat  oniy  a  prompt  remittance  to  ihem  wiU 
MM  ootts. 

Bis  with  ffreatrehtetanee  that  the  Piroprietort  have  adopted  tkitceurte;  btUthei^ 
haoe  been  compelled  to  do  to  in  orde^to  enable  them  to  meet  their  current  eapeneet 
wAicA  are  very  heavy. 


y&io  that  the  ueffulneet  of  the  Jawnal  it  toaeneraHy  admitted,  it  would  not  be 
reatoaabU  to  eatpeet  that  the  Profetaion  and  Ojfwrt  qfthe  (Jburttwomld  aoeord  it  a 
liberal  tupportt  inttead  ufaUowinp  thenueloet  to  be  tued  for  their  tubtor^iont. 


^t  Ippr  ffiauak  Safa  JuuruaL 


JULY.  1863. 


SIR  J.  B.  ROBINSON,  BART. 

In  other  eolumns  will  be  found  an  address^  wbicli  on 
Thnraday,  12th  Jane  last,  was  presented  to  Sir  J.  6. 
Robinson,  Bart,  by  the  Members  of  the  Bar  of  Upper 
Canada,  and  his  reply  to  the  same. 

The  oecasioQ  was  one  of  no  ordinary  interest — that  of 
the  retirement  from  the  Court  of  Queen's  Bench  of  the 
distinguished  Judge  who  had  so  long  and  so  faithfully 
presided  in  that  Court. 

Never  was  a  more  sincere  tribute  paid  to  man  than  the 
address  which  on  that  occasion  was  presented  to  the  Chief 
Justice.  It  was  prompted  by  a  spontaneous  and  universal 
feeling  of  respect  for  the  man,  mingled  with  regret  at  the 
occasion  which  had  called  it  forth.  During  its  delivery  the 
strong  feeling  of  emotion  which  pervaded  both  Bench  and 
Bar  was  manifested  by  the  faltering  voice  of  the  gentleman 
who  read  it  and  the  moistened  eyes  of  those  who  heard  it 
read. 

On  Thursday,  19th  June  last,  the  Bar  of  Upper  Canada 
entertained  Sir  John  at  a  banquet  of  great  splendour  in 
Osgoode  Hall.  The  tribute  was  alike  worthy  of  those  who 
gave  it,  and  of  him  to  whom  it  was  given. 

Sir  J.  B.  Robinson  is  no  ordinary  man ;  he  is  one  of  the 
few  great  men  of  whom  Canada  can  honestly  boast.  His 
career  has  been  a  long  and  a  briliiaot  one.  His  life  has 
been  one  of  ceaseless  activity. 

He  was  bom  on  the  26th  July,  1791,  at  Berthier,  in 
Lower  Canada.  Hb  father  and  &mily  came  to  Toronto, 
then  town  of  York;  in  1798.    The  fiuJier,  within  three 


weeks  after  his  arrival  in  the  town  of  Tork,  died.  The 
son,  John  Beverley,  was  educated  under  the  Rev.  Dr. 
Strachan,  now  Protestant  Bishop  of  Toronto,  first  at  the 
Grammar  School  in  Kingston,  and  afterwards  in  CornwalL 
When  seventeen  years  old  he  was  admitted  a  student  of 
the  Laws  by  the  Law  Society  of  Upper  Canada.  He  was 
enrolled  a  member  of  the  Law  Society  in  Hilary  Term, 
1808.  He  studied  successively  with  the  late  Judge 
Boulton  and  Colonel  Macdonald,  who  afterwards,  when 
Aide-de-Camp  Uf  Oeneral  Brock,  was  killed  at  Queenston. 
While  a  Law  Student  he  Was  during  one  session  of 
the  Parliament  of  Upper  Canada  employed  as  a  clerk  in 
the  House  of  Assembly.  Shortly  afterwards,  when  the 
war  of  1812  broke  out,  he  followed  Sir  Isaac  Brodk  in  the 
expedition  which  led  to  the  capture  of  Detroit. 

When  the  war  ceased  he  was  called  to  the  bar  of  Upper 
Canada  at  the  age  of  twenty-four.  His  call  was  in  Hilary 
Term,  1815.  In  the  same  year  Mr.  Boulton,  Attorney  Oe- 
neral of  the  Province,  was  taken  prisoner  by  the  French,  and 
during  his  detention  the  subject  of  this  sketch  was  appoint- 
ed acting  Attorney  Oeneral.  During  the  same  year  Mr. 
Boulton  was  released,  and  Sir  John  became  Solicitor  Oen- 
eral. This  post  he  held  till  1818,  when  he  became 
Attorney  Oeneral  in  the  place  of  Mr.  Boulton,  who  was 
raised  to  a  seat  on  the  Bench.  At  this  time  Sir  John  was 
nuurried.  He  in  the  previous  year  married  the  estimable 
huly  who  is  still  the  partner  of  his  life.  For  a  long  time 
he  was  Attorney  Oeneral,  and  the  leading  man  of  his  day. 
He,  while  Attorney  Oeneral,  prosecuted  several  newspaper 
publishers  for  libel.  Collins,  one  of  these,  the  publisher 
of  the  Freeman,  was  condemned  to  two  years  imprbon- 
ment.  The  libel  was  one  upon  the  Attorney  Oeneral 
himself.  It  charged  him  with  having  uttered  a  falsehood 
in  conducting  a  prosecution,  and  was  otherwise  of  a  very 
deficunatory  nature. 

In  1829  Mr.  Robinson  was  elevated  from  the  office  of 
Attorney  Oeneral  to  that  of  a  seat  on  the  Bench, — Chief 
Justice  of  the  Queen's  Bench,  the  only  Superior  Court  of 
common  law  jurisdiction  at  that  time  in  Upper  Canada. 
He,  notwithstanding,  continued  to  hold  his  seat  in  the 
LegiBlature  till  the  Union  of  the  Provinces  of  Upper  and 
Lower  Canada  in  1840. 

He  held  this  exalted  position  till  the  present  year,  when, 
in  consequence  of  the  desire  of  his  family  that  in  the 
evening  of  his  days  he  should  have  some  repose,  he 
resigned  it  and  accepted  the  less  arduous  office  of  President 
of  the  Court  of  Error  and  Appeal,  an  office  which  before 
he  filled  by  virtue  of  his  office  of  Chief  Justice  of  Upper 
Canada. 

Sir  J.  B.  Robinson,  by  his  dignified  and  yet  affitble 
oonduct  in  the  discharge  of  his  judicial  duties^  by  his  great 
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learoing  and  nDtiring  industry,  bas  done  mach  to  ensare 
for  the  Bencli  of  Upper  Canada  the  great  respect  which  it 
now  commands.  His  very  presence  commanded  respect, 
while  his  good  nature  and  evenness  of  temper  won  the 
hearts  of  all  those  whose  good  fortune  it  was  to  practise 
before  him.  He  is  respected  by  all,  admired  by  all,  and 
beloved  by  all.  All  hope  that  he  may  yet  be  spared  many 
years  to  his  family,  to  his  profession,  and  to  his  country. 

Through  life  he  was  most  abstemious.  His  regular 
babita  of  life  have  done  much  to  prolong  |iis  days.  Though 
BOW  more  than  aeyentj  years  old  his  bodily  activity  is 
great  and  his  mental  activity  equally  so.  His  powers  of 
intellect  are  still  unimpaired ;  his  habits  of  industry  are 
unabated ;  his  love  of  work  is  as  strong  now  as  in  the  vigor 
of  his  youth.  He  abhors  idleness.  The  position  which 
he  still  occupies  as  that  of  the  Chief  Judge  of  the  Chief 
Court  in  Upper  Canada  will  supply  abundant  material  for 
his  habita  of  industry.  We  hope  that  a  kind  Providence 
will  yet  spare  him  many  years  to  grace  the  position  which 
he  so  worthily  occupies — the  bench  which  he  so  truly 
adorns. 


ON  WHICH  SU)E  LIES  THE  TRUTH  f 


Ou  the  15th  January,  1861,  the  Judges  of  the  Eaglish 
Court  of  Quoenfs  Beaoh,  aoc(MPdiag  to  the  oontempoFaneous 
veporte  of  that  time,  on  an  es  parte  application,  ordered  a 
writ  of  hahea$  corpus  to  issue  to.  Canada  for  the  removal  of 
Anderson,  the  fugitive  sbvo.  (i2s  parte  Anderson,  3  L. 
T.  N.  8.  ess.}  30  L.  J.  Q.  B.  129 ;  7  Jur.  N.  8.  122  ; 
8  W;  R  2560 

In  Mareh,  1861^  we  took  strong  ground  against  the  le- 
gality of  such  a  proceeding ;  and  our  remarka  were  copied 
with  approval  in  some  of  the  London  legal  periodicals. 

On  the  11th  June,  1861,  the  Judges  of  the  same  Court, 
according  to  the  report  of  the  Jurisiy  having  apparently 
acted  so  inconsiderately  in  ex  parte  Anderson,  as  to  have 
forgotten  what  ihey  r^ly  did  in  that  case,  announced  that 
no  writ  was  ordered,  but  only  that  a  rule  nut  for  a  writ  was 
granted  (Bx  parte  Mansergh,  7  Jur.  N.  S.  826). 

In  October  last,  we  took  the  Judges  of  the  English 
Court  to  task  for  this  extraordinary  announcement— -one 
which,  according  to  the  testimony  of  all  the  reporters  of 
ihe  time,  was  utterly  at  variance  with  the  truth. 

In  June,  1862,  we  have  before  us  Part  III.  of  Vol.  I. 
Besi  da  SmiiVs  Queen*B  Bench  Reports  (in  continuance  of 
Ellis  A  Blackburn  ;  EUis,  Blackburn  &  EUis^  and  EUU  d 
EHiSf^  containing  a  report  of  ex  parte  Mansergh,  which, 
if  correct,  proves  the.  Jurist  report,  taken  on  the  spot,  and 
published  without  delay,  to  be  the  reverse  of  the  truth. 


We  append  extracts  from  the  Jurist  and  Best  d;  Smith  : 


CaoMPTON,  J.— 1  £est  dt  Smith, 
409. 

"In  re  Anderson,  which  hu 
been  referred,  appUcatSon  was 
made  for  a  htieoB  eorpuM  to  Ca- 
nada; and  preoedeata  were  ad- 
duced 0o  ezpresely  in  point  that, 
according  to  the  great  principle 
regulating  these  prerogative 
writs,  the  party  had  a  prima 
faeU  right  to  have  the  writ 
issued.  Besides,  if  a  habeas 
corpus  is  improperly  issued,  it 
may  be  queationed  on  the  return 
to  the  writ.  We  did  not  grant 
a  rule  to  show  cause  in  that 
case,  because  there  waa  imme* 
diate  danger  to  the  party." 

Blackburn,  J. — 1  Best  4s  Smith, 
p,  411. 

"  I  hare  said  there  is  no  au- 
thority for  such  a  prooee^ng. 
The  nearest  is  ik  r«  Andtrson^ 
where  a  habttu  eorput  wu  sent 
to  Canada ;  but  in  that  case  the 
writ  was  granted,  because  it  waa 
necessary  to  act  immediately; 
and  it  could  afterwards  oe 
quashed  if  erroneous ;  added  to 
which  there  were  some  very 
strouff  precedents  in  favor  of 
gran&ig  it' 


ft 


CaoxFTOs,  J. — 1  Jur,  ilT.  &, 
62«. 

"It  is  said  that  the  applica- 
tion is  analogous  io  that  in  An- 
derson's case ;  but  it  appears  to 
me  to  bear  ao  analogy  to  il 
Nothing  whatever  was  decided 
in  that  case.  It  wasonly  artib 
to  <A«i0  ootfM  that  was  granted ; 
and  it  was  In  no  way  decided 
that  the  writ  of  hatioi  carpus 
ought  to  isooe." 


BLACKBcaN,  J. — 7   Jur,  N,  A 
82a. 

"  The  case  which  approaches 
nearest  to  this,  ia  the  one  al- 
luded to,  in  which  we  g^ranted  a 
rule  nin  to  bring  up  the  body 
of  a  prisoner  in  Canada.  But 
that  is  no  onthority  for  granting 
this  application.  That  was  a 
case  of  uigency,  and  the  ruU 
was  grantra  in  order  to  initiate 
the  proceedinga,  and,  if  neces- 
sary, to  have  tiie  matter  dio- 
cnssed." 


It  is  not  for  us  to  reconcile  these  reports.  It  is  impos- 
sible to  do  so.  One  thing  ia  certain,  one  or  the  other  is 
grossly  wrong.  We  should  like  to  know  what  our  valued 
GOtemiwFary  of  the  Jurist  has  to  say  on  the  subject  We 
cannot  think  the  Jurist  ia  at  fault. 

Contradictions  of  this  kind  are  not  calculated  to  increase 
the  confidence  which  the  profession  and  the  public  are 
wont  to  impose  in  Judges,  and  the  reports  of  their  decisions. 
An  explanation  is  due ;  and  we  hope  that  explanation  will 
be  forthcoming,  now  that  attention  is  once  more  directed 
to  the  subject 


JUDGMSNTS. 

QUBEN'S   BBNCB. 

Present:  McLbax,  G.  J. ;  Buaas,  J. ;  Haoabtt,  J. 

Juneif,Uia. 
lUletir  V.  Moodis. — Flea — Judgment  for  pl^tiiF  on  dMnaner, 
with  leave  to  amend  on  payment  of  5s. 

Oouieon  v.  OMowkL — Bule  absolute  to  euter  verdict  fbr  plidntxff 
for  amount  agreed  ppoa* 

JRyeree  v,  i;yoiu.— Judgment  for  plaintiff  on  demuirers  to  all 
pleas. 

£ank  V.  O,  v.  iSu^lofi.— Interrogatories  oannot,  under  Consol. 
Stat.  U.  C,  cap.  22»  any  mora  tb»a  under  C.  L.  P.  Aot,  1666i 
without  leave  of  the  Conrt  or  a  Judge,  be  delivered  either  with 
declaration  or  plea.    Bule  discharged  with  costs. 

Irmin  Y.  iSii^er.— «Aule  absolute  for  new  trial  without  costs. 

Beid  v«  J{iw«<(.— -Bale  absolnte  foe  aew  trial  o»  payment  ef- 

costs. 
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JSeJkoQl  Tnuises  of  Amherathurffk  and  Th$  Corp^athn  of  tJU 
Town  of  Amheritburgh. — Rule  abtolote  for  maDdamua  with  coats. 
TotUn  T.  Paris  and  Ayr  R.  Co, — Rale  discharged. 
ffurreil  T.  SLnpton, — Rale  disoharged. 

McKu  ▼.  Callowajf. — Rale  absolate,  diseharging  attaching  and 
other  orders,  on  payment  of  costs. 

Betlfy  T.  Wutem  Assurance  Co.— Lesre  to  amend.  Role  abio- 
late  for  new  trial,  costs  to  abide  the  CTent. 

Workman  r.  MeKimtry.—'BivX^  discharged. 

Sloman  t.  Chitholm, — Rale  discharged. 

Kirkpatrieh  T.  BowteU, — Rale  discharged. 

Malloch  T.  Derwan, — Rale  absolute  to  enter  Terdici  for  de- 
fendant. 

Lie  T.  Yfoodnde, — Rale  absolute  to  reduce  the  Tcrdict 

Town  of  Barrie  and  The  Northern  Railroad  Co, — ^Rule  nisi  dis- 
charged with  costs. 

Commercial  Bank  t,  Woodntff  et  oi.— Rule  nhi  to  set  aside 
judgments  as  against  executors  of  Zimmerman  bat  not  as  to 
RobUn. 

Sarsfield  r.  Sarsjield, — Judgment  for  demandant  for  her  dower, 
but  without  damages. 

Pazton  T.  Cameron. — No  rule. 

Cameron  ▼.  Pazton, — No  rule. 

Oreaf  Western  R.  Co.  t.  Desjardins  Canal  Co, — Rule  niti  to  set 
adde  Judgment  on  terms. 

Present :  MoLbah,  C.  J. ;  Buurs,  J. ;  Hagabtt,  J. 

Jans  21, 1882. 
Sutherland  t.  Nizon, — Interpleader  issue.     Question  as  to  suf- 
ficiency of  description.    Verdict  to  be  entered  distributiTclj. 

Cleaveland  t.  Boiee, — Rule  nisi  to  set  aside  terdict  for  plaintiff, 
discharged. 

ffo^ff  T.  Merrick,  — ^Rule  discharged. 

Mclnnea  t.  •/aroit.— Rule  discharged. 

The  Queen  r.  The  Grand  River  NamffoUon  <hmpan^,»^'BjM 
discharged. 

Fraser  t.  Andcrean, — Rule  disoharged.  LeaTO  to  appeal  if 
desired. 

Kendall  r.  FitMgerald  et  al, — Judgment  for  defendant  on  demur- 
rer to  replication,  with  leare  to  apply  in  Chambers  to  amend 
before  Ist  July. 

J^oew  T.  ifttlcAmori.— R«l#  disehaxfed. 

Ham  T.  Lasher  et  o^^Rule  absolute  for  ntw  trial,  oosts  to  abide 

the  CTent. 

Wejfdell  el  al.  v.  Preeinoial  Insurance  Co. — Judgment  for  plain- 
tiffs on  demurrer  to  replication  to  second  plea,  and  for  defendants 
on  demurrer  to  replication  to  fifth  plea. 

Brooke  T.  ifeCVni/L-- Judgment  for  defendant. 

Clark  T.  Morrell. — Appeal  firom  Coun^  Court  of  Perth.  Judg- 
ment below  rcTersed*  New  trial  ordered,  costs  to  abide  the 
efCDt. 

Nicholson  T.  DiUahough, — Judgment  for  plaintiff. 

Burley  and  The  Corporation  of  St,  Vineent. — Rule  absolute  to 
quash  by-law  with  costs. 

WdreUsf  T.  Pt^st. — ^Feigned  Issue  directed. 

In  re  Preston  and  Municipal  Corporation  of  Jfaniwt.— Rule  nisi 
to  quash  by-law  disohaif  ed  with  oosts. 

Janca  t.  IbiU.— >Rule  absolute  for  new  trial,  eosts  to  abide  tiio 
OTont. 


COMMON   PLEAS. 
Present :  Drapsb,  C.  J. ;  Richards,  J.,  SioE&isov,  J. 

JoM  10,  isei 
Csf^sr  T.  3lliM.-^ppeal  allowed. 

Watt  1.  ilMMCir.--addgmeBt  for  pUltttift 


In  re  BuUen.^-Unbena  corpus — No  formal,  judgment  because 
party  already  out  of  custody.  Meldf  That  an  esparto  or^ler  to 
commit,  under  Con.  Stat  U.  C.  cap.  24,  sec.  41,  is  illegal  C.  J. 
Richards. — Ex  parte  order  might  be  made ;  was  not  prepared  to 
say  a  judge  could  not  make  such  an  order. 

Lloyd  y.  Clark. — Rule  absolute  to  enter  nonsuit 

Smith  T.  i^efi(;«r.— Rule  discharged^leaTO  to  plaintiff  to  amend 
upon  payment  of  $5. 

Fraser  t.  Htekman. — Rnle  discharged  upon  terms. 

Townsend  t.  ^/2to;t>-«Postea  to  plaintiff. 

In  re  Registrar  of  CarUton. — Role  absolute  for  mandamus. 

Eamilton  r.  Holcomb. — Rule  discharged. 

Holton  T.  MeDonapl. — Rule  discharged. 

Morland  r.  Munro. — Judgment  fbr  demurrer  and  rule  dis- 
charged. 

Ray  T.  Blair. — Rule  absolute. 

Biggins  ▼.  Farewell.^-B,nla  for  new  trial  on  payment  of  costs. 

Kerr  t.  McBwan. — Judgment  for  defendant  to  replication  to 
demurrer  to  second  plea.    Third  plea  held  bad. 

Bank  U.  C.  r.  Parr^t^— Plaintiff  entitled  to  judgment  on 
demurrer. 

Folmshee  r.  .firovn.— Rule  discharged. 

Scott  ▼.  Jfi7^.— Rule  discharged. 

Bugill  Y.  Merryfield. — Rule  absolute  for  new  trial  without  costs. 

McDonald  r.  Van  Wyek. — Rule  absolute  for  new  trial,  oosts  to 
abide  the  CTont     Leaye  to  defendant  to  apply  to  amend. 

Osborne  ▼.  JSamshaw. — ^Rule  disoharged. 

Bartells  t.  Benson. — Rule  absolute  for  new  trial  on  payment  of 
oosts. 

In  re  Robinson  and  Burritt^—BMl^  absolute  for  mandamus. 


Present :  Diapsb,  C.  J, ;  BiOKABBS,  J. ;  Hobbisov,  J. 

Ju«ai,ii6B. 
Davidson  t.  Sh^fhard, — Action  for  Infringement  of  patent. 
Demurrer  to  pleas : — 2.  Plea  good.    4.  Plea  good.    6.  Plea  bad. 
Leave  given  to  reply  specially  to  2nd  plea. 

Rymal  t.  Ashhury, — Action  on  a  ooTcnant  against  heirs  at  law. 
Plea — nothing  by  descent  Replication  that  aoeester  died  seiied 
of  an  equity  of  redemption.    Demurrer.   Judgment  for  demurrer. 

Barker  t.  i^urtf .-^JudgmeBt  for  plaintiff. 

Perrin  t.  Bingham. — ^Appeal  firom  deoieftOB  of  County  Judge  of 
Brant    Decision  of  Court  below  s£rmed.    Appeal  dismissed. 

School  Trustees  y.  Corporation  of  Caledon. — Action  by  School 
Trustees  for  money  levied  by  defaodants  as  a  Municipal  Corpora* 
tion  under  Con.  Stat  U.  C,  o.  64,  see.  27,  sub.  see.  12.  Plea, 
no  demand  before  action.    Demurrer.    Plea  held  good. 

Aji  y.  Jfaosujagf.— Appeal  Arom  decision  Judge  County  Qoxixi 
Prince  Edward.    Decision  affirmed.    Appeal  dismissed. 

Boynton  v.  Boyd. — Appeal  from  decision  of  County  Judge  Tork 
and  Peel.     Decision  affirmed.     Appisal  dismissed. 

Me  Andrew  yr,  MeKentie. — Appeal  from  decision  of  County  Judge 
Waterloo.    Appeal  allowed. 

Streel  v.  The  Caumty  of  Sisicos.— AettoB  for  omney  p^d  mder 
protest  as  taxes  on  unpatented  lands.  Verdict  fbr  plaintiff.  Rule 
fiift  for  N.  T.  or  to  reduoe  verdict    Disoharged. 

Strut  V.  The  County  of  Lambton, — Action  for  money  paid  as 
taxes  on  unpatented  lands.  Verdict  fbr  defendants.  Rule  nisi 
for  N.  T.  diaeharged  as  payment  held  to  be  voluntary. 

tarfuhaeen  v.  Jlorrsw.— 'Rule  nisi  to   cater   nonsvlt  made 

absolute. 

ffiscott  V.  Jfttrroy.— Qeestlon  as  to  sufficiency  of  description  in 
a  Bill  of  Sale.    Rule  discharged. 

Walker  v.  Rodgers, — ^Ejectment  on  receipt  for  sale  of  Crown 
Lands.  Leave  to  enter  nonsuit  Rule  accor^gly.  Rule  made 
absolute. 
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ADDRESS  TO  SIB  S,  B.  BOBINSON,  Bast. 


10  SIB  JOHN  BBTXRLVT  ROBINSON,  BARONBT,  PBBSIDBNT  OF  THK 

OOUBT  or  APPBAL,  &o.,  ilo,  Ao. 

We  the  members  of  the  Bar  of  Upper  Canada  at  a  general 
meeting  assembled,  have  resolved  that  this  is  a  fit  and  proper 
occasion  on  which  to  address  your  Lordship. 

Because  the  varioas  changes  which  have  rfscently  taken  place 
in  the  constitntion  of  the  Superior  Courts  of  the  Western  Pro- 
Tince  have  attracted  our  attention  and  awakened  in  our  hearts 
a  high  sense  of  the  reality  of  human  life,  aod  the  commanding 
influence  of  Divine  Providence  over  the  will  of  man. 

Because  the  most  important  of  those  changes  is  that  caused 
by  your  Lordship  retiring  from  the  head  of  the  Court  of 
Queen's  Bench,  where  you  have  presided  from  early  youth  to 
old  age,  whilst  many  of  your  associates  of  the  Bench  have 
passed  away,  and  a  departed  generation  of  the  Bar  has  yielded 
to  us  the  right  of  succession. 

Because  we  have  vainly  searched  the  history  of  the  Bench 
and  the  records  of  the  lives  of  eminent  British  jurists,  and 
there  failed  to  find  one  single  instance  within  the  memory  of 
man  where  any  Judge  has  occupied  as  you  have  occupied,  a 
place  on  the  Bench  as  Chief  Justice  for  a  period  of  nearly 
equal  to  half  the  allotted  duration  of  existence. 

Because  we  desire  that  by  the  judicial  history  of  this  the 
land  of  our  nativity  or  our  adoption,  posterity  may  learn,  as  we 
proudly  record  the  fact,  that  your  Lordship  has  passed  thirty- 
three  years  of  your  life  in  the  discharge  of  the  arduous  duties 
and  fonotions  of  your  high  and  important  office  of  Chief  of  the 
first  and  oldest  Court  of  the  Province. 

And  because  we  as  a  body  are  inspired  by  feelings  of  proud 
admiration,  profound  respect,  and  reverential  esteem  which 
we  8X0  unable  to  express. 

We  ventqre,  therefore,  to  addrpss  your  Lordship,  and  to 
assure  you  that  as  with  pleasure  we  beheld,  and  shall  ever 
remember  your  presence,  so  with  pain  do  we  witness  and  shall 
ever  deplore  your  departure  from  the  Bench. 

We  use  no  language  and  olTer  no  words  of  idle  flattery,  but 
with  candour  and  pure  sincerity  we  hesitate  not  to  say  that 
by  seal  indefatigable,  talents  of  the  rarest  and  highest  order, 
power  of  perception  unequalled,  patience,  affability  of  manner, 
and  a  constant  desire  and  anxiety  to  administer  justice  in  its 
purity,  you  have  never  failed  to  inspire  confidence  alike  in  the 
profession  and  the  suitor,  which  will  ever  be  held  dear  in  their 
memories,  and  have  justly  earned  an  everlasting  reputation  as 
a  jurist,  which  will  serve  as  an  example  to  future  ages,  as  a 
stimola&t  to  youthftil  aspirants,  and  the  pride  of  your  &mily, 
your  friends  and  your  countrymen. 

Whilst  thus  offering  this  slight  tribute  of  our  estimation  and 
admiration  of  your  public  life,  we  congratulate  ourselves  and 
our  country  that  your  valuable  services  are  not  yet  lost  to  us ; 
that  though  you  retire  from  the  seat  from  whence  your  lustre 
has  shone  around  you,  yet  you  redre  not  to  repose,  but  retain 
by  special  favour  of  the  Crown,  the  President's  Chair  of  the 
High  Court  now  assembled. 

Ln  conclusion,  we  humbly  invoke  the  blessings  of  our  Su- 
preme Ruler  in  your  behalf,  and  pray,  that  as  you  deserve,  so 


may  you  be  rewarded  by  him,  and  that  peace  and  happiness 
may  attend  the  remainder  of  your  days. 

(Signed)  H.  Ecglbs, 

Chairman  of  the  Meeting, 
And  Treasurer  pro  tern  of  the  Law  Society* 

Sir  J.  B.  Robinson  then  read  the  following  reply : — 
Mr.  Treasurer  and  QenUemen  of  the  Law  Society, 

It  gives  me  pleasure  to  receive  this  expression  of  your  kind 
sentiment  at  the  close  of  my  long  period  of  service  in  a  station 
which  has  not  been  vrithout  its  share  of  labour  and  anxiety. 

Nearly  thirty-three  years  have  passed  since  I  was  appointed 
Chief  Justice  of  the  Queen's  Bench,  and  I  alone  am  now  living 
of  the  three  who  composed  at  that  time  the  only  Superior 
Court  of  Law  or  Equity  in  Upper  Canada. 

I  have  also  to  lament  the  loss  of  others  who  during  my  tenure 
of  office  had  been  associated  with  me  as  Judges,  who  had  been 
among  my  earliest  and  best  friends — and  for  whom  it  might 
have  been  hoped  that  Providence  intended  a  greater  length  of 
days. 

In  the  bar,  too,  I  have  lived  to  witness  great  changes.  Of 
the  many  who  had  been  admitted  by  your  excellent  society  to 
the  degree  of  barrister  before  my  accession  to  the  bench,  I 
think  there  are  not  more  than  six  or  seven  who  continue  to  be 
engaged  in  the  practice  of  their  profession,  while  of  late  years 
I  have  had  the  pleasure  of  meeting  in  my  circuits  through  the 
Province,  advocating  with  ability  and  seal  the  interest  of  their 
clients,  many  gentlemen  who  were  not  born  when  I  entered 
upon  the  duties,  from  which,  by  the  kind  consideration  of  the 
Government,  I  have  been  lately  relieved. 

So  true  does  it  seem  that  the  lapse  of  thirty  years,  which 
we  usually  reckon  the  term  of  a  generation,  is  with  reason  so 
considered,  since,  with  a  few  individual  exceptions,  it  com- 
monly brings  upon  the  stage  new  actors  in  all  the  scenes  of 
life. 

But  within  the  period  I  am  referring  to,  how  great  have 
been  the  changes  we  have  witnessed  in  our  judicial  system  also 
and  in  the  law  itself  I  A  Court  of  Squity  has  been  introduced 
where  before  that  time  the  exercise  of  equitable  powers  in  any 
shape  had  been  utterly  unknown.  And  besides  this,  new 
legislation  following  the  example  of  the  Imperial  Parliament 
has  enabled  the  common  Law  oourts  to  grant  in  effisct  equit- 
able relief  to  a  considerable  extent,  in  cases  pending  before 
them,  thus  saving  to  suitors  the  expense  of  resorting  to  a  dis- 
tinct equitable  tribunal. 

We  have  seen  also  established  a  second  court  of  common  law 
of  superior  jurisdiction  with  the  same  powers  and  duties  as 
those  of  the  Queen's  Bench  under  the  designation,  familiar  to 
English  ears,  of  the  Court  of  Common  Pleas — which  Court, 
since  its  foundation,  has  happily  been  presided  over  in  suc- 
cession by  two  Chief  Justices,  eminentiy  qualified  by  their 
learning,  discretion,  and  diligence,  to  secure  to  tiie  Court  the 
confidence  of  the  Bar  and  of  the  country. 

There  are  County  Courts  and  Division  Courts,  with  jurisdic- 
tion being  considerably  enlarged  and  clearly  defined,  and  with 
their  practice  settled  by  written  law,  and  presided  over,  not 
as  formerly  they  unavoidably  were,  by  gentlemen  uninstnictod 
in  the  laws,  but  by  Judges,  of  whom  I  may  ventur*  to  say 


1862.] 


LAW    JOUBNAL. 


178 


there  are  not  a  few  who  would  be  found  worthy  to  be  entrust^ 
ed  with  higher  jadioial  authority. 

Again  in  the  law  itaelf  we  have  seen  changes  scarcely  less 
material  than  in  the  machinery  by  which  it  is  dispensed. 

Mach  that  had  been  formerly  uncertain  or  indefinite  has 
been  settled  by  sure  legislatiTe  authority,  and  much  that  had 
been  long  settled,  but  in  a  measure  not  happily  adjusted  to  the 
wants  and  feelings  of  mankind,  has  been  placed  upon  a  foot- 
ing more  reasonable  and  just.  Many  things  that  "were 
perplexed  have  been  simplified ;  what  was  useless  has  been 
dispensed  with ;  what  was  tedious  has  been  abridged ;  and 
above  all,  objections  that  used  to  be  entertained  on  account  of 
defects,  or  irregularities  in  what  was  merely  matter  of  form 
and  not  of  substance,  have  been  discontinued,  and  such  ample 
authority  has  been  given  to  the  Courts  to  amend  errors  in 
procedure  that  the  rights  of  parties  are  now  made  as  much  as 
possible  to  depend  upon  the  real  merits  of  their  case. 

In  consequence  of  these  improvements,  the  time  of  Courts  of 
Justice  and  the  labours  and  anxious  care  of  the  advocate  are 
now  in  an  infinitely  less  degree  than  formerly  expended  upon 
discussions  which  I  think  we  all  used  to  feel  with  somewhat 
of  shame,  while  we  were  unwillingly  engaged  in  them,  were 
too  much  of  the  nature  of  vexatio  de  lana  capricia — a  quarrel 
about  goats'  wool— or,  in  other  words,  a  strife  about  nothing. 

These  are  all  unquestionably  advantages  to  the  suitor,  but 
the  benefit  of  such  changes  is  not  confined  to  them.  It  is  a 
worthy  subject  of  congratulation  that  the  attention  of  the 
student,  the  practitioner  and  of  the  judge,  can  at  the  present 
time  be  more  exclusively  given  to  the  grounds  and  principles 
of  the  law  than  to  the  intricacies  of  its  practice.  ^ 

Mure  remarkable,  however,  than  all  the  others  I  have  spoken 
of  is  the  alteration  we  have  seen  take  place  within  the  last 
twenty  years  in  the  circumstances  of  Upper  Canada. 

Since  1829  its  population,  I  think  I  may  venture  to  say,  has 
increased  si^-fold ;  and  its  wealth  and  commercial  enterprise 
and  importance  in  a  greater  proportion.  Banks,  insurance 
eompanies,  railway  companies  and  other  asBOoiationi  for  the 
purposes  of  trade  or  manufactures,  have  multiplied  prodigioar 
ly.  A  system  of  self-government  in  local  matters,  through 
Bunioipal  corporations  has  been  formed,  with  a  comprehensive 
and  careful  minuteness  of  detail  scarcely  to  be  paralleled,  and 
a  scheme  for  extending  education  to  all  classes  throughout 
the  Province  has  been  framed  by  the  Legislature,  and  is  car- 
ried out  and  controlled  by  a  multitude  of  provisions  which 
require  great  care  in  the  administration  to  do  justice  to  the 
benevolent  design. 

We  know  to  what  a  number  of  legal  questions  the  enact- 
ments creating  these  new  interests  and  relations  have  given 
rise.  So  far  as  the  bar  is  concerned,  I  have  seen  with  pleasure 
that  their  learning,  intelligence  and  industry,  and  their  earnest 
application  of  these  resources  in  the  service  of  their  clients  have 
been  fully  equal  to  the  increased  demand  for  professional  aid. 
Of  the  Bench  it  may  be  permitted  me  to  say  that  however 
much  their  labour  and  responsibility  have  been  augmented  by 
the  causes  I  have  mentioned,  still  now  as  before,  nothing  can 
be  (daiaer  to  them  than  their  path  of  duty,  so  far,  at  least,  as 
figsids  the  spirit  in  which  it  behove^  them  to  act.    Whatever 


delay  may  take  place  upon  the  oases  whieh  individually  come 
before  them  for  argument,  it  must  always  be  the  desire  of  the 
judges  to  determine  each,  after  it  has  been  beard,  with  as 
much  promptness  as  is  compatible  with  a  satisfactory  decision; 
and  whatever  opinion  they  shall  really  form,  they  are  bound 
to  pronounce  it,  without  fear  or  favour. 

Such  is  their  independent  tenure  of  office  that  there  can  be 
nothing  that  should  make  them  afraid,  and  while  any  interest 
in  the  subject  of  litigation,  however  trifling,  or  any  relation- 
ship however  remote  to  either  of  the  parties,  restrains  them 
from  taking  part  in  the  decision,  they  are  exposed  to  nothing 
which  can  be  imagined  capable  of  drawing  them  from  the 
path  of  duty. 

It  is  their  happy  privilege  that  what  they  do,  is  transacted 
openly,  and  that  in  this  country  they  have  an  apportunity  of 
seeing,  and  are  indeed  by  law  bound  to  see,  that  their  opinions 
and  the  grounds  assigned  for  them,  are  truly  reported. 

This  protects  them  against  misrepresentation;  and  they 
have,  besides,  the  satisfaction  of  reflecting  that  when  they  do 
err  in  judgment,  except  in  certain  classes  of  oases,  in  whioh 
the  Legislature  has  chosen  to  make  or  to  leave  their  decision 
final,  their  error  can  be  corrected  in  a  superior  court,  by  a 
proceeding  as  simple  and  direct  in  its  nature,  and  as  free  from 
the  objections  of  delay  and  expense,  as  could  wetl  be  contrived. 

Judges  can  have  no  greater  advantages  than  these  for 
shielding  them  from  injurious  reflection  or  suspicions ;  and 
speaking  as  a  British  subject,  I  feel  that  it  is  characteristic  of 
our  time  and  country,  to  give  credit  to  the  Judge  for  upright 
intentions,  and  to  treat  their  errors  as  errors  of  the  understand- 
ing only,  and  not  of  the  heart. 

I  much  fear,  gentlemen,  that  you  have  done  mor#  than 
justice  to  the  success  of  my  efforts  while  I  presided  in  the 
Court  of  Queen's  Bench  to  discharge  my  duty  rightly  and  with 
efficiency,  though  it  would  give  me  pain  to  think  that  I  may 
not  justly  take  credit  for  a  strong  desire  to  acquit  myself  to 
the  best  of  my  ability,  of  duties  so  imponant  which  I  had 
solemnly  sworn  to  perform. 

Labour  at  least,  I  am  conscious,  has  not  been  spared. 

You  know  how  ably  I  have  been  assisted  by  those  who  hare 
been  taken  from  the  Court,  and  by  those  whom  I  left  in  it,  and 
we  all,  I  am  sure  have  felt  how  materially  our  labours  have 
been  lightened  by  the  researches  and  arguments  of  a  learned 
and  industrious  bar. 

The  leaving  a  Court  in  which  the  whole  of  the  active  period 
of  my  life  has  been  passed  could  not  fail  to  be  attended  with  a 
painful  feeling  of  regret,  for  I  may  say  that  out  of  my  family 
circle  it  has  constituted  my  home.  But  this  regret  has  been 
softened  by  the  pleasure  of  seeing  my  ol()est  surviving  collea- 
gue honoured  by  being  placed  at  the  head  of  the  Court»  as  a 
just  tribute  to  the  ability  and  integrity  which  have  marked 
his  long  course  of  judicial  services.  The  duties  which  it  will 
give  me  pleasure  to  continue  to  discharge  in  the  Court  of  Error 
and  Appeal  will  associate  me  as  in  time  past  with  my  brethren 
of  the  Bench  and  of  the  Bar,  as  long  as  I  may  be  blessed  with 
health  sufficient  for  the  performance.  And  may  God  grant  that 
we  "  may  all  bear  in  mind  the  aoconiit  which  "  we  must  one 
day  render  for  the  ^me  and  talents  oommitted  to  our  charge.'^ 
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BILL  BEFORE  TEEE  LEGISLATURE. 


An  Act  rttpeeimg  Judgment  Debton  in  Upper  Ctmada, 
ClAtrodiwed  into  tba  LegMailT*  Oooaell  by  Um  Hod.  Ur.  AlezMider.) 
Whereaa  it  la  expedient  to  confer  upon  the  Superior  Courts  of 
Common  Law,  and  the  County  Courts,  in  Upper  Canada,  and  the 
Judges  thereof,  certain  powers  in  relation  to  judgment  debtors 
already  confiBrred  by  law  upon  the  Division  Courts  there  and  the 
Judges  thereof ;  therefore,  Her  Majesty,  &c. : 

1.  Either  of  the  Superior  Courts  of  Common  Iaw,  or  any 
County  Court,  in  Upper  Canada,  or  any  Judge  of  any  of  the  said 
Courts,  may  order  the  time  or  times  and  the  proportions  in  which 
any  sum  and  costs  recoTcred  by  judgment  of  the  Court  shall  be 
paid,  reference  being  had  to  the  day  on  which  the  summons  was 
serred ;  and,  at  the  request  of  the  party  entitled  thereto,  he  may 
order  the  same  to  be  paid  into  Court 

%  Any  party  having  an  unsalisiled  judgment  or  order  in  dther 
of  the  Superior  Courts  of  Common  Law,  or  in  a  County  Court,  in 
Upper  Canada,  for  the  payment  of  any  debt,  damages  or  costs, 
may  procure  from  the  Court  wherein  the  judgment  has  been  ob- 
tained, a  summons  in  the  form  prescribed  by  any  rule  respeotiBg 
the  practice  and  proceedings  of  such  Court ;  and  such  summons 
may  be  serred  either  personaUy  upon  the  person  to  whom  the 
same  is  directed,  or  by  leaving  a  copy  thereof  at  the  house  of  the 
party  to  be  served,  or  at  his  usual  or  last  place  of  abode,  or  with 
some  grown  person  there  dwelling,  requiring  him  to  appear  at  a 
time  and  place  therein  ezpressed,  to  answer  such  things  as  are 
named  therein ;  and  if  the  defendant  appears  in  pursuance  thereof 
he  may  be  examined  upon  oath,  touching  his  estate  and  effects, 
and  the  manner  and  circumstances  under  which  he  contracted  the 
debt  or  incurred  the  damages  or  liability  which  formed  the  subject 
of  the  action,  and  as  to  the  means  and  expectaUon  he  then  hadt 
and  as  to  the  property  and  means  he  still  has,  of  discharging  the 
said  debt,  damages  or  liabili^,  and  as  to  the  disposal  he  has  made 
of  any  property. 

8.  The  person  obtaining  such  summons,  and  all  witnesses  whom 
the  judge  thinks  requisite,  may  be  examined  upon  oath  touching 
the  enquiries  authorized  to  be  made  as  aforesaid. 

4.  The  examination  shall  be  held  in  the  judge's  chambers,  unless 
the  judge  otherwise  directs. 

5.  The  costs  of  such  summons,  and  of  all  proceedings  thereon, 
shall  be  deemed  costs  in  the  cause,  unless  the  judge  otherwise 
directs. 

6.  In  case  a  party  has,  after  his  examination,  been  discharged 
by  the  judge,  no  fiirther  summons  shall  issue  out  of  the  same 
Court  at  the  suit  of  the  same  or  any  other  creditor,  without  an 
affidavit  satisfying  the  court,  or  a  judge  thereof,  upon  facts  not 
before  the  judge  upon  such  examination,  that  the  party  had  not 
then  made  a  full  disclosure  of  his  estate,  effects  and  debts,  or  an 
affidavit  satisfying  the  court,  or  a  judge  thereof,  that  since  such 
examination  the  party  has  acquired  the  means  of  paying. 

7.  ff  the  party  summoned  does  not  attend  as  required  by  the 
summons,  or  allege  a  sufficient  reason  fbr  not  attending ;  or,  2. 
If  he  attends  and  reftases  to  be  sworn  or  to  declare  any  of  the 
things  aforesaid :  or,  8.  If  he  does  not  make  answer  touching  the 
same,  to  the  aatisflMtion  of  the  judge ;  or,  4.  If  it  appear  to  the 
judge,  either  by  the  examination  of  the  party  or  by  other  evi. 
dence  (a),  that  the  party  obtained  credit  f^om  the  piaintlH;  cr 
Incurred  the  debt  or  liabiUty  under  ftOse  pnteaoes,  or  {b)  by 


means  of  ftaud  or  breach  of  trust,  or  (c)  that  he  wilfully  conmet- 
ed  the  debt  or  liability  without  having  had,  at  the  time,  a  reasoa* 
able  expectation  of  being  able  to  pay  or  discharge  the  same,  er  (d) 
has  made,  or  caused  to  be  SMde,  any  gift,  delivery,  or  transfer  of 
any  property,  or  has  removed  or  concealed  the  same  with  intent 
to  defk«ud  his  creditors  or  any  of  them ;  or,  6,  If  it  appears,  to 
the  satisfaction  of  the  judge,  that  the  party  had,  when  summoned 
or  since  the  judgment  was  obtitined  agMUSt  him,  has  had  saffimeni 
means  and  ability  to  pay  the  debt,  or  damages,  or  costs  recovered 
against  him,  either  altogether  or  by  the  instalments  which  the 
Court  in  which  the  judgment  was  obtained,  or  any  judge  thereof, 
has  ordered,  and  if  he  has  refused  or  nogleeted  to  pay  the  same 
at  the  time  ordered,  whether  before  or  after  the  return  of  the 
summons,  the  judge  may,  if  he  thinks  fit,  order  such  party  to  bo 
committed  to  the  common  gaol  of  the  county  in  which  the  party 
so  summoned  resides  or  carries  on  his  business,  for  any  period 
not  exceeding  forty  days. 

8.  A  party  failing  to  aUend,  according  to  the  requirements  of 
any  such  summons  as  aforesaid,  shall  not  be  liable  to  be  commit- 
ted to  gaol  for  the  default,  unless  the  judge  is  satisfied  that  such 
non-attendance  is  wilful,  or  that  the  party  has  fUled  to  attend 
after  being  twice  so  summoned ;  and  if,  at  the  hearing,  it  appears 
to  the  judge,  upon  the  examination  of  the  party  or  otherwis^  thai 
he  ought  not  to  have  been  so  summoned,  or  if,  at  such  hearing, 
the  judgment-oreditcr  does  not  appear,  the  judge  shall  award 
the  party  summoned  a  sum  of  money  by  way  of  compensation 
for  his  trouble  nnd  attendance,  to  be  recovered  against  the  judg- 
ment-creditor in  the  same  manner  as  any  other  judgment  of  the 
court. 

9.  VfheneTer  any  order  of  commitment  as  aforesaid  has  been 
made,  the  clerk  of  the  court  shall  issue,  under  the  seal  of  the 
court,  a  warrant  of  commitment  directed  to  any  bailiff  of  the 
court,  and  such  bailiff  may,  by  virtue  of  such  warrant,  take  th« 
person  against  whom  the  order  has  been  made. 

10.  AU  constables  and  other  peace  officers  within  their  respec- 
tive jurisdictions,  shall  aid  in  the  execution  of  every  such  warrant ; 
and  the  gaoler  or  keeper  of  the  gaol  of  the  county  in  which  such 
warrant  has  been  issued,  shall  receive  and  keep  tiie  defendant 
therein  until  discharged  under  the  provlaions  of  this  Act  or 
otherwise,  by  due  course  of  law. 

11.  Any  person  isqurlsoned  under  this  Act  who  has  satisfied 
the  debt  or  demand,  or  ai^  instalment  thereof  payable,  and  the 
costs  remuuing  due  at  the  time  of  the  order  of  imprisonment 
being  made,  together  with  the  costs  of  obtidning  such  order  apd 
all  subsequent  costs,  shall,  upon  the  certificate  of  such  satisfaction, 
signed  by  the  clerk  of  the  court,  or  by  leave  of  the  judge  of  the 
court  in  which  the  order  of  imprisonment  was  made,  be  dischai|(e4 
out  of  custody. 

12.  The  judge  before  whom  such  summons  is  heard  may,  if  he 
thinks  fit,  rescind  or  alter  any  order  for  payment  previously  made 
sgainst  any  defendant  so  summoned  before  him,  and  may  make 
any  farther  or  other  order,  either  for  the  payment  of  the  whole  of 
the  debt  or  damages  reeovered  forthwith,  or  by  any  instalments, 
or  in  any  oth^r  manner  that  he  thinks  reasonable  and  just 

18.  In  case  the  defsndant  in  any  suit  brought  in  either  of  the 
Superior  Courts  of  Common  Law,  or  in  any  County  Court  in 
Upper  Canada,  has  been  personally  served  with  the  summons  to 
appear,  or  personally  appears  at  the  trial,  and  judgment  be  given 
against  him,  the  court  or  judge,  at  the  hearing  of  the  oanae^  er  al 
any  aiiQoumment  thereof,  may  exanOne  the  deftndaat  and  tlM 
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plaintiff,  and  anj  other  person,  tooohing  the  Beveral  things  here- 
inbefore mentioned,  and  may  commit  the  defendant  to  prison,  and 
make  an  order  in  like  manner  as  he  might  hare  done  in  case  the 
plaintiff  had  obtained  a  sammons  for  that  pnrpose  after  Judgment. 

14.  No  imprisonment,  under  this  Act,  shall  extingoish  the  debt 
or  other  cause  of  action  on  which  a  jadgment  has  been  obtained, 
or  protect  the  defendant  firom  being  summoned  a&ew  and  impri- 
soned for  any  new  fraud  or  other  defkult  rendering  him  liable  to 
be  imprisoned  under  this  Act,  or  deprite  the  plaintiff  of  any  right 
to  take  out  execution  against  the  defendant 

16.  In  alt  orders  for  payment  of  debts,  damages  or  costs  made 
under  this  Act,  due  regard  shall  be  had  to  the  preyed  or  admitted 
Income  of  the  defendant,  either  from  official,  professional  or  other 
•ouroes;  and  no  defendant  shall  be  ordered  to  pay  more  than 
twenty-fiTC  per  cent  per  annum  of  such  income  under  this  Act 


SELECTIONS. 


ERBOR  IN  CRIMINAL  GASES. 

I.  WsiT  or  EmioK  DsriirBD. 
n.  Who  aki  ■ntitlbd  to  a  Writ  or  Essor. 

III.  Who  hat  join  in  a  Wkit  or  Errok. 

IV.  When  a  Writ  or  Error  Liss. 

y.  Alleging  Dihinution  or  the  Record. 
YI.  Second  Writ  or  Error. 
yil«  The  Plea  in  Nullo  est  ERRATmc. 
Yin.  Judgment  or  Retersal. 
IX.  Serticb  or  a  Writ  or  Error. 
X.  Costs  or  a  Writ  or  Error. 

I.  Writ  or  Error  DEriNSD. 

A  writ  of  error  is  an  ori/^inal  writ,  issuing  from  the 
supreme  judicial  court  to  a  court  of  reoord,  proceeding  aooord- 
ing  to  the  coarse  of  the  common  law,  requiring  the  record 
and  proceedings  of  the  complaint,  indictment  or  information 
on  whioh  judpient  haa  been  aotnally  rendered,  to  be  sent  to 
Hie  sopreme  judicial  oonrt,  who  are  autiiorited  to  examine  the 
reoord  on  which  judgment  was  giren ;  and  on  sooh  ezaminar 
tion  and  a  consideration  of  the  errors  assigned,  to  affirm  or 
reverse  the  jadgment  according  to  law.  Ex  parte  Coc^  15 
Pick.  237  (1834) ;  Thayer  t.  QmnumweaUh,  12  Met  10, 11 
(1846). 

A  writ  of  error  ie  a  writ  grantable  €Sb  ddrito  juatiUa. 
Thayer  t.  CommommeaUh,  12  Met.  10  (1846). 

n.  Who  are  Entitled  to  ▲  Writ  or  Error. 

A  writ  of  error  does  not  lie  in  a  criminal  case,  on  behalf 
of  the  commonwealth.  OommomweaUh  t.  (Xtmmingt.  3  Cosh. 
212  (1849). 

It  is  the  right  and  pririlege  of  the  defendant  to  bring  a 
writ  of  error,  and  reverse  an  erroneous  iudgment ;  but  he  may 
well  waire  the  error,  and  submit  to  and  perform  the  jadgment 
and  sentenoe,  without  danger  of  being  suUcoted  to  another 
conviction  and  punishment  for  the  same  offence.  Commonr 
weaUh  ▼.  Loud,  3  Met.  328  (1841) ;  (knmnumweaUh  ▼.  KeUh,  8 
Met.  532,  533  (1844). 

ni.  Who  mat  join  in  ▲  Writ  or  Error. 

Where  two  are  oonvioted  on  an  indictment  jointly  charg- 
ing them  with  the  offence  of  larceny,  and  are  severally 
sentenced  thereon  to  longer  terms  of  imprisonment  than  are 
warranted  by  law,  they  may  join  in  a  writ  of  error  to  reverse 
the  judgment.     Sumner  f,  Commoniwealih^  3  Cash.  521  (1849). 

IV.  When  a  Writ  or  Error  Lies. 

Withoat  a  judgment,  or  an  award  in  the  nature  of  a 
lodgment,  no  writ  of  error  lies.  Ex  parte  Oooke,  15  Pickt 
537  (1834). 
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If  a  warrant  of  commitment  be  issoed  by  a  oonrt  of 
general  jurisdiction,  although  it  be  erroneoas  and  not  oon- 
tormable  to  law,  it  will  stand  good,  unless  examined  and 
reversed  by  writ  of  error  or  otherwise ;  bat  if  a  oonrt  of  speotal 
and  limited  jurisdiction  ezoeed  the  authority  oonferred,  and 
issue  a  warrant  of  commitment,  the  judgment  is  void,  and  not 
merely  voidable,  and  the  commitment  under  it  is  illegal,  and 
may  be  inquired  into  on  habeas  corpus,  and  if  the  commitment 
is  wrong,  the  party  may  be  discharged.  Jones  t.  Bobbine^  8 
Gray,  330  (1857). 

It  is  not  a  nound  of 'error  that  a  defendant,  who  has 

S leaded  in  chief,  was  indicted  and  conricted  b;^  the  name  of 
.  T.,  otherwise  called  T.  D. ;  misnomer  being  matter  of 
abatement  only.  Hume  v.  OommonweaUh,  6  Met.  224  (1843) ; 
1  Allen,  4. 

A  writ  of  error  lies  to  reverse  a  judgment  in  a  criminal 
case,  although  the  judgment  was  open  to  an  appeal.  JBx  parte 
Cooke,  15  Pick.  234  (1&4) ;  Thayer  y.  OommanweaUh^  12  Met 
9  (1846). 

A  writ  of  error  lies  to  reverse  a  sentenoe  of  additional 
punishment  erroneously  awarded  on  an  information.  Riley's 
case,  2  Pick.  165  (1824') ;  Ex  parte  Cooke,  15  Pick.  234  (1834); 
WUde  V.  CommonweaUh,  2  Alet.  408  (1841).  See  Herrick  ▼. 
SmUh,  1  Gray,  49  (1854). 

Where  a  sentence  of  fine  and  imprisonment  has  been  im- 
posed and  tile  fine  paid,  and  tiie  judgment  is  erroneoas  in 
imposing  imprisonment,  the  supreme  indicial  oonrt  in  the 
exercise  of  its  discretionary  power  may  discharge  the  prisoner' 
on  habeas  corpus,  although  for  an  error  in  the  judgment  of 
the  oonrt  below,  a  writ  of  error  is  the  ordinary  remedy. 
Feeley's  ease,  12  Cash.  598  (1853). 

Where  one  of  two  eonnts  in  an  indiotment  is  -bad,  and 
the  defendant  is  found  guilty  and  sentenoed,  generallv,  the 

Itresumption  of  law  is,  that  the  ooort  awarded  sentenoe  by  the 
aw  applicable  to  the  offisnce  charged  in  that  count ;  and  a 
vrrit  of  error  will  not  lie  to  reverse  the  judgment,  if  the  sen- 
tence is  warranted  by  the  law  applicable  to  the  offence  oharged 
in  tiiat  oonnt.  Brown  t.  OommowweaUh,  8  Mass.  64  (1811) ; 
Jenninge  v.  CommonweaUh,  17  Pick.  80  (1835);  Joe^yn  t. 
CommonweaUh,  6  Met.  236  (1843). 

When  a  defendant  is  found  gailty,  generally,  on  an  in- 
dictment which  charges  him,  in  one  count,  with  entering  a 
dwelling-house  in  the  night  time  of  a  certain  day,  with  intent 
to  commit  a  laroeny,  ancU  in  another  count,  with  a  larceny  on 
the  same  day  in  the  same  dwelling-honse,  and  he  is  sentenoed 
to  a  greater  punishment  than  is  warranted  b¥  law,  either  for 
such  entry  or  for  mere  laroeny  in  a  dwelling-honse ;  the  oonrt 
cannot,  on  a  vrrit  of  error,  presume  that  one  and  the  same 
offence  only  is  charged  in  the  indictment.  CarUon  v.  Comr 
monweaUh,  5  Met.  532  (1843),  explained  in  OrowUy  ▼.  CImh- 
monweaUh,  11  Met.  578,  579  (1846). 

When  an  indictment  charges,  in  one  oonnt,  a  breaking  and 
entering  a  building,  vrith  intent  to  steal,  and  in  another  oonnt. 
a  stealing  in  the  same  building,  on  the  same  day,  and  the 
defendant  is  found  guiltir  generally  the  sentence,  whether 
that  which  is  proper  for  burglary  only,  or  for  barglary  and 
laroeny  also^  cannot  be  reversed  in  error,  because  t£e  reoord 
does  not  show  whether  one  offence  only,  or  two,  were  proved 
on  the  trial ;  and  as  this  must  be  knovm  by  the  judge  who 
tried  the  case,  the  sentence  will  be  presumed  to  have  been 
according  to  the  law  that  was  applicable  to  the  facts  proved. 
Qrowley  v.  CdmmonweaUh,  11  Met  575  (1846) ;  EUe  v.  Com" 
monweaUh,  11  Met.  581  (1846). 

Where  a  defendant  is  found  gniltr,  generally,  on  an 
indictment  which  charges  him  with  adultery,  on  three  differ- 
ent days,  vrith  a  woman  of  one  name,  and  on  a  different  day, 
with  a  woman  of  another  name,  and  he  is  sentenced  to  a 
greater  panishment  than  is  warranted  by  law  for  a  single  act 
of  adultery ;  the  court  cannot,  on  a  writ  of  error,  presume 
that  a  sin^e  offimoe  only  was  oharged  in  the  indiotment 
Booth  y.  CommomoeaHh,  5  Met  585  (1843). 
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V,  AxLBGiNO  Diminution  of  tbi  Record. 

in  T%tmnr.  ComtnonweaUh,  ^  Met,  TZl,  228  (1843),  when 
the  CA8e  first  came  before  the  coart,  with  a  return  of  the 
record  upon  the  writ  of  error,  upon  motion  of  the  attorney- 
general,  founded  upon  a  euggefltion  of  diminution  of  the 
record,  a  writ  of  certiorari  was  Ordered,  thoujch  opposed  by 
the  o<ianseI  for  the  plaintiff  in  error,  directed  to  the  chief 
jtt*(tice  of  the  court  of  comiAon  pleas,  requiring;  the  entire 
record  to  be  certified  and  returned  to  the  supreme  judicial 
court.* 

Yt.  Second  Wbit  or  Erecr. 

An  affirmance  of  a  judgment,  on  a  writ  of  error  to 
which  in  nuUo  Mi  erratum  is  pleaded,  is  a  bar  to  a  second  writ 
of  error  to  reverse  the  same  judgment  for  any  error  apparent 
on  the  record  when  it  was  bnmght  before  the  court  on  the  first 
writ    Booth  y.  CkmmmwedUk,  7  Met.  285  (1843). 

But  where  the  error  arises  from  matter  subsequent  to 
the  furmer  decision,  and  which  did  not  then  exist,  a  new  lArrit 
of  error  may  be  brought,  and  such  tiew  matter  assigned  for 
error.    Bodh  y.  CommonweaUh,  7  Idet.  286  (1843). 

In  HopkiruT,  CommonweaUhy  3  Met,  460(1842),  a  judg- 
ment had  been  rendered  on  an  information  fur  additional 
punishment,  which  judgment  was  founded  upon  three  or  more 
tormer  oonyietlons.  The  errors  assigned,  in  the  first  writ  of 
•mv,  to  the  jodcment  on  information  were,  in  several 
instanoea,  eupposea  defects  in  those  former  iudgments.  But 
it  was  decided  that  whilst  such  former  judgments  were  in 
force,  the  court  could  not  take  notice  of  snch  defeote.  Then 
writs  of  erroir  were  brought  to  reverse  those  former  judgments, 
and  ond  or  more  of  ihem  wte  reversed.  When  these  supports 
of  the  judgment  oti  the  information  were  thnti  removcMl,  the 
latter  became  erroneous,  by  such  matter  subsequent.  This 
matter  of  error  was  not  in  issue  on  the  first  writ,  and  could 
not  have  been  considered  and  determined  in  the  judgment 
of  affirmatee.  See  also  Wildt  t.  Commam^MUh,  2  Met  408 
(1641). 

YII.  The  Plea  iir  NulLO  est  Erratuv. 

The  plea  in  nuUo  e9i  erraivm  is  in  the  nature  of  a  demur- 
rer, and  puts  in  issue  the  validity  of  the  judgment  in  all 
matters  of  law.  Booth  v.  0(mmowt)eajUK  7  Met  287  (1843) : 
Magg^  v.  CommxmwtvUh,  3  Met  45b  (1842) ;  6  Met  490  ;  3 
Qray,  612. 

New  6rror«  may  be  assigned  vioa  noes  at  the  bearing, 
takitig  oare  that  the  adverse  party  is  not  surprised ;  and  if 
the  judgment  is  erroaeons,  in  the  partioularv  thus  indicated, 
though  tiot  in  the  partioulars  assigned  for  error,  the  judgment 
will  be  reversed.    Booth  ▼.  CommontoeoftA,  7  Met  287  (1843). 

VIII.  JoDOMEirT  or  Rrtersal. 

When  a  judgment  in  a  criminal  ease  is  entire,  atid  a 
writ  of  error  is  bfougbt  to  reverse  it,  though  it  is  erroneous 
iti  part  only,  it  mu^t  be  wholly  reversed.  Chriaiian  y.  Vom- 
monwealth,  5  Met  530  (1843). 

Where  a  convict  brings  two  writs  of  error  at  the  same 
time,  one  to  reverse  an  original  judgment,  and  the  other  to 
reverse  a  sentence  to  additional  punishment  founded  on  an 
information,  which  sets  forth  such  original  judgment  as  one 
of  the  grounds  of  such  additional  punishment ;  u  the  original 
judgment  is  teversed,  the  sentence  6n  the  information  falls 
with  It,  and  will  also  be  reversed,  if  the  error  assigned  be  a 
matter  of  mere  law,  apparent  on  the  record,  although  the 
original  judgment  was  in  full  foree  when  the  writ  of  error 
was  brought  to  reverse  the  sentence  on  the  information. 
Svichinson  v.  Commonwealth,  4  Met  359  (1836). 
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Formerly,  if  the  court  below  had  pronounced  an  erro- 
neous sentence,  the  court  of  error  had  no  authority,  at  common 
law,  to  pronounce  the  proper  jof'gment,  or  remit  the  record 
U)  the  C(»urt  below,  but  were  bound  to  reverse  the  judgment 
and  diMpharge  the  defendant  Shepherd  v.  Commonwmtih,  2 
Het  419  (1841) ;  Christian  v.  Commonweafth,  5  Met  530 
(1843) ;  Sumner  v.  Commonwealth,  3  Cush.  622,  523  (1849)  ; 
Jacguins  v.  Commonwealth,  9  Cush.  279  (1852). 

And  this  rule  applied  to  a  case  where  a  sentence  had 
been  awarded,  to  take  efieot  after  the  expiration  of  a  former 
sentence,  and  the  prisoner  had  brought  a  writ  of  error  to  a 
hearing  before  the  expiratioti  of  the  former  sentence.  Chris- 
iian  ▼.  Commonwealth,  5  Met.  530  (1843). 

And  it  made  no  difference  whether  the  mistake  vras  in 
his  favor  by  way  of  an  award  of  sentence,  less  than  the 
statute  requisition,  or  against  him  by  way  of  a  greater. 
Wilde  T.  Commonwealih,  4  Met  360  (1942) )  Biee  ▼.  Com- 
monwealth,  12  Met  247  (1847)1 

But  it  is  now  enacted,  that,  "  when  a  final  judgment  in 
a  criminal  case  is  reversed  by  the  supreme  judicial  court  on 
account  of  error  in  the  seotence,  the  court  may  render  snch 
judgment  therein  as  should  hate  been  rendered,  or  may  re- 
mand the  case  for  that  purpose  to  the  court  before  which  the 
conviction  was  had."  St  1851,  c,  87  ;  Gen.  Sta.  c.  146,  sec 
16  ;*  9  Cush.  280. 

This  act  is  not  ex  post  Jaeto,  or  tetrospective  in  ite  leg- 
islative action.  It  relates  to  future  proceedings  in  writs  of 
error  in  criminal  cases,  and  it  is  not  retroactive  in  an  obnox- 
ious sense,  because  it  relates  to  writs  of  error  on  past  judg- 
ments. It  relates  solely  to  remedies,  and  a  writ  of  error  is 
purely  remedial.  In  legal  effect,  it  directs  that  writs  of  error 
in  criminal  cases,  shall  only  be  brought  on  pertain  conditions, 
one  of  which  is,  that  if  tDe  error  is  only  in  the  award  of 
punishment  it  shall  bb  set  right  Jacquins  ?.  Commontoealihf 
9  Cush.  279  (1852). 

Where  the  attomer-general  filsd  an  information,  w  offfido^ 
demanding  the  whole  penalty  for  the  commonwealth,  on 
a  statute  which  dirertad  an  offisnee  to  be  proseeated  by 
bill,  indictment  or  information,  the  penalty  to  aoerne,  two 
thir^  to  the  <ft>mmonwealth  and  one-third  to  the  informer,  and 
the  ptoahy  was  adjudged,  two-thirds  to  the  commonwealth 
and  one-third  to  A.  B.,  as  informer,  it  not  appearing  on 
the  record  that  he  was  the  informer,  the  court  reversed  the 
judgment  ftad  entered  a  new  judgment  for  the  oommon- 
wealth  for  the  whole.  JSovard  t.  Commmsoeakih,  13  Mrm. 
221  (1816). 

IX.  Brrticb  6r  Whit. 

Where  k  writ  of  efroi*  is  bt-ougbt  upon  a  judgment  in  ft 
criminal  case,  under  St  1842,  c.  54,  the  prosecuting  officer  of 
the  commonwealth  is  not  bound  to  take  notice  and  act  thereon, 
until  fourteen  days  after  a  scire  facias  to  hear  error  has  been 
served  upon  him.  Christian  v.  CommontoeaUh,  5  Met.  334 
(1842) ;  Qen.  Sts.  c.  146,  sec.  12. 

X.  Costs  OF  A  Writ  of  Error, 

A  plaintiff  in  error,  who  is  discharged  on  the  writ,  is  en. 
titled  to  his  costs  for  travel,  As  an  item  of  the  legal  oosts,  to 
be  *'  borne  by  the  commonwealth,"  notwithstanding  that, 
during  the  pendency  of  the  writ  of  error,  he  is  imprisoned  in 
a  house  of  correction,  nnder  the  seotence  against  him.  BHif* 
ton  V.  Commonwealth,  1  Cush.  302  (1818).  Gen.  Sis.  o.  146, 
sec.  17. — The  ManiMy  Law  Reporter  for  May,  1862. 

— ^— — ^^— »■         ■..iiiiiii... .■         >         "- 

*  Th»  BDg  8t  11  a  12  Vlfl..  6.  T8,  MC.  6,  oovtaint  ftimllBr  proTWooa    Bee  the 
obeerviktiont  of  Lortl  Cempl^lU  C.  J.,  oo  tbl«  utatut*.  }d  i^jtioMwir  ▼.  iZtotea,  3 
0<mlann,:i87s  17  Q.  B.  317  (1851).    See  Alflo  Ooo.  Stat  U.  a  gap.  Il4  SM.  UT,  sad 
I  JbtftiM  V.  itewU»  21 U.  a  Q.  £.  216. 
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HOLY  ORDERS  AS  DISQUALIFTINO  FOR  THE  HOUSE  OF 

COMMONS  OR  THE  BAR. 

ABiUfw  the  Belief  of  Persona  in  Holy  Orderao/the  United 
Church  of  England  and  Irdand  declaring  their  Diaaent 
ihertfrom.  Prepared  and  brought  in  by  Mr.  Bouyikis  and 
Mr.  Edwabd  Ellicb.  Ordered  by  the  House  of  CommoDB 
to  be  printed,  12th  March,  1862. 

The  Cler^  Relief  Bill,  introdaoed  b^jr  Mr.  BoaTerie,  has 
been  the  subject  of  an  animated  discussion  in  the  House  of 
Oommons,  and  wiU  probably  receive  further  oritioism  in 
whatever  shape  it  may  be  returned  by  the  Select  Committee, 
in  whose  hands  it  remains  for  the  present.  The  measure 
oertainly  falls  short  of  the  necessities  of  the  case  with  which 
it  professes  to  deal,  as  it  only  relicTes  those  clergymen  who 
are  ready  to  sign  a  declaration  <^  dissent  from  the  doctrines 
of  th«  Church,  and  leaves  any  who  still  adhere  to  her  faith 
and  formularies,  but  who  have  no  taste  for  the  duties  of  the 
clerical  profession,  laboorinsitnder  the  same  restrictions  and 
incapacities  as  at  present.  We  do  not  propose  to  inquire  into 
the  wisdom  (it  is  wholly  unnecessary  to  observe  on  the  loeic) 
of  this  shortcoming  in  the  Bill;  but  it  may  be  useful  to 
ascertain  bow  far  the  clergy  are  really  incapacitated  by  law 
for  secular  pursuits,  and  more  especially  for  fulfilling  the 
important  duties  of  legislators  and  advocates.  It  wal  be 
found,  we  apprehend,  that  their  exclusion  from  the  House 
of  Commons  originated  in  an  enactment  which  must  be 
condemned  by  every  reasonable  man,  and  that  their  ineligi- 
bility for  the  Bar  (if  it  really  exists)  rests  on  a  discreditable 
precedent. 

The  restriction  by  which  persons  in  Holy  Orders  are  ren- 
dered incapable  of  sitting  in  the  House  of  Commons  is  one 
created  by  Statute  41  Geo.  III.  c.  62,  intituled,  "  An  Act  to 
remove  doubts  respecting  the  eligibility  of  persons  in  Holy 
Orders  to  sit  in  the  House  of  Commons.^  Toe  history  of  this 
flomewhat  remarkable  Act  of  Parliament  is  given  in  Mr. 
Hare's  able  treatise  on  '*  The  Election  of  Representatives, 
Parliamentary  and  Municipal."  Speaking  or  the  Act  in 
queetion,  and  the  restriction  createa  by  it,  Mr.  Hare  savs, 
<*  The  oircumstanoes  under  which  the  Statute  establishing  this 
reetrietion  was,  little  more  than  fiftv  years  ago,  carried 
through  .Parliament  by  a  minister  whom  history  has  not 
placed  in  any  very  elevated  position  amongst  statesmen,  are 
well  known.  The  most  attentive  perusal  of  the  debates  will 
£ul  to  discover  the  shadow  of  a  reason  for  the  exclusion. 
The  Bishop  of  Rocbest*  adverted  to  what  he  thought  the 
only  ot^ectioo,  vis.,  '  the  means  by  which  candidates  were 
oblig|ed  to  seek  admittance  into  the  Lower  House,  such  as 
opening  houses  of  entertainment,  and  truckling  to  every 
voter.'  (But  this  would  obviously  be  a  difficulty  to  all  scru- 
pntoiis  men.)  This  prelate,  however,  also  said,  '  He  did  not 
think  the  business  of  the  House  of  Commons  was  totally  un- 
eonneeted  with  the  study  of  Divinity ;  for  it  was  intermixed 
with  the  great  principles  of  poliUcal  justice  and  morality,  and 
the  laws  of  nature  and  nations.'  The  bill  was  characterized 
by  Lord  Thorlow  as  a  bill  of  disl^anohisement.  It  was,  in 
truth,  an  attack  on  the  rights  of  every  elector  in  the  kingdom. 
Lord  Eldon,  who  supported  it,  like  a  skilful  advocate,  ingeni- 
OQsly  endeavoured  to  divert  the  argument  and  rest  the  ques- 
tion upon  another  issue,  by  introdocine  a  discourse  of  great 
leaminc  to  prove  the  indelibility  of  Holy  Orders, — a  point 
which  had  nothing  whatever  to  do  with  the  matter  in  question. 
The  only  true  explanation  of  this  remarkable  and  unjustifiable 
law  is  that  which  was  given  by  the  immediate  object  of  it. 
Home  Tooke  said,  '  Deacons  ana  priests  had  satin  Parliament 
for  more  than  a  century,  but  at  last  one  got  in  who  opposed 
Che  minister  of  the  day,  and  then  Parliament  determinect  that 
there  sbQuld  no  more  be  any  deacons  and  priests  admitted 
amoBgst  them.'  Kuthing,  abstractedly,  could  appear  more 
WAxeaeoBabia  than  the  esdlaskMi  of  a  set  of  men  whose  edu- 


cation and  functions  neoessarily  point  their  attention  to  the 
greatest  subjects  that  can  occupy  the  thoughts  of  men ;  and 
whose  habits  and  duties  moreover  bring  them  into  communi* 
cation  with  every  phase  of  society,  and  especially  with  the 
poor,  whose  interests  require  the  closest^  the  most  at^ntive, 
and  the  most  practical  consideration. 

"  In  the  ffreat  questions  which  arise  in  Parliament  affecting 
religion  and  the  Church,  it  would  be  in  the  highest  degree 
desirable  that  one  or  two  ministers  of  every^  persuasion  should 
be  present,  and  enabled  to  take  part  in  their  discussion,  rather 
than  that  all  such  matters  should  be  left  to  laymen  who  have 
taken  out  a  dilettante  degree  in  Divinity. 

"The  tone  and  temper  of  the  Lower  House,  in. dealing 
with  Bul^ects  in  which  the  relations  between  public  law  and 
naUonal  worship  are  in  controversy,  would  be  in  no  sliffht 
measure  improved,  if,  without  lessening  aU  becomioff  seal,  the 
presence  and  example  of  the  Christian  minister  shoiud,  to  that 
seal,  add  some  portion  of  charity."  Such  are  the  observations 
of  Mr.  Hare,  disinterestedly  made  in  the  course  of  a  treatise 
on  the  subject  of  representation  generally. 

In  Lord  Holland's  Memoirs  of  the  Whij^  Party,  Yol.  i.,  p. 
180,  we  find  the  following  somewhat  caustic  reference  to  the 
Act  in  question.  His  lordship  si^s, — '*  There  was  scarcely  a 
Parliament  since  the  Revolution  in  which,  de  JadOt  a  person 
in  priest's  or  deacon's^  orders  had  not  sat    A  strange  com- 

Eromise  between  principle  and  indulgence  was  recommended 
y  Mr.  Addington,  and  adopted  by  the  House.  Mr.  Home 
Tooke  was  allowed  to  sit  during  that  Parliament,  but  all 
deacons  and  priests  but  himself  during  that  limited  period 
were  declared  to  be  ineligible.'^ 

Doubtless,  when  the  Clergy  poeaeasad  their  right  of  Coavo* 
cation,  with  all  the  privileges  »no»doot  thareto,  m  privilegee 
not  only  of  debate,  bat  of  enaotiiig  laws  binding  on  their 
order,  and  especially  the  privilege  of  taxing  thdmselves, 
they  were  excluded  from  toe  Honee  of  Oommone  on  thai 

S round.    All  the  cases  of  ezoliisioa  proceed  on  that  clear  ml 
istioct  rule. 

For  instance,  4.i>.  1553,  Alexander  Newell,  Prebendary  of 
Westminster,  was  declared  by  a  Parliamentary  Committee 
incapable  of  being  a  Member  of  the  House  of  Commons, 
"  being  Prebendary  of  Westminster,  and  thereby  having  voice 
in  Convocation."    1  Jour.  p.  26. 

Again,  in  the  year  1620,  In  re  John  Bobsoii,  it  was  declar- 
ed that  he  "  ought  not  to  be  accepted  to  serve  as  a  member  of 
this  House,  b^  reason  he  is  a  minister,  and  he  hath,  or  may 
have,  a  voice  in  the  Convocation  Hpuse."  ParL  MSS.  voL 
xviii.,  p.  90. 

Also,  in  1661,  Dr.  Cradock  having  been  returned  for  the 
Borough  of  Richmond  —  whioh  return  was  disputed — the 
Committee  reported,  "That  it  appeared  to  them  that  Dr. 
Cradock  was  in  Holy  Orders,  and  the  opinion  of  the  Commit- 
tee was,  that  Dr.  Cradock  was  incapable  of  beinjg  elected  a 
burgess  for  the  borough."  The  House  resolvea  ^  to  agree 
with  the  Committee  that  Dr.  Cradock  was  a  person  incapable 
to  be  elected,  and  his  election  void." — 8  Joum.  841,  S46.  But 
in  this  case  tliere  had  also  been  a  scrutiny,  and  Dr.  Cradock 
had  not  the  majority  of  votes,  so  that  t&e  dedsion  on  his 
capability  to  be  elected  was  at  least  extra-judicial. 

All  these  cases,  however,  were  decided  when  the  powers  of 
Convocation,  so  far  as  they  regarded  the  clergy,  were  co-ordi- 
nate with  those  of  Parliament  itself.  Bu^  in  1785,  long  after 
Convocation  had  been  shorn  of  its  legisladve  rights  by  25 
Hen.  YIII.  c.  19  (except  specially  licensed  by  the  Crown  to 
exercise  them) ;  and  more  than  120  years  after,  the  clergy, 
by  a  private  agreement  between  Arcfabishop  Sheldon  and  Lord 
Chancellor  Clarendon,  had  silently  waived  the  privilege  of 
taxing  their  own  body,  and  permitted  themselves  to  be  includ- 
ed in  the  money  bills  prepared  by  the  Commons,  we  find  the 
question  of  the  right  of  a  person  in  Holy  Orders  to  sit  in  the 
House  of  Conunons  once  more  raieed  in  the  case  of  Rashworth, 
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Deacon.  Tetarned  for  the  borough  of  Kewpopt.    It  was  I  December    13th.    1793,    June  2nd,  July  9th,    July   22nd, 

as  dulT  elected.    The  decision  waa  in  no  1 1794,  and  I  conjecture  among  the  documenU  of  the  other 

societies.'' 

From  this  account  it  would  appear  that  there  is  no  infleu- 
ble  rule  against  the  admission  or  a  person  in  priest's  orders 
to  the  Bar,  but  that  a  majority  of  the  benchers  of  any  Inn  of 
Court  may  at  any  time  decide  either  to  call  or  to  refuse, 
according  to  the  disposition  of  the  Bench,  influenced  as  it  may 
be  by  the  signs  or  circumstances  of  the  times. 

However  much  each  Inn  of  Court  may  desire  to  respect  the 
opinion  of  the  others,  it  is  clear  there  is  no  rule  binding  upon 
the  body,  but  that  every  Inn  possesses  an  independent  power 
of  action,  to  admit  or  reject,  according  to  the  disposiuon  of 
its  oon»tttaent  elements.  There  is,  however,  a  cbeck  upon 
the  arbitrary  or  capricious  exercise  of  this  responsible  power. 
In  the  case  of  Hart  (Pasch.  20  Qeo.  III.  reported  in  Doagl. 
553)  Lord  Mansfield  laid  down  that  "  all  power  of  the  Inns  of 
Court  concerning  admission  to  the  Bar  is  delegated  to  them 
from  the  Judges,  and  that  in  every  instance  the  conduct  of 
those  societies  is  subject  to  the  control  of  the  Judges  as  visi- 
tors. A  mandamus  will  not  lie  to  compel  the  Masters  of  the 
Bench  of  an  Inn  of  Court  to  call  a  candidate  to  the  Bar. 
From  the  first  traces  of  the  Inns  of  Court  no  example  can  be 
found  of  an  interposition  by  the  Courts  of  Westminster  Hall 
proceeding  according  to  the  seneral  law  of  the  land ;  but  the 
judges  have  acted  as  in  a  domestic  forum."  If  a  person 
conceive  himself  to  be  aggrieved  by  the  benchers  of  an  Inn 
of  Court  in  refusing  to  call  him  to  the  Bar,  or  in  disbarring; 
him,  it  seems  that  the  proper  application  for  redress  is  a  peti- 
tion of  appeal  to  the  twelve  (now  fifteen)  judges.  ^ 

The  only  question  remaining  for  consideration  is,  whether 
the  Canons  Ecclesiastical,  or  any  express  Act  of  Parliament, 
effectually  exclude  a  person  in  Holy  Orders  from  being  called 
to  the  Bar,  even  assuming  that  the  benchers  or  judges  offered 
no  opposition.  The  only  Canon  that  can  be  supposed  to  have 
this  effect  is  the  76th,  which  is  as  follows : — 

"  No  man  being  admitted  a  deacon  or  minister  shall,  from 
henceforth,  voluntarily  relinouish  the  same,  nor  afterwards 
use  himself  in  the  course  of  nis  life  as  a  layman,  on  pain  of 
excommunication.  And  the  churchwardens  shall  present,'' 
&0.  Now  **ipsofaeto"  excommunication  has  been  extinguish- 
ed by  53  Geo.  IlL  c.  127.  See  Mtutyn  v.  EmoU,  Arohea' 
Court,  January  28,  1841. 

Excommunication  can  now  only  be  pronounced  by  a  sen- 
tence of  an  Ecclesiastical  Court,  and  all  the  civil  disabilities 
attached  thereto  are  abolished  by  Sd  Geo.  lU.  c.  127,  sec  3. 
An  imprisonment,  not  exceeding  six  months,  may  form  part 
of  the  sentence,  but  even  this  cannot  take  effect  unless  the 
sentence  be  certified  by  a  *'  Significavit"  to  the  Court  of 
Chancery ;  and  the  EcoiesiasUcal  Gk)urt  is  not  bound  to  certify 
to  the  Court  of  Chancery,  even  thongh  sentence  of  excomman- 
ication  be  passed,  unless  called  upon  to  do  so  by  the  promoter 


determined  that  he  was  duly 

respect  affected  by  the  fact  of  Rushworth  being  merely  in 
Deacon's  orders,  although  he  was  objected  to  on  the  ground 
of  being  in  Holy  Orders.  Between  the  period  of  1664,  when 
the  clergy  waived  the  privilege  just  now  alluded  to,  and  1785, 
the  date  of  Rushworth's  election,  it  is  believed,  as  stated  by 
Lord  Holland,  that  "there  was  scarcely  a  Parliament  in 
which  de  facto  a  person  in  priest's  or  deacon's  orders  had  not 
sat ;"  and  vet  sixteen  ^rears  later,  vis.,  in  1801,  the  bill  which 
is  now  under  onr  coosideradon,  became  the  law  of  the  land. 
An  observation  of  Mr.  Luder  in  reporting  Rushworth's  case, 
vd.  ii.,  p.  282,  is  so  pertinent  to  the  second  part  of  our  sulject, 
that  we  give  it  as  follows : — 

*'  There  is  a  much  greater  analogy  between  the  two  func- 
tions of  priest  and  barrister  than  between  the  former  and  that 
of  representative ;  for  anciently  the  clergy  pleaded  commonly 
at  the  bar  of  the  secnlar  Courts,  and  were  regular  advocates  ; 
which  occasioned  the  proverbial  saying,  '  NuUu9  eUricuM  niti 
eoMuidicus.'  '* 

In  corroboration  of  this  state  of  things  we  refer  to  a  case 
in  Coke's  Second  Institutes,  562,  29  edit.,  more  for  the  curio- 
sity of  the  case  than  with  a  view  of  layins  much  stress  on  a 
precedent  of  such  remote  antiquity, — inoictment  against  a 
parson  for  conspiracy,  who  pleads  that  he  was  *'  Ccmmunia 
advocatus,"  and  so  justified  as  attorney  to  the  other.  It  was 
found  that  he  was  "  OommunU  adoocatua^*'  and  not  guilty. 

We  now  proceed  to  consider  the  ineli^bility  of  pereons  in 
Holy  Orders  to  be  called  to  the  Bar.  It  is  somewhat  remark- 
able that  the  only  precedent  for  snoh  exclusion  was  created 
about  the  same  time,  and  directed  against  the  same  obnoxious 
individual,  as  was  the  unjustifiable  law  upon  which  we  have 
jost  now  commented.  Can  any  one  doubt  that  they  were  both 
the  emanations  of  party  spirit  and  political  rancor? 

In  the  20th  volume  of  Howel's  *'  State  Trials,"  on  the  Pro- 
eeedings  against  John  Home  (afterwards  John  Home  Tookio) 
lor  libel,  the  following  note  occurs : — 

*'  In  Trinity  term,  1779,  Home  Tooke  applied  to  be  called 
to  the  Bar,  when  only  three  benchers  (Sir  James  Burrow, 
Mr.  Baron  Maseres,  and  Mr.  Wood)  voted  in  his  favour,  and 
eight  voted  against  him.  Upon  this  occasion  the  benchers 
or  the  Inner  Temple  had  eonsnlted  those  of  the  other  three 
Inns  respecting  the  proprietv  of  calling  to  the  Bar  a  gentle- 
man in  priest's  orders  (Mr.  Home  Tooke  had  received  priest's 
orders).  Eleven  benchers  of  Lincoln's  Inn  who  took  the 
matter  into  consideration,  reported,  June  16th,  1779,  their 
unanimous  opinion  that  it  was  not  proper  to  call  to  the  Bar  a 
person  in  priest's  orders.  And  a  verbal  answer,  expressing 
a  like  opinion,  was  sent  from  the  benchers  of  the  Middle 
Temple  and  of  Qray's  Inn.  See  2  Lnder's  Rep.  of  Election 
cases,  p.  281,  note. 

*'  Mr.  Tooke  made  his  second  attempt  to  be  called  to  the 
Bar  in  Trinity  term,  1782.    At  this  time  Lord  Shelburne,  I  of  the  suit.     See  Rogers  on  Ecclesiastical  Law,  p.  M2.    la 


afterwards  the  first  Marquis  of  Lansdowne,  was  First  Lord  of 
the  Treasury,  and  as  it  was  known  that  he  wished  well  to 
the  application  (as  did  his  fKend  Lord  Ashburton)  it  is  pro- 
bable that  a  successful  issue  was  expected ;  the  attempt, 
however,  failed.  I  believe,  that  in  &vour  of  Mr.  Tooke  voted 
the  Earl  of  Suffolk,  Sir  Jamee  Burrow,  Mr.  Baron  Maseres, 
and  Messrs.  Coffin,  Jackson,  and  Wood ;  and  that  on  the  other 
side  voted  Messrs.  Annesle^r,  Daniel  Barrington,  Baron,  Bar- 
ton, Beareroft  (in  1788  Chief  Justice  of  Chester),  Coventry, 
and  Hall.  In  Michaelmas  term,  1793,  the  benchers  of  the 
Inner  Temple  sent  to  the  other  law  societies  an  inquiry 
whether  a  person  in  deacon's  orders  was  admissible  to  the 
Bar.  In  the  same  term,  Mr.  Tooke's  name  being  again  in- 
serted among  candidates  for  admission  to  the  Bar,  no  bencher 
moved  his  call.    Particulars  concerning  the  last-mentioned 

Sroceedings  are  to  be  found  in  the  Order  Book  of  the  Inner 
'eiiiple»  in  the  Black  Book  of  Idnoo^'s  Inn,  under  dates, 


re  HoikM  v.  jSbaiet,  2  Hag.  We  mifcht  perhaps  contend  thai 
an  honourable  calling  such  as  the  Bar,  itself  of  a  ^«uvclerioaI 
character,  is  soaroely  within  the  meaning  of  the  Canon,  bnt 
we  reserve  our  argument  on  that  point  till  we  come  to  a  con- 
sideration of  any  statutable  prohibitions  on  the  subjeet.  The 
Stat.  \k2 Vict.  e.  106,  may  be  said  to  embody  and  consoli- 
date all  former  Acts  prohibiting  the  clergy  from  following 
secular  avocations.  In  the  first  place,  then,  this  prohibition 
only  relates  to  such  clergy  as  are  either  "beneficed,"  or 
*'  licensed,  or  otherwise  allowed  to  perform  the  duties  of  any 
ecclesiastical  office  whatever,"  s.  28.  And  in  the  second  place, 
it  has  reference  solely  to  being  **  engaged  in  or  carrying  on 
any  trade  or  dealing  for  gain  or  profit,"  s.  29.  ^ow,  aa 
honorary  pursuit,  the  remuneration  attached  to  whidi  is 
purely  *^  quiddam  AonorurMim,"  and  which  gratuity  is  nofe 
recoverable  at  law,  surely  cannot,  by  any  force  of  constmotion, 
come  within  the  definition  of  a  "  trade  or  deiUing  candied  oa 
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or  engaged  in  for  gain  or  profit."  Moreover,  &  clergyman 
who  holds  no  *'  benefice,''  neither  is  "  licensed  nor  allowed  by 
any  other  authority  to  perform  the  duties  of  any  eoolesiastical 
office/'  and  who,  in  point  of  fact,  does  not  perform  any  eccle- 
siastical duty,  we  apprehend  does  not  come  within  the 
penal  enactments  of  this  statute.  The  Act  contains,  an 
exception  in  favour  of  partnerships  wbere  the  number  of 
partners  exceeds  six;  and  4&5  Vict.  c.  14,  simply  invalidates 
contracts  where  spiritual  persons  are  directors  of  any  such 
companies. 

With  respect  to  the  76th  Canon  before  adverted  to,  that 
Canon,  as  we  have  seen,  threatens  with  excommunication  any 
"  deacon  or  minister  who  shall  voluntarily  relinquish  the  same, 
or  afterwards  use  himself  in  the  course  of  his  life  as  a  layman." 
Now,  this  surely  cannot  mean  relinquishing  the  duties  of  a 
deacon  or  minister.  If  so,  then  one-third  of  the  clergy  are  at 
this  moment  in  pain  of  excommunication.  Neither  can  it 
mean  voluntarily  relinquishing  the  office  of  a  deacon  or  min- 
ister, for  that  would  be  to  acknowledge  the  delibilitj  of  Holy 
Orders ;  and  indeed  it  has  been  expressly  decided  that  this 
cannot  be  done  by  any  voluntary  act  of  the  ordained  person. 
Bame9  v.  Shore,  8  Q.  fi.  640.  llie  Canon  can  therefore  only 
refer  to  an  apparent  relinquishment  on  the  part  of  the  deacon 
or  minister  by  using  himself  in  the  course  of  his  life  as  a 
layman.  The  75th  Canon  expressly  forbids  a  clerr^man  to 
follow  any  base  or  servile  calling,  leaving  it  to  be  iairly  in- 
ferred that  a  high  and  honourable  calling  such  as  that  of  a 
physician  or  advocate  might  be  pursued,  provided  the  condi- 
tions of  the  subsequent  Canon  were  not  infringed.  Now  the 
dnty  of  an  advocate  has  never  been  deemed  inconsistent  with 
the  status  of  a  clergyman,  aa  we  have  seen  so  proverbially 
expressed  by  "  Nuilus  dericua  nisi  oaundicua,*'  Even  the  most 
ancient  decretals  of  the  Canon  Law  have  never  done  more 
than  forbid  beneficed  or  stipendiary  clergymen  from  acting 
as  advocates  in  the  temporal  courts.  Let  us  refer  to  their 
ovm  language. 

i*  Clerici  in  subdiaoonatu,  et  supra  et  in  ordinibus  minoribus, 
M  siipendUi  sustenteniur^  coram  seculari  judice^  Advocati  in 
negotiis  secularibus  fieri  non  praosumant.  Nisi  propriam 
eauaam,  vel  Ecclesiss  fuerint  prosecuti,  aut  pro  miserabilibus 
forte  personis  quss  proprias  causas  administrare  non  possunt. 
Sed  nee  Ph>curatione  villarum  aut  Jurisdictiones  etiam  secu- 
lares  sub  aliquibus  Principibus  et  secalaribns  viris  ut  Justici- 
arii  eorum  fiant,  quisqnam  Clericorum  exeroere  prassumat."* 
Beer.  Greg.  9th  Lib.  1,  Tit.  37,  c.  1. 

**  Clericus  antem  qui  contra  Ecclesiam,  a  qua  bmeficUitn 
obHnd,  pro  extraneis  Advocatus  vel  Procurator  esse  prsBsumat," 
to.    Ibid,  e.  3,  a.b.  1230. 

There  is  a  further  decretal  forbidding  the  clergy  to  take  any 
part  in  trials  involving  capital  punishment,  upon  the  ground 
that  they  are  ministers  of  Uim  who  *'  willeth  not  the  death  of 
a  sinner,  but  rather  that  he  should  turn  from  his  wickedness 
and  2m«."— CouncU  of  Oxford,  c.  8,  Hen.  III.  a.d.  1222. 

But  this  only  shows  that  so  strong  is  the  sense  ever  enter- 
tained by  the  Church  Catholic  against  the  shedding  of  blood, 
it  has  thought  fit  to  forbid  its  advocate  to  take  part  in  trials 
involving  capital  punishment.  All  these  Le^ntine  decretals 
do  bat  create  exceptions.  The  rule  of  Clerical  Advocacy  is 
admitted  by  them,  and  the  very  exception  proves  the  rule. 
And  whatever  might  have  been  their  weight  of  authority 
when  first  enacted,  Lord  Stowell  said,  in  Burgess  v.  Burgeu, 
1  Hag.  Con,  393,—"  The  older  Canons  can  hardly  be  consid- 
ered as  carrying  with  them  all  their  first  authority."  We 
submit  then,  that  by  acting  as  an  advocate  a  der^man  does 
not,  in  an  ecclesiastical  sense,  "  voluntarilv  relinquish  the 
office  of  a  deacon  or  minister,  or  use  himself  in  the  course  of 


his  life  as  a  layman."  In  other  words,  he  does  not  do  that 
which  is  inconsistent  with  his  position  as  a  clergyman.  He 
takes  a  part  in  the  administration  of  justice,  which  is  an 
attribute  of  the  Deity  itself.  We  can  easily  understand  how 
those  sustained  by  clerical  stipends  or  beneficee  might  well  be 
required  to  devote  their  whole  time,  with  the  exceptions 
allowed  as  above,  to  the  still  higher  and  the  multifarious  duties 
of  their  sacred  calling ;  bnt  beyond  this  we  see  no  prohibi- 
tion. In  the  debate  in  the  Lords,  in  Home  Tooke's  case,  the 
Bishop  of  Rochester  acknowledged  that  clergymen,  by  having 
seats  in  the  House  of  Commons,  would  not  be  neoessarily 
relinquishing  their  clerical  calling  and  conducting  themselves 
as  laymen.  His  lordship  said,  "  He  could  by  no  means  sub* 
scribe  to  that  des^eable  puritanical  maxim,  that  a  clergyman 
ought  never  to  exercise  himself  but  in  the  immediate  duties 
of  his  calling."  It  cannot  be  denied  that  the  clergy  in  the 
Middle  Ages  acted  as  advocates  in  the  temporal  or  secular 
courts.  The  adoption  of  the  coif,  now  represented  by  the 
small  linen  frill,  surmounted  by  the  black  patch  or  cap  on 
the  Serjeants'  and  Common  Law  Judges'  wigs,  originated  in 
a  desire  to  hide  the  clerical  tonsure.  The  decretals  before 
referred  to  were  the  cause  of  the  adoption  of  the  coif  by 
those  beneficed  clergy  who  still  persisted  in  acting  as  advo- 
cates, but  yet  wonldnot  appear  to  do  open  violence  to  the  law 
of  the  Church. 

Upon  these  considerations,  we  can  come  to  no  other  con* 
elusion  than  that  there  is  no  statute  or  common  law  rendering 
an  unbeneficed  or  unlicensed  clergyman,  or  one  unauthorized 
and  unoccupied  in  the  performance  of  any  ecclesiastical  office, 
ineligible  to  be  called  to  the  Bar ;  and  even  if  there  be  any 
ecclesiastical  law  prohibiting  such  from  acting  as  Advocates, 
upon  the  ground  tnat  they  are  thereby  **  using  themselves  in 
the  course  of  their  lives  as  laymen,"  we  have  seen  that  the 
penalty  of  exoommunioation  carries  with  it  no  civil  disability 
oopiisable  by  the  temporal  Courts.  The  punishment  of  im- 
prisonment IS  not  in  the  nature  of  a  civil  disability,  and  in 
practice  is  now  never  pronounced. 

The  ineligibility  of  the  clergy  to  sit  in  the  House  of  Com- 
mons ^for  this  restriction  does  not  extend  to  the  House  of 
Lords,  in  which  there  are  at  the  present  moment  many  clergy- 
men besides  the  Bishops)  was  established,  as  we  have  seen, 
by  an  arbitrarv  law  directed  against  a  particular  individual, 
and  passed  little  more  than  fifty  years  ago ;  and  the  supposed 
ineligibility  of  clergymen  to  be  called  to  Uie  Bar  rests  upon 
no  better  foundation  than  an  equally  arbitrary  decision  of  the 
Inns  of  Court  directed  against  the  same  individual. 

We  desire  to  be  understood  as  contending  for  the  rights  of 
those  clergymen  alone  who  have  virtually  renounced,  or  who 
have  disclaimed  all  eoolesiastical  duty.  How  far  the  laws 
relating  to  the  beneficed  and  licensed  clerj^  may  affect  those 
who  enjoy  their  protection  we  have  not,  in  the  preeent  in- 
stance, attempted  to  inquire. 
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•  In  aU  tha  Gtoonlcal  OowtltuUons  worthed  [«>*o  .«*»„»^i"  ^'^  Eniland, 
UMr»  toV  «  MTing  of  tiM  prtfllegM  of  oor  Lord  t^  King,"  whtoh  -▼Jog  (Mf. 
^   M^»7ra&«l7d«ft2ftUtli»ei»stftDtioB.  And  to  mun»  cf  tl>»waftttBttoaf 
if  anvteg  ««  raflh  OMiM*  aa«n  oilMMd  bjf  laap. 


{Siporttd  ty  X.  0.  Jom,  laq^  BarriiUr-ai'Lam,  X^perttr  to  Ihn  Cbmi.) 

PaonnrooT  t.  Bush. 

Hi  fit    fliih  ^Urndfar-^RtdrntpHotk—Ib^iraUm  9f  fk^  IimIm  tioiiMidar  mmSkt 

BMy  that  Vbm  itetDte  allowlog  twelve  Miandar  mnntbe  tor  ()>•  redenpHon  of  Und 

gtTM  the  wboAe  of  the  day  ia  the  rabieqmait  year  upon  which  the  NJe  tokea 

place.    When  a  eale  took  pUoe  opon  the  7th  of  October,  IMO,  aad  the  moDej 

WM  not  paid  to  ledeem  until  the  8th  of  October,  1841,  Mil,  that  It  waa  too  late. 

■^  (a  F.,  H.  T,  26  vie,  1882.) 

l^eotment  for  thirty-nine  acres  of  lot  No.  22,  4th  concession  of 
Reaoh.  The  plaintiff  clamed  under  a  sheriff's  sale  for  taxes.  The 
defendant  claimed  under  conveyances  dedudug  title  fh»m  the 
grantee  of  the  Crown. 

A  prima  fads  ease  entitling  the  plaintiff  to  reoover  as  vendee  of 
the  sheriff  for  taxes  in  arrear  was  admitted. 
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The  detoee  mm  a  redemption  of  the  land  within  the  proper 
time  by  payment  of  the  neoeeeary  anm  to  the  proper  treaenrer. 
It  appeared  that  Uie  sale  for  taxes  was  made  on  the  7th  day  of 
October,  1840,  and  the  sheriff  ezeoated  the  deed  under  whieh  the 
plaintiff  elaimed  on  the  8th  day  of  October,  1841.  On  that  day 
the  redemption  money  was  paid  to  the  treasurer,  and  the  only 

Jnestlon  was  whetherlt  was  in  time.  The  learned  judge  (Richards, 
.)  at  the  trial  rnled  it  was  not,  and  a  Terdiet  by  his  direction  was 
entered  for  the  plaintiff,  with  leare  to  the  defendant  to  more  to 
enter  a  rerdiot  for  him  if  this  court  should  adopt  a  contrary  Tiew. 

In  Michaelmas  Term,  M,  O,  Cameron  obtained  a  rule  niti  to 
enter  a  verdict  for  the  defendant  on  the  leare  reserved. 

In  the  following  term  Spmcer  shewed  causes  He  referred  to  the 
statutes  of  Upper  Canada,  6  Qeo.  4.  ch.  7,  sec.  17  &  18,  Consol. 
fitats.  U.  C,  CO.  55,  sec.  148;  Boulion  v.  Ruitan^  2  old  series,  XT. 
C.  Rep.  862 ;  Cooke  v.  ShoU,  5  T.  R.  256  ;  Young  v.  Higgon^  6  M. 
ft  W.  49.  JDraper  C.  J.,  referred  to  RohvMon  v.  Waddington,  18 
Q.  B.  758. 

JU,  C.  Cameron,  eontra,  cited  Lester  v.  Garland,  15  Yes.  248; 
Webb  V.  Fairmaner^  8  M.  ft  W.  478 ;  Cameron  v.  Cameron  2  U.  C. 
Prao.  Rep.259. 

Dbapbb,  C.  J.— The  17th  section  of  the  stat  of  Upper  Canada,  6 
Geo.  4,  ch.  7,  enacts  (after  some  provisions  respecting  a  sale  of 
land  for  taxes,}  that  if  mlhin  twelve  calendar  months  from  the 
time  of  such  sale  the  proprietor  of  the  lot  or  any  one  on  his  behalf 
shall  pay  to  the  treasurer  of  the  district  the  amount  levied  by  sale 
of  a  portion  of  the  same  and  the  expense  of  such  levy  together 
with  twenty  per  cent  in  addition  to  the  same,  then  he  shall  be  en- 
titled to  resume  poesession  of  the  land  so  sold ;  and  by  sec.  18,  if 
at  the  expiration  of  twelve  calendar  months  from  the  time  of  snch 
sale  the  land  so  sold  shall  not  be  redeemed  as  aforesaid,  then  the 
sheriff  for  the  time  iMing  shall,  on  demand,  fto.,  execute  a  convey- 
anoe  in  fte  simple,  fto. 

The  sale  being  on  the  7th  Oetober,  1840,  that  day  must  aoeord- 
Ing  to  the  authorities  be  excluded  from  the  computation  of  the 
12  calendar  months  wiihin  which  the  land  mi^t  be  redeemed. 
The  right  of  redemption  included  the  whole  of  the  7th  October,  of 
the  following  year,  but  unless  there  can  be  two  eighth  days  of 
October  within  twelve  conseouUve  calendar  months,  it  could  not 
extend  beyond  the  7th  October,  1841.  The  defendant,  or  those 
under  whom  he  claims,  had  that  day  on  which  to  redeem — ^it  was 
within  twelve  calendar  months  from  the  time  of  sale.  At  the  ex- 
piration of  the  twelve  calendar  months,  t.  0.,  at  the  end  of  the  7th 
Oetober,  1841,  the  right  to  redeem  was  gone.  Mr.  Cameron 
indeed  offered  some  speculations  as  to  the  phrase  '*  twelve  calendar 
months,'*  to  the  effect  that  calendar  months  were  not  all  of  the 
same  length,  and  that  the  legislature  may  have  meant  months  of 
the  same  number  of  days  as  that  in  the  month  in  which  the  sale 
took  place,  and  as  this  was  in  October  there  should  be  twelve 
months  each  of  81  days  allowed  for  redemption,  but  he  cited  no 
authority  to  lend  colour  to  such  a  proposition,  and  urged  no  other 
argument  than  the  trite  suggestion  of  leaning  against  a  Ibrfeitnre. 
It  would  require  very  heavy  leaning  not  to  read  **  within  twelve 
calendar  months,"  as  equivalent  to  **  within  twelve  consecutive 
calendar  month."  The  fidla^  is  too  plain  to  require  serious  refixta- 
tion. 

I  think  the  plaintiff  is  entitled  to  judgment,  and  that  the  rule 
should  be  discharged  with  costs. 

Per  eur.—Rule  discharged. 


Wabd  t.  Thb  Uhitbd  Covntxis  of  Nobthumbbblahd  and 

DUKHAM. 

9egitlrar—Ctffi«t  and  vanOUfor^Dvty  ofoomi^amneil  to  provitie— JZmmi^  M 

noltodotng--QfiMa.StaLfr,0^ch.B9, 

OmaoL  8t«ft.U.O.  oh,89,  makm  it  tlMdatf  of  tteeooBty  eowDdltowMt  flr^praoT 
oflleaiaQtf  VMitsftirthe  ragMrar  oT  tb*  eovnty.  TIm  d«liuidMiti  haTiac 
n«gl«ctid  10  to  40,  nd  tte  plaintifl;  the  reglatrar  of  tb«  ooanty,  hft vine  ftarnbh- 
«d  the  nqaldto  vanlti  and  olBoei,  toed  Um  oounty  oonneU  Ibr  tbe  nnt  of  ttM 

-MBM'    On  motion  tor  new  trial. 

BM,  that  tU  plaintiff  waa  not  antttlad  to  prarlda  tha  nqntelta'oaMa,  fte.,  and  to 
catfga  tha  d«ifcBdanta  with  tha  rukMl  thaiaof,  his  rem«4y  waa  to  oompal  tha 
floaodlbjthaaldoftheooQrttofiirnSihfaehollloa8,Ae.  ^^ 

(0.  P.,  a.  T., »  Yic^  1802.) 

Declaration  for  money  payable  by  the  defendants  to  the  plaintiff 
for  the  defendants'  use  by  the  plaintirs  permission  of  offices, 


vaults,  and  rooms  of  the  plaintiff,  for  money  paid,  interest^  and  on 
aeoonnt  stated. 

Pleas,  never  indebted,  and  Statute  of  Limitations. 

The  ease  was  tried  at  Cebourg,  before  Richards,  J.  The  plaintiff 
put  in  a  commission  appointing  him  to  be  registrar  of  Burham, 
dated  10th  April,  1847,  and  a  commission  appointing  him  registrar 
of  the  East  Riding  of  the  county  of  Durham,  dated  2nd  December, 
1 859.  He  proved  that  he  had  provided  an  office  at  his  own  exphnse 
for  conducting  the  business  of  the  county  re^trar  under  these 
two  commissions,  at  a  rate  of  £80  per  annum. 

A  verdict  was  rendered  for  the  plaintiff  with  leave  reserved  to 
the  defendants  to  move  to  enter  a  nonsuit 

In  Michaelmas  Term,  Oalt,  Q.  C,  obtained  a  rule  nin  accord- 
ingly. 

Be  contended  that  no  implied  contract  could  arise  under  the 
registry  act ;  that  the  defendants  never  occupied  the  registry  office, 
nor  was  the  registrar,  though  a  county  officer,  an  officer  of  the 
corporation,  any  more  than  the  sheriff,  tbe  clerk  of  the  peace,  or 
even  the  oonnty  judge.  The  duty  of  providing  a  ftre-proof  offioe 
and  vault  imposed  on  them,  does  not  give  the  registrar  a  right  to 
maintain  this  action. 

In  the  following  term,  J.  B.  Cameron,  Q.  C,  shewed  eauaa,  and 
argued  that  the  duty  impoeed  on  the  county  council  by  the  statute^ 
impliedly  gave  the  registrar  a  right  to  maintain  this  action. 

Dbare,  C.  J. — ^The  sections  of  the  Consol.  Stat  U.  C,  eh.  89, 
referred  to  on  the  argument,  are  the  following :  See.  8.  For  tho 
safe  keeping  of  all  books,  records,  and  other  papers  belonging  to 
the  offioe  of  registrar,  the  council  in  eaoh  and  every  county  shall 
proride  at  the  expense  of  the  eounty,  not  exeeeding  $1,000, 
($1,500  by  24  Vic,  ch.  42,)  safs  and  proper  ftre-preof  offices  and 
vaults,  at  the  place  where  the  registry  offioe  is  to  be  kept,  and  the 
registry  offioe  shall  flrom  ihenee/orth  be  kept  there.  See.  66.  If 
any  registrar  does  not  keep  his  office  in  the  place  appointed  in  his 
commission  or  by  proclamation,  or  *'  not  having  a  fire-proof  offioe 
and  vaults,  negleots  or  refrises  to  remove  to  the  offioe  provided  for 
him  by  the  oonnty  council,  ftc.,  fto.  Sees.  68  ft  69  make  it  the 
duty  of  the  treasurer  of  the  county  to  provide  a  proper  registry 
book  for  each  township,  dty,  and  town,  and  on  his  neglect  to  do 
so  within  thirty  days  after  the  appUoation  of  the  registrar  therefor, 
the  registrar  may  provide  the  same  and  reoover  &e  ooet  thereof 
from  ^e  municipality  of  the  county. 

Looking  back  at  the  SUt  9  Vlo.,  ch.  84,  whieh  is  consolidated 
In  ch.  89,  above  referred  to,  and  at  the  older  registry  aota,  I  have 
no  doubt  that  the  provision  fbr  theoonstraotionof  fire-proof  offioes 
and  vaults  was  designed  for  the  protection  and  advantage  of  thoee 
whose  muniments  of  title  were  to  a  greater  or  less  extent  dopend- 
ent  on  the  books,  records,  and  other  papers  kept  in  the  registrar's 
office,  and  not  for  the  emolument  and  benefit  of  the  registrar 
himself. 

The  form  of  the  provision  in  the  19th  sec.  of  9th  Vic,  confirms 
this  conclusion.  It  is  **  that  safe  and  proper  fire-proof  offioes  and 
vaults  shall  be  provided  within  eighteen  months  after  the  passing 
of  this  act  in  each  and  every  county  of  tiie  province  for  the  keep- 
ing of  all  books,  records,  and  other  papers  belonging  to  the  office 
of  registrar,  and  in  case  the  registrar  of  any  county  ehall  negUet 
to  provide  such  office  and  vault  wiihin  the  period  aforesaid,  the 
district  council  shall  fLx  upon  the  most  convenient  and  eligible  site 
for  such  office  within  the  county,  and  cause  a  proper  and  aaffi- 
cient  office  to  be  provided  at  the  expense  of  the  dtstriet,"  ftc, 
and  then  if  the  registrar  not  having  a  fire-proof  office  and  vaults 
shall  negleot  or  reftise  to  remove  to  that  provided  for  him  he  shall 
be  liable  to  removal. 

Before  this  act  (9th  Vic.)  the  registrars  had,  without  exception^ 
provided  offices  at  their  own  expense. 

The  Consolidated  Act  has  so  far  changed  these  provisions  as  to 
make  it  the  absolute  duty  (instead  of  its  being  contingent  on  the 
neglect  of  the  registrar)  of  the  county  councils  to  erect  such 
offices,  ftc,  but  it  still  leaves  it  optional  with  the  registrar,  and  if 
he  has  a  fire-proof  offioe  and  vault  he  may  keep  the  registry  books 
and  papers  there,  and  is  not  obliged  to  remove  at  the  will  of  the 
county  council.  But  I  see  no  provision  obliging  the  county  coun- 
cil to  pay  him  rent  He  may  with  the  aid  of  the  courts  enforce 
them  to  do  what  the  act  directs,  provide  an  office,  ftc,  for  him  at 
a  place  of  their  selection,  and  having  done  eo  must  ooenpy  it,  for 
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be  will  have  made  his  eleotion.  bat  it  is  another  thing  for  him  to 
{irovide  an  office  for  himself  and  eharge  them  as  nsiog  and  ooeupy- 
fng  it  with  a  quantum  valebat.  They  are  only  permitted  to  expend 
91600  oo  the  oflloe.  The  eharge  for  rental  in  the  prt-eentcase  far 
•xeeeds  the  rate  of  Interest  on  thtit  snm  which  the  coart  cin  allow. 
and  it  is  only  daring  the  last  year  that  more  than  $1,000  ooald  be 
expended  for  this  purpose. 

I  think  the  rede  must  be  made  absolute. 

P«r  6tir.*-BnIe  abBolnte. 


SoOBUi  V.   HlHSOM, 


Cbwwoiil    Chmtia  wirtgcft  gkmn  wUhmit  cmuHanUtM  to  d^viad  owtttort^ 
NU  wnhehMM  (At  oovenosior  ami  womcmUt, 

Declaration  on  a  oorenant  mad«  by  th«»  defendant  to  iba  plaiatUT  wherehy  he 
ooireiiaiited  to  pay  die  plalnulf  £37  lOt.  and  Interest. 

Defendant  pleaded  that  the  covenant  waa  oontalaed  In  a  chattel  mortgage  made 
by  him  at  the  platetlff 'a  reqaeet,  and  to  hinder,  defeat  and  defraud  hla  credit- 
ors, and  without  oonsiderattoo.  llpon  dvniarrer,  Md,  that  a  oovenant  ezemttMl 
M  ahuve  ia  oaly  Told  aa  agaioat  third  partlee,  and  not  between  the  parUea  to 
It,  and  that  the  plauitU^  therefore,  waa  entitled  to  Judgment. 

(H.  T^  25  Vic  18«2.) 

Third  coant. — For  that  the  defendant  by  deed  bearing  date  the 
twenty-fifth  dny  of  November,  in  the  year  of  oar  Lord  one  thon- 
Band  eight  hundred  and  fifty-seven,  covenanted  to  pay  the  plaintifl^ 
the  earn  of  thirty-seven  pounds  ten  shilliogs,  with  legal  interest 
for  the  same  from  the  date  of  the  said  deed,  on  or  before  twelve 
months  from  the  date  of  the  said  deed,  but  hath  not  paid  the  same 
or  any  part  thereof,  or  the  interest  or  any  part  thereof. 

And  the  defendant,  for  a  plea  on  equitable  grounds  to  ^e  third 
eonnt  of  the  plaintiff's  declaration  says: 

That  the  deed  in  the  said  count  mentioned  is  a  chattel  mortgage, 
which  was  executed  by  the  defendant  to  the  plaintiff,  at  the  desire, 
instance,  and  request  of  the  plaintiff,  and  to  hinder,  delay,  and 
defraud  the  creditors  of  the  said  defendant,  and  without  any  con 
sideration  for  the  making  thereof,  whereby  the  said  defendant 
mortgaged  and  conveyed  the  said  goods  and  chattels  in  the  said 
deed  mentioned  to  the  plaintiff,  who  then  accepted  the  same  with 
intent  to  hinder,  delay,  and  defraud  the  creditors  of  the  said  de- 
fendant from  I'eoovering  their  debts,  and  to  protect  the  same  from 
eeisore  by  the  creditors  of  the  said  defendant,  and  that  the  said 
deed  was  executed  for  no  other  purpose  or  consideration  whatever, 
and  that  there  is  now  nothing  due  thereon,  and  that  the  same  was 
and  is  fraudulent  and  void. 

To  which  plea  the  plaintiff  demurred  on  the  grounds, 

1.  That  the  defendant  admitted  the  making  of  the  deed  In  the 
■aid  count  mentioned,  and  did  not  avoid  the  same. 

'2.  That  the  defendant  was  estopped  by  his  deed  from  disputing 
the  consideration  alleged  in  the  deed. 

8.  That  the  defendant  did  not  shew  that  at  the  time  he  executed 
the  deed  to  the  plaintiff  he  (defendant)  was  a  person  in  insolvent 
circumstances  or  unable  to  pay  bis  debts  in  fiUl,  or  one  knowing 
himself  to  be  on  the  eve  of  insolvency. 

4.  That  if  even  the  said  deed  was  given  under  the  oircumstanoes 
stated  by  the  defendant,  the  same  would  not  be  void  as  against 
the  defendant,  but  only  as  against  the  creditors  of  the  defendant 

6.  That  the  said  deed  according  to  the  declaration  was  executed 
on  the  twenty -fifth  day  of  November,  1857,  and  the  statute  upon 
which  the  defendant  apparently  relies  did  not  come  into  force  till 
1859. 

It,  A,  Harrison^  for  the  demurrer,  cited  Hawet  v.  Leader,  Cro. 
Jac.  270;  Robmson  v.  McDonnell,  2  B.  &  Aid.  184;  BeeeeyY. 
Windham,  6  Q.  B.  166;  Doe  Kewman  v.  Rutham,  17  Q.  B.  128; 
Hiff^nM  ▼.  Pitt,  4  Ex.  812 ;  Broom's  Legal  Maxims,  648. 

JDougloi,  contra,  cited  Uiggine  v.  Pitt,  4  Ex.  812. 

Dkapbb,  C.  J.— The  third  count  in  the  declaration  stated  that 
the  defendant  by  deed  dated  26th  November,  1867,  covenanted  to 
pay  the  plaintiff  £87  lOs.  with  legal  interest,  within  twelve 
months  from  the  date  of  the  deed.  The  defendant  on  equitable 
gronnds  pleads  that  the  deed  is  a  chattel  mortgage,  which  waa 
executed  by  the  defendant  to  the  plaintiff  at  the  request  of  the 

SUhitiff,  and  to  hinder,  delay,  and  defraad  the  creditors  of  the 
efendaot,  and  without  any  consideration  for  the  making  thereof, 
whOTeby  the  defendant  mortgaged  the  said  goods  and  chattels  in 
the  deed  mentioned  to  the  plaintiff,  who  accepted  the  same  with 
Intent  to  hinder,  delay,  and  defraud  the  ereditonof  the  defendant 


from  recovering  their  debts  and  to  protect  such  goods,  and  that 
the  deed  was  executed  for  no  other  purpose,  and  that  there  is 
nothing  due  thereon.  The  defendHUt  does  not  pretend  that  he  was 
induced  to  enter  into  the  covenant  or  to  execute  the  deed  which 
contains  it,  by  any  fraud  practised  on  himself  (  his  position,  on 
his  own  shewing,  is  that  of  a  party  combining  with  another  to 
defraud  his  creditors,  and  in  that  respect  he  brings  himself  within 
the  language  of  Lord  Mani»field,  in  Mtmlefiori  v.  Montffiori,  1  W. 
Bl.  864 :  **  no  man  shall  set  up  his  own  iniquity  as  a  defence  any 
more  than  as  a  cause  of  action."  This  principle  is  alt>o  reoognized 
in  equity,  and  in  WatU  v.  Brooke,  8  Yes  612,  the  Lord  Chancel- 
lor says :  ^*  A.  man  cannot  set  up  an  illegal  act  of  his  own  in  order 
to  avoid  his  own  deed."  It  may  be  observed,  however,  that  in 
the  latter  case  the  court  was  only  asked  to  decree  an  account  of 
transactions  which  had  taken  place  contrary  to  the  provisions  of 
an  Act  of  ParliameAt,  and  not  to  enforce  the  contract  out  of  which 
those  transactions  arose ;  and  in  Montefiori  v.  Montejlori,  a  mar- 
riage had  taken  place  upon  the  faith  of  the  promisaory  note  which 
the  defendant  gave  to  the  plaintiff  to  make  his  actual  fortune  ap- 
pear larger  than  it  really  was. 

The  case  of  Eawee  v.  Leader,  Cro.  Jac.  270,  cited  by  Mr. 
Harrison,  appears  to  roe,  however,  an  express  authority  in  the 
plaintiff's  favour,  and  it  is  cited  with  approval  by  Holroyd,  J., 
in  Doe  v.  Roberts,  2  B.  &  A.  869.  The  ground  of  that  decision  is 
one  which  applies  equally  at  law  as  in  equity ;  that  the  defendant 
is  not  enabled  by  the  statute  of  Elis.  oh.  5,  to  set  up  this  defence, 
for  that  Act  only  makes  the  deed  void  against  creditors,  not 
against  the  party  himself. 

Judgment  for  plaintiff. 


Babbbb  t.  Dahibll. 


FL  /a.,  endonemeHt  qf,  /or  larger  amo*mt  than  dm-^Damage  ttr^y   PteadtMi 

mdUet-AlUgatioH  of.  ^ 

Defendant  beins  the  attorney  of  several  persona  who  reciileTvd  a  1a<*gment 
against  the  plaintiff  cansnd  a  writ  of;!,  /a.  to  be  tssned,  endorsed  to  levy  a 
much  teller  pnm  than  actually  mniilned  doe  on  the  said  Jndgnient  so  recor- 
ered  as  aforesaid,  the  mid  Judgment  debtor  (tbe  now  plaintiff)  having  paid  a 
large  mm  on  aconnnt  thereof  which  he  (the  plaintiff  hereto)  allegad  the  de- 
fendant hereto  well  knew. 

The  second  count  in  tbe  declaration  set  out  the  above  feflta.  bnt  did  not  than  that 
any  damae*  nmlted  to  the  plaintiff  faj  reason  of  such  endoMeuent  on  said 
writ 

On  demnirer,  Aeld,  Tlwt  the  endorsement  for  a  larger  amount  than  was  actually 
doe  was  notp«r  JK  an  injury  to  tbe  plaintiff  It  not  bring  shewn  that  more 
dooda  wero  seited  than  was  neceswary  to  satit^y  the  amount  urtoaHy  do^. 

2Dd.  That  tbe  declirntion  ehonld  confafn  an  allemtlnQ  that  tbe  acts  cnmplalned 
of  wero  done  malidouely  and  without  raaaonable  and  pmbaMe  csnw. 

(H.  T.,  25  Tie.  1S(8.) 

The  deelaration  contained  two  counts,  the  second  of  which  is 
demurred  to.  The  statement  of  the  plaintiff's  cause  of  action  is 
that  certain  persons  recovered  a  judgment  against  him ;  that  he 
paid  a  large  part  of  the  amount  so  recovered,  leaving  only  a 
small  sum  due ;  that  the  defendant  was  attorney  for  the  parties 
who  recovered  the  judgment,  and  that  well  knowing  the  premises, 
he  caused  a  fi.  fa,  on  this  judgment  to  be  issued,  and  wrongfully 
caused  it  to  be  endorsed  for  the  full  amount  recovered  by  the 
judgment,  and  wrongfully  and  injuriously  delivered  the  same  to 
the  sheriff,  and  caused  him  to  levy  and  seise  the  goods  of  the 
plaintiff,  whereby  the  plaintiff  was  ii^ul^  in  his  credit 

Demurrer,  because  the  fi.  fa.  appears  to  have  been  rightly 
placed  in  the  sheriff's  hands,  and  it  is  not  shewn  that  it  was 
wrongfully  proceeded  on. 

8.  M.  Jarvie,  in  support  of  the  declaration,  cited  Saxfon  ▼.  Oaetle, 
6  A  ft  E.  652 ;  LeyUmd  v.  Tancred,  10  Q.  B.  664 ;  Reid  v.  Ball, 
15  U.  C.  Q.  B.  568. 

John  Read,  contra. 

Drapbr,  C.  J. — I  am  of  opinion  that  the  count  is  not  suffioient 
The  judgment  was  for  as  laqi^  a  sum  as  the  execution  was  issued 
for,  and  though  part  of  it  was  paid,  the  endorsing  for  a  larger 
snm  than  remained  due  after  sneh  payment,  thus  elaiminic  more 
tlMu  was  due,  was  not  an  injury  per  »e  to  the  plaintiff,  and  there 
is  nothing  to  shew  that  in  making  a  seisure  for  the  sum  (whatever 
it  was)  which  remained  due,  any  more  goods  wereseii«d  than  w%i 
necessary  or  reasonable  to  satisfy  what  wa<«  really  due.  But  I 
think,  moreover,  that  the  declaration  should  have  contained  a 
statement  as  in  £std  v  BaU,  15  U.  G.  Q.  B.  568,  that  the  acts 
eomplained  of  were  done  malloioasly  and  without  rOMoaable  or 
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probftble  osase.  The  oMe  of  Saxton  ▼.  CattU,  6  A.  &  E.  662,  o<m- 
Anns  thU  view,  and  so  also  doos  Tanered  v.  Leyland^  16  Q.  B. 
660.  There  is  no  sale  aTorred  to  haTO  taken  plaoe,  nor  has  any 
special  damage  been  alleged  to  haye  resalted  from  the  seliure ; 
and  as  Lord  Campbell  sajrs  in  CkureMU  v.  Signers,  8  £.  ft  B. 
987,  *'  The  creditor  cannot  be  rendered  liable  to  an  action,  the 
debtor  merely  alleging  and  proving  that  the  Jadgment  had  been 
partly  satisfied,  and  that  exeootion  was  sned  oat  for  a  larger  snm 
than  remained  due  on  the  Jadgment." 

Per  car. — Jadgment  for  defendant. 


BVOBAKAV  T.  Tbb  ToWV  OV  QaLT. 

TIm  plalatlff  daiiMd  damagw  from  the  dcfestenti  ibr  i  bMMli  of  4u«j  lo  allow 
liiC  and  pormlttiiiK  dirt  and  mbbiih  to  tM  thrown  or  put  apon  a  laaa  or  pablle 
hlglivay  apon  whfoh  hk  praoiiMa  abnttod.  It  appoaiad  in  orMaaeo  that  th* 
damago  oomplained  of  wm  ooeadonad  hr  tha  lllllng  in  and  laralliac  a  hollow  in 
tha  hina,  by  meana  wbarooT  tha  plaintUTs  ftooo  waa  preond  inward^  tha  fllUng 
in  botng  dono  \ff  prf  rata  IndlTidaali  throwing  dirt  and  mbUah  tbaraon. 

OU,  let.  that  tha  loTaUing  and  mUnginoTttreatsbgr  thadoftndanti  wm  amattar 
ta  thtlr  own  dlioMtion  or  Jodgmant  nadar  tha  Obnool.  Btot  of  U.  0.  eh.  64. 
2nd,  that  tha  mare  net  ofa  wrong^Ioor  la  thnnriag  mbfalth  npon  a  pobUo  high- 
way and  thoroby  eaodng  injarr  to  a  privata  IndlTidoaL  wa«  not  a  braaeh  of  da^ 
te  which  tha  dAadaati  would  b0  IkMa. 

(H.  T^  S5  Tie.) 

Declaration  stated  that  the  pliuntiff  was  the  owner  and  occapier 
of  a  certain  close  in  the  town  of  Gait  near  to  and  abatting  npon  a 
certain  lane  or  pablle  wajr  in  the  said  town,  and  divided  from  the 
lane  by  a  fenoe  which  had  been  erected  by  the  plaintiff  and  was 
then  standing,  and  the  plaintiff  being  so  possessed  of  the  dose  and 
fence,  it  was  the  duty  of  the  defendimts  to  keep  the  said  lane  or 
pablio  way  in  repair  and  not  to  permit  the  same  to  be  encnmbered 
by  earth  or  rnbbish  so  as  to  do  damage  to  tiie  said  close  or  fenoe ; 
yet  the  defendants  permitted  the  said  lane  or  poblic  way  to  be  and 
oontinae  oat  of  repair,  and  pat  and  placed  and  allowed  to  be  put 
and  placed  and  continaed  large  qnantities  of  earth  and  rnbbish  oo 
the  said  lane  or  pnblic  way,  and  apon  and  against  the  plaintilTs 
fence,  whereby  the  said  frnce  was  broken  down  and  large  qnanti- 
ties of  the  earth  and  rabbish  were  thereby  thrown  in  and  upon  the 
said  dose.    Ad  damnvim. 

Pleas.  Not  gnilty.  2.  Close  and  fenoe  not  the  plaintiff's. 

The  trial  took  place  at  Berlin  before  Bams,  J.  The  plaintiff 
proTed  that  for  a  year  then  past  he  had  been  in  possession  of  the 
dose  mentioned  in  the  declaration,  and  his  garden  boanded  the 
lane  on  the  soath ;  that  the  lane  was  originally  a  low  piece  to 
ground  in  the  middle,  bat  the  defendants  filled  ap  to  lerel  the 
same,  and  now  the  leyel  of  the  plaintiff's  garden  was  three  feet 
lower  than  the  lerel  of  the  land ;  as  a  mere  way  or  road  it  appear- 
ed^ to  be  in  good  condition.  One  Andrews  laid  oat  the  lane 
originally,  being  then  proprietor  of  the  land  now  in  the  plaintiff's 
possession.  The  filling  ap  was  done  fire  or  dz  years  before  the 
trial.  Rabbish  of  different  kinds  had  been  thrown  in  there  by 
▼arions  persons.  By  the  pressure  thus  occasioned  the  plaintifTs 
fenoe  had  been  foreed  inwards  oyer  his  own  lands,  and  some  of 
the  earth  and  rnbbish  had  found  its  way  into  his  garden.  Par- 
ticular eyidenoe  was  giyen  of  the  nature  and  extent  of  the  damage. 

For  the  defence  it  was  objected  that  the  action  would  not  lie; 
that  the  lane  was  bought  and  laid  out  by  indiyiduals,  and  it  was 
not  shewn  that  the  defendants  had  by  by-law  assumed  it,  wherefore 
the  duty  stated  in  the  declaration  was  not  preyed. 

That  there  was  no  eyidence  that  the  lane  was  out  of  repair,  nor 
was  it  preyed  that  the  corporation  had  filled  up  this  lane  so  as  to 
cause  the  damage  complained  of,  which  seemed  rather  to  result 
from  the  acts  of  priyate  incUyiduals  who  had  depodted  rubbish 
there ;  and  it  frirther  appeared  that  if  any  wrong  was  done  it  was 
before  the  plaintiff  came  into  possesdon ;  that  there  was  no  duty 
shewn  that  the  defendants  should  proyide  support  for  the  fence. 

The  learned  judge  directed  that  there  was  eyidence  to  support 
the  plaintiff's  case,  and  oyerruled  the  objections. 

The  jury  found  for  the  plaintiff— damages  Is. 

In  Michaelmas  Term,  M,  (7.  Oamwon  obtained  a  rule  nitt  for  a 
new  trial,  the  yerdict  being  contrary  to  law  and  eyidenee,  and  for 
misdirection  in  ruling  that  the  plaintiff  was  entitled  to  reooyer, 
notwithstanding  it  was  not  shewn  that  the  defendants  had  com- 
mitted aoy  act  upon  the  lane  or  way,  nor  that  the  defendants  had 
assumed  it  by  any  by-law,  nor  that  it  was  opened  by  by-law,  and 


though  it  appeared  had  it  been  opened  by  priyate  indiyldnals ;  and 
though  it  appeared  that  the  lane  for  the  pnrposes  of  a  public 
way  was  in  repdr,  and  the  ii\jnry  resalted  Anom  negUgenoe  of 
construction  and  not  from  want  of  repair,  and  though  it  appeared 
the  lane  was  in  the  condition  it  was  at  the  commencement  of  the 
suit  before  and  at  the  time  the  plaintiff's  titie  aoeroed,  and  there- 
fore the  action  could  not  be  maintained  by  him.  Also,  for  directing 
that  the  plaintiff  gaye  suAdent  eyidence  of  titie. 

In  HUaiy  Term,  J.  H*  Canaron,  Q.  C,  shewed  cavse.  He 
dted  Lowen  t.  Kajfe  4  B.  &  C.  8;  Rix  y.  ffatfeid,  4  B.  A  A.  76; 
Pejfton  y.  Maifar,  Ac,  of  London,  9  B.  A  G.  726;  Alston  y.  SeaUt^ 
9Bing.  8;  PmrtHdgtT.  ScoU,  8  M.  AW.  220;  Jome$r.M^6B. 
A  A.  887.  See  also  Roberts  y.  Read^  16  Ba.  216 ;  Mayor  of  Lyme 
Se^  y.  ffeiOeif,  1  Bing.  N.  0.  222. 

M.  O.  Cameron  supported  the  rule. 

BnAPnn,  G.  J. — ^The  duty  of  the  defendants  as  it  is  stated  in  the 
declaration,  appears  to  be  conddered  to  arise  ftom  the  fact  that 
there  was  a  lane  or  public  way  within  the  limits  of  the  town  of 
Gait,  on  which  lane  the  plaintiff's  close  and  fenoe  abutted,  and 
the  duty  itself  is  alleged  to  be  to  keep  the  lane  in  repair  and  not 
permit  it  to  be  enewmtered  so  as  to  do  damage  to  the  plaintiff's 
dose  and  fence,  and  the  breach  charges  1st,  permitting  the  lane 
to  be  and  continue  out  4>f  repair,  and  2nd,  placing,  and  allowing 
to  be  placed,  large  quantities  of  earth  and  rabbish  upon  the  lane 
and  against  the  plaintiff's  fenoe. 

The  plea  of  not  guilty  admits  that  there  was  a  lane  or  public 
way.  whether  the  alleged  duty  arises  on  the  facts  pleaded  is  a 
question  of  law,  but  the  breach  of  the  du^  is  put  in  issue  by  this 
plea. 

Then,  first,  was  it  the  defendants'  duty  not  to  raise  the  bed  or 
surface  of  this  lane,  so  as  to  fill  up  a  hollow  in  the  centre  part  of 
it.  So  far  fh>m  this  bdng  the  case,  it  was  a  matter  dearly  within 
their  lawfril  authority,  and  quoad  its  necessity  or  propriety,  the 
Oonsol.  Stats.  U.  G.,  ch.  64,  sec  881,  yests  the  discretion  in  them. 

They  would  be  doubtiess  liable  if  they  exerdsed  the  powers 
conferred  on  them  malidously  or  eren  negligentiy ;  but  to  the  ex- 
tent of  raising  the  road,  and  for  that  purpose  placing  lai^ 
quantities  of  earth,  rubbish,  Ac,  thereupon,  there  was  no  duty 
to  abetain ;  they  had  rather  a  duty  the  other  way,  for  they  were  en- 
trusted with  powers  to  make,  improye,  alter,  Ac,  roads  and  streets 
within  the  town.  So  far  as  the  eyidenee  applied  only  to  the  plao- 
ing  earth,  Ac,  for  this  purpose,  I  fell  to  perodye  any  breach  of 
duty  on  their  part 

Mdther  in  my  opinion  does  the  eridence  diew  that  this  pablio 
way  was  out  of  repdr — ^using  those  words  in  their  ordinary  and 
well  understood  sense— nor  that  the  injury  of  which  the  plaintiff 
complains  arises  from  a  want  of  such  repair. 

The  eridence  shews  that  yarioos  persons  from  time  to  time  haye 
thrown  rabbish  in  this  lane  dnoe  the  filling  up  first  spoken  of^ 
but  it  is  not  preyed  that  they  did  so  dther  under  the  direction  or 
eyen  with  the  permission  of  the  defendants,  nor  that  this  has  been 
done^  so  as  to  oreate  a  nuisance  or  obstruction  to  the  general  and 
public  use  of  the  way.  It  b  compldned  of  as  causing  a  nriyate 
injury  contrary  to  a  duty  as  b  chaiged  incumbent  on  the  defend- 
ants not  to  permit  this  lane  to  be  encumbered  by  earth  or  rabbish 
so  as  to  cause  damage  to  the  plaintiffl  (See  Metcalfe  y.  Hetkering^ 
ton,  11  Exch.  267.)  But  I  do  not  perodye  that  thb  duty  arises 
from  the  premises  stated  in  the  declaration,  that  is,  that  if  a  mere 
wrong-doer  throws  a  load  of  rubbish  on  any  pMt  of  a  public 
highway  to  the  priyate  and  particular  injury  of  an  indiridual,  the 
corporation  charged  with  the  repair  of  sudi  highway  haye  thereby 
oommitted  a  breach  of  duty,  and  are  liable  to  make  oompensation. 

The  oase  inyolyes  seyeral  enquiries.  Was  the  lane  a  public 
highway  which  the  defendants  were  bound  to  keep  in  repdr ; 
Was  it  out  of  repair  as  a  public  way,  and  if  so,  was  that  want  of 
repair  the  cause  of  the  iigury  of  which  the  plaintiff  complains  t 
If  80  the  pldotiff  would  be  entitied  to  reooyer  for  hb  particular 
damsge,  while  the  defendants  would  also  be  indictable  for  the  non- 
repair ;  but  if  not,  was  the  lane  incumbered  by  earth  and  rubbish 
so  as  to  cause  particular  iiguiy  to  the  plaintiff  T  If  so,  was  such 
earth  and  rubbish  placed  there  by  the  defendants  or  by  their  per- 
misdon  and  under  thdr  authority,  or  was  it  ^aeed  there  by 
mere  wrong-doers  7 
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The  first  of  these  qnestioiis  is  not  in  issue,  but  all  the  others 
mey  be  raised  on  not  guilty,  and  as  it  does  not  appear  to  me  the 
jury  haTe  determined  any  of  them,  or  hare  been  asked  to  deoide 
upon  them  in  such  a  way  as  properly  to  determine  the  liability  of 
the  defendants,  I  thinic  there  should  be  a  new  trial.  It  will  be 
for  the  plaintiff  to  oonsider  whether  on  this  declaration  he  can 
reeover  for  such  injuries  as  the  evidence  shews,  which  if  the  de- 
fendants are  liable  at  all,  must  rest  rather  on  the  ground  of 
negligence  than  on  the  breach  of  any  such  duty  as  the  declaration 
eharges. 

Ftr  cur, — Bule  absolute  without  costs. 


CuBTXs  Y.  Thx  Grand  Trunk  Railway  Co. 


•ndbrfx-C^Mdiietev^JUaMd^  ^  company  far  adt  of. 

Hm  plaintiff  white  trawUlng  between  St.  M .  A  L.  mleUid,  and  being  celled  npon 
to  produce  oonld  not  find,  hie  t&eket,  the  oondnetor  after  waiting  aome  wne 
atopped  the  train  and  tamed  him  off  be  offering  to  pay,  but  tlM  oondnetor 
refofllng  to  take  hli  Aire.  Upon  an  action  brought  againat  the  ndlw^y  company 
and  taoO  damagee  awarded. 

Bdd,  that  the  deitoodanta  were  reepomlbietg  the  aoie  of  the  ofllear,  duly  anihor* 
iaed  and  atjled  under  the  eutate  ^^condnetcr,"  when  not  committed  in  ezoen 
of  hie  authority  derlTed  from  them,  and  althou^  the  damagea  wereeoualderable, 
It  being  the  aeoond  rerdiet  obtained  by  the  plalntU^  the  court  would  not  on 
that  ground  dlaturb  the  Tctdlet. 

(H.T.,25Tle.) 

Tbbbfass — assaulting  the  plaintiff  and  forcibly  expelling  him 
from  a  railway  oar. 

PUa.  Not  guilty,  and  that  the  plaintiff  refused  to  pay  bis  fare, 
and  improperly  eondneted  himself. 

The  trial  took  place  at  London,  before  Sir  J.  B  Bobinson,  G.J. 
The  evidence  shewed  that  the  plaintiff  dealt  in  grain,  wool,  sheep- 
skins, &C. ;  that  on  Saturday,  4th  August,  1860,  he  left  St  Mary's 
on  the  defendant's  train  going  towards  London.  A  witness  named 
Cousins  saw  the  plaintiff  on  &e  platform  at  St  Mary's,  and  saw  a 
ticket  in  his  possess{on.  A  similar  ticket  was  produced  at  the 
trial  by  the  plaintiff,  marked  '*  Stratford  to  London,  4th  August, 
1860."  This  witness  was  a  passenger,  and  said  there  were  about 
ten  passengers  in  the  ear.  After  the  train  left  St  Marys,  the 
oonduotor  as  is  usual  asked  the  passengers  to  shew  their  tickets. 
The  plaintiff  felt  for  his  and  did  not  find  it  The  conductor  passed 
him  and  soon  returned,  while  in  the  meantime  the  plaintiff  had 
pulled  a  great  many  things  out  of  his  pockets,  without  finding  his 
ticket  Some  of  the  passengers  were  laughing  at  the  ooUection  of 
stuff  the  plaintiff  puUed  out,  sampless  of  wool,  papers,  &c.,  and 
the  oondnetor  apparently  thought  they  were  laughing  at  him.  The 
plaintiff  told  the  conductor  that  Cousins  knew  he  h^  a  ticket,  and 
the  eonductor  asked  Cousins  if  he  had  the  plantiff*s  ticket  He 
answered,  no ;  but  he  knew  the  plaintiff  had  a  ticket  The  con- 
ductor got  angry,  pulled  a  rope  and  rang  a  bell  and  four  or  five 
men  eame  in.  Cousins  tuld  them  not  to  put  the  plainUff  out  as 
he  had  a  ticket  The  plaintiff  at  first  sud  **  give  me  time,  and  if 
I  cant  find  a  ticket  I'll  pay  you,"  and  he  repeated  this.  He  then 
gathered  up  some  of  his  papers,  leaving  some  on  the  seat,  and 
resisted  them,  cathing  hold  of  the  seat  but  the  train  being  stopped 
or  nearly  so,  they  put  him  out  about  half  way  between  St  Mary's 
and  Thomdale,  about  2  or  8  o'clock  in  the  afternoon.  There  was 
no  other  train  going  to  London  until  the  following  Monday  morn- 
ing. Cousins  described  the  plidntiff  as  a  man  very  slow  in  his 
BBOYsments,  or  as  he  expressed  it,  in  doing  business,  and  very 
peculiar  in  his  manner,  and  said  he  thought  the  conductor  was 
perfectly  oouTinoed  the  plaintiff  had  no  ticket  and  was  a  kind  of 
loafer  worth  nothing.  The  eonductor  was  not  acquainted  with 
Cousins  as  far  as  appeared.  Another  witness  stated  that  after  the 
conductor  had  asked  for  passengers'  tickets,  the  plaintiff,  who  had 
been  feeling  for  his,  pulled  out  papers  and  other  things  from  his 
pockets.  The  conductor  helped  him  to  search,  and  then  left  him 
for  a  short  time.  The  plaintiff  continued  pulling  out  papers,  let- 
ters, newspapers  and  pieces  of  wool,  till  the  conductor  returned. 
This  witness  laughed  heartily  at  the  conductor  and  the  oddity  of 
the  thing.  There  was  a  gooa  deal  of  laughing  and  jeering,  and 
the  conductor  got  Texed,  apparently  thinking  the  laughter  was  at 
him,  and  he  asked  the  plaintiff  to  shew  a  ticket  or  pay  his  fare, 
and  then  rang  tibe  bell  Tiolently  and  broke  the  string,  and  swore. 
8«?«ral  men  eame  hi  and  took  the  plaintiff  by  the  collar  to  put 
Kim  off.    The  plaintiff  held  on,  saying,  «<ril  pay  you."    Some 


said  **  Out  with  him."  The  papers,  fto.,  were  still  on  the  seat 
and  after  the  plaintiff  was  put  out  the  conductor  threw  two  hands 
ful  through  the  window,  when  the  car  was  moTing,  and  said  he 
would  teach  him  to  have  his  ticket  ready,  that  he  would  take 
nobody's  money  after  he  had  rung  the  bell.  This  witness  said  he 
thought  the  plaintiff  a  little  tipsy,  but  he  used  no  offensive  lan- 
guage, and  he  said  he  thought  the  proceeding  **  hard,"  and  asked 
the  conductor  his  name  that  he  might  report  him.  Another  wit- 
ness proved  that  the  plaintiff  came  to  his  house  near  Thomdale, 
apparently  very  hot  and  tired  that  afternoon,  and  remained  all 
night,  and  on  Uie  following  morning  went  off  on  foot  to  London. 
The  plaintiff  shewed  this  witness  a  ticket  from  **  Stratford  to  Lon- 
don," telling  how  he  had  been  put  off  the  train.  The  plaintiff  had 
a  good  deal  of  money  in  his  possession. 

A  nonsuit  was  .moved  for  because  it  was  not  shewn  that  the 
defendants  had  not  ratified  what  their  conductor  did,  on  which  the 
learned  Chief  Justice  gave  the  defendants  leave  to  move,  and  be- 
cause the  conductor  was  justified  under  18  and  14  Vie.,  ch.  61. 
The  jury  were  directed  that  the  plaintiff  could  not  recover  for  any 
special  damage,  and  that  the  defendants  would  not  be  liable  for 
any  wanton  misconduct  of  their  officer  in  committing  some  wrong 
which  he  could  not  suppose  came  within  his  sphere  of  duty — such 
as  throwing  out  the  plaintiff's  papers  if  shewn  to  be  of  value— but 
^subject  to  the  leave  reserved)  the  defendants  were  otherwise  liable 
lor  the  acts  of  their  servant. 

The  jury  gave  the  plaintiff  a  verdict  for  $800. 

In  Michaelmas  Term,  Bell,  of  Belleville,  obtained  a  rule  for  non- 
suit on  the  leave  reserved,  or  for  a  new  trial  on  the  law  and  evi- 
dence and  for  excessive  damages.  He  referred  to  the  Eastern 
Counties  Railway  Co,  v.  Broom,  in  error,  6  Exoh.  814 ;  Roe  v.  Ber^ 
kenhead^jfc,  R.  W,  Co.,  7  Exch.  86 ;  Duke  t.  Oreat  Western  R, 
Co.,  14  if.  C,  Q.  B.,  869,  877 ;  FuUon  t.  Grand  Trunk  R.  Co.,  17 
U.  C,  Q.  B.,  429. 

M,  C.  Cameron  shewed  cause,  referring  to  the  Consol.  Stats. 
Canada,  ch.66,  sec.  106;  ChildsY.  The  Oreat  Western  Railway  Co,, 
6  C.  P.,  U.  C,  284 ;  Maund  r,  Tke  Monmouthshire  CmuU  Co. ,  4 
M.  ft  Or.  462.  On  the  point  of  excessive  damages  he  referred  to 
Merest  t.  Harvey,  6  Taunt  442. 

Bell  supported  the  rule. 

Dbapbb,  C.  J. — As  to  the  motion  for  a  new  trial,  the  oourtB 
very  rarely  grant  a  new  trial  after  two  concurring  verdicts,  though 
there  are  cases,  such  as  Gibson  v.  Muskett,  4  M.  &  Or.  160,  where 
the  question  being  substantially  a  point  of  law,  a  third  trial  has 
been  granted.  I  may  refer  also  to  the  well  known  case  of  Kirby 
T,  Lewis,  1  U.  C.,  Q.  B.,  285,  in  our  own  Queen's  Bench  reports ; 
but  upon  the  ground  of  excessive  damages,  the  court,  in  Chambers 
V.  Robinson,  Str.  692,  granted  anew  trial  in  an  action  for  malicious 
prosecution  where  a  verdict  was  given  for  £1000,  saying  it  vras  but 
reasonable  he  should  try  another  jury  before  he  was  finidly  charged 
with  that  sum.  But  when  a  second  jury  gare  the  same  damages, 
the  court  said  it  was  not  in  their  power  to  grant  a  third  trials 
referring  to  Clerk  t.  Udall,  Salk.  649.  The  Court  of  Common 
Pleas,  however,  in  Beardmore  v.  CarHnyton,  2  Wils.  249,  con- 
demned the  ^ving  a  new  trial  on  the  first  application  in  Chambers 
V.  Robinson,  saying  that  the  reason  given  was  a  very  bad  one,  for 
if  it  was  not  it  would  be  a  reason  for  a  third  and  fourth  trial,  and 
would  be  digging  up  the  constitution  by  the  roots,  and  they  add 
that  this  case  is  not  law,  and  that  there  is  not  one  single  case  that 
is  law,  in  all  the  books  to  be  found  where  the  court  has  granted  a 
new  trial  for  excessive  damages  in  actions  for  tort  The  principle 
of  this  opinion  would  not  be  asserted  at  this  day.  See  ffewlett  ▼. 
Crutehley,  6  Taunt  277.  I  think  the  rule  for  a  new  trial  cannot 
be  made  absolute.  Then  as  to  the  motion  for  nonsuit,  it  may  be 
considered  in  two  regards,  Ist,  as  to  authority  previously  given  to 
the  conductor  by  the  defendants;  2nd,  as  to  any  subsequent 
ratification. 

It  would  seem  almost  wholly  to  have  escaped  the  notice  of  the 
plaintiff's  counsel,  that  on  the  issue  of  not  guilty,  such  a  question 
as  the  liability  of  the  defendants,  the  Qrand  Trunk  Railway  Com- 
pany, for  Im  assault  on  the  plaintiff  committed  by  a  third  person, 
could  arise.  It  seems  to  have  been  assumed  that  the  railroad  and 
the  train  afld  cars  belonged  to  the  defendants,  and  that  the  con- 
ductor was  one  of  their  officers  and  in  their  employ.  No  proof  was 
attempted  to  be  given  of  what  instructions  the  conductor  was 
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guided  by,  or  whether  he  had  received  any,  or  from  whom.  All 
that  seems  to  have  been  referred  to  was  the  Railway  Claases  Con- 
solidation Act,  14  &  15  Vic.  oh.  61,  sec.  21,  snb-sec.  6,  **  Passen- 
gers refasing  to  pay  their  fare,  may,  by  the  conductor  of  the  train 
and  the  servants  of  the  company  be,  with  Iheir  baggage,  put  out 
of  the  cars,  using  no  .unnecessary  force,  at  any  usual  stopping 
place,  or  near  any  dwelling  house,  as  the  conductor  shall  elect, 
nrdt  stopping  the  train,"  or  as  expressed  in  the  Consol.  Stats,  of 
Canada,  ch.  66,  106:  **Any  passenger,  refheing  to  pay  his  fare, 
and  his  baggage,  may,  by  the  conductor  of  the  train  and  the  serr- 
ants  of  the  company,  be  put  out  of  the  cars  at  any  usual  stopping 

Slace  or  near  any  dwelling  house,  as  the  conductor  elects,  the  con- 
notor  first  stopping  the  trun  and  using  no  unnecessary  force." 

I  suppose  that  a  man  who  produced  no  ticket  but  asserted  he 
bad  paid  the  fare  and  had  lost  hia  ticket,  and  therefore  declined  to 
pay  again,  would,  though  a  bystander  corroborated  his  assertion 
of  having  had  a  ticket,  he  deemed  a  passenger  refusing  to  pay  his 
fare.  **  It  may  seem  bard,"  as  is  said  by  the  learned  Chief  Justice 
in  Duke  v.  Great  Western  RaUway  Co.,  14  U.  C,  Q.  B.,  884,  to  a 
man  who  has  lost  his  ticket,  or  perhaps  had  it  stolen  from  him, 
that  he  should  have  to  pay  his  fare  a  second  time,  but  it  is  better 
and  more  reasonable  that  a  passenger  should  now  and  then  have 
to  suffer  the  consequences  of  his  own  want  of  care,  than  that  a 
system  should  be  rendered  impracticable  which  seems  necessary 
to  the  transacting  of  this  important  branch  of  business,"  and  thia 
opinion  justifies  the  conductor  in  the  present  case  in  putting  to 
the  plaintiff  the  alternative  of  producing  a  ticket  or  paying  the 
fare,  and  as  the  act  incorporating  the  Qrand  Trunk  Railway 
Company,  as  well  as  that  relating  to  the  branch  from  Stratford 
to  London,  are  public  acts,  we  may  assume,  especially  in  the 
absence  of  any  intimation  that  there  ia  another  company  having  a 
railway  between  these  latter  points,  thrt  the  railway  train  uid 
cars  spoken  of  at  the  trial  were  those  of  the  defendants. 

As  to  the  question  of  previous  authority,  the  law  is  well  summed 
np  in  the  able  judgment  of  Blackburn,  J  ,  in  Ooff  v.  The  Oreat 
Northern  Railwajf  Co,^  7  Jur.  N.  S.  286.  The  question  was  as  to 
the  liability  of  that  company  for  the  acts  of  an  officer  under  the 
English  statute,  8  &  0  Vic,  ch.  20.  by  which  a  penalty  was  im- 
posed on  any  person  travelling  on  the  railway  without  having  paid 
his  fare  with  intent  to  avoid  payment  thereof,  and  power  was  given 
to  all  officers  and  servants  on  behalf  of  the  company  to  apprehend 
such  person  until  he  could  conveniently  be  taken  before  a  justice. 
The  learned  judge  observes :  **  In  the  ordinary  course  of  Affairs, 
the  company  must  decide  whether  they  will  submit  to  what  they 
believe  to  be  imposition,  or  use  this  summary  power  for  their  pro- 
tection, and  as  from  the  nature  of  the  case,  the  decision,  whether 
A  particular  message  shall  be  arrested  or  not,  must  be  made  with- 
out delay,  and  as  the  case  may  be  not  of  unfrequent  occurrence, 
we  think  it  a  reasonable  inference  that  for  the  conduct  of  their 
business  the  company  have  on  the  spot  officers  with  authority  to 
determine  without  the  delay  attending  on  the  convening  the  direc- 
tors whether  the  servants  of  the  company  shall  or  shall  not  on  its 
behalf  apprehend  a  person  accused  of  this  offence.  We  think  the 
company  would  have  a  right  to  blame  those  officers  if  they  did  not 
on  their  behalf  apprehend  ^e  person  if  it  seemed  %  fit  case,  and 
if  80  the  company  must  be  answerable,  if,  in  the  exercise  of  their 
discretion,  those  officers  on  their  behalf  apprehended  an  innocent 
person." 

Mutatie  mutandis,  this  applies  precisely  to  the  ease,  and  leaves 
only  the  question  whether  Che  **  conductor,"  whose  name  is  not 
cnce  mentioned  in  the  evidence,  was  an  officer  having  such  au- 
thority from  the  defendants. 

I  assume  as  already  stated^  that  the  railway  train  and  ear  were 
the  defendants.  The  **  conductcr"  eo  namins,  is  recognised  in  our 
statute,  and  the  power  to  put  out  is  giTcn  to  him  and  the  servants 
of  the  company.  He  acted  as  the  person  having  that  authority, 
and  was  obeyed  by  others  who  came  to  his  aid  and  at  his  call  as 
their  superior.  I  think  this  was  evidence  enough  to  go  to  the  jury 
that  he  was  the  defendants'  officer,  and  indeed  at  the  trial  the  ol>- 
jectlon  more  raised  the  question  of  the  liability  of  the  defendants 
for  the  act  of  the  conductor,  than  insinuated  a  doubt  that  he  was 
their  officer.  * 

As  to  the  question  of  subsequent  ratification,  there  was,  In  my 


opinion,  no  evidence  of  it ;  but  in  the  result  at  which  I  have 
arrived  as  to  the  prerious  authority,  this  becomes  unimportant 

I  am  not  satisfied  altogether  with  the  result.  I  think,  carefully 
considering  the  whole  evidence,  the  jury  might  have  found,  if  not 
that  the  plaintiff  was  in  the  wrong  altogether,  yet  that  under  the 
circumstances  he  vras  only  entitled  to  very  moderate  damages.  I 
cannot  but  think  that  if  a  similar  question  could  have  arisen  be- 
tween two  private  persons  standing  in  an  equal  position  a  Tery 
different  verdict  would  haye  been  ^ven,  and  that  it  is  a  mistaken 
course,  and  one  firaught  with  injurious  consequences  to  the  admin- 
istration of  pure  justice,  that  large  corporations  should  be  heavily 
mulcted  in  damages  upon  the  assumption  of  their  ability  to  pay. 

Notwithstanding  this  feellog,  however,  I  feel  no  doubt  that  this 
rule  should  be  discharged. 

Per  cur.— Knle  discharged. 


COMMON  LAW  CHAMBERS. 
HiLP  T.  LiroAS. 

CMIorarile  remoce  onmfnm  a  DMdom  Cmri—ProkikiHm grmmde  iUr^fbr 

Wher«  a  oartiorarl  Is  rAcvIorly  tnned  Ibr  the  rsmoral  «f  a  mam  fh>m  a  IMviRton 
Court  after  new  trial  granU'd.  a  prevloai  aUegwd  uoderataodlng  between  tbe 

Eirtiee  that  the  oaoee  shoald  be  tiled  la  the  XMrisian  Court  la  no  gnrand  Ibr 
torteiac  with  the  writ  of  eertiorarl. 

(Jane  3,  IMS.) 

Jackson  obtained  a  summons  oallliig  oa  the  deHendant  to  shew 
cause  why  the  order  made  by  the  Honourable  Abohibali>  MoIdAV, 
then  one  of  the  Justices  but  now  Chief  Justice  of  the  Queen's 
Bench,  for  a  writ  of  certiorari  to  issue  to  remove  this  cause  froaii 
the  first  Division  Court  for  the  County  of  Lambton  into  this  Court 
should  not  be  rescinded,  and  the  writ  of  certiorari  issued  pursu- 
ant thereto  and  all  proceedinf^s  had  thereon  riiould  not  be  quashed 
or  set  aside,  and  whT  an  order  for  a  writ  of  procedendo  should 
not  be  granted  in  this  cause  for  proceeding  with  this  cause  in  the 
Dirision  Court  on  the  grounds  following : 

1.  That  the  order  for  the  certiorari  was  applied  for  and  the 
jrrit  issued  in  breach  of  good  faith. 

2.  That  the  order  was  granted  In  ignorance  of  the  fhots. 

8.  That  the  cause  was  a  fit  and  proper  one  to  be  disposed  of  in 
the  Dirision  Court. 

4.  On  grounds  disclosed  in  affidarits  and  papers  filed. 

And  why  such  order  should  not  be  made  as  to  costs  as  to  tilie 
presiding  Judge  should  seem  meet. 

Or  why  such  other  order  should  not  be  made  under  the  circum- 
stances of  the  case  as  to  presiding  Judge  should  seem  fit  on  grpunds 
aforesaid. 

The  order  for  certiorari  was  issued  on  18th  January  last  upon 
an  affidavit  of  defendant.  He  stated  that  on  22nd  November, 
1861,  he  was  served  with  a  summons  issued  out  of  the  first  Diri- 
sion Court  for  the  County  of  Lambton,  claiming  $100  as  the  price 
of  a  horse  sold  by  plaintiff  to  him,  that  sometime  in  May,  1861, 
plaintiff  offered  to  sell  him  a  horse,  which  he  declined  to  purchase 
for  cash — that  plaintiff  agreed  to  take  two  promissory  notes  made 
by  one  Richard  Eady  in  favour  of  defendant,  together  amounting 
to  $120,  as  and  for  the  prioe  of  the  horse,  plaintiff  giving  his 
due  bill  to  defendant  for  $20,  being  the  difference  between  the 
price  agreed  upon  for  the  price  of  the  horse  and  the  amount  of 
the  notes — that  the  case  was  tried  at  the  sittings  of  the  Division 
Court  in  Sarnia  on  8rd  December,  1861,  before  a  jury,  when  a 
verdict  was  given  in  favour  of  plaintiff  for  $100,  the  plaintiff 
having  been  called  as  a  witness  on  his  own  behalf  and  being  the 
only  witness  on  his  behalf— that  the  verdict  was  on  8th  December, 
18G1,  set  aside  and  a  new  trial  granted  on  condition  that  he  should 
within  ten  days  from  that  date  deposit  the  amount  of  the  judg- 
ment with  the  Clerk  of  the  Dirision  Court  or  give  security  to  his 
satisfaction  for  the  payment  of  the  same,  both  parties  to  be  at 
liberty  to  give  evidence  and  the  trial  to  be  by  jury — that  he  did 
within  ten  days  give  the  requisite  security— that  he  had  a  good 
defence  on  the  merits  and  was  advised  that  difficult  questions  of 
law  would  arise  on  the  trial. 

Plaintiff  in  moving  to  set  aside  the  order  for  the  certiorari  filed 
a  certificate  from  the  Division  Court  Judge  to  the  effect  that  he 
had  granted  a  new  trial  with  the  intention  and  with  the  under- 
standing between  the  attorneys  for  plaintiff  and  defendant  that 
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the  cause  shoald  be  again  tried  in  the  Diyision  Coart  hj  a  jary, 
and  that  both  parties  should  be  sieom  in  the  oaase — that  had  it 
not  been  for  the  understanding  aforesaid  he  would  not  hare 
granted  a  new  trial  in  the  oause. 

Affidavits  were  filed  in  support  of  and  in  oontradiotion  of  the 
alleged  understanding. 

M.  A.  Harriton  showed  cause.  He  objected  to  the  reception  of 
a  certificate  from  the  Judge  as  not  being  evidence  in  the  cause, 
but  even  if  admissible  contended  that  defendant  at  the  time  of  his 
application  had  a  right  to  move  for  a  certiorari  and  that  the  cause 
was  a  proper  one  to  be  removed. 

Jackson  in  support  of  the  summons. 

Haqabtt,  J. — It  is  not  for  me  to  revise  the  decision  of  McLean, 
C.  J.,  as  to  whether  or  not  this  was  a  proper  case  for  removal  bj 
certiorari.  I  must,  however,  say  that  I  quite  coincide  with  him 
in  thinking  that  it  was  a  proper  case  for  removal.  Plaintiff  had 
a  right  to  make  application  for  its  removal  notwithstanding  the 
alleged  understanding  between  the  parties.  No  such  understand- 
ing is  in  my  opinion  a  sufficient  cause  for  interfering  with  a  writ 
of  certiorari  regularly  issued.  I  must  discharge  tSie  summons 
with  costs. 

Summons  discharged  with  costs. 


In  bk  Lbmon  &  Pbtibsov,  two,  fto. 
jfttomey**  BOH  for  X>mne99Mdng—tt/ffatM»  io  IbaoMm. 

JEEM  that  th<«re  is  no  power  In  Upper  Canadn,  either  at  Oofmmon  Law,  or  bj  Sta- 
tat«,  to  refer  an  Attomey'e  l>UI  Ibr  oontef  aseUis  only  to  taxation.  Omlra, 
whare  tlia  bill  ie  either  whoUj  or  in  part  lor  bnrineaa  dmM  In  Oourt. 

(Jane  le,  1802.) 

John  Eead  obtained  a  summons  calling  on  Messrs.  Lemon  & 
Peterson,  two  Attorneys  of  this  Court,  to  shew  cause  why  their 
bill,  delivered  to  Dr.  Wm.  Clark,  should  not  be  referred  to  tiie 
master  of  the  Court  of  Queen's  Bench,  to  be  taxed,  &o.  (in  the 
usual  form). 

The  bill  delivered  was  in  the  following  form :— > 

'*Hbhbt  p.  THexpflOB  &  Db.  VTx.  Clabkb, 


1861. 


In  aeet,  with  Lbxon  &  Pbtbbsqv. 


May.  AiVg  parties  on  longinterriew  respecting  exchange 

of  properties  in  Town  of  Guelph £0 

Att'g  k  £z'g  8  Deeds  &  Plans  of  Lots,  Ferguson's 
Survey,   2s.  6d.;   Atf^g  &  Examining  Deeds  &    0 

Plans  of  Lots,  Kingsmiirs  Survey 0 

Att'g  &  Sx'g  Deeds  of  Lot  950,  28.  6d.;  Att'g  & 

.Bx'g  Deeds  of  Lot  958,  5s 0 

Mem.  of  Pars,  of  same    0 

Drawing  Special  Agree't  &  Copy,  Interview  &  set- 
tling terms  of  same 1 

Att'g  to  £x.  Mortg'e  of  Wright  &  others,  Deeds  & 
Papers,  Mem.  of  Contents,  &  Advice  as  to  effect 

of  Sale  

Ins.  for  &  Mem.  of  pars,  for  Assign't  of  Mortg.  by 
Dr.  Clarke  to  Thompson,  10s. ;  Special  Assign- 
ment, 206 1 

Mem'l,  78.  6d.;  Att'g  Ex'o,   28.  6d.;  Aff't,  68.; 
Ins.  for  Sale  under  Power  of  Sale,  Wright's  Mo. 58.     1 
Drawing  Special  Notice,    10s.;  Comp'n  of  Am't 

due,  28.  6d.;  Copy  of  Notice,  68  0 

Aff't,  68.;  Letter  with  to  Marcon,  St.  Catharines, 

28.  6d.;  Postg.  9d.;  Return  signed,  28.  6d 0 

Postg.  Is.;  Letter  of  Ins.  with,  and  sending  Sh'ff 

Hamilton  for  service,  58 0 

Poetg.  9d  ;  Att'g  retuni,  28.  6d.;  Att'g  peruse  pa- 
pers ft  Aff'ts,  2s.  6d.;  P'd  Sh'ff 's  fees,  is.  9d.»...     0 
Postg.  1b.;  Ins.  for  Special  Deed,  lOs.;  Drawing 

&  furnishing  copy,  508.:  Mem'l,  special,  lOs 8 

Att'g  Ex'n  Deed,  2s.  6d.;  Mem'l,  28.  6l;  Aff't,  5s. 

Ins.  for  Deed,  Thompson  &  Clarke,  5b 0 

Drawing  Deed,  258.,  Mem'l,  78.  6d.;  Att'g  Ex'n 

of  Deed,  2s.  6d.;  MemU,  7b.  6d 2 

Att'g  Ex'n  of  Deed,2s.6d.;  Mem'l,  2s.6d.;  Aff't,  5s.     0 
Ins.  for  Deed  of  Lots,  Marcon  to  Clarke,  5s,;  Dr'g 
Deed  2fiB  1 

Mem'l,  78.   6d;   AU'g  Ex'n  of  Deed,  i§.  6d.; 


10    0 
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2 

6 

7 

6 

6 

0 

6    0 
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15 
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Mem'l,  2s.  6d.;    Aff't,  5s  ;    Ins.   for  Discharge    0  17 
Judg't  Colenso  &  Marcon,  28.  6d.;  Drawing,  5s.; 

Att'g  Ex'n,  2s.  6d.;  Aff't,  5s 0  15 

Mem'l  &  Power  of  Att'y,  Colenso  to  Lemon,  7s.  6d.; 

Att'g  Execution,  2s.  6d. 0  10 

Att'g  to  get  Saunders   to  wit.   Mem'l,  28.  6d., 

Aff't,  58 0    7 

Att'g  Reg'ry  Office  with,  28.  6d.;  Paid  68.  8d 0    8 

Letter  to  Dr.  Clarke  that  documents  ready,  28. 6d.; 

BiU,  58.;  2  Copies,  58.;  Letters  with,  5a. 0  17 
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0 

0 

6 
9 
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**  Payment  is  requested. 

•*  Lbmob  &  Pbtbbsob, 
'*  Solicitors^ 

"Guelph." 

The  application  was  made  on  an  affidavit  of  Dr.  Clarke  Terifying 
a  copy  of  the  bill  as  the  bill  delivered  to  him,  stating  that  the 
same  was  being  sued  in  the  First  Division  Court  of  the  County  of 
Wellington,  denying  the  retainer,  and  stating  that  he  had  been 
advised  the  whole  of  the  ohargea  contained  in  the  bill  were  unrea- 
sonable and  excessive. 

R.  A  J?armo»  shewed  cause.  He  argued — I.  That  at  common 
law  there  was  no  jurisdiction  to  refer  the  bill  ( Wejfmouih  v.  Knight, 
8  Bing.  N.  C.  887.  2.  That  in  England  there  may  be  a  reference 
under  £og.  Stat.  6  &  7  Vic.  o.  78,  s.  87,  of  a  bill  for  conveyancing. 
8.  That  in  Upper  Canada,  where  the  bill  delivered  contains  some 
taxable  items,  the  whole  may  be  referred,  (/a  re  Jones,  8  U  C. 
L.  J.,  167,  6.  C,  lb.  207;  In  re  Ecelet.  5  lb.  279,  S.  C.  6  lb  59.) 
4.  Bui  that  where  the  bill  delivered  is  wholly  for  conveyancing; 
and  80  containing  no  taxable  items,  that  there  is  no  power  to  refer* 
He  distinguished  the  £ng.  Sut.  6  &  7  Vic.  cap.  78,  s.  87,  from 
oor  Con.  Stat.  U.  G.  cap.  86,  ss.  27,  28.  The  former  provides 
that  '*Bo  Attorney  or  Solicitor  shall  commence  or  maintain  any 
action  or  suit  for  the  recovery  of  any  fees,  charges,  or  disburse- 
ments for  any  business  done,  &c.;"  while  the  latter  uses  the  words 
**for  (omitting  the  word  'any')  business  done  by  any  Attorney  or 
Solicitor  a#  sKcik,  &c."  He  argued  that  our  Act  does  not  apply  to 
all  bnsineea  done  by  a  person  being  an  Attorney  or  Solioitor ;  but 
only  to  such  business  as  done  by  him  in  his  character  of  an  Attor- 
ns or  SoUeUor^  L  e.,  business  in  the  Courts.  He  contended  that 
this  view  is  supported  by  a  reference  to  s.  28  of  our  Act,  which 
provides  only  for  taxation  '*  by  the  proper  officer  of  any  of  the 
Courts  t»  which  any  of  the  buainees,  charged  /or  in  such  billf  wae 
done,**  omitting  a  provision  for  taxation  by  the  Lord  Chancellor  or 
Master  of  the  Rolls  contained  in  the  corresponding  section  of  the 
English  Act,  **  in  case  no  part  of  such  business  shall  have  been 
transacted  in  any  Ceart  of  Law  or  Equity." 

John  Ready  contra,  argued — 1 .  That  the  English  Act  and  ours 
are  substantially  the  same.  2.  That  the  Attorneys  having,  as 
Attorneys,  delivered  their  bUl,  they  were  estopped  from  contend- 
ing that  it  is  not  such  a  bill  as  might  be  referred  to  taxation. 
8.  That  the  reference  to  taxation  may  be  ordered  to  the  proper 
officer  in  the  Court  of  Chancery,  He  cited  Smith  t.  Daviet,  4 
Ex.  40. 

BuBBS,  J»— I  think  the  distinction  pointed  out  between  our  Act 
and  the  English  Act  is  well  founded.  I  have  no  power  to  refer 
this  bill  to  taxation  either  at  common  law  or  under  the  statute. 
To  what  officer  can  I  refer  it  7  What  right  have  I  to  send  it  to  the 
Court  of  Chancery  f  The  officer  there  might  very  properly  refuse 
to  tax  it.  I  have  no  power  to  refer  it  to  the  Clerk  of  the  Division 
Court  for  taxation ;  and  clearly  not  to  the  taxing  officer  of  either 
of  ^e  Superior  Courts  of  Common  Law,  for  no  part  of  the  busi- 
cess  was  done  in  either  of  these  courts.  There  b  no  provision 
here,  as  in  England,  for  the  reference  of  bills  where  no  part  of  the 
business  charged  is  done  in  any  court  I  can  find  no  authority 
for  the  reference  of  a  purely  conveyancing  bill.  Perhaps  if  no 
bill  were  delivered  before  action,  that  would,  if  properly  raised, 
be  a  good  defence  to  an  action  or  suit  on  the  bill ;  but  that  cannot 
give  jurisdiction  to  refer  the  bill  to  taxation  where  th^  statute  is 
silent  on  the  point.  All  the  cases  cited  were,  that  where  the 
business  charged  for,  either  wholly  or  in  part,  was  done  in  a 
court.  I  must  discharge  this  summons — ^but  as  the  point,  so  far 
as  I  can  learn,  is  new  in  Upper  Canada — ^without  costs. 

Stuninons  dlBoharged  without  costs. 
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(Jbyoried  fty  Tuouab  HooanrB,  Bao^  LL.a,  BatrHtta^<tt'Ltno), 

Mabtih  y.  Rbid. 
eipee(fic  Ba/fonuate^-^rariattm  ^  Origtiud  Omtradr-FlBarol  JMdmee, 

A.imMto  »QOBtnct  with  B.  fsr  Ui*  pnniiue  of  a  lot  of  land,  aikd  both  partlM 
•Igned  tiM  ooDtraot.  Some  del«j  oocamMl  la  dtflir«riiig  aa  alMtraeC,  aod  A.'i 
Bolldton  wrote  to  B.'t  Solicitor,  dedining  to  complete  the  eontract  un]en  the 
abetnict  was  dellrered  by  a  certain  day.  Sobeeqaently,  negodaUooe  were 
entered  Into  by  the  parttee  t>r  a  variation  of  the  temie  of  paymeot,  and  two 
propoeltlons,  in  wriiog,  but  nnaigned,  were  made  by  A.  for  B.'i  aoocpUnee.  B. 
aeoepted  one  of  them,  and  lo  informed  ▲.  or  hii  Solicitor;  bat  after  a  little  time, 
on  the  adTioe  of  hie  (▲/■)  Solteitor,  declined  to  carry  oat  the  eontnct  as  varied, 
relying  upon  the  fcrdaer  letters .    Upon  a  bill  filed  by  B., 

JSUd,  Ut.  That  the  defSmdant  coald  not  rely  opon  the  letters  fixing  a  time  tn 
the  delivery  of  the  abstract,  as  by  his  subseqnent  dealing  with  the  pUlntUf  he 
had  waived  his  right  to  wlUidraw  ttom  the  eontnct. 

2nd.  That  parol  evidence  coald  be  admitted  to  eooneot  the  unsigned  msmoraa- 
dam  with  the  signed  contract. 

9nL  That  there  was  saHleient  evidence  to  showttiat  the  proposition  of  the  defbn- 
dant  had  been  accepted  by  the  plalncts: 

In  this  case  a  contract  dated  the  12th  March,  1867,  had  been 
made  and  signed  between  plaintiff,  as  vendor,  and  defendant,  as 
purchaser,  of  a  lot  of  land  in  the  Toirnship  of  North  GwilUmbary 
for  the  sum  of  iS  1,260,  payable  by  instalinents.  Defendant  went 
into  possession  and  made  improTsments.  Various  letters  passed 
between  the  parties  in  reference  to  the  terms  of  payment^  the  de- 
fendant asicing  for  further  time.  The  Solicitors  of  the  defendant 
also  commenced  a  correspondence  with  Mr.  Miller,  Solicitor  for 
pluntiff  in  the  transaction,  requesting  an  abstract  of  title ;  and 
on  the  18th  March,  1869,  wrote  to  plaintiff's  Solicitor,  stating 
that  unless  an  abstract  was  deliTcred  within  three  weeks  ftom 
that  date,  the  defendant  -would  consider  the  contract  at  an  end. 
A  Registrar's  certificate  of  title  was  furnished,  and  plaintiff  and 
defendant  continued  to  correspond  about  the  contract  and  exten- 
sion of  the  time  for  payment  On  the  22nd  of  July,  1869,  the 
defendant  came  to  Toronto,  and  called  upon  the  plaintiff's  Solici- 
tor, and  requested  him  to  put  in  writing  the  proposals  he  had  to 
make  as  to  extending  the  time;  he  then  with  plaintiff's  Solicitor 
went  to  the  office  of  his  own  Solicitor,  who  proposed  an  alteration 
in  the  terms  and  wrote  out  a  proposal  for  leasing  the  premises, 
and  also  the  following: — **  The  within  agreement  is  this  day  con- 
firmed between  the  parties  in  all  respects,  except  as  to  the  terms 
of  payment  of  £760,  the  balance  therein  mentioned,  which  it  is 
hereby  agreed  between  the  parties  shall  become  due  and  payable 
in  equal  annual  instalments  of  £100  each  with  interest— the  first 
payment  thereof  to  become  due  on  the  1st  January,  A.  B.  1861, 
which  the  within  named  John  Martin  hereby  agrees  to  accept. 
In  all  other  respects  the  within  agreement  sttftad." 

This  proposal  was  submitted  to  the  plaintiff  who  accepted  it, 
and  during  the  following  month  the  plaintiff's  Solicitor  rerbally 
informed  Uie  defendant's  Solicitor  of  the  acceptance ;  and  on  the 
29th  September,  1869,  plaintiff  wrote  to  the  defendant  that  he  had 
accepted  his  proposal  as  to  the  extension  of  time.  A  few  other 
letters  passed  between  the  parties,  chiefly  from  pluntiff,  request- 
ing defendant  to  come  to  town  and  complete  the  negocistion,  but 
nothing  was  done  until  January,  1860,  when  defendant  came  to 
town  and  stated  that  he  would  leave  the  matter  in  the  hands  of 
his  Solicitors;  and  they,  on  the  20th  January,  1860,  wrote  to  the 
plaintiff's  Solicitor,  withdrawing  from  the  contract  on  the  grounds 
set  out  in  their  letter  of  the  18th  March,  1869.  The  following 
month  the  plaintiff  filed  his  bill.  After  evidence  had  been  taken, 
the  cause  was  brought  on  for  a  hearing. 

Bodgin»^  for  plaintiff,  cited  Fry  on  Specific  Performance,  Clark 
T.  Moore,  1  J.  &  L. ;  DaUon  t.  MeBride,  7  Gr.  298 ;  Eidffeway  v. 
Morton,  8  Be.  G.  M.  ft  G.,  and  6  H.  of  Lds.  288. 

Freeland,  for  defendant,  relied  on  letters  of  March  and  April, 
1869,  withdrawing  from  the  contract. 

Thi  Ohanobllor  (Vankoughnet) — In  this  case  the  terms  of  the 
ori^nal  agreement  are  sufficientiy  specific,  and  they  are  only 
▼aned  as  to  the  terms  of  payment  of  the  balance  of  £760  by  the 
proposal  of  July,  1869,  as  stated  in  the  memorandum  prepared  by 
the  defendant's  solicitors  and  handed  to  plaintiff's  solicitor,  and 
sabsequently  accepted  by  the  plaintiff,  and  marked  as  Exhibit  B. 
in  the  cause.  I  consider  that  all  that  had  taken  place  prior  to 
/uly,  1869,  was  waived  by  the  n^gociations  at  that  time,  and  that 


defendant  then  agreed  to  carry  out  hia  original  contract  with  the 
variation  referred  to. 

This  paper  B.  was  in  presence  of  the  defendant  handed  by  his 
solicitor  to  the  plaintilTs  solicitor  with  another  paper  containing 
an  alternative  proposition.    I  think  paper  B.  is  with  the  evidence 
sufficiently  identified  as  the  paper  referred  to,   and  mentioned 
in  the  letter  from  the  plaintiff  to  the  defendant,  of  the  29th 
September,    1869,  and  therefore  is  taken  out  of  the  operation 
of  the  Statute  of  Frauds.     It  is  quite  true  that  it  was  contem- 
plated that  this  memorandum  should  be  formally  endorsed  on 
the  original  agreement  and  signed,   and  if  it  were  necessary 
that  tills  should  be  done  to  enforce  the  plaintilTs  rights  the 
court  would  compel  it  to  be  done.    This  being  so,  the  court  can 
without  that  formality  proceed  here  to  execnte  it     The  only 
question  on  my  mind  is  as  to  an  ambiguity  on  the  face  of  the 
paper  B.  in  regard  to  the  time  from  which  interest  should  run. 
no  objection  on  this  score  was  made  at  the  hearing,  probably 
because  it  was  well  understood  between  the  parties  that  interest 
was  to  be  payable  according  to  the  original  contract ;  and  this  I 
think  is  the  fair  construction  of  the  paper,  which  fixing  itself  no 
time  from  which  interest  is  to  run,  leaves  it  to  be  governed  by 
the  original  agreement,  which,  except  as  to  the  extension  of  time 
for  payment  of  the  £760,  is  in  all  other  respects  confirmed.    The 
plaintiff  is  to  blame  in  not  having  exhibited  and  made  out  to  the 
defendant  a  proper  titie,  as  by  the  original  agreement  he  was 
bound  to  do,  and  his  attention  was  called  to  it  more  than  once  by 
the  defenduit's .  solicitors  and  abstracts  demanded.    It  is  quite 
true  that  the  defendant's  agreement  was  at  an  end  for  default  in 
plaintilTs  solicitor  not  delivering  a  proper  abstract  in  time ;  but 
this  was  before  July,  1869,  and  after  that  time  the  plaintiff  was 
as  much  bound  as  before  to  make  out  a  good  title.    The  memo- 
randum delivered  to  the  defendant's  solicitors  cannot  be  consi- 
dered such  an  abstract  or  explanation  of  the  titie  as  must  con- 
tent defendant,  who  was  not  bound  to  hunt  up  the  plaintiff's  titie 
deeds  or  search  ont  the  chain  of  title  at  the  registry  office  firom 
such  imperfect  information  as  the  memorandnm  afforded. 

Decree— Specific  performance  of  original  agreement  as  named 
by  Exhibit  B.  Reference  as  to  titie.  Reserve  further  directions 
and  costs. 


GHANCERT  CHAMBERS. 


B^pmitd  bif  A  Qsiar,  Sao^  BearriMtr<Kt-Lai»f  Reperttr  t9  flto  OmrL 

Mauohah  v.  WiLns. 


A  married  woman,  deli»iidaiit,  IMDg  with  her  hoebaiid.  wat  orderad  to  bring 
oertain  aeooiinte,  aa  admlnletratrix,  lot*)  the  maeter'a  ofllee,  and  havlDg  dlaobey- 
ed  the  erder.  an  a|»p11eation  to  eommit  her  fi>r  oontempt  wae  refiued,  the  general 
rule  heioff  that  the  huataaad  moat  anawar  iMr  the  wiAra  daflmlt,  nnkaa  he  ahews 


groond  of  exemption. 

In  this  case  an  order  to  administer  the  estate  of  the  late  Walter 
Ewing  Buchan  had  been  obtained  and  carried  into  the  master's 
office.  In  proceeding  to  take  the  account,  the  master  had  issued 
his  warrants  requiring  the  defendants,  one  of  whom  was  a  married 
woman,  to  bring  certain  aocounts  relating  to  the  estate  into  his 
office,  which  having  been  disobeyed  by  her  a  motion  was  made  by 
/Veetoirf,  for  an  order  to  commit  h>r  contempt 

Spkaggs,  v.  C. — This  is  an  application  for  an  order  for  the 
commitment  of  the  defendant  Anne  Wilkes,  a  married  woman,  for 
contempt,  for  not  bringing  into  the  master's  office  certain  accounts 
directed  by  the  master  to  be  carried  into  his  office,  she  baring,  as 
his  certificate  states,  been  duly  required  so  to  do.  Anne  Wilkes 
is  made  defendant  as  administratrix  of  the  estate  of  Walter  Ewing 
Buchan,  deceased ;  her  husband  is  made  a  co-defendant 

Upon  the  application  being  made,  I  stated  that  it  was  my  im- 
pression that  the  application  could  not  be  granted,  >nd  on  a 
subsequent  day  I  was  referred  to  two  cases  in  support  of  the 
application.  One  of  them,  Bun^fan  v.  Mortimer,  (6  Mad.  278,) 
only  decides  that  an  attachment  cannot  issne  against  a  marriea 
woman  for  not  answering,  without  a  prerions  order  that  she  should 
answer  separately  from  her  husband.  In  the  other  case,  Otwojf 
V.  Winff,  and  Wing  r.  Otway,  (12  Sim.  90,)  an  order  was  made 
against  a  married  woman  for  the  payment  of  money;  but  upon 
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the  express  ground  tbat  she  as  plaintiff  oonstitnted  herself  a 
slogle  woman  for  the  purposes  of  the  snit,  and  naet  take  the 
consequences  of  disobejing  the  orders  of  the  court  made  upon  her 
as  plaintiff. 

I  do  not  think  that  these  oases  warrant  the  application  thst  is 
madeu  According  to  the  Bnglish  cases  the  general  mle  is  that  the 
husband  is  in  contempt^  and  is  punishable  by  attachment  for  his 
wife's  default  If  she  MX  to  answer  he  is  liable  to  attachment, 
although  he  answers  himself ;  and  he  is  only  excused  upon  shewing 
his  ini^lity  to  get  his  wife  to  answer.  By  the  practice  of  this 
court,  there  being  no  attachment  for  want  of  answer,  an  order  for 
the  wife  to  answer  separately  goes  as  of  course  in  a  proper  case, 
after  the  expiration  of  the  time  for  the  husband  and  wife  to  answer, 
in  order  to  the  bill  being  taken  pro  wnftno  against  the  wife,  and 

1  am  informed  that  in  this  case  such  oider  has  been  obt^ned. 

An  attachment  will  issue  in  England  agmnst  a  married  woman 
for  not  answering  after  order  obtained  that  she  shall  answer  sepa- 
rately ;  but  it  does  not  seem  to  me  to  fbllow  that  she  is  to  be 
treated  as  a/em«  %oU  in  all  subsequent  proceedings  in  this  court, 
because  she  bas  allowed  tiie  bill  to  be  taken  against  her/ro  eon/evto. 
The  order  to  anwer  separately  1ms  not  been  obtained  by  her ;  but 
is  a  proceeding  taken  by  the  plaintiff,  bdng  the  only  course  by 
which  he  can  get  on  in  his  suit. 

The  general  mle,  then,  appears  to  me  to  be  untouched,  that  the 
husband  shall  answer  for  the  wife's  default  unless  he  shews  some 
reason  for  being  exempted.  She  is  assumed  to  be  under  his 
control,  and  he  must  shew  the  fkct  to  be  otherwise.  And  this  rule 
will  apply  much  more  forcibly  in  regard  to  the  act,  sought  to  be 
enforced  here,  than  in  regard  to  an  answer,  for  it  may  be  impossible 
for  a  husband  to  prerail  upon  his  wifs  to  pnt  in  an  answer  upon 
her  oath ;  and  the  court  wduld  punish  a  husband  for  contempt 
who  by  threats  compels  a  wife  to  put  in  an  an8wer--(J5ii^.  BaUam, 

2  Atk.  49, )  but  the  preparing  and  bringing  In  of  accounts  would, 
as  a  matter  of  burines^  more  naturally  dcTplTe  upon  the  husband 
than  the  wife ;  though  of  course  her  oath  wouM  be  requisite,  and 
he  might  be  able  to  shew  that  he  was  un&ble  to  prerail  upon  her 
to  do  what  was  necessary. 

The  nearest  case  that  I  haTc  found  to  the  present  is  that  of 
Searrow  t.  Walker,  refsrred  to  in  the  Ust  edition  of  Smith's  Practice 
page  542,  where  an  order  for  a  sergeant-at-arms  haying  been 
mi^e  against  a/cmtf  toU,  she  married,  and  an  order  was  made 
that  the  husband  and  wife  should  put  in  an  examination  within 
one  month  after  personal  notice,  or  in  default,  that  the  sergeant- 
at-arms  should  go  against  the  husband. 

The  case  of  the  AUvmey-Otntral  t.  Adamt,  (12  Jurist,  637,)  is 
a  strong  case  against  the  attachments  issuing  against  married 
women ;  the  woman  in  that  case  had  not  gone  by  her  husband's 
name ;  when  the  subpoena  was  served  die  stated  that  she  was  un- 
married, and  throughout  the  proceedings  in  the  suit  she  was 
treated  as  unmarried ;  she  was  attached  for  want  of  answer,  and 
committed  to  prison,  and  the  fact  of  her  marriage  was  first  dis- 
coTered  upon  her  application  to  be  discharged.  Lord  CoUenhatn 
made  an  order  for  her  discharge*  nod  refused  to  impose  as  a  con- 
dition that  no  action  should  be  brought. 

The  distinction  that  obtains  where  a  decree  is  made  against  a 
married  woman  is  important  upon  the  same  point  The  general 
mle  is,  that  decrees  are  enforoed  inpertonam;  but  the  case  of  a 
dome  against  a  married  woman  is  a  recognised  exception  to  the 
mle. 

The  case  of  Pemberton  t.  MeOiU  is  referred  to  in  a  note  to  the 
last  edition  of  Smith's  Practice  (page  276,  n.  4,  26  L.  J.,  Ch.  49), 
where,  as  I  infer,  process  was  oxdered  against  a  married  woman. 
The  case  is  thus  stated:  <*  A/mii«  eonturt  executrix,  beneficially 
interested  under  a  will  to  her  separate  use,  Uiing  apart  from  her 
husband,  had,  without  proving  the  will,  possessed  herself  of  the 
assets,  and  parted  with  a  portion  of  them.  In  a  suit  by  her  co- 
executor  she  had  appearea  and  answered  separately,  it  was  held 
that  she  eould  not  by  her  conyerture  protect  herself  from  answer- 
ing as  to  the  proceeds  of  the  assets,  of  which  she  possessed  herself." 
The  order  was  probably  made  against  the  wife  in  consequence  of 
the  fact  of  her  living  apart  from  her  husband.  Upon  the  whole, 
I  think  the  application  must  be  refused.* 


Ross  T.  SmtLB. 

Alb  undur  deeree— Arttei  fo  deed, 

A  mortgasor  or  bis  heln  are  not  Drnprr  partlw  to  a  oonvayatiea  of  tfao  aatata  to  a 
parebaaar  at  a  aaia  under  the  dtcraaof  the  eojrt 

In  this  suit  a  sale  had  taken  place  under  the  decree  of  the  court, 
of  certain  premises  mortgaged  by  the  ancestor  of  the  infant 
defendants,  who  were  made  parties  to  the  conveyance  by  the 
solicitor  of  the  purchaser,  so  that  it  became  necessaiy  for  the 
conveyance  to  be  approved  by  the  Judge  in  Chambers,  so  far  as 
the  interesto  of  the  infanta  were  concerned ;  but 

SpBAoax,  y.  C. — This  conveyance  is  submitted  for  my  approval 
by  reason  of  the  infant  heirs  of  the  mortgagor  being  made  parties. 
The  conveyance  is  to  a  purchaser  at  a  sale  under  the  order  uf  this 
court  I  have  held  that  the  infanta  are  not  proper  parties  under 
such  circumstances,  and  I  find  that  the  same  has  been  held  in 
England  in  B^  Wmiatiu,  (21  L.  J.,  N.  S.  Chy.  487.)  I  think  the 
mortgagor  or  his  heirs  not  proper  parties  to  a  conveyance  to  a 
purchaser  at  the  sale. 


CooxxT  V.  GiBvn. 


Whaie  In  the  eonna  of  a  easaa  It  baeomeaMoaaaary  for  a  married  immaiiiapaHy 
to  the  Boit,  to  make  an  appUcatkm  axfil«alTaljr  on  her  own  bahall  aha  can  do 
00,  only,  hj  her  next  friend. 

This  was  an  application  on  behalf  of  the  defendant  Arabella 
Girvin,  who  was  made  a  defendant  to  this  cause  with  her  husband, 
for  an  order  on  the  plaintiff  to  give  security  to  her  for  such  costa 
as  she  might  incur  in  defending  the  suit. 

O.  J),  BouUon^  contra,  stated  a  similar  application  had  been 
refused  by  his- Honor  F.  C,  JSeten;  but 

SPBAOon,  v.  C— The  application  made  before  my  brother  Eetm 
was  made  by  the  wife  on  behalf  of  herself  and  her  husband,  and 
was  refused  on  that  ground  probably,  on  the  authority  of  OldfiM 
V.  OobbeU,  (8  Beav.  482.)  This  appUcation  is  by  the  wife  alone 
for  security  for  costs.  It  is  objected  that  she  has  not  applied  to 
answer  separately.  I  should  not  think  that  a  necessary  prelimi- 
nary, but  the  rule  is,  that  a  motion  by  a  married  woman  can  only 
be  made  by  her  next  fHend.  Pearu  t.  CoU^  (16  Jurist^  214.) 
The  application  must  therefore  be  refused. 


Gbooxs  t.  Stbbbt. 


«lhis 


In 


Me 

of  real  eatatek  at  a  aale  nnder  the  decree  of  the  ooort,  irfll  not  be  or* 
to  paj  the  amount  of  hia  parohaaa  monaf  lato  emut  vntU  the  title  has 
been  aeoepted  or  approTed  of. 

In  this  case  a  sale  by  auction  of  certain  real  estate  had  taken 
place  nnder  the  decree  of  the  court,  at  which  one  James  Metcalfe 
had  become  the  purchaser  of  a  portion  of  the  estate  sold,  who 
having  neglected  to  pay  in  his  purchase  money  after  several 
demands  made  upon  him  for  that  purpose,  a  motion  was  made  by 
Morphy^  for  the  plaintiff,  for  an  order  directing  the  purchaser  to 
pay  the  amount  of  his  purchase  money  inte  court 

ffawkiru,  contra 

Per  Curiam^ — This  is  an  appUcation  for  an  order  that  Metcalfb, 
the  purchaser  of  a  portion  of  the  property  sold  under  the  decree 
in  this  cause,  may  pay  his  purchase  money  into  court 

This  sale  took  place  on  the  first  of  June,  1869.  Ten  per  cent 
was  paid  at  the  time  of  sale,  in  accordance  with  the  conditions, 
and  the  residue  was  to  be  paid,  and  the  conTcyance  executed,  on 
tha  22nd  of  August 

An  affidavit  has  been  filled  in  opposition  to  the  motion,  in  which 
the  solicitor  for  the  purchaser  states  that  he  had  applied  repeatedly 
to  the  plaintiff's  solicitor  for  an  abstract  of  the  titie,  but  that  up 
to  the  22nd  of  August  no  abstract  had  been  delivered ;  and  Mr. 
Hawkins  contends  that  the  motion  is  irregular  inasmuch  as  the 
titie  has  neither  been  accepted  nor  approved,  although  he  admite 
that  an  abstract  was  delivered  a  few  days  before  the  motion. 

The  practice  upon  this  point  is  not  so  clear  as  we  might  have 
expectMl  to  find  it;  and  certainly  the  course  pursued  by  the 
plaintilTs  solicitor  in  this  case,  has  been,  for  some  time,  the  uni- 
form practice  of  this  court  But  it  would  seem  nevertheless,  the 
objection  is  well  founded. 

It  is  clearly  sattied  now,  although  the  point  appears  to  have 
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been  doubted  in  Lord  Ectkine's  time,  that  purchase  money  will 
not  be  ordered  into  court,  eren  when  the  purchaser  neglects  to 
attend  the  motion,  unless  the  title  has  been  either  accepted  or 
approved,  (2  Daol.  Pne.  1  Eng.  Ed.  p.  919,  and  oases  cited ; 
BiUUr  T.  Marriott,  10  Bear.  83,)  and  it  is  equally  clear  that  the 
▼endor's  solicitor  may  moye  for  a  reference  as  to  title  when  the  pur- 
chaser neglects  to  take  that  step  on  his  own  behalf.  (Sugd.  Y.  &  P. 
11th  ed.  p.  71.)  The  practice  is  stated  by  Sir  Edward  8ngden  in 
this  way:  '*If  the  purchaser  neglect  to  complete  his  purchase, 
the  pracUoe  is  for  the  seller  to  confirm  the  report,  and  then  if  the 
purchaser  is  supposed  to  be  responsible,  to  get  an  order  to  enquire 
whether  the  party  can  make  out  a  good  title,  and  if  he  can,  to 
obtain  an  order  upon  the  purchaser  to  complete  his  purchase." 

Now  as  the  Tender  has  a  right  to  an  enquiry  whether  he  can 
make  out  a  good  title,  but  has  no  right  to  an  order  for  payment 
of  the  purchase  money  into  court  until  the  title  has  been  either 
accepted  or  approved,  it  would  seem  to  follow  that  the  present 
motion  is,  under  the  oiroumstanees,  irregular.  It  cannot  be  re- 
gular to  ask  that  which  it  would  be  clearly  irregular  to  grant. 
And  the  books  in  ordinary  use  would  seem  to  shew  that  view  of 
the  practice  to  be  correct,  although  Mr.  Smith  would  seem  to  state 
it  differently.  In  Ayokbourn's  Practice  it  is  said,  8rd  ed.  p.  482, 
speaking  of  the  order  to  pay  in  purchase  money,  **an  order  for 
snch  purpose,  howcTcr,  cannot  be  obtained  until  the  purchaser 
has  either  accepted  the  title,  or  the  master,  upon  a  reference  as 
to  title,  has  reported  that  a  good  title  can  be  made."  And  in 
Jarman's  Practice  it  is  said  at  page  810:  **  But  before  this  motion 
can  be  made  he  must  have  accept^  the  title ;  or  it  must  have  been 
certified  that  a  good  title  can  be  made." 

The  motion,  therefore,  must  be  refused,  but,  under  the  <droam- 
stanoes,  without  costs. 


In  Rb  Kuixbdt. 
h^fmUmmi  tkg  tkiwU  IS  Vk^  eft.  72. 

Iaa|iplyiBglbrth0nl»orrMa«itirt«wltledapoiilaf4n«i,  thvnolhor,  kf  whem 
tlM  ^vplicfttioa  wu  ixwda«  was  nMinlrad  to  Join  ia  tlw  eoDT^yaooe  Ibr  the  por- 
poae  of  larretidariDg  the  Hfe-lntereat  Toitea  in  her  under  the  lettlement. 

This  was  an  application  by  Leith  on  behalf  of  Mrs.  Ferrie,  for 
an  order  to  'sell  a  portion  of  the  real  estate  settled  upon  her  child- 
ren by  a  former  husband. 

EsTSN,  v.  C. — I  think  I  may  furly  consider  that  Mr.  Kennedy 
died  insolyent,  and  that  nothing  is  ooming  to  the  children  from  his 
estate.  I  think  that  Mrs.  Ferrie  should  make  an  affilayit,  or  that 
it  should  be  shewn  to  my  satisfaction  that  the  property  she  holds 
is  hers  absolutely,  and  that  the  children  hare  no  interest  in  it. 
It  will  then  appear  that  the  only  property  these  children  have  is 
that  mentioned  in  the  petition.  Mrs.  Ferrie  or  her  husband  is  not 
bound  to  maintain  them.  I  think,  therefore,  that  a  proper  case 
will  then  be  presented  for  a  sale  of  the  Mountain  property,  as  the 
produce  of  the  Hughson-etreet  property  is  wholly  insufficient  for 
the  purpose,  and  the  Mountain  property  being  likewise  exposed  to 
waste  and  dilapidation.  I  should,  howerer,  see  the  settlement. 
It  may  be  necessary  for  Mrs.  Ferrie  to  make  an  appointment  in 
faTour  of  the  children.  Mrs.  Ferrie  must  join  in  the  sale,  and  must 
surrender  her  life-interest  for  the  maintenance  and  education  of 
the  children. 


Kb  MoDojtald. 
»^mAmndthettaM€Une^€h.1S, 

In  directing  the  lale  of  Inflinte*  real  eetates  the  oonrt  ig  not  ggrerned  by  the 
eoB»lderation  of  what  ia  moet  for  their  praeent  eomfort,  but  wbaA  la  for  their 
nltimate  benefit.  The  conrt  wfll  order  a  sale  of  a  portion  of  an  lnftuit*8  eetate 
toeave  the  net  when  itia  madeto  appear  to  belbr  the  ben«flt  ofthe  inAnt 

This  was  also  a  petition  presented  for  the  purpose  of  selling  a 
portion  of  an  infant's  real  estate  to  pay  off  a  mortgage  existing  on 
another  portion  thereof,  known  as  the  Homestead. 

EsTBS,  y.  C. — I  think  It  may  fairly  be  eonsMered  within  the 
scope  of  the  act  to  sell  part  of  the  infant's  property  to  saye  the 
rest,  when  it  appears  to  be  for  the  benefit  of  the  infant.  In  the 
present  case  the  Elomestead,  consisting  of  70  acres,  is  exposed  to 
loss  by  reason  of  the  mortgage  to  Bcattie,  who  vill  be  entitled  to 
recover  on  it,  I  presume,  whatever  it  may  be  necessary  to  pay  to 
thego?€niiii«ntinx«speotof  the65«ci<Mpuroh|Med  by  hiia  from 


McDonald,  and  which  appears  to  be  part  of  the  lot  C,  of  which 
therefore  the  family  appear  to  retain  about  160  aores.  The  mort- 
gage is  eridently  intended  as  an  indemnity  against  the  deed  for 
the  fifty-five  acres  not  being  forthcoming,  and  if  the  gOTernmeol 
would  not  accept  a  separate  smn  for  the  66  acres,  and  the  whole 
lot  G.  became  lost  through  the  default  in  payment  of  the  gOTem- 
ment  price,  no  doubt  Beattie  could  recover  the  whole  amount  of 
his  mortgage  and  intereet  It  may  be  expedient  and  fbr  the  benefit 
of  the  infuits  that  the  residue  of  lot  C.  should  be  sold  in  ontor  to 
pretent  the  foreelosore  or  sale  of  the  70  aereet  but  it  Is  impooeible 
not  to  see  that  the  mother  who  presents  this  petition  is  looking 
rather  to  the  present  comfort  of  herself  and  her  ohildren  than  to 
their  eventual  good.  The  interest  of  the  infhnta,  liowever,  ia  tho 
only  thing  that  this  oonrt  can  consider,  and  in  making  the  euquir- 
ies  which  I  am  about  to  direct,  the  master  must  bear  this  f^t  in 
mind,  namely,  that  he  is  not  to  consider  the  present  comfort  of 
the  family  so  much  as  the  ultimate  good  of  .the  infants.  The 
eTldence  is  very  impeiilect,  and  has  not  been  properly  taken,  as 
it  ought  all  to  be  taken  by  the  master.  I  shall  therefore  refer  it 
to  the  master  at  Samia  to  enquire  and  state  what  property  real 
and  personal  Angus  McDonald  possessed  at  the  time  of  his  death, 
and  what  has  become  of  it ;  what  debts  were  due  to  him,  and  what 
debts  he  owed ;  to  enquire  into  and  state  the  particulars  of  the 
transaatioBS  with  Beattie,  and  whether  the  66  aores  sold  to  him  is 
not  part  of  lot  C.  mentioned  in  the  petition,  as  still  belonging  to 
the  family ;  and  to  enquire  into  and  state  the  condition  of  the  70 
aores  and  of  lot  G.  respectively,  and  how  much  is  due  on  lot  G., 
and  the  respective  values  of  lot  G.,  or  so  much  of  it  as  still  belonga 
to  the  llunily,  and  of  the  70  acres,  and  how  muoh^lot  C.,  or  so 
muoh  as  still  belongs  to  the  fiimily,  would  probably  produce  on  * 
sale ;  and  how  muoh  money  would  be  required  to  procure  a  patent 
to  be  issued  for  the  66  aores  purohased  by  Beattie,  and  whether  a 
patent  could  be  procured  for  such  66  aores  without  proonriajg  a 
patent  for  the  whole  lot  G. ;  and  if  the  master  shall  be  of  opinion 
that  it  is  expedient,  and  for  the  benefit  of  the  infanta,  thnt  the 
reaidue  of  lot  G.  should  be  sold  in  order  to  exonerate  the  70  aores 
from  the  mortgage  to  Beattie,  he  is  to  state  lua  reasons;  and  in 
making  the  foregoing  enquiry  he  is  to  consider  only  the  interest 
of  the  infants,  and  he  is  not  to  take  into  aooount  the  oomfort  or 
wel£sre  of  aoy  person  or  persons,  and  he  is  to  examine  the  infanta 
separately  and  apart  as  to  their  consent  to  a  sale  of  their  interest 
in  lot  G.,  for  the  purpose  before  mentioned,  and  he  is  to  explain 
the  matter  to  them. 


SivpsoN  T.  Tbs  Ottawa  ami>  P&xboott  Bailwat  GoHPAmr. 


A  raoelvw,  thooffh  aa  ofltoar  of  tba  00 wt,  Btaada  la  the  porfttcn  of  tnatea  to  eU 
lotaraeted  in  tlie  eetate  or  Auid :  therefore  in  BMkiog  the  appolntaiant  the  conrt 
will  endeavoar  to  aeleet  a  peraon  onexceptionabltt  to  all  parciea,  not  only  on  the 
aoore  of  fitness  and  oompeteooy,  hot  aim  aa  re^rds  the  neiings  of  friendship  or 
dislike  between  the  peraim  projneed  and  those  with  whom  ha,  in  the  discharge 
of  hla.datle^  will  be  likelj  to  be  hroocht  into  fteqaeat  eommnnkatinn, 

In  this  case  the  reeeiTer  of  the  rerenneo  of  the  rulroad  had  been 
ordered,  in  oonsequenoe  of  the  eompany  having  made  defhult  in 
payment  of  the  interest  due  upon  oert«n  bonds  of  the  company, 
and  the  plaintiffs  having  submitted  the  name  of  a  person,  his  ap* 
piointmeBt  was  opposed  on  affidavits,  setting  forth  that  as  between 
himself  and  the  president  of  the  company,  a  strong  fbeling  of  an- 
tagonism existed,  and  although  perfectly  fit  and  competent  in  all 
other  respects,  the  oonsequenoe  of  his  appolntmmt  woiUd  probably 
be  that  the  interests  of  the  company  would  sustain  injury  by  rea- 
son of  the  want  of  friendly  intercourse  between  the  receiver  and 
the  persons  interested. 

The  facts  are  more  fuMy  stated  in  the  jndgraent 

Read  and  Stronff  fbr  the  plaintiff. 
McDonald,  contra. 

firnaiGaa,  Y.  G.^When  a  reoeiTer  is  appointed  it  is  on  behalf  of 
all  interested  in  the  estate  or  fund  which  he  is  appointed  to  reoMve ; 
and,  therefore,  though  an  officer  of  the  court,  he  stands  in  the 
position  of  trustee  to  all.' 

The  ciise  o^  Witkina  y.  WiUiam$,  (8  Yes.  688.)  contains  a  strong 
expression  of  opioion  by  Xioni  Xioughborongh  in  favuur  of  the  ap- 
pointment of  a  person  propoaod  as  Moei^or  by  a  mortgagee ;  but 
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inafimucb  as  any  loss  occasioned  bj  a  receWer  falls  upon  the  nort- 
gaj^or  or  bis  estate,  be  is  clearly  interested  in  tbe  appointment  of 
a  proper  person,  and  when  tbe  estate  is  a  safficient  secarity,  eren 
more  interested  than  tbe  mortgagee. 

With  regard  to  Mr  Harris,  the  gentleman  proposed  in  this  case 
by  tbe  plaintiffs,  bis  iitness  as  a  man  of  integrity  and  basiness 
habits  is  not  impeached.  The  objection  is,  that  be  and  Mr.  Bell, 
tbe  president  of  tbe  railway  company,  are  npon  a  footing  if  not 
of  hostility,  still  of  nnAriendlioess  towards  each  other,  sncb  as 
would  probably  operate  to  the  prejudice  of  the  company  if  he 
were  appointed  receiTer.  Mr.  Harris,  upon  his  examination,  denies 
that  he  has  any  feeling  of  antagonism  towards  Mr.  Bell,  as  presi- 
dent of  tbe  railway  company,  or  IndiTidnally.  Upon  being  asked, 
bowerer,  if  be  bad  erer  written  anonymonslj  in  the  newspapers 
against  Mr.  Bell,  in  any  capacity,  he  denies  baring  written  against 
him  as  president  of  tbe  railway  company,  or  respecting  tbe  man- 
agement of  tbe  railway,  but  he  declined  to  answer  farther,  on  tbe 
ground  that  it  was  not  a  proper  matter  for  cross-examination  npon 
bis  nffi  lavit.  Upon  being  farther  asked  if  be  bad  written  letters 
published  in  tbe  Montreal  Oagette,  reflecting  upon  Mr.  Bell  in  any 
capacity,  be  says :  <■  I  cannot  answer  without  seeing  the  letters, 
if  there  are  any  snob." 

It  is  further  suggested,  that  some  ill-feeUng  exists  on  the  part 
of  Mr.  Harris^  arising  out  of  the  removal  of  the  railway  account 
from  tbe  Montreal  Bank,  of  which  Mr.  Harris  was  and  is  the  agent 
at  Ottawa  ;  and  which  Mr.  Harris  says  in  bis  examination,  were 
remoTed  in  spite  of  a  pledge  giTCn  to  tbe  contrary.  Political 
differences,  Mr.  Bell  having  been  a  candidate  for  tbe  representa- 
tation  of  Ottawa,  are  also  referred  to,  but  they  do  not  appear  to 
bare  been  of  such  such  a  nature  as  to  make  Mr.  Harris  objection- 
able on  that  score. 

Now  npon  this  application  it  is  not  necessary  that  I  should 
adjudicate  between  Mr.  Harris  and  Mr.  Bell  as  if  they  wer«  parties 
to  a  suit,  or  that  I  should  find  upon  legal  evidence  whether  Mr. 
Harris  did  write  against  Mr.  Bell  in  tbe  papers,  as  it  is  suggested 
thai  he  did.  Mr.  Harris  is  proposed  as  a  trustee,  and  in  tbe  die- 
obarg«  of  hie  duties,  will,  I  apprehend,  neoesearily  have  to  com- 
municate with  tbe  president  of  tbe  company  upon  its  bUb loess 
affairs,  how  much  or  how  little  I  am  unable  to  say;  but  if,  as  is 
sworn,  tbe  road  stands  in  need  of  considerable  repairs,  it  must 
almost  necessarily  become  a  matter  of  disenesion  between  tbe 
reoeiver  and  the  president  as  to  what  is  neoessary,'  and  bow  it 
should  be  done,  and  tbe  proceedings  necessary  in  this  court  in 
relation  thereto,  and  so  probably  In  relation  to  repairs  from  time 
to  time ;  uew  rails,  n«w  ruUing  siuck,  aud  the  like. 

If  tbe  motion  was  as  to  the  appointment  of  a  trustee  to  an  estate 
upon  which  were  mines,  or  a  colliery,  in  which  discussions  as  to 
oondnoting  tbe  business  of  the  estate  would  necessarily  arise 
between  tbe  trustee  and  tbe  owner  of  tbe  estate,  such  trustee  being 
appointed  for  the  protection  of  annuitant  or  other  creditor,  would 
the  ooart  bold  such  objections  as  are  set  up  in  this  ease  suficient 
reasons  against  the  appointment  of  such  trustee  t 

1  think  it  would ;  tbe  court  would  think  it  desirable  that  the 
trustee  and  the  owner  of  the  estate  should  be  mutually  free  from 
unpleasant  feeling.  It  is  not  wise,  unnee$9taHfyf  when  two  have  to 
work  together,  to  appoint  as  one  of  them  a  person  between  whom  and 
the  other  there  exists  a  fseling  of  unfriendliness,  and  as  to  euch  feel- 
ing on  tbe  part  of  Mr.  Harris,  I  give  frill  credit  to  his  disclaimer  of 
entertaining  any  feeling  of  antagonism  against  Mr.  Bell,  but  oan« 
not  read  bis  evidence  without  coming  to  the  oonelusion  that  he 
regards  him  unfiavoarably — I  should  say  with  suspicion  and  dislike 
— and  I  mnst  add,  that  I  think  the  inference  is  not  a  violent  one, 
that  be  has  written  against  him  in  the  newspapers ;  he  himself  says 
he  cannot  tell  without  seeing  the  letters  if  any  there  arow 

Apart  from  this  feeling,  the  existence  of  which  I  must  ignore, 
I  have  no  doubt  that  Mr.  Harris  would  be  a  perfectly  At  and  oom- 
peteut  person  for  the  proposed  office,  and  I  decline  to  appoint  him 
simply  because  I  tbink  it  inexpedient  under  the  circumstances. 

There  is  no  reason  why  some  person  entirely  UDCxeoptlonable 
should  not  be  appointed  ;  the  plaintiff  should  be  at  liberty  to  pro- 
pose some  such  person,  and  I  think  that  a  preference  should  be 
given  to  tbe  person  named  by  him,  if  no  valid  objection  exists 
against  him. 

It  is  not  suggested  that  there  would  be  any  difficulty  in  iknding 


such  a  person,  and  I  think  it  would  not  be  a  sound  exercise  of  dis- 
cretion to  place  parties  who  have  to  act  together  in  a  false  position, 
and  that  without  any  necessity  for  so  doing. 


In  Rs  Frkshait,  Gbaioii,  ahd  Pwoxrowtrr,  Soiioitoks. 

Where  a  tollcitor  offered  to  omlce  a  deduction  frcm  hla  Mil,  the  court  held  that  tbe 
maater  ahotild  not  charge  the  soUciton  with  the  eoeta  of  taxation,  unleaa  thei 
blU  had  been  redootd  one^tsth  bf  tasatlan  IndapandMtly  of  the  Tolnntar^ 
dedootion. 

This  was  an  application  to  vary  the  terms  of  an  order  made  for 
tbe  taxation  of  a  solicitor's  bill  of  costs  against  his  client,  under 
the  cireumstanoes  stated  in  the  judgment 

McDonald  for  the  solicitors. 

Roqf,  contra. 

EsTBN,  V.  G. — I  do  not  tbink  any  of  the  grounds  on  which  this 
order  is  impugned  are  tenable,  except  that  it  does  not  include  all 
matters.  Tbe  solicitors,  however,  waived  this  olgection,  and  both 
parties  proceeded  under  the  order  to  a  considerable  extent:  after 
which  some  difficulty  arising  in  the  master's  office,  and  it  being 
thought  expedient  to  obtain  a  fresh  order,  they  could  not  agree 
upon  its  terms.  I  cannot  very  well  understand  the  contention  with 
respect  to  the  amount  of  tbe  Mil  of  oost«.  I  tbink,  however,  that 
the  solicitors  were  right  in  requiring  tbe  entire  bill  to  be  sul^eoted 
to  taxation ;  and  then  in  making  the  promised  deduction  ;  but  I 
think  the  master  should  not  have  charged  them  with  tbe  costs  of 
taxation,  unless  the  bill  had  been  reduced  one-sixth  by  taxation 
independentiy  of  the  voluntary  dednotiou.  The  solicitors  were 
not  warranted,  I  think,  in  introducing  tbe  words  limiting  the  time 
within  which  the  report  was  to  be  obtained ;  and  they  could,  I 
think,  have  been  held  to  their  agreement,  as  evidenced  by  the  eor« 
reepondence;  but  Mr  Daris,  in  his  letter  of  the  18th  of  February, 
intimates  that  if  Mr.  Proudfoot  insisted  upon  the  introduction  of 
the  words  objected  to  the  agreement  might  be  rescinded ;  and  Mr. 
Proudfoot  replies  with  &  letter,  which  amounts,  I  think,  to  an  ac- 
ceptance of  that  offer,  and  ^thns  the  agreement,  which  had  been 
acted  upon  to  such  an  extent,  was  rescinded,  and  the  parties 
remitted  to  their  original  rights,  and  the  solicitors  entited  ttrieto 
jure  to  discharge  the  order ;  but  under  the  peouliar  drcumstanoes, 
I  think  I  ought  not  to  discharge  it,  the  client  undertaking  to  pay  to 
the  solicitors  all  that  is  due  to  them  in  respect  of  other  matters, 
and  not  to  require  the  removal  of  the  books  from  the  office  of  the 
belieitors.    I  award  no  costs  to  eltbor  party. 


Ih  Bi  FosTis. 

QftuaOatid  OahOit  UiCjCh,  M—BxrtitUm—yaUfying  imeumXnrtmeert, 

PartltSon,  where  ordered,  ti  to  be  made  by  the  real  reprwen tattle. 

The  qoeation  whether  partttioii  or  tale  ihonld  be  ordervd.  ia  proper  to  be  rafcited 

to  the  real  leyimeutatiTe,  who  la  to  make  aale  If  ordered. 
The  court  mar  order  a  sale  Is  the  firat  Instance,  if  it  aee  lit. 
The  court  will  nee  Ita  own  neehlnerj  Ibr  carrying  the  porposei  of  tbe  act  Into 

tifitet 

This  was  an  application  by  petition  for  partitition  under  the  act 
20  Vic,  ch.  65,  Consolidated  Sutntes  of  Upper  Canada,  chapter, 
86.    R,  Martin  for  the  petitioners. 

EsTBN,  y.  C. — All  neceseary  parties  are  present,  and  therefore 
the  petition  may  be  allowed  in  terms  of  the  act  of  parliament,  and 
judgment  of  partition  pronounced  upon  it  The  order  should  de- 
fine the  estates  of  the  different  parties.  I  think  some  evidence 
should  be  offered  as  to  the  fkmily  of  Bugh  Foster,  so  as  to  shew 
who  were  his  co-heirs.  There  is  not  even  an  affidarit  in  verifica- 
tion of  the  petition.  The  real  representative  is  to  make  the  par- 
tition, if  one  be  ordered.  It  would  seem  to  be  proper,  if  desirable, 
to  refer  tbe  question  of  partition  or  sale  to  the  real  representative. 
(See  sec.  21.)  The  real  representative  Is  to  make  the  sale  if  it  be 
ordered.  Ko  power  of  sale  is  expressly  given  except  upon  the 
report  of  the  real  representative ;  but  it  would  appear  that  the 
court  can  order  a  sale  in  the  first  instance,  or  upon  the  report  of 
the  real  repVesentative,  if,  on  an  order  for  partition,  be  should 
tbink  a  partition  nnadvisable,  and  should  so  report  to  the  court. 
I  am  not  at  present  satiftfiod  that  a  sale  is  necessary ;  and  I  think 
some  erideoce  should  be  adduoed  on  that  bead.  Suppose  a  sale 
to  be  ordered,  the  next  step  is  to  make  inoiunbnaoerB  p^rticfl. 
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(See  seo.  27.)  The  oonrt  will  nee  its  own  mtMluirj  for  canyiog 
the  parposes  of  the  act  into  effeet»  eo  f ar  as  poaeible  eonsistently 
with  the  ezpreee  direotions  of  the  act,  of  which  the  proTisioos  are 
Bomewhat  ringular,  and  do  not  appear  to  have  been  necessary  or 
to  have  eflfeoted  any  improTement  in  the  practice  so  far  as  courts 
of  equity  are  concerned.  With  regard  to  the  mistake  in  the  con- 
Tcyaoce  to  the  infant  B.  C.  Foster,  I  do  not  see  how  it  is  to  be 
rectified.  A  bill  would  be  necessary,  and  it  is  difficult  to  under- 
stand how  a  mere  Tolunteer  coold  maiutain  sneh  a  bilL  It  is  clear 
that  no  consent  could  be  given  for  the  infant  Elisabeth  Bowes. 
Probably  some  method  may  be  discoTcred  by  which  this  lot  may 
be  secured  for  the  infknt  H.  G.  Foster,  in  Airtherance  of  the  inten- 
tion of  the  father.  The  only  person  to  be  considered  is  the  Infant 
Elisabeth  Bowes,  and  her  interest^  may  be  sufficiently  protected. 


BlaIV  T.  Tl&BTBBBBT. 


WImt*  It  WM  ooBflldered  eondodTv  to  tbs  ends  ofjoitioe,  publleatkm'vvas  opM^d, 
and  l€AT«  giTttb  to  ozamioo  ftartber  wltiMitcf,  and  to  torae  a  Ibralgn  eommlarion 
OB  pajniMit  oTeoiti  and  upon  tho  terma  of  OTMninIng  tho  wltai— ■  In  OumOm, 
at  UM  naxt  •sEamlnation  twm ;  and  tha  witniMw  raiding  oat  of  Canada,  at  the 
■ama  tarm,  or  by  Ibroigo  oonunlwion  In  the  nwantlma ;  If  tlie  lattar.  tha  eom> 
miMlon  to  be  retnrnad  and  dapoaltlooi  dlKkMod  two  waaks  befora  tha  axamlna- 
tkm  tann :  It  avpaaring  not  toba  oving  to  tha  nagUganoaof  tha  paitj  applying 
that  tha  aTldoaoa  had  not  baan  tidMn  baibia. 

This  was  an  application  by  SeoU  for  the  plaintiff  to  open  publi- 
cation after  the  examination  of  witnesses  before  the  court  at 
Hamilton. 

The  circumstances  under  which  the  application  was  made  appear 
in  the  head-note  and  judgment, 

WiUon^  contra. 

Spbaoob,  y.  C— I  haTe  read  the  affidavits  upon  which  this 
application  is  founded,  and  the  depositions  taken,  and  upon  the 
whole  think  that  it  will  probably  be  conduciTC  to  the  ends  of  Jus- 
tice Hiat  the  application  should  be  granted. 

I  think  it  was  not  through  the  negligence  of  the  pli^ntiff  that 
the  witneeses,  whose  eridence  it  is  now  desired  to  take,  were  not 
examined  at  the  same  time  as  the  other  witneeses ;  and,  when  the 
eridenoe  was  about  to  be  taken,  the  plaintifTs  counsel  intimated 
that  there  were  witnesses  resident  abroad  whose  attendance  he  had 
been  unable  to  procure,  and  that  he  should  apply  for  leaTc  to 
examine  them.  The  issue  was  upon  the  defendant  Terrybenry, 
and  his  counsel  intimated  no  desire  to  postpone  the  examination 
of  his  witnesses,  bat  preferred  to  proceed,  and  witnewep  on  both 
sides  were  examined,  the  learned  counsel  feeling  probably  as  I 
incline  to  think  is  the  case,  that  he  would  not  suffer  any  serious 
disadvantage  from  the  disclosure  of  his  cTidence. 

The  application  should  be  granted  upon  payment  of  the  costs 
of  this  application,  and  of  a  counsel  for  attending  examination  of 
witnesses — which  I  fix  at  £8  lOs. — and  upon  the  terms  of  the 
witnesses  residing  out  of  Canada  being  examined  either  at  the 
same  examination  term,  or  by  foreign  commission  in  the  meantime ; 
if  by  foreign  commission,  the  commission  to  be  returned  and  the 
depositions  disclosed  at  least  two  weeks  before  the  examination 
term.    The  commissioners  to  be  appointed  in  the  usual  manner. 


Thaaonrt 
oonvarai 
dafendanta. 


Mallooh  t.  Pihhbt. 

to  opan  pnUtoathm  In  ordar  to  obtain 

a  pwaon  mwattonad  In  tha  pUiadlma 


of  aaallagad 
and  ona  of  tha 


This  was  an  application  by  Strang  to  open  publication,  on  the 
grounds  disclosed  in  the  affidaTitof  the  defendant  Charles  Hamnett 
Pinhey,  setting  forth,  that  since  the  examination  of  witnesses 
before  the  oonrt  in  Ottawa,  he  had  discovered  that  one  Cuthbert, 
through  whom  plaintiff  claimed  title,  had  had  a  conversation  with 
one  of  the  defendants,  the  effect  of  which  had  a  material  bearing 
upon  the  points  in  issue,  and  tending  to  support  the  defence  of 
the  defendant 

Fitzgerald^  contra. 

Vamkoughxbt,  C. — At  the  time  of  the  application  I  thought  the 
motion  should  be  refused,  but  before  finally  disposing  of  it,  have 
consulted  my  brother  Etten^  before  whom  the  evidence  in  the 
cause  was  taken,  and  my  interview  with  him  has  only  confirmed 
me  in  my  first  opinion. 


The  defendants  seek  to  open  publication  in  order  to  prove  a  con- 
versation between  Cuthbert,  who  is  named  in  the  pleadings,  and 
one  of  the  defendants.  The  attention  of  the  defendants  to  Cuth- 
bert*s  connexion  wiUi  the  premiffcs  is  called  expressly  by  a  state- 
ment in  the  bill  which  alleges  that  Pinhey,  the  testator,  with  the 
consent  of  McVeigh,  and  as  his  agent,  in  1842  or  1848,  agreed  to 
sell  tliese  premises  to  Cuthbert  Now  surely  It  would  have 
occurred  to  any  one  diligent  in  the  maintenance  of  his  supposed 
rights,  to  have  taken  the  trouble  to  refer  to  Cuthbert,  and  enquire 
of  him  how  this  transaction  occurred,  and  what  parts  respectively 
McVeigh  and  Pinhey  took  in  it  The  not  doing  ao  seems  to  me 
negligence,  to  counteract  which  publication  should  not  be  opened ; 
a  thing  never  lightly  to  be  done,  to  let  in  evidence,  which  would 
not  be  conclusive,  if  of  much  effect  at  all  upon  the  case.  If  the 
conversation  occurred,  and  the  admission  made  after  the  mortgage 
to  the  plaintiff  was  executed,  it  is  verv  donbtftol  whether  it  could 
affect  his  position  thereunder.  If  made  before,  it  would  be  of  little 
importance,  as  there  was  then  no  court  of  equity  in  which  the 
defendant  McVeigh  could  assert  any  right  The  court  never  en- 
courages applications  of  this  nature ;  and  under  the  circumstancee 
stated,  I  think  the  motion  must  be  discharged  with  costs. 

ENGLISH    CASES. 

PRIVY  COUNCIL. 


(Present — The  Right  Hon.  Lord  CHSLMsronn,  Kvioht  Bruob,  L.  J., 
TiTENBB,  L.jr.,  and  Sir  J.  T.  CoLxxiDon.) 

BOSWBLL  T.   KlLBOEN. 


3aU—fhkkr  t^  ffoodt — A^/Wol  lo  aeeqii—Aetion  for  won  aeeeplane$  JkoMgtih^ 
Farm  qf  aetum-^JeUim  far  goodt  bairga^ud  ama  aoU. 

B.  agraad  to  haj  Ato  tooa  of  hopi  of  good  qaaUty  ttcm  K^  to  badatltwodbyK. 
K.  lant  a  larga  qnaatlty,  tu  aaaaadtnn  fl^  tona,  and  B^  altar  Inapaetion, 
raftiaad  to  raeelva  any  of  tham,  aa  baing  d  bad  quality.  K.  navar  taadarad 
tha  apedflo  qvantl^  of  fl^  tons,  and  took  tha  vhola  paroal  awi^,  and  than  raad 
B.  Ibr  tha  pnoa  of  nt9  tona : 

Odd  (rereraliig  tha  Jndgmant  of  tha  Ooort  or<^  B.  of  Lowar  Ohaaday,  that  aa  tha 


Ato  tooi  had  naTar  baan  aaparatad  from  tha  pareeU  and  thara  waa  no  muiplata 

la  for  tha  P« 
nonniooeptanoa,  and  tha  meaanra  m  audi  dainagaa  was  tha  dilferaaca  batwaan 


>rloa  bat  oould  mmAj  reooTar  damagea  for 


dallvary,  B.  ecmld  not  ana 

nonniooeptanoa,  and  tha  n 

tha  contnet  prioa  aad  tha  nuu-kat  prica  at  tha  tiaa  whan  tha  eoatraet 

brokan.  (Manh  ^  1802.) 

This  was  an  appeal  flrom  a  judgment  of  the  Q.  B.  of  Lower 
Canada,  reversing  a  judgment  of  the  Superior  Court  of  Lower 
Canada. 

An  action  was  brought  by  the  resp.  for  breach  of  a  oontraot  by 
the  app.  to  deliver  6  tons  of  bops. 

The  resp.  were  hop  merchants,  and  they  agreed  in  writing  to 
deliver  for  three  years,  vis.  1866,  1866,  1867,  five  tons  weight  of 
hops  each  year,  the  hops  to  be  good  and  merchantable,  aad  of  the 
growth  of  each  respective  year,  to  be  paid  for  at  the  rate  of  one 
shilling,  Halifax  currency,  per  pound  on  delivery.  The  h<^  to 
be  delivered  free  in  Quebec.  The  declaration,  after  setting  out  the 
contract  and  the  amount  due  for  hops  deliverable  in  1866,  averred 
that  the  pits,  were  ready  to  deliver  five  tons  of  good  merchantable 
hops  of  the  year  1866,  and  requested  the  deft  to  aocept  and  pay 
for  the  same,  but  he  refused,  whereby  the  pits,  lost  the  benefit  of 
the  sale,  and  were  put  to  expense  in  carting  away  and  warehousing 
the  hops,  and  the  pits,  claimed  the  full  contract  price  of  the  hope. 
The  deft,  pleaded  that  the  hops  were  worthless,  and  by  another 
pleading  known  as  '•  d^aue  au  fond  en  fuit**  put  in  issue  all  the 
material  averments  in  the  declaration. 

At  the  trial  it  was  proved  that  the  pits,  carted  and  sent  to  dett'a 
brewery  eighty-two  bales  of  hops,  which  far  exceeded  in  quantity 
five  tons,  and  pits,  tendered  of  this  quantity  five  tons,  but  deft» 
after  inspecting,  refused  them  and  never  accepted  them,  and 
the  whole  eighty-two  bales  were  removed  by  the  pits,  and  stored. 
No  particular  five  tons  were  ever  separated  or  set  apart  ft«m  the 
mass.    Contradictory  evidence  was  given  as  to  quality  of  the  hops. 

The  Superior  Court  dismissed  the  action  on  the  ground,  that, 
as  the  declaration  did  not  contain  a  proper  allegation  of  tender  of 
the  hops,  there  could  be  no  claim  for  the  price  of  the  hops,  aa 
goods  bargained  and  sold.  From  this  judgment  the  pits,  api^ed 
to  the  Court  of  Q.  B.  of  Lower  Canada. 

The  deft  in  his  appeal  before  the  Q.  B.  contended,  amongst 
other  things,  that  as  the  oontraot  was  only  an  exeoutory  contract^ 
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and  no  speeifio  or  partiealar  Htb  tons  of  hops  bad  been  set  apart 
or  distingnished  from  the  bulk,  no  pro^rty  in  any  of  the  hops 
passed  to  bim,  and  therefore  he  was  not  liable  to  an  aotion  for  the 
full  eontraot  price ;  and  farther,  that  in  point  of  law,  the  troe 
measure  of  damages,  if  he  was  liable  at  all  in  the  aotion,  was  the 
diifl»rence  between  the  contraet  price  and  the  market  price  at  the 
time  of  the  alleged  breach  ;  and  that,  as  the  pits,  in  the  aotion 
had  addnced  no  CTidence  of  such  market  price,  and  had  gone  only 
for  the  whole  contract  price  as  for  a  debt,  there  was  no  eridence 
of  any  damage,  and  consequently,  no  soflSeient  materials  before 
the  court  upon  which  they  could  giro  a  judgment  in  fayor  of  the 
pits. ;  he  also  contended  that  the  weight  of  the  eridence  was  in  his 
Darour,  as  showing  that  the  hops  were  not  according  to  the  contract. 

The  court  of  Q.  B.,  on  the  14th  December,  1868,  gare  judgment 
in  the  said  appeal,  and  after  rCTersing  and  annulling  the  said  judg- 
ment of  the  said  Superior  Court,  proceeded  to  giro  the  judgment 
irhich  they  considered  the  court  below  ought  to  have  rendered, 
and  thereby  they  adjudged  that  the  present  app.,  the  deft,  in  the 
action,  should  pay  to  the  the  present  resps.  the  pits,  in  the  aotion, 
the  sum  of  660i.  of  current  money  of  the  prorince,  being  the  ftill 
contraet  price  of  the  hops,  together  with  interest  on  the  said  sum 
from  the  8rd  of  January,  1867,  and  costs  of  suit  as  well  in  that 
court  as  in  the  court  below ;  and  they  further  adjudged  that,  upon 
snch  payment,  the  deft,  should  giye  to  the  pits,  a  deliTery  onler 
Ibr  ftre  tons  of  the  BtAd  hops.  The  grounds  upon  which  the  said 
jadgment  proceeded,  were  as  follows :  That,  as  the  pits,  had  sent 
to  the  deft.'s  brewery  eight  tons  of  hops,  and  then  tendered  the 
same  to  him  ibr  his  acceptance  of  fire  tons ;  and  that  as  the  deft 
had  refued  to  accept  them  on  the  ground  that  they  were  unmer- 
obantable,  when  he  ought  to  hare  accepted  them,  it  appearing  to 
the  court,  by  the  eridence,  that  they  were  according  to  the  con- 
tract ;  and  that  as  the  pits.,  upon  the  deft's  refbsal  to  accept  the 
hops,  had  stored  the  whole  in  bulk ;  and  as  the  pits,  had  done  all 
tbey  were  bound  to  do ;  and  as  it  was  l^  the  dcft's  own  act  that 
the  specific  fiye  tons  were  not  set  apart  and  distinguished  from  the 
hulk ;  and  as  he  had  neglected  to  set  Atc  tons  apart  when  it  was 
in  his  power  to  hate  done  so — the  fiye  tons,  although  not  distin- 
gnished from  the  bulk,  were,  when  so  stored  by  the  pita.,  at  the 
deft. 's  risk,  and  the  property  therein  had  passed  to  the  deft. ;  and 
that  as  the  pits,  were  entitled  tc  specific  performance  of  the  con- 
tmct;  and  that  no  objection  had  been  made  by  the  deft,  to  the 
form  of  the  declaration ;  and  that  the  only  defence  taken  by  him 
was  as  to  the  quality  of  the  hops ;  and  that  as  there  was,  in  the 
opinion  of  that  court,  no  necessity  for  further  allegations  of  tender 
in  the  declaration  than  those  contained  therein  ;  and  that  it  was 
the  duty  of  the  deft,  to  hate  gone  to  the  store,  and  hate  claimed 
the  hops;  they  considered  the  judgment  of  the  court  below 
erroneous,  and  proceeded  to  reterse  the  same  as  aforesaid. 

From  this  jadgment  the  pits,  now  appealed. 

It.  Smith,  Q.  (/.,  and  W,  WiUiams,  for  the  app.,  contended  that 
as  the  contract  sued  on  was  an  executory  contract,  and  no  specific 
hops  were  bought  or  sold,  and  no  property  paseed  to  the  app.,  it 
followed  that  he  conid  only  be  liable  to  pay  damages,  and  not  the 
full  price,  and  the  damages  consisted  of  the  difference  between  the 
contract  price  and  ^e  market  price  at  the  time  the  contract  was 
broken :  {Bwh  t.  Davit,  2  M.  ft  S.  408 ;  Cunliffe  t.  Barriton,  6 
£x.  908 ;  Pothier,  Contrat  de  Vente ;  Dalles  Repertoire  de  Le|^ 
latlon,  c.  8,  sect.  1.) 

Mamttry  Q.  C.  and  Holland  for  the  respondents. 

Judgment  was  deUtered  by 

Lord  CHVLHsroKD. — This  is  an  appeal  from  the  jadgment  of  the 
Court  of  Q.  B.  of  Lower  Canada,  retersing  a  judgment  of  the 
Superior  Court  of  that  protince  giten  in  fatour  of  the  apps.  in  an 
notion  for  not  accepting  and  paying  for  a  parcel  of  fite  tons  of  hops 
under  the  following  contract  signed  by  the  respectite  parties : — 
«« Quebec,  6th  March,  1865.  Messrs.  Kilborn  and  Murrell  sell, 
and  Joseph  K.  Boswell  contracts  for  delitery  to  them  fbr  the 
fbllowing  three  years,  tis.  1855,  1856,  and  1857,  fite  tons  weight 
of  hops,  to  be  good  and  merchantable,  and  of  the  growth  of  each 
respectite  year,  to  be  paid  for  at  the  rate  of  1«.  Halifax  currency 
per  lb.  on  delitery.  Hops  to  be  delitered  free  in  Quebec."  The 
<leelaration  in  the  action,  after  stating  the  terms  of  the  contract 
suid  the  amount  due  to  the  pits,  for  the  hops  deliterable  in  1856, 
proceeded  to  ater  that  the  pits,  were  ready  and  willing,  and  ten- 


dered and  offered  to  deliter  fite  tons  weight  of  good  and  merchant- 
able hops,  the  growth  of  1856,  and  requested  the  deft,  to  accept 
and  pay  for  the  same,  yet  that  the  deft,  refused  to  accept  of  or 
pay  for  the  said  hops,  whereby  the  pits,  not  only  lost  the  benefit 
of  the  sale,  but  were  put  to  great  expense  and  trouble  in  oartlng 
away  and  stowing  the  hops  in  a  warehouse,  and  in  other  respects 
the  whole  to  the  damage  of  6004.  currency,  for  which  sum  they 
prayed  judgment,  together  with  interest  and  costs.  The  deft, 
pleaded  that  the  hops  tenderiMi  by  the  pits,  in  fulfilment  of  the 
contract  were  bad  and  unmerchantable,  and  unfit  to  be  used  in  his 
business ;  and  as  he  also  pleaded  what  is  called  a  defence  aufimds 
en  fait,  the  effect  of  which  was  to  pat  in  issue  all  the  material 
aterments  in  the  declaration. 


It  appeared  in  eridence  that  the  plaintiffs  baring  in  their 
possession  a  quantity  of  hops  of  the  growth  of  1856,  sent  to 
the  defendant's  brewery  a  portion  of  them,  consisting  of  eighty- 
two  bales,  which  greatly  exceeded  the  weight  of  fite  tons.  The 
deft,  desired  that  the  hops  should  be  unloaded  from  the  sleighs 
in  which  they  were  brought,  in  order  that  he  might  inspect  them ; 
and  the  hops  were  accordingly  taken  out  of  the  sleighs  and  placed 
in  the  deft-'s  brewery,  the  pits,  agreeing  to  take  the  bops  away 
again  if  the  deft,  should  not  accept  them.  After  the  examination 
of  a  few  of  the  bales,  and  a  tender  of  the  hops  in  two  separate  lots, 
one  containing  fifty-three  bales,  and  one  twenty-nine  bales,  but 
without  any  tender  of  the  specific  quantity  of  fite  tons,  and  with- 
out anything  hating  been  done  by  the  pits,  to  distinguish  that 
quantity  from  the  rest  of  the  bales,  the  deft,  refused  to  accept  the 
hops,  and  they  were  conteyed  away  by  the  pits,  and  deposited  by 
them  in  a  storehouse  in  the  town  of  Quebec.  There  the  hops  were 
examined  by  persons  on  behalf  of  the  respectite  parties,  for  the 
purpose  of  ascertaining  their  quality,  and  the  pits,  again  offered 
to  deliter  fite  tons  of  hops  to  the  deft,  but  down  to  the  time  of 
the  commencement  ef  the  action,  they  had  neter  weighed  or  set 
apart  fite  tons  of  hops,  so  as  to  separate  and  distinguish  them 
from  the  larger  quantity  deposited  in  the  storehouse.  A  great 
number  of  witnessess  were  called  on  both  sides  to  prove  that  the 
hops  were,  or  were  not  of  Uie  quality  stipulated  for  by  the  contract. 
But,  unfortunately,  this  tery  long  and  expensite  inquiry  has 
become  entirely  fruitiess,  from  the  course  which  the  cause  after- 
wards took. 

The  learned  judge  of  the  Superior  court  treated  the  action  as 
one  brought  to  enforce  the  performance  of  the  contract  by  com- 
pelling the  defendant  to  take  to  the  hops  and  pay  the  price ;  and 
as  the  pits,  did  not  by  their  declaration  offer  to  deliter  to  the  deft, 
the  quantity  of  hops  in  pursuance  of  the  agreement,  and  as  the 
tenders  alleged  in  the  declaration  were  not  followed  by  a  request 
that  they  might  be  judicially  declared  to  hate  been  good  and  talid, 
he  dismissed  the  action  with  costs,  reserting  to  the  pits,  the  right 
of  appeal.  This  jadgment,  howeter,  was  retersed  by  the  Court  of 
Q^  B.,  the  Chief  Justice  dissenting  from  the  reasons  on  which  it 
was  founded,  and  the  other  judges  declining  to  enter  into  them, 
considering  them  as  objections  which  the  judge  had  no  right 
to  raise,  the  parties  themseltes  baring  waited  them.  The  Court 
therefore  proceeded  io  pronounce  its  own  judgment,  that  the  deft, 
should,  within  fifteen  days  from  the  service  upon  him  of  a  copy  of 
the  judgment,  pay  to  the  pits,  the  sum  of  6602.  currency  (being 
the  contract  price  of  the  hops)  with  interest,  and  that  upon  pay- 
ment the  pits,  should  gite  to  the  deft,  a  delitery  note  upon  the 
occupier  of  the  store  where  the  hops  were  deposited  for  the 
delitery  to  the  deft  of  fite  tons  weight,  to  wit,  fifty  bales  of  the 
hops  which  had  been  tendered  and  stored,  and  that  upon  default 
of  payment  within  fifteen  days,  and  upon  leering  with  the  prothon- 
otary  of  the  court  the  delitery  order  or  duplicate,  one  for  the  deft, 
and  the  other  to  remain  of  record,  execution  should  issue  against 
the  defendant 

Eton  if  this  judgment  were  properly  adapted  to  the  form  of 
action  chosen  by  the  plaintiffs,  it  would  be  open  to  great  objec- 
tion. By  the  contract,  delitery  is  to  precede  payment ;  by  the 
judgment,  payment  is  to  be  made,  not  merely  before,  but  without 
any  delitery.  The  deft,  is  adjudged  to  pay  within  fifteen  days 
after  sertice  of  a  copy  of  the  jadgment ;  if  he  does  not,  the  pits., 
by  merely  depositing  with  the  officer  of  the  court  the  delitery  order 
in  duplicate,  would  be  entitled  to  sue  out  execution.  And,  sup- 
posing the  deft,  should  pay  the  money  and  obtain  the  delitery 
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order,  the  plU.  woald  bave  disoh*rged  themaelTee  of  every  duty 
impoeed  on  them  by  the  judgmeatv  end  yet  the  deft,  might  be  n&- 
able  to  obtain  the  hops  in  aooordanoe  with  the  oontraot,  in  eonae- 
qaenoe  of  the  storekeeper  having  a  lien  upon  tb«m,  or  by  the  loss 
or  deterioration  of  the  hops,  while  they  were  at  the  risk  of  the 
Tender.  Bat  the  app.  oontends  thai,  looking  to  the  form  of  action, 
the  judgment  is  one  which  it  was  not  oompetent  to  the  court  to 
prononnce.  He  says  that  the  action  is  brought,  not  to  compel  the 
performance  of  the  contract,  bnt  for  damages  for  breach  of  the 
contract  by  the  deft  in  not  acoepting  the  hops,  and  that  the  proper 
measure  of  damages  in  snoh  an  action  is  the  difference  between 
the  oontract  price  and  the  market  price  at  the  time  of  the  refusal 
to  perform  the  contract. 

If  this  qaestion  were  to  be  decided  by  English  Law,  there 
could  be  no  doubt  as  to  the  extent  of  the  defendants  liability 
under  the  oircumstanoes  of  the  case.  Where  there  is  a  sale  by 
weight  or  measure,  and  (to  use  Lord  Ellenborough's  language 
in  Bu$h  T.  Farii,  2  M.  &  8.  403)  **  any  acts  are  to  be  done  to 
regulate  the  identity  and  indiTiduality  of  the  thing  to  be  delirered, 
it  is  not  in  a  state  fit  for  immediate  delivery  ;"  and  no  action  for 
goods  bargained  and  sold  can  be  maintained  to  recover  the  price. 
The  ouly  remedy  open  to  the  vendor  (if  the  circumstances  of  the 
case  give  him  a  right  to  complain  of  a  breach  of  contract)  is  by  an 
action  for  non-acceptance.  The  necessity  of  separating  and  dis- 
tinguishing the  article  sold  from  a  large  quantity  in  order  to  con- 
stitute a  complete  delivery,  cannot  be  more  strongly  exemplified 
th«n  in  the  case  of  Cunliffe  v.  HarrUon^  6  Ex.  908,  which  was 
eited  in  the  course  of  the  argument  for  the  appellant 

But  the  resps.  contend  that,  whatever  may  be  the  law  of  England 
on  this  sulject,  the  case  is  to  be  tried  by  the  old  French  law,  in  which 
the  principles  to  be  applied  are  different ;  and  that  by  that  law  a 
vendor  in  some  cases  may  recover  the  full  price  agreed  upon  where 
there  has  been  no  complete  delivery  of  the  subjiect  according  to  the 
terms  of  the  contract.  Their  lordships  have  been  referred,  in 
support  of  this  view,  to  the  civil  law,  and  also  to  the  writings  of 
various  Jurists,  and  particularly  to  the  treatise  of  Pothier,  **  Du 
Gontrat  du  Vente,"  which  contains  all  the  learning  upon  the  sub- 
ject A  very  few  passages  from  this  treatise  will  show  that  there 
is  no  material  difference  between  the  English  law  and  the  old 
French  law  with  respect  to  the  completion  of  contracts.  Pothier, 
in  his  treatise,  partie  iv.,  fol.  809,  states  with  his  usual  clearness 
when  a  contract  is  to  be  regarded  as  perfect,  and  when  it  is  imper- 
fect. He  says:  ** Ordinairement  le  contrat  de  vente  est  cene& 
avoir  re^u  sa  perfection  aussitdt  que  les  parties  sent  convennes  du 
prix  pour  lequel  la  chose  serait  vendue.  Cette  i^gle  a  lieu  lorsqne 
la  vent  est  d*un  corps  certain  est  qu*elle  est  pure  et  simple.  8i  la 
vente  est  de  ces  ohoses  qui  consistent  tit  quantitate  et  qui  se  vend- 
ent  an  poids,  an  nombre,  an  JL  la  mesure,  comme  si  Ton  a  vendu 
dix  muids  de  Wk  de  celui  que  est  dans  nn  tel  grenier,  dix  milliers 
pesont  de  suore,  un  cent  de  carps,  &c.,  la  vente  n'est  point  comp- 
ly car  Jusxu* JL  ce  temps,  nondum  opparH  quid  vwieriL**  So  far 
the  law  is  tolerably  clear ;  but  upon  the  question  whether,  when 
goods  are  sold  by  number,  weight,  or  measure,  the  property  is 
transferred  to  the  buyer  immediately,  or  only  after  the  goods  have 
been  counted,  weighed,  or  measured,  there  is  some  difference  of 
opinion.  Dalles,  in  his  <*  Repertoire  de  Legislation  de  Doctrine 
•t  de  Jurisprudence,"  tit  **  Vente,"  ch.  8,  sect  1,  ranges  the  ju- 
rists upon  the  opposite  si«<e8  of  the  question,  and  suggests  a  dis- 
tinction to  reconcile  the  difference  between  them.  He  puts  a  case 
where  the  seller  says  to  the  buyer,  <*  I  agree  to  sell  you  so  many 
gallons  of  wine  in  such  a  cellar  at  so  much  a  gallon."  Here  (he 
says)  is  not  only  a  sale  by  measure,  but  also  a  sale  of  an  unde- 
tenninate  thing ;  therefore  such  a  sale  does  not  operate  as  an  ime- 
mediate  transfer  of  the  property.  And  he  adds,  **  tout  le  mond  est 
d*accord  sur  ce  point*'  But  where  the  vendor  says.  **  I  agree  to 
sell  yon  all  the  wine  in  this  cellar  at  so  much  a  gallon,"  here  the 
doubt  arises.  In  this  latter  case  the  thing  is  ascertained,  and  it 
may  be  said  there  is  no  reason  why  the  property  should  not  pass 
immediately  to  the  buyer.  But  even  in  such  a  case  Dallox  states 
his  concurrence  with  the  opinion  of  Troplong,  that  until  the 
measurement  the  wine  remains  at  the  risk  of  the  neller.  It  is  true 
([he  saya)  the  thing  is  ascertained,  but  the  price  is  not ;  the  price 
is,  like  the  thing  itself,  an  essential  element  of  the  sale,  and  the 
ascertainment  of  the  price  is  not  less  necessary  than  the  identifi- 


cation of  the  thing  is  to  the  completion  of  the  oontract    The 
delivery  of  the  thing,  and  its  being  at  the  risk  of  the  buyer, 
appear  to  be  convertible  terms,  and  it  seems  clear  from  all  the 
authorities,  that  upon  a  sale  by  weight  or  measure,  until  the  thiag 
is  ascertained  by  weighing  or  measuring,  it  remains  at  the  risk  of 
the  seller.    Pothier,  in  the  sane  seetion  (809)  which  has  been 
already  referred  to,  says,  *'  It  is  only  after  measuring,  &o.,  that 
the  thing  sold  is  at  the  risk  of  the  buyer."     '*  Car  les  risques  ne 
puivent  tomber  que  sur  qUelque  chose  de  determine."    It  is  diffi- 
cult to  understand  how  the  vender  can  have  any  claim  to  reeelve 
the  price  of  the  thing  contracted  for  until  he  has  separated  it  for 
the  use  of  the  buyer.    Until  it  is  ascertained  and  identified,  it 
may  be  properly  said  to  have  no  existence.    And  yet  there  is  ona 
short  passage  in  Pothier  (sect  809)  which  is  opposed  to  all  hia 
reasoning  in  the  same  section,  upon  which  the  respa  rely  as  es- 
tablishing the  propriety  of  the  judgment  in  their  favour      The 
passage  is  this:  '* II  est  vrai  que  d^s  avaot  la  mesure,  le  poids,  le 
compte,  et  d^  Tinstant  du  contrat  les  engagements  qui  en  naissent 
existent.     L*acbeteur  a  d^s  lors  action  centre  le  vendeur  pour  se 
fairs  livrer  la  chose  vendue,  oomrae  le  vendeur  a  action  pour  le 
paiement  du  fruit  en  offrant  de  le  livrer."    One  may  fairly  ask,  to 
deliver  what  ?    The  contract  does  not  give  the  thing  existence ;  it 
depends  upon  the  vendor  himself  whether  it  shall  ever  exist 
When  there  is  a  condition  preoedent  to  his  right  to  the  price  un- 
performed by  him,  it  is  diffieolt  to  understand  how  he  can  recover 
the  price  upon  the  mere  offer  to  perform.    The  C.  J.  treats  the 
present  case  as  one  where  the  vender  has  executed  his  contract 
and  has  done  all  that  depends  upon  him  to  entitie  him  to  an  actioa 
ez  vendito  against  the  vendee,  and  he  goes  on  to  say  that,  from  the 
moment  the  vendor  has  offered  to  deliver  the  thing  sold,  and  has 
put  the  vendee  in  a  position  to  receive  it,  the  thing  is  at  the  risk 
of  the  vendee.    But  how  was  the  vendee  in  a  position  to  receive 
the  hops  in  this  case  ?    He  could  not  go  to  the  store  and  help  him- 
self out  of  the  bulk  to  the  proper  quantity.     And  as  to  the  hope 
being  at  the  risk  of  the  vendee,  the  C.  J.  is  here  directly  opposed 
to  the  authority  of  Pothier,  in  the  passage  which  has  just  been 
mentioned.    It  must  always  be  borne  in  mind  that  by  the  terms  of 
the  contract  the  delivery  in  this  case  was  to  be  made  by  the  vend- 
ors, and  therefore  that  an  actual  delivery  by  them,  or  acts  done 
by  them  whioh  were  equivalent  to  a  delivery,  were  a  neoessary 
preliminary  to  their  being  entitled  to  the  price.    This  the  court 
appears  to  have  overlooked,  for  in  their  judgment  they  say  that 
**  it  was  fvllj  in  the  app.*s  power  to  have  set  apart,  distinguished 
and  taken  away  five  tons  weight  of  good  and  merchantable  hops 
from  among  the  said  bales,"  thereby  attributing  to  the  app.  tha 
performance  of  acts  which  by  the  contract  belonged  to  the  reaps. 
The  judgment  therefore  proceeds  upon  false  grounds,  even  if  it 
was  competent  for  the  court  to  give  a  different  kind  of  relief  to 
that  which  the  pits,  claimed  in  their  declaration.    The  pits,  de- 
mand damages  for  breach  of  the  contract  on  the  refusal  of  the 
deft  to  accept  the  hops  tendered  to  him.    The  oourt  has  converted 
the  proceeding  into  a  suit  to  enforce  the  performance  of  the  con- 
tract, which  they  order  or  intend  to  order,  by  their  judgment  to 
be  carried  out     This,  the  resps  contend,  they  had  a  right  to  do» 
and  they  referred  to  a  passage  in  4  Goyot's  Repertoire,  verbe 
*•  Conclusions,"  p.  861,  which  the  court  was  said  to  have  acted 
npon  in  a  former  case,  that  "  le  juge  pent  rejeter,  accorder,  oa 
modifier  les  conclusions  prises  par  les  parties."     Whether  the 
power  thus  described  can  be  pushed  to  the  extent  of  enabling  the 
court  to  change  the  nature  of  the  action,  and  to  administer  relief 
entirely  different  from  that  which  is  sought  by  the  pits.,  may  ba 
extremely  questionable.  But,  if  such  a  power  exists,  it  can  hardly 
be  exercised  with  propriety  in  a  case   where  a  party   has  the 
choice  between  two  remedies.     Assuming  that  the  pits,  might 
have  instituted  a  suit  to  enforce  the  performance  of  the  contract, 
it  cannot  be  doubted  that  they  were  at  liberty  to  waive  this  fonn 
of  proceeding,  and  to  bring  their  action  to  recover  damages  for 
bresoh  of  contract     And  when  they  have  deliberately  preferred 
the  latter  remedy,  it  ought  not  to  be  in  the  power  of  the  court  to 
force  upon  theu  the  other  to  which  they  made  no  claim.     Their 
action  is  form  and  in  substance  a  demand  for  damages  merely  for 
the  bresch  of  the  contract  in  not  accepting  the  hops.     In  such  an 
action,  it  was  not  disputed  that  the  pits,  could  not  recover  the 
price  of  the  hops,  but  only  the  difference  between  the  contract 
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priee  and  the  nwrket  prioe  »t  the  time  of  the  breaeh  of  the  agree- 
ment. 

Their  lordahipa,  therefore,  are  of  opinion  that  the  Judgment 
of  the  Court  of  Q-  B.  is  erroneous,  and  ought  to  be  roTersed. 
This — ^if  nothing  more  were  said — would  have  the  effeot  of  setting 
up  the  judgment  of  the  Superior  Court.    But  this  judgment  can- 
not be  Hupported.     They  will  therefore  reoommedd  to  her  Majesty 
that  both  the  Judgment  of  the  Court  of  Q.  B.  and  of  the  Superior 
Court  should  be  set  aside,  and  that  a  new  trial  should  be  h^l  be- 
tween the  parties.     If  under  the  defence  aufonds  en/ait^  the  pits, 
will  be  compelled  to  proTO  the  aYerment  that  they  tendered  and 
offered  to  deliyer  the  hops,  and  will  not  be  at  liberty  to  show  that 
the  deft  waived  a  perfect  tender,  their  lordships  think  that  before 
the  next  trial  the  pits,  ought  to  be  permitted  to  amend  their  decla- 
ration by  aTorring  an  offer  by  them  to  deliver  the  hops,  and  a 
waiver  by  the  defl,  which  it  is  probable  a  Jury  will  have  no  diffi- 
oolty  in  finding  in  their  favour ;  and  this  will  dear  the  way  to  the 
determination  of  the  real  question  at  issue  between  the  parties, 
▼is.,  the  merchantable  quality  of  the  hops.     Their  lordships  think 
that  the  costs  of  the  appeal  ought  to  be  paid  by  the  resps. ,  and 
that  the  costs  of  the  rule  in  the  courts  below  should  abide  the 
•Tent  of  the  new  trial. 

Beversed  with  costs. 

Apps.*  solicitors,  Simpson^  Roberta  and  Simpton. 

Besps.'  solicitors,  Vatoei  and  Sons. 
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jnvm  tht  Legal  Intdligeneer, 

SOHITTIGBB  V.  HOPFLB,  et  ol, 

t,  AUh<>iich  In  law  a  deed  estops  the  grantor  from  denjing  tbat  he  had  title  In 

the  land  eonveyed.  or  that  he  did  not  mean  to  eonvey  It,  In  equity  and  good 

ooQselenoe  It  ooght  to  operate  so  fcr  aa  to  express  the  Intenifam  and  nnder- 

aUnding  of  the  parties. 
SL  Ortarts  of  equity  have  power  to  reform  written  instruments  at  tlie  instance  of 

either  plaintiflk  or  defeodsAts,  on  the  ground  of  fraud  or  mistake  upon  parol 
Tidanea,  wliere  no  statutory  prorislon  interTenes. 
8.  A  court  of  law  may  oonstrne  and  eolbroe  a  written  Instrument  as  it  stands,  or 

mar  sot  it  anlde  altogether  if  tbera  be  adequate  eause,  but  it  oannot  compel 

alterations  to  btt  made. 
4  The  statute  offrauds  and  pstjnrles  doss  not  stand  In  the  way  of  the  reformation 

of  a  vritifen  instrument  by  ptrol,  upon  the  ground  ot  fraud  or  mistake,  although 

tbe  eifect  would  be  to  pass  an  estate  by  pan>l  for  the  statute  must  be  so  eon- 

strusd  aM  to  pieTeat  frauds,  and  not  to  pnwnote  them. 
&  Before  a  GhaneMllor  can  reform  a  written  Instrument  by  parol  erideoee,  on  the 

grt>ttnd  of  mistake,  he  must  be  satls&ed  that  the  mistake  is  <m  both  sidee. 
S.  In  an  attempt  to  reform  a  written  instrnmeot  by  parol  on  the  ground  of  mia* 

take^  it  la  for  the  jury  to  And  what  was  proved,  but  it  is  for  the  court  to  my 

whether  the  fkets  found  estabUsh  sueli  a  mutual  misunderstanding  u  would 

ntolm  It  a  fraud  to  hold  the  parties  to  their  writing. 

Error  to  the  Coart  of  Common  Plefts  of  Cambria  Coonty. 

Ejectment  by  PKUUp  Schtttiger  against  CUmem  Hopple  and 
Henry  HtppU. 

Tbe  facts  of  tbe  case  fally  appear  in  tbe  opinion  of  tbe  court, 
deliTered  bj 

WooDWAED,  J. — ^Tbe  only  qaestion  on  this  record  is,  wfaetber 
parol  eTidenoe  was  admissible  to  prove  tbat  foarteen  acres  of  land 
were  included  by  mistake  in  the  deeds  under  which  the  plaintiff 
claims ;  and,  instead  of  attempting  to  educe  from  the  multitudi- 
nous ftud  jarring  authorities  on  tbe  subject  of  parol  evidence,  to 
vary  written  instruments,  a  rule  that  would  be  applicable  to  the 
question,  1  propose  to  treat  it  upon  its  elementary  principles. 

The  plaintiff  holds  the  legal  title  to  the  land  in  controTersy,  by 
virtue  of  two  several' deeds  of  the  defendants,  duly  executed  and 
delivered  at  different  times,  both  of  which  describe  the  land  con- 
veyed by  metes  and  bounds  which  confessedly  include  the  fourteen 
acres.  Ejectment  by  him,  therefore,  is  strictly  an  action  at  law. 
The  defendants  have  no  legal  title.  And,  at  law,  Henry  Hopple, 
the  immediate  grantor  of  the  plaintiff,  is  estopped  by  his  deed 
from  denying  that  he  had  title  to  the  fourteen  acres,  or  that  he 
meant  to  convey  it  to  the  plaintiff.  In  like  manner  Clemens  is 
estopped  from  denying  the  title  he  conveyed  to  Henry. 

But  in  equity  and  good  conscience  those  deeds  ought  to  operate 
only  so  far  as  they  express  the  intention  and  understanding  of  the 
parties ;  and  if,  indeed,  the  fourteen  acres  were  not  bought  and 
sold,  but  were  included  in  the  deeds  by  mistake,  the  defendants 
claim  that  the  deeds  should  be  reformed  ao  as  to  eanfom  to  the  in- 


tention of  the  paities.  In  other  words,  they  are  plaintiffs  in  Chanoery 
seeking  a  decree  that  the  fourteen  acres  be  reoonveyed  to  them  b^ 
cause  included  in  their  deeds  by  mistake.  Notwithstanding  the 
former  action  and  the  common  law  form  of  the  present  action,  this 
is  the  proper  light  in  which  to  regard  the  case— as  upon  all  bind 
answer,  in  which  the  defendants  on  this  reoord  would  be  plaintiffs, 
and  the  present  plaintiff  defendant—- they  alleging  the  mistake 
under  oath,  and  he  under  oath  denying  it.  If  then,  the  principle 
that  a  pUUtUiff  oannot  go  into  parol  evidence  for  the  purpose  of 
obtaining  a  specific  performance  of  a  written  agreement  with  a 
variation,  though  a  defendant  may  resist  it,  were  applied  here, 
it  would  exclude  the  evidence  on  this  ground  at  once,  and  dismiss 
the  plaintiff  *s  bill.  But  ibis  principle,  though  settled  in  many 
English  cases,  was  successfully  denied  by  Chancellor  Kent,  in 
CfiUeapie  v.  Moore,  2  Johns.  Ch.  R.  598.  He  declared  what  every 
one  must  feel  to  be  true,  that  there  would  be  a  most  deplorable 
failure  of  justice  if  mistakes  could  only  be  shewn  and  corrected 
when  set  up  by  a  defendant  to  rebut  an  equity.  Ever  since  that 
case,  which  was  decided  in  1817,  it  has  been  a  conceded  jurisdic- 
tion of  courts  of  equity  in  the  United  States  to  reform  written 
instruments,  at  the  instance  of  either  plaintiffs  or  defendants,  on 
the  ground  of  fraud  or  mistake,  upon  parol  evidence,  where  no 
statutory  provision  intervened.  It  is  obviously  an  appropriate 
branch  of  eqoi^.  A  court  of  law  may  construe  and  enforce  the 
instrument  as  it  stands,  or  may  set  it  aside  altogether  if  there  be 
a  (equate  cause ;  but  it  cannot  compel  alterations  to  be  made,  and 
an  avoidance  of  the  entire  instrument  would  be  in  most  cases  a 
nullification,  and  not  an  affirmance  of  what  was  really  meant ; 
Adams'  Equity,  406. 

How  then  would  a  Chancellor  regard  this  defence  if  presented 
in  tbe  form  of  a  bill  for  the  re-execution  and  correction  of  the 
deeds T 

In  the  first  place  the  statute  of  frauds  and  perjuries  would  not 
stand  in  his  way,  for,  though  the  effect  would  be  to  pass  an  estate 
by  parol,  yet  the  statute  must  be  so  construed  as  to  prevent 
frauds,  and  not  to  promote  them.  And  this  would  apply  where 
mistake  and  not  fraud  was  the  ground  of  the  relief  sought ;  for 
though  a  mistake  does  not  necessarily  include  a  fraud ;  yet  to  set 
up  and  use  a  written  iikstrument  for  a  different  purpose  from  that 
for  which  it  was  made,  would  be  as  inequitable  as  to  take  advan- 
tage of  an  instrument  fraudulently  obtained. 

But  the  Chancellor  would  have  to  be  satisfied  that  the  mistake 
was  on  both  sides — for  if  it  be  by  one  party  only,  the  altered  in- 
strument will  not  express  the  intention  of  both.  A  mistake  on 
one  side  may  be  a  groand  for  resoindiag  a  contract,  or  for  refus- 
ing to  enforce  its  specific  execution,  but  it  oannot  be  a  ground  for 
altering  its  terms;  Adams'  Eq.  411. 

And  what  is  tbe  kind  of  proof  a  Chancellor  would  require  t 
Chancellor  Kent,  after  reviewing  all  the  leading  English  cases, 
says,  in  OUUapie  v.  Moore^  that  the  cases  concur  m  the  strictness 
and  difficulty  of  the  proof,  but  still  they  all  admit  it  to  be  compe- 
tent, and  the  only  question  is,  does  it  satisfy  tbe  mind  of  the 
court.  He  quotes  Lord  Hardwicke  as  saying  it  must  be  proper 
proof,  and  the  strongest  possible  proof;  and  Lord  Thurtow's 
remark,  that  it  must  be  strong,  irrefragable  proof,  the  difficulty 
of  which  was  so  great  that  there  was  no  instance  of  its  prevailing 
against  a  party  insisting  that  there  was  no  mistake. 

We  can  get  an  adequate  idea  of  the  degree  of  certainty  to  which 
the  parol  proof  must  rise,  only  by  considering  the  value  of  the 
testimony  afforded  by  deeds  solemnly  executed  between  the  par- 
ties. The  rule  in  courts  of  law,  as  already  intimated,  is  that  the 
written  instrument  contains  the  true  agreement  of  the  parties,  and 
that  the  writing  furnishes  better  evidence  of  the  sense  of  the  parties 
than  any  that  can  be  supplied  by  parol.  And  let  it  be  remem- 
bered that  the  only  purposes  for  which  deeds  were  invented,  and 
by  the  sUtute  of  frauds  a  writing  signed  was  rendered  necessary 
in  regard  to  land,  were  to  secure  eridence  of  contracts  certain  as 
to  subject  matter  and  interest.  They  become,  when  executed,  the 
agreed  eeidenee  of  the  intent  of  the  parties  to  what  is  conveyed,  for 
what  estate,  and  under  what  conditions  of  eovenants.  Donat, 
cited  in  Best  on  Sv.  289. 

All  that  precedes  their  execution  is  presumed  to  have  been 
abandoned  by  the  parties,  except  in  the  solitary  instance  of  a  deed 
which,  by  the  very  terms  of  %  contraot  is  intended  as  a  partial 
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exeoQtion,  m  in  the  ease  of  Oirard  t.  MeCuUoek,  4  W.  G.  0.  R. 
292.  If  a  man,  says  OlanTiUe,  acknowledge  the  seal  attached 
to  a  deed  to  be  hie  own  eeal,  he  is  bound  to  wfhrant  the  terms  of 
the  deed,  and  in  all  respects  to  observe  the  oosupact  expressed  in 
the  deed  as  contained  in  it  without  qoestion.  To  OTcroome  CTi- 
denoe  of  enoh  dignity  and  worth,  parol  proof  ought  to  come  as 
near  to  absolute  demonstration  as  any  moral  proposition  can  be 
brought,  and  hence  Chanoellors  everywhere,  while  asserting  juris- 
diction to  reform  deeds,  hsTe  demanded  a  clearness  and  fulness  of 
proof  to  justify  the  exercise  of  so  extraordinary  a  power,  which  in 
practice  have  amounted  toanalmest  total  abnegation  of  the  power 
itself. 

It  is  one  of  the  peculiarities  of  the  present  case  that  there  are 
two  deeds  to  be  reformed.  On  the  7th  April,  1868,  Clemens 
Hopple  and  wife  couTcyed  to  Henry  Hopple  two  pieces  of  land, 
containing  together  about  one  hundred  and  seyenty-fiye  acres, 
and  including  the  fourteen  acres  in  dispute.  This  is  tiie  first  deed 
in  which  the  mistake  u  alleged  to  exist. 

Henry  Hopple  had  purchased  thirty  adjoining  acres  of  Henry 
Keogh,  and  obtained  his  deed  therefor,  on  the  22nd  June,  1848, 
and  at  the  same  time  the  aboTO  deed,  Clemens  to  Henry,  was 
executed ;  there  was  endorsed  on  the  deed  from  Keogh  to  Henry, 
the  agreement  between  Clemens  and  Henry,  which,  without  date 
or  signature,  is  fomished  to  us  in  the  defendant's  paper  book.  It 
is  said  that  this  is  an  agreement  of  exchange  where  the  fourteen 
acres  were  secured  to  Clemens,  though  included  in  his  deed  to 
Henry.  I  should  be  sorry  to  doubt  that  the  object  of  this  agree- 
ment was  just  what  is  claimed  for  it,  because  a  doubt  would  imply 
some  comprehension  of  its  meaning,  and  I  confess  its  terms  are 
unintelligible.  Be  it  howcTcr  what  it  is  claimed  to  be,  a  reoon- 
Toyanoe  of  the  fourteen  acres  to  Clemens,  it  proves  no  mistake  in 
the  deed,  and  if  it  did,  how  is  Sohettiger  to  be  affected  by  it? 
He  was  not  privy  to  the  agreement,  it  was  not  recorded,  and  he 
had  no  notice  of  it  I  say  it  does  not  prove  a  mistake  in  the  deed, 
but  the  very  reverse.  On  the  same  day  that  a  grantor  conveys 
one  hundred  and  seventy-nine  acres  of  land  to  anotiier,  the  grantee 
executes  a  reconveyance  of  fourteen  acres  to  the  grantor.  Does 
that  prove  a  mistake  in  the  deed  T  Quite  the  contrary.  Both 
parties  must  have  known  that  the  fourteen  acres  had  passed  by 
the  deed,  else  why  the  reoouTeyance  ?  And  if  both  knew  that  the 
fourteen  acres  passed  there  was  no  mistake. 

But  now  as  to  the  witnesses,  Bender  and  Baker.  Bender  was 
present  at  the  execution  of  the  deed  of  Clemens  to  Henry,  and 
witnessed  it  <*  I  don't  recollect  anything  said  when  the  deed  was 
executed.  Don't  mind  anything  said  of  the  fourteen  acres  at  that 
time.  I  wrote  the  agreement  on  back  of  the  Keogh  deed.  The 
agreement  and  deed  from  Clemens  and  Henry  were  executed  at 
the  same  time  and  place.  Squire  Luther  and  I  were  present.  I 
know  the  fourteen  acres.  It  was  agreed,  as  it  states  here,  that 
the  old  man  was  to  have  the  fourteen  acres,  more  or  less.  I  was 
not  present  when  the  deed  was  written.  It  was  said  there  that 
day  that  the  old  man  was  to  have  that  land :  that  was  the  agree- 
ment'* This  evidence  was  objected  to  as  irrelevsnt,  and  consi- 
dering that  the  question  at  issue  was  mistake  or  no  mistake  in  the 
deed,  it  was  most  truly  irrelevant.  Laying  out  of  view  the  con- 
fusion and  inconsistency  of  the  statements  of  the  witness,  what 
more  do  they  amount  to  than  proof  of  a  conveyance  and  re-con- 
veyance? The  witness  proves  the  deeds  executed  between  the 
father  and  son,  and  describes  what  he  understood  to  be  their 
eifect  The  question  of  mistake  rests  tiien  jast  where  it  rested 
before — on  the  deeds-— and  this  testimony  goes  for  nothing.  The 
deeds  that  day  executed,  interpreted  as  this  witness  interprets 
them,  excludes  the  conclusion  of  a  mistake.  The  testtmooy  of 
B  iker,  was,  if  possible,  still  more  irrelevant  He  tells  us  how 
Clemens  acquired  the  luid  he  conveyed  to  Henry,  and  how  the 
latter  got  the  thirty  acres  of  Keogh,  and  then  says,  **  they  both 
agreed  that  Henry  should  keep  the  fifty  acres,  and  Clemens  should 
have  the  thirty  acres  and  the  fourteen  acres  for  himself,  and  he 
never  sold  it  to  Henry,  but  kept  it  for  himself."  When  this  agree- 
ment was  made,  whether  before  or  after  the  deeds,  we  are  not 
informed,  but  the  witness  was  not  present  at  the  execution  of  the 
deeds — does  not  speak  of  or  allude  to  them,  and  of  course,  proves 
no  mistake  in  them  or  either  of  them. 

0nol^  was  the  evidence  of  mistake  on  which  the  defendants 


relied.    Let  us  notice  in  what  cironmstaneee  of  the  parties  it  was 
offered,  and  permitted  to  prevul. 

Henry  Hopple  having  obtained  his  father's  deed  on  the  7th  of 
April,  1868,  as  before  stated,  entered  into  an  article  of  agreement, 
on  the  12th  of  September,  1858,  for  the  sale  of  the  same  one  hun- 
dred and  seventy  acres  to  Philip  Schettiger,  and  agreed  to  make 
**a  good  and  indisputable  title  therefor,  on  the  1st  April,  1854." 
Accoidingly,  on  the  1st  of  April,  1854,  he  and  bis  wife  executed* 
their  deed  to  Schettiger  for  the  land,  in  consideration  of  $2,500. 
Schettiger  went  into  possession  and  farmed  tiie  fourteen  acres 
some  witnesses  think  under  Clemens  Hopple,  as  they  saw  him 
haul  grain  to  the  old  man's  bam.  Browne  says  Schettiger  told 
him  he  farmed  the  fourteen  acres  on  shares  for  the  old  man. 
Other  witnesses  say  he  refused  to  give  the  old  man  a  share  of  the 
grain^inqnired  about  the  lines,  and  claimed  to  have  bought  all 
the  land  that  was  described  in  his  deed.  The  only  witness  who 
was  present  at  the  execution  of  the  deed  says,  Henry  sold  the  one 
hundred  and  seventy  acres  and  allowance.  '*  Nothing  mentioned 
about  the  fourteen  acres  at  the  time  the  article  was  drawn. 
There  was  no  reservation  at  all.  Schettiger  was  to  get  what  waa 
in  the  original  old  deed — that  was  what  was  said,  and  nothing  said 
of  any  reservation."  Now,  where  in  all  this  was  that  clear  and 
overwhelming  evidence  of  mistake  on  which  a  Chancellor  would 
base  a  decree  of  re-execution?  The  testimony  of  Bender  and 
Baker  related  to  the  deed  between  the  father  and  son,  and  foiled 
to  establish  any  mistake  in  that.  If  Schettiger  fhnned  the  four** 
teen  acres  under  the  old  man,  after  the  purchase  ttom  Henry,  it 
may  have  been  because  of  an  unexpired  lease— (Mr  of  a  misunder- 
standing as  to  lines  and  boundaries,  or  to  avoid  present  dispute, 
or  for  other  readons.  As  evidence  of  mistake  running  throngli 
two  deeds  and  an  article  of  agreement— instruments  executed  with 
great  deliberation,  and  at  intervals  of  several  months — it  is  not 
worthy  of  a  moment's  consideration.  It  has  been  said  in  Penn- 
sylvania that  what  occurs  at  and  immediately  before  the  execution 
of  papers  may  be  proved  by  parol  to  establish  a  mistake ;  but  all 
the  evidence  on  the  record  that  would  come  within  that  rule  proves 
here  that  there  was  no  mistake  The  defence  does  not  rest  on  the 
muddy  agreement  that  was  endorsed  on  Keogh's  deed.  If  it  did* 
it  would  be  necessary  to  interpret  that  instrumeati  and  to  bring 
home  notice  of  it  to  Schettiger.  But  the  case  was  put  on  the 
alleged  mi&take,  and  in  respect  to  that  there  was  a  mis-trial 
throughout 

The  evidence  relied  on  was  entirely  inadequate  to  estabUiAi  the 
mistake,  and  the  jurisdiction  invoked  being  a  chancery  jurisdiction 
it  was  to  be  exercised  by  the  court  instead  of  a  jury.  The  ques- 
tion, said  Chancellor  Kent,  in  all  such  oases,  is  whether  the  proof 
is  satisfactory  to  the  court  That  question  was  not  met  at  all  in 
this  case.  If  the  evidence  is  conflicting  it  is  for  the  jury  to  de- 
termine what  is  proved,  but  it  is  for  the  court  to  say  whether  the 
facts  found  establish  such  a  mutual  mistake  as  would  make  it  a 
fraud  to  hold  the  parties  to  their  writing.  And  by  means  of  spe- 
cial verdicts  the  court  can  alwsys  reach  the  real  question  in  such 
a  manner  as  to  deal  with  it  on  its  appropriate  principles.  In  this 
case  the  discretion  of  the  Chancellor  could  have  been  safely  exer- 
cised without  a  special  verdict  hy  rejecting  the  inadequate  e^- 
dence  offered,  and  directing  a  verdict  for  the  plaintiff. 

The  judgment  is  reversed,  and  a  esntre  tU  novo  awarded. 
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CHANCERS 


Bawuvsoit  r.  Mom. 


Jmm  21. 


Practice— ScUeUor  and  client — Biffht  of  lien  where  Solicitor  die^ 
ehargu  client — who  to  bear  cost  of  Schedule  of  Papere  delioerod 

over  on  change  of  Solicitor, 

Where  a  Solicitor  discharges  his  client  the  client  is  entitled  to 
the  convenient  use  of  his  papers  in  pending  bnsineM,  notwith* 
standing  any  lien  of  the  Solicitor. 

Where  a  firm  of  Solicitors  dissolves  partnership  that  is  a  dis- 
charge  of  the  client  by  the  Solicitors. 
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If  a  dtent,  oo  diseharging  his  Solieitor,  reoeiTes  his  papers, 

fWiDg  a'reoeipt  for  them,  at  whose  expense  most  the  8ch«lule  of 
spers  necessary  for  ^uoh  receipt  be  prepared — qutref 
Where  a  client  selected  one  memher  of  an  old  firm  as  his  Soli- 
citor, and  it  appeared  that  the  deliTcrj  of  papers  was  for  the 
ooBTenience  of  that  Solicitor,  it  was  held  that,  as  between  him 
and  his  late  partners,  the  Sohednle  of  Papers  must  be  prepared 
al  his  expense. 


Q.  B. 


COMMON  LAW. 


ifoy  8. 


Qastoit  ahd  Ahotbvb  ▼.  Thi  Bristol  ahd  Exbtsk  Railway  Oo. 
Camriera — LiabUity^'RtUlway  Company^^Eeatonable  eanditiofu. 

Bj  the  6th  William  lY.,  c.  36  (local  and  personal),  the  de- 
fendants were  anthorised  to  fix  the  sum  to  be  charged  for  the 
eoBYejrance  of  small  parcels  not  exceeding  600  lbs.  weight,  sach 
enm  not  to  exceed  a  reasonable  charge  for  the  same. 

By  the  8th  and  9th  Vic.,  o.  166  (local  and  personal),  it  is 
provided  that  it  shall  not  be  lawful  for  defendants  to  charge  in 
respect  of  certain  articles  specified  therein,  or  other  articles  >f 
merchandise,  more  than  the  sum  therein  fixed  in  respect  of 
anch  articles. 

ffddt  that  the  words  *'  other  articles  of  merohaadise"  mean 
articles  ^'uad^n  ymerU  with  those  in  the  section  specified^  and 
that  the  latter  statute  did  not  repeal  the  former. 


Q.  B.  CusAOK  T.  RoBiwsov.  May  9. 

8aU  of  ffoodt — Statute  of  fraudt — Evidence  of  receipt  and 

acceptance. 

Where  specific  goods  of  abote  the  Talue  of  £10  were  sold,  and 
were  by  the  Tendee's  direction  delivered  by  the  plaintiff  at  a  cer- 
toin  wharf  named  by  the  Tcndee, 

ffeld^  in  an  action  brongl>t  to  recover  the  prioe  ^f  the  goods, 
that  the  special  contract  might  be  proved  without  auy  memoran- 
dum in  writing,  as  there  was  evidence  of  an  acceptance  and  an 
actual  receipt  of  the  goods. 

The  acceptance,  to  satisfy  the  statute,  need  not  follow  or  be 
contemporaneous  with  the  goods,  but  may  precede  it 


B.  C. 


May  8, 11. 
Bbxeldb  t.  Tri  Gbiat  NoRTHBBir  Railway  Co. 

BaSway  Company — County  Court — JuriadUtion^Ptofie  qf  carrying 

on  buaineea. 

Where  a  railway  company  had  their  principal  office  in  London 
for  the  regulation  and  guidance  of  their  undertaking  in  the  various 
places  through  which  their  Railway  passed  and  a  station  at  A., 

JSeld,  that  they  carried  on  business  in  London  and  not  at  A., 
within  the  meaning  of  9  &  10  Victoria,  c.  96,  s.  60. 


Swisnur  v.  Baoon.  May  14, 16. 

Landlord  and  tenanl^Douhle  valuo-^Wi^  holding  over, 

A.  was  tenant  from  year  to  year  to  B. ;  B.  subsequently  died, 
and  devised  his  estate  to  C,  ttom  whom  A.  afterwards  took  a 
new  lease.  The  heir-at-law  of  B.  disputed  tiie  devise  to  C,  and 
proceeded  to  recover  the  estates,  but  did  not  succeed.  Notice 
to  quit  was  given  by  Q«  to  A.,  who  held  OTcr.  There  was 
reasonable  ground  for  belief,  and  A.  did  in  fact  beUtTe,  that 
he  had  a  bond,  fide  ground  for  refusing  to  quit 

SMf  that  such  holding  over  under  the  circumstances  was 
not  ••wilful"  within  4  Qeo.  XL,  o.  21,  s.  1,  so  as  to  entitie  the 
landlord  to  double  value.  Such  holding  over  must  be  oontuma- 
aona.     Where  it  is  bonA  fide  the  statute  does  not  apply. 

Jadgment  of  the  Exchequer  affirmed. 

Q.  B.  HoLLAKD  V.  RussKiL.  May  80. 

Mome^  paid  to  an  ayeni  under  mietake  c/ faet^TerminaHen  of  Uor 

biUiy  of  agent  to  refund  by  eettUment  of  aceounte  vnth  hie 

principal. 
When  meoey  has  been  paid  to  an  agent  under  a  mistake  of 
Ikct  and  the  agent  has  either  paid  it  over  or  settied  bis  account 
with  his  principal,  and  is  guilty  of  no  fraud  in  the  matter,  he 
is  not  liable  to  rdhind  the  money. 


Ex. 


Adaks  v.  GnSAT  Wkstsiui  Railway  Co.        Nov.  16* 

Jury'^Perweree  verdiet^^  What  doe$  90t  amount  to. 

A  Terdiot  is  not  perverse  when  it  is  not  contrary  to  the  direc- 
tion of  the  Judge  oo  a  matter  of  law,  even  though  it  be  against 
the  advice  or  opinion  of  the  Judge  on  some  matter  rightly  left  to 
the  jury ;  and  as  in  cases  of  contract  (except  where  tSe  law  gives 
a  measure  of  damage)  the  amount  of  the  damages  is  for  the  Jury, 
their  verdict  cannot  be  disturbed  on  aooonot  of  theb  having  given 
an  amount  of  substantial  damages  where  the  Judge  was  of  opin* 
ion  that  they  should  only  have  given  nominal  damages,  the 
amount  not  being  excessive. 


Ex.  Ahgvll  v.  Fkllgati.  Nov,  16. 

Praetiee^-Compulaory  r^erence— Matter  of  account. 

An  notion  for  breach  of  an  agreement  to  keep  premises  in  re- 
pair, money  being  paid  into  Court,  is  a  fit  sulject  for  compulsory 
reference  under  the  Common  Law  Procedure  Act»  1864^  as  involv* 
ing  in  part  '*  matter  of  account*' 


Ex. 


Now.  21. 


Bbowk  t.  Clutov. 

Venue-^^kanging. 

Wlien  a  Judge  at  Chambers  has  made  an  order  to  change  the 
venue,  on  a  special  sffidavit -shewing  a  prima  facie  case,  the  pro- 
per oouree  is  not  to  move  to  set  it  aside,  but  to  apply  at  Cham- 
bers on  a  counter  afiUavit  for  an  order  to  bring  back  the  venue* 


C.  P.  HoxY  V.  FxLTOir.  JVoe.  16,  18. 

FaUe  impriionment — Special  damage^B^'eetion  of  evidence  at  too 

remote. 

Where,  in  an  action  for  false  imprisonment,  the  plaintiff  sought 
to  prove  special  damage  by  tendering  evidence  to  shew  that,  if  he 
had  not  been  imprisoned,  he  miaht  have  kept  an  appointment, 
whereby  he  would  have  obtained  a  situation ;  on  regaining  his 
liberty  he  was  unwell,  and  therefore  did  not  keep  his  appoint- 
ment, but  went  on  the  following  day,  when  he  was  too  late  to 
obtain  the  situation.  This  eridence  iras  rejected  by  the  Judge 
who  tried  the  cause ;  and  on  a  motion  for  a  new  trial  on  the  ground 
of  improper  rejection  of  eridence,  it  was 

JETeM,  that  the  learned  Judge  was  correct  in  his  decision^  as  the 
evidence  of  damage  was  too  remote. 


Ex. 


InBi 


Nov.  21. 


Attorney   acting   vfithout   authority — Liability  of  to  anewer   an 

affidavit. 

The  Court  will  not  grant  a  Role  calling  on  an  Attorney  to  an- 
swer the  matters  in  an  affidavit  on  the  grounds  of  his  having 
acted  without  authority,  when  there  is  any  doubt  whether  he  may 
not  have  done  so  erroneously,  and  not  fraudulentiy. 


Ex. 


Nov,  21. 


Mask  v.  Ash. 

Praetiee^Rulee^Affldavite. 

A  Rule  not  drawn  up  as  on  reading  affidarits,  if  any  were  read 
on  moving,  is  irregular,  and  will  be  discharged. 


C.  P. 


SiABUi  T.  LninsAT  ako  OvHfina. 


Nov.  22. 


Maeter  and  eervmO^JLiakiiiiy  of  meteteir^NegHgente  of  fMw 

eervant. 

The  plaintiff  was  employed  as  third  engineer  on  board  of  a  ship 
owned  by  the  defendants.  The  defendants  had  employed  a  eom- 
petent  bead  engineer,  by  whose  neglect  to  put  a  part  of  the  ma- 
chinery in  a  safe  condition  for  working  it,  the  plaintiff  was 
iigured. 

Beld,  that  the  relation  of  fellow-servants  existed  tetween  the 
head  engineer  and  the  plaintiff;  and  that  as  the  defendants,  their 
masters,  had  not  been  guilty  of  want  of  due  and  proper  eare  in 
proriding  proper  machinery  or  in  employing  competent  servants, 
they  were  not  liable  for  the  iojury  done  to  the  plalntiC 
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Q.  B.  OoDBH  T.  Geahak.  Nov,  27. 

Charter  party — Comtruetion — Safe  port — Meaning  of  term. 

By  the  termeof  a  eharter  party  a  ship  wa«  to  proceed  to  a 
eertain  place,  and  theoce^o  a  safe  port,  to  be  named  by  the  de- 
fendant. The  defendant  named  a  port  at  a  place  where,  there 
being  a  rebellion,  the  ship  could  not  enter  without  a  permit,  which 
could  not  be  obtained. 

Eeld,  that  the  place  named  was  not  a  ealb  port 


Ex. 


Nov.  22. 


Caswxll  t.  Qboatt. 
ArhUraiion-'Awardr-'Setting  ande. 

Where  an  arbitrator  has  awarded  less  than  £20  to  the  plaintiflf, 
and  has  certified  under  the  County  Court  Acts  that  the  case  was 
fit  to  be  tried  in  the  Superior  Courts,  but  has  omitted  to  certify  to 
give  the  plidntiff  costs  on  the  superior  scale,  under  the  rules  as  to 
taxation  of  costs,  the  Court  will  not  send  back  the  award  to  him 
merely  on  an  affidaTit  of  belief  that  he  intended  to  glTC  the  latter 
a  certificate ;  nor  will  the  Court  look  at  any  statement  on  his  part 
as  to  what  his  intention  was. 


Ex.  PoTTiR  T.  Fauuuiib.  Noft.  26,  27. 

Maater  and  aervant^Vohtnteer  ewrvie^-^It^wy  hy  fdlovh-eervani-^ 

NegUgenee. 

6*8  serrants  were  occupied  in  loading  bales  of  cotton  out  of 
B's  warehouse  into  B's  waggon.  A  Toluntarily  assisted  B*s  ser- 
Tants.     By  the  negligence  of  B*s  serrants  A  was  iigured. 

Htld^  affirming  the  judgment  of  the  Queen's  Bench,  that  A  had 
DO  cause  of  action  against  B. 

Under  the  circumstances  aboTe  mentioned,  a  volunteer  senrant 
is  in  no  better  posiUon  tiian  if  he  were  the  regular  hired  servant 
of  the  master. 

Ex.  Rosi  T.  RiDrxBV.  Nov.  22. 

Arbitration — Afoard-Setting  atide — Direction  as  to  eoete. 

It  is  no  ground  for  setting  aside,  or  sending  back,  an  award, 
that  the  arbitrator  has  fixed  thecoetof  his  own  award  (thesmount 
not  being  shown  to  be  exoessiTc),  nor  that  he  has  said  nothing  as 
to  the  plaintiff's  costs,  the  plain  inference  being  that  he  meant 
the  plaintiff  to  pay  liis  own  costs. 


Ex. 


BlSSlLL  T.    WiLLIAXSOV. 


Nov.  11. 


County  courts  action  in^Pendency  of  action  in  euperior  court  on 
the  aame  question — Staying  of  proceedings. 

Plaintiff  commenced  an  action  of  ejectment  in  one  of  the  supe- 
rior courts,  and,  while  it  was  pending,  entered  a  plunt  in  respect 
of  the  same  matter  in  the  county  court.  Defendant  pleaded  in 
defence,  the  action  in  the  superior  court,  whereupon  the  Judge 
called  for  and  obtained  an  undertaking  from  plaintiff  to  discon- 
tinue the  action  in  the  court  above;  and  notwithstanding  that  the 
undertaking  was  objected  to  by  defendant,  disallowed  the  plea, 
and  ordered  the  defendant  to  give  up  possession. 

Beldf  on  appeal  to  this  court,  that  the  Judge  was  right  in  so 
doing. 


C.  P. 


F&ASXn  AHD  OTHIBS  T.   PkNULKBUKT. 


Nov,  7. 


Money  had  and  received — Involuntary  payment — Duress — Estoppel. 

A  mortgagee  agreed  to  assign  her  interest  on  payment  of  prin- 
cipal, interest  and  costs. 

An  excessive  claim  being  made  ibr  coets  by  the  mortgagee,  who 
refused  to  execute  the  transfer  unless  the  sum  was  paid,  the  as- 
signee, with  the  sanction  of  the  mortgagor,  paid  the  sum  claimed 
under  protest 

Beld,  that  the  mortgagor  might  recover  the  excess  in  an  action 
for  money  had  and  received  as  a  payment  made  involuntarily  un- 
der undue  preseure. 

Beld,  also,  that  the  mortgagor  was  not  estopped  ftrom  setting 
up  his  claim  by  the  recital  in  the  assignment  that  the  whole  sum 
paid  was  duo  for  principal,  intttrost  mA  ooBts ;  beoanse  n  recital, 


although  an  estoppel  to  the  parties  to  the  deed,  where  t^e  matter 
of  the  deed  itself  is  in  dispute,  is  not  so  in  a  matter  which  is  col- 
lateral to  the  deed. 

Ex.  -2Viw.  18- 

Tbs  Lobdov  AHD  North-Wbstbbn   Railway  Gompaxt,  Appel' 

lants,  V.  Babtlbtt,  Respondent. 

Consignor  and  consignee  —  Acceptance  of  goods  by  eomiigneo^ 

Liabilily. 

The  consignee  of  goods  may,  at  any  time,  dispense  with  the 
mode  of  delivery  adopted  by  the  consignor ;  and  the  contract  be- 
tween the  consignor  and  the  carriers  is  to  deliver  at  the  con- 
signee's, unless  the  consignee  shall  otherwise  order.  Therefore, 
where  a  railway  company,  instead  of  delivering  wheat  to  a  con- 
signee, kept  it  at  one  of  their  stations  at  the  request  of  the  con- 
signee, and  injury  resulted  firom  the  wheat  remidning  too  long 
ti^  up  in  bags. 

Held,  that  the  company  were  not  liable  in  an  action  by  tiie  con- 
signor for  the  loss  sustained. 

Ex.  Madkx  axd  Win  v.  Catanaoh.  Nov.  11. 

Trial^Witness^Incon^ence— Absence  of  religious  belief. 

A  plaintiff  offering  to  give  evidence,  was  sworn  on  the  eotr  <ftre, 
and  stated  that  she  did  not  believe  in  God,  or  in  a  future  state  of 
rewards  and  punishments,  nor  in  the  religious  obligation  of  an 
osth,  but  that  she  was  bound  by  her  own  conscience  to  speak  the 
truth. 

Beldf  that  her  eridence  was  rightly  rejected. 

Quere,  whether  there  was  any  autiiority  to  interrogate  the  wit- 
ness as  to  her  religious  belief? 


Allsop  A91>  OTHxms  T.  Bat  ahd  otrbbs.       Nov.  11. 

BUU  of  Sale  Act  (17  ^  18  Vie.  c.  8^)^Registraiion  under^Se- 
cet]pl  tmd  inventory  not  a  bill  of  sals. 

The  trustees  of  a  married  woman  purchased,  under  the  terms 
of  the  settlement  the  household  furniture  and  effects  belonging 
to  her  husband.  The  receipt  was  in  these  terms :  "  Received  of 
J.  D.  and  C.  J.,  the  trustees  under  the  deed  of  settlement,  for  the 
benefit  of  my  wife,  the  sum  of  £98  6s.  6d.  for  the  porchase  of 
my  household  goods  and  effects  contained  in  the  endoeed  inven- 
tory and  valuation  as  purchased  this  day  by  J.  B.  and  C.  J.  as 
trustees  named  in  the  deed  of  settiement,  and  empowered  so  to 
purchase  by  such  deed :  the  date  of  such  deed  is  Nov.  5,  1858. 
G.  French." 

The  goods  remained  in  the  house  of  French,  and  he  and  his 
wiib  continued  to  live  together.  The  goods  were  afterwards 
seised  under  a  writ  of  fi.  fa.,  at  the  suit  of  the  plaintiffs,  when 
the  defendants,  who  wero  the  trustees  under  the  settiement, 
claimed  them. 

Beld,  that  the  receipt  and  iuTentory  together  did  not  amount 
to  a  bill  of  sale ;  that  the  document  did  not  require  to  be  regis- 
tered under  the  Bill  of  Sales  Act ;  and  that  therefore  the  defend- 
ants were  entitled  to  the  goods  at  the  time  of  the  seisure. 

APPOINTINAENTS    TO    OFFICE,    AC. 

NOTARIStt  PUBUa- 

HBRBBRT  STONE  HoDONALD,  of  Oananoqne,  Ssqnire,  Attomey-fliMAW,  to  be 
a  Notarj  Pnblio  In  Upper  CUMtda.— (Ouottad  June  14, 18620 

JOHN  TXMPLETUN,  of  London,  Bwiniro,  Attorney-ftt'Law,  to  b»  a  Notvy 
PnbUe  In  Uppur  0anada.-^QawUa4  Jona  14^  186a.) 

GBORQB  DUNdFORD,  of  the  Town  of  PMerboro*,  Artomay-at-lAW,  to  be  a  X® 
tary  Public  in  Upper  Oinadaw—COaietted  Jane  U,  1862.) 

WILLIAM  PATRICK,  of  Clifton,  fiiquiin,  to  be  a  Notary  Pnblk  In  UpperOmada. 
— {tieaetted  June  21, 1862.) 

AUQUSTUS  ROCHlfi,  of  Port  Bope«  Beqnlre,  AttomejNi^Law,  to  ba  a  NoCmj 
Public  in  Upper  Canadn^Qaietted  June  21, 1862.) 

0LBRK8  OP  COUNTY  C0URT8. 

CHARLB8  RICB,  Xequire,  to  be  Clerk  of  the  Oountjr  Oonrt  In  and  tor  the  United 
Oonntlee  of  Lanarlt  and  Renfrew.— (Gaaett«d  June  14^  1862.) 

C0RONKR8. 

aBOROE  L.  PATTS»  Ss^oin^  Aoodate  Ooroosr  COoa^  of  Yktbria^^COafsttaA 
June  21, 1668.) 
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9w  SUNDAY  w... 

10.  BUNDAT^.^ 
12.  WedD«0dajr... 
17.  BONDAT*.^ 
1ft.  TmmAAj^.^ 

SI  Battu^y...... 

Si.  SUNDAY . 

tt»  Monday ««»».— 
SB.  Fridi^ ........ 

SO.  BaturdhiT...... 

SL  SU19DAY«M~. 


DIARY    FOR   AUaUST. 


7  A  Sunday  vfUr  Trinittjt. 

AKielaB,  Ac,  to  Tw  l«ft  iHth  SeersUry  of  Law  Society. 

8A  AMdofi^/ler  IVMIte. 

lAst  day  fbr  sorriee  of  writ  Ooantj  Court 

Oa  AMdotf  <^ler  IHMfv. 

Laat  day  for  Notiee  of  (Aaneecy  KTamtnatlon  Tvin,  Toronto. 

Long  Yacation  anda. 

Doeiare  for  Oounty  Oourt. 

lOM  iShMdkiy  <|^  TVMI^. 

TknrxTr  TtBxbeglBi. 

Paner  Day.  C  P. 


IMPORTANT    BU8INE88    NOTICE. 

JVjWMiiMiAled  folAe  iVoprMort  ^thUJimniM  arermuMtedforeiiiMitarMaf 
cU  our  jNui^iieaoeoimlt  AoM  bem  jrfocad  <nMcAand<  ({^  Jiusri.  Aittim 
JLMonMfi, BarH€f  for  ooffaeMMi;  aimI  Mii< onif  a prmpi f^aritewct  fo iAea»  wfli 
•ave  oo(<«. 

Hit  taafcyrwrfrjlwcfaiicw tMt  JhM  JVpyrCifort  ><»p< cdgiifarfttCt  eomrmf  Uiitktf 
have  bem  eompdUdU  do  to  in  ordw  toenabU  them  to  wteet  their  cwrmUtspemet 
wMeh  eon  very  heotwjf, 

JTow  thmt  the  va^cIfMff  qf  the  Journal  is  »oaeneraUp  admUtedjitwoiddmot  betm' 
reuomMe  to  expect  IheA  the  Pri^eati&namdi^gteereef  the  thurtawmddeuoord^ 
W>erainipport,  inttead ^aUowing themtelveMto benudfor  their eubecr^ptiotu. 


JK|e  i^pn  ©atiata  fair  luutual 

III        I  I      I  ■      ■  1. 1 1  ■  III  « II   ■ 

AUGUST.  186». 

--  — —  ...  .  . 

TH£  COURT  OF  IMPEACHMENT  AND  THE  COUNTT 

JUDGE  OF  ELGIN. 

Bwii^  ihe  hst  month,  the  pnUio  and  profession  we're 
atacded  bj  tbe  stnmge  and  solemn  proeeedings  inddent  to 
Ae  impeaoliment  of  a  Judge  of  one  of  our  County  Conrts, 
hefote  the  Coort  of  ImpeachmeDt  for  Upper  Canada, 
oompoaed  of  the  three  heads  of  the  Supreme  Courts  in  this 
FlOTince.  The  novelty  of  ihe  prooeediog,  the  solemn 
diaracter  of  the  tribunal,  and  the  reputation  of  the  Judge 
vho  has  been  caUed  upon  to  play  so  sad  and  so  prominent 
s  part  in  the  impeachment^  require  from  our  hands  some- 
thing more  than  a  passbg  oomment. 

By  (he  Act  20  Tie.  eap.  68  (Con.  Stats.  V.  0.  oap.  14), 
ihere  was  established  in  Upper  Canada  a  Court  of  Impeach- 
Blent,  for  the  trial  of  charges  preferred  against  Judges  of 
County  Courts,  haYing  all  the  incidents,  powers  and  piivi- 
legea  of  a  Superior  Court  of  Record.  The  Judges  of  this 
Court  are,  the  Chief  Justice  of  Upper  Canada,  the  Chan- 
oellor  ot  Upper  Canada,  and  the  Chief  Justice  of  the 
Common  Pleas ;  and  in  case  of  the  ilhiess  or  absence  of 
any  of  said  Judges,  the  senior  Puisne  Judge  of  the  Supe- 
rior Courts  of  Common  Law  may  act  in  his  place. 

The  jurisdiction  of  the  Court  b  only  to  be  invoked  in 
case  the  GoYemor-General  finds  any  compliant  for  inability 
OF  misbehaviomr  in  office  against  any  Judge  of  any  County 
Courl,  guffidetUfy  suUainedj  and  of  efficient  moment  to 
demand  judicial  investigation  by  the  Court  of  Impeach- 
HMnt;  in  which  case  he  shall  direct  such  complaint,  and 


all  papers  and  documents  therewith  connected,  to  be  trans- 
mitted to  the  Chief  Justice  of  Upper  Canada  as  President 
of  ihe  Court;  and  thereupon  the  said  Court  shall  appoint  a 
day  for  the  meeting  of  the  Court,  and  the  trial  and  adjudi- 
cation of  the  charges  laid  and  set  forth  in  the  complaint. 
The  judgment  of  the  Court  is  to  be  certified  to  the 
Governor,  and  is  to  be  final  and  conclusive  to  all  intents 
and  purposes  whatsoever.  If  the  eomplunt  be  for  inability^ 
the  Court  b  to  determine  whether  such  inability  had  been 
proved ;  and  if  it  has,  the  nature  of  the  inability,  and 
whether  the  same  is^  in  the  opinion  of  the  Court,  of  such 
a  character  as  to  render  it  expedient  to  remove  the  Judge. 
If  the  complaint  be  for  misbehaviour  in  office,  the  Court  is 
to  determine  whether  the  Judge  is  guilty  or  not  guilty ; 
and  if  not  guiltiy,  whether  the  oonduot  of  the  Judge  is 
censurable  or  unbecoming.  The  Court  may  also  award 
reasonable  costs  to  either  party,  according  to  the  nature  of 
the  adjudication,  via. :  if  the  complaint  be  adjudged  &lse 
or  vexatious,  the  judge  shall  be  entitled  to  his  costs  of 
defence;  if  the  conduct  of  the  Judge  complained  against 
(whether  he  be  found  guilty  or  not  guilty)  be  adjudged 
censurable  and  unbecoming,  the  complainant  shall  bcr 
entitled  to  his  costs  of  prosecution. 

The  object  of  the  measuie  appeara  to  be  to  phce  the 
County  Judges  in  a  better  pomtion  of  independence  than 
they  had  previously  occupied,  and  to  relieve  the  Crown  of 
)rhat  is  in  efiiact  a  criminal  trial  of  a  branch  of  tihe  judiciary, 
and  which  might  in  some  cases  be  influenced  by  political 
feeling.  In  eanying  out  this  object,  the  Legiflisiuie  has 
established  a  Court  of  criminal  jurisdiction  to  some  extent 
similar  in  purpose  and  effect  to  tbe  High  Court  of  Im- 
peachment in  Parliament. 

In  England  an  impeachment  is  in  the  nature  of  a  crimi- 
nal proceeding,  and  is  described  (4  Bl.  Com.  259)  as  a 
presentment  by  the  House  of  Commons,  the  most  solemn 
grand  inquest  of  the  whole  kingdom^  to  the  House  of 
Lords,  the  most  high  and  supreme  court  of  criminal  juris- 
diction in  Ae  kingdom.  The  articles  of  impeachment  are 
a  kind  of  bill:  of  indictment  found  by  ihe  Commons  and 
tried  by  ihe  Lords,  who  are  in  esses  oi  misdemeanor  con- 
sidered not  onl;  as  theii^  own  peers,  but  the  peeis  of  the 
whole  nation. 

The  mode  of  ptoeeeding,  ad  laid  down  by  Mr.  May,  in 
his  Parlxamtntary  Practice^  Is  as  follows :  A  member  of 
ihe  House  of  Commons,  in  his  place,  first  charges  the 
accused  of  high  treason,  or  of  certain  high  crimes  and 
misdemeanors;  and  after  supporting  his  charge  with  proofii, 
moves  that  he  be  impeached.  If  the  Hoode  deem  'the 
grounds  of  accusation  sufficient,  and  agree  to  the  motion, 
the  member  is  ordered  to  go  to  the  Lords,  and  ''  at  their  bar, 
in  ihe  name  of  the  House  of  Commons  and  of  all  the  Com- 
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moDfl  of  the  United  Eingdom,  to  impeach  the  acoused/' ' 
&o.  (p.  501).  And  again^  on  page  49,  he  says:  ''In 
impeachments,  the  Commons,  as  the  great  representative 
inqaest  of  the  nation,  first  find  the  crime,  and  then  as  pro- 
seoators  support  their  charge  before  the  Lords/' 

So  in  the  United  States.  By  the  constitution  of  that 
eountiy,  it  is  declared  that  ''  the  House  of  Bepresentatives 
shall  have  the  sole  power  of  impeachment,''  and  the  prac- 
tice there  is  similar  to  that  which  prevails  in  England — ^the 
Senate  exercising  the  functions  of  the  House  of  Lords. 

These  extracts  indicate  the  practice  heretofore  established 
in  conducting  impeachments ;  and  they  should,  we  think, 
have  been  carefully  considered  before  Uiis  case  was  sent  to 
the  Court  of  Lnpeachment.  In  Judge  Hughes's  case,  the 
Grown  was  in  no  way  represented—the  prosecution  was  left 
to  the  dubious  disinterestedness  and  solvency  of  a  private 
prosecutor,  who,  we  are  informed,  is  the  agent  of  a  foreign 
corporation  carrying  on  the  business  of  an  express  company 
at  St.  Thomas. 

The  precedent  is  a  bad  one ;  but  we  hope,  for  the  honor 
of  the  Crown,  and  for  the  protection  of  County  Judges,  that 
it  will  not  be  followed  in  any  future  cases.  The  impeach- 
ment of  a  Judge  or  public  officer  is  a  criminal  proceeding, 
and  is  always  conducted  in  England  and  the  United  States 
as  a  public  prosecution.  The  wrong  complained  of  is  treated 
as  a  wrong  against  the  whole  community,  and  is  prosecuted 
by  the  representatives  of  the  nation  as  public  prosecutors. 
So  in  ordinaiy  criminal  proceedings ;  the  meanest  offender 
is  proceeded  against  by  the  Crown,  "  becauoe  the  Bang," 
as  Blaokstone  says,  "  in  whom  centres  the  majesty  of  the 
whole  Community,  is  supposed  by  the  law  to  be  the  person 
injured  by  every  infraction  of  the  public  rights  belonging 
to  that  community,  and  is  therefore  the  proper  prosecutor 
for  every  offence." 

Now,  why  should  the  prosecution  of  a  County  Judge  be 
treated  differently  ?  If  he  misbehaves  in  his  office,  he  is 
guilty  of  a  wrong  which  affects  the  whole  community ;  and 
taking  into  account  the  dignity  of  his  office,  and  the  power 
and  influence  he  wields,  it  is  due  to  both  Crown  and  people 
that  his  wrong-doing  should  be  complained  of  by  the  Crown, 
and  his  impeachment  conducted  by  the  Attorney-General, 
or  in  his  behalf.  Besides,  in  the  administration  of  justice,  a 
judge  necessarily  comes  into  antagonism  with  the  vices  and 
aims  of  suitors ;  and  we  unhesitatingly  say  that  as  against 
the  disappointed  spleen  of  defeated  litigants,  and  the  envy 
of  unprincipled  aspirants  or  inefficient  practitioners,  he  is 
entitled  as  of  right  to  the  protection  which  the  honor  of 
the  Crown  assures  to  him,— that  in  his  impeachment  no 
personal  malice  or  private  envy  shall  influence  the  fair  trial 
of  the  charges  preferred  against  him.     The  law  gives  the 


Like  the  House  of  Commons,  it  must  first  find  the  crime ; 
and  ihen^  as  the  public  prosecutor,  it  should  support  its 
finding  before  the  Court  whose  jurisdiction  it  has  invoked. 
This  view  of  the  law  and  practice  of  impeachment  was,  we 
understand,  taken  by  Mr.  Chief  Justice  Draper  in  this  case. 

As  to  the  particular  case  of  Judge  Hughes,  we  cannot 
say  that  the  Qovemment  has  exercised  a  wise  discretion  in 
sending  him  before  the  Court  of  Impeachment.  The  Act 
says  that  the  jurisdiction  of  the  Court  is  only  to  be  appealed 
to  in  case  the  Qovemor  finds  any  complaint  against  a 
County  Judge  sufficientiy  auUainedf  and  of  wjficient 
moment,  to  demand  judicial  investigation;  and  after  a 
perusal  of  the  charges  and  the  finding  of  the  Court,  we 
doubt  if  there  will  be  found  many  to  say  that  the  case  was 
a  proper  one  to  invoke  the  jurisdiction  of  the  second  great 
court  of  criminal  impeachment  in  this  Province. 


STATUTES  OF  LAST  SESSION— 25  VICTORIA,  1862. 


The  Session  of  Parliament  just  closed  has  not  been  as 
fruitful  of  legblation  as  former  sessions.  Although  109 
Acts  have  been  passed,  few  of  them  are  of  public  or 
general  interest ;  they  chiefly  amend  the  law  as  previously 
existing.  The  first  Act  (cL  1)  is  ^»  Act  to  amend  the 
Act  retpecHng  tke  Militia^  amending  the  Consolidated 
MiliUa  Act  (Con.  Stats.  Canada,  oh.  85)  in  a  few  pardoulars. 
It  authorises  the  raising  of  the  Active  Militia  or  Volun- 
teers, Class  A,  entitled  to  receive  pay,  from  5,000  to  10,000, 
Irving  the  number  in  Class  B,  in  the  unlimited  disereUon 
of  the  Commander4n-Chief ; — and  provides  (sec.  10)  that 
the  Commander-in-Chief  may,  in  the  event  of  war,  raise 
in  addition  to  the  Active  and  Sedentaiy  Militia  of  the 
Province,  regiments  of  Militia  by  voluntaiy  enlistment  for 
general  service  during  such  war,  and  for  a  reasonable  time 
after  its  termination.  The  Commander-in-Chief  may  also 
(s.  11)  sanction  the  organization  of  associations  for  purposes 
drill,  and  of  independent  companies  of  Infantry,  composed  of 
of  professors,  masters  or  pupils  of  Universities,  Schools  or 
other  public  institutions,  or  of  persons  engaged  in  or  about 
the  same,  or  of  reserve  men ;  but  such  associations  or 
companies  shall  not  be  provided  with  any  clothing  or 
allowance  therefor,  nor  shall  they  receive  pay.  In  all 
other  respects — especially  as  to  'Urms  and  ammunition '^ 
(which  words  were  struck  out  of  the  Bill  in  passing  through 
the  House),  we  presume  these  associations  or  companies 
will  be  subject  to  the  Militia  Law. 

Ch.  2  amends  chapter  86  of  the  Con.  Stats.  Canada, 
and  gives  power  to  Her  Majesty's  Principal  Secretary  of 


_  o State  for  War  to  construct,  hold  and  work  lines  of  tele- 

Crown  the  power  to  find  a  true  bill  against  tiie  Judge.  |  graph,  for  miUtary  purposes,  over  any  part  of  the  Province. 
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•Gh.  S  is  the  Supply  act.  It  appropriates  $3,230,926  38 
for  defraying  the  expenses  of  the  Civil  Goyemment  for  the 
years  1861  and  1862,  and  authorizes  a  loan  of  8,000,000 
for  the  expenses  of  those  years,  to  be  raised  by  sale  of 
Provineial  Stook  or  Debentures.  In  all  these  Supply  Acts 
a  clause  is  added,  apparently  useless  in  these  days  of  Ke- 
sponsible  Goyemment,  providing  that  ^Hhedue  application 
of  all  moneys  expended  under  the  authority  of  this  Act 
shall  be  accounted  for  to  Her  Majesty,  her  heirs  and 
successors,  through  the  Lords  Commissioners  of  Her 
Majesty^s  Treasury^  in  such  manner  and  form  as  Her 
Majesty,  her  heirs  and  successors  shall  bo  pleased  to  direct.'' 

The  next  three  statutes  relate  to  Customs  and  Excise 
Duties.  Ch.  4  amends  chapter  17  of  the  Con.  Stats. 
Canada,  relating  to  the  Customs'  Duties.  Ch.  5  amends 
oh.  19  Con.  Stats.  Canada,  relating  to  Duties  on  Spirits 
and  Beer,  and  changes  the  name  of  Reyenue  Inspector  to 
that  of  "  Collector  of  Inland  Reyenue."  Ch.  6  amends 
ch.  20  Con.  Stats,  of  Canada,  relating  to  Tavern  Licenses. 

Ch.  7  amends  ch.  32  Con.  Stats.  Canada.  This  Act 
constitutes  the  Bureau  of  Agriculture  a  separate  Public 
Department,  and  places  all  matters  relating  to  Colonization 
and  Immigration  under  the  control  of  the  Minister  of 
Agriculture,  unless  the  Governor  in  Council  shall  other- 
wise order. 

Ch.  8  amends  section  20  of  ch.  40  of  Con.  Stats. 
Canada,  respecting  Emigrants  and  Quarantine,  by  requir- 
ing all  persons  acting  as  runners,  soliciting  emigrants  for 
hotels,  steamboats,  &o.,  at  anyjmrt  or  place  within  (his 
Province^  to  obtain  licenses  from  the  Mayor  of  the  Muni- 
cipality within  which  they  act. 

Ch.  9  is  the  usual  Act  to  continue  for  a  limited  time  the 
several  Acts  therein  limited,  and  /or  other  purposes.  The 
Acts  of  Canada  continued  are  7  Vic.  c.  10,  9  Vic.  c.  30, 
12  Yic.  c.  18,  and  13  and  14  Vic.  c.  20,  relating  to  Bank- 
rupts ;  10  and  11  Yic.  c.  1,  Trinity  House,  Montreal ; 
14  and  15  Vic.  c.  159,  Sons  of  Temperance,  Canada  West; 
9  Vic.  0.  12, 10  and  11  Vic.  c.  38,  and  12  Vic.  o.  97, 
Registration  of  Titles  in  the  County  of  Hastings.  The 
other  Acts  are  certain  Acts  of  the  late  Parliament  of  Lower 
Canada.  All  these  are  continued  until  the  1st  January, 
1863,  and  thence  until  the  end  of  the  next  ensuing  session 
of  the  Provincial  Parliament  and  no  longer. 

Chs.  10,  to  17,  relate  to  Lower  Canada. 

Ch.  18  is  An  Act  respecting  the  Court  of  Error  and 
Appeal  in  Upper  Canada,  S.  1.  The  President  of  the 
Court  when  appointed  by  commission  under  24  Yic.  c.  36  is 
to  have  precedence  over  all  other  Judges  of  Law  or  Equity 
in  Upper  Canada.  S.  2.  Within  six  months  after  entering 
upon  his  duties,  he  is  to  take  an  oath  of  office  before  the 
Gk>vemor  in  Council.     S.  8.  Any  retired  Judge  holding  a 


patent  for  an  annuity  of  two-thirds  of  his  former  salaiy, 
when  appointed  President,  is  to  be  entitied  to  a  further  sum 
per  annum  equal  to  one-third  of  the  amount  of  his  former 
salary.  S.  4  Repeals  s.  8,  ch.  13  of  Con.  Stats.  XT.  C.  and 
substitutes  the  fourth  Thursday  next  after  the  several  terms 
of  Hilary,  Easter,  and  Michaelmas  for  the  commencement 
of  the  sittings  of  the  Court,  subject  to  any  adjournment. 

Ch.  16  amends  the  Municipal  Law  of  Upper  Canada,  so 
far  only  as  relates  to  the  Sessions  of  Recorders'  Courts,— 
repealing  23  Yic.  o.  50,  and  substituting  the  following  for 
s.  877  of  ch.  54,  Con.  Stats.  U.  C. :  « The  Recorders' 
Courts  shall  hold  four  sessions  in  every  year,  and  such 
sessions  shall  commence  on  the  first  Monday  in  the  months 
of  March,  June  and  September,  and  on  the  third  Monday 
in  December'' — ^to  take  effect  from  the  1st  August,  1862. 

Ch.  20  makes  a  most  material  alteration  in  the  Statutes 
of  Limitation,  and  one  highly  beneficial.  It  is  An  Act  to 
amend  the  law  relating  to  the  limitation  of  actions  and 
suits  xn  Upper  Canada : — 

Whxrxas  it  is  desirable  to  abolish  the  distinction  between 
plaintiffs  or  persons  resident  within  or  without  the  jurisdiction 
of  the  Courts  of  Law  and  Equity  in  Upper  Canada,  in  the 
limitation  of  actions  and  suits :  Therefore,  Her  Majesty,  by 
and  with  the  advice  and  consent  of  the  Legislative  Council 
and  Assembly  of  Canada,  enacts  as  follows : 

^  1.  Any  plaintiff  or  person  in  any  action,  suit  or  grooeediuff, 
either  at  Law  or  in  Equity,  who  has  been  or  is  resident  with- 
out or  absent  from  Upper  Canada,  shall  have  no  greater  or 
loneer  period  of  time  to  bring,  commence  or  prosecute  any 
such  suit,  action  or  proceeding,  by  reason  of  suon  nonresidenoe 
in,  or  absence  from  Upper  Canada,  than  if  such  plaintiff  or 
person  had  been  or  were  resident  in  Upper  Canada,  when  the 
9ause  of  such  action,  suit  or  proceeding  first  accrued ;  and  all 
and  every  exception  or  distinction  in  any  law  or  statate  relat- 
ing to  the  limitation  of  actions  now  in  force  in  Upper  Canada, 
in  favour  of  any  plaintiff  or  person  resident  without  or  absent 
from  U^per  Canada,  by  whatever  terms  or  words  such  resi- 
dence without  or  absence  from  Upper  Canada  is  stated  or 
described  in  such  law  or  statute,  shall  be,  and  the  same  are 
hereby  abolished  and  repealed. 

2.  This  Act  shall  not  apply  to  suits  or  other  proceedings 
instituted  before  the  first  day  of  July,  one  thousand  eight 
hundred  and  sixty-three. 

As  the  operation  of  this  Act  is  suspended  by  the  last 
clause,  ample  opportunity  is  afforded  to  parties  out  of  the 
Province  to  take  steps  to  protect  their  interests  before  thp 
1st  July,  1863. 

Ch.  21,  restores  to  Registrars  the  authority  to  discharge 
mortgages,  on  production  of  the  proper  certificate,  whicl^ 
had  been  taken  away  by  the  Act  jibolishing  registration  of 
judgments  (25  Vic.  c.  41),  and  makes  valid  all  oertifinatet 
of  discharge  registered  since  the  18th  May,  1861. 

Ch.  22,  amends  s.  1,  ch.  105,  Con.  Stats.  U.C.,  by  striking 
out  the  words — "  or  turns  any  horse,  cattle,  sheep,  or  swine 
upon,  or  permits  any  such  to  go  or  range  at  large  upon"-r- 
{rom  the  first  part  of  the  section. 
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Ch.  28,  alters  the  mode  of  isening  Shop  and  Tavern 
Liomsee  in  the  Cities  of  Upper  Canada,  repealing  the  pro- 
tisions  heretofore  existing  in  regard  to  such  in  the  int  five 
sabsections  of  s.  246  and  s.  259,  of  ch.  54,  Con.  Stats. 
U.  C,  and  the  23  Yio.,  o.  53,  by  giving  (from  the  Ist 
January,  1863)  the  power  heretofore  exercised  by  City 
Conncils  to  the  Boards  of  Police  Commissioners. 

Ch.  24  amends  the  Act  of  last  Session  24  Vie.  c.  53, 
separaUng  the  City  of  Toronto  firom  the  United  Counties 
of  York  and  Peel,  by  enacting  that  the  said  Aet  shall  not 
he  read  or  oonstmed  as  establishing  a  County  Court  of  tha 
County  of  the  City  of  Toronto ;  but  shall  be  received  as 
establishing  for  the  said  City  separate  sittings  for  the  trial 
of  cases  sued  in  the  then  existing  Courts,  and  as  providing 
for  payment  to  the  said  City  of  jury  fees  paid  on  cases 
entered  for  trial  at  sittings  of  Courts  holden  Uierefor.  The 
second  section  confirms  all  proceedings  heretofore  taken  in 
the  County  Court  of  the  County  of  the  City  of  Toronto, 
and  provides  that  all  such  shall  be  amended,  renewed  or 
continued  in  the  County  Court  of  the  United  Counties  of 
York  and  Ped. 

The  remaining  Acts  are  Local  and  Private  Acts. 


NEW  GROWN  LAW  OFFICERa 


The  late  change  of  Government  has  given  us  new  Law 
Officers  of  ihe  Crown  for  Upper  Canada.  The  Hon.  John 
Sandfield  Macdonald,  Q.  C,  of  Comwafl,  is  Premier,  and 
has  received  the  appointment  of  Attorney-Qeneral  West, 
9iee  the  Hon.  John  Alex.  Macdonald,  Q.  C,  of  Kingston, 
resigned;  and  the  Hon.  Adam  Wilson,  Q.  C,  of  Toronto, 
is  the  new  Solicitor-Qeneral,  vice  the  Hon.  James  Patton, 
LL.D.,  Q.  C,  resigned.  The  new  Attomey-Oeneral  has 
been  for  a  long  period  in  public  life,  being  now  the  senior 
member  of  the  House  of  Assembly.  He  received  his  legal 
education  under  the  supervision  of  Chief  Justices  McLean 
and  Draper,  and  was  called  to  the  bar  in  Trinity  Term, 
1840.  In  1849,  he  received  the  honor  of  a  silk  gown,  and 
was  appointed  Solicitor-Qeneral  on  the  elevation  of  Mr. 
Solicitor-Qeneral  Blake  to  the  Chancellorship.  He  resigned 
diat  office  in  1851,  and  the  following  year  was  elected 
Speaker  of  the  Legblative  Assembly.  He  also  held  his 
present  office  of  Attorney-General  for  a  short  period  in 
1858.  The  present  Solicitor-General  is  comparatively 
new  to  political  life.  He  was  called  to  the  bar  in  Trinity 
Term,  1839,  and  was  for  many  'years  the  law  partner  of 
the  late  Hon.  Robert  Baldwin.  In  1850,  during  the 
administration  of  that  (Ustinguished  politician,  he,  toge- 
ther with  the  present  Chancellor,  and  Justices  Richards 
and  Hagarty  and  others,  received  the  patent  of  Queen's 
Counsel.    He  has  held  the  office  of  Mayor  of  the  City  of 


Toronto  for  some  years,  and  has  the  reputation  of 
a  careful,  learned  and  pains-taking  lawyer. 

The  Law  Officers  for  Lower  Canada  are  the  Hon.  Louis 
Victor  Sicotte,  Q.  C,  Attorney  General,  and  the  Hon.  J. 
J.  G.  AbboU,  D.C.L.,  Q.C.,  Solicttor  General. 


THS  TELYSRTON  MARRIAGE  CASE. 
This  celebrated  case  is  now  going  through  the  prolimi- 
naxy  stages  proparatory  to  its  reaching  the  House  of  Lords. 
The  Irish  and  Scotch  Courts  have  given  judgments  directly 
antagonistic  to  each  other.  In  Ireland,  the  verdict  declar- 
ing Maria  Theresa  Longworth  to  be  the  wife  of  Major 
Yelverton,  has  undergone  the  test  of  an  investigation  in 
the  Court  of  Common  Pleas  there,  and  has  been  sustained 
owing  to  the  Judges  being  equally  divided  in  opinion. 
In  Scotland,  however,  Lord  Ardmillan  has  given  judgment 
the  other  way.  It  will  be  curious  to  watch  the  future 
proceedings  in  the  case. 


THE  LAW  OF  REGISTERED  JUDGMENTS. 

At  last  we  are  likely  to  have  some  authoritative  deeision 
upon  the  conflicting  cases  relating  to  registered  judgments. 
The  case  of  FroMer  v.  Awi^non^  which  will  be  found 
among  the  Queen's  Bench  cases  in  this  number^  is  to  be 
appealed.  The  questions  involved  aro,  as  Mr.  Justice 
Bums  remarks,  of  great  importance  to  the  landed  interests 
in  this  Province. 


CHANCERY  FALL  CIRCUITS,  1802. 

HOBCB  CIBOUIT. 
Toronto Tuesday,  2ttd  September* 

WB8TEEN  CIBCUIT. 

Sandwich Tuesday,  ICfth  September. 

Chatham «<  23rd         ^ 

London <«  7th  October. 

Brantford «  «•  i4th        " 

Hamilton ««  21st         " 

Barrie  "  28th         " 

Ooderich  "  4th  November. 

EASTB&N  CIRCUIT. 

Whitby ^....Tueadsj,  16th  September. 

Coboarg   "  23rd         " 

BelleriUe "  7th  October. 

Kingston  «<  14th         " 

Brockyille «*  2l8t         " 

Ottawa <«  28th         " 

Cornwall  "  4th  November. 

HEARING  TERM. 

Toronto,  from  Monday,  17th  November,  to  Saturday,  29th 

NoTcmber. 
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CflANCERY  ORDERS. 

FaiDAT,  9M  May,  1862. 
A  Petition,  filed  under  the  I8th  section  of  Order  IX.  of 
the  General  Orders  of  this  Court,  of  the  Srd  June,  185S 
is  to  be  set  down  to  be  heard  in  Court  in  the  paper  of 
Motions  for  Decrees.     And  when  it  is  ordered  that  any 
new  party  or  any  present  party  may  answer  the  petition, 
and  that  the  petitioner  shall  be  at  liberty  to  set  down  the 
petition  again,  it  is  to  be  set  down  in  like  manner.     And 
Upon  the  copy  of  such  petition  to  serve  is  to  be  endorsed 
the  following  memorandum  or  notice,  namely,  '^  If  you  do 
not  appear  on  the  petition,  the  Court  will  make  such  order 
on  the  petitioner's  own  showing,  as  shall  appear  jusf 
And  upon  the  copy  which  is  to  be  served  of  the  order  to 
answer  such  petition^  when  the  Court  shall  deem  it  advisa. 
ble  to  make  such  order,  is  to  be  endorsed  the  following 
memorandum  or  notice,  namely,  ^^  If  you  do  not  answer 
the  petition,  the  Court  will  make  such  order  on  the  peti- 
tioner's owii  showing  as  shall  be  just,  iu  your  absence; 
scd  if  this  ordet  is  served  peisonally^  you  will  not  reoeive 
any  notice  of  the  fttture  proceeidings  on  such  petition.' 
And  when  the  party  so  served  sh&l!  answer  the  petition, 
the  same  is  to  be  set  down  to  be  heard  upon  notice  in  the 
same  paper. 

Petitions  set  down  to  be  heard  under  the  foregoing  Order 
are  to  be  set  down  not  less  than  ten  days  before  the  day  on 
which  they  are  so  set  down;  and  notice  thereof,  when 
notice  is  required,  is  to  be  served  upon  all  proper  parties 
not  less  than  seven  days  before  such  day. 

Causes  are  to  be  set  down  for  rehearing  not  less  than  ten 
days  before  the  commencement  of  the  rehearing  Term  for 
which  they  are  so  set  down ;  and  notice  thereof  is  to  be 
served  upon  all  proper  parties  not  less  than  seven  days 
before  said  rehearing  Term. 

A  notice  of  motion  to  set  aside  any  proceeding  for  irre- 
gularity must  specify  clearly  the  irregularity  complained  of. 

The  Registrar  is  to  prepare  a  peremptory  list  of  causes 
set  down  for  hearing  for  each  day  on  which  they  are  to  bd 
heard;  ^nd  for  that  purpose  the  party  settiog  down  a 
cause  for  hearing,  is  to  notify  the  Registrar  of  the  day  for 
which  he  has  given  notice  of  the  hearing  of  such  cause,  not 
less  than  seven  days  before  the  day  for  which  such  notice 
is  given. 

(Signed)        P.  M.  YANKOvcrHNBT,  C. 
J.  C.  P.  EsTEN,  F.  a 
J.  O.  Spraqqe,  F.  C. 


Q(h  Jane,  1862. 

Sections  fifteen  and  sixteen  of  General  Order  number 
nine  of  the  General  Orders  of  this  Court  of  the  Srd  Jun^y 
1853,  are  hereby  abrogated  and  discharged. 

Bills  of  Revivor. — Bills  of  Revivor  and  Supplement. 
Origiiial  Bills  in  the  nature  of  Bills  of  Revivor,  and  Origi- 
nal Bills  it  the  nature  of  Supplemental  Bills,  are  abolishedi 

Upon  any  Suit  becoming  abated  by  death,  biarriage  or 
otherwise,  or  defective  by  reason  of  some  change  or  trans* 
mission  of  interest  or  liability,  on  the  part  of  any  plaintiff 
or  defendant,  by  devise,  bequest,  descent  or  otherwbe,  it 
shall  not  be  necessary  to  exhibit  any  Bill  of  Revivor  or 
Supplemental  Bill,  or  to  proceed  by  any  of  the  modes  pro- 
vided for  by  the  sections  of  General  Order  by  this  Orde' 
rel^cittded,  in  order  to  obtain  an  Order  to  revive  such  suit, 
or  a  Decree  or  Order  to  carry  on  the  proceedings;  but  an 
Order  to  the  effect  of  the  Order  to  revive,  or  of  the  usual 
Supplemental  Decree  under  the  former  practice  of  this 
Court,  may  be  obtained  as  of  course  upon  proecipe  upou  an 
allegation  contained  in  such  proecipe  of  the  abatement  of 
such  suit,  or  of  the  same  having  become  defective,  and  of 
the  change  or  transmission  of  interest  or  liability ;  and  an 
Order  so  obtained,  when  served  upon  the  party  or  parties 
who  would  be  defendant  or  defendiints  to  a  Bill  of  Revivor 

or  Supplemental  Bill,  according  to  the  former  practice  of 
this  Court,  shall  from  the  time  of  such  service  be  binding 
upon  such  party  or  parties  in  the  same  maimer  in  every 
respect  as  if  itecfa  order  had  been  regularly  obtained 
according  to  such  formw  practice  of  the  Court;  and  such 
party  or  parties  shall  thereupon  become  thenceforth  a  party 
or  parties  to  the  suit :  Provided,  that  it  shall  be  open  to 
the  party  or  parties  so  served,  within  fourteen  days  after 
the  Service  of  such  order,  to  apply  to  the  Court  by  motion 
or  petition  to  discharge  such  Order  on  any  ground  which 
would  have  been  open  to  him  or  them  on  a  Bill  of  Revivor 
6i  Supplemental  Bill  stating  the  previous  proceedings  in 
ibis  suit,  and  the  alleged  change  or  transmission  of  interest 
or  liability,  and  praying  the  usual  relief  consequent  thereon : 
Provided  also,  that  if  any  party  so  served  shall  be  under 
any  disability  other  than  coverture,  such  Order  shall  be  o 
no  force  or  effect  as  against  such  party,  until  a  Guardian  or 
Guardians  ad  litem  shall  have  been  duly  appointed  for  such 
party,  and  the  period  of  fourteen  days  shall  have  elapeed 
thereafter. 

(Signed)        P.  M.  Vankouqhnibt,  O. 
J.  C.  P.  EsTBN,  F.  a 
J.  G.  SpaAQQE,  V.  C. 
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DIVISION    COU  RT8. 


TO  OORUISVONDBinPa. 

AU  Cbmmimhaaont  on  (he  auUeet  of  DtvUimi  OonarUf 
DMtbm  Obsrte,  art  Ai/Wan  to  Jm  man$md  to  **Tht 
Boarrie  Bid  QffUx." 

jta  ofher  CbmumadoaHomM  an  oi  MOUrto  fo  te  odAwnetf  to  <*TAe  Jtflforr  qf  Ac 
LmffJaunuMl,  JbrotUo." 


THE  liAW  AKD  FBAOTICE  OS"  THE  XTPPEB 
CANADA  DIVISION  COUHTS. 


G  H  ▲  p  T  V  K  Y. — (  Continued /ram  fo^t  1 22.)* 

The  following  forms  of  appointment  bj  Jndge  and  order 
tbexenpon  are  enggested  for  iiae  :f 

JUDGFS  ACT  APPOnn?INQ  CLERK  OR  BAILIFF. 

I,  Judge  of  tlie  County  Court  of  the  County  of  ,  by 

Tirtae  and  in  pursaance  of  the  powers  to  me  given  and  belonging 
by  the  Divitton  Courts'  Act,  do  hereby  appoint  A.  B.,  of  the  Ac, 
Ywman,  aerk,  (or  "  Bailiff/'  or  "  a  BaUiff ")  of  the  Dividon 

Court  of  the  said  County,  to  hold  the  said  office  during  my  plea- 
sure. And  I  do  direct  that  the  said  A.  B.  shall  give  security  for 
the  due  execution  of  his  office  by  entering  into  a  covenant  in  the 
manner  and  form  required  by  the  statute,  with  A0O  suffident  sure- 
ties; the  specified  liability  Uiereunder  as  against  the  said  A.  B.  to 
be  not  less  than  %  ,  and  as  against  the  sud  sureties  not  less 

than  I  each :  such  sureties  to  be  approred  by  me. 

Bond  to  Her  Majesty,     '\         Oiren  under  my  hand  and  seal  at 

A.  B.  bound  in  $  >-  ,  this  day  of 

two  sureties  each  in  I      J    ^^^    • 

Judge. 

ORDER  FOR  THE  APPOINTMENT  OF  OFFICER,  CLERK 

OR  BAILIFF. 
In  the  Division  Court  in  the  County  of 

Upon  the  appointment  by  the  Judge  of  the  County  Court  of  the 
said  County,  of  A.  B.,  of  yeomufi,  as  aerk,  (or  "  Bailiff,"  w 

•'  a  Bailiff,")  of  this  Court,  and  it  appearing  that  the  said  A.  B.  has 
given  the  security  required  by  law,  it  is  ordered  that  the  said  A.  B. 
be  and  he  is  hereby  appointed  and  declared  the  Clerk  (or  "  Bailiff'' 
or  "  a  Bailiff")  of  thU  Court 
Oiven,  Ac.  By  the  Court.  Clerk. 

Before  the  order  of  appointment  is  passed  the  Judge,  as 
already  observed,  should  ascertain  the  sufficiency  of  the 
officer's  sureties,  and  endorse  his  approval  on  the  security 
covenant,  the  provisions  in  the  25th  and  26th  sections  of 
the  act  being  to  enforce  proper  security  before  the  officer 
acts ;  and  whether  the  enactment  be  directory  or  impera- 
tive, the  neglecting  to  settle  the  amount  and  approve  the 
sureties  wQuld  be  a  failure  of  duty  on  the  part  of  the 
Judge.!  (See  Miller  v.  Tunis,  U.  C,  C  P.  R.,  vol.  10, 
page  425.) 

As  the  Judge  is  required  to  approve  the  sureties  and 


*▲  portloD of  tha  matftsr htm baaa  rapilBted  to oonneet  An «n«r,  and  tli« fctm 
baTtas  Immi  la  a  fnwiotu  namber  aRtnteoofllj  printed  aa  a  not*.— Ess.  Ii.  J. 

t  The  forma  avs  firom  tlioaa  uaad  Iqr  ona  of  tha  moat  axperianoad  OonntT  Jodms 
la  UppMT  Oaoada.  ^ 

X  In  IfUlar  t.  Tuiia  an  omiailon  of  thif  natnra  was  polntadlr  robnkad  by  COiiaf 
jQitfoo  nrapar-HNid  bad  tba  oonna  polntad  oat  by  the  atatnta  baaa  ftUowad  tba 
partiaa  In  ttaat  eaw  woold  baya  baaa  aavad  the  azpaaaa. 


declare  them  sufficient  for  the  sums  in  which  they  are  bound, 
the  power  of  making  judicial  investigation  before  approval 
is  implied,  and  in  cases  where  the  Judge  has  not  personal 
knowledge  of  the  fact  of  sufficiency,  and  indeed  in  all  cases, 
it  seems  proper  that  the  sureties  should  justify  by  affidavit 
showing  what  they  are  worth  over  and  above  their  debts. 

The  form  of  security  covenant  is  given  in  schedule  A  to 
the  Act,  and  follows  closely,  though  not  exactly,  the  form 
of  covenant  to  be  entered  into  by  Sheriffs  under  cap.  88 
Consol.  Stats.  U.  C.  There  is  no  covenantee  named,  nor 
is  the  amount  that  each  of  the  oovenanton  may  be  called 
upon  to  pay  under  the  deed  specified,  and,  according  to  the 
formf  they  may  be  treated  either  as  jointly  or  severally 
liable,  though  the  covenant  is  in  fact  a  joint  covenant. 
The  proviso  at  the  end  of  the  deed  that  no  greater  sum 
shill  be  recovered  under  the  covenant  against  the  several 
parties  than  the  deed  specifies,  is  not  a  part  of  the  under- 
taking of  the  covenantors,  but  it  makes  it  the  duty  of  the 
court  to  see  that  none  of  the  parties  to  the  deed  shall  be 
compelled  to  pay  under  it  more  in  all  than  the  sum  which 
has  been  set  opposite  to  his  name,  (see  McArthur  v.  Coole 
19  Q.  B.,  U.  C,  482 ;  MUler  v.  Tunis,  10  C.  P.,  U.  C 
424  and  sec.  149  of  the  Act,  latter  part.)  The  27th  sec. 
provides  who  may  avail  themselves  of  and  sue  as  oovenan- 
tees  on  this  covenant— namely,  any  person  sufieringdamage 
by  the  default,  breach  of  duty  or  misconduct  of  the  Olerk 
or  Bailiff.  The  language  of  the  covenant  in  this  particular 
IB  <<  damage  of  any  person  being  a  party  to  hny  legal  pro* 
ceedings.'' 

Further  reference  to  the  covenant  need  not  be  made 
here,  as  it  will  fall  more  in  place  when  remedies  thereunder 
against  the  officer  come  to  be  treated  of. 

COVENANT  BY  CLERK  OR  BAILIFF. 

(Form  A.  subjoined  to  the  Act) 

Know  all  men  by  these  presents,  that  we,  J.  B.,  Clerk  (or  Buliff 
<u  the  case  may  he)  of  the  (  )  Dividon  Court,  in  the  County  of 

,  S.  8.  of  in  the  said  County  of  {Eeqwre),  and  P. 

Bl,  of  in  the  said  County  of  {OmUemjon),  do 

hereby  jointly  and  severally  for  ourselves  and  for  each  of  our  helrs» 
executors  and  administrators,  covenant  and  promise  that  J.  B., 
Clerk  {or  Bailiff)  of  the  said  Division  Court  (a»  Ou  caee  may  he)  shall 
duly  pay  over  to  such  person  or  persons  entitled  to  the  same  all 
sudi  moneys  as  he  shall  receive  by  virtue  of  the  said  office  of 
Clerk  (or  Bailiff,  <m  ihe  mm  m4fy  he)  and  shall  and  will  well  and 
faithfully  do  and  perform  the  duties  imposed  upon  him  aa  ench 
Clerk  {or  Bailiff)  by  law,  and  shall  not  misconduct  himself  in  the 
said  office  to  the  damage  of  any  person  being  a  party  in  any  legal 
proceeding :  nevertheless  it  is  hereby  declared,  that  no  greater  sum 
shall  be  recovered  under  this  covenant  against  the  several  paiiiea 
hereto  than  as  follows,  that  is  to  say : 

Against  the  said  J.  B.  In  the  whole,  $ 

Against  the  said  S.  S 

Against  the  said  P.  M 


1862.] 


LAW    JOURNAL 


208 


In  witness  whereof^  we  have  to  these  presents  set  oar  hands  and 
seals  thU  day  of  in  the  year  of  onr  Lord  one  thousand 

eight  hundred  and 
Signed,  Sealed  and  delivered 

in  the  presence  of 


COB&XSPOMDBNGE. 


TlLSONBURG,   C.  W. 

GcNTLEifVN, — Yonr  opinion  in  the  following  case  will  oblige. 

A,  a  duly  admitted  attorney,  delivers  his  bill  of  costs  to  B, 
by  depositing  it  in  the  post  office,  directed  to  B,  according  to 
the  terms  of  Consolidated  Statutes  U.  C,  chap.  35  sec.  27. 
Afterwards  finding  that  B  had  left  the  country  (absconded) 
A  made  an  affidavit  stating  the  fact  of  the  bill  being  so  served 
and  that  B  had  absconded,  &c.  A  then  applied  to  the  county 
judge  for  leave  to  commence  an  action  under  section  37  of 
the  above  mentioned  act,  which  the  judge  refused  to  grant, 
Baying  that  the  application  should  have  been  made  previous 
to  B's  leaving  the  country,  as  the  section  reads  as  follows, 
Tiz. :  "  Any  judge  of  a  superior  court  of  law  or  equity,  or 
county  judge,  on  proof  to  his  satisfaction  that  there  is  proba- 
ble cause  for  believing  that  the  party  chargeable  is  about  to 
have  Upper  Canada  may  authorize  such  attorney  or  solicitor 
to  commence  an  action  for  the  recovery  of  his  fees,  charges, 
or  disbursements  against  the  party  chargeable  therewith, 
although  one  month  has  not  expired  since  ddivary  of  the  bill  as 
aforesaid." 

The  judge  held  that  the  words  "about  to  leave,  &c.,"  in  the 
above  clause,  in  this  case  precluded  him  from  giving  the  order, 
which  in  fact  gave  B  a  chance  to  remove  his  goods. 

Tours  truly, 

Edward  Stonihovbx,  Solicitor. 

\W9  think,  though  the  point  is  doubtful,  that  the  judge 
would  have  been  justified  in  granting  the  order  asked. 

The  prohibition  in  section  27  of  the  act  respeotiug  attornies 
mast  be  read  in  connection  with  the  28th  section.  The  object 
is  to  secure  to  the  party  to  be  charged  a  month  to  enable  him 
to  have  the  bill  taxed  and  paid  without  further  charge  ;  and 
had  the  attorney  in  the  case  but  undertaken  and  ma&  it  part 
of  tlie  order  to  lulow  the  defendant  the  same  advantages  as  he 
woimld  have  under  ordinary  circumstances,  we  cannot  see 
whflst  reasonable  objection  could  lie  to  the  granting  the  order. 
Such  a  case  would  certainly  seem  within  the  spirit  of  the  act. 
But  it  strikes  us  that  the  attorney  might  have  prevented  B 
taking  his  goods  by  suing  out  an  attachment,  which  is  a  i)ro- 
ceeding  in  rem,  and  when  the  month  had  elapsed,  following 
it  up  by  suit 

This  proceeding  would  not  be  held,  we  think,  a  violation  of 
the  enactment  in  section  27,  that  **  no  suit  at  law  or  in  equity," 
shall  be  brought,  &c.] — Eds.  L.  J. 


U.    C.     REPORTS. 


COURT  OP  IMPBACnMENT. 


BgMrM  5y  Tbomas  Wntaan,  Esq.,  M.A.,  LI1.B.,  BarridtnO-Lam. 

In  hb  David  John  Huqhis,  Esquire,  Jvdok  or  thk  Coubtt 
Court  of  thx  Courtt  or  Elgin,  and  Judqs  or  thi  Subro- 
OATS  Court  in  and  for  said  County. 

The  charges  set  forth  in  this  case  were  made  to  the  Gover- 
nor General,  on  the  complaint  of  one  Murdoch  McKeozie, 
Agent  of  the  American  Express  Company,  at  St.  Thomas, 
against  the  Judge  of  the  County  Court  of  Elgin,  for  misbeha- 
viour in  his  said  office  of  Judge.  The  Governor  General 
transmitted  the  complaint — then  extending  to  fifty-six  charges, 
—-with  the  papers  and  affidavits  in  reply,  to  the  Court  of  Im- 
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peachment ;  and  on  the  8th  January,  1862,  the  Court  met» 
and  entered  upon  the  case,  striking  out  a  number  of  the 
charges,  and  at  an  adjourned  sitting  on  the  11th  January, 
appointed  the  3rd  July,  1862,  for  the  trial  of  the  charges  laid. 
On  the  3rd  July,  the  Court  met,  and  proceeded  each  day  with 
the  case  until  the  11th  July,  when  the  evidence  on  both  sides 
was  closed.  On  the  19th  July,  the  Court  gave  judgment — 
the  Judges  being,  the  Ilonorable  Archibald  McLean,  Chief 
Justice  of  Upper  Canada,  the  Honorable  Philip  Michael  Mat- 
thew Scott  Vankou^hnet,  Chancellor  of  Upper  Canada,  and 
the  Honorable  William  Henry  Draper,  C.B.,  Chief  Justice 
of  the  Court  of  Common  Pleas.  The  charges  struck  out  are 
not  given  in  this  report. 

Richards,  Q.  C,  for  the  prosecution. 

John  Wilson,  Q.  C,  for  the  Judge. 

(No  counsel  appeared  for  the  Crown.) 

5^  C%ar^6.-- That  the  said  Judge  on  22nd  July,  1859, 
became  assignee  of  the  real  and  personal  estate  of  J.  White 
and  James  Alitchell,  by  the  terms  of  which  he  is  entitled  to 
receive  10  per  cent. 

Reply. — The  defendant  replies  that  he  was  chosen  assignee 
of  the  real  but  not  of  the  personal  estate  of  the  parties  men- 
tioned for  a  specified  purpose,  at  the  rate  of  2  per  cent,  only, 
but  that  he  has  a  personal  and  pecuniary  interest  in  the  estate 
in  common  with  other  creditors,  and  he  has  lately  resigned 
the  trust.^  He  also  replies  that  the  charge,  if  it  were  true, 
shows  neither  inability  nor  misbehaviour  in  office. 

Per  Char. — Upon  the  5th  charge  we  find  1st  That  before  the 
assignment  therein  mentioned,  the  Judge  had  purchased  a 
house  and  portion  of  the  lands  assigned,  which  were  encum- 
bered, and  liable  to  the  creditors  of  White  and  Mitchell,  and 
that  the  assignment  was  taken  fbr  the  purpose,  and  with  the 
hope  that  Judge  Hughes  might  protect  himself  from  heavy 
loss.  2nd.  That  the  per  oentage  to  be  received  by  him  was 
two  and  not  ten  per  cent,  and,  according  to  the  evidence, 
might  not  do  more  than  pay  the  expenses  attendinf^  the  exe- 
cution of  the  trusts.  3rd.  On  this  charge  we  ac^udicate  and 
decide  that  the  said  Judge  is  not  guilty  of  any  misbehaviour 
in  office,  and  that  the  charge  isyo^. 

^th  Charge. — That  the  holding  of  the  said  office  of  assignee 
h^  caused  the  Judge  to  exhibit  partiality  in  suits  where  said 
parties  had  interests  antagonistic  to  the  interests  of  the 
assignors — instance  Thos.  B.  Hart  v.  Benson, 

Reply. — That  the  charge  is  untrue. 

Per  Cur.— Upon  the  6th  charge,  we  find  that  the  adjudication 
thereon  must  depend  upon  the  adjudication  of  other  charges 
connected  with  the  case  of  Hart  y.  Benson,  (See  22nd  et  al.) 

9lh  Charge. — ^That  previous  to  and  during  1859,  the  Judge 
had  a  pecuniary  interest  in  the  business  of  Thomas  Farrell 
and  James  Mitchell,  both  of  St.  Thomas ;  that  he  endorsed 
their  negociable  paper  in  consideration  of  receiving  a  portion 
of  their  profits  or  a  per  ceniage  for  endorsing. 

Reply, — That  the  charge  is  untrue ;  and  if  it  were  true, 
that  neither  inability  nor  misbehaviour  is  shown.  I  never 
had  any  transactions  with  Thomas  Farrell  and  James  Mitchell* 
Probably  the  charge  is  intended  to  refer  to  a  transaction  I  had 
with  Sylvester  Farrell  k  Co.,  which  was  negociated  b^  me 
with  Mr.  Mitchell,  whom  I  understood  to  be  in  the  business. 
It  was  this  :  Mr.  Wilson  of  London,  Mr.  Barwiok  of  St  Cath- 
arines, and  1,  own  a  farm  in  Southwold,  which  has  been  in  my 
charge  for  some  years.  In  the  fall  of  last  year  I  was  desirous 
of  letting  the  after-grass  for  the  season.  Mr.  Mitchell  told  me 
Messrs.  Tarrell  &  Co.  were  intending  to  buy  cattle  to  export 
if  they  could  get  money  from  the  bank  by  way  of  loan  where- 
with to  buy,  and  a  pasture  to  keep  the  cattle  and  sheep  until 
ready  to  send  away.  He  stated  they  did  not  like  to  give  a 
fixed  rent  for  the  pasture.  I  offiired  him  the  pasture  for  the 
season  for  one-third  of  the  profit  to  be  realised  from  the  sale 
of  the  stock,  and  to  endorse  the  paper  at  the  bank.  This  was 
the  basis  of  the  agreement     It  had  nothing  whatever  to  do 
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•mth  the  buying  and  selliDg.  I  endorsed  their  paper^n 
which  tbej  effected  a  loan  at  the  bank,  withont  any  remunera- 
tion whatever.  They  occupied  the  pasture  until  the  close  of 
the  season,  and  I  was  paid  for  my  co-tenants  and  for  myself 
$18  73  for  the  use  of  it,  which  is  all  we  eyer  recei?ed,  either 
directly  or  indirectly.  The  defendant  contends  he  had  a  right 
to  engage  in  this  operation. 

Ber  Owr, — On  the  ninth  charge  we  findthat  the  sud  judge 
for  a  long  time  during  the  year  1859,  and  previously  nad  a 
direct  pecuniary  interest  in  the  business  of  one  Sylvester  Far- 
rell  and  one  James  Mitchell,  both  of  St.  Thomas,  either  as  a 
partner  or  under  an  agreement,  whereby  the  said  Judge 
endorsed  the  negociable  paper  of  the  said  Sylvester Farrell  and 
James  Mitchell,  in  consideration  of  receiving  a  share  of  the 
profits  of  certain  business  in  which  they  were  engaged,  or  a 
per  centage  for  so  endorsing,  The  court  finds  that  the  judge 
IS  notgumy;  aud  this  finding  is  on  the  merits,  and  not  by 
reason  of  the  misnomer  of  Farrell  in  the  charge.  The  charge 
is  unsupported  by  the  facts  admitted  in  the  answer  of  the 
judge— which  was  the  only  evidence  advanced — ^and  therefore 
the  court  considers  this  charge  vexcUious, 

llth  Charge. — That  the  Judge  made  a  profit  out  of  the  Divi- 
sion Court  patronage,  by  getting  his  children  taught  by  John 
Powell,  the  Clerk  of  the  Court  of  St.  Thomas,  the  said  Powell 
getting  no  other  remuneration  than  the  fees  of  the  office,  both 
for  doing  the  duties  thereof  and  teaching  the  children  of  the 
Judge. 

Beply, — That  the  charge  is  untrue;  and  if  it  were  true,  that 
neither  inability  nor  misDehaviour  is  shown. 

Per  CWr,— Upon  this  charge  the  Court  finds  the  following 
proved :  1.  That  John  Powell  up  to  some  time  in  Oct.  1854,  was 
employed  in  the  Post  Office  at  Woodstock,  and  was  recommen- 
dea  by  Mr.  Barwick,  the  Postmaster,  to  Judge  Hughes,  to  be 
anpointcd  a  Division  Court  Clerk.— 2.  That  on  the  18th  Oct., 
1854,  Judge  Hughes  addressed  a  letter  to  the  said  Powell, 
containing  the  following  passage :  "  I  guarantee  to  you  enough 
to  pay  Mr.  Warren  £50,  and  £100  a  year  besides  for  yourself. 
In  consideration  of  that  guarantee  you  promise  to  perform  the 
duties  of  clerk  during  that  four  years,  and  to  give  instruction 
to  my  children  at  certain  hours  that  we  may  hereafler  fix  upon. 
If  the  fees  of  the  office  do  more  than  pay  all  I  guarantee  -to 
you  and  to  Mr.  Warren  they  are  to  be  your  own ;  and  I  will 
pay  you  whatever  sum  you  and  I  shall  fix  upon  as  a  proper 
remuneration  for  teaching  my  children,  because  I  do  not 
want  them  to  be  taught  for  nothing.  If  I  have  to  supply  any 
deficiency  on  my  guarantee  to  you  of  course  I  should  wisn 
that  to  be  considered  as  paying  for  their  instruction.''— 3.  That 
one  Henry  Warren  was  at  the  date  of  that  letter.  Clerk  of  the 
Division  Court,  which  was  held  at  St.  Thomas,  in  the  County 
of  £lgin.--4.  That  the  said  Henry  Warren  was  a  very  old 
man  and  incapable  of  discharging  the  duties  as  such  Clerk ; 
and  that  he  resigned  his  office  upon  the  suggestion  of  Judge 
Hughes,  who  held  out  to  him  the  expectation  that  the  succes- 
sor, who  was  to  be  appointed  by  the  Judge  himself,  should 
pay  to  him  (Warren)  for  four  years,  if  Warren  should  so  long 
live  and  the  successor  retain  the  office,  an  annuity  of  £50  per 
annum ;  and  that  it  was  stipulated  by  the  Judge  that  Warren 
should  afford  the  new  clerk  such  aid  and  explanation  as  should 
enable  him  to  understand  the  business  of  the  office  and  facili- 
tate the  discharge  of  its  duties.— 5.  That  the  letter  of  the  18th 
October,  1854,  was  written  in  furtherance  of  the  communica- 
tion between  Judge  Hughes  and  Mr.  Warren ;  and  that  early 
in  November,  1854,  Powell  was  appointed  to  succeed  Mr. 
Warren,  and  gave  to  Mr.  Warren  his  Dond  conditioned  to  pay 
£50  per  annum  for  the  time  aboye  stated,  and  that  while 
Powell  continued  to  hold  the  office  (say  fifteen  months)  he 
paid  quarterly  the  sum  of  $50  to  Henry  Warren.— 6.  That 
the  fees  which  accrued  to  Powell  as  such  clerk  during  the 
time  he  held  the  office,  and  which,  if  he  had  insisted  on  im- 
mediate payment  as  Judge  Hughes  told  him  to  do,  he  might 


haye  reoeiyed,  amounted  to  as  much  or  more  than  £100  a  year 
after  paying  the  stipulated  annuity  to  Warren,  but  that  Pow- 
ell actually  receivea  less  than  at  the  rate  of  £100  a  year  for 
himself.— 7.  That  in  February,  1856,  Powell  was  dismissed  by 
the  Judge  as  incompetent  to  do  the  duties  of  clerk.*-^.  That 
while  Powell  held  the  office  of  clerk  he  gave  instruction  to  Judger 
Hughes'  children  for  about  three  hours  per  diem. — ^9.  That  no 
sum  was  ever  fixed  upon  as  a  proper  remuneration  to  be  piud 
by  Judge  Hughee  to  Powell  tor  teaching  his  children  while 
Powell  was  clerk  of  the  Division  Court — 10.  That  aoon  sfter 
Powell's  dismissal  he  applied  to  Judge  Hughes  for  remunera- 
tion for  teaching  his  children  during  the  time  he  held  the 
clerkship,  and  that  Judge  Hughes  refused  to  pay  anything 
unless  Powell  could  show  that  the  fees  received  did  not 
amount  to  £100  a  year,  besides  yielding  enough  to  pay  War- 
ren.— 11.  That  Powell  never  has  made  up  any  statement  of 
the  fees  of  his  office  for  that  or  for  any  purpose,  and  that 
Judge  Hughes  never  has  paid  him  anything  for  teaching  bin 
children  during  the  perioa  that  Powell  was  clerk  of  the  Divis- 
ion Court. — 12.  That  in  appointing  Powell  to  be  clerk  of  the 
Division  Court,  Judge  Hugnes  intended  to  secure  the  services 
of  a  person  who  could,  in  addition  to  the  duties  of  the  office, 
instruct  his  (the  Judge's)  children  during  certain  hours  each 
day  on  the  terms  expressed  in  the  letter  of  18th  Oct.,  1854. 

The  court  finds  that  the  result  has  been  that  the  said  judge 
did  obtain  indirect  profit  from  the  appointment  of  Powell, 
inasmuch  as  he  paid  Powell  nothing  for  instructing  his  child- 
ren while  Poweu  was  division  court  clerk,  although  upon  a 
proper  construction  of  the  agreement  contuned  in  the  letter 
of  the  18th  October,  1854,  he  might  have  been  liable  to  Powell 
for  such  services,  until  the  latter,  in  the  final  settlement  made 
between  him  and  Judge  Hughes  in  1859,  abandoned  all  fur- 
ther claim  on  the  judge.  On  these  grounds  we  find  the  judge 
guiliy  on  this  charge. 

12th  Charge.  That  since  the  said  John  Pbwell  was  dis- 
charged from  his  office  of  clerk  of  the  said  division  court,  he 
was  employed  for  a  considerable  time  by  the  present  clerk  of 
that  court  at  a  salary  of  £100  per  annum,  ana  has  been  paid 
by  the  said  clerk  '  and  judge'  (interlined),  and  that  during  the 
time  of  such  subsequent  engagement  the  said  Powell  taught 
the  children  of  the  said  judge  who  has  refused  to  pay  him 
any  further  remuneration  therefor,  on  the  ground  that  the 
said  £100  per  annum  covered  the  same,  which  it  did  not 

Reply, — Denial  and  justification. 

Per  Cbr.—Upon  charge  12  we  find  the  following  facts 
as  proved  by  Mr.  Powell,  the  only  witness  who  has  been  called 
on  either  side  to  give  testimony  In  reference  thereto: — 1. 
That  after  Powell's  removal  from  the  office  of  clerk  of  the 
division  court,  he  made  an  agreement  with  Judge  Hughes  to 
teach  his  children  for  three  years  ending  1st  April,  1859,  at 
the  rate  of  £50  per  annum ;  the  dme  given  to  this  teaching 
appears  to  have  been  from  9  to  12  each  morning ;  and  up  to 
October,  1857,  the  judge  pud  him  at  this  rate  quarterly. — 2. 
That  in  October,  1857,  Powell  was  engaged  by  Mr.  Faiiey 
(who  had  succeeded  him  as  clerk  of  the  diviBion  oourt)  as  a 
copying  clerk,  for  the  remainder  of  his  time,  after  the  hours 
of  teaching  the  judge's  children ;  and  that  Powell  thereupon* 
gave  up  an  afternoon  school  which  he  had  kept — 3.  That 
Farley  agreed  to  pay  Powell  (as  he,  Powell,  swears)  £100  per 
annum,  and  that  Powell  was  not  informed  then,  and  did  not 
suppose,  that  this  payment  was  intended  to  cover  anything 
but  his  services  as  copying  clerk.— 4.  That  when  this  change 
took  nlace  the  judge  ceased  to  make  any  pajrment  dii'ectly  to 
Powell  for  teaching  his  children. — 5.  That  either  six  or  nine 
months  after  Powell's  employment  by  Farley,  he  rendered  an 
account  to  Judge  Hughes,  and  some  time  aiter  he  asked  Far- 
ley to  advance  nim  some  money,  saying  that  the  judge  had 
not  paid  him  fur  teaching,  upon  which  Farley  told  him  that 
tho  £100  per  annum  was  to  cover  both  his  seryices  in  the 
office  and  his  tuition  of  the  judge's  children,   and  Judge 
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Haghes,  ooming  into  the  office  at  the  time,  asked  Powell  if  he 
was  not  aware  that  Farley  was  making  payment  for  him 
(J.  H.) — 6.  That  up  to  this  time  Farley  had  paid  Powell  by 
giving  eheqnes  for  the  quarterly  sam,  making  no  distinetion 
between  the  payment  as  clerk  or  tator ;  and  Powell  swears 
that  this  wae  the  first  ocoasion  he  had  any  intimation  that  he 
was  only  to  receive  £100  per  annum  on  bodi  acooonts. — 7. 
That  after  this  time  Farley  took  receipts  from  Powell  distin- 
guishing the  accounts  on  which  payments  were  made.-— 8. 
That  Powell  "  gave  in''  to  the  representation  that  he  was  only 
to  receive  £100  on  the  two  accounts ;  and  on  the  first  April, 
1859,  he  gave  a  receipt  acknowledging  payment  in  fuU  of  all 
demands  on  Judge  Hughes, 

Upon  the  foregoing  charge,  No.  12,  the  court  finds  that  it 
is  not  proved  by  the  foregoing  evidence,  and  therefore  adjudi- 
cate thereupon  that  the  said  judge  is  not  guilty,  but  do  not 
affirm  that  the  charge  is  false  or  vexatious. 

IZth  Charge, — ^That  since  the  discharge  of  Powell  the  Judge 
has  made  a  profit  out  of  the  St.  Thomas  Division  Court. 

Reply. — That  the  charge  is  untrue. 

Fer  Our, — Upon  this  charge  no  evidence  was  offered  other 
than  upon  charge  number  12, — the  charge  is  not  proved. 

16/^  Charge. — ^That  the  Judge  practised  as  a  conveyancer 
in  drawing  a  deed  for  one  Hugh  Douglas  to  one  Campbell,  and 
thereby  deprived  H.  Hamilton,  Esq.,  barrister,  of  the  profit  of 
drawing  the  deed,  according  to  an  agreement  previously  made. 

Reply. — That  the  charge  is  untrue.  That  a  Judge  of  a 
County  Court  may  practice  as  a  conveyancer,  and  that  if  he 
had  done  wrong  the  remedy  is  not  sought  in  a  proper  way. 
rSee  8  Tie,  chap.  13,  sec.  3,  and  16  Vic,  chap.  20,  sec.  1  and 
2,  and  5  Sec.  Consol.  Stats.  U.  C,  chap.  15.] 

Per  Our. — U|>on  this  charge  we  do  find  and  adjudicate  that 
the  said  Judge  is  not  guilty,  and  that  the  charge  is  false, 

19lh  Charge, — That  said  Judge  has  acted  as  counsel  and 
adviser  of  James  Mitchell,  in  matters  connected  wi^h  the 
assignment. 

Reply. — ^That  the  charge  is  untrue,  and  that  any  charge  of 
the  kind  must  be  prosecuted  by  action  or  information  in  one  6f 
the  Superior  Courts  of  Common  Law. 

Per  Cur. — Upon  the  foregoing  charge,  we  do  find  and  adju> 
dicate  that  the  said  Judge  is  not  guUty,  and  that  the  said  charge 
is  vexcUious,  being  wholly  unsupported  by  evidence. 

22n(2  Charge. — That  in  delivering  a  certain  judgment  in  the 
case  of  T.  B.  Hart  v.  John  Benson,  the  Judge  stated  that  he 
was  not  assignee  of  the  personal  estate  of  James  Mitchell,  but 
only  a  portion  of  his  lands,  while  in  fact  he  was  assignee  of 
part  of  personal  estate  of  said  Mitchell,  and  had  collected 
monies  on  account  thereof. 

Reply. — That  the  charge  is  untrue. 

Per  Cur. — Upon  this  charge  we  do  find  that  the  assignment 
to  Judge  Hughes,  made  by  White  and  Mitchell,  was  not  made 
for  the  purpose  of  passing  any  merely  personal  property, 
unconnected  with  real  estate — though  some  promissory  notes 
are  mentioned  in  a  schedule  attached  thereto,  which  were  not 
proved  to  be  connected  with  any  sale  of  part  of  the  real  estate 
assigned;  and  that  the  judgment  complained  of  affords  not 
even  a  plausible  ground  for  the  very  offensive  imputation  con- 
tained in  the  said  charge.  We  do,  therefore,  acyudicate 
thereon,  that  the  said  Judge  is  not  guilty,  and  that  the  said 
charge  ia  false  and  vexatious. 

23rc2  Charge. — That  the  Judge  made  the  statement  because 
he  had  an  interest  in  Mitchell's  affairs,  (the  business  of  Ben- 
son really  being  that  of  Mitchell,)  and  also  to  assist  Edward 
Horton,  the  attorney  employed  by  Benson. 

Reply. — That  the  charge  is  untrue. 

24/A  Charge. — That  in  two  trials  of  Mart  v.  Benson,  the 
Judge  charged  the  jury  unfairly  in  favour  of  defendant. 

Reply. — That  the  charge  is  untrue. 

Q5th  Charge. — That  upon  application  being  made  for  a  new 
trial  in  the  case  of  Hart  y.  Benson,  on  behalf  of  the  defendant. 


the  Judge  ordered  the  costs  to  abide  the  event,  although- the 
verdict  was  not  warranted  by  the  evidence,  and  that  the  order 
was  made  to  favour  the  aforementioned  Edward  Horton  and 
the  said  Benson  and  Mitchell ;  and  therein  was  unfair. 
Reply. — That  the  charge  is  untrne. 

26^A  Charge. — That  upon  applicaiion  being  made  on  behalf 
pf  the  plaintiff  after  the  second  trial,  (the  second  verdict  being 
in  favour  of  the  defendant,)  the  Judge  behaved  in  an  unseemly 
and  passionate  manner,  stating  that  the  affidavit  of  the  plain- 
tiff was  false,  that  he  passionately  refused  at  first  to  grant  a 
rule  nisi ;  that  he  said  at  length  that  he  would  consider  about 
it,  but  refused  for  some  time  to  name  a  day  upon  which  to 
give  his  decision,  until  by  the  perseverance  of  the  plaintiff's 
counsel  a  day  was  fixed. 

Reply. — That  the  charge  is  untrue. 

Per  Cur. — Upon  these  charges  we  find,  1st.  That  it  is  not 
proved  that  the  business  of  Benson  was  really  that  of  the 
said  James  Mitchell,  and  that  the  weight  of  evidence  before 
us  was  the  other  way,  although  contrary  opinions  were  ex- 

?reBsed  founded  in  part  on  facts  not  proved  befbre  us.  2nd. 
hat  in  granting  one  new  trial,  and  in  refusing  a  second,  the 
Judge  acted  in  the  exercise  of  his  judgment  and  discretion 
honestly,  though  another  person  in  his  situation  might  have 
given  a  contrary  decision.  3rd.  That  whatever  motive  might 
nave  induced  the  making  of  the  affidavit,  it  might  well  be 
understood  by  the  judge  to  convey  the  same  imputation  which 
the  22nd  charge  contains,  and  might  have  excited,  momen- 
tarily irritation,  but  that  the  Judge  did  not  allow  it  to  inter- 
fere with  his  granting  a  rule  to  show  cause,  which  was  fully 
discussed  before  him.  4th.  That  the  evidence  is  not  sufficient 
to  sustain  the  charge  of  partiality  in  the  said  cause  of  Hart  v. 
Benson,  and,  therefore,  we  do  find  and  adjudicate  that  the  said 
Judge  is  not  guilty  on  the  said  four  charges,  or  on  the  sixth 
charee  (ante),  or  on  either  of  them«  and  that  the  said  charges 
are^Zw. 

27th  Charge. — ^That  in  charging  the  jury  in  the  case  of  Ben- 
ham  and  others  v.  John  Sells,  the  Judge  exhibited  partiality  in 
favour  of  the  defendant,  by  commenting  upon  statements  made 
Kby  plaintiff's  counsel,  as  they  had  been  in  evidence^which 
th^ey  were  not — thus  manifesting  a  decided  partiality  for  the 
defendant's  counsel,  Edward  Horton. 

Per  Cur. — ^Tbis  charge  being  misstated  in  the  original  com- 
plaint transmitted  for  toial,  and  as  we  did  not  feel  we  had  any 
authority  to  alter  any  of  the  charges  which  were  so  trans- 
mitted by  His  Excellency  the  Governor  General ;  we  find, 
however,  that  the  Judee  is  not  guilty  and  that  the  charge 
is  Jalse.  (Draper,  C.  J.,  stated  that  had  the  charge  been 
properly  frameo,  the  finding  of  the  Court  would  be  the  same.) 

28(A  Charge. — That  in  the  same  cause  the  defendant's  coun- 
sel asked  leave  to  enter  a  non-suit.  The  Judge  appeared  to 
write  as  if  taking  note  of  the  application.  No  olyection  was 
made  either  by  Judge  or  plaintiff.  On  applying  for  a  rule  to 
enter  a  nonsuit  at  the  following  term,  tne  Judge  stated  that 
leave  had  not  been  reserved,  as  it  could  not  be  rederved  with- 
out leave  or  consent  of  the  plaintiff's  counsel,  and  that  a  new 
trial  was  granted  on  the  ground  that  the  evidence  did  not  sup- 
port the  declaration.  But  the  said  Judge  in  so  acting  was 
partial  to  Edward  Horton. 

Reply— To  the  27th  and  28th  charges.  The  Judge  replies 
that  they  are  untrue.  They  both  relate  to  the  same  cause. 
In  the  27th  the  Judge  is  charged  with  favouring  the  defendant, 
and  Mr.  Horton  is  made  to  appear  as  acting  for  him,  and  in 
the  28th  for  the  plaintiff,  and  the  charge  in  both  is  that  he 
favoured  Mr.  Horton. 

Per  Cur. — Upon  this  charge  we  find  that  the  defendant's 
Counsel  did  not  apply  to  the  Judge  at  the  trial  to  reserve 
leave  to  him  to  move  for  a  non-suit  in  the  following  term  on 
the  objections  raised  to  the  plaintiff's  right  to  recover.  2nd. 
That  upon  the  declaration  as  it  then  stood,  and  both  on  the 
opening  of  his  counsel  and  on  the  evidence,  the  plaintiff 
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wholly  failed  to  nhow  a  cause  of  action  a^inst  the  defendant. 
3rd.  That  in  granting  a  new  trial  the  Judge  gave  the  defend- 
ant the  only  relief  in  his  power,  as  no  leave  to  move  for  a 
non-suit  had  been  reserved.  4th.  That  there  is  no  foundation 
in  the  evidence  given  upon  this  charge  to  justify  an  adjudica- 
tion that  the  Judge  was  {guilty  of  partiality  in  the  course  he 
pursued ;  and  we  do  ac^ud^e  that  he  is  not  guilty  of  this 
charge,  and  that  the  same  is  vexalums^  inasmuch  as  the  de- 
fendant's counsel  overlooked  the  necessity  of  his  obtaining 
leave  to  move  for  a  non-suit,  which  omission  appears  to  have 
given  rise  to  the  subsequent  difficulty. 

30^  Charge, — That  the  Judge  in  a  written  judgment  deli- 
vered by  him  in  the  Surrogate  Court,  in  the  matter  of  the  rule 
of  James  Finn,  dated  19th  May,  I860,  slated  among  other 
reasons  for  his  decision, — *'  Before  the  order  was  granted  all 
parties  met  together  some  time  after  in  my  presence,  and  then 
Mr.  Abbott  su^ested  that  if  the  executors  acted  further  in 
the  matter,  until  the  validity  of  thjs  will  was  decided,  they 
should  file  a  bond  or  give  security  for  all  their  actions  hence- 
forward,'^— and  also  further  stated  as  follows : — *'  I  afterwards, 
within  an  hour,  advised  Mr.  Abbott  of  the  manner  in  which 
the  order  had  been  modified,  and  he  expressed  his  concurrence 
with  it,  and  said  it  would  now  be  unobjectionable,  and  he  had 
no  doubt  the  bond  of  the  executors  would  be  sufficient  for  the 
amount  without  sureties."  That  such  alleged  reasons  were 
false,  and  that  the  Judge  falsified  his  judgment  to  favour 
£dward  Horton. 

Reply. — That  the  charge  is  false,  and  that  the  stetemento 
made  in  the  judgment  were  true. 

Zlst  Charge, — That  the  Judge  in  this  case  ooanselled  with 
Mr.  £.  Horton. 

Reply, — That  the  charge  is  untrue. 

32n(i  Charge. — That  the  Judge  counselled  with  Daniel  Mo 
Gregor,  one  of  the  executors  of  the  said  will  of  James  Finn. 

Reply. — That  the  charge  is  untrue. 

33rd  Charge. — That  in  this  same  matter  the  Judge  directed 
the  Clerk  of  the  Surrogate  Court  to  deliver  out  of  Court  cer- 
tain promissory  notes  amounting  to  several  thousand  dollars, 
upon  the  verbal  application  of  E.  Horton,  without  any  evidence 
and  without  any  notice  to  the  parties  interested — to  favour 
the  said  £.  Horton. 

Reply. — That  the  charge  is  unUne. 

Fer  cur, — ^Upon  these  charges  we  find,  1st  That  a  suit  has 
been  instituted  in  the  Court  of  Chancery  to  try  the  validity  of 
the  will  of  the  late  James  Finn,  in  which  suit  all  questions 
relative  to  the  will,  the  Probate,  and  the  alleged  renunciation 
thereof,  and  the  proceedings  in  the  Surrogate  Court  respecting 
the  same,  will,  or  at  least  may,  be  brought  forward  for  adju- 
dication, and  that  ;t  is  not  therefore  deemed  proper  to  express 
any  opinion  thereon.  2nd.  That  it  is  not  proved  that  any 
of  the  acte  complained  of  were  done  by  the  Judge  from  par- 
tiality and  favouritism  to  the  executors,  or  other  parties  for 
whom  Mr.  Edward  Horton  was  solicitor,  or  to  Mr.  Horton 
personally.  3rd.  That  the  Judge,  by  his  answer  read  by 
prosecutor's  counsel,  as  evidence,  admits  that  he  did  make  an 
order,  on  the  application  of  Mr.  Horton,  that  the  papers  and 
moneyilodged  with  Mr.  Murtagh,  the  Registrar  of  the  Surro- 
gate Court,  by  the  executors  of  Finn's  will,  should  be  re-deli- 
vered to  them.  The  finding  already  stated,  as  to  instituting 
proceedings  in  Chancery,  renders  it  unnecessary  to  say  more 
on  the  mere  question  of  right;  and  there  is  nothing 'in  the 
answer  of  the  Judge  to  alter  or  qualify  the  conclusion  already 
expressed.  Upon  these  four  charges,  Nos.  30,  31, 32,  and  33, 
therefore,  we  find  that  the  said  Judge  is  not  guilty,  and  that 
the  said  charges  Kte  false, 

Z9ih  Charge.— That  in  a  case  tried  in  the  County  Court,  Mc 

Weiherdl  v.  Brown,  the  plaintiff  based  his  case  upon  a  bill  of 

sale  ifiven  to  him  by  one  Tracy.    The  defendant  objected  that 

the  bill  of  sole  had  not  the  affidavit  required  by  the  statute  13 

and  14  Vic,  cap  62,  but  merely  the  affidavit  for  a  chattel 


mortgage.  Tbe  Judge  ruled  that  the  objection  was  not  tenable, 
that  the  instrument  was  a  mortgage,  and  gave  as  a  reason  that 
the  affidavit  showed  the  intention  of  the  parties.  When  the 
defendant's  counsel  asked  if  the  instrument  was  a  mortgage, 
when  the  time  was  fixed  for  the  payment  of  the  money  7  the 
Judge  replied  he  was  not  there  to  answer  questions  I  Counsel 
requested  the  Jud^e  to  note  his  objections,  and  the  Judge  re- 
fused to  read  to  him,  wlien  requested,  the  language  he  had 
used  in  noting  the  objections.  The  said  instrument  was  an 
absolute  bill  of  sale,  aud  the  Judge  was  actuated  by  an  un- 
friendly feeling  to  the  defendant's  Counsel. 

Reply. — ^That  the  charge  is  untrue. 

Fer  Cur, — Upon  this  charge  we  find,  1st.  That  the  instm- 
ment  referred  to  in  this  charge  was,  in  point  of  ISiW,  a  bill  of 
sale,  and  that  the  Judge  ought  to  have  so  held.  2nd.  That 
though  the  defendant's  counsel  had  a  perfect  right  to  request 
the  Judge  to  note  his  objection,  he  had  no  right  to  call  upon 
the  Judge  to  read  how  he  had  noted  it  That  such  a  request, 
especially  when  made,  as  Mr.  Baxter  swears,  in  a  manner , 
which  he  considered  offensive  and  disrespectful,  was  properly 
refused.  Mr.  Stanton  admits  in  his  eviaence  that  be  was  on 
bad  terms  with  the  Judge  at  the  time,  and  that  either  before 
or  very  shorUy  after,  the  Judge  adopted  towards  him  a  severe 
course  to  enable  him  to  conduct  the  business  of  the  Court 
with  proper  decorum.  3rd.  If  the^  defendant's  Counsel 
thought  tnat  any  point  on  which  the  jury  should  have  been 
directed  had  been  omitted,  he  should  have  called  the  attention 
of  the  judge  to  that  point — the  question  as  to  whether  the  in- 
strument was  a  bill  of  sale  or  a  chattel  mortgage  had  been 
already  discussed  and  disposed  of.  Upon  this  cnarge  we  find 
that  the  said  judge  is  not  guilty,  and  that  the  charge  of  par- 
tiality is  false, 

40ih  Charge. — That  in  the  case  of  Cochrane  ▼.  Skamard, 
respecting  certain  letters  and  receipts,  signed  by  the  plaintiff 
ana  conclusive  to  the  defendant's  ravour,  the  Judge  told  the 
jury  that  perhaps  the  plaintiff  had  never  seen  the  receipts,  that 
it  was  not  likely  he  would  have  brought  the  action  if  he  had 
knowingly  signed  such  receipts,  and  thus  induced  the  jury  to 
find  for  the  plaintiff  througn  the  genuineness  of  the  receipts 
was  not  questioned.  The  «Judge  also  refused  a  new  trial  on 
any  terms. 

Reply. — That  the  charge  is  untrue. 

Per  Cur, — Upon  this  charge  we  find  1st  That  in  the  opinion 
of  the  Court  of  Queen's  Bench,  before  which  the  case  of 
Cochrane  v.  Sheppard  was  brought  by  appeal  from  Judge 
Hughes's  decision,  refusing  a  new  trial,  suoh  a  decision  was 
erroneous  as  that  court  ordered  a  new  trial  on  payment  of 
coste,  though  apparently  with  some  hesitetion.  2nd.  That, 
considering  the  language  of  Sir  John  B,  Robinson,  C.  J.,  in 
in  pronouncing  that  judgment,  and  comparing  tlie  evidence 
of  Mr.  Stanton  in  support  of  the  charge,  with  that  of  Mr. 
Baxter  in  reply  thereto,  the  allegation  that  Jud^e  Hughes  was 
actuated  by  personal  feeling  in  favour  of  the  plaintiff's  (Coch- 
rane's)  counsel  is  not  proved.  We  do*  therefore,  hereby 
adjudge  that  the  said  Judge  is  not  guilty  of  said  charge, 
and  that  the  charge  of  partiality  isya^. 

4lst  Charge. — Ihat  a  contrast  of  the  judgments  and  decisions 
of  the  said  Judge  in  certain  cases  in  the  said  County  Court  on 
applications  for  new  trials,  wherein  Edward  Horton,  of  St 
Thomas,  barrister,  was  counsel  on  one  side,  and  James  Stan- 
ton, of  St.  Thomas,  barrister,  was  counsel  on  the  opposite  side, 
exhibits  an  unjust  preference  towards  the  said  Edward  Horton, 
and  against  the  said  James  Stanton  ;  and  the  cases  referred 
to  are  Brown  v.  Mc  WetheraU,  Foote  v.  Howard,  McDiarmid  y. 
McDiarmid,  and  Hart  v.  Benson, 

Reply. — That  the  charge  is  untrue.  That  Edward  Horton 
was  neither  counsel  nor  attorney  for  either  party  in  two  of  the 
suits  named. 

43r(2  Charge. — That  in  the  case  of  Foote  v.  Howard,  a  new 
trial  was  granted,  with  costs,  to  abide  the  event,  without  any 
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reasonable  grounds  being  shown,  oat  of  favour  to  the  defendant 
and  his  counsel,  the  said  Edward  Horton. 
Reply, — That  the  charge  is  untrue. 

Per  C^r.--Upon  charge  41,  we  find  Ist.  That  in  the  case  of 
Broum  t.  McWeiherall^  Mr.  Niohol  was  concerned  as  counsel 
for  the  plaintiff,  and  Mr.  Stantbn  for  tb^  defendant ;  and  that 
Mr.  Horton  was  not  engaged  in  the  suit  2nd.  That  in 
MelHarmid  v.  McDiarmid,  Mr.  Stanton  was  counsel  on  one 
side,  and  Mr.  Abbott  on  the  other.*  It  is  not  po8iti?elj 
shewn  whether  this  case  occurred  during  the  time  that  Horton 
and  Abbott  were  partners — the  inference  is  that  it  was  so. 
Upon  charge  43,  in  the  case  of  FooU  t.  Aounrd,  we  find  Ist. 
That  the  plaintiff  having  obtained  a  verdict,  a  role  nisi  for  a 
new  trial  was  granted,  and  was  enlarged  by  consent  of  both 
parties  to  the  ^th  July,  1858,  a  day  out  of  term,  as  appeared 
DY  the  endorsement  thereon,  signed  by  Mr.  Horton,  and  by  a 
clerk  of  Mr.  Stanton's ;  that  Mr.  Stanton  did  not  attend  at 
the  return  of  the  rule,  which  was  thereupon  made  absolute, 
and  a  new  trial  was  granted :  costs  to  abide  the  event.  2nd. 
That  the  case  was  one  in  which,  in  the  exercise  of  bis  discre- 
tion, the  Judge  mieht  deem  it  conducive  to  the  ends  of  justice 
to  grant  a  new  trial,  though  on  different  terms  as  to  costs ; 
but  the  absence  of  an^r  one  to  sustain  the  plaintiff's  case,  and 
press  such  considerations  as  might  have  produced  a  different 
decision  as  to  costs,  was  a  matter  for  which  the  judge  was  not 
answerable;  and  should  have  prevented  complaint  on  this 
head.  3rd.  That  the  facts  of  the  case,  and  the  decision 
thereon  in  the  County  Court,  afford  no  grounds  for  an  impu- 
tation of  improper  motives  on  the  Judge's  part.  We  do, 
therefore,  find  and  adjudicate  upon  the  said  charges  41  and 
43,  that  the  said  Judge  is  fwt  guilty,  and  that  the  charge  of 
partiality  isfahe. 

46th  Charge,-^Th9t  in  the  suit  of  Sarah  Finch  v.  K  8.  Qanr 
^n,  tried  at  Avlmer  2nd  Division  Court,  the  judge  directed 
the  jury  to  find  a  verdict  contrary  to  evidenoe. 

Reply, — That  the  charge  is  untrue. 

Alth  Charge, — That  upon  being  applied  to,  to  grant  a  new 
trial  in  this  case,  the  judge  refused,  on  the  ground  that  the 
defendant's  conduct  in  managing  his  own  ease  was  captious. 
In  the  judgment  the  judge  said,—"  This  conduct  was  captious 
in  the  defendent,  and  I  must  allow  him  to  take  the  oonsequenoe 
— I  therefore  refuse  to  grant  a  new  trial  as  the  defendsAt  has 
no  one  to  blame  for  those  consequences  but  himself.'^ 

Reply.-^ThAt  the  charge  is  untrue. 

Per  Cut, — ^Upon  these  charges  we  find,  1st.  That  on  the 
first  trial  the  Jud^  ought,  in  point  of  law,  either  to  have 
non-suited  the  plaintiff,  or  to  have  directed  the  jury  to  find 
for  the  defendant^  2nd.  That  the  Judge  ought,  in  point  of 
law,  to  have  set  aside  the  verdict  which  was  rendered  m  favor 
of  the  plaintiff,  and  to  have  granted  a  new  trial.  3rd.  That 
owing  to  an  error  in  judgment,  on  the  part  of  the  Judge,  the 
defendant  has  been  obliged  to  pay  $112  for  which  he  was  not 
legally  liable.  4th.  That  this  has  arisen  apparently  from 
error  on  the  part^  of  the  Judge,  and  from  an  entire  omission 
to  call  his  attention  to  the  meritorious  grounds  upon  which 
the  defendant  was  entitled  to  succeed,  and  not  from  a  hostile 
feeling  to  the  defendant,  which  we  do  not  find  proved.  Upon 
these  charges  we  find,  therefore,  that  the  Judge  is  not  gutUj/f 
and  (Yankoughnet,  C.,  dissenHente)  that  neither  of  them  is 
vexatious,  nor  can  be  pronounced  false  under  the  statute. 
Upon  this  latter  point,  affecting  the  question  of  costs, 

McLxAir,  0.  J.,  said,  that  the  Court  was  divided  in 
opinion.  He  could  not  add  that  the  charges  were  vexatious, 
as  he  could  not  see  that  the  judge  acted  in  the  matter  entire- 
ly free  from  all  feeling  against  uie  defendant,  and  that  so  far 
as  he  could  gather  from  the  statements  and  evidence  before 
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the  Court  he  did  not  see  in  the  conduct  of  Ganson  that  cap- 
tiousness  with  which  the  Judge  Jiad  charged  him. 

Vankoughnxt,  C,  could  not  agree  with  his  brother  Judges. 
He  was  very  decidedly  of  opinion,  that,  having  found  the 
Judge  not  guilty  on  what  was  the  gravemdn  of  the  charge, 
they  should  also  declare  the  charge  false,  and  moife  especially 
as  the  charge  was  not  made  by  the  pitrty  said  to  have  been 
injured,  but  by  another,  a  total  stranger  to  the  transaction. 
He  considered  that  a  party  in  such  a  position,  bringing  forward 
such  a  charge,  and  failing  in  it,  should  suffer  the  consequences 
of  his  temerity,  and  be  ordered  to  pay  the  costs. 

Drapxr,  C.  J.,  agreed  with  McLean,  C.  J.,  and  said,  that 
though  he  had  read  the  evidence  several  times,  he  could  not 
free  his  mind  of  the  feeling  that  the  conduct  of  Qanmn  had 
not,  to  some  extent,  influenced  the  Judge.  He  had  no  doubt 
that  Ganson  had  given  occasion  for  this  feeling,  from  the  facts 
of  his  being  a  constant  litigant  in  the  Courts,  that  his  cases 
were  more  litigated  than  others,'  and  also,  because  Ganson 
appeared  so  frequently  as  a  litigant,  exacting  enormous  inter- 
est, and  as  acting  with  harshness  in  his  cases.  But  as  this 
man  had  suffered  so  much  in  having  to  pay  costs  in  this  case, 
he  thought  it  best  to  leave  the  decision  of  the  Court  as  he  had 
read  it. 

48/A  Charge, — That  in  the  case  of  Charles  Askew  r.  Martoood 
Gilbert,  the  jury,  under  the  unfair  direction  of  the  judge, 
brought  in  verdict  fot  plaintiff  for  $95.  And  that  the  judge 
refused  to  grant  a  new  trial,  although  the  application  was 
backed  by  four  or  five  of  the  jury,  who  complained  that  a 
mistake  had  been  made.  That  the  Judge  was  actuated  by 
partiality  for  the  plaintiff,  who  was  a  bailiff  in  one  of  his 
courts. 

Reply. — ^That  the  charge  is  untroe. 

Per  Cur, — Upon  this  charge  we  find,  Ist.  That  an  erroneous 
conclusion  was  arrived  at  by  the  Judge  and  jury  who  tried 
the  cause,  as  the  plaintiff  has  been  allowed  to  recover  much 
more  than  he  coukL  legally  have  demanded.  2nd.  That  it  is 
not  proved  that  this  erroneous  decision  arose  either  from  per- 
sonal feeling  on  the  part  of  the  Judee  against  the  defendant 
or  from  partiality  to  the  plaintiff  in  Uie  cause.  We  do  there- 
fore find  that  the  said  Judge  is  nsl  guilty  of  the  said  charge, 
and  that  the  same  isjalse. 

49th  Charge, — That  the  Judge  has  lost  the  oonfidenee  of  the 
people  of  the  county  of  El^in ;  and  that  it  is  the  general 
opinion  that  persons  employing  the  said  Edward  Horton  have 
an  advantage  over  their  opponents  by  reason  of  the  Judge's 
favouritism. 

Rqi>ly, — ^That  the  charge  is  untrue. 

Par  Cur, — Upon  this  charge  we  are  all  of  opinion  that  it  is 
vague  and  general,  involving  an  enquiry  into  opinions  and 
feelings  raUier  than  into  matters  of  fact  affecting  the  ad- 
ministration of  justice ;  that  the  Court  of  Impeachment  could 
not,  or  at  least  ought  not,  to  trr  what  opinions  were  entertain- 
ed respecting  the  Judge;  and  we  therefore  declined  to  hear 
evidence  in  support  of  this  charge. 

52nd  Charge, — That  the  Judge  caused  one  Robert  Niooll  to 
be  prosecuted  at  the  Quarter  Sessions,  and  induced  the  Clerk 
to  conceal  his  having  acted  in  the  matter.  That  the  Judge 
sentenced  the  prisoner  to  a  much  more  severe  sentence  than 
the  nature  of  tne  offence  proved  warranted,  in  all  of  which  he 
was  animated  by  personal  feelings 

Reply, — That  the  charge  is  untrue. 

Drapxr,  C.  J.— In  this  case  of  Nicoll  we  consider  that  the 
Judge  did  not  overstep  his  proper  duty  as  Chairman  of  the 
Court  of  Quarter  Sessions  in  taking  the  matter  up.  He  was 
clearly  right  in  doing  so,  and  besides  we  find  by  tne  eridence 
of  a  most  respectable  witness,  whose  testimony  is  in  no  way 
impeached,  that  he  was  the  person  who  first  brought  the  case 
under  the  notice  of  the  Judge. 

Per  Cur, — Upon  this  charge  we  find  that  the  said  Judge  is 
not  guiUy,  and  that  the  <^arge  is  vexatious. 


208 


LAW    JOURNAL 


[August, 


53n2  Charge. — That  in  a  writ  of  T!homp9on  y.  LuketYkt  same 
being  an  animportant  Boit,  the  Jadge  granted  to  the  plaintiff's 
ooonsel  a  connciel  fee  of  £3  10s.,  although  in  the  eut  of  Me- 
Diarmid  r.  McDiarmidf  stated  b}r  the  Judce  to  be  the  most 
important  suit  eyer  tried  before  him,  he  rei&sed  to  grant  the 
defendant's  Counsel  a  higher  fee  than  £2  10s.  That  in  the 
case  of  Thompson  r.  Luke  the  Judge  was  actuated  by  feeling 
against  the  defendant,  and  so  expressed  himself,  and  in  the 
other  suit,  the  Counsel  and  Attorney  for  the  defendant  were 
not  on  good  terms  with  him,  and  in  both  cases  he  showed 
partiality  and  unfairness. 

JUply. — That  the  charge  is  antrue. 

Per  (7iir.— Upon  this  charge  we  find,  1st.  That  in  the  case 
of  Thompmm  t.  Luke,  the  Judge  ordered  a  fee  of  £Z  lOs.  to 
be  taxed  to  the  plaintiff's  counsel  who  had  obtained  a  verdict. 
2nd.  That  in  the  case  of  McDicurmid  ▼.  McDiarmid,  the  Judge 
ordered  a  fee  of  £2  10s.  to  be  taxed  to  the  defendant's  coun- 
sel who  obtained  a  yerdiot  '  3rd.  That  the  latter  case  took  up 
much  more  time,  and  inyoWed  more  important  considerations 
than  the  former.  4th.  That  the  charge  that  the  Judge  was 
actuated  by  ill-feeling  towards  Luke  is  not  preyed  nor  endea- 
yoored  to  be  sustained  in  argument  upon  tne  facts,  and  that 
the  circumstances  stated  by  the  Judge  in  his  answer,  might 
(if  true,  and  they  were  not  denied  in  commenting  on  the  case) 
haye  occasioned  a  larger  allowance  to  the  plaintiff's  counsel, 
as  he  was  detained  in  court  a  much  longer  time  than  the  other 
trial  occupied,  waiting  for  the  defendant,  to  whom  time  was 

E\  to  procure  a  witness.*  5th.  That,  if  as  is  charged,  the 
r  fee  was  taxed  against  Luke^  in  consequence  of  the 
_e's  feeling  against  him  (and  Mr.  Stanton's  eyidence  tends 
to  sustain  this  yiew,  which  is  corroborated  by  the  Judge's  an- 
swer) there  is  no  ^und  for  imputing  the  granting  such  fee 
to  a  different  motiye,  yix. :  partiality  to  Mr.  Horton  or  Mr. 
Abbott,  his  partner,  who  was  counsel  for  Thompson ;  nor  does 
the  ordering  of  a  less  sum  to  Mr.  Stanton  as  a  counsel  fee  in 
another  and  more  important  case,  afford  sufficient  reason  for 
oonyictine  the  Judge  of  partiality  or  unfairness  in  reference 
to  either  fee.  Upon  this  charge  we  find  the  Judge  not  guiUy, 
and  that  the  charge  is  vexatious, 

DsApxB,  C.  J.,  stated  in  reference  to  the  other  charges  not 
enumerated  in  the  judgment  of  the  Court,  although  they  had 
Mther  been  struck  out,  or  no  eyidence  had  been  offered  on 
behalf  of  the  prosecution  to  substantiate  them,  yet  as  the 
Court  must  adjudicate  upon  all  the  charges  transmitted  to 
them  by  the  Goyernor  General,  they  find  tiie  Judge  not  guilty 
on  such  charges.  As  to  costs,  it  appeared  by  the  statute  that 
they  had  to  do  something  more  than  declare  the  accused  not 
guilty,  in  order  to  entitle  him  to  his  costs  of  defence ;  therefore 
where  the  Court  declared  the  charges  to  be  false  or  vexatious^ 
the  Judge  should  be  entitied  to  his  costs ;  where  nothing  was 
0aid  on  that  point,  or  wh^re  the  Court  declined  to  declare  the 
charges  false  or  yexations,  eaoh  party  should  pay  his  own  costs, 
bat  where  the  accused  was  found  guilty,  the  prosecutor  should 
be  entitled  to  his  costs  on  that  charge.  The  costs  of  the  trial 
would,  therefore,  be  distributiye. 


COURT  OF  ERROR  AKB  APPEAL. 


Tna  Baxk  or  Tobohto  y.  Eoolis. 

9Hrdtambifcr»daen. 

(July  3nd,  I860,  Md  Jaavwy  38rt,  1801.) 
[Before  the  Hon.  Sir  J.  B.  RobimsOx,  Bart,  C.J. ;  the  Hon.  W. 
H.  Dbapib,!  C.  B.,  C.  J.  C.  P. ;  the  Hon.  Mr.  Justice  MoLiaii;;^ 

V^t  M  }^  .twned  out,  to  momf/bcfMrs  a  wOucm,  by  getttng  tlae  plaJstiff  to 
make  mlmlaaioni  to  a  Uttlo  girl  during  the  time  allowed,  oondnct  which  Draper, 
0.  J^dedcMted  aa  «»  ooum  which  no  reepeeUUe  attorney  would  think  of 
vaaorttng  to." 

ta«yeiioJadgn«itlnthecM».   tWasahmitwhioJudgiMntfRuptMioiiBoed. 


the  Hon.  Vice  Chancellor  Ebtbh  ;  The  Hon.  Mr.  Justice  Btmirs  | 
the  Hon.  Vice  Chancellor  SpBAaoa;  the  Hon.  Mr.  Justice  RioB- 
ABDS,  and  the  Hon.  Mr.  JasUoe  Haqabtt.] 

On  appeal  from  a  judgment  of  the  Court  of  Common  Pleas. 

Where  a  debtor  had,  before  the  paaaiDg  of  the  Statute  22  yie.,  ehap.  96,— ankned 
and  innvndered  his  estate  and  effeeU  to  tmeteee  for  the  aatiaflictlon  crfble  debta 
without  reaerra.  Hdi^  afflmiDg  the  judKuent  ef  Che  Oonrt  of  Oomaon  Pleas, 
that  he  mlf^t,  under  the  then  state  of  the  law,  stlpnlnU  fbr  the  wsMnt  of 
some  of  his  ereditors  in  ftall,  and  a  ratable  di«tribution  as  to  the  rest;  and  alsot 
fbr  a  release  to  himself  firom  all  further  liabilRy.  rEsnn  4k  BpuAOon,  y.  0.  a 
dlnenting.]  HeU  ahn»  that  such  release  may  stifl  be  instated  upon  wttlMial 
any  leferenos  to  the  amount  of  the  dlildend  to  be  paid  by  hla  estate. 

This  was  an  appeal  fVom  a  judgment  of  the  Conrt  of  Common 
Pleas,  as  reported  in  the  tenth  yolume  of  the  Reports  of  that  court, 
at  page  282,  where  the  facts  of  the  case  are  distinct!/  set  forth. 

Mr.  /.  Hilly ard  Cameron^  Q.  C,  for  appellants. 
Mr.  M.  C,  Cameron  and  Mr.  Andersom  for  respondents. 
The  cases  cited  hy  counsel  appear  in  the  judgments  of  their 
Lordships. 

Sir*J.  B.  RoBUsoH,  Bart,  C.  J. — ^This  is  an  aetion  of  ejectment 
brought,  &o. 

This  is  an  action  of  ejectment  brought  Yfj  the  plaintiffs,  who 
claim  that  the  fee  In  the  land  as  purohaeers  at  sheriff's  sale,  under 
a  writ  |of  Jli  fa  against  lands  upon  a  judgment  in  their  fayor 
against  John  L.  Ranney. 

The  defendants  claim  as  assignees  of  Ranney  under  an  assign- 
ment made  on  the  4th  Jan.,  1858,  and  registered  6th  Jan.,  1858. 

The  judgment  against  Ranney  was  entered  upon  8th  January, 
1858,  and  was  registered  on  the  next  day.  The  sale  under  that 
judgment  was  made  on  i5th  Feb.,  1859,  and  the  sheriff's  deed  to 
the  plaintiff  was  executed  5th  March,  1859. 

The  deed  of  this  land  to  the  defendants  of  4th  January,  1858,  Is 
expressed  in  the  deed  itself  to  haye  been  made  in  consideration  of 
fi?e  shillings,  and  by  it  the  land  was  granted  to  the  defendants — 
**  to  hold  as  joint-tenants,  and  not  as  tenants  in  oommon,  and  to 
the  suryiyor  of  them  and  the  heirs  of  such  suryiyor  for  oyer." 
There  is  no  mention  in  thisdeed  of  any  further  oonsideration  than 
the  fiye  shillings. 

On  the  next  day  (5th  January  ,1858]  Ranney  executed  another 
deed  to  the  same  grantees  (the  three  defendants  in  this  aetion), 
in  which  he  recited  his  deed  to  them  of  4th  Jan.,  and  other  conrey- 
ances  which  he  had  made  to  the  same  grantees  of  other  lands ; 
and  he  recites  further,  that  the  lands  mentioned  in  the  said 
indentures  so  referred  to  were  oonyeyed  to  the  said  grantees, 
(although  it  was  not  so  expressed  in  the  said  indentures)  npon  the 
like  trusts  and  for  the  like  purposes  as  those  for  whion  the  said 
Ranney  did  by  the  deed  of  5th  Jan.,  1858»  containing  these  red. 
tals,  assign  to  the  same  grantees  his  personal  estate  and  effects : 
and  by  this  deed  he  assigns  all  his  personal  estate  to  these  defend* 
ants,  their  executors,  administrators  and  aarigns :  To  haye  and  to 
hold  all  the  lands  and  tenements  mentioned  and  described  in  the 
seyeral  indentures  before  mentioned:  and  all  and  singular,  the 
personal  estates  (enumerating  the  yarious  descriptions  of  person- 
alty) to  the  said  grantees  (these  defendants),  their  heirs,  execu- 
tors, administrators  and  assigns,  to  their  own  use  for  oyer ;  but 
upon  the  trusts  thereinafter  mentioned. 

These  trusts  are  to  sell  the  whole  of  the  said  property,  real  and 
personal,  and  out  of  the  proceeds  to  pay  first — Uie  charges  attend- 
ing the  trusts.  Secondly, — ^to  pay  to  a  long  Ust  of  creditors  of 
the  grantor  therein  named,  their  debts  in  full ;  and  thirdly,— to 
take  up  certain  bills  and  notes  that  had  been  made  Or  Indorsed  for 
the  aooommodation  of  the  grantor.  And  the  dsfbndants  covenant 
in  this  deed  that  they  will  fiaithfVilly  execute  the  trusts,  and  wHl 
at  the  request  of  the  parties  of  the  third  part  to  this  deed  (that  Is 
the  creditors  of  the  grantor  who  shall  exeoute  the  deed,  or  the 
major  part  of  them,  aooonnt  with  them  in  writing  eenceming  the 
said  trusts,  and  will  make  a  just  distribution  of  all  trust  monies, 
which  they  shall  receiye,  (after  the  deductions  before  mentioned) 
amongst  the  subscribing  creditors,  according  to  the  true  intent  of 
the  deed. 

Then  follows  a  general  release  from  the  executing  creditors  to 
the  grantor  Ranney,  of  all  actions,  claims  and  demands  on  their 
part,  provided  that  no  creditor  who  should  not  execute  this  deed 
within  80  days  from  the  date,  should  be  entitled  to  any  benefit 
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under  it :  and  the  proportion  of  the  proceeds  which  such  non- 
executing  oredltorB  would  haTC  been  entitled  to  recelTe, — if  they 
had  executed  within  the  time — shall  be  paid  over  to  the  executing 
creditors  in  proportion  to  their  respecUye  debts. 

And  lastly,  it  is  provided,  that  the  trustees  shall  pay  over  to  the 
grantors  any  surplus  that  shall  remain  after  paying  to  the  execut- 
ing creditors  the  whole  of  their  respective  debts,  and  paying  the 
prior  charges  provided  for  in  the  deed. 

When  the  defendants  set  up  their  title  under  these  deeds  at  the 
trial,  several  oljections  were  taken  on  the  part  of  the  plaintiffs,  and 
among  them  the  objection  that,  the  clause  in  the  trust  deed  which 
provides  for  a  release  in  full  by  the  creditors  who  shall  execute 
the  deed,  made  the  assignment  invalid,  because  it  excluded  from 
the  beneit  of  it  all  such  creditors  as  should  refuse  to  accept  of 
their  dividend  out  of  the  property  assigned,  upon  that  condition. 

Doubts  had  been  thrown  out  in  both  the  Common  Law  Courts 
in  this  country  of  the  validity  of  trust  deeds  executed  by  an 
insolvent  debtor  containing  such  a  clause  of  release ;  and  the  learned 
judge  at  the  trial  acceding*  for  the  time,  to  the  oljjection,  directed 
that  a  verdict  should  be  entered  for  the  plaintiffs,  reserving  leave 
by  consent  of  parties  to  the  defendants  to  move  to  have  a  verdict 
entered  in  their  favor,  if  in  the  opinion  of  the  Court  the  plaintiffs 
were  not  entitled  to  recover  upon  the  evidence. 

The  defendants  having  moved  accordingly  in  the  Court  of  Com- 
mon Pleas,  judgment  was  given  making  the  rule  absolute  for 
setting  the  plsintiffs*  verdict  aside,  and  entering  a  verdict  for  the 
defendants;  and  that  judgment  has  been  appealed  from. 

The  other  ol^ections  to  the  defendants'  title,  besides  the  one  I 
have  mentioned,  were  that  the  conveyance  of  the  land  to  the 
defendants  by  the  deed  of  4th  Jan.,  appears  by  the  deed  to  have 
been  made  for  a  consideration  of  five  shillings  only,  and  is  in  effect 
«  voluntary  deed  4  and  that  such  nominal  consideration,  and  no 
other,  being  expressed,  it  was  illegal  to  receive  evidence  aliunde 
to  establish  a  valid  consideration  by  shewing  that  the  land  was  in 
fact  conveyed  to  trustees  to  be  sold  with  the  view  of  paying  the 
grantor's  debts  out  of  the  proceeds. 

It  was  objected  also,  that  the  deed  of  6th  January  was  not 
shewn  by  the  evidence  to  have  been  made  in  full  accordance  with 
what  was  intended  by  the  parties  to  it,  at  the  time  of  the  deed  of 
4th  January  being  executed,  but  varied  in.  several  particulars ; 
wherefore  it  was  contended  that  the  deed  of  4th  January  cannot 
be  said  to  have  been  made  upon  the  considerations  which  may  be 
collected  fron  the  face  of  the  second  deed,  because  they  were  not 
in  the  mind  of  the  grantor  at  the  time,  and  did  not  move  him  to 
make  the  deed  of  the  4th  January. 

And  further,  it  was  objected,  that  the  trust  deed  of  5th  Januaiy 
fiever  having  been  registered,  the  registered  judgment  in  favor  of 
the  plaintiffs  cannot  be  affected  by  it,  and  cannot  be  postponed 
liy  reason  of  the  prior  registration  of  the  first  deed,  if  that  first 
deed  taken  by  itself  does  not  shew  a  valid  title. 

It  was  upon  ihe  otjection  which  I  have  first  stated  and  which 
ifl  relied  on  as  the  4th  reason  of  appeal,  that  the  argument  for  the 
appellants  principally  turned;  but  I  will  first  state  my  opinion 
on  the  other  points :  1st, — As  to  the  exception  that  the  deed  of 
the  4th  of  January,  1858,  being  stated  (in  the  deed  itself)  to  have 
been  made  upon  a  consideration  of  five  shillings,  any  evidence 
^aliunde  to  prove  another  and  more  valuable  consideration  was 
inadmissible,  as  being  repugnant  to  the  deed.  I  have  no  doubt 
that  the  exception  is  not  tenable.  The  titie  of  the  defendant  is 
not  resisted  by  any  person  claiming  to  hold  as  a  purchaser  for 
value  from  Ranney  under  a  deed  made  subsequent  to  that  of  4th 
January,  1858.  This,  therefore  is  not  a  case  under  the  27  Eliza- 
beth, chapw  4,  which  was  made  specially  for  the  protection  of  such 
Bubsequent  purchaser  against  prior  fraudulent  conveyances. 

The  question  is,  whether  the  deed  to  the  defendants  is  void  under 
the  statute  18  Elisabeth,  cap.  6,  passed  for  the  protection  of  cre- 
ditors against  fraudulent  conveyances,  or  is  void  at  common  law  ? 

Whatever  may  have  been  held  in  cases  coming  only  under  the 
Btalute  of  27  Elizabeth,  respecting  voluntary  conveyances  being 
necessarily  and  as  a  legal  inference  void  against  subsequent  pur- 
chasers, upon  which  point  the  language  of  judges  has  not  been 
always  consistent  TRoberts  on  Fraudulent  Conveyances,  chap.  1, 
sees.  4  &  5),  there  is  no  doubt,  I  think,  that  under  the  statute  18 
Elizabeth,  chap.  5,  a  creditor  resisting  a  conveyance  upon  the 


ground  that  in  the  language  of  that  act  ''  it  is  feigned,  covinous 
and  fraudulent,  and  contrived  of  malice,  fraud,  covin,  collusion  or 
guile,  to  the  end,  purpose  and  intent  to  delay,  hinder  or  defraud 
creditors  of  their  just  and  lawful  actions,  debts,"  &c.,  must  show 
something  more  than  the  mere  want  of  adequate  and  valuable  con- 
sideration ;  because  a  man  acting  honestiy  and  in  good  faith,  and 
having  no  design  to  delay  or  d<?eat  creditors,  is  not  disabled  by 
that  statute,  or  unable  at  common  law  to  make  a  voluntary  gift  of 
his  lands;— or  at  least  it  may  be  said  that  the  jury  must  be 
satisfied  of  something  more  than  merely  that  the  deed  was  made 
without  a  valuable  consideration,  before  tJbiey  can  find  it  to  be 
fraudulent  as  against  creditors. 

And  if,  as  against  persons  not  becoming  creditors  subsequent  to 
the  deed,  but  who  were  creditors  before  it  was  made,  the  juiy 
cannot  properly  be  told  that  in  the  absence  of  other  evidence  thoy 
may  treat  the  total  absence  of  consideration,  or  a  grossly  inade- 
quate consideration,  as  prima  facie  leading  to  a  conclusion  of 
fraudulent  intent,  then  it  must  on  the  other  hand  be  open  to  the 
person  claiming  under  the  deed  to  uphold  it  against  the  imputation 
of  fraud,  by  giving  evidence  dehors  the  deed  of  the  intent  and 
purposes  for  which  it  was  really  made. 

The  case  of  OaU  v.  WiUiameon  (8  M.  &  W.  405),  cited  in  the 
judgment  appealed  from,  is  a  clear  authority  on  that  point ;  and 
it  is  indeed  admitted  in  this  case  that  the  conveyance  by  Banney 
to  the  defendants  was  in  fact  made  in  good  faith,  and  was  not  col- 
lusive, but  really  intended  for  the  benefit  of  creditors ;  while  the 
objection  which  I  am  now  considering  is  founded  upon  the  assump- 
tion of  the  deed  being  purely  voluntary,  and  without  a^y  other 
consideration  than  that  which  the  deed  of  4th  January  expresses. 

The  admission  would  of  itself  take  this  case  out  of  the  statute, 
which  says  not  a  word  of  voluntary  conveyances,  and  still  less 
provides  that  deeds  appearing  on  the  face  of  them  to  be  voluntary 
shall  without  hearing  evidence  upon  the  troth  of  the  case  be 
treated  as  void,  however  honestiy  intended,  and  though  not  made 
to  defeat  creditors. 

Then  if  evidence  could  be  properly  recttved,  as  I  have  no  doubt 
it  could,  to  show  that  the  nominal  consideration  of  five  shillings 
expressed  in  the  deed  was  not  the  only  consideration  upon  which 
it  was  made,  we  must  be  at  liberty  to  receive  evidence  of  what  the 
real  purooses  and  objects  of  the  deed  were ;  and  when  this  point 
is  settled,  it  cannot  be  seriously  contended  that  the  case  can  be  at 
all  affected  by  the  circumstance  that  Banney  seems  to  have 
changed  his  mind  in  respect  to  some  of  the  arrangements  which 
he  had  in  view  between  the  execution  of  the  deed  of  the  4th 
January,  and  of  the  declaration  of  truBt  made  on  the  following 
day. 

The  execution  of  the  first  deed,  while  we  are  considering  the  que«- 
ion  of  fraud  or  no  fr^ud,  must  be  looked  upon  as  the  mere  inception 
of  the  arrangement — a  preparation  for  securing  the  general  body  of 
his  creditors,  by  creating  the  trust  which  he  bad  then  in  his  mind, 
and  which  he  perfected  the  next  day.  It  should  be  all  regarded 
as  one  transaction  (11  L.  J.  N.  S.  Chancery,  105),  and  it  can  be 
no  objection  that  the  declaration  of  trust  which  he  executed 
diffiered  in  some  respects  in  its  details  from  that  which  he  had 
contemplated  the  day  before ;  that  could  not  have  the  effect  of 
establishing  firaud  against  the  truth  of  the  case. 

Then  as  to  the  point  that  the  trust  deed  of  5th  January  having 
never  been  registered,  the  judgment  of  the  plaintiffs,  though  sub- 
sequent, being  executed  on  the  8th  January  and  registered  on  the 
9th  January,  1858,  will  prevail  over  the  defendants'  registered 
conveyances  of  the  4th  January:  what  the  plidntiffs  mean  to  con- 
tend is,  that  the  deed  to  the  defendants  of  4th  January,  if  it  stood 
alone,  must  be  treated  as  fraudulent,  because  it  is  on  the  face  of 
it  voluntai7 ;  that  it  could  not  have  stood  alone  against  the  judg- 
ment creditors,  and  cannot  receive  aid  from  the  declaration  of 
trust,  because  that  deed  is  stiU  unregistered,  and  so  must  be 
treated  as  fraudulent  against  the  plaintiffs'  registered  judgment. 
(ConsoL  Stat  V.  C,  cap.  89,  sec.  53.) 

But  I  think  it  was  rightiy  held,  in  the  court  below,  that  as  soon 
as  we  find  that  the  authorities  warrant  the  refusing  to  exclude 
evidence  of  a  consideration  beyond  the  five  shillings  expressed  is 
the  deed,  there  seems  to  be  an  end  of  this  objection.  It  is  under 
the  deed  of  the  4th  Januaiy,  1858,  that  the  defendants  make  titie ; 
and  if  that  deed  is  not  in  itself  void,  merely  because  a  valuable 
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oonsideration  does  not  appear  on  the  face  of  it,  then  all  descrip- 
tioDB  of  eTidenoe  may  be  resorted  to  in  order  to  ascertain  the  real 
objects  and  intention  of  that  deed,  and  thus  to  settle  the  question 
of  bona  fides.  The  objection  amounts  to  this — that  the  unregis- 
tered declaration  of  trust  is  not  admissible  eTidenoe,  even  to  show 
the  object  with  which  the  first  deed  was  made,  because  we  are  to 
take  the  declaration  of  trust  to  be  Toid  as  against  these  plmntiffs, 
who  registered  their  judgment.  That  proTiso  of  the  Registry  law, 
howerer,  would  only  extend  to  prcTent  the  declaration  of  trust 
from  directly  affecting  the  plaintiffs'  interest.  It  could  not  annul 
the  trust  as  between  Ranney  and  his  assignees,  which  might  be 
established  as  well  without  deed  as  by  a  deed  registered.  And, 
firaud  apart,  if  the  deed  of  4th  January  must  stand  alone,  then  the 
defendants  would  hold  the  estate  discharged  from  the  trusts,  if  the 
deed  of  6th  January  could  not  be  adyanced  for  any  purpose  in  this 
case.  The  effect  of  the  declaration  of  trust  is  to  cut  down  the 
estate  of  the  defendants ;  and  the  effect  of  the  Statute  of  Frauds, 
in  its  profision  regarding  trusts,  is,  not  to  require  that  all  trusts 
shall  be  created  by  writing,  but  that  they  shall  be  manifested  and 

groTcd  by  writing,  plainly  meaning  that  there  should  be  evidence 
I  writing  proTing  Uiat  there  was  such  a  trust.  And  on  this  prin- 
ciple it  is  Uiat  an  express  declaration  of  trust  by  a  bankrupt,  after 
his  bankruptcy  has  been  held  good,  and  when  a  defendant  by  his 
answer  in  Chancery  admits  a  trust,  it  is  taken  as  sufficient  to 
establish  it.  (8  Vesey,  707 ;  1  Atkins,  69 ;  2  Yemon,  288.) 
Besides  this,  it  is  admitted  in  this  ease  that  the  trustees  have  acted 
in  the  trust,  and  have  sold  real  and  personal  property  to  the 
amount  of  £7000  or  £8000.  This  last  circumstance  too  deserres 
notice  in  determining  the  main  point  in  the  ease,  that  is,  whether 
this  assignment  of  Banney's  real  estate  for  the  benefit  of  his  cre- 
ditors should  be  held  fraudulent  and  void  on  aocount  of  the  clause 
in  the  declaration  of  trust,  which  exacts  from  all  executing  credi- 
tors a  release  of  their  debts  and  demands  in  full,  as  the  condition 
of  their  receiring  any  benefit  from  the  proceeds  of  the  property 
assigned. 

We  should  not,  except  upon  the  most  clear  and  condusiye 
authority,  determine  that  a  deed  is  Toid  which  has  already  been 
acted  upon  to  so  great  an  extent ;  for  though  b<ma  fide  purchasers 
fVom  the  assignees,  without  notice  of  the  terms  of  their  trust, 
might  not  be  exposed  to  be  disturbed  in  their  titles,  yet  litigation 
might  spring  up  in  regard  eren  to  the  property  that  has  been  sold 
by  the  defendants,  and  the  affairs  of  the  trust  might  be  placed  in 
an  embarrassing  position. 

In  the  case  of  Owen  t.  Boddy  (5  Ad.  &  £11.  28),  determined  in 
1836;  and  in  the  later  cases  of  Jonee  t.  Whitbread  (11  C.  B.  406), 
and  Coatee  t.  WilUame  (7  Ex.  296),  assignments  which  had  been 
made  by  debtors  of  their  estates  to  trustees  for  payment  of  their 
debts,  were  resisted  by  execution  creditors,  on  account  of  a  clause 
which  the  assignment  in  each  case  contained,  proTiding  for  the 
trustees  continuing  the  business  which  the  debtor  had  been  carry- 
ing on,  in  order  to  the  winding  up  more  adTantageously  the  affairs 
of  the  estate.  The  terms  of  this  proTision  were  not  exactly  the 
same  in  all  cases :  the  deed  that  was  executed  in  Owen  ▼.  Boddy, 
being  such  as  afforded  more  ground  than  the  deeds  in  the  two 
other  cases,  for  contending  that  the  business  being  to  be  carried 
on  for  the  benefit  of  the  creditors  of  the  assignor,  who  were  to  be 
piud  diyidends  ratably  out  of  the  proceeds  of  the  business  on 
account  of  their  debts,  it  would  follow,  as  a  consequence,  that  the 
creditors  who,  by  executing  the  deed,  should  come  in  under  it, 
and  participate  in  the  profits,  would  render  themselres  liable  as 

Partners  for  all  the  debts  contracted  in  carrying  on  the  business, 
t  was  on  that  account  objected  by  the  execution  creditor  that  the 
assignment  did  not  make  pronsion  for  a  just  distribution  of  the 
effects  of  the  debtor  among  his  creditors — since  those  only  could 
take  the  benefit  of  it  who  might  be  willing  to  subscribe  a  deed 
making  them  partners  with  the  trustees, — that  they  might  justly 
object  to  incurring  such  a  liability ;  and  besides,  as  was  remarked 
in  discussing,  at  a  later  day,  the  effect  of  such  a  provision,  it  is  to 
be  considered  that  by  employing  in  trade  the  goods  and  the  assets 
of  the  debtor,  *'  they  put  in  peril  the  effects  which  ought  to  have 
been  divided  equally  amongst  the  creditors"  (Hickman  v  Cox,  8 
L.  T.  N.  8.  142). 

It  was  put  strongly  to  the  court  that  the  creditors  generally 
oould  not  be  expected  to  become  parties  to  such  a  deed,  and  yet. 


if  they  did  not  come  in,  they  would  be  delayed  and  hindered  of  their 
just  actions  and  debts  within  the  meaning  of  the  statute  18  Elis. 

The  validity  of  the  assignment  had  been  objected  to  upon  ano- 
ther ground  connected  with  this  same  provision.  The  court 
thought  that  first  objection  futile,  and  disposed  of  It  at  once ;  but 
the  second  objection  of  the  deed  seeming  to  make  the  creditors 
partners  with  the  trustees  in  carrying  on  the  business,  brought 
up,  as  Lord  Deoman  remarked,  a  very  donbtAil  question,  upon 
which  the  court  must  take  time  to  consider. 

A  fortnight  afterwards  in  the  same  term.  Lord  Denman  dis- 
posed of  the  case,  as  follows:  **0n  consideration  we  think  that 
upon  the  second  ground  of  objection,  this  assignment  was  not 
good.  The  deed  imposed  such  terms  as  might  have  oonstituted  a 
partnership  among  the  persons  executing  it ;  and  those  were  terms 
to  which  creditors  were  not  bound  to  submit  The  assignment, 
therefore,  was  invalid." 

In  the  two  later  eases  to  which  I  have  already  referred,  of  Jonee 
V.  Whitbread  and  of  Coatee  v.  WUUame,  the  deeds  of  assignment, 
in  both  cases,  exactly  the  same  in  their  terms,  were  substantially 
different  from  that  in  Owen  v.  Boddy,  in  the  nature  and  extent  of 
the  provision  which  they  all  contained  for  continuing  the  business 
of  the  debtor  by  the  trustees  for  the  l>enefit  of  the  creditors. 

The  courts  which  determined  the  two  last  eases,  held  that  the 
assignments  then  before  them,  did  clearly  not  make  the  executing 
creditors  partners  with  the  trustees  in  the  business  to  be  carried 
on,  and  therefore  held  that  the  objection  taken  on  that  ground  to 
the  assignment  was  not  fatal.  They  pointed  out  essential  differ- 
ences between  the  provisions  respecting  the  continued  business, 
contained  in  those  Msignments,  and  that  in  question,  in  Owen  v. 
Boddy,  and  grounded  their  decision  entirely  upon  that  difference. 

Fifteen  years  had  elapsed  between  the  judgment  given  in  Owen 
V.  Boddy  and  those  cases,  which  afforded  ample  time  for  oonsider- 
ing  the  soundness  of  the  decision  in  Owen  v.  Boddy,  first,  as  to  the 
legal  inferenoe,  that  the  executing  creditors  would,  in  that  case^ 
have  made  themselves  partners  with  the  trustees  in  the  business 
to  be  carried  on ;  and  next  ss  to  the  consequence  of  such  a  provi- 
sion— that  being  unjust  and  unreasonable  in  itself,  it  invalidated 
the  assignment 

The  only  doubt  which  the  oourts  seemed  to  have  in  either  of 
the  later  cases  was,  as  to  the  effect  of  the  assignment  before  them 
in  creating  a  partnership  business.  If  it  had  done  so,  they  seemed 
quite  prepared  to  have  followed  Owen  v.  Boddy  in  holding  the 
assignment  to  be  invalid ;  and  while  they  pointed  out  what  they 
considered  to  be  essential  differences  between  the  terms  of  the 
assignments,  they  did  not  seem  to  doubt  that  upon  the  question  of 
partnership  or  no  partnership,  Owen  v.  Boddy  had  been  rightly 
decided.  They*  intimated  no  dissent  fh>m  that  judgment  on  either 
ground,  but  they  held  it  not  applicable  in  the  cases  before  them^ 
on  account  of  the  difference  of  the  terms  of  the  assignments. 

The  late  Lord  Chief  Justice  Jervis,  of  the  Common  Pleas,  in 
giving  judgment  in  Jonee  v.  Whitbread,  explained  the  only  ground  of 
the  difference.  **  As  to  the  first  point,"  he  said«  **  the  court  granted 
the  rule  expressly  for  the  purpose  of  having  the  deed  contrasted 
with  that  upon  which  the  case  of  Owen  v.  Boddy  had  been  de<nded." 
Upon  examining  that  case,  however,  he  remarked,  **  I  am  of  opi- 
nion, that  it  is  not  applicable  to  the  present,  for  thera  the  deed 
contained  minute  provisions  investing  the  trustees  with  power  to 
carry  on  the  trade,  for  which  purpose  they  were  authorised  to  lay 
out  money  in  payment  of  rent,  &c.,  and  in  keeping  up  the  stock ; 
and  the  court  hM  the  deed  void,  ae  being  one  which  creditore  could 
not  reaeonably  be  ea^ected  to  become  partiee  to.  Hera,  however,  the 
deed  contemplates  the  sale  of  the  property,  and  the  winding  up 
the  business.  And  the  power  given  to  the  trustees  to  carry  on 
the  trade,  was  evidently  intend^  to  be  meraly  subsidiary  to  the 
winding  up  of  the  concern." 

In  the  same  case,  Maule,  J.,  expresses  his  entira  ooneurranoe  in 
the  decision  of  Owen  v.  Boddy,  **  1  also  think,"  he  said,  **  for  the 
raasons  already  given,  that  this  case  is  clearly  distinguishable 
from  Owen  v.  Boddy.  **  What  is  there  said  by  Lord  Denman, 
undentanding  his  language  with  a  reasonable  raferance  to  what 
he  is  speaking  about,  lays  down,  I  think,  a  sound  and  a  raason- 
able  rule. 

'*  The  main  object  of  the  deed  in  that  case  was  the  carrying  on 
an  extensive  business  for  the  purpose  of  making  money  to  pay  the 
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ereditors  who  became  parties  to  the  deed.  Here  the  object  is 
merely  to  wind  up  the  concern.  That  is  a  clear,  plain,  and  intel- 
ligible distinction.*' 

While  the  argument  was  going  on  the  Chief  Justice  interposed 
with  this  obserration,  "  The  deed  in  Owen  t.  Bodjf  contemplated 
the  doing  of  many  things,  bat  there  mast  be  some  limit.  The 
meaning  of  that  ease,  I  apprehend,  is,  that  the  deed  woe  one  which 
no  creditor  eouid  in  reaeon  be  expected  to  execute.**  And  Maale,  J., 
in  the  coarse  of  the  disoossion,  vindicated  the  decision  of  Owen 
y,Boddjf  by  these  very  clear  and  forcible  obserrations :  "  All  deeds 
of  this  sort  are  within  the  leOer  of  18  Elis.  chap.  6,  sec.  2,  which 
declares  that  all  deeds  made  to  or  for  any  intent  or  purpose  before 
declared  and  expressed  shall  be  Toid ;  that  is,  all  deeds  made  to 
or  for  any  of  the  intents  or  purposes  mentioned  in  section  1,  tIs.  : 
'  to  delay,  hinder,  or  defraud  creditors  and  others  of  their  Just 
and  lawful  actions,  suits  and  debts,*  &c.*'  "  In  Picketock  t. 
Lyeter,  8  M.  &  B.  871,  however,  it  was  decided  that  if  a  man 
assigns  all  his  property  to  a  trustee,  simply  with  the  purpose 
of  having  it  fairly  distributed  among  all  his  creditors^  such  an 
assignment,  although  it  may  have  the  effect  of  hindering  and 
delaying  a  particular  creditor  of  his  execution,  is  not  within  the 
spirit  of  the  act,  and  therefore  is  not  void,  because  it  does  not 
deprive  any  of  the  creditors  of  his  fair  share  of  the  debtor's  pro- 
perty, if  he  chooses  to  become  a  party  to  the  deed.  The  deed  in 
Owen  V.  Boddy  differed  from  ordinary  deeds  of  this  sort  on  the 
ground  that  It  was  not  simply  an  assignment  for  equal  distribu- 
tion, but  one  by  which  each  creditor  was  to  participate  in  the 
proceeds  only  on  condition  of  his  assenting  to  the  trustees  carrying 
on  the  trade  as  they  pleased,  until  interrupted  by  the  major  part 
of  the  creditors.  The  observation  of  Lord  Denman,  which  my 
brother  Miller  professes  not  to  understand,  '  that  the  deed  imposed 
such  terms  as  might  have  constituted  a  partnership  among  the 
parties  executing  it,  and  those  were  terms  to  which  creditors  were 
not  bound  to  submit,'  means  no  more  than  this :  that  the  deed 
before  them  was  not  such  a  deed  as  it  W€U  reasonable  to  expect  a  cred- 
itor willing  to  take  his  fair  share  of  the  debtor's  property,  to  accede 
to  ;  just  as  an  offer  of  payment  accompanied  by  a  requisition  of  a 
receipt  in  full  of  all  demands  is  not  such  a  tender  as  the  creditor 
is  bound  to  accept,  that  is,  his  position  is  not  deteriorated  by  his 
rejection  of  it  In  that  case  there  were  large  proTisions  for 
carrying  ou  the  trade,  and  the  creditors  were  to  look  for  the 
fatnre  profits." 

I  have  cited  these  observations  at  length  because  it  appears  to 
me  they  are  extremely  Just  and  forcible,  and  are  well  worth 
recurring  to  in  aU  discussions  upon  such  questions  as  that  now 
before  us. 

In  the  case  in  the  Exchequer  of  Coates  v.  Williams,  which 
followed  soon  after  Jones  v.  Whitbread,  the  court  upheld  a 
Binilar  assignment  against  the  same  objection,  distinguishing  the 
ease  from  Owen  v.  Bwidy,  and  finding  no  fault  with  any  thing  that 
liad  been  decided  in  that  case. 

In  none  of  these  cases  was  a  doubt  expressed,  that  if  the  cred- 
itors were  by  the  deed  made  partners  with  the  trustees,  and  if 
that  were  a  consequence  which  creditors  willing  to  take  their  fair 
■hare  of  the  debtors  property,  could  not  be  expected  to  accede  to, 
the  insertion  of  such  terms  in  the  deed  would  make  it  void  under 
the  Statute  18  Eliz.  chap.  6,  and  deprive  it  of  the  support  of  such 
oases  as  Pickstock  v.  Lyster ;  which  case,  it  may  be  noted,  cer- 
tainly contained  no  provision  for  releasing  the  debtor  from  his 
debts.  No  express  authority  seems  to  have  been  cited  in 
support  of  the  position,  that  the  insertion  of  an  unreasonable 
stipulation  in  the  deed  would  render  it  invalid.  The  Court  seems 
in  OwM  V.  Boddy  to  have  taken  that  ground  upon  reason  and  prin- 
ciple, and  from  that  time  to  the  present  it  seems  to  have  been 
acquiesced  in. 

In  regard,  however,  to  the  first  point  decided  in  Owen  v.  Boddy, 
namely,  whether  the  deed  made  the  executing  creditors  partners 
in  carrying  on  the  business  that  was  provided  for  under  it— though 
Otmn  V.  Boddy  can  perhaps  not  be  said  to  have  been  over-ruled, 
its  authority  has  lately  been  greatly  shaken,  by  the  decision  in 
the  House  of  Lords  of  the  case  of  Hickman  v.  Cox,  8  Law  Times, 
Bep.  N.  S.  186,  Oct  20,  1860,  an  action  instituted  in  the  Court 
of  Common  Pleas. 

That  cue  put  the  soundness  of  the  deolBloa  in  Own  v.  Bodiy 


on  the  question  of  partnership  or  no  partnership  to  a  severe  test, 
for  assuming  that  the  deed  of  assignment  did  in  that  case  make 
the  creditors  partners,  an  action  was  brought  against  two  of  the 
executing  creditors,  on  the  ground  that  they  were  liable  as  part- 
ners upon  bills  of  exchange  drawn  upon  and  accepted  by  "  The 
Scranton  Iron  Company,"  under  which  name  the  trustees  in  the 
assignment  carried  on  a  business  provided  for  in  the  assignment 
for  the  benefit  of  the  creditors  of  the  debtor  who  made  it.  The 
deed  as  regarded  this  feature  of  it  scarcely  differed;  if  at  all,  in 
its  nature  from  that  in  Owen  v.  Boddy,  and  the  four  very  learned 
Judges  of  the  Court  of  Common  Pleas  who  heard  the  argument, 
Lord  Chief  Justice  Jervis,  Cresswell,  Williams,  and  Willis,  JJ., 
after  taking  time  to  deliberate,  held  the  case  to  be  undistinguish- 
able  from  Owen  v.  Boddy  as  regarded  the  question  of  partnership, 
and  on  the  authority  of  that  case  directed  a  verdict  to  be  entered 
for  the  plaintiff. 

The  Judgment  was  appealed  from,  and  in  the  Exchequer  Cham- 
ber, and  after  a  very  long  and  learned  discussion  before  six  Judges 
of  the  Queen's  Bench  and  Exchequer,  and  many  months  taken  to 
consider,  three  of  the  learned  judges  held  that  the  creditors  were 
liable  as  partners,  and  three  held  that  they  were  not 

The  court  being  thus  equally  divided  the  judgment  given  below 
was  in  effect  affirmed,  and  after  some  hesitation  as  to  the  right  to 
carry  the  case  ftirther,  there  was  an  appeal  to  the  House  of  Lords, 
where  the  point  of  partnership  was  again  argued  very  fully,  and 
upon  a  question  put  to  the  learned  Judges — the  six  who  were  in 
attendance  were  equally  divided  in  opinion,  and  the  Law  Lords 
present,  vis. :  the  Lord  Chancellor,  Lord  Brougham,  Lord  Cran- 
worth.  Lord  Wensleydale,  and  Lord  Chelmeford,  were  unanimous 
in  holding  that  the  creditors  were  not  liable  as  partners,  and  so 
they  reversed  the  judgment  of  the  Court  of  Common  Pleas, 
though  it  had  received  the  concurrence  of  a  large  majority  of  the 
judges  who  had  dealt  with  the  question  in  its  different  stages. 

The  case  is  remarkable  for  the  difference  of  opinion  and  the 
unsettled  state  of  the  law  which  it  exhibits,  not  only  upon  the 
main  question,  ^but  upon  several  points  which  are  incidentally 
discussed. 

The  Judgment  in  the  House  of  Lords  did  not  go  the  length  of 
over-ruling  the  Judgment  in  Owen  v.  Boddy,  even  upon  the  legal 
question  of  partnership,  but  proceeded  rather  upon  an  alleged 
difference  between  the  two  assignments,  though  it  must  be  admit- 
ted, I  think,  that  in  the  result  of  all  these  discussions  the  autho- 
rity of  Owen  V.  Boddy  upon  the  question  of  partnership  or  no 
|>artner8hip,  has  been  greatly  shaken. 

But  I  do  not  perceive  that  since  that  case  was  decided  any  fault 
has  been  found  with  it,  so  far  as  it  determined  that  if  the  credi- 
tors executing  would  be  liable  as  partners  for  debts  to  be  incurred 
in  carrying  on  the  business ;  that  would  fully  Justify  the  creditors 
in  declining  to  execute  the  trust  deed,  and  that  it  should  follow 
as  a  consequence  that  the  creditor  so  refusing  could  enforce  his 
execution  against  the  goods  notwithstanding  the  assignment 
Lord  Cranworth,  who  went  fully  into  the  case  In  the  House  of 
Lords,  and  whose  Judgment  is  to  my  mind  one  of  the  most  satis- 
factory, speaking  of  Owen  v.  Boddy,  says,  **  It  was  at  most  a 
dictum,"  (alluding  to  the  observation  of  Lord  Penman,  that  the 
deed  imposed  such  terms  as  might  have  constituted  a  partnership 
among  the  persons  executing  it — not  pronouncing  that  it  did,)  and 
he  adds,  *'  The  Court  of  Queen's  Bench  were  quite  right  in  holding 
that  the  creditors  were  justified  in  reftising  to  execute  the  deed 
tendered  to  them,  and  that  is  all  that  was  decided."  His  Lord- 
ship meant,  no  doubt,  that  that  was  all  that  was  decided  in  the 
case  which  touched  the  question  of  partnership,  for  there  was  this 
certainly  decided  in  the  case,  which  does  not  appear  since  to  have 
been  disputed — that  as  the  deed  imposed  such  terms  as  might 
have  constituted  a  partnership,  *'  those  were  terms  to  which  credi- 
tors were  not  bound  to  submit,  and  that  the  assignment  was 
therefore  invalid  (See  5  A.  &  B.  87). 

Lord  Wenleysdale  is  equally  explicit  on  this  point.  "  The  case 
of  Owen  V.  Boddy,**  his  Lordship  said,  '*  on  which  some  reliance 
was  placed,  is  really  no  authority  for  holding  that  the  creditors 
by  subscription  became  actual  partners.  In  the  short  Judgment 
of  Lord  Deoman  the  expression  used  is  not  that  the  deed  imposed 
such  conditions  as  would  have  constituted  a  partnership  amongst 
those  who  subscribed  it,  but  as  might  have  had  the  effect,  which  is 
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*  maoh  man  doabtfnl  ezpresaioii.  It  was  quite  enough  for  the 
deoiaion  of  that  case  that  the  snbeeription  exposed  them  to  the 
peril  of  being  considered  partners,  of  which  peril  the  opinions 
of  the  majority  of  the  judges  leave  no  doubt,  and  that  prevented 
the  deed  from  being  a  fair  deed  and  good  against  creditors.  So  did 
the  provision  that  the  effects  which  ought  to  ha?e  been  divided 
eqnallj  amongst  the  creditors  should  be  put  in  peril  by  being 
employed  in  ^ade." 

I  have  gone  into  this  long  and,  I  fear,  tedious  statement  of  the 
discussions  and  judgments  in  this  much  agitated  case  of  Mickman 
Y.  Cox,  not  because  the  question  of  a  partnership  in  fact,  upon 
which  alone  that  case  necessarily  turned,  has  any  bearing  upon 
the  case  now  before  us,  but  for  the  purpose  of  shewing  that  the 
correctness  of  what  was  decided  in  Owen  t.  Boddy,  which  has 
a  direct  bearing  upon  the  present  case,  is  no  more  called  in 
question  in  this  latest  judgment  of  Hickman  t.  Coz,  than  in 
the  other  intermediate  cases  to  which  I  have  referred,  but  that 
it  seems  to  be  still  recognised  fully,  and  with  no  intimation  of  a 
doubt,  that  is,  that  even  the  peril  of  being  considered  partners  in 
consequence  of  a  provision  contained  in  that  assignment,  made  it 
Ik  deed  which  the  creditors  generally  would  not  be  expected  to 
aign,  and  that,  in  the  words  of  Lord  Wensleydale,  <<  prevented  it 
from  being  a  fair  deed  and  good  against  creditors. '' 

Connecting,  then,  this  deduction  from  the  class  of  cases  I  have 
been  referring  to  with  what  was  so  well  expressed  by  Maule,  J^ 
in  Jonee  v.  WkUbread,  in  the  passage  I  have  already  cited,  it 
I4>pear8  to  me  that  the  general  principle  on  which  the  court  acted 
in  Owen  v.  Boddg,  instead  of  being  in  -any  degree  shaken  by  the 
judgments  or  discussions  in  the  subsequent  cases,  has  been  mate- 
rially strengthened  and  confirmed  by  them,  for  all  the  difference 
of  opinion  was  upon  the  question  of  partnership,  which  we  have 
nothing  to  do  with  in  this  case. 

Then  we  have  here  a  case  in  which  Banney,  who,  it  is  clear* 
was  at  the  time  deeply  indebted,  makes,  on  the  4th  January,  1868* 
a  deed  to  certain  trustees,  of  something  less  than  two  acres  of 
land  in  the  township  of  Qrantham,  being  the  land  for  which  the 
^ectment  is  brought ;  and  on  the  next  day  he  executed  another 
deed,  in  which  the  fact  that  he  was  insolvent  is  recited ;  and  that 
be  had  agreed  to  assign  all  and  singular  his  real  and  personal  estate 
and  effects  to  these  defendants  as  trustees  for  the  benefit  of  his 
creditors ;  and  that  in  pursuance  and  part  performance  of  the 
agreement,  he  had  assigned  to  these  defendants  by  five  several 
deeds,  all  bearing  the  same  date,  certain  real  estates  mtoate  in  as 
many  different  counties ;  and  it  is  reeited  that  such  estates  were 
so  conveyed  to  the  defendants  (though  not  so  expressed  in  the 
said  indentures),  upon  the  like  trusts,  and  for  the  like  purposes, 
•8  those  for  which  he  did  by  the  same  deed  of  6Ui  January,  1868, 
assign  all  his  personal  estates  and  effects  to  the  same  trustees. 
And  after  these  recitals,  Kanney  proceeds  by  this  deed  to  assign 
specifically  a  certain  schooner  by  name,  and  certain  leasehold 
properties  in  the  town  of  Brantford,  and  also  all  and  singular  the 
8tock4n-trade,  goods,  wares,  merchandise,  household  goods,  fur- 
niture, bank  stock,  and  all  other  stocks,  bills,  bonds,  notes, 
accounts,  judgments,  mortgages,  and  other  securities  for  money, 
debts,  chattels,  and  all  other  personal  estate  whatsoever  and 
wheresoever,  which  he,  the  said  Banney,  or  any  person  or  persons 
in  trust  for  him,  then  was  in  any.way  possessed  of,  interested  in, 
or  entitled  to-~To  have  and  to  hold  all  and  singular  the  lands  and 
tenements  particularly  described  in  the  eaid  several  indenturee,  and 
the  said  stock-in-trs4e,  &c.  (going  through  the  same  enumeration), 
debts,  chattels,  and  other  personal  estate  in  trust,  &o.,  setting 
out  such  trusts  as  are  usually  found  in  assignments  of  this  kind. 
The  assignment  contains  a  long  list  of  debts,  which  are  to  be  paid 
in  full  before  any  dividend  is  padd  to  other  creditors.  No  objec- 
tion has  been  taken  on  aocount  of  these  preference  claims.  But 
we  have  been  asked  to  hold  the  assignment  invalid  as  against  the 
pl^ntiffs  in  this  action,  on  aocount  of  the  following  provisions  at 
the  end  of  the  deed :  <'  And  the  said  parties  of  Sie  third  part 
(that  is,  the  creditors  executing  the  deed)  for  the  consideration 
aforesaid,  do  severally,  for  themselves  and  their  respective  part- 
ners, release  unto  the  said  party  of  the  first  part  (the  assignor) 
all  manner  of  action  and  actions,  bonds,  notes,  bills,  judgments, 
executions,  and  all  other  claims  and  demands  whatsoever,  from 
the  beginning  of  the  world  to  the  day  before  the  date  hereof: 


Provided  always,  that  every  such  creditor  as  shall  not  come  in 
and  execute  these  presents  within  80  days  from  the  date  thereof, 
shall  not  be  entitl^  to  any  distribution  or  advantage  therefrom 
whatsoever;  and  in  such  case  the  proportion  or  proportions  of 
the  premises  hereby  assigned,  which  such  creditor  or  creditors 
would  have  been  entitled  to  receive  if  he  had  executed  the  same 
within  the  time  aforesaid,  shall  be  paid  over  to  the  said  parties  of 
the  third  part  in  proportion  to  their  respective  debts. 

<<  And  it  is  lastly  agreed,  that  when  the  said  parties  of  th^  third 
part  shall  have  received  the  whole  of  their  respective  debts,  and 
all  charges,  commissions,  and  allowances,  shall  have  been  dedooied 
flrom  the  said  trust  moneys,  the  said  partiea  of  the  second  pavt 
shall  deliver  and  pay  over  the  remainder  (if  any)  to  tbe  said  party 
of  the  first  part,  his  executors  or  administrators." 

Now,  in  the  first  place,  independently  of  any  thing  that  can  be 
cited  as  authority  bearing  upon  the  question,  is  this  a  reasonable 
and  just  provision  which  subjects  all  creditors  of  Banney  to  these 
conditions  before  they  can  gain  a  right  under  the  deed  to  share  in 
the  proceeds  of  the  real  or  personal  property  assigned — first,  that 
they  must  execute  the  deed  within  80  days ;  and,  secondly,' that 
they  must  consent  to  accept  in  full  of  their  debts  whatever  divl* 
dend  may  fall  to  them,  according  to  the  terms  of  the  deed ;  and 
must,  in  consideration  of  their  expectations  under  the  deed,  re- 
lease Banney  from  all  debts  due  to  them  at  the  date  of  the  deed. 
Our  Stat  22*^0.,  chap.  06,  sec.  19,  against  ftraodulent  preferences, 
cannot  affect  this  case,  because  it  was  passed  after  the  assignment 
was  made.  There  are  many  cases  which  would  seem  to  warrant 
us  in  holding  that,  at  common  law,  Banney  would  have  been  at 
liberty  to  do  what  he  did  by  this  deed,  notwithstanding  it  had  the 
effect  of  giving  to  some  of  his  creditors  a  preference  over  others ; 
and  that  he  would  have  been  equally  at  liberty  to  do  this  notwith- 
standing the  statute  18  £Iis.,  chap.  5,  provided  his  assignment 
was  not  a  fraudulent  contrivance  to  keep  off  creditors,  and  made 
upon  some  secret  trust  or  reservation  in  his  own  favour  (1  M.  & 
Sel.  896,  8  M.  &  Sel.  876).  But  although  he  might,  no  doubt, 
consistently  under  the  common  law,  and  with  that  statute,  have 
transferred  his  property  directly  to  one  or  mere  of  his  creditors, 
or  as  much  of  it  as  might  be  necessary  for  payment  of  his  or  their 
debts,  yet,  if  the  law  is  correctly  laid  down  by  the  learned  judges, 
in  Jonee  v.  Whitbread,  an  assignment  to  trustees,  for  the  pay- 
ment of  debts  would  not  be  legal,  and  could  not  have  the  effect 
of  tying  up  his  property  so  as  to  protect  it  against  execution 
creditors,  unless  it  was  made  simply  for  the  purpose  of  having 
it  fairly  distributed  among  all  his  creditors. 

And,  in  reason,  it  certainly  would  seem  to  follow,  that  an  as- 
signment should  be  held  to  be  invalid  which  provided  that  a  large 
body  of  creditors  should  be  paid  in  full  out  of  the  proceeds  before 
the  otiier  creditors  should  receive  any  dividend ;  for  this  might 
end  in  their  receiving  little  or  nothing  out  of  a  large  property ; 
and  which,  moreover,  allowed  no  creditor  to  participate  to  any 
extent  in  the  proceeds  of  the  goods  assigned,  unless  he  would  be 
content  to  confine  himself  to  what  he  should  receive  under  the 
trust,  and  to  release  his  debtor  from  all  claim.  But,  after  all,  if 
we  look  at  what  the  statute  18  Blis.,  chap  6,  does  prohibit,  and 
according  to  its  recital  it  was  intended  to  prohibit,  and  if  we  con- 
sider further,  as  I  think  we  must,  that  the  statute  was  intended  to 
go  at  least  as  far  as  the  common  law  was  understood  to  have  gone 
before  in  restraining  alienations  to  (he  prejudice  of  creditors,  then 
we  must  conclude  that  it  was  only  "feigned,  covinous,  andfraudu' 
lent  conveyances,  contrived  of  malice,  fraud  or  guile,  to  delay, 
hinder  or  defraud  creditors,"  that  were  intended  to  be  interfbred 
with.  It  would  be  seldom  that  an  assignment  would  be  found 
to  contain  upon  the  face  of  it  what,  without  the  aid  of  extrinsio 
evidence  to  be  submitted  to  a  jury,  woold  warrant  a  court  in  hold- 
ing it  to  be  fhkudulent  That  it  placed  one  creditor  in  a  more 
favoured  position  than  others,  would  not,  I  conceive,  besu£5cient^ 
for  there  mig^t  be  reasons  which  would  shew  that  to  be  perfectly 
just  and  honest 

Then,  would  it  seem  just  and  right  on  principle  to  hold  that  • 
conv^anoe  like  this  to  trustees  was  upon  Uie  face  of  it  a  convey* 
ance  fraudulently  derised  to  defeat  or  delay  creditors,  because  of 
the  provision  which  required  from  all  creditors  who  sdiould  execute 
it  ft  release  in  full  of  all  demandB  against  the  debtor  T   I  think  not, 
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without  Bomething  more  appearing  to  show  frandoknt  conduct  or 
intention  tlian  the  deed  itself  exhibits. 

It  is  toe  late  to  contend,  in  the  face  of  a  multitude  of  authori- 
ties, and  of  the  principles  sanctioned  by  all  bankrupt  and  insoWent 
acts,  that  an  insolTeot  debtor  who  has  been  guilty  of  no  fraud,  and 
who  honestly  surrenders  eTery thing  that  he  has,  may  not  fairly 
expect  to  derive  from  the  surrender  the  advantage  of  being  secure 
from  molestation  afterwards  on  account  of  his  then  existing  debts. 
His  exacting  a  discharge  in  full  therefor,  liowever  much  or  little 
the  property  which  he  has  surrendered  may  produce,  cannot  be 
deemed  a  fraudulent  condition,  provided  he  has  surrendered  all, 
and  has  been  guilty  of  no  deception. 

Each  case  must  staad  upon  its  own  merits,  as  they  are  made  to 
appear  in  evidence.  The  fraudulent  intent  and  effect  of  the 
assignment  may  be  so  apparent  upon  the  evidence,  or  even  upon 
the  face  of  the  assignment  without  the  aid  of  other  evidence,  that 
it  would  be  the  duty  of  a  Jadge  to  tell  the  jury  that  it  was  one 
so  manifestly  fraudulent  that  the  law  would  not  uphold  it;  in 
which  case  the  calling  upon  the  jury  to  pronounce  upon  it  would 
be  rather  form  than  substance. 

In  the  present  case,  Banney  assigned  all  his  personal  property 
to  trustees,  in  terms  as  comprehensive  as  could  be  employed.  He 
recites  in  his  deed  that  he  had  agreed  and  intended  to  assign  aU 
his  real  estate  ;  but  all  that  he  has  in  fact  done  in  this  respect  is 
to  convey  to  his  trustees  certain  real  estate.  For  all  that  the  deed 
states,  what  he  has  conveyed  may  be  all  that  he  owned,  or  it  may 
be  but  a  part  of  it,  and  a  very  small  part. 

If  the  latter  had  been  shown  to  be  the  fact,  then  his  exacting  a 
release  in  full,  notwithstanding  his  failure  to  surrender  some  con- 
siderable portion  of  his  property  would  have  been  manifestly  un- 
fair and  unreasonable.  So  also,  if  what  he  was  surrendering  was 
of  small  value  in  proportion  to  his  debts,  and  if  he  were  known 
to  be  in  possession  of  a  large  income  derived  from  official  sources, 
or  from  funds  abroad,  it  would  have  been  a  fraud  upon  his  credi- 
tors to  endeavour  to  place  beyond  the  reach  of  execution  his  tan- 
gible property,  and  to  deprive  them  at  the  same  time  of  all  claim 
to  be  paid  a  dividend  out  of  his  property  assigned,  unless  they 
would  release  him  from  the  debt  in  consideration  of  what  they 
might  receive  firom  the  trustees.  A.  might  be  indebted  to  B.  in 
£50,  and  to  others  in  £1,000,  and  might  have  only  £600  worth  of 
property  in  this  country  which  an  execution  could  reach,  but  a 
large  income  derived  from  other  sources.  If  he  should  endeavour 
to  place  his  property  out  of  the  reach  of  B.  by  assigning  it  to 
trustees,  on  the  condition  that  no  creditor  should  be  paid  anything 
who  should  not  consent  to  discharge  him  in  fall,  I  think  a  Jury 
might  fairly  be  told  that  sucb  a  deed  was  a  firaud  upon  creditors, 
and  void  under  the  statute. 

But  fraud  is  not  to  be  presumed,  and  we  are  not  at  liberty  to 
act  upon  the  mere  surmise  that  Banney  might  have  owned  real 
estate  which  he  had  not  conveyed,  or  other  considerable  means  of 
paying  his  debts,  besides  the  property  which  he  had  placed  in  the 
hands  of  the  trustees.  The  reasonable  inference  from  what  ap- 
pears, and  in  the  absence  of  any  evidence  leading  to  a  contrary 
oonolusion,  is,  that  he  gave  up  all  his  means  of  satisfying  his  cre- 
ditors. 

Still  it  is  to  be  considered  that  an  asrignment  of  this  kind,  vol- 
untarily made  to  assignees  selected  perhaps  wholly  by  himself, 
might  afford  a  very  uncertain  and  unsatisfactory  provision  for  the 
due  application  of  all  his  assets  to  the  satisfaction  of  his  debts, 
and  that  a  creditor  might  very  naturally  and  reasonably  object  to 
being  a  party  to  the  assignment,  if  he  must  rest  his  hope  of  bdhg 
satisfied  entirely  upon  the  contingency  <Mr  the  debtor  honestiy 
gliving  up  all  his  effects,  and  of  the  trustees  diligently  realising  and 
fkilhfdlly  applying  them ;  and  it  seems  hard  that  he  should  be 
d^nived  of  any  benefit  under  the  deed,  unless  at  the  same  time  he 
^ves  up  all  hope  of  ever  obtaining  more  than  the  deed  will  give 
him.  On  the  other  hand  it  is  to  be  considered  that  few,  if  any^ 
penons  would  make  an  assignment  for  the  benefit  of  their  credi- 
tors, if  the  exacting  a  release  would  necessarily  invalidate  it ;  fait 
the  consequence  would  be  that  they  would  generally  be  frustrated 
bja  portion  of  the  creditors  refuffing  to  come  into  the  assignment, 
and  pushing  their  remedy  by  execution  against  the  goods,  for  this 
would  whoUy  defeat  the  object  of  the  debtor,  and  of  Uiose  creditors 
who  had  been  conl«it  to  raly  upon  receiving  their  Dur  dividend. 


This,  no  doubt,  has  led  to  the  general  introduction  of  a  release 
clause  into  assignments  of  this  nature,  and  of  its  being  tolerated, 
as  it  appears  to  have  been  by  the  Courts ;  that  is,  I  mean,  tole- 
rated where  there  is  nothing  in  the  circumstances  of  a  particular 
case  to  make  that  an  uijust  or  unreasonable  condition,  which  has 
been  generally  allowed  to  be  imposed.  When  I  say  that  such  a 
condition  had  been  generally  allowed,  and  that  assignments  have 
not  been  held  invalid  on  account  of  it,  I  accede  to  the  correctness 
of  the  view  taken  in  the  judgment  of  Mr.  Justice  Hagarty,  deli- 
vered in  this  case,— I  mean  as  regards  the  state  of  the  BngUsh 
authorities  upon  this  question. 

The  only  case  in  which  a  decision  seems  to  have  been  called  for 
upon  this  exception  to  the  assignment  containing  a  clause  of 
release  is  that  cited  in  the  judgment  below,  of  the  King  v.  WaUan^ 
(8  Price  6),  and  there  the  Court  entered  into  no  discussion  of  the 
exception,  but  in  general  terms  said, — the  assignment  (by  which 
we  must  suppose  him  to  mean,  such  as  it  was)  "  was  a  ybtj 
common  arrangement,  which  it  would  be  very  iojnrious  to  dis- 
turb." Tlie  deed  had  been  set  out  at  length  in  a  plea,  with  the 
condition  plainly  expressed,  that  the  creditors  were  to  receive  the 
monies  arising  from  the  insolvent's  estate  in  full  satisfaction,  and 
discharge  of  their  respective  debts. 

This  plea  was  specially  replied  to  by  the  plaintiff,  who  contend- 
ed that  it  was  ftraudalentand  void,  and  in  the  argument  the  clause 
of  release  was  strongly  pressed  as  one  that  made  the  deed  void. 
The  Court,  therefore,  could  hardly  have  failed  to  give  their  con- 
sideration to  that  point,  when  they  held,  as  they  did,  that  there 
was  no  fraud  in  the  case  affecting  the  assignment 

In  the  case  of  Owen  v.  Boddy,  the  assignment  contained  a  clause 
of  release  and  sale ;  the  present  Chief  Justice  of  the  Common 
Pleas,  though  he  objected  as  counsel  for  the  execution  creditor  to 
the  validity  of  the  assignmeht  on  other  grounds,  raised  no  ques- 
tion about  the  release.  In  the  case  of  Mickman  v.  Cox  also,  the 
deed  as  set  out  in  18  C.  B.,  626,  contained  a  similar  clause  of 
release.  The  validity  of  the  assignment  was  not  in  question  in 
that  suit,  and  I  only  mention  it  to  shew  that  it  seems  to  be  the 
universal  practice  to  insert  this  clause. 

In  Tatloek  v.  SnUth^  (6  Bingh.,  889),  this  matter  of  a  release  in 
an  assignment  came  up  incidentally,  the  debtor  having  reftised 
to  execute  the  assignment  because  it  did  not  contain  such  a  clause 
of  release  as  he  deemed  sufficient  The  Chief  Justice — Tindal,  I 
believe — who  tried  the  case  at  Quildhall,  said  he  thought  the 
defendant's  objection  to  execute  the  conveyance  was  reasonable. 
The  defendant  had  insisted  that  a  general  release  from  the  credi- 
tors was  a  usual  and  reasonable  clause. 

Afterwards,  in  bane,  the  learned  Chief  Justice  remarked, — *'  Is 
it  unreasonable  that  debtors  who  have  surrendered  so  much,  and 
have  thereby  deprived  themselves  of  any  other  mode  of  effecting 
payment,  should  remain  liable  to  hostile  proceedings  at  the  suit  of 
their  creditors.  Their  situation  itself  seems  to  preclude  the  possi- 
bility of  any  such  intendment" 

**  I  do  not  say  " — his  Lordship  remarked — *<  that  an  absolute 
refusal  to  execute  the  conveyance,  as  it  stood,  might  not  have 
remitted  the  creditors  to  their  rights,  but  in  the  present  case  it  is 
only  necessary  to  observe  that  there  is  no  evidence  of  a  sufficient 
tender  of  any  release."  His  Lordship,  we  may  suppose,  would 
hardly  have  held  this  language  if  he  had  looked  upon  a  clause  of 
release  as  inoonsistent  with  the  validity  of  the  assignment  In 
WeUt  V.  GreenhiU,  (5  B.  &  Al.,  875),  Abbott,  Chief  Justice,  in  his 
judgment  gives  us  to  understand  tiiat  be  did  not  regard  either  the 
giving  preference  to  certain  creditors  by  directing  their  debts  to 
be  paid  in  fuU,  or  the  insertion  of  a  clause  of  release,  as  affecting 
necessarily  the  validity  of  an  assignment  The  deed  the  Court 
then  had  before  them  directed  that  before  any  dividends  to  other 
creditors,  a  judgment  debt  of  £400  due  to  Stovell  &  Upton  should 
be  paid  in  full.  The  deed  contained  a  proviso  that  in  case  any 
creditor  whose  debt  should  amount  to  £100  and  upwards,  or  any 
two  creditors  whose  debts  should  amount  to  £150,  or  upwards, 
should  not  execute  the  deed  within  three  months,  the  deed  should 
be  void.  And  it  also  contained  a  covenant  that  the  creditors  whe 
executed  the  indenture  would  release  all  their  claims  upon  the 
assignee  within  a  certain  time.  It  was  contended,  that  as  Stovell 
&  Upton  were  creditors  to  an  amount  above  £150,  and  had  not 
eacecmted  within  the  time,  the  deed  was  therefore  void.  The  Court 
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flaid, — **  If  StoTell  &  Upton  had  executed  the  deed,  they  would 
hftTO  been  parties  to  the  latter  coTenant,  and  the  effect  of  that 
Would  be  to  make  them  covenant  to  release  that  debt  which  by  the 
proTisions  of  the  deed  was  to  be  paid  in  full  ?  I  have  thought  it 
worth  while  to  refer  to  these  two  cases,  in  addition  to  the  sum- 
mary of  English  authorities  so  ably  collected  and  observed  upon 
in  the  Court  below, — because  they  shew  that  the  fact  of  the  clause 
of  release  being  in  the  assignment  came  particularly  under  the 
notice  of  the  Court,  and  was  remarked  upon.  In  the  judgment 
dellTcred  by  Mr.  Justice  Hagarty,  the  state  of  this  question  upon 
American  authorities  is,  I  think,  correctly  explained,  as  well  as 
what  has  passed  hitherto  in  this  country,  when  questions  have  been 
raised  in  regard  to  the  efteoi  of  these  clauses  of  release  in  assign- 
ments for  the  benefit  of  creditors.  I  mean,  their  effect  upon  the 
Talidity  of  the  assignment  as  against  non-executing  creditors.  We 
had,  in  the  cases  referred  to  in  the  Judgment,  expressed  more  than 
a  doubt  of  the  propriety  of  upholding  assignments  containing 
such  a  clause ;  but  it  so  happened  that  there  being  in  those  oases 
other  objections  to  the  assignment,  which  we  felt  bound  to  sustain 
— it  had  not  been  necessary  to  the  disposal  of  the  cases  that  we 
should  rest  our  judgment  upon  the  point  in  question,  and  in  Bur- 
ritt  T.  Robertton,  18  U.  C.  B.,  659,  as  in  MauUon  r.  Topping,  17 
n.  C.  R.,  183,  I  felt  it  proper  to  intimate,  that  I  felt  still  some 
doubt  as  to  what  our  decision  might  be  in  any  case  where  the  case 
might  turn  exclusively  upon  it. 

Upon  the  consideration  which  we  have  since  given  to  the  matter 
in  this  case,  I  am  persuaded  we  should  not  be  warranted  in  depart- 
ing from  the  conclusion  come  to  io  the  Court  of  Common  Pleas.  I 
will  mention  that  the  attention  I  have  bestowed  upon  the  present 
case  has  satisfied  me  of  the  general  soundness  of  the  views 
expressed  by  my  brother  Bums  in  the  case  of  Taylor  v.  Whitiemore 
(10  U.  C.  Q.  B.  B.,  440),  referred  to  with  approbation  in  the 
Judgment  given  in  this  case  in  the  Court  of  Common  Pleas. 

In  my  opinion,  the  judgment  given  below  should  be  aflirmed, 
and  the  appeal  dismissed  with  costs. 

BuBNS,  J. — The  case  of  BurriU  v.  RoherUon  was  governed  by 
the  new  statute  22  Vic.  cap.  96,  though  the  previous  cases  of 
Kerr  v.  Wilson  (17  U.  C.  168)  and  MauUon  v.  Topping  were 
mentioned  by  myself  as  sufficient  to  dispose  of  the  question  with 
respect  to  a  release  of  the  debtor  by  the  creditors,  introduced 
in  an  assignment  made  for  the  benefit  of  creditors.  It  becomes 
necessary  now,  upon  this  appeal,  to  decide  the  precise  point, 
though  in  the  cases  cited,  as  will  be  seen  upon  the  facts  of  each, 
it  was  not  necessary  to  decide  the  precise  question — that  is,  the 
point  was  not  in  either  of  them  the  sole  question  upon  which  the 
case  turned. 

In  addition  to  those  cases  in  the  Queen's  Bench  to  be  reviewed, 
there  is  also  the  case  of  McDonM  v.  Putnam,  decided  in  the  Court 
of  Chancery  by  my  brother  Esten,  wherein  he  held  that  the  provi- 
sion in  a  deed  made  for  the  benefit  of  creditors,  where  there  were 
Srovisions  for  giving  some  creditors  a  preference  over  others,  ren- 
ered  the  deed  void.  I  believe  these  oases  are  all,  which  in 
our  own  courts,  are  to  be  found  upon  the  precise  subject  before 
the  court. 

Looking  at  the  cases  in  the  Anrerican  courts,  where  no  system 
of  administering  estates  of  bankhipts  or  insolvents  exists,  we  find 
the  opinions  of  judges  and  of  courts  very  conflicting.  Each  of  the 
States  of  the  Union  holds  itself  bound  only  by  the  decisions  of  the 
particular  State,  and  therefore  we  occasionally  found  some  subject 
upon  which  the  decisions  of  one  State  conflict  with  those  of  anotiier 
State.  The  earliest  case,  in  point  of  time,  I  find  upon  the  subject 
is  that  of  LippineoH  v.  Barker  (2  Binney,  174),  in  1809.  This  case 
was  before  the  Supreme  Court  of  Pennsylvania,  and  the  ^e^d.  of 
assignment  gave  no  preference  to  any  particular  creditor,  but  pro- 
vided for  all  ratably  who  should  within  a  certain  time  execute  a 
general  release  of  all  demands.  The  court  was  not  unanimous, 
and  those  judges  who  gave  the  decision  did  so  on  the  particular 
facts  of  the  case,  and  remarking  that  there  were  many  and  strong 
objections  to  deeds  of  assignment  made  without  the  privity  of  cre- 
ditors, and  excluding  all  who  do  not  execute  releases.  After  the 
execution  of  the  deed  in  tiiat  case,  the  greater  body  of  creditors 
met,  and  accepted  of  the  assignment  before  the  writ  of  execution 
of  one  of  the  creditors  came  into  the  hands  of  the  sheriff.  The 
deed  was  upheld.    In  1818,  in  the  Cirouit  Court  of  the  United 


States,  embracing  the  State  of  Pennsylvania  with  New  Jersey,  I 
find  Judge  Washington  deciding  the  question  in  favor  of  the  assign- 
ment (Pierpont  and  Lord  v.  Oraham,  4  Wash.  232).  There  the 
deed  of  assignment  provided  for  payment  ratably  to  all  those  who 
should  execute  a  release  within  a  specified  period,  giving  them  of 
course  a  preference ;  and  of  course  those  who  did  not  release 
would  be  left  to  obtain  what  they  could  from  the  insolvent,  if  he 
had  anything.  In  1838  a  case  of  Brathier  t.  Wett  (7  Pet.  608}  was 
brought  upon  appeal  to  the  Supreme  Court  of  the  United  States, 
and  the  Judgment  of  the  court  was  given  by  Chief  Justice  Marshall. 
In  this  case  the  deed  provided  for  a  preference  to  particular  credi- 
tors, who  were  to  be  paid  in  full  before  others  shared  in  the  estate, 
and  all  creditors  who  did  not  execute  a  release  within  a  certain 
time  were  to  be  excluded  all  benefit  The  deed  was  executed  in 
Pennsylvania,  and  it  seems  had  not  been  questioned  in  that  State, 
but  was  questioned  in  another  State.  The  court  upheld  the  validity 
of  the  assignment,  upon  the  ground  that  as  the  courts  of  Pennsyl- 
vania had  so  decided  in  the  two  cases  I  have  quoted,  those  deci- 
sions must  be  received  in  the  courts  of  the  United  States,  and  be 
acted  upon. 

Thus  I  find  the  courts  of  the  State  of  Pennsylvania  and  the 
Supreme  Court  of  the  United  States  upholding  the  law  of  that 
State  to  be,  that  a  deed  of  assignment  will  be  upheld  where  made 
for  giving  preferenoes  to  those  creditors  who  will  grant  releases  of 
their  demands,  and  holding  that  to  be  so  even  though  the  deed 
provides  for  discharging  the  demands  in  unequal  proportions. 
The  criterion  of  the  validity  being  the  fact  that  the  debtor  has 
surrendered  all  his  property  for  the  benefit  of  his  creditors,  it  is  of 
no  consequence  that  he  should  say  in  doing  so  that  he  exacted  a 
release  in  full,  that  the  one  may  be  treated  and  taken  to  be  a  valid 
consideration  for  the- other.  As  no  bankrupt  or  other  law  compels 
an  equal  distribution  of  a  man's  property,  he  may  dispose  of  it  in 
satisfaction  of  his  debts  in  any  onier  and  upon  any  terms  he 
thinks  proper. 

Turning  from  the  State  of  Pennsylvania  to  the  courts  of  the 
State  of  New  York,  we  find  a  different  opinion  enunciated,  but 
still  not  such  a  decided  and  clear  one  that  leaves  the  mind  free 
ft-om  doubt  as  to  what  may  ultimately  prevail  even  in  that  State. 
The  Supreme  Court,  in  1817  {ffyslop  v.  Clarke,  14  John.  458), 
held  that  a  deed  made  to  satisfy  one  creditor  first,  and  then  to  pay 
the  others  proportionably  on  condition  of  their  executing  releases 
of  their  respective  demands,  was  void.  Chancellor  Kent,  in  1821 
{Seating  v^  Brinkerhoff,  5  John.  C.  C.  829),  held  that  a  deed  con- 
veying a  portion  of  the  debtor's  property  only  to  satisfy  debts,  and 
containing  a  release  to  the  debtor,  was  a  provision  the  creditor 
was  not  bound  to  submit  to.  He  said,  **A  partial  assignment 
apon  such  a  condition  is  pernicious  in  its  tendency,  if  it  be  not,  as  I 
rather  apprehend  it  to  be,  fraudulent  in  its  design."  In  1823  the 
Supreme  Convt' {Auitin  ▼.  Bell,  20  John,  442)  held  that  a  deed 
providing  for  the  shares  of  such  of  the  creditors  as  refused  to 
sign  a  release  of  their  demands  being  paid  over  by  the  trustee  t6 
the  debtor,  was  void  under  the  Statute  of  Frauds.  The  court  says, 
without  in  the  least  impugning  the  doctrine  that  a  man  in  debt  has 
a  right  to  give  a  preference  to  creditors,  yet  that  a  deed  which 
does  not  fairly  devote  the  property  to  the  payment  of  his  credi- 
tors, but  reserves  a  portion  of  it  to  himself,  unless  the  creditors 
assent  to  such  terms  as  he  shall  prescribe,  is  in  law  fraudulent  and 
void  as  against  the  Statute  of  Frauds,  being  made  with  intent  to 
delay,  hinder  or  defraud  creditors  of  their  just  and  legal  actions. 

In  1833  the  Court  of  Errors  {Chover  v.  Bakeman,  1 1  Wend,  187), 
upon  appeal  from  Chanoellor  Walworth,  afilrmin^  his  Judgment^ 
held  that  an  assignment  containing  a  provision  giving  a  preference 
to  certain  creditors  in  the  distribution  of  the  property,  to  depend 
upon  the  execution  by  them  of  a  release  to  the  debtor  of  all  claims 
against  him,  was  void.  The  court  consisted  of  no  less  than  twenty 
members,  and  were  divided  in  opinion,  five  holding  that  the  deed 
was  not  void  in  consequence  of  such  a  stipulation.  The  deed  pro- 
vided for  the  payment  in  full  of  certain  preferred  creditors,  and 
for  the  second  class  who  should  within  a  certain  time  agree  In 
writing  under  seal  to  receive  such  proportion  of  their  debts  res- 
pectively as  could  be  paid  by  the  avuls  then  remaining  in  the 
hands  of  the  trustees,  in  full  discharge  of  their  respective  cl«ms, 
to  be  apportioned  according  to  their  respective  debts. 


1862.] 


LAW    JOURNAL. 


21& 


In  1844  the  Sapreme  Coart,  in  Goodrich  t.  Vownt  (6  Hill.  N- 
Y.  441),  speaking  of  Orover  t.  }Vakeman,  says  :  "  Until  the  Court 
of  Errors  is  prepared  to  retrace  its  steps,  this  question  mast  be 
regarded  as  finally  settled."  Chancellor  Kent,  in  the  6th  edition 
of  his  Commentaries,  pablished  in  1848  (fol.  2,  p.  686),  in  the 
note,  says  of  Orover  t.  Wakeman,  **  This  appears  to  be  the  most 
stem  decision  that  exists  either  in  England  or  this  country  on  this 
subject."  He  adds  his  own  opinion  as  the  result  of  his  inyestiga- 
tion,  thus :  '*  The  weight  of  general  authority,  both  English  and 
American,  is,  that  an  assignment  by  a  debtor  of  all  his  property 
for  the  payment  of  his  debts,  and  at  the  same  time  giving  prefer- 
ences, and  requiring  an  absolute  release  from  each  creditor  who 
accedes,  is  not  per  $e  fraudulent  and  Toid.  The  circumstances  of 
the  debtor  assigning  over  to  trustees  all  his  property,  without  any 
reservation  to  himself,  and  giving  the  surplus  if  any  to  those  cre- 
ditors if  any  who  do  not  come  in  and  agree  to  release  on  taking 
their  preferred  share,  is  deemed  to  disarm  the  transaction  of  all 
illegality  and  unfairness/* 

The  Supreme  Court  of  Errors  of  the  State  of  Connecticut,  in 
1826  {Ingraham  v.  Wheeler,  6  Conn.  B.  277),  followed  the  decision 
of  Hyslop  T.  Clarke  and  other  cases,  and  held,  that  a  deed  for 
paying  certain  creditors  in  full,  and  then  providing  as  follows 
— *<  All  the  rest  and  residue  of  said  proceeds,  if  any  there  be 
after  the  payments  aforesaid,  shall  be  applied  by  said  assignees 
to  the  payment  in  whole  or  in  part  of  the  claims  and  dividends  of 
all  other  of  the  creditors  who  shall  within,  &o.,  discharge  their 
said  claims  and  demands ;  and  it  is  hereby  expressly  understood 
that  no  creditor  shall  be  entitled  to  receive  a  dividend  of  the  pro- 
ceeds aforesaid,  until  he  shall  have  signed  such  discharge  " — was 
fraudulent  and  Toid. 

In  the  State  of  Massachusetts,  before  Mr.  Justice  Story,  in  the 
circuit  court  of  the  United  States,  in  1826,  a  deed  of  a  similar 
character  was  upheld.  UaUey  v.  Whitney ,  (4  Mason,  208).  Mr. 
Justice  Story  ably  reviews  the  .  authorities,  both  American  and 
English,  up  to  that  time,  and  speaking  of  those  of  his  own  State, 
he  says :  **  The  decisions  in  Massachusetts,  therefore,  leave  the 
question  i»  equilibria,**  He  sums  up  the  whole,  and  gives  his  own 
opinion  thus :  "  The  weight  of  authority  is  then  in  favour  of  the 
stipulation  for  the  decisions  in  New  York  (that  was  up  to  1826), 
did  not  turn  upon  the  naked  point  of  a  release,  but  upon  that  as 
incorporated  into  a  peculiar  trust,  I  am  free  to  say,  that  if  the  ques- 
tion were  entirely  new,  and  many  estates  had  not  passed  upon  the 
faith  of  such  assignments,  the  strong  inclination  of  my  mind  would 
be  against  the  validity  of  them.  As  it  is,  I  yield  with  reluctance 
to  what  seems  the  tone  of  authority  in  favour  of  them."  Mr. 
Justice  Story  reiterates  his  view  as  to  the  tone  and  weight  of  au- 
thority upon  this  point  in  his  *'  Commentaries  upon  Equity  Juris- 
prudence,*' so  widely  circulated,  and  so  justly  celebrated  both  in 
England  and  America. 

Many  other  eases  before  courts  in  other  States  of  America, 
might  be  added  to  those  I  have  mentioned,  some  taking  one  view, 
and  others  a  different  view ;  but  I  deem  it  quite  sufficient  to  notice 
those  of  the  four  States  mentioned  only,  and  two  of  these  particu- 
larly on  account  of  the  eminent  jurists  who  have  considered  the 
question. 

In  Jackton  v.  Lotnae,  (4  T.  R.  166,  1791),  the  deed  of  trust, 
made  for  the  benefit  of  creditors,  contained  a  clause  of  release  by 
the  creditors  to  the  assignor,  with  a  proviso  that  in  case  any  of 
the  creditors  should  not  execute  the  deed  on  or  before  the  26th 
July  then  next,  the  assignor  should  receive  from  the  trustees  the 
shares  of  those  creditors,  and  that  no  creditor  should  be  entitled 
to  the  benefit  of  the  trust  deed  who  did  not  sign,  before  that  day. 
The  plaintiff  did  not  sign  until  the  81st  July,  and  he  refused  to 
sign  until  the  assignor  had  agreed  to  make  good  the  deficiency. 
And  it  was  upon  this  agreement  he  sued  the  assignor.  The  court 
held  this  agreement  fraudulent  as  respects  the  other  creditors; 
but  not  a  word  was  urged  against  the  validity  of  the  trust  deed. 
It  seems  to  have  been  taken  for  granted  that  the  trust  deed  was 
valid.  If  it  had  been  void  on  the  ground  of  imposing  terms  which 
the  creditor  was  not  bound  to  submit  to,  there  would  have  been 
nothing  in  the  way  of  the  plaintiff  sustaining  his  action  upon  the 
original  debt,  for  there  was  a  count  in  the  declaration  to  that 
effect.  In  The  King  (in  aid  of  Braddock)  v.  Wateon  (8  Price,  6, 
1816),  the  very  point  was  raised,  and  argued  upon  such  a  clause 


in  the  deed  ;  but  the  Court  of  Exchequer  said :  *'  There  is  cer- 
tainly no  fraud  in  this  case  affecting  the  assignment,  which  has 
been  made  for  the  equal  benefit  of  i^  the  creditors,  Braddock  as 
well  as  the  rest.*'  The  court  adds :  "  This  is  a  very  common 
arrangement,  which  it  would  be  very  injurious  to  disturb,  where 
there  has  been  no  commission."  The  case  of  Piekeiock  v.  Lyeter 
(8  M.  &  S.  871),  had  then  just  recently  been  decided ;  and  Baron 
Richards  remarking  upon  that  case,  as  applicable  to  The  King  v. 
Wateon,  says :  "  Such  a  deed  certainly  ought  not  to  be  avoidable 
by  any  particular  creditor  not  attempted  to  be  excluded  from  the 
benefit  of  it ;  and  no  such  attempt  has  been  made  in  the  present 
(that  is,  in  The  King  t.  TTa^on,)  instance."  He  evidently  did 
not  consider  the  release  clause  such  a  coercion  upon  the  creditor 
as  to  justify  him  in  refusing  to  come  in.  The  case  of  Talhck  y. 
Smith  (6  Bing.  889,  1829,)  has  a  strong  bearing  upon  the  case 
before  us.  There  certain  traders  assigned  their  stock  for  the 
benefit  of  creditors,  and  agreed  also  to  convey  certain  real  estate 
for  the  same  purpose.  The  stock  in  trade  was  disposed  of,  and 
the  business  wound  up,  and  the  creditors  realized  10s.  in  the 
pound.  The  agreement  contained  a  provision  that  when  the  as- 
signors should  be  called  upon  to  convey  the  real  estate,  that  there 
should  be  inserted  in  the  deed  aU  other  usual  and  necetsary  elau^es 
and  eonditiont.  When  the  deed  of  conveyance  was  tendered,  the 
defendants  objeeted  to  execute,  because  the  deed  did  not  contain 
a  general  release  from  the  creditors.  The  plaintiffs  then  sued  for 
the  original  debt  At  the  trial  before  Chief  Justice  Best,  he  held 
that  the  defendants*  objection  to  convey  for  want  of  the  release 
was  reasonable ;  but  as  some  of  the  creditors  had  executed  the 
release,  and  a  meeting  had  been  appointed  for  all  the  creditors  to 
determine  what  they  would  do,  and  the  plaintiffs  had  commenced 
their  action  before  that  meeUng  was  held,  the  Chief  Justice  held 
the  action  was  premature,  and  the  plaintiffs  were  non-suited. 
The  court,  upon  an  application  for  a  new  trial,  upheld  the  ground 
that  the  action  was  premature.  Sir  N.  Tindal,  who  had  been 
made  Chief  Justice  of  the  Common  Pleas  in  the  meantime,  says :  **  I 
do  not  say  that  an  absolute  refusal  to  execute  the  conveyance  as 
it  stood,  might  not  have  remitted  the  creditors  to  their  rights ; 
but  in  the  present  case  it  is  only  necessary  to  observe  that  there 
is  no  evidence  of  a  sufficient  tender  of  \aiy  release."  The  deed, 
signed  by  some  of  the  creditors  which  had  been  tendered,  did 
contain  a  release  of  some  kind ;  but  the  defendants  considered  it 
insufficient  It  is  evident,  I  think  that  Sir  N.  Tindal  considered 
the  defendants  were  entitled  to  some  kind  of  release,  for  if  they 
were  not,  there  was  no  use  of  putting  the  judgment  upon  the 
ground  that  there  was  no  sufficient  evidence  of  any  release,  merely 
because  some  of  the  creditors  had  not  signed  it  And  so  with  the 
judgment  of  the  court  in  holding  the  plidntiffs  were  premature  in 
bringing  their  action. 

In  Small  v.  Marwood,  (9  B.  &  C,  800»  1829),  the  defendant,  » 
bankrupt,  had  assigned  his  goods  for  the  benefit  of  creditors  to 
four  trustees  also  creditors,  and  the  deed  contained  a  clause  of 
release :  and  provided  that  the  trustees  and  creditors  should  on 
or  before  the  Ist  Feb.,  then  next,  make  proof  of  debts  if  required, 
and  execute  that  indenture.  A  covenant  followed  that  the  credi- 
tors would  not  sue,  and  if  any  did,  the  deed  might  be  pleaded  as 
a  release.  The  deed  was  executed  by  two  only  of  the  four  trus- 
tees, and  because  of  that,  one  of  the  executing  trustees  considered 
the  deed  void,  and  sued  out  a  commission  of  bankruptcy.  The 
question  before  the  Court  was,  whether  the  deed  was  void,  and 
whether  the  debt  due  to  the  trustee  was  a  valid  subsisting  debt, 
sufficient  to  constitute  a  good  petitioning  creditor's  debt  Bailey, 
J.,  delivered  the  judgment  of  the  Court,  and  it  was  held  that  the 
property  passed  to  the  two  trustees  who  executed  the  deed.  In 
speaking  of  the  effect  of  the  release  of  the  debt  he  says, — <*  I 
entertained  a  doubt  for  some  time  whether  the  deed  would  operate 
as  a  release  of  the  debt  due  to  Barr,  (the  trustee  who  sued  out 
the  commission)  unless  the  personal  estate  was  handed  over.  But 
on  consideration,  I  am  satisfied  that  the  deed  is  not  inoperative 
on  that  ground.  Barr  &  Hudson  haye  got  all  that  the  deed  stip- 
ulated to  give  them,  if  they  think  fit  to  take  it  The  release  is  in 
consideration  of  the  assignment ;  and  it  is  therefore  an  operative 
deed.  The  debt  was  thereby  extinguished,  and  it  follows  that  the 
commission  cannot  be  supported." 

In  the  more  recent  oases  of  Jones  v.  Whitebread,  and  Coatee  y. 
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Williamt,  the  deeds  of  assigoment  contained  the  olanses  of  release 
to  the  debtor,  bnt  no  question  was  made  to  the  Court  about  that 
proTision  making  Toid  the  deeds  ;  and  yet  it  is  obyious,  that  if  it 
had  been  considered  that  such  a  provision  would  aroid  the  deeds, 
the  point  would  have  been  taken.  I  think  we  must  take  it  for 
granted  the  profession  in  England  did  not  suppose  that  point  an 
open  question  at  that  time,  and  we  can  scarcely  think  the  profes- 
sion there  were  ignorant  of  the  tIcws  entertained  upon  this  side 
of  the  Atlantic,  especially  as  Mr.  Justice  Story's  works  are  ac- 
cepted there  as  standards. 

Some  of  the  cases  cited,  and  many  others  which  might  be  men- 
tioned, were  cases  of  traders  proTiding  for  an  equal  distribution 
of  their  effects  among  their  creditors ;  and  it  may  be  said  the  case 
before  us  provides  for  an  unequal  distribution  among  Ranney's 
creditors,  and  therefore  stands  upon  a  different  footing.  If  this 
question  were  propounded  for  the  first  time, — that  is  a  debtor 
claiming  a  release  of  debts  due  by  him,  or  proyiding  for  the  exclu- 
sion of  such  creditors  as  refused  to  accept  of  the  assignment  upon 
those  terms,  I  think  I  should  hold  that  it  was  a  stipulation  so 
far  for  the  benefit  of  the  debtor  that  it  would  render  the  deed  void 
under  the  Statute  of  frauds ;  but  when  I  see  that  in  cases  of 
traders,  the  Courts  in  England  constantly  uphold  those  assign- 
ments containing  releases  by  the  creditors,  whereon  the  deed  itself 
is  not  avoided  on  the  ground  of  the  deed  itself  being  an  act'  of 
bankruptcy :  and  when  I  see  that  in  cases  of  persons  not  traders, 
the  Courts  constantly  say  that  a  person  may  select  any  class  of 
creditors  or  any  particular  creditors  and  pay  them  to  the  exclu- 
sion of  all  others,  and  that  the  only  question  is  whether  the  debtor 
has  honestly  given  up  his  property  to  his  creditors,  then  I  am 
forced  to  the  conclusion  that  the  tone  of  authority  is  that  Uie 
provision  for  a  release  being  given  on  the  one  side  is  the  considera- 
tion for  surrendering  the  property  by  the  debtor  upon  the  other 
side.  If  the  transfer  of  the  property  can  be  held  to  be  done  for  a 
legal  consideration,  then  of  course  the  case  does  not  ftdl  within 
the  Statute  of  frauds. 

There  is  a  provision  in  the  deed  before  us  not  common  in  these 
assignments,  and  that  Is,  in  case  any  of  the  parties  of  the  third 
part  do  not,  within  the  time  specified,  come  in  and  execute  the 
deed,  then  the  shares  which  such  creditors  would  have  received, 
shall  be  paid  over  to  those  creditors  who  do  execute  the  deed. 

At  the  time  the  deed  in  this  case  was  made,  the  law  of  Upper 
Canada  remained  the  same  as  it  was  when  {Taylor  v.  Whiitemore, 
10  U.  C,  440)  was  decided,  persons  who  were  traders,  and  those 
not  traders  being  upon  the  eame  footing,  and  also  leaving  a  debtor 
the  power  of  saying  in  what  order  he  would  pay  his  creditors 
with  his  property.  No  doubt,  it  is  true,  that  very  many  deeds  of 
a  similar  character  to  the  present  have  been  executed  and  acted 
upon,  and  much  real  and  personal  property  have  changed  hands 
under  them,  and  I  should  say  under  the  idea  of  the  profession 
generally  that  was  no  fraud  apparent  upon  the  face  of  such 
deeds.  Perhaps  it  was  unfortunate  that  the  point  has  been  sug- 
gested, and  that  opinions  to  the  extent  they  have  been  should  have 
been  given ;  and  then  again  perhaps  it  is  fortunate  in  order  to 
settle  the  law  and  leave  no  doubt  upon  past  transactions. 

I  think,  therefore,  the  judgment  should  be  affirmed. 

Sp&aqqb,  V.  C. — My  brother  Esten  and  myself  agree,  generally, 
in  our  views  as  to  the  law  upon  the  point  principally  in  question. 

It  is  of  course  conceded  that  the  debtor  had,  as  the  law  stood, 
at  the  time  .this  assignment  was  made,  the  right,  although  he  was 
insolvent,  of  preferring  one  or  more  creditors  to  others.  His 
doing  so  did  not  contravene  the  statute  of  Elizabeth ;  it  is  not 
hindering  or  delaying  his  creditors  within  the  meaning  of  the 
statute.  What  has  been  done  by  this  assignment  is  to  give  a 
preference  to  creditors,  large  in  number,  and  as  I  should  judge, 
large  in  amount;  leaving  the  surplus,  if  any,  to  be  divided 
ratably  among  the  other  creditors,  and  imposing  a  condition  to 
their  receiving  such  ratable  share  that  they  shall  release  the 
debtor. 

It  is  admitted  that  in  the  absence  of  authority  such  a  deed  is 
void  under  the  statute ;  it  imposes  such  an  unreasonable  condition 
upon  those  who  may  come  in  after  the  preferred  creditors  as  to  be 
a  hinderiug  and  delaying  of  them. 

It  is  not  unreasonable  ii  an  insolvent  transfer  to  trustees  all  his 
assets  for  the  general  benefit  of  his  creditors,  that  he  should  require 


in  return  that  they  shall  grant  him  a  release.  This  is  in  the  spirit 
of  the  Bankruptcy  Laws,  and  if  there  be  some  exceptions  to  the 
assets  being  for  the  general  benefit  of  all  creditors  it  may  still  be 
not  unreasonable,  and  still  within  the  spirit  of  the  Bankruptcy 
Laws;  but  that  I  apprehend  must  depend  upon  the  extent  to 
which  the  ezoeptien  is  carried.  The  law  recognises  certain  pre- 
ferences as  reasonable  and  right,  and  does  in  Bankruptcy  prefer 
certain  creditors;  and  if  the  like  preferences  are  given  in  a 
voluntary  assignment  there  is  no  reason  that  I  can  see,  why  they 
should  be  held  to  Invalidate  the  deed;  for  that  which  is  in 
accordance  with  the  policy  of  one  statute  cannot  be  said  to  be  a 
firnud  under  another;  and  it  may  probably  not  be  necessary  that 
the  preferences  should  be  precisely  the  same  as  obtain  in  Bank- 
ruptcy, if  they  as  substantially  in  the  same  spirit 

So  far  the  Court  would  have  something  tangible  to  go  upon,  in 
holding  such  assignments  not  avoided  by  the  statute  of  Elisabeth. 
But  when  an  insfolvent  discards  altogether  that  which  is  recognized 
as  just  and  equitable  in  Bankruptcy,  and  chooses  to  substitute  his 
own  caprice  or  to  consult  his  own  personal  or  family  advantage ; 
and  to  postpone  to  these  considerations  the  just  rights  of  creditors, 
he  places  himself,  it  seems  to  me,  out  of  the  protection  of  the 
principle  upon  which  assignments  are  upheld,  which  provide  for 
a  ratable  distribution  wholly,  or  with  such  preference  substantial!/ 
as  obtain  in  Bankruptcy. 

It  must  surely  be  competent  to  the  Court  to  draw  the  line  some- 
where; otherwise  the  Court  must  feel  itself  bound  to  uphold 
whatever  disposition  an  insolvent  may  make  of  his  estate  by 
assignment  however  unreasonable  and  unjust  If  the  insolvent 
does  not  stipulate  for  a  formal  release  to  himself  the  creditor  is 
in  a  very  different  position^  because  with  the  debtors  right  to 
prefer  one  creditor  over  another  he  might  be  content  to  come  in, 
although  the  preferences  might  be  unreasonable,  because  he  might 
get  something  under  the  assignment ;  and  at  all  events  his  positiMi 
as  to  his  debtor  otherwise  would  not  be  prejudiced,  but  with  a 
clause  of  release,  his  position  is  very  different  He  may  get 
something  or  he  may  get  nothing ;  for  all  may  be  absorbed  by  the 
unreasonable  preferences  given ;  and  it  is  generally  impossible  to 
tell  beforehand  how  the  estate  may  turn  out.  This  altemaUve 
then  is  presented  to  him  to  become  a  party  to  an  instrument  which 
unjustly  prefers  others  to  himself,  and  at  the  same  time  to  forego 
all  other  claims  against  the  debtor's  estate,  or  not  to  come  In  at 
all.  I  cannot  help  feeling  strongly  that  such  an  assignment  does 
hinder  and  delay  creditors  within  the  spirit  and  meaning  of  the 
act;  while  a  ftiir  and  just  assignment  has  no  such  effect,  but  tends 
to  promote  equality  of  payment,  and  may  therefore  be  properly 
upheld  even  though  it  stipulate  for  a  release. 

I  do  not  think  the  circumstance  of  there  being  no  Bankrupc^ 
Law  in  Upper  Canada  can  make  a  difference  in  favor  of  an  unfair, 
unreasonable  assignment  If  there  were  no  Bankruptcy  Law  in 
England,  it  may  well  be  doubted,  I  think,  whether  any  preference 
at  all  would  not  be  held  to  invalidate  a  voluntary  assignment  with 
a  clause  of  release ;  but  I  think  it  would  be  right  to  uphold  in 
Canada  such  assignment  as  came  fairly  within  the  principles  of 
English  law.  But  I  think  the  assignment  in  question  transgresses 
those  principles  in  substance  and  in  spirit, — and  to  a  degree  that 
renders  it  very  unjust  to  the  general  creditors. 

There  is  another  reason,  founded  upon  public  policy,  which 
I  think  should  operate  against  sustaining  such  assignment  as  the 
one  in  question.  If  an  insolvent  can  oxUy  stipulate  for  a  release 
when  he  makes  a  just  distribution  of  his  estate,  he  will  be  careful 
to  make  such  just  distribution ;  and  thus  equality,  which  the  law 
favors,  will  be  promoted,  and  a  Tory  salutary  check  will  be 
imposed  upon  the  giring  of  unfair  and  unreasonable  preferences : 
whereas,  if  his  assignment  will  be  held  valid  whether  the  distribu- 
tion thereby  made  of  his  estate  be  just  or  unjust,  he  at  the  same 
time  stipulating  for  a  release  to  himself  as  the  price  of  coming  in 
under  the  assignment,  a  powerftil  motive  for  making  a  just  assign- 
ment will  be  taken  away.  I  speak  of  course  of  the  policy  of  &e 
law  apart  fk'om  the  act  against  fraudulent  preferences  passed 
since  the  assignment  in  question  was  made. 

I  do  not  think  that  the  question  is  concluded  by  the  authorities. 
They  show  indeed  that  a  stipulation  for  a  release  does  not  per  «« 
invalidate  an  assignment  by  an  insolvent  for  the  benefit  of  his 
creditors ;  but  I  think  they  do  not  shew  that  an  assignment  con- 
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taining  each  a  stipulation,  and  giving  iiDJaet  and  unreasonable 
preferences  will  be  sustained. 

In  the  case  of  Bez  y.  WaUotif  referred  to  by  my  brother 
Haoaktt,  in  his  learned  and  elaborate  judgment  in  the  Court 
below,  as  the  only  express  decision  in  England  that  he  had 
seen,  there  were  no  preferred  creditors,  and  the  circumstance 
is  made  a  ground  for  sustaining  the  assignment  The  language 
of  the  Court  is,—"  There  is  certainly  no  fraud  in  this  case,  affect- 
ing the  assignment,  which  has  been  made  for  the  equal  benefit  of 
all  the  creditors."  "  This  is  a  very  common  arrangement,  which 
it  would  be  very  Injurious  to  disturb,  when  there  has  been  no 
commission  (of  bankruptcy."} 

RiOBABDs  and  Hagabtt,  J  J.,  concurred  in  the  ylews  expressed 
by  his  Lordship  the  Chief  Justice. 

Per  Cur. — Appeal  dismissed  with  costs.  [Estxv  and  Sfraoob, 
y.CC,  dissenting.] 


QUEEN'S  BENCH. 


JUporUi  by  0.  Bobinsoh,  Esq.,  Barritllet<A-Law,  RtparUr  to  OU  (hurt 

Watdill  bt  al.  ▼.   Thb  PBoyiBOiAi  Ihsubabob  Compabt. 

Adian  on  foreign  judgment— What  Dffeneeg  ma]f  he  Mt  wa,—WhQt  law  governs. 

28  Ftc,  c*.  24. 

To  Ml  action  on  %  Judgment  reooraivd  In  the  Supreme  Oonri  of  the  State  of  N«v 
York,  defendants  pleaded  that  the  Jndgmeot  was  on  a  poUej  of  insnranoemade 
by  them  to  one  B.  whkh  contained  a  prorlaion  that  It  should  be  Told  In  case 
of  being  asdgned  without  their  prenons  consent  in  writing ;  and  tihat  they 
never  consented  to  auT  assignment  to  the  plainttfii,  who  thenlbre  could  not 
sue  thereon.  To  this  the  plalhtUb  replied,  that  after  the  loss  on  the  policy  had 
been  sustained,  B  assigned  to  the  plaintlfls  his  right  of  aetirai  for  the  recovery 
of  the  money  payable  therefor,  and  the  lald  B  not  being  a  resident  of  the 
State  of  New  York,  the  plaintiAi,  In  accordance  with  the  laws  of  that  State, 
sued  there  in  their  own  names  as  snch  assignees,  and  reooyered  Judgment,  as 
by  the  laws  of  aaid  State  they  had  a  right  to  do. 

Bebif  on  demurrer,  a  good  replication,  for  defendants  by  their  acta  of  InconKmi- 
tlon  being  erideudy  designed  to  carry  on  boslaess  abroad,  and  being  declared 
liable  on  policies  issued  In  the  United  States  or  elsewhere,  it  could  not  be 
asenmed  that  this  policy  was  made  In  Upper  Oanada»  and  if  made  in  the  State 
of  New  York  the  mw  there  would  govern. 

Ar  Baoertiff  J.— The  assignment  of  the  right  of  action  after  the  loss  was  not  a 
breach  of  the  condition;  and  the  right  of  the  plaintUb  to  sne  in  their  own 
name  by  the  foreign  law  was  a  question  of  procedure,  on  which  fliat  law  must 
govern* 

In  another  plea  the  defendants  set  up  a  further  provision  In  the  policy,  that  in 
case  of  loss  the  same  would  be  paid  within  sixty  days  after  proof  and  adjust- 
ment, and  alleged  that  no  proof  or  adjnstment  was  ever  made. 

The  plaintUb  replied,  that  when  called  upon  to  pay,  defendants  refosed,  not  for 
the  want  of  such  proof  or  adjustment,  but  for  other  and  different  reasons 
alleged  in  writing:  that  they  thereby,  according  to  the  law  of  New  York, 
waived  the  condition  pleaded,  and  under  said  law  became  liable,  and  said  Judg- 
ment was  recovend,  upon  praof  of  sudi  waiver,  without  any  evidence  of  proof 
or  adjustment. 

BtUi,  on  demarrer,  replication  bad,  for  as  the  same  defence  could  have  been 
pleaded  in  the  original  suit,  it  might,  under  23  Vic.,  ch.  24,  be  set  up  bete;  and 
whether  the  condition  was  waived  or  perfbrmed,  was  a  matter  of  evldenoe  enly, 
on  which  our  law  most  prevail. 

The  plaintilEi  sued  on  a  judgment  alleged  to  haTO  been  recoTcred 
by  them  in  the  Supreme  Court  of  the  State  of  New  York,  on  9th 
of  May,  1860,  against  the  defendants,  for  the  sum  of  $2,947  08c., 
for  their  damages  which  they  had  sustained  on  occasion  of  the 
breach  of  a  certain  covenant  then  lately  made  by  the  defendants, 
as  also  the  sum  of  $181  18c.  for  their  costs  and  charges  by 
them  about  their  suit  in  that  behalf  expended.  They  alleged 
that  the  judgment  still  remained  in  full  force  and  unpaid,  and  &at 
defendants  promised  to  pay  the  same,  but  had  not  done  so. 

Second  PUa — That  the  said  judgment  in  the  declaration  men- 
tioned was  recovered  by  the  plaintiffs  against  the  defendants  in  the 
•aid  Supreme  Court  on  a  certain  policy  of  insurance  made  by  the 
defendants  on  the  2l8t  of  November,  1854,  to  one  Joseph  Buck- 
man,  for  losses  alleged  to  have  been  sustained  on  the  subject 
assured  by  the  said  policy,  and  which  contained  the  following, 
amongst  other  provisions,  namely,  that  the  said  policy  should  and 
would  be  void  in  case  of  its  being  assigned,  transferred,  or  pledged, 
without  the  previous  consent  in  writing  of  the  defendants ;  and 
the  defendants  say  that  they  never  made  or  entered  into  any  cove- 
nant with  the  plaintiffs  in  respect  of  the  said  policy,  or  the  subject 
assured  thereby,  nor  did  they  give  any  consent  in  writing  at  any 
time  to  the  assignment  of  the  said  policy  by  the  said  Joseph 
Buckman  to  the  plaintiffs,  nor  did  they  become  liable  in  any 
manner  to  the  plaintiffs  upon  or  |n  respect  of  the  said  policy,  ora 


the  subject  matter  asssured  thereby,  nor  can  the  plaintiff^  sue 
thereon,  but  only  said  Joseph  Buckman,  if  any  one,  under  any 
circumstances. 

Ftfth  plea. — The  defendants  say,  that  another  provision  of  said 
policy  was  and  is,  that  in  case  of  loss  under  said  policy  the  same 
would  be  paid  within  sixty  days  after  proof  and  adjustment  there- 
of ;  and  that  proof  of  loss  under  the  said  policy  of  insurance  in 
the  said  first  plea  mentioned,  on  which  the  said  judgment  was 
recovered,  was  not  made  to  the  defendants  at  any  time  before  the 
commencement  of  the  said  suit  in  the  said  Supreme  Court  in  which 
the  said  judgment  was  recovered,  nor  was  said  law  ever  adjusted 
as  required  by  said  policy. 

Replication  to  the  second  plea^  that  after  the  losses  mentioned  in 
the  said  plea  had  been  sustained,  the  said  Joseph  Buckman  in  the 
plea  mentioned  assigned  to  the  plaintiffs  his  right  of  action  for  the 
recovery  of  the  said  moneys  payable  after  said  loss  by  said  defend- 
ants, in  pursuance  of  said  policy.  And  the  said  Joseph  Buckman 
not  being  at  the  time  of  the  said  assignment,  nor  during  all  the 
time  thereafter  until  nor  at  the  time  of  the  commencement  of  the 
action  in  which  said  judgment  was  obtained,  a  resident  of  or 
residing  in  said  State  of  New  York,  in  which  said  action  was 
brought,  the  plaintiffs  did,  under  and  by  virtue  of,  and  in  pursu- 
ance of,  the  said  laws  of  the  State  of  New  York,  one  of  the  United 
States  of  North  America,  commence  an  action  in  the  said  Supreme 
Court  in  the  said  State,  in  their  own  name  as  such  assignees,  for 
the  recovery  of  the  said  moneys ;  and  in  said  action,  as  such 
assignees,  and  by  virtue  of  their  rights  under  said  assignment, 
recovered  judgment  against  the  plaintiffs,  as  by  the  laws  of  the 
said  State  of  New  York  they  were  permitted  and  had  a  right  to  do. 

Replication  to  the  fifth  plea,  that  the  defendants,  when  called 
upon  after  the  said  loss  to  pay  the  said  moneys,  and  before  the 
commencement  of  said  suit  in  said  Supreme  Court,  did  not  refuse 
to  pay  the  same  for  want  of  or  on  account  of  the  absence  of  said 
proof  and  adjustment,  but  for  other  and  different  reasons  by  them, 
the  defendants,  then  in  writing  alleged.  And  the  plaintiffs  further 
say,  that  the  defendants  thereby,  under  and  according  to  the  said 
laws  of  the  said  State  of  New  York,  and  of  the  said  United  States, 
waived  the  said  condition  of  said  policy  in  said  fifth  plea  mention- 
ed, and  discharged  the  plainUffs  from  the  necessity  of  fulfilling 
the  same ;  and  the  plaintiffs  say  that  under  and  according  to  the 
said  laws  by  the  said  Supreme  Court  administered,  and  by  which 
it  was  governed,  the  said  defendants  were  liable  upon  proof  of 
such  waiver  to  pay  said  moneys,  without  any  evidence  of  said 
proof  or  adjustment,  and  that  the  said  judgment  was  accordingly 
recovered  by  the  said  plaintififs  against  said  defendants  upon  proper 
evidence  of  said  waiver. 

Demurrer  to  the  replication  of  the  second  plea — that  the  said  policy 
of  insurance  having  been  made  in  Upper  Canada,  the  laws  of 
Upper  Canada  must  guide  the  nature  and  form  of  and  parties  to 
actions,  and  that,  as  the  plaintiffs  would  have  no  right  of  action 
in  their  own  names  under  said  policy,  the  defendants  are  entitled 
to  set  up  that  fact  as  a  defence ;  and  that  it  is  not  averred  nor 
shewn  that  the  said  assignment  in  the  replication  mentioned  was 
made  with  the  knowledge  or  consent  of  the  defendants. 

Demurrer  to  the  rmlieation  to  the  fifth  plea — that  the  defendants 
are  by  law  permitted  to  offer  any  defence  to  an  action  on  a  foreign 
judgment  which  they  might  avail  themselves  of  in  an  action  upon 
the  original  cause  of  action ;  that  the  facts  stated  in  the  fifth  plea 
constitute  a  good  defence  to  an  action  on  the  policy  therein  men- 
tioned, and  the  omission  to  plead  that  defence  to  the  action  in  the 
foreign  country  cannot  prejudice  the  right  of  the  defendants  to 
plead  that  defence  to  this  action  on  the  judgment 

Bums  for  the  plaintiffiB,  cited  Beemer  v.  The  Anchor  Insurance 
Co.f  16  U.  C.  R.  485 ;  EllU  on  Insurance  148  ;  Brown  v.  Hudson^ 
Tay.  Rep.  587 ;  Dascomh  v.  Heacoeks^  lb.  606 ;  JStna  Fire  Ins. 
Co.  V.  Tyler,  16  Wend.  401 ;  Lumley  v.  Qye,  14  £ng.  Rep.  442; 
Morgan  v.  Couchman,  24  Bog.  Rep.  821  ;  Outram  ▼.  Morewood, 
8  Bast  846;   Carter  v.  James,  18  M.  k  W.  187. 

McMiehael,  contra,  cited  18  Vic,  ch.  218,  sec.  9;  (yOaUaghan 
V.  Marchioness  Thomond,  8  Taunt.  82,  84. 

McLkan,  J. — In  setting  forth  grounds  of  demurrer  to   the 

second  plea,  the  defendants  appear  to  assume  that  the  policy  of 

i  insurance  was  made  in  Upper  Canada,  ftnd  that  on  that  account  no 

I  ction  0  an  be  brought  upon  it  except  such  as  is  sustainable  under 
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the  !aw8  of  Upper  Canada,  and  therefore  no  action  18  suatainable 
by  the  plaintiffo  in  their  own  names,  ot  in  the  name  of  any  person 
but  Joseph  Buckman,  to  whom  the  policy  was  issued.  Now  it  is 
no  where  stated  in  the  pleadings  where  the  policy  was  made  or 
issued.  The  declaration  and  plea  and  replication  are  equally 
silent  on  that  head,  and  if  it  were  intended  to  rely  on  any  ground 
of  defence  arising  from  the  fact  of  the  policy  having  been  made 
in  Upper  Canada,  it  should  certainly  appear  in  the  pleadings  some- 
where,  but  we  cannot,  I  think,  assume,  as  the  defendants  do,  that 
it  was  made  or  issued  in  Upper  Canada. 

The  17th  section  of  the  charter  of  the  defendants,  12  Yic,  ch. 
167,  requires  that  all  policies  or  contracts  of  insurance  issued  or 
entered  into  by  the  defendants  shall  be  executed  in  a  particular 
manner  under  the  seal  of  the  company,  and  being  so  executed, 
shall  be  deemed  valid  and  binding  upon  the  company,  according 
to  the  tenor  and  meaning  thereof.  Then,  in  the  16th  Vic.  oh.  69, 
amending  the  charter  by  sec.  6,  it  Is  provided  that  all  parties 
effecting  insurance  with  the  said  company  through  any  accredited 
agent  in  Lower  Canada  may  proceed  at  law  against  the  company 
for  the  recovery  of  the  amount  insured,  or  in  any  matter  in  rela- 
tion to  the  said  insurance,  in  any  court  of  competent  jurisdiction 
in  Lower  Canada ;  and  that  service  at  the  office  of  such  agent  of 
any  writ,  process,  or  proceeding  in  any  such  case,  or  on  the  agent 
personally,  shall  to  all  intents  and  purposes  be  taken  and  consi- 
dered to  be  legal  eerrice  upon  the  said  company. 

Then,  again,  by  the  9th  section  of  the  Act  18  Vic.,  ch.  218, 
further  to  amend  the  charter,  it  is  stated  that  doubts  may  arise  as 
to  the  liability  of  the  said  company  on  policies  issued  by  them  out 
of  the  Province  of  Canada,  either  in  the  United  States  of  America 
or  elsewhere ;  and  it  is  declared  that  the  said  policies,  whereso- 
ever issued,  shall  have  a  like  force  and  effect  as  if  issued  in  this 
Province,  andj^shall  be  to  all  intents  and  purposes  as  binding  on 
the  said  company.  Then  last,  though  not  least,  is  the  proTision 
in  the  same  act,  sec.  14,  declaring  that  the  provisions  of  the  6th 
section  of  the  16  Vic,  ch.  69,  (facilitating  proceedings  in  all  oases 
in  Lower  Canada,)  shall  be  extended  to  all  parties  having,  or 
claiming  to  have,  any  right  of  action  against  the  said  company 
for  any  cause  or  on  any  account  whatever,  and  to  any  writ,  pro- 
cess, or  proceeding  at  the  suit  of  any  such  person  or  persons 
against  the  said  company. 

Now  when  the  defendents  in  the  use  of  these  enactments  choose 
to  issue  policies  in  Lower  Canada  and  in  the  United  States,  or  are 
at  liberty  to  do  so  at  any  time  they  may  think  proper,  and  declare 
such  policies  wheresoever  issued  to  have  the  same  force  and  effect 
as  if  issued  in  this  Province,  and  moreover  confer  on  all  parties 
claiming  a  right  of  action  against  them  for  any  cause  whatever 
the  right  to  sue  in  any  court  of  competent  jurisdiction,  and  to 
serve  any  writ,  process,  or  proceeding,  at  the  office  of  the  agent, 
or  on  the  agent  personally,  it  can  scarcely  be  safe  to  assume  that 
the  policy  issued  to  Joseph  Buckman,  on  which  the  plaintiffs' 
cause  of  action  has  arisen,  was  in  fact  made  in  Upper  Canada. 
The  presumption,  from  all  that  appears,  is  to  the  contrary ;  and 
if  so,  and  the  plaintiffs  are  in  fact  assignees  of  the  money  payable 
by  defendants  on  the  loss  insured  against  by  it,  they  had  a  right 
to  proceed  in  the  State  of  New  Tork,  according  to  the  laws  of  that 
State,  to  recover  the  amount ;  and  when  the  defendants  undertake 
to  confer  upon  parties  a  right  to  sue  in  any  court  of  competent 
jurisdiction,  it  must  be  taken  that  the  suit  and  proceedings  must 
be  according  to  the  laws  of  the  state  or  country  in  which  such 
suit  may  be  pending.  Then  when  a  judgment  is  obtained  in  a 
foreign  court,  it  does  not  require  the  sanction  of  the  defendants 
to  enable  the  parties  to  sue  upon  such  judgment  in  Upper  Canada. 

The  replication  appears  to  be  a  sufficient  answer  as  to  the  right 
of  the  plaintiffs  to  maintain  this  action  on  the  judgment  recovered 
by  them  in  the  State  of  New  York,  under  the  laws  of  that  State, 
and  the  demurrer  on  the  ground  that  the  action  can  only  be  sus- 
tained in  the  name  of  Joseph  Buckman  I  think  must  fail. 

Then  the  defendants  demur  to  the  plaintiffs'  replication  to  the 
fifth  plea.  That  plea  alleges  that  another  provision  of  the  policy 
on  which  the  loss  has  arisen  was  and  is,  that  in  case  of  loss  aris- 
ing under  the  said  policy,  the  same  would  be  paid  within  sixty 
days  after  proof  and  adjustment  thereof,  and  that  proof  of  loss 
under  the  said  policy  of  insurance  in  the  first  plea  mentioned,  and 
pn  which  the  said  judgment  T^aa  recovered,  was  not  made  to  the 


defendants  at  any  time  before  the  commencement  of  the  suit  in 
the  said  Supreme  Court,  in  which  the  judgment  was  recovered, 
nor  was  the  said  loss  ever  adjusted,  as  required  by  the  said  policy. 

The  replication  to  this  plea,  which  is  demurred  to,  sets  up  that 
defendants,  after  the  loss  had  occurred,  when  called  upon  for  pay- 
ment did  not  refuse  to  pay  on  account  of  the  absence  of  such  proof 
and  adjustment,  but  for  other  and  different  reasons  by  defendants 
in  writing  alleged,  and  that  the  defendants  thereby,  according  to 
the  law  of  the  State  of  New  Tork,  and  of  the  United  States,  waived 
the  said  condition  of  the  said  policy  in  the  fifth  plea  mentioned, 
and  discharged  the  plaintiffs  f^om  the  necessity  of  fulfilling  the 
same,  and  that  under  the  laws  of  the  State  of  New  Tork  by  the 
said  Supreme  Court  administered,  the  defendants  were  held  liable 
upon  proof  of  such  waiver  to  pay  the  said  moneys,  without  any 
evidence  of  such  proof  or  adjustment,  and  the  judgment  was 
accordingly  recovered  by  the  plaintiffs  against  defendants  upon 
proper  evidence  of  such  waiver. 

This  replication  to  the  fifth  plea  shows  the  grounds  on  whicK  the 
court  proceeded  in  the  State  of  New  Tork  in  giving  judgment  for 
the  plaintiffs  without  any  proof  or  adjustment  of  the  loss  accord- 
ing to  one  of  the  conditions  of  the  loss,  bnt»  under  our  28  Vic, 
ch.  24,  sec.  2,  that  proceeding  cannot  exclude  the  defendants  from 
pleading  any  defence  set  np  or  that  might  have  been  set  up  to  the 
original  suit  There  is  no  doubt  that  the  defendants  might  have 
pleaded  in  the  original  suit  in  the  State  of  New  York,  just  as 
they  have  pleaded  here,  that  the  policy  granted  to  Joseph  Buck* 
man  contained  a  certain  condition,  that  proof  of  loss  and  a4just- 
ment  of  such  loss  must  be  made  before  payment  of  such  loss  could 
be  demanded,  and  that  no  such  proof  had  ever  been  given  to  the 
defendants,  nor  had  any  adjustment  taken  place ;  and  if  such  plea 
had  been  pleaded,  the  court  in  the  State  of  New  York  would 
scarcely  have  accepted  evidence  of  a  waiver  by  such  proof  as  they 
seem  to  have  done.  But  if  they  had  done  so,  that  alone  would  be 
a  strong  ground  of  objection  to  the  judgment,  and  afford  ample 
justification  of  the  clause  of  the  statute  to  which  I  have  referred, 
giving  a  right  to  any  defendant  sued  upon  a  foreign  judgment  or 
decree  to  make  any  defence  which  he  could  have  made  in  the 
original  action.  The  replieation  is  no  answer  to  the  defendants' 
plea,  and  judgment  must  be  for  the  defendants. 

Haqabtt,  J. — Before  our  Act  of  1860,  I  conceive  it  to  have 
been  clearly  settled  that  in  general  a  foreign  judgment  by  a  court 
of  competent  jurisdiction  was  not  liable  to  be  questioned  on  the 
merits :  that  at  all  events,  when  it  was  not  shewn  that  it  was 
obtained  against  defendant  without  any  notice  to  him,  or  was  not 
contrary  to  what  is  called  **  natural  justice,"  or  against  the  po^- 
tive  law  or  policy  of  this  country,  it  was  oonolusive  between  the 
parties.  The  statute  23  Vic,  ch.  24,  sec  2,  enacts  that  in  aay 
suit  upon  a  foreign  decree  or  judgment,  **  any  defence  set  np  or 
that  might  have  been  set  up  to  the  original  suit  may  be  pleaded 
to  the  suit  on  the  judgment  or  decree."  It  is  most  important  that 
we  should  understand  if  possible  where  the  contract  sued  upon  in 
New  York  was  made.  The  plaintiffs  merely  set  out  the  judgment. 
The  defendants  say  nothing  thereupon  in  their  pleas.  But  in 
their  demurrer  they  assume  (as  their  counsel  on  the  argument 
urged  us  to  assume)  that  it  must  have  been  made  in  Upper 
Canada. 

We  are  bound  to  know  judicially  that  defendants  are  a  charter- 
ed company  in  Canada.  The  preamble  of  their  charter,  12  Vic, 
ch.  1 67,  recites  the  petition  to  be  incorporated  **  to  enable  such 
institution  to  conduct  and  extend  the  business  of  fire,  marine  and 
life  assurance,  and  for  granting  annuities  and  sums  of  money 
payable  at  future  periods  within  her  Majesty's  dominions  in  North 
America  and  other  places  abroad."  And  by  a  subsequent  Act,  18 
Vic  ch.  218,  sec  9,  it  is  declared  that  whereas  doubts  may  arise 
as  to  the  liability  of  the  company  on  policies  issued  by  them  out 
of  Canada,  either  in  the  United  States  or  elsewhere,  and  it  is 
declared  and  enacted  that  the  said  policies,  wheresoever  issued, 
shall  have  a  like  force  and  effect  as  if  issued  within  this  Province, 
and  shall  be  to  all  intents  and  purposes  as  binding  on  the  said 
company.  And  section  14  of  the  same  act  refers  to  a  section  in  a 
previous  act,  16  Vic,  ch.  69,  allowing  parties  effecting  insurance 
with  the  company  through  any  accredited  agent  in  Lower  Canada, 
proceed  at  law  against  them  in  Lower  Canada,  and^providing  that 
service  at  the  office  of  such  agent  or  personally  on'  him  should  be 
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legal  serTice  on  the  oempany ;  and  declares  that  the  proTisions  of 
snoh  section  shall  extend  to  all  parties  haying  or  claiming  to 
haTe  any  right  of  action  against  the  company  for  any  canse  or  on 
any  account  whatsoever,  and  to  any  writ,  process,  or  proceeding, 
at  the  suit  of  any  snch  person  or  persons  against  the  company. 

We  have  here  a  chartered  company  established  in  Canada* 
CTtdently  designing  to  carry  on  basiness  abroad,  and  obtaining 
legislatiTC  declarations  of  their  liability  in  their  corporate  capacity 
therefor,  and  facilitating  proceedings  against  them  in  law  suits. 

The  silence  of  the  defendants  in  their  pleas  as  to  the  place  where 
the  contract  was  made  is  significant,  and  on  the  best  consideration 
I  can  give  the  case,  I  think  that  I  cannot  assume  that  the  contract 
on  which  the  judgment  was  obtained  in  New  York  was  necessarily 
created  within  this  Pronnce.  For  any  thing  disclosed  by  the  plead- 
ings these  defendants  may  have  obtained  power  to  act  in  their  cor^ 
porate  capacity  abroad,  or  at  all  events  they  are  recognised  by  Uie 
foreign  state,  and  allowed  to  appear  as  plaintiffs  or  defendants  in 
the  foreign  courts.  We  may  assume  that  they  duly  appeared  and 
submitted  to  the  jurisdiction  of  the  New  York  court.  If  this  view 
be  correct,  we  may  further  assume  the  law  of  the  plaee  of  contract 
must  goTem  the  proceedings  in  such  place. 

It  is  stated  by  the  plMutiffs,  and  admitted  on  this  demurrer,  that 
the  New  York  law  permits  the  recoYery  by  the  plaintiffs  in  thdr 
own  names,  as  assignees  of  the  right  of  action  of  Buekman,  the 
person  insured.  I  therefore  consider  that  the  replication  disposes 
of  the  objection,  which  would  be  fatal  in  our  courts,  to  the  right 
to  reooYcr  in  any  name  but  that  of  the  party  to  the  original 
contract 

But  the  defendants  ftirther  urge  that  any  assignment  was  prohi- 
bited by  the  express  terms  of  t£e  contract,  without  their  written 
consent  If  such  unauthorised  assignment  appears  to  have  taken 
place,  I  have  no  doubt  but  that  we  must  admit  it  here  as  a  good 
plea  to  the  present  action. 

The  condition  is  to  avoid  the  policy  <<in  case  of  its  being  assigned, 
transferred  or  pledged,"  without  previous  written  consent  The 
replication  admits  that  after  the  loss  Buekman  assigned  <<his 
right  of  action  for  the  recovery  of  the  moneys,"  to  the  plaintiffs, 
who  recovered  judgment  in  their  own  names  *<  as  assignees  for 
the  recovery  of  the  said  moneys."  The  contention  of  the  plaintiffs 
is  this : — that  the  condition  set  out  is  merely  to  prevent  the  defend- 
ants being  made  insurers  against  their  will  of  any  person  but 
the  one  named — ^in  other  words,  that  they  contract  to  insure  him 
Trom  loss,  but  not  to  Insure  any  other  person  to  whom  he  may 
please  to  assign  his  claim :  that  this  provision  has  never  been 
violated :  that  no  other  pe  rson  but  Buekman  was  ever  insured  by 
defendants :  that  a  cause  of  action  by  the  happening  of  the  loss 
insured  against,  vested  completely  in  Buekman,  and  that  all  he  did 
was  to  assign  to  the  plaintiffs  the  right  to  obtain  the  sum  insured 
trom  defendants. 

Defendants  say  that  an  assignment  to  the  plaintiffs  is  admitted, 
and  is  clearly  within  the  condition. 

If  the  action  were  originally  brought  in  this  court  in  Buck- 
man's  name,  and  it  appeared  just  as  stated  in  the  replication,  tliat 
after  the  loss  he  had  assigned  his  right  of  action  to  the  plaintiffs, 
who  were  beneficially  the  real  plaintiffs,  I  do  not  think  the  defend- 
ants'  plea  would  be  held  to  be  proved.  I  cannot  see  how  the 
parties  ever  contemplated  any  assignment  except  while  the  policy 
continued  as  an  indemnity  against  a  possible  future  loss.  The 
written  consent  provided  for  could  hardly  have  been  looked  to  as 
applying  after  the  contingency  had  happened,  and  the  right  of 
action  vested  in  the  assured. 

From  the  held  statement  of  the  condition  in  the  pleadings,  I 
have  felt  hesitation  in  arriving  at  a  certain  decision  on  this  point, 
but  on  the  whole  I  am  of  opinion  that  the  plaintifEs'  position  on 
this  head  is  correct,  that  there  was  no  violation  of  the  condition. 

I  also  think  that  the  defendants  cannot  now  plead  the  inability 
of  the  plMntiffs  to  sue  in  their  own  names.  They  could  not  have 
pleaded  it  successfully  in  the  foreign  court,  and  I  do  not  think 
that  our  act  of  1860  permits  the  urging  of  such  a  defence,  as  it 
would  necessarily  be  fatal  to  every  action  on  a  foreign  judgment, 
which,  though  correct  according  to  the  lex  loei  eon(raetu»,  might  be 
open  to  objections  on  the  law  of  the  Canadian  tribunal. 


I  consider  that  our  law  now  provides  for  full  defence  on  the 
merits,  allowing  every  plea  which  had  been  or  might  have  been 
pleaded  in  the  foreign  court;  but  this,  I  think,  falls  short  of 
allowing  an  objection  to  the  tiatut  of  the  plaintiffs — to  their  right 
to  being  in  the  position  of  plaintiffs  at  all — when  the  law  of  the 
foreign  court  clearly  allowed  them  such  right  and  position  on  a 
contract  reasonably  assumed  to  be  governed  by  such  foreign 
law. 

I  therefore  think  the  plaintiffs  entitied  to  judgment  on  the  first 
demurrer. 

The  second  demurrer  raises  this  question.  Defendants  plead  a 
plea  which  I  gather  from  the  case,  though  not  very  clearly,  was 
urged  as  a  defence  in  New  York,  namely,  the  non-delivery  of  proof 
of  loss ;  and  the  plaintiffs  answer  this  by  averring  certain  facts 
which  they  say  by  the  law  of  the  New  York  oourt  amount  to  a 
waiver  of  tlieir  right  to  such  proof,  and  "  the  judgment  was  accord- 
ingly recovered  against  the  defendants  upon  proper  evidence  of 
such  waiver." 

•  Now  it  seems  to  me  that  this  was  a  question  of  procedure,  a 
question  arising  on  the  law  of  evidence  as  administered  by  the 
foreign  court 

The  rule  seems  clearly  stated  in  the  books.  "  The  distinction," 
says  Tindal,  C.  J.,  in  ffuber  v.  Steiner,  (2  Bing.  N.  C.  202,  2  Scott 
80i,)  **  between  that  part  of  the  law  of  a  foreign  country  where 
a  personal  contract  is  made  which  is  adopted,  and  that  which  is 
not  adopted  by  our  English  courts  of  law  is  well  known  and 
established  ;  namely,  that  so  much  of  the  law  as  affects  the  rights 
and  merits  of  the  contract,  all  that  relates  *ad  Uti*  deeiiionem,* 
is  adopted  from  the  foreign  country ;  so  much  of  the  law  as  affects 
the  remedy  only,  all  that  relates  ad  litU  ordinationemt  is  taken 
from  the  Uz  fori  of  the  country  where  the  action  is  brought" 
This  is  the  view  taken  in  Story's  Conflict  of  Laws,  in  Westlake's 
International  Law,  and  in  Leroux  v.  JBrotm,  (12  C.  B.  801,)  and 
Thompaan  v.  BeU,  (3  £  &  B.  286.) 

It  seems  clear  to  me  that,  admitting  defendants'  right  to  plead 
the  non-delivery  of  proof  of  loss,  &c.,  in  the  original  suit,  it  was 
a  matter  of  evidence,  and  of  the  law  of  evidence,  whether  certain 
acts  done  either  proved  such  delivery  or  shewed  a  waiver  thereof. 
I  think  such  a  matter  related,  in  Sir  N.  Tindal's  words,  ad  litU 
ordinationemf  and  has  to  be  governed  by  the  lex  fori:  that  the 
defendants  have  a  right,  as  the  law  now  stands  here,  to  have  that 
question  raised ;  and  when  raised  it  must  be  decided  by  the  law 
of  evidence  as  administered  here. 

I  therefore  think  the  plaintiflEs  fail  on  their  replication  to  the 
fifth  plea. 

My  riew  of  the  law  is  shortly  this  :•— the  plaintiff^  establish 
their  right  to  sue  on  a  judgment  of  a  court,  which  I  think  conclu- 
sively  shews  their  right  to  hold  that  position  by  the  law  governing 
the  contract  there  made  between  the  parties,  although  they  could 
not  acquire  such  a  position  in  our  courts  of  law. 

I  think  the  defendants,  sinoe  our  late  statute,  have  the  right  to 
plead  any  breach  of  the  conditions  of  the  policy  which  would 
avoid  its  effect^for  example,  that  the  plaintiffs  acquired  their 
interest  by  an  assignment  forbidden  by  the  contract  I  think  they 
have  also  the  right  to  set  up  again  any  defence  urged  or  that 
might  have  been  urged  in  the  former  suit,  whatever  the  fate  of 
such  defence  may  have  been  according  to  the  doctrines  as  to  evi- 
dence, &c.,  of  the  foreign  court 

I  think  the  pluntiffs  should  have  judgment  on  demurrer  to  the 
replication  to  the  second  plea,  and  defendants  have  judgment  on 
demurrer  to  the  replication  to  the  fifth  plea. 

I  also  refer  to  DeOout  Britaae  v.  Rathbotu,  6  H.  &  N.  801 ; 
Cammell  v.  Sewell,  5  H.  ^  N.  728;  Cope  v.  Doherty,  4  K.  &  J. 
867  ;  Simian  v.  MiUer,  I  C.  B-  N.  S.  684 ;  Hope  v.  Sop$,  8  Jur. 
N.  S.  464 ;  Oould  v.  Webb,  4  £.  &  B.  983 ;  The  Bank  of  Aulra^ 
loiia  V.  Niae,  16  Q.  B.  717. 

BuBHs,  J.,  took  no  part  in  the  judgment 

Judgment  for  plaintiffs  on  demurrer  to  the  replication  to  the 
second  plea,  and  for  defendants  on  demurrer  to  the  repli- 
cation to  the  fifth  plea. 
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FbAIIK  St  AL  V.  AX1>SB80N  XT  AL, 
Judffmad^lkgigtraiim-'Briorit^, 

PUntUb  r«60T«red  ft  jodlgmsnt  cfi  the  ISth,  and  regifttend  It  on  the  15tli  (rf  feb- 
nmnr,  1850.  A  ven.  ex,  against  Undt  Inoad  upon  It  irii  nogired  by  the  iherlff 
oh  tba  80th  October,  1860,  under  which,  on  the  d7th  Norember  following,  be 
Bold  and  eonreyed  the  land  In  question  to  the  plalntUb.  Defendanta  elaliaied 
under  a  deed  ftom  one  of  the  jadgmeat  debton,  dated  and  ngietered  on  the 
27th  Jane,  1800. 

Bad  (following  TUrka  t.  BxUenen,  18  U.  C.  B.  76,  and  BUef  T.  BuOock,  10  O.P. 
IM),  fhat  deftndnts'  title  mnat  prevail  over  the  platntUV. 

Bemarki  by  Bama,  J,  onThe  Bank  </  Montreal  t.  Thomp§m  (9  OranVs  Gh.  B.  61). 

IgeotiiieBt  for  the  west  half  of  lot  No.  2,  in  the  11th  eoncesilioii 
of  the  township  of  Donro. 

The  case  was  tried  before  Bnms,  J.,  at  the  last  assises  held  al 
Peterborough,  and  the  plaintiffs'  title  was  as  follows: 

The  registrar  of  the  connt j  prodnoed  a  book,  whfoh  he  proved 
had  been  transmitted  to  the  registry  office  at  Peterboroagh  ttom 
the  goTemment  of  the  proTince,  and  certified  by  the  proper  officer, 
showing  what  lands  in  the  conntj  of  Peterboroagh  had  been 
granted  to  indlTidaals.  Bj  this  book  it  appeared  that  the  land  in 
question  in  this  suit  had  been  granted  and  patented  on  the  1st  of 
July,  1846,  to  one  Wheeler  C.  ArmstroDg,  the  same  person  agidnst 
whom  the  judgment  hereafter  mentioned  was  obtained. 

The  certificate  from  the  Grown  Lands  Department  was  in  these 
words: 

"  I  hereby  certify  that  this  volume,  ending  with  page  499,  con- 
tiuns  a  list  of  the  names  of  all  persons  in  whose  favor  letters  patent 
for  land  within  the  county  of  Peterborough  were  completed  and  re- 
corded previously  to  the  1st  of  January,  1847,  as  required  by  the 
9  Vic.  cap.  84,  sec  81,  embracing  also  the  lands  thereby  gnmted. 
Crown  Lands  Department^  Montreal,  December  28th,  1847." 

This  mode  of  proving  that  the  land  in  question  had  been  patented 
by  the  Crown,  was  objected  to  on  the  part  of  the  defendants. 

Then  an  exemplification  of  judgment  was  produced  ft'om  the 
Court  of  Common  Pleas  of  these  plaintiffs  against  Bobert  Carew 
Armstrong  and  Wheeler  Armstrong  (admitted  to  be  Wheeler  C. 
Armstrong)  for  £284  19s.  6d.  damages,  and  £14  lis.  1(M.  costs, 
entered  up  on  the  12th  of  February,  1869.  This  judgment  was 
registered  !n  the  county  registry  on  the  16dt  of  February,  1869. 

The  date  of  the  issuing  the  writ  of  JL  fa.  against  lands  was  not 
shown,  nor  when  the  same  was  placed  in  the  hands  of  the  sheriff. 
The  venditioni  exponas,  which  issued  upon  the  sheriff's  return 
to  the  former  writ  of  lands  on  hand  for  want  of  buyers,  was  tested 
the  26th  October,  1860,  and  was  received  by  the  sheriff  on  the  30th 
October,  I860.  Under  this  writ  the  sheriff  sold  the  land  in  ques- 
tion on  the  27th  November,  1860,  to  the  plaintiffs  as  the  highest 
bidders,  and  on  the  same  day  executed  a  conveyance  to  them  of  it. 

This  closed  the  platntifis'  case. 

On  the  part  of  the  defendants,  a  deed  was  produced  and  proved 
ftrom  Wheeler  0.  Armstrong,  the  judgment  debtor,  to  the  defendant 
Rebecca  Anderson,  dated  the  27th  of  June,  185(9,  and  registered 
on  the  same  day.  The  consideration  expressed  in  that  deed  was 
£1000,  paid  by  her  to  Wheeler  C.  Armstrong.  Evidence  was  gone 
into  to  show  the  consideration  for  that  conveyance,  and  it  was 
satisfactorily  established  to  be  as  follows: — Wheeler  C.  Armstrong, 
in  the  year  1865,  borrowed  from  Peter  Anderson,  the  husband  of 
the  defendant  Rebecca,  the  sum  of  £262  10s.,  for  which  he  was 
to  have  secured  Anderson  by  mortgage  \h  his  lifo-time,  but  it  was 
Tievcr  done.  No  interest  upoA  that  sum  had  ever  been  paid  by 
Wheeler  C.  Armstrong.  The  defendant  Rebecca  was  the  personal 
representative  of  her  decisased  husband's  estate.  Wheeler  C. 
Armstrong,  after  Peter  Anderson's  dea^^  got  ft>om  the  estate  the 
further  sum  of  £212  10s.,  which  was  not  repaid.  The  land  in 
question  was  mortgaged  by  Wheeler  C.  Armstrong  to  Mr.  Conger, 
and  there  was  past  interest  due  upon  that ;  and  it  was  proved  that 
the  defendant  had  undertaken  to  pay  off  that  mortgage  and  inter- 
est, which  indeed  she  would  have  to  do  before  the  land  would  be 
any  security  to  her  for  the  other  moneys. 

The  defendant  Rebecca  received  the  t^tkt%  ahd  prtffits  of  the  land 
from  the  date  of  the  conveyance,  the  27th  of  June,  1869>  The 
other  defendants  were  the  tenants. 

The  learned  jndge,  on  these  facts,  in  accordance  with  ThirkeU 
V.  Patterson  (18  U.  C.  R.  75),  and  Wales  v.  BuUoek  (10  C.P.  165), 
directed  a  verdict  to  be  entered  for  the  defendants,  with  leave  to 


the  plaintiffs  to  move  the  court  to  enter  a  verdict  for  tiie  plaintiftii 
if  the  sheriff's  deed  to  them  passed  the  legal  estate  in  the  land. 

MeMiehael  obtained  a  rule  accordingly ;  to  which 

Read,  Q.  C-y  showed  cause. 

It  was  admitted  that  the  oases  referred  to  at  the  trial  were  hi 
point  in  defendants*  Ikvor,  and  the  case  iras  not  argued  at  length, 
the  object  being  to  carry  it  to  the  Court  of  Appeal. 

MoLaAH,  0.  J.-^The  same  question  Is  involved  In  this  case  as  in 
the  oases  of  Thirkdl  t.  Patterson  (18  0.  C.  It.  76),  and  Wales  v. 
BuUoek  (10  0.  P.  166),  and  of  course  we  must  be  guided  by  the 
decisions  in  these  cases  till  they  are  tvmned  by  a  Court  of  Error 
and  Appeal.  The  only  diflRsrenOe  betireeA  this  tk»  and  that  of 
TMrkeU  v.  Patterson  is,  that  there  the  Judgment  debtor  conveyed 
Us  IwmI  after  the  recovery  of  the  judgment  against  him,  and 
before  the  registration  of  that  jtidgment,  while  in  the  present  case 
the  judgment  debtor  did  not  convey  until  after  the  recovery  and 
registration  of  the  jadgment.  It  Is  preeisely  the  same  in  that 
respect  as  the  ease  of  Wales  r.  Bullock,  in  which  the  Court  of 
Common  Pleas,  in  deference  to  the  former  dedsien  in  the  Court  of 
Queen's  Benob,  gave  judgment  in  fevor  of  the  defendant 

BuBHS,  J. — I  have  considered  the  Judgment  given  by  Mr.  Vlce- 
Ohanoellor  Esten,  in  The  Bank  of  Montreal  v.  Thompson  (9  Grant 
Chy.  Rep.  61),  taking  a  different  view  of  the  construction  of  the 
Registry  Act  13  &  14  Vic.  cap.  68,  f^m  what  1  did  in  the  ease  of 
TMrkeU  t.  Patterson, 

He  seems  to  have  supposed  tiiat  it  was  my  intention  to  overrule 
the  cases  of  Doe  DougaU  v.  Fannm$  (8  U.  C.  B.  166)  and  Doe 
Dempsey  v.  BouUon  (9  U.  C.  B.  682).  I  entertuned  no  such  idea. 
Those  cases  were  decided  upon  the  censtruction  and  effect  of  the 
statute  9  Vie.  cap.  84,  sec.  18,  and  I  was  myself  one  of  the  Judges 
who  took  part  in  the  judgments.  When  ThirktU  v.  PaUerson  came 
to  be  decided,  we  then  had  the  subseqnent  Statute,  18  &  14  Vic, 
cap.  68,  sec.  2,  which  made  a  provision  for  the  registration  of 
judgments  entered  up  after  the  1st  of  January,  1861,  operating  as 
a  charge  upon  the  lands.  The  first  section  of  this  last  act  reme- 
died the  defect  made  by  the  9  Vic.  cap.  84,  about  the  registration 
of  a  certificate  having  the  same  effect  as  the  docketting  of  a  judg- 
ment in  England.  The  judgment  sought  to  be  enforced  by  a 
sheriff's  sale  of  the  lands  in  the  case  of  ThirkeU  V.  Patterson^  was 
one  entered  up  long  after  the  Ist  of  January,  1861 ;  and  the  pro* 
visions  of  the  second  section  of  18  &  14  Vic  cap.  63,  might  have 
been  brought  to  bear  and  be  made  available. 

The  Vioe-Chancellor  treats  that  provision  in  the  last  statute  afr 
cumulative  to  the  other  provisions;  that  is,  as  to  the  effect  of 
registration  operating  in  the  same  manner  as  the  docketUng  of  a 
judgment  did  in  England.  That  may  be  the  proper  construction 
to  give  those  provisions,  but  the  question  is,  whether  it  was  in- 
tended by  the  Legislature  to  have  that  effect 

The  provisions  of  the  second  section  of  our  act,  18  &  14  Vic 
cap.  63,  are  copied  from  the  English  act,  1  &  2  Vic  cap.  IJO,  sec. 
18 ;  and  at  the  time  the  English  Act  was  passed  there  can  be  no 
question  made  about  the  provbion  operating^ as  a  cumulative  one, 
for  then  the  provisions  of  the  statute  of  4  &  6  Wm.  k  M.,  cap.  20, 
applying  to  the  docketing  of  judgments,  were  in  fbTl  force.  It  was 
in  the  following  year  the  statute  2  &  8  Vic.  cap.  1 1,  entitled,  "An 
Act  fbr  the  better  protection  of  purchasers  against  Judgments, 
Crown  debts.  Lis  Pendens,  and  Fiats  in  Bankruptcy,"  was  passed. 
This  I  think  shows  that  the  Legislature  of  England  did  not  mean 
that  the  provisions  of  the  statute  1  &  2  Vic.  cap.  110— for  there 
were  many  others  besides  those  contained  in  section  13 — should 
remain  cumulative  to  the  effect  of  those  of  the  act  of  4  &  6  Wm.  ft 
M.,  cap.  20,  respecting  the  docketing  of  Judgments. 

If  that  bb  so,  then  what  was  the  meaning  and  the  effect  of  the 
statute  18  &  14  Vic  cap.  63  f  We  can  easily  understand  what  our 
Legislature  meant  by  the  9  Vic  cap.  84,  sec  13,  and  the  two  ded- 
sioDS  of  Doe  DoUgal  v.  Fiinning  and  Doe  Dempsey  V.  BotUton^  were 
the  carrjing  out  of  that  meaning,  because  it  was  plain  enough  that 
the  Legislature,  when  it  passed  the  9  Vic  cap.  84,  was  ignorant 
that  the  Legislature  of  England  had  passed  the  act  2  &  8  Vic  cap. 
11.  Now,  we  must  assume  that  when  our  own  Legtelature  passed 
the  13  &  14  Vic  cap.  63,  it  was  quite  well  known  what  the  deci- 
sions of  our  courts  were  with  respect  to  the  effect  of  the  6  Geo.  IL 
cap.  7,  in  selling  lands  upon  writs  of  fi.  fa*,  and  as  to  extending 
them  by  eleyit,  and  that  they  were  legislaUng  upon  the  law  as  de- 
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elared  by  the  courts.    If  they  were  legialating  with  a  tIow  to  the 

SroTiBiODS  of  the  second  section  of  the  act  being  cumalatiYe  to  the 
rst,  as  the  Vice-Chanoellor  has  held,  it  looks  very  like  legislating 
in  the  contrary  direction  from  what  they  were  doing  in  England, 
and  instead  of  progressing  forward  we  haTS  been  returning  back  as 
it  were. 

I  do  not  mean  to  say  that  the  Yice-Chancellor's  Tiew  is  wrong. 
Very  likely  my  own  Tiew,  taken  in  ThirktU  r,  Patterson^  is  incor- 
rect. The  two  sections  48  ft  49  of  cap.  89  of  the  Consolidated 
Statutes  of  Upper  Canada,  hare  now  to  be  considered  in  connexion 
with  the  subject.  This  action  was  brought,  as  I  was  informed  at 
the  trial,  with  a  Tiew  of  testing  the  soundness  of  my  Tiew  in 
Thirhell  t.  PuiUnon^  and  the  effect  of  WaUt  t.  Bullock,  in  the 
Common  Pleas ;  and  as  this  point  is  of  the  utmost  importance  to 
the  landed  interests  of  the  country,  it  cannot  be  too  soon  decided 
upon  by  the  Court  of  Appeal,  and  therefore  I  shall  reserTO  any 
opinion  at  the  present  further  than  is  necessary  to  bring  the  case 
there. 

Haoabtt,  J.,  said  he  had  concurred  in  the  decision  of  the  Com- 
mon Pleas,  of  which  he  was  then  a  judge,  in  WaUs  t.  Bullock,  but 
that  the  question  was  one  of  great  importance,  and  subject  to 
grave  doubts,  which  he  trusted  would  soon  be  settled  by  the  Court 
of  Appeal. 

Bnle  discharged,  (a) 


COMMON  PLEAS. 


(Aporfal  iy  BL  0.  Josu»  Bag.,  BaarriaUr^Kt'LaM,  Shorter  to  iht  OmrL) 

COLBT  XT  AL.   V.  WALL. 


WnUtH  Ttot^ptr^z\tnl  tvidtiMB* 

JUcetment  Ibr  loti  16, 18,  and  north  half  of  12,  In  the  2nd  eonoMsion  of  Sandwich 
Tha  datSmdant,  In  hto  ootioaof  titles  boildaa  denying  the  cUimante  title,  claimed 
title  in  hlmaelf  as  their  tenant  The  plaintlft,  under  this  notice  of  debnee, 
elaioMd  that  the  deHuidant  waa  thereby  debarred  from  diapntlns  their  title  aa 
landlord,  and  prored  a  receipt  for  rent  in  Ml  to  tiie  Slat  of  Marcm,  1861.  Thia 
aetioii  was  commaneed  on  tlie  12th  of  October,  1861.  The  defendant,  In  replj, 
vnund  hia  tenancy  commeBced  la  May,  and  that  one  of  the  plaintUb  in  April, 
M6U  wMla  HsWag  the  farm,  exprnsseif  hto  aatkfcetionaa  totts  st«te>  and  told 
htm  ha  wWiad  him  to  ramain  cm. 

Ttaai«rybaftasiB«uMllhrthapialntifh^aBd  that  tha  datadaat  waa  their  agsnt 
on  the  lacmlsesj  on  motion  wr  a  new  trial. 

MIti,  that  tta  dfanset  evidence  of  the  commaneemeiit  ef  the  tenancy  to  Hay  waa 
•ntltlcd  to  greater  weight  than  a  receipt  dated  the  SMh  of  March,  for  rent  «p 
io  data,  and  that  the  ease  of  Oirtwr^  t.  MePhtnon  (20  U.  C.  Q.  B.  261)  upon 
which  the  pbdnflflli  relied,  did  not  relleYe  the  platntlltd  fcx>m  the  proof  of  the 
determlnauon  of  defandant*8  tenancy,  although  It  waa  evideiMe  to  catopp  dsfo&> 
daat  arom  denying  thai  ha  waa  pialntHls'  taaaat.  _ 

^.^  (H.T.,26Vlfl,18e3.) 

QeetawDt  for  Noo.  15^  18,  and  the  north  half  of  12^  2nii  ooaeea- 
■ion  of  the  town  of  Sandwich.  I>Bfbiiee  for  the  whole.  The 
cUumanta  set  up  title  under  tho  last  will  of  Charles  Arthur  Smith, 
deceased,  who  was  owner  in  fee.  The  defendant,  besides  denying 
the  title  of  the  elaiDiaiit%  asserted  title  as  yearly  tenant  to  them, 
not  haying  receiyed  six  months'  notice  to  quit.  The  sammons  was 
inoed  on  the  12th  of  October,  1861. 

The  trial  took  place  at  Saadwioh  before  Sir  J.  B.  Bodnson,  0.  J. 
The  plainti&'  case  was  chiefly  rested  on  shewing  that  one  of  the 
plaintiffs  distrained  ibr  rent  upon  defendant  early  in  March,  1861, 
for  two  years'  rent,  and  the  bailiff  proTcd  the  following  receipt: 

<<  Windsor,  March  80,  1861. 

''BeceiTed  from  William  H.  Wall,  the  sum  of  $107.80,  being  the 
amount  of  three  years*  rent  due  George  W.  Colby,  by  me,  for  the 
north  half  of  lot  12,  and  the  whole  of  lot  No.  18,  in  the  2nd  con- 
eeesion  of  the  township  of  Sandwich  west,  in  the  county  of  Essex, 
up  to  date,  together  with  the  costs  of  distress,  warrant,  &o.  Signed 
bj  the  bailiff." 

It  was  further  proyed  that  on  the  settlement  of  the  rent  a  notice 
wms  seryed  on  defendant  as  follows :  **  To  William  H.  Wall,  of  the 
township  of  Sandwich  west,  in  the  county  of  Essex.  I  hereby,  as 
jour  landlord,  give  you  notice  to  quit,  and  deliyer  up  possession 
ef  the  house,  land  and  premises,  with  the  appurtenances,  situate 
In  the  township  of  Sandwich  west,  aforesaid,  in  the  county  of  Es- 
sex, and  being  the  north  half  of  lot  number  tweWe,  and  the  whole 

(a)  8aaalsoA«v«iaiT.aa0iti<ol.,7C.P.»Ol. 


of  lot  number  thirteen,  in  the  2nd  concession  of  the  township 
aforesaid,  which  you  hold  of  me  as  tenant  thereof,  o&  the  1st  day 
of  October  next,  or  at  the  expiration  of  the  current  year  of  your 
tenancy,  which  shall  expire  next  after  the  end  of  one  half  year 
from  the  date  of  this  notice.  Bated  this  thirteenth  day  of  March, 
A.D.,  1861.    Signed,  Gaoaaa  W.  Colbt." 

The  plaintiA  also  gaye  eyidence  that  upwards  of  forty  years 
ago  one  Thomas  Smith  was  in  possession  of  the  premises  occupied 
by  defendant,  and  was,  at  his  death,  succeeded  by  his  only  son 
Charles,  who  died  about  tweWe  years  before  the  trial,  but  he  did 
not  go  on  to  connect  the  plaintii»  with  Charles  or  Thomas  Smith, 
nor  did  he  proye  the  will  mentioned  in  his  notice  of  title. 

On  the  defence,  eyidence  was  giyen  that  some  short  time  after 
the  distress  aboye  mentioned,  early  in  April,  1861,  the  plaintiff, 
Qeorg^  W.  Colby  yislted  the  premises,  and  after  expressing  his 
satisfaction  with  their  condition  left  word  with  the  defendant's  wife, 
as  the  defendant  was  from  home,  that  he  (Colby)  wanted  defendant 
to  remain  on  the  place,  according  to  one  witness,  **  as  his  tenant," 
and  also  according  to  another  to  look  after  the  timber.  Colby  also 
said  that  he  would  be  back  in  the  fall  and  would  then  settle  with 
defendant  for  repidring  the  place,  and  for  his  trouble  in  looking 
after  the  timber  on  the  lands.  The  former  of  these  witnesses  also 
swore,  that  defendant  went  upon  the  place  about  three  years  ago 
last  May;  that  defendant  rented  the  place  from  Mrs.  Charles 
Smith,  daughter-in-law  of  Thomas  Smith,  after  old  Mr.  Smith's 
death,  and  the  other,  who  was  the  bailiff  who  distrained,  swore 
the  notice  to  quit  Was  serred  after  the  money  was  paid,  which, 
according  to  the  receipt  was  on  the  80th  of  March,  1861. 

It  was  contended  for  defendant,  that  upon  this  eyidence  it  ap- 
peared he  entered  in  May ;  that  the  six  months  notice  to  quit  being 
£*yen  in  March,  would  not  oblige  defendant  to  give  up  possession 
ifore  May,  1862,  and  that  if  it  were  otherwise,  the  notice  to  quit 
was  clearly  waiyed  by  Colby's  request  that  defendant  would  remain 
in  possession  as  tenant 

For  the  plaintiffs  it  was  insisted  that  the  defendant's  notice  pre- 
vented his  disputing  his  landlord's  title. 

The  learned  Chief  Justice  said  he  should  rule  in  fayour  of  the 
defendant  if  the  Jury  found  that  the  notice  to  quit  was  waiyed,  re- 
serving leaye  to  plaintiff  to  moye  to  enter  a  yerdict  in  his  fayour. 
The  Ju^  were  asked  to  say  whether  Colby  did  express  his  wish 
that  defendant  should  continue  on  the  place  as  tenant,  or  merely 
as  agent  to  take  care  of  the  place.  They  found  the  latter,  and  gaye 
a  yerdict  for  the  plaintiff.  The  learned  Chief  Justice  reserved 
leaye  io  defendant  to  moye  to  enter  a  yerdict  for  him  if  the  court 
should  be  of  opinion  the  defendant  was  entitled  to  notice  to  quit. 

In  Michaelmas  Term,  Alexander  Cameron  obtained  a  rule  nut  to 
enter  a  yerdict  for  the  defendant  on  the  leave  reserved  or  for  anew 
trial,  the  yerdict  being  contrary  to  li^w  and  evidence,  and  upon 
affidavits  shewing  that  defendant  had  further  evidence  of  the 
widver  of  the  notice  giyan  by  Colby,  and  explaining  that  it  was 
not  produced  because  one  witness  was  accidentally  absent,  and 
another  was  in  the  United  States.  The  defendant's  own  affida^t 
set  forth  that  relying  on  what  Colby  had  said,  he  had  put  in  fall 
crops,  as  well  as  made  other  improvements,  and  that  Colbyj  who 
resides  at  Chicago,  was  not,  as  defendant  believes,  aware  of  this. 

A,  Prine$,  in  Hilary  Term,  shewed  cause.— He  relied  upon  CM- 
Wright  v.  McPherton,  20  U.  0.  Q.  B.  251,  as  establishing  that  the 
defendant  having  put  In  as  his  notice  stating,  that  besides  denying 
the  title  of  the  claimants,  he  asserted  title  in  himself  as  their 
yearly  tenant,  not  having  received  six  month's  notice  to  quit,  was 
not  at  liberty  to  insist  upon  a  right  to  notice  to  quit,  because  he 
denied  the  title  of  his  landlords.  He  aTso  contended  that  the  evi- 
dence of  the  bailiff  and  of  his  receipt,  shewed  that  the  year  ended 
on  the  80th  March,  as  it  is  acknowleged  the  receipt  of  rent  Ibr 
three  years  up  to  date,  and  lastly,  that  however  the  case  stood  as 
to  Colby,  as  to  the  other  two  claimanta  there  was  no  defence  and 
they  should  recover. 

A,  Cameron  supported  the  rule. 

pBAPift,  C.  J.---Conoeding,  for  the  moment,  that  we  ought  to 
avoid  the  inconvenience  that  might  result  from  not  following  the 
decision  of  tne  Court  of  Qneen*s  Bench  in  the  case  of  Cartwright 
y.  MePherson,  I  think  It  right  to  reserve  to  myself  on  any  future 
occasion  the  opportunity  of  expressing  my  regret  that  I  cannot 
oonoiir  in  tome  of  the  views  expressed  as  the  opinion  of  the  ma- 
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Joritjr  of  the  judges  in  that  case,  for  at  present  I  think  there  is 
great  force  in  the  observations  of  Bams,  J.,  who  dissented  ttom 
that  jndgment. 

The  legislature  have  substituted  an  appearance  to  the  writ  in 
ejectment  for  any  plea  bjr  way  of  denial  of  the  claimants  right, 
and  have  enacted  that  upon  the  entry  of  such  appearance  an  issue 
may  be  made  up  "  by  setUng  forth  the  writ  and  the  fact  of  the 
appearance  with  its  date,  and  the  notice  limiting  the  defence,  if 
any,"  with  the  direction  to  the  sheriff  to  form  a  jury ;  and  it  is 
further  provided  that,  with  certain  exceptions,  (not  applicable  in 
this  instance,}  the  question  at  the  trial  shall  be  whether  the  state- 
ment in  the  writ  of  the  title  of  the  claimants  Is  true  or  false. 

The  object  of  the  notice  of  the  nature  of  the  title  intended  to  be 
set  up  by  the  claimant  or  defendant  at  the  trial  seems  to  have  been 
to  prevent  expense  on  either  side  in  obtaining  and  producing  evi- 
dence to  prove  matter,  which,  but  for  such  notice,  they  might 
apprehend  their  opponent's  case  rendered  necessary.  The  appeaiv 
ance,  in  effect,  operates  as  a  general  denial  of  the  claimant's  right 
to  possession,  and  it  may  be  well  argued,  that  when  the  defendant 
files  his  notice  of  the  special  ground  on  which  he  asserts  his  own 
right  to  retain  possession,  the  statement,  "  besides  denying  the 
title  of  the  claimant,"  means  no  more  than  that  he  does  not  waive 
the  legal  consequence  of  his  appearance,  namely,  that  he  shall  not 
be  put  out  of  his  possession  until  the  statement  in  the  writ  of  the 
claimant's  title  to  possession  of  the  premises  is  established,  that 
these  words  are  of  no  greater  effect  than  in  an  action  on  the  old 
form  of  ejectment,  a  plea  of  not  guilty  would  be.  Whether,  if  the 
claimant's  notice  of  title  had  asserted  a  right  to  possession  as 
landlord  of  defendant,  the  term  or  tenancy  being  at  an  end,  a  dif- 
ferent effect  to  the  appearance  and  to  the  **  denying  the  title  of 
the  claimant,"  would  not  be  given,  is  another  question. 

To  apply  (his  to  the  present  case.  If  the  defendant's  notice  of 
title  had  been  ad  mitted  that  the  claimants  were  his  landlords,  it 
would  at  least  be  questionable  whether  the  latter  would  not  have 
been  bound  to  prove  that  they  were  entitled  *'  under  the  last  will 
of  Charles  Arthur  Smith,"  for  the  statute  requires  that  the  claim- 
ant shall  be  confined  to  proof  of  the  title  set  up  in  his  notice.  But 
the  defendant,  though  denying  the  claimant's  right  to  possession 
sets  up  as  the  sole  ground  of  that  denial  his  alleged  right  to  six 
months'  notice  to  quit,  and  thereby  either  waives  the  proof  of  the 
particular  title  set  up  in  the  claimant's  notice,  or  may  be  taken 
to  admit  it ;  and  his  notice  being  put  in  evidence  becomes,  for  the 
purposes  of  the  trial,  proof  of  the  alleged  title  of  the  claimants  to 
recover,  but  it  is  consistent  with  this  that  he  should  deny  their 
right  to  eject  him  until  they  prove  his  tenancy  is  at  an  end. 
There  seems  some  difficulty  in  holding,  that  by  following  the  words 
of  the  statute  in  giving  notice  of  the  sole  answer  on  which  the  de- 
fendant relies  to  the  claim,  he  deprives  himself  of  the  power  o 
setting  up  such  answer,  though  true  and  otherwise  conclusive. 

It  would  seem  peculiarly  hard,  thut  the  defendant,  whose  no- 
tice of  title  is  used  by  the  claimants,  to  save  themselves  from  giving 
proof,  otherwise  indispensable,  should,  by  the  same  notice,  be  de- 
barred from  requiring  proof,  that  his  tenancy  is  at  an  end,  in  other 
words,  that  the  claimants  should  use  the  admission  in  his  notice 
as  the  sole  proof  of  their  title  to  recover  as  landlords,  and  yet 
should  deny  its  operation  to  protect  the  defendant's  rights  as  their 
tenant.  To  this  application  of  the  decision  in  Cartwright  v.  Me- 
Fheraorif  1  cannot  accede,  nor  do  I  think  the  judgment  of  the  Court 
of  Queen's  Bsnch  can  be  taken  to  go  that  length. 

Upon  the  evidence  and  the  affidavits  for  defendant  which  are 
unanswered,  I  think  there,  should  be  a  new  trial.  It  was  positively 
sworn,  that  the  defendant  entered  in  May,  and  I  do  not  think  the 
receipt  dated  80th  March,  1861,  though  worded  for  three  years' 
rent  up  to  dale,  (which  three  last  words  are  interlined,}  necessarily 
imports  that  the  tenancy  commenced  at  that  day  was  due,  the  dis- 
tress warrant  was  not  produced,  and  it  must  have  been  issued 
some  days  before  the  date  of  this  receipt  according  to  the  evidence 
of  the  bailiff.  The  question  non-waiver,  rather  than  of  the  com- 
mencement of  the  year  of  the  tenancy,  seems  to  have  occupied  the 
attention  of  the  jury. 

But  as  in  any  view  the  year  will  expire  next  May,  it  can  scarcely 
be  necessary  that  there  should  another  trial  take  place.  The  in- 
terest of  both  parties  would  point  to  an  arrangement  by  which  the 
costs  of  another  trial  may  be  saved. 


So  far  as  this  motion  is  concerned,  I  think  there  should  be  » 
new  trial,  costs  to  abide  the  the  event. 

Per  eur. — Rule  absolute. 


PRACTICE  COURT. 


{Snorted  6jr  Taoius  Homiiim,  Bso.,  LL.B.,  BarHtler^i-La»). 

SooTT  ▼.  MoRab. 

A  Tessel  wlied  fbr  brMch  of  the  r»Tenu«  laws  having  been  npleried  from  the 
oolteetor,  tb*  writ  of  replevin  was  set  aaldo.        ,^     ^       ^^  ,       ,,^  , 

[OtaaiBben,  81st  Jaa,  ISdL] 

Mr.  Justice  Hagarty,  on  the  15th  of  January,  1861,  granted  a 
summons  on  the  sheriff  of  the  County  of  Haldimand,  and  on  the 
plaintiff,  or  his  attorney,  &c.,  to  shew  cause  why  the  property 
replevied  in  this  case  should  not  be  delivered  up  to  the  defendant ; 
and  on  the  19th  of  January,  1861,  he  granted  a  summons  on  the 
plaintiff  to  shew  cause  why  the  writ  of  replevin,  and  the  copy 
and  service,  and  the  execution  of  the  said  writ,  and  all  proceed- 
ings thereon,  should  not  be  set  aside  with  costs,  on  the  ground 
that  the  property  replevied  was  seized  for  a  breach  of  the  revenue 
laws  of  this  Province,  and  was  at  the  time  it  was  replevied  in 
possession  of  the  defendant,  as  collector  of  customs  for  the  port 
of  Dunnrille,  and  was  claimed  and  held  as  forfeited,  and  therefore 
could  not  be  replevied. 

RoBiHSOV,  C.  J. — Upon  the  affidavits  I  make  the  sammons 
absolute.  The  Replevin  Act  cannot,  I  think,  be  applied  to  take  a 
vessel  or  goods  seized  for  breach  of  the  revenue  laws  out  of  the 
custody  of  the  collector ;  and  upon  the  facts  stated  on  the  part  of 
the  collector  it  would  be  proper  at  any  rate  to  set  aside  the  writ 
under  the  late  statute  of  1860,  28  Vic. ,  oh.  45,  and  by  an  order 
properly  drawn  up  under  the  fourth  section  of  that  Act 


KbBB  BT  AL.   T.   FuLLAKTOH  BT  AL. — COBHWAU  BT  AL^ 

Gabhisbbbs. 

OarnithMmt^JhUrpUacUr. 

Where  proeeediDga  are  taken  to  garaiih  a  debt,  whkh  la  didmed  bj  a  third  parij 
ae  eeelgnee,  there  i>  no  power  1o  direct  an  interpleaderteae  between  enchthbd 
penoB  and  the  Judgnmt  creditor,  to  try  the  vatlditj  of  the  aU^ged  aaignmeat. 

In  Easter  Term  MeBride  obtained  a  rule  fiiti  to  rescind  and 
set  aside  an  order  of  McLbab,  J.,  made  in  this  cause,  whioh 
ordered  an  issue  to  be  tried  between  the  above-named  Judgment 
creditors  and  Alexander  Qillespie  and  others,  on  the  ground  that 
the  said  order  was  not  authorised  by  the  statute  in  that  behalf, 
and  on  grounds  disclosed  in  affidavits  and  papers  filed.  The  rule 
was  granted  on  the  application  of  counsel  for  defendant  MoCoUnm, 
and  for  Gillespie,  Moffatt  ft  Co. 

The  order  of  Mr.  Justice  MoLban  was  made  on  the  17th  of 
May,  1861,  and  ordered  that  the  claimants,  Alexander  Gillespie 
and  others  named,  and  the  said  jndgment  creditors,  do  proceed  to 
the  trial  of  an  issue  in  the  Court  of  Common  Pleas,  in  which  the 
claimants  should  be  plaintiffs  and  tlie  judgment  creditors  defend- 
ants, and  the  question  to  be  tried  should  be  whether  the  assign- 
ment alleged  to  have  been  made  by  Uie  said  Thomas  McCoUum 
(one  of  the  judgment  debtors)  of  the  Judgment  recovered  by  him 
in  the  Court  of  Queen's  Bench  against  the  garnishees,  was  null 
and  void  as  against  the  creditors  of  the  said  Thomas  McCollum, 
on  the  ground  that  the  same  was  made  either  with  intent  of  giving 
one  or  more  of  the  creditors  of  McCollum  a  preference,  while  he 
was  in  insolvent  circumstances,  or  unable  to  pay  his  debts  in  full, 
or  knew  himself  to  be  in  a  state  of  insolvency.  The  order  further 
directed  how  the  issue  should  be  made  up,  and  when  and  where 
tried,  and  as  to  the  costs,  and  enlarged  a  summons,  dated  the  13th 
of  April,  1861,  calling  on  the  garnishees  to  shew  cause  why  they 
should  not  pay  the  debt  due  by  them  to  McCollum  to  the  judgment 
creditors. 

There  was  no  dispute  as  to  the  right  of  the  judgment  creditors 
against  the  judgment  debtors,  and  they  obtained  an  attaching 
order,  which  was  served  on  McCollum,  one  of  ihe  debtors,  and 
also  upon  the  garnishees,  against  whom  McCollum  had  recovered 
a  judgment  The  summons  on  whioh  the  attaching  order  was 
made  bore  date  on  the  6th  of  April,  1861. 
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It  appeared,  howeyer,  that  on  the  20th  March,  1861,  McCollam 
made  an  assignment  of  the  judgment  so  recovered  against  him  by 
the  garnishees,  to  Alexander  Gillespie  and  others,  composing  the 
firm  of  Gillespie,  Moffatt  A  Co.  It  was  sworn  that  this  assignment 
was  absolute  and  bond  fide,  and  made  for  a  yalnable  consideration, 
being  for  an  amount  equal  to  the  judgment.'  It  was  further  sworn 
that  Gillespie,  Mofiatt  &  Oo.  had  a  large  judgment  against  the 
judgment  debtors,  and  a  fi,  fa,  against  the  goods  of  the  judgment 
debtors  in  the  hands  of  the  sheriff  of  Kent 

On  behalf  of  the  judgment  creditors,  it  was  sworn  that  preyious 
to  August,  1860,  Thomas  MoOoUum  was  insoWent,  and  had  made 
an  assignment  of  all  his  effects  for  the  benefit  of  certain  creditors, 
which  assignment  was  declared  Toid :  that  Gillespie,  Moffatt  & 
Go.  were  well  aware  that  McCollum  was  insolvent  and  unable  to 
pay  his  debts  in  full :  that  he  was  insolvent  when  he  made  the 
assignment  to  them,  which  they  well  knew ;  that  such  asdgnment 
waa  made  with  intent  to  give  Gillespie,  Moffatt  &  Co.  a  preference 
orer  the  above-named  judgment  creditors. 

J,  Read  shewed  cause  on  behidf  of  the  judgment  creditors.  He 
referred  to  Wue  v.  Birkauhaw,  (29  L.  J.  Ex.  240 :)  WintU  v. 
WiUianu,  (8  &  &  N.  288.) 

DnAPBB,  C.  J. — The  order  in  question  is  not  drawn  up  on  the 
consent  of  Gillespie,  Moffatt  &  Co.,  who  are  directed  to  be  made 
plaintiffs  in  the  feigned  issue,  and  it  is  not  urged  on  the  argument 
of  this  rule  that  tiiey  did  consent,  though  it  appears  the  agent 
of  their  attorney  was  heard  before  McLean,  J.,  when  he  granted 
the  order. 

It  is  plain  the  garnishees  hare  no  oljectionto  pay  the  money  to 
the  judgment  creditors.  I  rather  conclude  they  are  desirous  that 
the  money  should  be  so  disposed  ot  But  it  seems  there  is  an 
execution  at  McCollum's  suit  in  the  hands  of  the  sheriff  against 
them,  and  the  money  will  come  into  hia  hands,  and  he  primd  faeu 
should  pay  McCollum,  and  he  has  notice  of  the  assignment  by 
McCollum  to  Gillespie  &  Co.,  and  also  of  the  attaching  order. 
But  he  was  no  party  in  applying  for  this  interpleader  order,  nor 
is  he  in  any  wsy  directly  affected  by  its  result  The  order  is  not 
and  does  not  profess  to  be  made  under  the  statute  for  affording 
relief  to  sheriffs  in  cases  of  conflicting  claims  to  the  property 
seised  by  them. 

Neither  will  this  order  fall  within  the  first  section  of  the  statute 
respectiog  interpleadiug,  for  that  enables  the  court  or  a  judge  to 
malce  the  interpleader  order  in  case  a  defendant,  after  declaration 
and  before  plea,  in  any  action  of  assumpsit,  debt,  detinue,  or 
tttrrer,  applies  in  manner  pointed  out  by  the  act 

No  previous  summons  was  issued,  calling  on  any  party  to  shew 
cause  why  such  an  order  as  that  in  question  should  not  be  grant- 
^  ed.  The  order  was  drawn  up  on  reading  the  summons  of  the  18th 
of  April,  1861,  but  that  summons  only  called  upon  the  garnishees 
and  Thomas  McCollum,  and  the  attorney  of  McCollum  in  the  suit 
of  McCollum  against  the  garnishees,  to  shew  cause  why  the  gar- 
nishees should  not  pay  to  the  judgment  creditors  the  amount  due 
firom  the  garnishees,  or  either  of  them,  to  McCollum,  or  so  much 
thereof  as  would  be  sufficient  to  satisfy  the  debt  due  to  the  judg- 
ment creditors.  The  only  ground  for  the  intervention  of  the 
agent  of  the  attorney  for  Gillespie,  Moffatt  &  Co.,  was  to  shew 
that  they  held  an  assignment  of  that  judgment 

The  Common  Law  Procedure  Act  authorises  the  court  or  a  judge 
to  call  the  garnishee  before  them  to  shew  cause  why  he  should 
not  pay  the  judgmentj)  creditor  the  debt  due  to  the  judgment 
debtor.  If  he  does  not  appear,  or  does  not  dispute  the  debt,  or 
pay  the  money  into  court,  execution  may  be  issued  against  him. 
If  he  appears,  and  does  not  dispute  his  liability,  the  judgment 
creditor  may  be  authorised  to  issue  a  writ  against  him.  But  the 
statute  goes  no  further,  and  certainly  makes  no  provision  for  the 
intervention  of  a  third  party,  or  for  calling  any  other  parties, 
except  the  judgment  creditors,  the  judgment  debtor,  and  the  gar- 
nbhees,  before  the  oourt  or  a  judge,  or  for  making  any  rule  or 
order  to  bind  or  otherwise  affect  the  interests  of  any  such  other 
parties. 

But  the  English  courts  have  held  that  when  the  debt  sought  to 
be  attached  has  been  already  assigned  by  the  debtor,  the  60th 
and  61  St  sections  of  their  Common  Law  Procedure  Act  of  1854,  do 
not  apply.  According  to  the  judgment  in  the  case  of  Hirtch  v. 
Coates,  (18  C.  B.  767,)  the  only  course  was  to  try  any  question  of 


the  liability  of  the  garnishee  to  pay  the  judgment  creditor  by 
writ,  under  the  64th  section  of  the  English  act,  of  which  sec.  291 
of  our  Consol.  Stats.  U.  C,  ch.  22,  is  a  copy. 

The  decision  in  Sirteh  v.  Coates  has  probably  made  the  want  of 
a  power  felt  to  deal  with  third  parties  having,  or  claiming  to 
have,  a  right  to  a  debt  which  the  judgment  creditor  is  desirotis  of 
obtaining  an  order  upon  a  garnishee  to  pay.  And  an  act  has  been 
passed,  28  &  24  Vic,  oh.  126,  by  sec.  29  of  which  it  is  provided, 
that  when  it  is  suggested  by  the  garnishee  that  the  debt  sought  to 
be  attached  belongs  to  some  third  person,  who  has  a  lien  or  charge 
upon  it,  the  judge  may  order  such  third  person  to  appear  before 
him,  and  state  tiie  nature  and  particulars  of  his  claim  upon  such 
debt  I  presume  that  under  this  and  the  former  acts,  the  judge 
having  heard  the  third  party,  as  well  as  the  garnishees  and  the 
original  parties  to  the  cause,  wUl  in  his  discretion  grant  or  with- 
hold an  order  on  the  garnishee  to  pay.  But  this  act  gives  no 
power  to  direct  a  feigned  issue  between  any  of  the  parties. 

We  have  not  any  act  containing  the  provisions  of  the  English 
statute  just  cited,  and  I  have  not  been  able  to  find  any  legal 
ground  on  which  to  support  the  order. 

In  my  opinion  the  rule  must  be  absolute,  but  without  costs. 

Per  eur, — ^Rule  absolute. 

*^»^i*^— ^— ■      ■!■  ■  ■  ■■■■II  ■■■ mm,      ■  ■  ^p^i^      ■     M     M^M^Mi—* 

MONTHLY      REPERTORY. 

CHANCEEY, 


y.  C.  S.  DouoLAS  V.  CvLVSBwsLL.  Nov,  4,  6,  6,  Dee,  4. 

Fraud  andpreeaure — Surprise — Sale  or  mortgage — Undervalue, 

Where  a  person  in  precuniary  difficulties  executed  a  deed  of 
sale  on  the  assurance  that»  notwithstanding  the  form  of  the  in- 
strument, he  might  redeem  at  any  time,  and  it  appeared  that  he 
had  been  induced  to  execute  the  instrument  hastily  in  favour  of 
a  perfect  stranger,  by  a  solicitor  who  acted  for  both  parties,  and 
that  the  consideration  money  was  much  less  than  the  market  value 
of  the  property,  the  Court  set  aside  the  transaction  as  an  absolute 
sale. 


L.  J. 


HuaHss  V.  JoHis.       Nov,  9,  11, 12,  26. 


Vendor  andpurehaaer — Specific  performance — Landtuhfeet  to  leaaee 

—  Waiver — Compensation, 

Where  the  particulars  and  conditions  of  sale  purport  to  offer  an 
estate  in  fee  simple  or  possession,  the  existence  of  leases  for  lives 
over  a  part  of  the  estate  will  entitle  the  purchaser  either  to  re- 
scind the  contract  or  to  compensation,  according  to  circumstances. 

A  statement  in  the  conditions  of  sale  that  the  purchaser  is  to 
be  let  into  the  receipt  of  the  "rents  and  profits  "  flrom  a  certain 
day,  must  be  construed  to  mean  ordinary  rents  and  profits,  and 
not  rents  reserved  on  leases  for  lives. 

Though  the  conduct  of  a  purchaser,  after  the  discovery  of  cir- 
cumstances entitling  him  to  rescind  a  contract,  may  be  such  as  to 
preclude  him  from  so  doing,  it  does  not  necessarily  follow  that  he 
is  not  entitled  to  oompensation. 

It  is  the  duty  of  a  vendor  to  qualify  upon  the  face  of  the 
particulars  the  interest  they  intend  to  sell,  if  they  do  not  intend 
to  sell  an  unqualified  estate  in  fee. 


V.  C.  K. 


Hablbt  t.  Mooh. 


Dee,  18. 


WiU^Oonetruetion — Residue — Aliquot  shares — Abatement, 

A  testatrix  being  entitled  to  an  annuity  represented  by  a  prin- 
cipal sum,  by  voluntary  settlement,  vests  £600,  part  thereof,  in 
trustees  upon  trust  to  pay  the  income  to  herself  for  life,  with  a 
power  of  appointment  to  her  by  deed  or  will  amongst  her  issue, 
children  or  grandchildren,  and  in  defkult  to  pay  £260,  part 
thereof,  to  her  daughter  C. ;  and  £200,  further  part  thereof,  to 
her  daughter  E. ;  and  £160,  the  residue  thereof,  to  her  grand- 
daughter. She  then,  by  her  will,  directs  and  appoints,  in  pursu- 
ance of  her  power,  that  the  trustees  of  the  settlement  shall  convert 
the  £600,  and  after  paying  debts,  funeral  and  testamentary  ex- 
penses, pay  £76  to  each  of  her  daughters,  and  the  residue  of  the 
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^600  to  S.  0.  o&  tnut  to  inYoat,  and  apply  the  diyidends  and  in- 
toresi  for  the  benefit  of  the  grand-dangbter,  in  hU  (C.  8*8.)  ^toolnte 
direction,  until  she  attaina  BeTenteen*  then  to  pay  the  fnrtber  sum  of 
£100  ont  of  the  Bum  whioh  ntight  tben  be  in  hie  bands,  to  each  of 
ber  dangbtere,  with  a  like  trust  to  S.  G.  to  i&Yeet  the  residiie,  and 
any  the  interest  to  ber  grand-daaghter  natU  sbe  attains  twenty-oaOk 
bad  then  to  ber  absolntely.  But  in  ease  of  ber  dying  under 
twenty-onei  to  S.  G.  absolutely,  whom  she  ai^oints  ber  exeoutor 
and  the  goardian  of  ber  grand-daiighter,  to  whom  sbe  giTSs  ber 
peroonalty. 

Btidf  that  the  ^  to  ber  graad-daugbter  was  not  a  gift  of  a 
speei&o  sum,  but  of  what  should  renuin  after  making  the  payments 
direofted  by  the  niU. 

ffddf  sira,  that  an  aawgnee  of  the  daugbter*8  legaeiee,  the  fund 
being  insuffieient,  was  not  entitled  to  take  ia  piiority  to  S.  G.»  to 
wbom  they  bad  baadsd  over  a  portion. 


V.  C.  K. 


LSTLAVD  Y.   LbTLjUTD. 


Dee,  16. 


Praetiee-^Partiet—ChOd  ofplauUijf  bom  Hum  hiU  fUd^Objeethn 

OS  dm  ktarirngt* 
Wbere  a  suit  involTeB  a  question  in  whiob  the  children  of  the 
pl^ntiff  are  interested,  and  a  ebHd  is  bom  after  tbe  Inll  is  filed, 
the  Gourt  will,  oo  tbe  objection  taken  at  tbe  bearing,  order  the 
eauBe  to  stand  over,  with  liberty  to  amend  by  bringing  the  child 
born  since  tbe  institution  of  tbe  suit  before  tbe  Gourt. 


I  L.  G.  i^oo.  14, 16. 18^  Ihe.  8. 

Hmmft  V.  SnwAKT. 

2>^4B»eeq^  res  Judicata — Delay — PubUe  company — SpeeulatWA 

buwuss. 

If  a  bill  is  filed  in  tbe  Gourt  of  Gbanoery  in  England,  praying 
tbe  same  relief  as  a  Inll  prsTiously  filed  by  the  plaintiff  in  a  colonial 
Gourt  of  ooneurrant  Jurisdiction,  an  adverse  aecrea  in  tbe  former 
suit  cannot  be  pleaded  as  a  defence,  unless  tbe  grounds  on  wbieb 
tbe  subsequent  claim  is  msds»  are  iodentioal  with  those  alleged 
in  tbe  former  suit. 

When  tbe  allegatioM  and  equity  of  tbe  one  bill  are  dii^Brent 
fhun  tbe  allegations  and  equity  oi  tbe  other  bill,  the  plea  of  ret 
Judieaim  cannot  be  sustained. 

Tbe  question  whether  a  plaintiff  in  seeking  relief  against  • 
company,  after  a  considerable  lapse  of  time,  &  debarred  of  bis 
remedy  by  reason  of  tbe  supposed  ^eeulallTe  nature  of  tbe 
company  considered. 

REVIEW. 

Thx  Uppsk  Cana2»a  Law  List,  1862,  compiled  by  Bordans  & 
Fincb.    4Ui  Edition.    Toroato :  W.  G.  Ghewett  d^  Go. 


V.  G.  K. 


Matthbws  v.  Gooddat* 


Deo.  16. 


JB^itable  mwrtgagt  by  depont — Agreement  to  execute  a  legal 

mortgage. 

An  agreement  bi  writing,  accompanying  a  deposit  of  deeds^  to 
obarge  land  with  a  sum  of  money,  is  nothing  more  tban  an  equit- 
able charge  enfbroeable  in  equity  by  baTing  tbe  money  raised  by 
sale  or  mortgage,  and  gires  no  right  to  foreclose,  nor  to  ask  for  a 
legal  mortgage. 

An  agreement  to  giro  a  legal  mortgage,  superadded  upon  an 
ag^reement  to  obarge  land,  gires  a  right  to  bare  thai  contract 
enforced  in  equity,  and  by  the  same  decree  to  foreclose,  unless 
tbe  money  is  paid. 

A  simple  deposit  of  deeds  is  a  charge  enforceable  in  equity,  but 
I^TCs  no  rigbt  to  bare  a  legal  mortgage,  although  in  the  tIcw  of 
a  Gourt  of  Equity  it  is  a  contract  to  charge  the  land,  and  the 
remedies  are  the  same. 

A  contract  to  charge  land,  and  also.  If  required,  to  gfre  a  legal 
mortgage,  accompanied  by  a  deposit  of  deeds,  gives  a  right  to  a 
sale,  but  does  not  not  compel  the  mortgagee  to  take  a  legal 
mortgage. 

V.  G.  S.  DsFBiBS  T.  Smitb.  Jan,  18. 

Principal  and  eurety^~Separate  contract  by  ewrety  m  coneideraiion 

of  ezteneion  of  time. 

8v  8.  acoepted  a  bill  of  exohange  as  surety  for  G.  S.,  and  subsa* 
qaentiy,  in  consideration  of  fuitber  time  giTca  bim  (8;  8.)  fi»r 
payment,  coTenanted  by  deed  to  pay  what  was  due  on  tbe  bill  with 
interest,  and  at  the  same  time  assigned  n  policy  as  ftither  security. 

rniif  that  an  '*  entire  acquittal ''  of  debts  given  to  G.  8.  by  all 
bis  creditors  did  not  release  8.  8. 


X.  J.  DuKB  ov  BiAutomT  T.  Batss.        Jan.  11,  18. 

If^^meHon^Landlord  and  tenant^Sxecution  creditor-Sight  of 

landlord  to  fixturee, 

Wbere  tbe  lessee  of  a  coal  mine  bad  corenanted  at  tbe  end  of 
tbe  term  to  yield  up  tbe  works  and  mines,  &o. ;  and  all  ways  and 
roads  in  such  good  repair,  order,  and  condition  so  that  the  works 
might  be  continued  and  carried  on  by  the  lessor. 

Held,  (reTersimg  tbe  judgment  of  Yice-Ghancellor  Btuaet),  that 
such  coTenant  did  not  include  wooden  sleepers  or  iron  tram  plates 
fastened  to  sucb  wooden  sleepers  used  for  tbe  purpose  of  a 
railway. 

Qucere,  whether  such  coTenant  would  bare  included  stone 
sleepers  and  iron  tram  plates  fiutened  to  stone  sleepers. 


We  bail  witb  pleaeure  ttiis  new  editioo  of  our  Law  Liet^ 
not  only  as  a  nanual  of  useful  infonsmtioa,  but  aa  the  indie* 
pensable  book  of  reference  for  every  legal  practitioner.  In 
met,  it  bae  now  become  as  muoh  a  Beeesnty  in  a  lawyer's 
cJioe  u  GhltW's  Forms.  The  edition  before  us  contains  full 
information  mr  students  in  respect  to  all  matters  faceting 
their  interests  at  Osgoode  Hall,  the  Law  School,  ^.,  and  is 
prefbced^  by  most  useful  introductory  observations.  We  also 
notice  with  pleasure  that  tbe  compilers  have  taken  tbe  sng- 
eestion  formerly  made  by  us,  and  have  given  separate  columns 
for  the  names  of  tbe  Common  Law  A^ts  and  Chancery 
Agents  in  Toronto  of  tbe  coontrf  practitioners.  We  oordiaUj 
recommend  tbe  work  to  tbe  pro&ssion. 

APPOINTMENTS    TO    OFFIOEi    4kC. 

0OUNT7  OOUET  JUDGBS. 

HVNST  B.  BKAItn,  of  0«sDode  H«ll,  Saauke,  BuTlit«r«t-lAir,  to  be  Besnte 
Judge  of  the  Oooaty  Court  of  and  tar  die  Gmooity  of  OlftnL-KOentted  78m 

KPBRAiM  JOHia  FABKB,  IBmire,  BnrfeteMMAW,  «  1m  Hepoty  yii4ge  ot 
tliAOeim^ Oevn mind fbr tbe  Oouaty of  MUWUeees*— ^eaeil«l aSthJolr, 

1882.) 

OLBBX  OF  THS  PKAGJB  AND  OOTJNTT  ATTO&MET. 

JOm  li^lAB,  of  ^Clty  «f  Toronto,  BiiipilM,  BmwMmp^^ 

B^J^Jt^i  OOTinty  Orpwn  Attorney  in  tad  to  tbe  Paltod  OoantiaeaC 
York  and  PeeL-(<3uetted  2eth  July,  1M&) 

KBGIST&AA. 

PXTlSEI)T7NCATr  UoKBLIiAB,  ISmvakt,  to  be  Regtetcar  of  the  Qmatr  oi  Kent,. 
In  the  room  sad  itesd  of  Xdwot  Lakwol,  Keqtmre,  reelgned^Qeaetted  121b 
JbIjv-IMSL) 

NOEAHnSFUBUa 

Public  in  Upper  GaiMda^Ctaaetted.  28tli  Jnae^  1862.) 

JOHN  BABP^  of  Toronto,  JKaoolre*  Attaraej^etlAw,  to  be  a  RoUij  PaUie 
ia  Upper  Omada.— <Oesetted28t]i  Jane,  18&) 

JAMM  GRAHAM  VANBITTART.  of  Ottawa,  Haqatre,  Attom^-at^Lew,  Co  be 
a  Moteiy  PatailB  la  Upper  Omeda^Gaaettod  12lh  JvHf,  18601) 

BATO  WnjJAM  nUM HUB,  of  Cbboaig^  Beqaba,  Attoraej^at^air,  to  be  • 
Not«7  PabUe  in  Upper  Onada^iQeaetted  12tb  July,  ISol) 

O0RONn& 
^B»^  VOOTB,  Bmdka,  ILD.,  Aandafa  Ooroaer  Omuif  «f  MglB^qeieWeff 

'^%?^'?^?J!^"^  '^•>  A«ochteOo»oaerCtaw4fqfWcribBb^^ilim 
12th  July,  1862,)  ^ 

JOHN  BBE8LXT  TWBKDALB,  Eeqoire^  MJ>.,  Aeaodate  Coroner  Oouatr  of 
Norfollc^Gaaetted  19th  July,  18<s2.)  ^ 


TO   CORRESPONDENTS. 


<*BinrAa]>  BunaaoaaM,  SouopEOa'*— UnAw  «S|fMon  Qmrte" 
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DIARY   FOR  AUGUST. 


1.  Mond^j Paper  Day,  Q.  B.    Luft  daj  for  noClee  oTTrtol  Ooaaty  Ooart 

1.  TQeid4y.......Pa|wr  Day,  a  P.   Ckanoavy  Is.  Tmi  Tocoato  aonaiaiieea. 

S.  WeOoMdiv... Paper  D^y,  Q.  B.   Xait  day  for  noUoe  for  Saodwleh  4  Whitby. 

4.  ThiirKlay  .....Paper  D^,  0.  P. 

&  Saturday...  •..•TuaifT  Tbm  ends. 

T.  SUNDAY...  ..12(ft  Shmda^  afUr  tt%n^, 

9.  TaaMi«r-......Qmr.  8eM.  4  Oo.  Ct  Sltt,  1b  eaeh  Oe.    Laafe  day  for  notiee  Oh. 

U.  %Vmit  .....laCH  Awd^^/fcr  TriHUv,  [Kz.  Ghat,  and  OobonrK. 

l<k  Toeeday Chan.  SxTtm  Sandwl^  A  WhKI]y  oammeiiee&    liMi  day  for 

tL  SUNDAY. XUhamdagtJUir  IVfai'%.  leer,  of  Writ  for  York  A  Peel  Aa. 

SB.  Toeeday  .....«.Qia]i.Bz.  Term  OhathamaadOoboorgeoin.    Laat  diyr  for  Botiee 

S0^  Pridey ....... ...Declare  for  York  and  Peel  Aarfaee.  [London  and  BeUeviDe. 

S8.  SUNDAY...  ...16CA  Ainday  cjfUt  THmUy. 

SO.  Tneaday.. Laat  day  for  notiee  for  Chan.  Sit.  Biantfoid  and  Kingston. 

IMPORTANT    BUSINESS    NOTICE. 

^nonuinddMLtoOu  Prcpridoin  qftMsJotamalartrMuutedtortwumberthat 
€Umtrpa$i  imawotmit  hm»  hempkued  im  tUhandt^  Mutra.  Bdtom  it  Ardoffh. 
Atktmeytj  Barrier  fvr  eoUeeUom;  omd  that omlp a  fnmptrvMitticmee  tathemwiU 
9$»eco$t^ 

nUwithgrtcUrdudaneetheUtkiPropriaonhavemioptedthiaeomne:  Imithtif 
toee teen oMipdledtecfo to teertiir  tomtabU  them  Umteet their currtiUtBcpm»a 
wMehartverjf  Aeovy. 

JTwe  ihtU  the  tu^fmneu  qfUu  JenriMrfit to  generally  admiUed^HwmUmlbe im* 
rtoioiMible  to  easpect  lAot  the  PnfkMtim^and  OffteenqftheOcmrtawcmldaeoordU'a 
Ubtrol  mppertfintteedttfaUow^  themaOuet  to  be  tmifor  their  tub^Hptioiu. 

t    I ■  '  III     li^— 

■I       I.I.    I  ■■«.■— .  I  I    I .        II  I        . 

SEPTBMBBR.  1863. 

FEBS  TO  PUBLIC  OFFICERS  CONCERNED  IN  THE 
ADMINISTRATION  OF  JUSTICE. 


It  18  a  i^neral  principle  that  every  fee  to  a  public  officer 
BBSt  baye  a  legal  origin.  m 

It  is  an  express  provision  of  the  Statote  of  Westminster 
(3  Ed.  I.  cap.  26),  that  no  sheriff  or  other  the  king's  officer 
shall  take  any  reward  to  do  his  officci  bat  shall  be  psid  of 
that  which  they  take  of  the  king ;  and  he  that  so  doth 
shall  yield  twice  as  much,  and  shall  be  punished  at  the 
king's  pleasure. 

Lord  Cokci  in  his  commentairy  on  this  statute,  says  that 
under  the  words  <' other  king's  officer"  are  classed  es- 
<)heaters,  coroners,  baUiffs,  gBolers,  and  other  inferior 
ministers  and  officers  of  the  king,  whose  offices  in  any  way 
ooncem  the  administration  or  execution  of  justice,  or  the 
common  good  of  the  subject,  and  that  they  can  none  of 
them  take  any  reward  for  any  matter  touching  their  offices, 
but  of  the  king. 

The  meaning  of  this  commentaiy  la  that,  unless  when  an 
Act  of  Parliament  {^ves  to  the  public  officers  indicated  a 
right  to  look  for  a  recompense  in  any  other  quarter,  they 
can  take  nothing  for  any  service  rendered  by  ihem  in  their 
office^  except  of  the  king. 

It  is  a  general  rule,  when  a  duty  is  cast  upon  any  one  by 
Act  of  Pariiament,  and  no  remuneration  is  provided  for 
the  doing  of  it,  that  the  party  is  to  perform  the  duty  with- 
out remuneration.  {Aakin  v.  The  London  Di$triu  Council, 
1  U.  0.  Q.  B.  292.) 


On  29th  March,  1845,  an  act  was  passed  by  the 
lature  of  Canada,  entitled  '^  An  Act  to  regulate  the  fees  of 
certain  district  officers  in  that  part  of  this  Province  called 
Upper  Canada."  (8  Vie.  cap.  88.)  It  recited  that  cer- 
tain officers  connected  with  the  administration  of  justice  in 
the  several  dbtricts  of  Upper  Canada  were  required  to 
perform  many  services  for  which  no  fees  were  fixed  by  law, 
and  that  It  was  only  necessary  and  proper  to  establish 
reasonable  fees  and  allowances  for  the  same,  and  to  provide 
for  the  payment  thereof. 

It  thereupon  enacted  that  it  should  be  the  duty  of  the 
several  justices  of  the  peace  of  the  several  districts  of 
Upper  Canada,  in  the  Oeneral  Quarter  Sessions  of  the 
Beace  to  be  holden  iu  July,  1845,  to  frame  a  table  of  fees 
for  all  services  then  rendered  in  the  administration  of 
justice,  and  for  other  district  purposes,  by  any  sheriff, 
coroner,  clerk  of  the  peace,  constable  and  erier,  which 
services  were  not  remunerated  by  any  law  then  in  force, 
and  that  the  several  clerks  of  the  peace  should  forthwith 
transmit  such  table  to  the  Clerk  of  the  Crown  in  Toronto, 
to  be  by  him  laid  before  the  Judges  of  the  Court  of 
Queen's  Bench  at  Toronto;  and  that  it  should  be  lawful 
for  the  judges,  in  term  time,  by  say  rule  oc  rules  to  be  by 
them  made  from  time  to  time,  as  occasion  might  require, 
to  appoint  the  fee  which  should  be  taken  by  and  received 
by  such  sheriff,  coroner,  clerk  of  the  peace,  constable  or 
crier,  for  such  services,  (s.  1). 

It  also  enacted,  that  if  at  any  time  any  such  officer 
should  wilfully  and  knowingly  demand  or  receive  any  other 
or  greater  fee  or  allowance  than  the  fee  and  allowance 
established  by  that  act,  ffx  any  or  all  the  services  performed 
by  them  respectively,  the  offender  should  for  eveiy  such 
offiBUoe  fi)rfeit  and  pay  the  sum  «f  ten  pounds  to  any  person 
who  should  sue  for  the  same  by  action  of  debt,  biU,  plaint 
or  informatioB,  in  any  court  having  competent  jurisdiction 
to  hear  and  determine  the  same.  (s.  4,  Con.  Stat.  U.  C. 
cap.  119,  s.  8.) 

It  made  it  the  duty  of  the  treasurer  of  eveiy  district 
to  pay  the  amount  of  such  fees,  which  are  payable  out  of 
district  fknds,  when  duly  allowed  by  the  Magistrates  in 
Quarter  Sessions  assembled,  (s.  5,  Con.  Stat.  U.  C,  cap. 
119,  s.  7.) 

On  15th  November,  1846,  the  Judges  of  Uie  Queen's 
Bench,  under  the  powers  conferred  by  the  statute,  made 
and  promulgated  a  tariff  of  fees  to  be  taken  and  received 
by  sherifis,  coroners,  clerks  of  the  peace,  oonstd»ies  and 
criers. 

Up  to  this  time  most  of  the  ftes  payable  to  sheriffii  and 
other  subordinate  officers  connected  with  the  administration 
or  executbn  of  justice  were  paid  by  the  local  district 
municipalities,  through  local  taxation. 
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On  9tli  3nne,  1846,  tire  legiBlatore  pafised  an  act  '<  For 
defWiying  Hhe  ezpeiiMs  af  tbe  adminiMratfon  of  fastice  in 
criminal  matten,  in  tliat  part  of  the  Province  of  Canada 
fonnerly  Upper  Canada.^'  (9  Vic.  cap.  18,  Con.  Stat. 
V.  a,  cap.  120.)        ' 

It  recited  that  it  was  ezpedieBt  to  ptOTide  tliat  the  ex- 
penses of  ibe  administration  of  criminal  jtwtice  in  U^er 
Oanada,  then  paid  by  local  taxation,  shonld  in  time  to  come 
lie  paid  oot  of  the  pabRo  funds  of  the  Province;  and  after 
making  special  pt^ovidon  lor  tbe  years  1846  and  1847, 
declaied  "  that  for  and  daring  each  year  thereafter,  the 
whole  of  the  expenses  of  the  administration  of  ieriminal 
jnstioe  In  Upper  Canacki  should  be  paid  out  of  tbe  oonsoli- 
dated  revenue  fund  of  thie  Province).''  It,  in  a  schedttle 
aoBexed  to  tbe  act,  gave  seven!  beach  of  expense  which, 
together  with  aD  otbet  charges  relating  to  criminal  justice 
payable  to  the  officers  mentioned  specially  authorised  by 
at)  aet  of  tbe  legiskture  and  theretofore  payable  out  of 
district  fiincb,  should  be  "deemed  expenses  of  tbe  adminis- 
tntioa  of  criminal  justaoe  within  tlie  meaning  oJT  the 

As  the  law  now  stands,  tfaere  are  some  fees  BtiQ  payable 
to  oSeen  connected  with  tbe  lulministration  of  justice  out 
of  municipal  ftmda,  while  aH^  connected  with  the  adminis- 
VniiiMi  of  criminal'  justice  in  Upper  Canada  ought  to  be 
defrayed  out  of  tbe  consolidated  revenue  fund  We  say 
oM^Af,'  because  it  is  iiotorious  that  successive  Canadian 
governments  have  given  to  the  9  Yic  cap.  5d  (Con.  Stat 
IJ.  C,  cap.  120)»  tbe  moot  niggard  inteqnelation;  and, 
instead  of  adRfWHIg  %h»  o^epl  (d!  tbe  aci  by  ^ransfening 
a8  expenses  connected,  wilb  tibe  admiiilBtntion  of  erimipal 
justice  to  tjhe  pipyiAci$l.  De^venue,  endeavour  to  throw  as 
muclf  as  possible  uppii  Uie  IcMlt  auniisipalatiei^  This  is  a 
course  ali)ce  disgrapeiiilto  tbe  govekDment  guilty  of  ii  and 
injurious  to  t]|e  mpiiipip^ties  a&eted.  by  it  lit  is  more- 
over opposed  to  tbe  act  oC  parliament  itself,  and  the  con- 
struoty>u  which  the  cpnrts  of  law  have  put  upon  it 

The  law  officers  of  the  Crown  read  the  schedule  appended 
to  tike  9  Yic  cap.  58,  as  contaiiiing  all  tbe  items  of  exp^- 
dijtgare  fer  tlie  administnitiott  dP  orimiQal  juistice  chargeable 
to  the  Province.  Shey  ignore  the  concluding  sentence  of 
the  schedule,  **  Together  with  alf  oiber  cbargeii  relating  to 
criminal  justice  payable  to  tbe  foregoing  officers,  specially 
aut^rised  by  an  aot  of  the  legislaiure  and  heretofore  pay- 
able out  of  district  f^nds.''  They  ignore  Ae  enacting  part 
of  the  act,  which  is  that  ^'  the  toWs  of  tbe  said,  expenses'^ 
shall  he  ptad  out  of  ihf  oonsblidlitiBd  revenue  ftind. 

The  President  of  tbe  Court  of  Appeal,  when  Chief  Jus- 
tice of  Upper  Canada*,  referring  to  this  litatute,  is  reported 
to  have  said  ''  I  do  nbi  think  that  the  schedule  ikppendej 
to  chapter  120  was  intended  by  the  legislature  to  embrace 
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all  tbe  expenses  of  criminal  justice  that  were  to  be  ebarged 
against  the  goverffmenl,'bst  onty  to  ponit  out  that  all  tbe 
charges  specified  in  it  were  to  be  deemed  iritbin  the  act, 
and  thus  to  remove  all  doubt  as  to  such  charj^  {CofjpO' 
ration  of  Lamhton  v.  Fousted,  21  U.  C.  Q.  B.  485.) 

We  are  faiformed  that,  notwithstanfing  this  expaaiiom 
of  the  act  hy  the  highest  legal  auikhori^  in  Upper  Canada^ 
tbe  government  officials  pursue  their  old  course  and  refiise 
to  pay  respect  to  a  solemn  deeisioa  pfonosmced.  by  one  of 
the  superior  courts  of  law  in  VPP^^  C^tnada.  We  are  grieved 
to  receive  such  information.  We  would  feign  distrust 
it.  The  government  should  pay  respect  to  the  kws  as 
administered  and  interpreted  by  tbe  kwlblly  constituted 
tribunals  of  the  country.  The  example  ib  pernicious.  We 
cannot  think  that  ibe  present  Attorney  (General  has  had 
his  attention  direct  to  Ike  matter.  li  ia  more  than  likely 
that  tbe  decision  of  sncb  matter  is  lefk  ti»  sriKtrJKnates, 
who  are  not  professioaal  men.  If  so,  tbe  sooner  a  ebanger 
takes  place  tbe  better. 

It  has  been  made  a  question  whether  fees  wbieb  cp/ne 
within  tbe  Con.  Stat  Con.  cap  12C,  are  to  be  paid  out  of 
county  ftinds  in  ^b^  first  instance,  t»  be  a^rwards  included 
in  a  general  account  against  the  goverumenty  or  whether 
the  County  CouQoil  Qm  reflue  to  eotertafn  sueb  charges, 
and  refer  the  officer  to  the  government,  as  tbe  party  from 
whom  be  is  to  receive  eorapensationw 

Some,  suppose  that  a  middle  course  ought  to  be  taken, 
that  is,  that  tbe<officer  should  make  out  bis  account  of  fees 
fer  services  connected  with  the  adminntration  of  eriri^tnal 
justice  against  tbe  county;'  which  account  with  vouchers 
and  report  should  be  sent  to  the  government  to  s;wut  audit 
and  payment  by  tbe  goveimment  to  the  municipality. 

It  would  seem  very  inconvenient  if  the  county  wei^  to 
pay  the  accounts  before  audit  by  the  government  auditors 
and  final  allowance  by  the  government,  for  then  occasions 
might  be  constantly  arising  for  reolaimiog  from  tbe  officers 
any  sums  that  the  government  County  Auditors  or  the 
Inspector  General  may  have  rejected. 

In  any  case  the  intention  and  effect  of  the  statute  is  that 

^  •  .1-1  «       S  .  r'»  >  ," 

the  counties  shall  be  paid  or  reimbu^ed  hj  the  govern- 
ment aU  such  expenses  as  come  within  the  s^tute  and 
have  been  audited  by  tbe  proper  auditors,  according  to  tbe 
regulations  of  the  government,  and  not  that  the  several 
officers  ate  toinake  otit  their  accounts  against  tbe  govern- 
ment fer  isucb  services  (per  Bolbinson,  C.'  J.,  in  Corpora- 
turn  of  Lamhton  v.  Pbusseti,  21  U.  6.  Q.  B.  485).  ' '  ' " 
If  the  County  Council  pay  chaii^ges  on  ihe  expectetion 
that  they  will  be  reimbursed  by  the  government,  and  if 
such  cbai^  be  rejected,  then  a  question  witl  arise  Wbether 
the  Council  having  paid  them  under  the  sanction  of  their 
own  auditors,  and  upon  their  own  judgment,  can  sue  to 
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reeoter  tbem  back  becaase  the  government  bas  declined 
fe  reim&tiirse  <bed^. 


gal  chaigesy  b«t  reclaimed  fecavse  not  in  tbe  opinion  of 
the  goTernment  cbargeabte  against  ^e  provincial  revenue, 
tben  it  is  apprebended  tkat  no  aciion  ebuld  be  supported 
kj  the  ednnty  agatnat  the  ofio^  td  fecover  them  back, 
whether  In  pbiot  of  kw  the  Io8|wi(li»r  Qeoeial  or  tfieOovem- 
ment  Auditon  have  or  have  niot  erred.  The  question  would 
eeem  to  he  one  t9  he  settled  between  tihe  co«n^  and  the 
government)  and  not  between  the  county  and  the  officer. 

<w.) 

The  tight  of  a  municipality  undet  Tiny  circnm^nces  to 
recover  from  a  public  officer  fees  wl&ieh  he  has. received 
from  the  muBici{A2ity  by  virtue  of  his  office;  and  for  which 
thera  is  no  legal  sanction^  is  involved  in  some  doubt  Most 
oif  the  public  officers  of  whieh  we  have  made  OMntiott  are 
remtineiteted  by  fees.  In  that  case,  if  services  be  required 
ig  the  oncer  for  wUch  no  fees  are  allowed  him  by  lawj 
and  which  he  is  not  bound  to  render  under  any  statute  or 
as  necessarily  belonging  to  his  office,  he  is  no  more  bomnd 
than  a  stranger  to  render  the  service<i«  It  he  do  render 
them  at  the  call  of  the  justices  in  Bemon,  or  in  eompltance 
with  the  request  of  the  municipality  or  of  the  county 
auditors,  he  has  at  least  an  suitable  daim  to  receive  a  Mr 
eompensadon  for  the  act  done.  Thddgh  he  may  not  be 
able  to  sustain  an  action  at  law  for  compensation  for  the 
paitioakr  sarviees,  yet  iHiea  the  jusdees  or  the  Connty 
Couneil  have  audited  and  allowed  the  eharg^  whioh  ate 
[Mud  under  no  misunderstanding  of  fiicts— mnder  no  misre- 
ffrsaeatation  of  the  officer— the  municipality  would  seem 
not  to  have  any  legal  right  of  action  io  sue  for  them  back, 
it  is  not  like  the  case  of  a  public  o&aev  eono^med  in  the 
admioistration  of  justice  diBibandlng  a  fee  from  an  indivi- 
dual for  a  service  rendered  in  the  course  of  the  admioistra- 
tion  of  justieci  or  charging  against  and  receiving  from  the 
^verhment  or  municipality  fees  for  services  not  rendered, 
or  for  which  charges  were  made  not  conforming  to  those 
authorised  by  law.     (i6.) 

It  must  however  be  borne  in  mind  that  Con.  Stat.  U.  C. 
ei^.  119^  s.  8,  makes  it  a  penal  offence  in  the  public  officeis 
affected  by  it,  to  receive  anv  other  or  greatisr  fee  or  allow- 
ance for  any  of  the  services  performed  by  them  thaa  such 
as  should  be  (and  were)  established  under  the  authority 
cbtitaloed  in  that  act,  unless  such  fees'  as  might  bo  allowed 
by  some  other  aiet  of  parliament  for  other  services.  That 
<daiise  does  not  apply  to  services  rendered  by  the  officer 
which  services  do  not  properly  belong  to  this  office.  Where 
the  statute  applies  the  penalty  is  not  aH  that  the  officer  is 
sitbject  to.  He  must  refund  the  illegal  fee  or  allowance. 
Fees  received  contrary  to  the  express  provisions  of  that 


clause  are  moneys  which  the  officer  cannot  be  said  either 
in  equil^  or  good  conscience  to  be  entitled  to  hold  (j^r 


If  reclaimed  not  as  illegal  charges  aod  if  not  in  &ct  ilW   Robinson,  C.  J.,^  in  Cofy&r\xtum  o/Lami^ton  v.  Fon$$eUf 


21  U.C.  Q.B.  491 1  see  also  Oorpomium  o/Saldma^  v. 
Jlfa»<fn,19tJ.C.Q.B.  178). 
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THE  FRENCH  SYSTEM  OF  CRIMINAL  PROCEDUBK 


In  France^  acrimtiial  trial  is  nothing  else  than  the  last  stage 
of  an  fllabprata  public  em^iiiry,  carrm  on  by  an  CTganiaed 
public  department,  of  which  the  tribunal  which  ultimately  tries 
the  prisoner  is  in  some  degree  the  head  The  general  principle 
upon  wUch  tbe  system  rests  is  embodied  in  the  first  article  ^ 
the  Code  d'  Instruction  Criminelle.    Its  terms  are,  **L'action 
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pour  1'  application  des  peines  n*  appartient  qu*  aux  ftinciion- 
naires  auzqoels  elle  est  oonfiee  par  la  loi"  the  nature  of 
tiie  machiDery  provided  for  the  purpose  of  discoTering  and 
punishing  crimes  is  as  follows : — ^There  are  in  France  twenty 
fleven  Cours  Imp^riales.  At  each  of  these  there  is  a  Procureur 
G4n6ral,  who  has  various  deputies  and  substitutes.  In  every 
arrondissement  there  is  a  Juee  d*  Instruction  (chosen  for  three 
years,  from  the  Judges  of  me  Civil  Tribunal),  and  in  every 
Tribunal  de  premiere  instance  there  is  a  Procureur  de  1' 
Empereur.  The  commissaries  of  police^  the  agents  of  police, 
the  gendarmerie,  and  other  inferior  ofiBcers,  are  under  the 
erders  of  these  authorities,  who  form,  as  the  French  phrase  is, 
a  *'  hierarchy,"  extending  from  the  gendarmes  to  the  .Procureur 
G6n6ral.  The  Procureur  G6n6ral  himself  is  a  sort  of  judge 
advocate,  being  so  far  a  member  of  the  Cour  Imp^riale  that  he 
sits  on  the  bench  dmring  trials,  and  interferes  ex  officio  on 
many  occasions  in  the  course  of  them.  The  functions  of  these 
various  officers  (who  constantly  correspond  with  each  other, 
and  stand  in  the  closest  official  relation)  are  almost  entirely  in- 
quisitoriaL  They  receive  and  collect  evidence  of  every  kind  in 
reference  to  any  crime  that  has  been  committed,  and  constantly 
interrogate  the  accused  upon  every  point  of  the  chargc^and 
confront  him  from  time  to  time  with  the  witnesses.  They 
have  it  in  their  power  to  place  the  accused  in  solitary  confine- 
ment (au  secret),  and  constantly  exercise  it,  the  object  being  to 
prevent  him  fi^m  communicating  with  his  friends,  and  from 
forming  any  systematic  defence.  They  keep  him  in  ignorance 
of  the  depositions  which  may  have  been  made  for  and  against 
him,  and  then  question  him  on  the  facts  to  which  they  refer. 
By  comparing  together  these  various  sources  of  information, 
they  gradually  e&borate  a  theory  on  the  subject,  which,  in 
complicated  cases^  has  often  innumerable  ramifications,  and  is 
supported  not  onl^  by  arguments  of  a  most  refined  character, 
but  also  by  considerations  drawn  from  the  manner  in  which 
the  witnesses  rave  their  evidence,  the  degree  of  frankness  shown 
by  the  accused  in  his  answers,  and  manv  other  circumstances. 
This  is  called  "  instructing  the  process  ;*'  and  the  final  results 
of  the  ^*  instruction"  are  embodied  in  an  acte  d*  accusation, — a 
document  which  not  onl^  recapitulates  all  the  grounds  from 
which  the  Minist^re  Public  infers  the  guilt  of  the  accused,  but 
also  firequently  states  Mid  refutes  by  anticipation  the  arguments 
for  the  defence.  An  intimate  connection  exists  between  ^e 
officers  who  *'  instruct"  the  process,  and  the  Cour  ImpSriale, 
which  finally  tries  the  case.  A  committee  of  that  body,  con- 
sisting of  three  judges,  form  a  sort  of  grand  jury,  called  the 
Chambre  des  Mises  en  Accusation.  This  body,  after  hearing 
the  Procureur  Q6n6ral,  determine  whether  or  not  there  is 
ground  enough  to  put  the  accused  person  on  his  triaJ,  and  they 
may  if  they  please  cause  additional  evidence  to  be  collected,  on 
the  same  terms  as  the  inferior  magistrates.  The  Cours  Impe- 
riales  have  also  the  right  of  instituting  proceedings  in  the  first 
instance.  When  the  question  of  the  mise  en  accusation  is 
under  accusation,  the  person  accused,  or  the  party  civile  ($.  ^, 
any  one  who  seeks  to  recover  damage^  for  injury  done  him  by 
the  crime),  n^ay  lay  m6moires  before  the  judges,  who  must 
^ear  them  read  before  they  decide.  If,  to  use  our  own  phrase, 
ihe  chamber  finds  a  true  bill,  the  affair  is  sent  before  the  Cour 
d*  Assises  of  the  department,  a  sort  of  circuit  /court,  in  which 
fine  pf  the  judges  of  the  Cour  Imp6riale  sits  as  President ;  or 
if  the  department  be  that  in  which  the  Cour  Imp^riale  itself  is 
situated,  the  case  is  tried  before  a  committee  of  that  body, 
Sijbti^g  ^  a  Cour  d*  Assises.  After  the  opening  of  the  assises, 
the  prisoner  is  interrogated  in  private  by  the  President  The 
^jtv^esses  are  cit^  by  the  Procureur  General  or  the  prisoner, 
and  the  President  has  a  discretionary  power  of  calling  in  any 
additional  witnesses  whom  he  thinks  it  desirable  to  hear.  The 
trial  b^ins  Jby  the  reading  of  the  acte  d*  accusation ;  the  Pro- 
pure^r  Gfi^^ral  then  presses  tho  case  against  the  prisoner, 
speaking  generally  with  far  more  warmth,  and  e3q)ressing  a 
ii^uch  more  decided  opinion  ^han  would  he  thought  becoming 


in  this  conntry.  The  President  then  interrogates  first  the 
ajocused,  and  then  the  witnesses,  the  Procureur  G^ndral 
deciding  on  the  (Hrder  in  which  thdy  are  to  be  called.  There 
are  no  rules  of  evidence ;  and  in  the  first  instance  the  witnesses 
tell  their  own  story  in  their  own  words,  and  without  any  inter- 
ruption whatever,  the  effect  of  which  oilen  is  that  they  make 
long  speeches  not  very  material  to  the  question.  ^  After  the 
deposition  is  completed,  the  President  cross-examines ;  and 
after  his  cross  examination  is  over,  the  counsel  for  the  prisoner 
may  put  any  further  questions  if  he  pleases,  but  he  can  only 
do  so  through  the  President  This  privilege  is  hardly  ever 
exercised,  and  this  in  itself  forms  a  broad  ^stinction  between 
a  French  and  an  English  trial ;  for  in  the  latter  the  cross-ex- 
amination of  witnesses  is  one  of  the  most  important  and  most 
characteristic  parts  of  the  proceedings.  After  the  examination 
of  the  witnesses,  the  advocate  for  the  partie  civile,  the  Procu- 
reur G6n&ra],  and  finaly  the  advocate  for  the  prisoner,  address 
the  jury ;  lastly,  the  President  sums  up.  But  this  part  of  the 
proceediugs  has  less  importance  in  fVance  than  in  England, 
and  the  resum^  is  as  often  as  not  confined  almost  entirely  to 
a  reoap^tolatien  of  the  arguments  of  the  couniseL 

It  is  obvious  from  this  short  sketch  of  French  procedure, 
that  hardly  any  discretion  or  independent  action  is  allowed  to 
the  prisoner  from  the  very  first  He  cannot  umum^  his  d^ 
fence  in  his  own  way,  but  on  the  contrary  the  Ministere  Public 
manages  it  for  him,  counterchecking  it  as  the  proceedings  go 
on,  and  too  often  concluding  in  favor  of  his  guilt  fit>m  any 
eonfofiioB  ot  fidsehood  on  the  part  of  witnesses  fltyourable  to 
him.  The  issue  of  the  trial  is  virtually  almost  decided  before 
it  begins,  because  it  is  only  the  last  act  of  a  continuous  process ; 
and  thus  it  is  hardly  an  exaggeration  to  say  that  the  jury  in  a 
French  court  is  an  an<»nalous  excrescence.  As  its  introduction 
into  France  is  no  older  than  the  Revolution,  and  as  the  greater 
part  of  the  Code  Napoleon  is  a  mere  recast  of  laws  which 
existed  long  before  that  time,  it  may  very  probably  be  the  case 
that  the  whole  scheme  of  French  criminal  procedure  may  have 
been  adapted  to  the  ancient  system,  in  which  the  object  was  to 
convince  the  minds  of  the  court;  and  it  must  alwavs  be 
remembered,  that  the  Tribunaux  Correctionnels,  which  can 
imprison  for  ten  years,  and  deprive  men  of  civil  rights,  and 
before  which  nearly  nineteen-twentieths  of  the  French  criminal 
trials  take  place,  try  causes  without  juries. 

In  order  to  understand  the  difference  between  the  Engli^ 
and  French  systems  of  procedure,  and  the  character  of  the 
French  system,  we  must  suppose  the  attorney  for  the  prosecu- 
tion, the  commftting  magistrate,  and  the  oonnsd  fbr  the  crown, 
to  stand  to  each  other  in  the  relation  of  official  superiors  and 
inferiors,  and  we  must  further  suppose  the  counsel  for  the 
crown  to  be  a  sort  of  assessor  to  the  judges  of  assise.  To 
complete  the  system  we  must  substitute  for  the  fifteen  judges 
a  much  more  numerous  body,  scattered  over  the  country  in 
threes  and  fours,  each  group  having  under  their  official  authority 
all  the  committing  magistrates  and  all  the  prosecuting  oounsd 
and  attorneys  within  a  wide  district,  and  discharging  them- 
selves the  functions  of  grand  jurymen.  We  must  also  suppose 
the  procedure  to  be  secret  until  the  day  of  trial,  and  tibe  accused 
to  be  liable  to  close  confinement,  varied  only  by  as  many  in- 
terrogatories and  private  confrontations  with  witnesses  as  the 
judge  "  instructing  the  process"  might  think  advisable.  If  a 
prosecution  is  to  be  considered  as  a  public  investigation,  it  is 
obvious  that  those  who  are  to  conduct  it  must  stand  in  some 
relation  of  this  sort  to  each  other.  A  system  in  which  the 
prosecuting  attorney  who  collects  the  evidence ;  the  committing 
magistrate,  who  weighs  it :  the  grand  jury,  who  keep  a  sort  of 
nominal  check  upon  it ;  tne  counsel  for  the  crown,  who  exer- 
cises an  absolute  discretion,  not  only  as  to  the  order  in  which 
the  witnesses  are  produced,  but  as  to  their  being  called  or  not, 
and  as  to  the  questions  which  shall  be  put  to  them ;  and 
finally,  the  judge  and  jury,  who  decide  the  cas^  are  all  abso- 
lutely independent  of  each  other,  is  fitted  only  for  the  purpose 


1862.] 


LAW    JOURNAL. 


229 


of  ascertiuning,  by  a  series  of  successive  tests,  the  weight  of 
the  prosecutor's  assertion  that  the  prisoner  is  guilty.  The 
result  of  the  French  system,  on  the  contrary,  is  the  gradual 
elaboration  of  a  theory  on  the  subject  of  the  crime,  supported 
by  a  mass  of  evidence  which  has  been  collected  and  arranged 
by  a  set  of  public  functionaries  intimately  connected  together, 
and  bound  by  aU  the  ties  of  official  espirit  de  corps  and  per- 
sonal vanity,  to  maintain  the  accuracy  of  the  conduaioos  at 
which  they  have  arived. 

It  is  difficult  hj  mere  genotilities  to  convey  an  adequate 
notion  of  the  differences  of  the  English  and  French  systems  of 
procedure.  In  order  to  show  how  the  French  system  works, 
we  will  proceed  to  examine  with  some  minuteness  a  case  which 
excited  great  interest  in  France  some  years  back — the  trial  of 
the  monk  Leotade,  for  rape  and  murder. 

The  case,  told  as  an  Sngltsh  or  an  American  lawyer  would 
tell  it,  is  as  follows:— On  the  16th  of  April,  1847,  at  half-past 
six  o'clock  in  the  morning,  the  body  of  a  girl  of  fourteen,  called 
Oecile  Oombettes,  was  found  in  the  comer  of  a  cemetery,  at 
Toulouse,  close  to  the  wall  of  the  gard^x  of  a  monastry,  and 
rather  farther  ih>m  another  wall  which  separated  the  cemetery 
from  a  street  called  the  Rue  Riquet  The  body  rested  on  its 
knees,  toes,  and  elbows,  and  the  left  cheek  and  temple  were  tm 
the  ground  and  were  covered  with  mud  The  eround  was  wet, 
but  there  were  no  footsteps  upon  it  A  patch  of  moss,  with 
the  earth  to  which  it  adhered,  had  been  detached  from  the 
convent  wall,  and  some  fragments  of  it  were  found  in  the  hair 
of  the  body.  This  moss  appeared  to  have  been  loosened  by 
the  rubbing  of  certain  branches  of  cypress  which  overhung  the 
wall  of  the  Kue  Riquet,  and  reached  that  of  the  monastery.  On 
the  top  of  the  monastery  wall  were  several  broken  plants,  and 
especially  a  geranium,  which  had  lost  all  its  petals.  A  petal  of 
geranium  and  some  sprigs  of  cypress  were  found  in  the  hair  of 
the  body.  On  the  garden  side  of  the  monastry  wall  there  were 
also  one  or  two  plants  which  had  been  disturbed.  There  was 
found  in  the  garden  itself  a  piece  of  cord,  and  in  the  hair  of  the 
h0dv  a  thread  of  tow.  There  were  also  some  footsteps  in  the 
gardeo,  and  marks  of  the  feet  of  a  ladder.  Of  several  ladders 
found  in  the  monastery,  one  corresponded  to  the  marks  in 
width,  but  not  in  the  form  of  the  extremity — ^but  there  had 
been  rain  in  the  ni^t,  which  would  alter  the  shape  of  the 
marks.  On  the  other  hand,  there  was  a  lamp  in  the  Rue  Ri- 
quet itself^  which  threw  its  light  on  the  wall  of  the  cemetery, 
and  a  sentinel  was  stationed  further  up  the  street  From  these 
circumstances  it  was  suggested  that  the  body  must  have  been, 
in  some  manner  or  other,  dropped  over  the  monastery  wall  into 
the  place  where  it  was  fbund. 

The  last  time  when  the  deceased  was  seen  alive  was  on  the 
morning  of  the  16th  of  April,  soon  after  nine,  when  she  went 
with  her  master,  a  bookbinder  named  Gonte,  to  the  convent 
He  went  up  stairs  to  the  director  on  business,  leaving  her  with 
orders  to  wait  for  him-  to  bring  back  some  empty  baskets. 
He  also  gave  her  his  umbrella  to  hold.  When  he  came  back 
she  was  gone,  and  the  umbrella  was  leaning  against  the  wall. 
From  the  testimony  of  several  witnesses,  it  was  proved  that 
she  had  left  the  passage  where  her  master  had  stationed  her 
within  a  few  minutes  after  his  departure,  and  by  about  a  quar- 
ter-past nine.  Suspicion  fell  in  the  first  instance  on  Conte, 
who  was  arrested.  When  under  arrest,  he  said  that  he  had 
seen  Leotade  and  another  monk,  called  Jubrien,  talking  to- 
gether in  the  passage  when  he  entered  it ;  and  to  a  certain 
extent  he  was  corroborated  as  to  Jubrien  by  Jubrien*s  own 
statement  Leotade  slept,  on  the  night  after  the  murder,  in  a 
room  from  which  he  could  have  reached  the  garden  by  the  help 
of  a  key  found  in  his  possession ;  and  on  the  day  after  the 
murder,  on  hearing  that  a  girl  in  Conte's  service  had  been 
found  dead  in  the  cemetery,  but  before  the  cause  or  the  cir- 
cumstances of  hei  death  were  known,  he  used  expressions 
which  certainly  might  be  construed  into  an  imputation  on 


Conte.  The  deceased,  on  a  medical  examination,  appeared  to 
have  died  of  a  blow  on  the  head  which  broke  the  skull,  and 
had  obviously  been  subjected  before  her  death  to  great  violence 
of  another  kind  From  the  state  of  the  contents  of  the  stomach 
it  was  proved  that  her  death  must  have  taken  place  within  a  short 
time  after  her  last  meal,  and  consequently  not  long  after  she 
was  last  seen  alive.  A  feather,  some  grains  of  corn,  and  stalks 
of  hay  were  found  on  the  body,  in  a  position  which,  to  a  certain 
degree,  indicated  that  they  had  been  brought  from  the  scene  of 
the  crime;  and  in  the  monastery  garden,  near  the  corner  . 
formed  by  the  two  walls,  were  sever^  bams,  in  one  of  whidi 
was  a  heap  of  com,  and  in  another  some  hay,  but  thiore  was  no 
evidence  that  they  bore  any  marks  of  disturbanceu  To  these 
buildings  Leotade's  occupation  in  the  convent  gave  him  access, 
and  in  one  of  them  he  kept  rabbits  and  pigeons. 

This  was  the  whole  case  ogainst  Leotaa&  as  it  would  have 
stood  according  to  our  rules  of  evidence.  No  one  would  main- 
tain that,  upon  that  evidence  alone,  it  would  have  been  desn"- 
able  to  convict  him.  Since,  however,  he  was  convicted,  it  will 
furnish  some  light  on  the  expediencv  of  our  rules  of  evidence, 
to  see  what  in  this  case  was  the  character  of  the  testimony 
which  they  would  have  excluded,  and  which  did,  in  fact,  pro* 
duoe  a  conviction.  It  consists  of  twQ  great  divisions — the 
prisoner's  own  answers  when  interrogated,  and  the  detection, 
or  supposed  detection,  of  efforts  made  by  the  other  monks  to 
suppress  evidence  and  to  suborn  fklse  witnesses,  The  arrests 
of  Conte,  of  Leotade,  and  of  Jubrien  (who  was  at  one  time 
suspected),  took  place  in  April,  1847,  and  the  trial  began  on 
the  7th  and  lasted  till  the  a6th  of  February,  1848.  It  was 
then  broken  off  on  account  of  the  Revolution,  and  was  begun 
again  on  the  16th  of  March  and  ended  on  the  4th  of  April,  the 
seventeen^  day  of  the  inquuy.  During  great  part  of  the  time 
that  tiie  prisoners  were  in  confinement,  tiiey  were  constantiy 
interrogated.  Conte,  whose  imprisonment  was  comparatively 
short,  had  to  repeat  no  less  than  thirty  times  the  statement  he 
made  as  to  having  seen  Leotade  and  Jubrien  together.  Leor 
tade  himself  was  examined  and  re-examined  continually  about 
the  way  in  which  he  had  passed  his  time  on  the  day  in  question. 
He  was  questioned,  for  example,  on  the  18th,  2drd,  and  the 
26th  of  April,  on  the  8rd  and  6th  of  May,  and  on  the  17th  of 
December ;  and  on  his  trial  he  was  taxed  with  all  the  inconsisr 
tencies  which  could  be  discovered  between  his  statements  on 
these  different  occasions,  and  with  any  discrepancies  which 
existed  between  any  df  them  and  his  statement  in  court  By 
these  means  a  good  deal  of  confusion  was  detected,  or  said  to 
be  detected,  on  sevend  points,  the  most  important  of  whi<^ 
were,  first,  that  in  his  earlier  statements,  he^  did  not  mention 
his  having  passed  part  of  the  morning  on  which  the  crime  was 
committed  m  writing  his  compte  de  conscience,  whereas  at  his 
trial,  and  on  one  preceding  occasion,  he  did ;  and  secondly, 
that  he  failed  to  give  a  satisfactory  account  of  the  shirt  which 
he  had  worn  on  the  day  in  question.  All  the  convent  linen 
was  used  in  common,  each  monk  having  a  clean  shirt  supplied 
to  him  from  the  common  stock  every  Saturdav.  Certain  marks 
were  found  on  one  of  the  dirty  shirts  which  had  been  worn 
during  the  week  in  question  which  seemed  to  indicate  that  it 
had  been  worn  by  the  murderer,  though  the  indications  were  fitr 
from  being  condusive.  There  were  about  one  hundred  and 
eighty  monks,  some  of  whom — and  amongst  them  Leotade— 
belonged  to  the  "  Pensionnat,"  and  others  to  the  "  NoviciaL" 
The  SaxTtA  of  the  two  classes  were  differently  marked,  though 
they  were  occasionally  mixed  The  shirt  in  question  belonged 
to  the  "  Noviciat,"  so  that  it  wns  unlikely,  though  possible,  that 
Leotade  might  have  worn  i^  There  was  not  a  shadow  of 
evidence  that  he  had  aptually  worn  It,  except  the  fact  that  he 
maintained  that  he  had  not  changed  his  shirt  on  the  Saturday 
after  the  mijurder,  and  tiiat  the  reason  which  he  gave  for  not 
having  done  ^Q  wa^  appar^ntly  false.  It  was  also  stated,  in 
the  acte  d'  acc^satioi),  t^at  all  the  rest  of  the  monks  had  ac- 
counted for  fhejr  shirts,  and  that  none  of  them  owned  to  have 
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irom  the  shirt  in  question ;  but  no  independent  eyideac*  of 
this  TitM  assertion  fM»  given  to  the  Jury. 

Hie  second  diyisian  of  tb«  evidence  is  infinitely  nunre  yolnm- 
iaoiis  thfta  the  flvst,  and  consists  almost  entirely  of  what,  wider 
the  Sa^sh  syatem  of  prooedure,  would  have  been  the  cross 
examination  of  tite  prisoner's  witness^  The  principal  objects 
of  the  defence^  as  yre  should  have  them  arranged,  were,  in  the 
first  pUoe,  to  prove  that  the  deceased  left  the  oonvent  alive ; 
and  secondly,  to  establish  an  tUSbi  on  behalf  4if  tiie  prisoQer. 
To  this  the  prosecotion  replied  by  ehaipsg  all  the  witnesses 
on  both  points  with  systematic  perjury  and  suhomaticm  of 
peijury.  It  would  be  weviscfme  to  enter  into  a  rillnute  exam- 
ination of  the  merits  of  these  oonffioting  Btatemeats.  It  is  suf- 
ficient to  say  that  the  genend  nature  of  the  argument  fbonded 
on  this  part  of  the  evi&nce,  was,  that  Leotade  must  be  guilty, 
inasmuch  as  much  Atlse  testimony  was  given  on  his  behalf; 
and  that  in  order  to  make  out  that  tiie  testfanony  was  false, 
such  a  mass  of  collateral  matter  was  gone  into,  as  to  what 
various  people  said  to  each  other,  as  to  the  letters  which  they 
wrote,  and  as  to  the  expressicms  which  they  had  dropped  in 
casual  conversation,  that  it  is  hardly  possible  to  understand  or 
to  ftdlow  the  discussion.  The  most  trifling  gossip  was  net 
excluded.  One  man,  for  example,  was  permitt^  to  mfom  the 
court  that  he  had  tdd  somebody  else,  on  hearing  of  the  news, 
that  he  felt  sure  that  if  the  girl  had  entered  the  convent  she 
would  never  leave  it  aUve :  and  the  President  told  him,  with 
great  p«vity,  that  if  the  fact  was  so,  his  remark  was  **  une 

Spr^Gwtion  quelque  peu  proph^tique.".  StiH  more  singular  is 
e  observation  of  the  acte  d*  accusation  itself,  that  Uie  place 
in  which  the  crime  was  conjectured  to  have  been  committed 
^  semble  predestine  pour  une  crime."  But  the  strangest  of 
all  these  sum>lementary  articles  of  evidence  was  suppKed  by 
the  Judge  d'  Instractton  himseli^  who  said  that,  on  one  occa- 
sion during  tiie  course  of  his  examination  oi  Leotade,  he 
thought  frm  his  manner  that  he  was  about  to  confess,  and 
though  he  had  certainly  explicity  denied  the  crhne,  still  **  s*  il 
&ut  dire  tout  ma  pens&  f  ai  era  et  je  orois  encore  que  Leotade 
a  M  au  moment  de  me  feire  un  aveu.**  Moreover,  continued 
the  magistrals,  **en  interrogeant  Leotade  pour  la  premii6re  feis 
son  trouble  6tait  extreme  et  comme  4  )a  fin  on  lui  disait  retires 
voos,  il  manifesta  une  joie  guipimr  fnoi  trahit  la  poBHlititie 
de  §a  culpabiiiUii^  et  sans  rintervention  de  H.  le  Procoreur 
General  je  le  mettaia  immediatement  an  arrestation.' -  Such  is 
the  kind  of  evidence  which^  in  a  case  of  this  importance^  is 
Emitted  under  the  French  system.  Thkt  it  is  admitted  at  aU, 
is  a  consequence  of  the  whole  character  of  tiie  proceedings, 
which  fiur  more  resemble  the  proceedings  before  English  Com- 
missioners of  Inauiry  than  the  proceedings  before  an  English 
Court  of  Criminal  Law.  The  members  of  the  Cour  Imperiale, 
including  the  Proeureur-GindnO,  the  J«ge  d^  Instrucdon,  and 
the  Procureurs  du  Roi,  Jointly  and  severally  devote  all  their 
eneri^eB  to  the  collection  of  every  wtt  of  information  or  sugges- 
txm  in  any  wav  bearing  on  the  case  in  hand.  The  mass  of 
matter  thua  collected  is  enough  to  bewilder  any  Jury,  and  must 
vhrtually  make  them  almost  entirely  dependent  on  the  direction 
of  the  Court 

The  manner  in  which  the  eridenee  is  laid  befovie  the  jury  is 
not  less  illustrative  of  the  principle  of  the  whole  trial  than  the 
character  of  the  evidence  itself.  As  has  been  abead  v  observed, 
the  *^  Instruction"  does  not  leava  or  even  permit^  the  prisoner 
to' frame  his  own  defence  in  his  own  wav,  but  takes  tluit  busi- 
ness out  of  his  hands,  and  draws  unfavourable  conclusions 
from  the  shortcomings  of  his  witnesses.  If  an  alibi  is  relied 
upon  in  Englaqd,  the  prisoner's  attorney  sees  the  witnesses, 
preparas  the  proofed  and  instracts  his  counsel  of  their  charac* 
tmr,  and  it  is  at  the  trial  that  they  are  for  the  first  time  Judi- 
cially considered*  In  France,  the  prisoner  is  interrogated  as 
to  where  he  went^  what  he  ^  and  whom  he  saw,  from  the 
very  first ;  and  anv  person  whom  he  mentions  is  inimedbttely 
^aHed  before  the  Juge  d*  Instruction,  and  examined  upon  the 


subject,  apart  from  the  prisoner.  That  a  prosecutor,  public  or 
private,  wishes  to  eonvict  the  prisoner  upon  the  same  principle 
which  makes  a  sportsman  desurous  to  bag  his  game,  is  a  matter 
of  perfect  notoriety;  the  conseauence  is,  that  this  system, 
whicli,  at  first  sight,  appears  so  humane,  in  reaKty  has  a  con- 
stant tendency  to  resolve  ftself  into  (fuels  between  the  autho' 
rities,  the  prisoner,  and  his  witnesses.  In  Leotade's  trial  more 
than  sixty  witnesses  were  called,  and  the  trial  occupied  ncariy 
tiiree  weeks,  to  say  nothing  of  the  ifu^rtutUn^  which  was 
spread  over  seven  or  eight  months.  More  than  half  of  tiiese 
witnesses  were  called  literally  for  the  sake  of  contradicting 
each  other.  Thus,  for  example,  an  old  women,  catted  Sahatier, 
said  Uukt  she  had  seen  the  murdered  cirl  under  cironmstanees 
which  would  show  that  she  had  left  the  monastery  alive.  No 
less  than  ten  wftneipes  were  called  to  leftite  her,  yot  her  eri- 
denee upon  the  subject  was  given,  and  Its  felsehood  proved, 
months  before  the  trial;  and  the  whde  matter  m%hL  therefore, 
have  been  safely  laid  out  of  aoeoqnt  In  an  'EoffiiA  o^qrt  ths 
would,  of  course^  have  been  called,  if  at  aV  for  the  prisoner ; 
and  ir  his  advisers  had  seen  reason  to  cKstmsi  fm^-i-m  Hiey 
probiU>ly  woidd,  ior  she  was  a  mere  feolisJ»  gossi^^-she  would 
not  have  been  called  at  all  Another  illustratioo  of  the  same 
thing  occurred  in  respect  of  the  evidence  of  the  dtfEereot  monks. 
The  acte  d'  accusation  is  divided  into  two  partsv  of  whicfc  tho 
first  is  occupied  by  aigumenta  to  show  Uuit  the  crime  was 
committod  in  the  monastery,,  and  the  seooQd  by  arguments  to 
ahow  that  it  was  ODmrnitted  by  Leotade.  jLocovding  to  our 
principles,  the  firs^  of  thqse  qsestioAs  would  be  utterly  imma- 
terial except  in  so  fiup  as  it  bore  upon  the  second ;  b«t  the 
French  court  so  managed  matters  as  to  make  the  qoastion  fjf 
L(H>tade's  guilt  almost  subordinate  to  tho  Question  o£  the  guflt 
of  some  one  member  of  the  eei»veni  Fom^whs  of  the  eridenee 
given  #t  the  trial  copsista  of  refhtations  by  the  prosecation  ef 
ruiffors  circulated,  or  supposed  te  have  been  drcolated,  op 
behalf  of  the  monks,  and  of  exposures  of  the  fiUaehoods  told 

rn  various  i&olated  parts  of  the  case  by  oth«f  monks  not 
•m  to  have  been  connected  with  the  prisoner.  A  single 
illustration  will  show  the  endless  eontoien  whicKsneh  a  mode 
of  proceeding  is  calculated  to  produce.  £vidienoe»  says  thoaoto 
d'  accusation,  which  would  ^ve  a  different  turn  to  the  prooo^ 
dure,  had  been  announced  by  the  newmpers^  It  was  siM  by 
the  l|kl  Vidal  (who  was  in  wo  parU4r  when  th»  gudi  entered  the 
passage),  had  seen  the  ^1  leave  the  monastery.  The  Juge  <^ 
Instraction  ^  prepared  to  iieceive  thigevid<mce,  and^  at  the  mtam 
time,  took  measures  to  cheek  it"  (de  IacoDtr6kr),  After  much 
enquiry  he  found  out  Yidal  wm  in  corowunination  witk  tfao 
princi^  members  of  thQ  monastery ;  and  the  lad  himself  gave 
Ids  eridenee  with  many  qualifications,  and  mmh  hesita&Mt 
In  consequence  of  these  inquiries,  the  acte  d^  accusation  ex- 
ressly  declares  that  **'  la  cour  n'ar-t^-elle  pas  h6sit6  k  ddclar^ 
que  la  deposition  de  Vidal  ne  meritait  pas  la  oonfianee  de  la 
justice."  Notwithstanding  this,  ho  was  one  of  the  principal 
witnesses  against  the  priisoner,  for  he  stated  that  he  had  been 
present  at  a  sort  of  meeting  in  which  various  infiuential  mem- 
bers of  the  monastery  took  part,  and  at  which  they  concocted 
eridenee  tending  to  prove  that  the  girl  had  left  theur  establish- 
ment Upon  this  subject  many  witnesses  were  examined,  and 
a  great  deal  of  contradictory  assertion  and  very  riolent  language 
passed  between  all  parties.  It  does  not  seem  to  have,  occurred 
to  any  one  that  the  whole  debate  was  quite  beside  the  Question. 
That  Vidal  could  not  prove  that  the  girt  had  gone  out  alive,  was 
admitted  by  himseif  in  his  very  answer ;  and  if  that  point  nUed 
it  was  perfectly  immaterial  to  show  that  any  amount  of  penury 
and  suDornation  of  perjury  had  been  employed  to  establish  iC 
That  such  a  state  of  things  should  exist  would,  no  doubt,  be 
very  discreditable  to  a  religious  establishment,  but  it  is  absurd 
to  say  that  it  would  tend  to  prove  Leotade^s  guilt  If  he  per- 
sonally had  suborned  false  witnesses  it  would  have  been  very 
difib'ent,  but  as  he  was  in  close  custody,  that  wi^  out  of  the 
questio.n ;  and  it  was  surely  most  unjust  to  make  him  respon« 
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sible  for  what,  at  most^  was  the  crimiiial  eondact^of  most 
unwise  partizans. 

Perhaps  the  most  curious  feature  in  French  procedure  is  the 
narrowness  of  the  sphere  within  which  the  functions  of  the 
jury  are  confined.  They  are  firequently  obliged  to  take  for 
granted,  on  the  authority  of  the  ooui%  the  most  important  part 
of  the  eridence.  In  the  case  of  Leotade,  the  strongest  fiicts 
against  him  were  the  imperfect  and  c(Hiflictiog  accounts  whidi 
he  gave  of  the  employment  of  his  time  on  the  day  in  question. 
The  fikct  that  this  was  so,  was  proved  solely  by  the  procds 
yerbauz  taken  at  the  different  interrogationa.  Although  Leo- 
tede  urged  repeatedly  that  he  had  be«i  so  tormented  by  ques- 
tions, so  tntunidated  and  brow-beaten,  that  he  was  quite 
confused,  and  did  not  know  what  he  said,  no  evidence  appears 
to  have  been  produced  to  disproye  his  assertion.  It  seems  to 
have  been  assumed  that  official  acts  were  not  to  be  questioned, 
and  that  official  assertions  must  be  true.  It  is  a  slight  but 
significent  illustration  of  this  tamper,  that  when  a  brig^er  of 
gendanne  and  a  monk  differed,  the  President  told  the  latter 
that  the  former  had  a  right  to  the  confidence  of  justice  both  as 
a  witness  and  a  '*  functionary.'*  Nothing  is  more  common 
than  to  hear  Knglish  judges  warn  the  jury  to  be  very  careful 
about  believing  too  easily  the  evidence  of  policemen,  or  skilled 
witnesses.  An  even  stronger  illustration  is  to  be  found  in  the 
fact,  that  the  jury  who  tri«l  Leotade  were  each  supplied  with 
a  copy  of  the  acte  d'  accusation, — a  document  which  closelT 
resembles,  in  its  style,  length,  and  objects^  the  opening  spee^ 
of  an  £nglish  prosecuting  counsel  As  the  evidence  sweUed  to 
a  size  altogether  unmanageable,-  this  was  almost  equivaleDt  to 
prejudging  the  case. — Monthly  Law  Reporter, 
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JU  CbmrnmUeaOont  on  thA  nMeet  of  DtitMtm  QmrU,  or  hmrimg  en$  r^UMen  to 
Dimidom  QmrU,  art  infiOwrt  to  It  addnmd  to  *'Tkt  SUtort  o/Ihe  Law  Joumatf 


Mi  oOm-tbrnimmdealSont  an  Oihith&ftoloboaidHtMito'TJumiaortqfthe 
Law  JiamwU,  JforoiiioJ* 
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THE  I.AW  AKD  PBACTIOB  OF  THE  tTPFSB 
CAHADA  DlVISIOir  COUBTa. 


SPLITTING  THB  PLAINTIFF'S  DEMAND. 

(Obmtinued  frompoge  SOS.) 

The  point  expressly  decided  in  GrinMeg  v.  Ayhroyd, 
was  that  a  tradesman's  bill  cannot  be  split  for  the  purpose 
of  bringing  it  within  the  jurisdiction  of  the  Coun^  Goort^ 
the  demand  forming  but  one  cause  of  action. 

This  principle  was  again  affirmed  in  Wood  y.  Perry  (18 
L  J.  161 ;  12  Jur-  129 ;  8  Ex.  442).  The  plaintiff,  a 
tailor,  dwelt  and  Q|rried  on  business  within  the  District  of 
Court  C,  and  within  20  miles  of  the  defendant,  who  lived 
in  the  Distriet  of  Court  B,  The  action  was  on  a  bill  which 
conslBted  of  21  items.  All  the  work  had  boon  done  at  the 
plaintiff's  residence,  the  orders  for  the  different  items  were 
^▼en  at  different  places,  and  the  goods  were  delivered  at 
diffierent  times  and  places,  but  one  bill  sent  in  for  the 
whole.  The  question  as  to  the  right  to  divide  the  cause 
of  action  camo  up  on  motion  to  enter  a  suggestion  to 
deprive  plaintiff  of  his  oosts,  and  the  Court  held  that  there 
was  DO  oonourraat  jarisdietion  in  the  Superior  Court  to 


entertain  the  suit  under  the  128th  section  of  the  English 
Act,  and  that  the  difierent  items  wiere  so  connected  toge- 
ther as  to  form  but  one  cause  of  action,  land  therefore  that 
the  plaintiff,  who  sued  in  the  Division  Court)  was  not 
entitled  to  the  costs  of  the  suit 

The  case  of  Bousy  ▼.  Wordmo&rih  (26  L.  J.  205 ;  18 
C.  B.  825)  is  to  the  same  effect,  one  part  of  the  plaintiff's 
claim  being  in  bntchei's  meieit  supplied  at  various  times. 

But  in  iliostration  of  the  principle  that  demands  distinct 
in  theif  Mature  need  not  be  joined  in  the  same  action 
Wiekhcan  v.  Lee  (18  L.  J.  628 ;  12  Q.  B.  521 ;  Cox  ft 
Macrea,  119)  is  a  leading  case.  This  question  was  reduced 
to  this — ^there  were  two  actions  against  the  defendant, — 
one  for  £19  8s.  4d.  rent  in  arroar,  the  other  for  jC9  14s.  2d. 
for  double  value  for  holding  over  after  notice  to  quit  under 
Stat  4  Geo.  II.  cap.  68,  sec.  1,  and  it  was  held  that 
these  were  distinct  causes  of  action  within  the  meaning  of 
the  terms  in  the  act,  and  might  be  made  the  subject  o 
separate  suits  in  the  County  Court. 

In  support  of  the  rule  for  prohibition,  it  was  argued  that 
the  principle  of  the  decision  inGrxwhley  v.  Ayhroyd  applies 
to  all  arrears  of  a  running  account,  and  therefore  to  arrears 
of  rent;  that  the  action  for  double  value  was  not  a  distinct 
cause  of  action ;  that  a  count  for  double  value  might  bd 
always  joined  with  a  count  for  use  and  occupation :  to 
which  Coleridge,  J.,  said  {inierloc^  ''  an  action  for  double 
value  does  not  admit  a  tenancy;  on  the  contrary,  the  land- 
lord, having  given  notice  to  determine  the  tenancy,  may 
bring  ejectment  concurrently  with  an  action  fot  double 
value,  and  it  may  be  maintained  after  judgment  recovered 
in  ejectment'^  In  deciding  fbr  the  plaintiff,  Patterson,  J., 
^said,  <Mt  is  true  that  a  count  for  double  value  may  be 
joined  with  a  count  for  debt  for  use  and  occupation,  but 
I  do  not  understand  the  Court  of  Exchequer  has  gone  the 
length  of  saying  that  whenever  causes  of  action  may  be 
joined  they  m\ui  be  joined ;  to  me  it  seems  that  this  is 
quite  a  different  cause  of  action.'^ 

Erle^  J.,  said, ''  I  collect  from  the  decision  of  the  Court 
of  Exchequer  that  the  plaintiff  is  not  open  to  the  objection 
of  splitting  his  demand,  if  in  an  action  in  the  Superior 
Courts  two  counts  would  have  been  indispensable.  If  they 
must  have  had  two  counts,  they  may  have  two  plaints  in 
the  County  Court." 

In  Kimpton  v.  WiUey  (19  L.  J.,  C.  P. ;  I  Cox  &  Macrea, 
850),  the  plaintiff  entered  two  actions  in  the  County  Court, 
one  was  for  money  lent  and  advanced,  the  other  was  for 
work  and  labor  and  goods.  Some  of  the  items  in  the  two 
actions  were  contemporaneous,  but  there  were  no  items  ia 
any  way  connected.  The  defendant  ol^eeted  that  the  sub- 
ject of  the  two  actions  formed  but  one  cause  of  action,  and 
applied  to  the  Court  of  Common  Pleas  for  a  |rrobibitioo. 
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The  Coori  hdd  that  ilie  paitieulare  of  the  two  actiooB  did 
not  form  one  cause  of  action  within  9  &  10  Vic  cap.  95, 
leo.  63,  and  that  thifl  Vas  not  a  case  of  aplittinfi;  demandl. 
Wflde,  J.y  said,  <<  The  demand  ia  for  money  lent  We  are 
told  that  it  mnat  be  considered  as  part  of  the  larger  demand, 
— and  why  f  The  lai|^  demand  ia  for  work  and  lahor,  for 
eertain  aerrieea,  and forgooda  told  and  delivered;  and  It  ia 
said  these  two  demands  must  be  cohndered  as  formiag  one 
entire  demand.  Why?  Has  any  account  ever  been  deii- 
vered,  in  which  the  plainfiff  put  together  the  two  in  the 
form  of  one.  Have  the  parties  ever  treated  them  as  one 
demand.  Of  that  there  is  no  evidence.  Are  the  sums 
lent  at  all  connected  with  the  sums  claimed  in  the  other 
plaint  ?  The  question  is  this ;  whether  yon  can  say,  in 
ihe  absence  of  all  evidence,  that  the  parties  have  ev^ 
treated  these  snms  as  forming  one  entire  demand ;  in  the 
absenee  of  all  cirpnmstances  which  can  tend  to  show  that 
they  ever  intended  that  they  should  constitute  one  demand. 
We  know  there  is  a  demand  for  money  lent;  we  know 
there  is  a  deuMud  fer  work  and  labor;  but  there  are  no 
eirenmstanoes  to  show  that  they  were  ever  intended  to  be 
treated  as  one  account.^' 

Williams,  J*,  said,  <<  I  am  of  opinion  that  a  prohibition 
ought  not  to  go  in  this  case,  unless  it  clearly  appears  that 
the  jDourt  below  has  acted  without  jurisdiction.  The  onus 
of  showing  this  lies  on  the  applicant.  With  req>ect  to  the 
application,  so  far  as  it  is  founded  on  a  supposed  division 
of  the  cause  of  action,  it  is  enough  for  me  to  say  that  I  am 
not  at  all  satisfied  that  the  subject  of  the  two  claims  con- 
stituted '  one  cause  of  action'  in  any  reasonable  construo- 
tion  of  that  ezpresfloon  in  the  Act  of  Parliament.''  And 
Talfourd,  J.^  added,  '<  t  am  entirely  of  the  same  opinion. 
With  regard  to  the  main  question,  namely,  whether  the 
two  demands  constitute  one  entire  claim,  the  case  is  essen- 
tially different  from  GhrimhU^  v.  Aykroyd.  There  is  no- 
thing to  connect  the  various  parts  together^  nothing  in 
them  of  a  common  character,  except  that  they  may  be  re- 
covered in  the  same  declaration  in  the  same  form  of  action ; 
whereas  in  ChimhUy  v.  Aykn^dj  the  defendant  carried  on 
the  business  of  a  shopkeeper,  where  he  was  in  the  habit  of 
paying  his  workmen^  and  there  was  one  entire  system  of 
dealing;  at  all  events  there  was  a  demand  arising  out  of 
one  state  of  things  which  does  not  appear  in  the  present 
oase ;  therefore  that  case  does  not  decide  this." 


COBBXSPOHblHCM, 


(Hb  ihe  BdSton  ^ihe  Law  Jimmei.) 

GaMTXAxuN,— .There  are  three  questions  upon  which  I  beg 
to  ask  yonr  opinion  in  the  next  number  of  your  JimrMi  for 
the  information  of  Uiose  interested  in  tise  Division  Ootirto. 

1.  A  contracts  u  debt  with  B  *«fymtirg  to  a  sum  Irithin 


the  jnriidietion  of  the  Division  Courts ;  then  removes  to  the 
United  States.  Can  B.  bring  his  action  in  the  Divi8ioi&  t?o«r«^- 
the  Division  Court  Law  aniing  no  provision  fot  service  out  of 
the  jurisdiction  t 

2.  Can  the  Judge  of  a  Division  Coart  swi^  both  parties  to 
a  suit  on  their  own  behalf  wherti  tiie  amount  in  dispute  exceeds 
eight  dollars  f    (Sse  seet  102  Cbii.  0tW.,  V.  O.,  page  15^.) 

3.  Can  a  clerk  of  the  Division  CbiUrt  charge  imy  fees  except 
Uioee  mentioned  in  the  l^arilf  t 

I  ask  the  last  question  from  the  foot  tha^  the  deric  of  the 

First  Division  Court  of  this  eoon^,  having  a  rather  poetical 

torn  of  mitiii,  rendta  Mto  aeoouufs;  dontaininjf^  toany  chat^gBS 

'  for  imaginary  services.    For  example,  in  a  suit  brought  in  his 

Court  in  which  the  plaintiff  recovered  a  verdict  for  $100— a  new 

trial  being  {praated  to  the  defendant  and  the  case  removed 

by  certi&mri-^itk^  derk  insisted  tipon  the  plaintiff  paying  the 

following  items  in  additiohto  the  ordinary  costs  in  the 

sait,  before  the  case  was  finally  decided,  which  I  ihbA  he  had 

no  right  to  do,  as  they  are  not  allowed  by  the  tariff ;  but  if  so, 

tiiey  should  have  been  paid  by  the  defendmit  in  the  fini 
instance : — 

**  Costs  on  Application  fdr  n^  triaL..;..;..... .$0  50 

Service  of  summons..;. '....;.;•&; 0  ^ 

Aflidavit 0  » 

MaUtfg  out  (deck's)  account ;..  0  25 

$1  n  '^ 
I  do  not  give  this  instance  for  the  purpose  of  exposing  om^ 
clerk,  bnt  do  so  bSlievinx  tiiM  a  fitthi  ckistigatiou  atad  notoriety 
win  make  him  more  cautious  about  his  charges,  and  more 
obliging  and  civil  to  those  who  come  in  contact  with  him  in 
an  oflicrai  capacity. 

Your  obedient  servani  . 
Samia,  4th  August,  1862.  S.  P.  Y. 

f  1.  If  the  action  be  brought  in  the  Division  in  which  the 
debt  was  contraeted«  and  the  summons  be  personally  served  : 
the  Courthas  jui^diction.  Or,  if  the  def^noanthas  absconded 
to  parts  unknowB,  a  proceeding  by  attachment  will  enable 
substitution  service  in  the  suit  to  follow  attachment^  and  thus 
give  the  Court  power  to  deal  with  tha  ease. 

2.  He  can ;  but  the  power  should  be  sparingly  exeroised 
by  the  Judge,  so  long  as  the  policy  of  the  law  aflirms  the 

Kneral  rule  that  parties  are  not  admisstlde  on  their  own 
half. 

3.  We  do  not  see  why  the  costs  specified  should  have  been 
charged  against  the  phitntaff,  unless  expressly  ordered  in 
the  rule  for  new  triali  We  have  not  ttie  particuhrs  of  the 
services  before  us,  and  therefore  cannot  say  whether  or  not  the 
charges  made  are  allowable :  but  On  the  other  hand,  we  can* 
not  say  they  are  unadthorised,  ^fot '  an  oVdSr  or  judgment^ 
and  entering  same  is  chargeable*  in  appliog^dis  for  neW  trial ; 
and  the  semce  of  summons,  or  ether  procm^ngt  J^ which  would 
iodude  the  papers  necessary  to  be  served  on  applications  for 
new  trial  and  affidavits,)  areiexpresely  mention M  in  the  tariff 
of  fees.    The  last  item  we  see  no  authority  for. 

As  to  the  indirect  charge  of  want  of  civility,  Jbc.,ln  the  officer^ 
we  have  only  to  say :  thiit  civility  is  an  artide  that  oosto 
nothing  and  should  be  freely  accorded  by  uU  whose  official 
positiou  brings  them  in  contact  witii  the  profession  pr  the 
public.  Men  habitually  uncivil  or  disobliging  are  unfit  for 
the  ofiioe  of  clerk ;  but  6ttr>  oOneSpoudent  may  eapect  more 
suavity  of  manner  than  the  ordinary  run  of  men  in  "  thia 
Canada  of  ours^'  (as  a  worthy  Judge,  now  a  northern  lights 
delighted  to  cidl  the  eouvtoy)  can  boast  of  posseaiing;** 
Soe.  lit  jr.1 
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)icObntt«AV  ▼.  MoLaoD. 
JjjSgjttmi  nf  now  y<g.— jftwol  aettDa. 


4  JndgmMit  of  urn  jprot.  rtgularly  ilfiwd  la  aa  actloii  by  •  ^oamon  tntanMr 

JLtlftfn  ^rooif  obfeaided  %  role  on  the  defendant  to  fhew  oaue 
why  the  judgment  of  wm  fro:  signed  for  want  of  a  replioatioa 
riionld  not  be  aet  adde,  and  all  enbaeqnent  proeeedinga,  on  the 
ground  that  the  plainUlf  had  n  good  oanse  of  aption,  on  tnoh  tenne 
as  the  ooort  mt^t  think  Ht 

The  plainfiff*s  atiomej  ewore  that  the  plaintiff  had  a  good 
eaaee  of  aotioay  ns  he  mm  instneted  and  helieTed.  This  appUea- 
tion  was  nade  in  the  ^raotiee  Comit,.  and  referred  to  the  fall 
court.  It  was  admitted  on  the  plaintUTs  part  that  the  judgment 
was  regularly  signed,  and  not  by  any 'sharp  practice  in  the  defend- 
ant ;  end  he  asked  only  to  be  ^owed  to  proceed  in  his  action  on 
the  footing  of  indulgence^  and  on  the  terms  of  paying  costs,  if 
the  court  should  tiiink  it  right  to  insist  upon  it 

The  defendant  resisted  his  application  only  on  the  ground  that 
the  plaintiff  was  suing  for  a  penalty  as  a  common  informer,  and 
that  it  was  against  the  general  practice  to  fSMilitate  his  proceed- 
ings by  such  an  indulgence. 

TiM  aetiott  was  brMtght  on  the  statnte  10  Vie.,  ch.  22,  see.  6, 
for  n  penalty  for  sitting  in  the  LegislatiTe  Assembly,  being  a  person 
db^aliied  from  sitting  or  Toting  by  reneon  of  his  allegwl  interest 
in  a  contract  wiA Hie  goVemment. 

Printt  shewed  causey  and  cited  Bmnt^i  fuiimm  t.  Amik^  1  Bnrr. 
401 ;  B.  C,  2  Ld.  Kenyan's  Rep.  B2. 

Oodib,  contra,  cited  Ch.  Arch.  Prftc.  1411 ;  CorUnot  t.  Sume, 
2X)owL  184;  Woodr.  Cltvektnd,  2  Balk.  518;  Meuiter  t.  Mom§, 
IS  0.  B.  162. 


EonmsoN,  C.  T^  deliTered  the  Judgment  of  the  eourt. 

We  do  not  tnd  that  the  esse  of  Benntt  qui  tarn  t.  Smith  (1  Burr. 
401,  8.  0.  H  Ld.  Kenyon's  &ep.  82,)  has  been  overruled,  and  we 
think  we  nre  bound  by  it  «e  deeline  to  relieve  the  plnintlff  from  a 
Judgment  of  non  pr&s,  regularly  dgned  sgMnet  hin*  nod  not  ob» 
tained  by  nny  shwrp  pracUoe. 

Bale  Asehaiged. 

CumnLAjm  ahp  Btobm  ▼.  Bn>ovT  it  axt.,  Bzbouvovb  or 

BADBllBUnSS. 

WhMvaa  mMob  wMbranght  la  an  open  aeeoui^  tM.  4  twdlet  •otBred  by  ooa- 
WBtfortiM  cmoimt  d«fiu4.  irhldi  wu  wttUa  the  JuiMletloa  of  the  cciaaitj 
«mri:  BUf  (diltoatlaff  from  Brnttt  ▼.  M«^,  0  a  P.  STS).  that  It  «ua 
te  trblflh,  mdor  the  mis  of  ooort,  Ko.  166,  •  Judfe  in  ehtuiMn  ooala  mil 
~    BrfcUeoeli. 


Action  en  common  counts^  for  serdces  as  srehitects. 

PUa», — ^Never  indebted^  and  psjment.  Verdict  £»r  the  plain* 
tiffs  £70  10s.  6d. 

The  plaintiffi'  ettomey  mnde  an  epplieation  to  n  judge  in 
chambers  for  an  order  under  our  rule  of  court  to  tax  Qaeen*s 
Bench  coets»  notwithstanding  the  amount  of  tiie  Tcrdict  wee 
within  the  jnrisdiotlef  of  the  county  court  He  stated  iii  his 
sflldaTit  that  the  action  was  brought  for  the  plaintiffs'  senrioes  as 
architects  in  preparing  plans  and  specifications  and  superintend- 
ing a  building,  and  that  the  sum  claimed  was  a  sum  beyond  the 
JuiTsdiction  of  the  county  court :  (the  sum  olain^  was  just,  what 
was  allowed,  iK70  10s.  6d.,  it  included  £6  10s.  6d.  for  interest:) 
that  the  pta^tUb  delayed  the  trial  of  the  cause  to  £^Te  the  de- 
fendants an  opportuni^  of  settling  it:  that  at  length,  when  the 
plaintiffs'  attorney  was  about  to  call  on  the  case,  one  of  the 
defendants  (the  acting  executor)  came  to  Urn  in  court,  and  being 
told  fay  liim  that  the  case  was  eomimg  on  rigned  a  consent  that  a 
Terdiet  might  be  entered  for  the  amount  claimed ;  thai  a  certillcate 
was  aet  applied  fisr,  firom  the  fhot  that  the  ease  conld  not  be 
hronghi  in  thn  inferior  court:  that  the  demand  was  upon  an  open 
Ibr  iertiees,  and  not  liquidated  er  asostitlned  by  the 


signature  of  the  defendants.    The  plaintifi  both  made  affidavits 
to  the  same  effect. 

The  partieulasi  delivered  were  a  ehaige  of  6  per  eenl  eemmia*' 
sion  on  a  contract  fbr  £1,800,  £66^  and  the  interest  added. 

The  motion  being  reliued  in  chambersi  ifermen  moved  in  Mi 
court  on  the  same  affidavits. 

BoBmoH,  C.  J.,  deliirered  tlie  judgment  of  the  eourt 
'  The  question  is  whether  this  is  a  case  in  nhich  the  eenrt  or  a 
judge  eouM  m$!k»  an  order  fbr  full  costs  nnder  our  mte  of  eomi, 
No^  166,  as  being  *«an  aelien  of  the  peeper  eempelmiee  of  the 
county  court,  in  which  fin^  judgnmnt  was  obtained  without  a 
trial.'* 

In  enr  opinion  it  idoes  eeeaeipithin  the  Intealien  and  spfarit  of 
that  pmvisipn,  tat  there  waa  ne  trials  ne  evideaee  received^ 
nothing  saia  or  done  that  could  give  the  judge  nho  signed  the 
vertiet  any  snore  means  of  knowfaig  whether  Is  was  proper  te 
bring  the  action  in  the  higher  eourt  tlian  if  he  had  never  heard 
.of  the  cause. 

A  judge  in  ehamhets  can  eonveriently  rseelve  affidavits  and- 
make  an  order,  and  it  would  be  meet  inconvenient  to  eeuqMl  a 
judge  at  mimj/rHu  to  receive  evidence  fsr  no  other  eause  than  id 
entitie  the  plaintiff  to  a  eertiieate. 

The  Court  of  Oommen  Pleas  in  £onUrr»  FmiU^  <0  0.  F.  278) 
have,  however,  decided  otherwise. 


MoGsn  ▼.  Baixd  axd  CciivivaBux. 


IC  <Z»  chepL  M^  «M.  17. 

AjodCBiBtobleliudooBtrnrr  to  4te<tauoL8liiti.U.a,  cliMw4e»  eoe. 
upon  the  ewJIwiMoa  of  other  Jo4siaeat  cwdttateof  the  defter,  peotj 
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BdtiweU  obtained  a  rule  on  the  plaintiff  to  shew  cause  why  the 
judgment  In  tlds  cause,  and  the  confession  on  which  it  was  found- 
ed, should  not  be  set  aside  with  costs ;  or  why  the  execution*  with 
all  proceedings  upon  it,  shouM  not  be  set  aside  with  costs  j  or  whjr 
the  execution  should  not  be  postponed,  as  to  ihe  satasfaotion 
thereof,  by  the  sheriff  of  the  county  of  Oarlton,  till  after  the  other 
executions  had  been  satisfted,  which  had  issued  against  the  goods 
of  the  same  defendants,  at  tke  respective  suits  of  Andrew  Watrons, 
and  of  Thomas  Hunter,  andJjfiUiam  Hanter :  on  the  ground  that 
the  said  confession  (in  this  suit)  was  void  as  against  creditors  of 
the  d6fendants»  under  the  Consolidated  Statutes  of  Upper  Canada* 
ch.  26,  sec  17.  He  cited  Arm9wr  v.  C«milA«r«»  (2  P.  B.  217 ;) 
Brtni  V.  P#rry,  (6  U.  C.  Q.  B.  688.>     . 

C,  8.  Patierton  shewed  cause,  and  cited  Tounsf  ▼.  ChritUe,  (7 
Grant  Chy.  Bep.  812;)  JfeJfeMef  T.  Olers,  (lb.  660;)  Loader  v. 
Sucoek,  {l  9,  k  F.  182.) 

The  Court  held  that  the  affidavits  shewed  the  case  to  be  irithin 
the  statute  both  in  regard  to  the  defendants  being  insolvent  at  the 
time  they  gave  the  confession  of  jndgmsnt  to  HcQee,  and  to  the 
purpose  and  Intent  with  which  they  gave  it;  and  that  It  was 
competent  to  the  other  judgment  creditdrii  of  tlie  defendants  to 
move  in  tMs  case  to  set  the  judgment  and  other  proceedings 
aside ;  and  they  directed  the  rule  to  issue  according  to  the  second 
alternative,  torpottponmg  merely,  and  not  setting  it  totally  aside* 
thus  leaving  the  execution  still  in  force  as  between  the  psrties  to 
that  suit 

AsRVOK  r.  MottrcLAv. 


A  oertUeale  li  ueeimHy  to  obtain  ftiU  eoete  laiviilAviaeelaotherMtfenek  thsesh^ 
the  afldftTit  taUi  bond  etato  thegoode  to  bo  worth  aeom  shoro  the  jnnadiatiaa* 
of  4te  fuStflsr  oowte. 

The  pl^tiff  replevied  a  quantity  of  tbnber*  which  hedaimed 
to  be  Ids,  and  which  was  in  defendant's  possession.  He  swore 
that  it  was  worth  £62  10s.  in  the  affidavit  made  when  he  took 
out  the  writ  In' the  declaration  he  complidned  of  a  wrongthl 
taldng  as  well  as  detention.  It  was  not  upon  any  Stress  that 
had  been  made.  The  action  was  brought  to  determine  the  right 
to  the  property. 

The  plaintiff  obtained  a  verdiet,*vrhieh*  as  usual*  was  for  208. 

No  certificate  for  costs  was  obtained  or  moved  Ibr  at  the  trisL 
Judgment  was  entered  in  the  county,  and  the  deputy  clerk  of  the 
Crown  who  taxed  the  costs  taxed  Queen's  Bench  costs.  On  appli- 
cation to  the  master  lie  ocnfimed  the  tatatiefl. 
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The  learned  Chief  Jastiee  of  this  court  wm  applied  to  in  eham- 
bers  for  an  order  to  rOTiae  taxation,  and  referred  the  parties,  as  it 
was  a  qnestion  of  praotioe,  often  arising,  to  the  f nil  eonrt. 

A  rule  was  aooordinglj  obtained  by  JBecleM,  Q.  C,  agunst  which 
Bettor  Camercn  shewed  canse  in  the  first  instance. 

For  the  plaintiff,  it  was  contended  that  the  Terdiet  being  for 
208.  signified  nothing,  stoce  that  was  well  known  to  be  a  mere 
nominal  Terdiet,  haying  no  reference  to  the  Talue  of  the  goods  in 
litigation,  and  that  the  affidavit  of  Talne  and  the  replefin  bond 
ahonid  goTem,  which  in  this  case  shewed  that  the  ease  eoold  only 
be  brought  in  one  of  the  superior  courts. 

For  the  defendant,  it  was  argued  that  the  plaintiff  could  not  be 
allowed  by  his  own  affidavit  to  fix  the  ralue  ef  the  goods  In  dis- 
pnte,  and  that  the  bond  merely  confirmed  to  the  affidavit :  that 
at  the  trial  It  often  turned  out  that  the  plaintiff  limited  his  claim 
to  part  of  the  property  replevied,  or  gave  no  evidence  of  right  to 
a  large  portion  of  the  goods,  and  in  such  cases  it  would  have  ap- 

Seared  to  the  judge  that  there  was  no  pretence  for  suing  in  a 
Igber  donH :  that  the  Jodge  at  the  trial  had  almost  invariably 
the  meaaa  of  forming  a  Judgment  of  the  real  value  that  was  in 
contest,  and  that  the  plaintiff  could  always  shew  it  if  he  pleased, 
so  that  the  judge  could  as  well  certify  in  these  cases  as  in  others ; 
tM  by  thtk^  means  only  oonld  it  be  known  to  the  master  whether 
full  costs  should  be  allowed  or  not. 

Bottsson,  C.  J.,  delivered  the  judgment  of  the  Court. 

In  point  of  practice  there  is  no  doubt  that  in  replevin  certifi- 
eates  for  costs  are  often  applied  for  at  the  trial  and  granted. 

In  this  case  it  is  stated  that  the  timber  replevied  was  not  worth 
more  than  £85. 

As  there  was  a  trial  in  this  case,  the  rule  of  court  is  not  avail- 
able to  the  plaintiff,  which  provides  for  the  judge  receiving  an 
a|>plicatibn  fbr  fiiU  dosts  on  affidavit  in  all  cases  where  judgment 
has  been  obtained  without  a  trial. 

We  have  spoken  with  the  judges  of  the  other  court  on  this  point 
of  practice,  and  we  are  of  opinion  that  ftill  costs  should  not  be 
taxed  withoht  a  oertifioate  in  cases  of  replevin  more  than  in  other 
eases  where,  for  all  that  the  verdict  or  the  determination  shews 
the  action  might  as  well  have  been  brought  in  the  lower  court  as 
in  the  higher. 

We  therefore  make  the  ovder  for  reflsfng  taxation,  with  a  view 
to  confine  the  costs  to  those  of  the  county  court 

Bttle  absolute. 

Cabbal£^  SHxnirr  or  ths  Covrtt  ot  Oxvord,  v.  Pottib. 

Mmqf  p€tid  imto  comi^jnet, 

Vo  pMOmtage  dui  b«  elAlmed  upon  money  paid  ij&to  oowt  Mospt  nndar  s  ylM. 
Whnr*  moiMy  was  paid  in  under  •  jndgs^s  ordtr,  to  eblde  the  reavlt  of  Mwther 
rait,  AeU;  that  the  only  eharge  allowable  to  the  derk  wm  lOe^  under  the  tariff 


The  defendant's  aUomey  qo^stloQed  hii  right  to  charge  more 
than  the  XI,  but  paid  it  under  protest,  and  now  reclaimed  it, 
having  given  notice  to  the  clerk  at  tite  time  that  he  would  do  so. 

Bodffw  shewed  cause,  and  cited  2  Qeo.  IV.,  chap.  2,  sees.  25, 
26  ;  Consol.  Stats.  U.  C.  chap.  22,  sees.  99,  100;  Consol.  Stats. 
U.  C,  chap.  10,  sec.  29;  In  re  WiUman,  4  Dea.  &  Ch.  810;  Ex 
parte  Allen,  8  McN.  &  O.  800 ;  Bloor  v.  ffueten,  1  Jnr.  N.  8.  26^ 

RoBiMsoK,  C.  J.,  delivered  the  judgment  of  the  court 
No  fee  can  be  exacted  for  anything  done  in  the  course  of  admin- 
istering justice  which  is  not  expressly  given  by  law.  We  see  no 
allowance  made  of  a  per-centage  on  money  paid  into  court  by  any 
existing  law,  except  under  the  991h  and  100th  sections  of  the 
Common  Law  Procedure  Act,  Consol.  Stats.  U.  C,  chap.  22,  and 
that  only  relates  to  money  paid  into  court  in  a  cause  I7  wiay  of 
amends,  or  as  so  much  acknowledged  to  be  due,  which  is  not 
exactly  this  case,  and  so  that. provision  does  not  apply;  and  be- 
sides this,  there  is  our  tariff  of  costs,  which  allows  20s.  on  all 
sums  paid  into  court  not  under  £100.  This  we  think  is  all  that 
can  be  claimed,  and  that  can  be  claimed  because  this  aUowance  is 
not  restricted  to  money  pud  in  npon  a  plea. 


R.  A.  Barriion  obtained  a  rule  nisi  on  the  clerk  of  this  court, 
to  shew  cause  why  he  should  not  re-fund  to  the  dofondant  £7  16s., 
the  amount  of  per-centage  paid  to  him  on  paying  money  into 
court  under  an  order  made  by  the  Chief  Justice  of  this  court  in 
this  cause,  or  so  much  thereof  as  the  court  might  think  fit ;  and 
why  he  should  not  pay  the  costs  of  this  application ;  on  the  ground 
that  the  statute  only  applies  to  payment  of  money  into  court 
under  a  plea ;  and  on  the  ground  that  the  tariff  of  costs  established 
by  the  courts  covers  all  that  should  be  charged,  either  under  the 
statute  or  otherwise. 

On  the  26th  of  April,  1860,  the  Chief  Justice  of  this  court  made 
an  order  in  chambers  that  upon  payment  by  defendant  into  court 
within  ten  days  of  the  amount  of  the  judgment  debt  and  costs  in 
this  action,  execution  should  be  stayed  till  the  determination  of  a 
cause  in  which  the  defendant  was  plaintiff  and  the  now  plaintiff 
was  defendant,  then  pending  in  error  and  appeal,  the  amount 
so  to  be  paid  into  court  to  abide  the  event  of  the  last  mentioned 
cause,  and  to  be  then  dealt  with  as  should  be  directed  by  this 
court 

Under  that  order  the  defendant's  attorney  paid  into  court 
$8068  680. 

The  clerk  of  the  court  chargetf  one  per  cent  on  the  amount  as 
under  the  statute,  and  £1  under  the  table  of  costs,  in  all  £8  15s., 
considering  that  he  was  bouxffi  to  exact  that  on  account  of  the 
f^  ftind,  and  hereftised  to  receive  the  money  without 


COMMON  PLEAS. 


{Beported  ^y  X.  0.  Joirxs,  Xbq.,  Bburrialer-at-LaM,  Jl^orUr  to  OU  CburC) 

Bbid  y.  Lrous  it  al. 


bemee b^—PUadimg-'lmp,  j«at  1  IHn.  dtM^du  18— On. Mat 

Aettom  fcr  aeMtait  end  hetlwj  anlnet  fmnieen  defcndenta.  Two  ef  tb«Hi.  W.  W> 
and  R.  O.,  pleaded,  1st  not  guUty.  2Ddlr.  Ae  to  the  aeWaf  ,  laylag  hold  ofand 
dngslQg  ttn^l  pulling  plaintiff  about  that  plaintiff  had  been  inlbrmed  that  a 
eerSin  pew  In  a  etmreli  which  he  had  preriowly  oeenpled  had  been  alkwated 
to  another  perwm,  and  that  he  wodM  be  allowed  to  oeeapy  anotber  whieh  woahl 
he  thewn  to  hire,  when  heehoold  attend ;  and  thatioat  betee  ttaeooiMnltllBK, 
Ae.^  the  plaintiff  came  into  the  ehnrch,  and  being  abewa  another  pew  refaied 
to  orcnpy  It,  bnt  inideted  upon  idttiog  In  the  alue  oa  a  oamp^lool  doring  the 
■errloe,  and  disturbed  the  conyragatlon  thereby,  whereupon  three  othsn  of  tho 
defendants  A  B^  B.  H.  and  W.  D.  being  deaoona  of  the  chureh.  requested 
ptalotiff  to  desist  and  oeeopy  a  pew,  whIA  he  relheed,  and  the  said  deaoona, 
with  the  said  W.  W.  and  R.  0.  being  eonstables  In  aid  of  the  ssld  deaooni,  and 
at  their  request,  and  Ibr  prsssnplng  doe  deeomm,  Ae.,  melUbr  moMif . 

Eleven  others  pleaded,  1st  not  gnlltyt 

2adly.  As  to  seUloc  and  aasaultiog  plaintiff,  that  8.  and  0.  (rwo  of  the  dafenr 
dants)  were  lawfhlly  poseesaed  of  certain  lands  and  tenements  in  Hanilton, 
whereon  stood  a  boUdlng  eaHed  the  McNab  Street  Presbyterian  Chnrrh.  and 
being  so  possessed,  plaintiff  Just  before  the  fctee  when.  Aei,  waa  nnUwfhlty  l» 
the  Mid  efaoreh,  mfabehaTing  himself;  without  the  ISoeuse  of  the  ssld  8.  and  H^ 
whereupon  the  defendants  reouested  plaintiff  to  behaTO  and  go  out  of  tha- 
ehurch,  which  plaintiff  ntomd  to  do,  whereupon  said  8.  A  H.  and  the  other 
dttftodaats  at  their  request  sielliter  umum. 

8rd.  8.  and  H.  pleaded  that  they  were  oiBee-bearers  In  the  said  church,  and  a» 
suoh  It  was  their  duty  to  alloeate  the  seats,  and  to  preserve  order  dnrtng  divlnw 
service;  that  servlee  was  intended  to  be  held  on  «  certaia  Sunday  at  a  esrtain 
hour :  that  Ja«t  before  the  time  appointed  for  the  oonuneoosment  of  aBrvloa  thn 
plaintiff  on  that  ilsy  •  ame  Into  the  ehureh,  bringing  with  him  a  camp-stool, 
with  the  Intention  of  oreupylns  It,  Ac^  whereupon  the  defendants  shewed 
plaintiff  a  seat  in  oo«*  of  the  pews,  and  1  vqueetcd  him  to  sit  thorein.  and  forbad 
nira  to  sit  in  the  aisle,  bnt  plaintiff  refVieed  and  inslirted  on  ooenpving  the  seat 
previously  sUooated  (to  other  persons)  sgalost  their  wUl,  or  of  ntting  in  the 
aisle,  whereupon  to  prevent  disturbance,  and  to  preaerre  order,  wtoOiter  mamu^ 
Ac    The  2nd  A  3rd  pleas  were  all  demurred  to. 

BOiL  that  the  demurrer  to  the  2nd  plea  of  W.  W.  and  B.  0.  admitted  that  tha 
plaintiff  committed  a  disturbance  In  the  church,  and  that  three  of  the  defeadanta 
requeeted  him  to  desist  which  he  refhsed,  and  he  was  therefore  offending  against 
the  statute  1  Wm.  A  M.,  ch.  18,  and  our  Statute  of  Osn.,  ch.  92,  the  former  eC 
whidi  Is  In  foroe  In  this  province,  and  not  superseded  by  the  latter,  and  thera- 
fore  Uie  oongragation,  or  Us  authorised  agonta.  mi^t  put  out  the  otteader,  nA 
that  the  plea  admitting  him  (indlreotlv)  to  be  a  iilfcil»w  oif  tha  congrsfiation. 
shews  a  wrongfhl  disturbance  under  the  statutes  aSove  referred  to^  which  thn 
plaintiff  cannot  Justify,  and  therefore  the  three  defendants  under  whosi  W.  W. 
and  It  O.  Justify,  had  authority  to  move  him,  this  plea  was  therdtare  good. 

Bdit  that  the  2nd  plea  of  the  other  eleven  de^ndants  was  good 

JBMi,  that  the  third  plea  admitted  the  plalnUffe  right  to  be  In  tha  ehureh  durlns 
divine  servlea,  and  to  occupy  some  seat  or  pew.and  It  not  being  shewn  that  thn 
plaintiff  oommitted  any  disturbance,  or  oommitted  any  bf«ach«  or  violated  an^ 
regulation  of  the  chureh ;  or  that  he  was  rcqitsatod  or  raftaaed  to  go  ont»  and 
was  therefore  bad. 

The  declaration  charged  the  fourteen  defendants  with  a  violent 
aseault  and  hattery,  per  guod,  &c. 

David  Inglis,  William  West  and  Rohert  Graham,  by  Burton^ 
their  attorney,  pleaded — Ist  Not  guilty. 

2nd.  William  West  and  Robert  Oraham,  also,  as  to  the  seixing 
and  laying  hold  of  the  plaintiff,  and  pulling  and  dragging  hiiu 
abont»  say  that  before  the  committing,  ^.,  plaint  had 
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informed  that  a  partlenUr  f9w  in  a  oertain  church  which  plaintiff 
had  previoualy  occupied,  had  been  allocated  to  another  person, 
and  that  he  would  not  be  allowed  to  occupy  it,  but  that  the 
authorities  of  the  church  would  find  some  other  pew  for  him 
whencTer  he  should  attend ;  and  that  just  before  the  said  time 
when,  &c.,  the  plaintiff  with  such  notice  came  into  the  said  church 
carrying  with  him  «  caoip*Btool  and  a  heaTj  sticlc,  while  the  con- 
gregation were  sitting  in  the  church  waiting  for  the  celebration  of 
diTine  worship,  and  insisted  on  obtruding  himself  into  the  said 
pew,  or  sitting  in  the  aisle  upon  the  said  camp-stool  during  the 
serrice,  although  he  was  shewn  oilier  pews  which  were  unoccupied, 
and  told  he  might  occupy  any  of  them,  and  plaintiff  then  committed 
a  disturbance  in  the  church,  and  disturbed  the  congregation  thereby, 
wrongfully  endeavouring  te  force  his  way  along  the  aisle,  and 
seating  himself  upon  the  camp-stool,  and  otherwise  conducting 
himself  in  an  irrcTerent  manner,  whereupon  three  other  of  the 
defendants,  A.  S.,  R.  H.,  and  W.  D.,  then  being  deacons  ef  the 
chnrcb,  for  presenr ing  due  decorum  in  the  church,  and  prcTenting 
the  distnrbanee  of  the  congregation  during  di?ine  serTice,  request- 
ed plaintiff  to  demst,  and  to  occupy  one  of  the  pews  pointed  out, 
which  plaintiff  refused,  and  continued  in  the  church,  disturbing 
th«  same  and  prerentiag  the  conmenoement  of  serrio,  whereupon 
the  said  deacons,  and  the  said  West  and  Qraham  being  constables, 
in  Md  of  the  said  deacons,  and  at  their  request,  and  for  preeerring 
due  decorum,  &c.,  and  prcTenting  the  said  interrupUon  and  distur- 
baneeSf  and  beoause  they  could  not  otherwise  preserre  decorum 
and  prevent  interruption,  molUttr  maniM,  &c. 

Andrew  Skumw,  Robert  Hopkins,  William  Davidson,  George 
JdenisoDy  Jamea  Dingwall,  Daniel  Mcintosh,  Maitland  Toung, 
William  Ohisholm,  Peter  Bridge,  William  Mowat,  and  Angus 
Sutherland,  byifeZ>ofMid^  their  attorney,  pleaded — ^Ist  Not  guilty. 

Sod.  As  to  the  assaulting,  seizing,  and  laying  hold  of  and 
puUing  and  dragging  plaintiff  about,  these  eleven  defendants  say, 
thai  Skinner  and  Hopkins  were  lawfully  possessed  of  certi^n 
iaadi  and  tenements  in  the  city  of  Hamilton,  being  composed  of, 
Ac,  whereon  stood  a  building  called  NcNab  Street  Presbyterian 
Church,  and  being  so  possMsed,  plaintiff  just  before  the  time 
vh«D,  &c.,  was  unlawfully  in  the  ohuroh  misbehaving  himself 
without  the  license  of  the  said  Skinner  and  Hopkins,  and  there- 
upon defendants  requested  plaintiff  to  conduct  himself  properly, 
and  go  out  of  the  church,  which  plaintiff  refused  to  do,  whereupon 
defendants  Skinner  and  Hopkins  ia  defence  of  their  possession, 
and  the  other  defendants,  at  the  request  of  8.  AH.,  moUUer 
uMntut,  Ac 

8rd.  The  last  named  defendants  pleaded,  that  immediately 
before  the  committing  the  trespasses,  they  were  office-bearers  of 
4he  ooogregation  of  the  said  church,  and  members  of  the  congrega- 
tion ;  that  as  such  office-bearers  it  was  their  duty  to  allocate  the 
seats,  and  to  preserve  order  during  divine  serviee ;  that  service 
VMM  intended  to  be  held  in  said  ohurch  on  Sunday,  the  6th  of 
May,  1861,  oommeneing  at  11  a.m. ;  that  defeadanta  had  reason 
4o  believe  that  plaintiff  would  on  that  day  enter  the  church  with  a 
«amp-«tool  in  his  hand,  and  would  insist  on  occupying  a  certain 
pew  which  had  been  allocated  to  other  persons,  members  of  the 
congregation,  or  sitting  in  the  aisle  on  the  camp-stool  during  divine 
aervice,  unless  permitted  to  enter  such  pew;  that  plaintiff  (in 
consequence  of  previous  conduct)  had  been  notified  by  defendants 
that  he  would  not  be  permitted  to  sit  in  the  aisle  during  divine 
service,  but  would  be  permitted  to  sit  in  a  pew  to  which  he  should 
be  shewn  by  defendants ;  that  just  before  the  time  appointed  for 
tke  commencement  of  divine  service,  the  plaintiff,  on  that  day, 
oame  into  the  church  bringing  with  him  a  camp-stool  with  the 
intention  of  occupy  log  the  said  seat,  which,  &c.,  (as  before,)  or 
aitting  in  Uie  aisle,  &c.,  (as  before.)  whereupon  defendanU  shewed 
plaintiff  a  seat  in  one  of  the  pews,  and  requested  him  to  sit  therein 
and  forbad  him  to  sit  in  the  aisle,  but  plaintiff  refused,  and  insisted 
on  occupying  the  seat  previously  allocated  to  F.  L.  and  W.  M., 
•gpunst  their  will,  or  of  sitting  in  the  aisle  upon  the  camp-stool, 
Aod  the  time  for  service  having  arrived,  and  the  congregation 
having  a  loug  time  awaited  the  commencement,  defendants,  in 
order  that  it  might  be  commenced,  and  to  preserve  order  and 
decorum,  fnoUiler  mtumt,  &c. 

Plaintiff  demurred  to  the  second  plea  of  West  and  Graham  and 
to  tbe  second  and  third  pleas  of  tht  other  diefeivUlits. 


Beadf  Q^C,  for  the  demurrer,  cited  Worlk  v.  TerringUm,  18  M. 
ft  W.  781 ;  Con.  Stat  of  Can.,  ch.  92,  see.  18 ;  Timothy  v.  Simp»on 
1  C.  M.  &  R.  757 ;  Seywumr  v.  Maddoz,  16  Jur.  724 ;  WriglU  v. 
C&urt,  4  B.  ft  C.  696 ;  JnffU  v.  BM,  1  M.  ft  W  616 ;  S  Vic,  oh. 
74,  Church  Temp.  Act ;  HariUy  v.  Go^ke^  9  Ring.  786 ;  WUUtimi 
V.  GUnUter,  2  B.  ft  C.  699. 

Burton,  contra,  cited  ReynoUh  v.  Mbnkkm,  2  Moody  ft  Robin, 
884 ;  Bur$0n  v.  BeMon,  10  M.  ft  W  105 ;  JBfovM  v.  Jaclutm,  6  C. 
ft  P.  728 ;  Bo9anqtut  v.  Heathy  8.  L.  T.  N.  S.  290. 

Dbapeii,  C.  J. — ^A  great  many  of  the  objections  taken  on  these 
demurrers  are  very  trifling,  and  could  be  no  more  than  grounds  of 
special  denuuirer,  if  sustainable  even  for  that  purpose. 

The  real  question  raised  on  each  plea  is,  whether  the  facts 
stated  justii^  the  defendants  who  pkuid  them,  either  as  office- 
bearers, or  as  acting  under  the  authority  of  Office-bearers,  or  as 
simply  members  of  a  congregation  assembled  for  the  oelebratioa 
of  public  worship,  to  put  the  plaintiff  out  of  the  church. 

The  plaintiff,  potubly^  has  no  more  right  to  enter  this  church 
than  any  person  who  casually  ooming  to  the  door  of  a  church 
which  is  open  on  a  Sunday  for  divine  service,  and  just  at  or  before 
the  time  such  service  is  iSiout  to  commence,  would  have  to  eater, 
1  assume  that  no  person  entering  a  church  under  such  circum- 
tances  and  for  the  purpose  of  joining  in  pi^blic  worship,  could  be 
deemed  a  tresspasser,  and  probably  would  not  be  liable  to  be 
expelled  so  long  as  he  acted  with  decorum,  and  in  compliance  with 
whatever  regulations  he  found  in  use  and  practice  therein. 

The  first  plea  is  pleaded  by  two  defendants  who  state  themselves 
to  be  constables.  It  shews  that  the  congregation  were  assembled 
in  the  ohurch  in  question  waiting  the  commencement  of  divine 
service ;  that  the  plaintiff  **  committed  a  disturbance  in  the  said 
church,  and  disturbed  the  congregation  by  then  wrongftilly  endeat- 
ouring  to  force  his  way  along  the  uisle,"  and  floating  himself  upon 
a  camp-stool  which  he  had  brought  with  him,  and  by  otherwise 
behaving  in  an  indecent,  irreverent;  and  unbecoming  manner, 
whereupon  three  others  of  the  defendants,  SIcianer,  Hopkins,  and 
Davidson,  **  then  being  deacons  of  the  said  church,"  to  preserve 
decorum  and  to  prevent  the  disturbance  of  the  congregation  during 
service,  reguetUd  plairUiff  to  detisi,  and  to  occupy  a  pew  shewn  to 
him,  which  he  refused,  and  continued  in  the  church  while  the 
congregation  were  waiting  Hhe  commencement  of  divine  service, 
disturbing  the  same,  whereupon  the  deacons,  and  these  two  defen- 
dants, in  their  aid,  and  at  their  request,  and  because  they  rpuld 
not  oUierwise  preserve  decorum,  or  prevent  interruption,  removed 
plaintiff. 

The  statute  1 W.  ft  M.,  oh.  18,  sec.  18,  enacts  that  If  any  person 
shall  wilfully,  maliciously,  and  contemptuously,  come  into  any 
cathedral  or  parish  church,  chapel  or  other  congregation,  by  this 
act  permitted,  and  disquiet  or  disturb  the  same,  he  shall  find  two 
sureties  in  the  sum  of  £50  each,  and  in  default  thereof  shall  be 
committed  to  prison  till  the  next  general  or  quarter  sessions,  and 
on  conviction  thereat  shall  suffer  the  penalty  of  £20. 

The  Consol.  Stat,  of  Canada,  ch.  92,  sec.  18,  enacts  that  any 
person  who  wilfully  disturbs,  interrupts  or  disquiets  any  assem- 
blage of  persons  met  for  religious  worship  by  profane  discourse, 
by  rude  or  indecent  behaviour,  ftc.,  shall,  upon  a  conviction  before 
a  justice  of  the  peace  on  the  oath  of  one  or  more  more  credible 
witnesses,  forfeit  and  pay  such  sum  of  money  not  exceeding  $20, 
as  the  justice  may  think  fit,  and  costs. 

I  see  no  reason  for  holding  that  the  former  of  these  enactments 
is  not  In  force  in  Upper  Canada,  or  that  it  has  been  superseded  by 
the  Utter,  so  that  a  person  who  wilfully  disturbed  a  congregatiou 
lawfully  assembled  for  religious  worship  might  not  be  indicted. 

The  demurrer  admits  that  the  plaintiff  committed  a  disturbance 
in  the  ohurch ;  that  three  of  the  defendants  requested  him  to 
desist,  and  to  occupy  a  pew,  which  he  refused,  and  continued  in 
the  church,  while  the  congregation  was  waiting  the  commencement 
of  service,  so  disturbing  the  same  and  preventing  the  commence- 
ment of  the  service.  He  was  therefore  offending  against  eitiier  or 
both  of  the  statutes  above  mentioned,  and  it  is  clear  to  me,  the 
..congregation  or  its  etherised  officers  might  put  out  a  person  so 
offending. 

If  the  plea  simply  shewed  a  trespass  on  plaintiff's  part  as  a  mere 
stranger  who  having  come  into  the  chnrah,  and  being  asked  to 
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r0ivi,  tcAhmI  to  gOt  the  dtf«i4«Mt  would,  I  think,  liftTO  been 
i«Bdor  •  noooMi^  of  ahewiog  BtrioUj  »  right  in  Ihooe  nude?  whooe 
oommand  thc^  attempt  to.  jmtiiy  to  espol  Mm ;  bat  thej  aasert  n 
»qagfBlaot<ctf4»<«r6«i«f  oommiltod  >y  thf  .pUinftiffag^intt  tjho. 
]NFOvi8ions  of  both  tbooe  statatee.  Thii  the  plawtiif  eannot  jostify, 
OTon  thoni^  ho  were  a  mombor  of  the  congfogatioo,  ao,  I  inoline 
to  think,  the  |dea  in^MOtly  admito  him  to  be. 

BtUl  the  defendanta  Joeaiy  ozolimiTely  en  an  anthority  d^iTod 
from  the  *'  deaeons."  It  is  not  aTorred  that  the  deaeona  had  the 
poeieeaiop,  or  the  eare  and  maaageneDt  of  tiM  ehveh  $  or  that 
they  were  oflleere  wheee  dmty  it  wae  to  pieeerTe  order;  nor  ean 
the  oonrtjndlelallx  take  notioe  of  their  powere.  From  the  manner 
in  whioh  the  term  <•  authorities  of  the  ehnreh"  is  need  in  the 
earlier  pert  of  the  plea,  the  deaeone  may  only  be  enbordinate 
oflleere  to  thoee  anthoritlee.  The  plea  doae  not  aieert  that  the 
three  defiodaate  were  deaeons  either  of  this  ohnroh  or  of  the  eon- 
gregation,  or  had  any  amtfaority  or  any  dn^.  They  are  not,  as 
**  deacons,''  shewn  to  be  eonneeted  with  the  lioNab  StreeiChnreh ; 
nor  is  it  ai>erred  by  what  denomination  of  proftesittg  Christians 
that  ehnreh  was  ooenj^ed. 

It  is  the  want  of  any  snoh  aTomment  that  ereates  a  dlflienlty  tn 
regard  to  this  plea,  and  it  is  not  without  hesitation  and  doabt  that 
I  hsTO  brought  myself  to  the  conolnrion  that  the  three  defendants, 
Skinner,  Hopkins,  and  DaTidson  ware  members  of  the  oongregation 
there  assembled.  I  mean  persons  belonging  to  that  ohnroh, 
gathered  together  fbr  dlYine  worship,  and  that  being  so,  they  had 
a  legal  right  to  remote  or  direet  the  removal  of  any  person  oreating 
a  distnrbanoe,  as  the  plea  eharges  the  defendant  with  doing.  The 
^Bffionlty  Is  in  the  fbrmer  part  of  the  proposition.  A  good  deal  is 
stated  that  enonmbers,  but  doee  help  $  being  matter  of  eridenoe, 
bat  not  of  the  essenoe  of  the  defenoe,  whioh  resolree  Itself  into  two 
propositions,  Hret,  that  plaintiir  was  disturbing  the  oongregatloii, 
and  prereotlng  the  eommenoeaient  of  dirine  scnrrioe ;  seoond,  that 
the  person  under  whoee  oommand  the  two  defendants.  Wool  and 
Graham,  Jnstiiy,  had  lawful  authority  to  remoro  the  plaintfff. 

The  plaintilTs  oounsel  did  not  press  the  demurrer  to  the  seeond 
plea  of  the  other  elsTon  defendants,  and,  so  fhr  as  I  ean  judge,  the 
plea  is  good. 

In  my  opiidon  the  last  plea  is  bad.  It  apparent^  admits,  for 
it  does  not  in  any  way  qnestiou  or  deny  that  the  plaintiff  had  a 
right  to  be  in  the  ohnroh  durim;  the  time  of  pubUo  worship,  and 
to  ha?e  a  seat  in  some  pew,  and  if  so,  he  wm  not  a  tresspasser  by 
entering  the  churoh,  though  he  did  so  with  the  wish  and  intention, 
if  not  hmdered,  of  sitting  in  a  particular  pew ;  or  if  hindered,  of 
sitting  in  the  dsle,  on  a  camp-stool.  It  is  not  aterred  that  be 
made  any  disturbsnoe*  or  prerented  the  commenoing  of  diTine 
senrice ;  nor  thet,  if  he  had  sat  on  a  oamp-stool  in  the  aisle  it 
would  hare  infringed  any  rule,  or  would  ha?e  disturbed  the 
solemnity  of  the  proceedings,  or  hate  necessarily  distracted  the 
minds  of  the  oongregation.  All  that  is  asserted  Is,  that  he  insisted 
but  no  specific  act  is  stated,  as  sitting  in  a  particular  pew,  or  on 
a  camp-stool  in  the  aisle.  To  sit  thus  in  the  aisle,  when  he  might 
hate  sat  in  a  pew,  appears  a  Tory  absurd  thing  in  itself,  but  it 
would  be  Tory  easy  to  suppose  a  case  in  which  It  would  be  neither 
unreasonable  or  absurd,  and  taken  simply  by  itself,  it  does  not 
appear  to  me  to  justify  the  expulrion  f^om  the  church,  by  force,  a 
person  whose  ri^t  to  enter  and  remain  In  the  church  during  the 
celebration  of  the  serrice  is  thus  admitted.  Before  the  expulsion 
oould  be  Justifled,  under  theee  eircumstaaoes,  I  think  it  must  be 
made  to  appear  that  tiie  plaintiff  insisted  on  dMng  something  either 
prohibitea  by  legulatione  in  Ibree,  or  which  was  of  a  character  to 
disturb  or  prerent,  and  would  hate  disturbed  or  proTonted  public 
worship ;  that  he  was  requested  to  demst  or  to  go  out,  and  refkving 
to  do  either,  it  became  neoessaiy  to  expel  him.  There  are  allega- 
tions in  the  plea,  which  no  doobt  haTo  referenee  to  matters  well 
understood  by  both  parties,  but  of  whioh  the  court  knew  nothing. 
'We  can  deal  only  with  the  question  whether  the  matters  pleaded 
justify  the  assault  stated  in  the  declaration  and  in  the  intmluetory 
pai^  ef  the  plee,  and  in  my  opinion  they  do  not 

I  think,  therefofo^  the  judgipent  of  the  eonrt  should  be  for  the 
plaintiff  on  tjip  las^  ple^  an4  for  the  ^^^^^fH^fte  on  the  other 

Bff  ci^.— Jndgment  aooordingly. 
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ft  Mhool  IwDM  thOTKNi,  wUob  wmOmm.   Tbaft  pUbitiff  waia  rMMmit  tmb- 
botaw  ivtea  tho  BOftiag  wm  hold  aad  wbta  hk  fooOf  wv  mIm^  aad 
■■•■•d  pO  fat  bvUdlog  adA  adiooMKnHi,  ike 

Tbo  ptaiBtlff  ptoftted  tin*  tiM  BOftiaK  Abof*  Mtteth  wtsavH  end  ToM, 
btftm  tbo  Mkid  mMOiHe  aaothar  BOftiag  had  U&a  ooaTeMd  Moovdloc  to  law, 
whMAdlAMaMoroplBlon«ztoldlbet««aD  a  B^}oritj  of  tbo  frMboHom  and 
hoHiholdonaitodbooil^aMbool  dta,  and  •iMtvatni  mra  amlAtod,  who 
daddsd  iqion  a  OMTtalA  dta,  vlileh  dasUoa  naMdna  la  t)ff«%aiid  tha  diis^^ 
In  oootraTwition  thwaof  wroagftdly  pwrnhaawl  tha  rtia  maatfoaad  la  thair  plaa, 
and  WToacMiUjr  daattalnod.  Ae. 

Upon  danornr,  hM,  that  tlw  aaoond  iiiaatlns  pleidad  Vlha  <e*BAutB«a«« 
iPkklatioB  of  tba  prorWoBf  of  tba  atatata^  aad  tiMft 

ThaarUtmmaa  to  whoaa  a  lafcwaea  in  Ibia  ( 


tha  platetlff  waa  aetltlad  to 
lliaacboolaat 


axaoptad  an  award,  tha  daacttpttan  of  tfaa  lot  not  halaaMDy 


blank  Mng  left  thantw,  wldoh 
altar  ad  Inio  ton. 
BM,  that  tha  awaid  waa  iaraflMani    JBi^alao,  that  tAt 
aentad  a  wartant  aa  aaeh  tyqaUta  uadw  ti»  smI  of  tha 
not  pafaonaQy  raaponriUa^ 


bcttn 
aadtlia  word  lot 


BiPLBTiH  Ibr  a  horee  and  mare. 

The  defendants  Bmith  and  Richards  avowed  end  the  defendant 
King  aekttowledged  the  taking,  pleading  in  effwl  aa  fallows  s  that 
on  the  80th  of  Ootober,  1868,  a  spedal  meeUng  (tf  fkeeholdera  and 
householders  of  sehool  aeotion  Ao  1,  towaahip  of  HaUowell,  waa 
convened  according  to  law  for  the  purpoee  of  preouring  a  school 
site,  and  erecting  a  eehool  tfaareon,  and  it  waaagreed  then  by 
the  iahaluta&t  fkreeholders  and  honseholdera  and  a  mejority  of 
the  trustees  to  prooure  as  a  school  site  a  oertaln  pieoe  of  land, 
(deecribed,)  and  to  erael  a  sehool  houee  thereon;  that  soeh  sehool 
site  was  procured  and  school  house  ereeted  thereon.  That  plaintiff 
was  a  resident  freeholder  when  his  goods  were  eeised,  and  when 
the  said  meeting  was  held  and  was  sssssssii  for  proenrlng  the 
school  site  and  building  the  sohool-honse  $80.  The  deindaats 
Biehaids  and  Smith  arowed  aa  school  trosteea,  and  King  oognixed 
as  eoUeetor  under  a  warrant  from  the  atowants  to  levy  by  ipay  of 
distress  fSa  To  this  the  plaintiff  pleadedthat  tha  meeting 
aboveetated  to  have  been  hdd  was  null  and  void,  becaase,  on  the 
8rdof  July,  1868,  and  before  the  oeid  nMoting,  a  oaaeial  meettag 
of  the  flreeholders  and  househoUera  of  the  said  section  No.  1,  waa 
called  and  held  aeeordlng  to  law  te  the  purpoee  of  ohaoeiag  a 
sehool  site  fbr  the  said  sehool  eeation,  at  whieh  last^mentioned 
meeting  a  majoiAtj  of  the  eehool  trustees  differed  from  a  m^rity 
of  the  fireehoiders  and  householderB  witii  regud  to  ohoosing  the 
site,  and  in  eonseqaenoo  the  said  flreehohlen  and  honaeholders 
appointed  James  Gavaa  an  arbitrator  on  their  behalf,  and  tha 
trustees  appointed  Wnu  A.  OUbert  an  arbitrator  on  their  behalf, 
and  the  local  superintendent  apoiated  Aheaiom  Greely  aa  arbitra- 
tor on  his  behalf;  to  decide  the  question  in  diffiveae^  and  th^ 
finally  deolded  that  the  site  for  the  sohool-houee  should  be  on,  fto., 
(deseribing  the  piece,)  which  deeision  remaina  in  force  and  is  fiasl 
and  oonolosive.  That  defendants  Smith  and  Biehards  in  eontra- 
vention  of  the  said  deeision  wrongfOUy  purohaaed  the  siie  staled 
in  the  avowry  and  wrongfUly  distiainedt  &o. 

•  The  defendants  desMured  to  the  plea — lst»  because  the  reference 
and  award  would  not  render  the  eubeequent  meeting  etated  in  tha 
avowry  illegal,  or  the  proceedings  at  suoh  meeting  void.  2nd« 
because  it  is  net  shewn  what  interval  took  plaee  between  the  two 
meetings,  or  that  the  arbitrators  acted  within  a  reasonable  time. 
8rd,  because  it  ie  not  shewn  when  the  award  was  made.  4^, 
because  the  deeoription  of  the  presiises  in  the  award  is  so  wneer- 
tain  and  vague  that  the  award  ie  null  and  void.  They  replied 
also  mU  tisl  cfford,  which  replioattoa  was  demurred  to  beeaaee  tha 
queetion  baring  been  duly  referred  to  arbitration  aooordhig  to  law, 
there  oould  not  legallv  be  any  such  proeeedings  as  those  relied 
upon  in  the  avowry  and  oognissBoe.  Bxoeptions  were  also  taken 
to  the  avowry  and  oognisanoe.  lst»  that  it  was  not  shewn  that 
Smith  and  Biehards  were  trusteee  of  the  sehool  seotion  and  had 
authority  to  issue  a  warrant  to  distrain,  or  2nd,  that  the  school 
house  was  ereeted  on  the  site  ohoeen  by  the  meeting,  or  wiMro 
I  that  site  was.  8rd.  That  it  alleged  only  that  the  oolleetor 
I  was  authorised  by  the  warrant  to  levy,  Ac.,  from  the  plaintiff,  and 
(uotfrom  all  liable  to  pay  the  tax  imposed  |md  In  arrear.    4th, 
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tb%t4l  4iii  frai^  distinKQifib  tbft  «mooot  ireqnked  to  bqy  tbe  dt«.  or 
tbat  required  to  build  the  cfehool-bonse.   dtb^  tbatit  did  iiot«lleg9 

tbat  it  did  not  ahew  tlie  rate  was  legallj  imposed  or  eatablished 
prior  to  iaasiDg  the  warrant  -  7th»  that  it  did  not  ehew  tbat  Kiog, 
tbe  oogniyor,  was  collector  of  the  rate  for  Beotlon  No.  1. 

Miehardt,  Q.  C,  tapported  the  demurrer  to  the  plea  to  the 
avowry.  He  argued  that  the  disagreement  stated  in  the  plea  is 
about  the  ohooaiog  a  sobobl  site— -not  about  the  choice.  He  dted 
16  Vic,  cb.  166,  aectioii  6 ;  Beaver  t.  (hi  Mttyor^  ^e,  of  Manchester, 
8  £.  ft  B.  44. 

O,  S,  PaiUreon  supported  the  plea.  He  contended  that  the 
trustees  were  bound  to  shew  oTprTthing  to  justify  talcing  plMutUTs 
proMrty ;  Haaeke  t.  jtfarr,  U.  G.  8  0.  P.  441  ;  Orr  t.  Ranney^  12 
(J<  C  Q.  j>.  8i7« 

The  issues  in  fact  were  tried  at  the  Pictonfbll  assizes,  1860, 
before  Bwriu,  J. 

It  appeared  that  during  the  year  1867,  there  was  much  discus- 
non  4nd  difference  of  opinion  between  thie  inhabitants  of  the 
flc|io<^  seetion  as  to  the  site  of  the  school  house,  and  meetings  were 
beld  and  an  award  was  made,  though  for  some  reason  or  otiier  i^ 
was  not  acted  upon.  Tbe  same  difference  existed  among  the 
people  in  1866,  and  the  three  school  trustees  were  not  unanimousi 
On  tbe  29th  of  March,  1868,  the  defendants  Smith  and  Richards, 
two  of  tbo  trostees,  obtained  a  conveyance  of  half  an  acre,  being 
part  of  tbe  west  part  of  No.  16,  in  the  township  of  Hallowell,  for  a 
•ohool  cite.  On  tbe  29th  of  May,  1868,  a  meeting  was  beld  at 
wbioh  the  inhabitants  named  arbitrators,  and  an  award  was  made, 
but  tbe  inhabitants  were  not  yet  satisfied,  and  then  a  meeting  was 
called  and  held  on  the  8rd  of  July,  1868,  when  tbe  two  trustees, 
Smith  and  Richards,  desired  to  establish  the  site  o|i  the  land 
eonvoyvd.  by  the  deed  of  the  29th  of  March,  1868,  from  which  a 
majority  of  the  freeholders  and  houeeboldera  then  present  dissent^ 
ed,  and  the  ari>itratoff8  named  in  the  plaintiff's  plea  to  the  avowry 
wore  appointed  to  settle  the  dispute.  Pending  these  discussions 
tho  foandatloii  of  the  school  house  was  actuilly  laid  on  the  land 
convesred,  and  about  a  quarter  of  a^mile  froB»  the  exact  centre  of 
th»  school  section.  Tbe  tivbitralors  personally  examined  the 
ground  •  they  meant  to  seleet  and  put  stakes  at  a  place  which 
thoy  designated  for  the  site,  which  differed  from  the  land  mentioned 
in  the  deed.  This  was  done  on  tho  4th  of  September,  1868,  on 
which  day  thoy  made  tbe  following  award : 

**  Know  all  men  by  these  presents  tbat  wo,  W.  H  0ilbert,  James 
Oisvan  and  A.  Oreely,  having  been  appointod  arbitrators  to  decide 
on  a  school  site  in  school  section  No  1,  in  the  township  of  HaUowell, 
in  tte  oounty  of  Prince  Bdward,  and  having  heard  the  statements 
of  the  trustees  and  also  of  tbo  opposing  parties,  and  having  taken 
upon  ourselves  the  burden  of  tue  said  matter,  do  determine  that 
the  school-house  site  in  said  section  shall  be  a  part  of  the  gore 
lym$  between  sixteen  and  teventeen,  now  in  tbe  tenure  of  John  Lan- 
don,  situated  on  tbe  south  west  of  the  road,  and  on  the  westerly 
limit  of  tho  sidd  gore.    In  testimony,"  fte. 

Tbe  words,  « the  gore  lyiog  between  sixteen  and  seyenteen, 
were  not  in  the  award  as  signed  by  the  arbitrators  on  the  4th  of 
September,  but  there  was  a  blank  space  left  which  remained  until 
Mav,  1869,  and  the  word  "  gore**  at  the  end  was  origiiially  <'  lot,*' 
and  so  remained  until  the  blank  was  filled  up.  It  seemed  generally 
known  what  piece  of  ground  the  arbitrators  bad  looked  at,  and  had 
determined  to  designate  in  the  awjsrd,  but  still  the  inhabitants 
were  dissatisfied.  Many  would  have  agreed,  if  the  school-house 
could  have  been  built  by  subscription,  but  that  fell  through.  An- 
other meeting  was  held  on  the  8th  of  October,  though  not  regularly 
called,  and  then  it  was  resolved  to  go  on  and  build  on  the  land 
mentioned,  in  the  deed,  if  it  could  be  done  by  subscription.  That 
also  failed. 

On  the  22nd  pf  October,  1858,  tbe  two  trustees  (defeiidants) 
regularly  palled  a  meeting  for  the  8ptb  October,  for  the  purpose, 
as  the  notice  expressed^  pf  settling  finally  on  a  site  whereon  to 
build  a  school-house.  The  meetiog  was  held,  not  more  than  half 
tbe  electors  of  the  section  attending.  The  resolution  adopted  by 
the  minority  of  the  meeting  iigreed  with  the  opinion  of  tbe  minority 
of  tbt  trusteesa,  fixing  vrpon  the  land  mentioned  in  tbo  deed,  as 
the  school-house  nte. 


After  this  meeting  tbo  trustees  eoBtracted  for  the  oroefion^of  tbo 
schooUhoiife,  and  it  WM  built    'The  deifond^at^Smith  atk'd  Ricb^rdei' 

99«r9  fmnnUm:^  IW^^fy^ m  diffoi^iit  p^^oa  from,  tbe, farmfur 
dissenting  trosteo  was  elected  as  a  third,  on  tbo  ^(^th  of  ApriH  W9^ 
The  defendants  Smith  and  Richards  met  for  the  purpose  of  as^ssr 
ing  the  section  for  tbe  cost  of  tho  sobool^quse.  Tbe  third  tmstoe 
was  then  wt  of  the  proviqeo,  aad  did  oot  return  until  tbe  Call  of 
the  year.  Smith  and  Richards  verbally  resolved  what  the  a«sess« 
most  should  bo*  itud  the  elork  inserted  in  tho  roll  %t  opeo  the 
proper  amounUi,  aud  the  roll  with  a  warrant  signed  by  Smith  and 
Rtohi^s*  and  ujsdor  the  oorporato  seal,  dated,  tho  26th  of  AprU* 
1869,  w«s  delivered  to  tho  defendant  King;  to  isoUoo^  the  amounts 
from  tbe  several  persons  numed  iu  tbo  roUt  Among  whom  wmi  the 
plaintil^  aoeeased  for  $80.  Tbe  clerk  stated  that  ]|«i  copied  into  tho 
minute  book  of  the  trustees  a  resolution  to  corroopoud  with  what 
had  beeut^otermined  by  Smith  and  Riohordo  on  tbe  26tb  of  April. 
Under  this  wunraut.  defendant  Bong  seised  plaintiff/s  horse  and 
mare.  Thou  reference  was  made  to  the  award  of  tbo  4th  of  3op« 
tembor,  1868 ;  it  wm  still  in  blank.  Two  of  the  arbitrators  met, 
and  one  with  tbo  consent  of  the  other  filled  in  the  words,  *'goro 
lying  between  eixteen  and  seventeen,^'  but  it  could  not  be  ascer- 
tained who  altered  the  word  **  lot'*  into  '*  goro,**  or  when  it  was 
done.  The  arbitmtors  statod  that  the  reason  why  tbo  blank  was 
loft  in  the  award,  was  tliat  they  did  not  know  the  precise  descrip- 
tion of  I«ndon*s  land,  but  it  wao  understood  among  themi  thai 
when  that  was  ascertained  the  blank  obpuld  be  filled  up. 

It  was  proved  tbat  the  gore  between  lots  Nos.  16  and  17  contained 
20Q  acres,  and  the  road  divided  it  into  nearly  oqual  parts,  and  tho 
westerly  limit  of  tho  gore  south-west  of  tbo  road^  would  be  a  point 
down  op  tbe  water's  edge  of  tho  bay  of  Quints,  a  distance  of  be- 
tween fio  and  80  rods  from  tho  road. 

Upon  these  facts  the  following  questions  were  raised : . 

Qn  the  part  of  the  defendants,  1st  Tbat  Smith  and. Richards 
were  not  linble  to  this  action  in  their  individual  ^oapacitlos,  for  the 
warrant  they  gnvo  wea  under  tho  seal  of  the  trustee  corporation, 
and  tho  corporation  thereof  wm  alpno  liable. 

2nd<  The  award  pleaded  was  not  proved,  and  was  bad  on  tho 
face  of  it,  for  it  was  incomplete  when  signed  by  the  arbitrators  on 
the  4th  of  September,  I860,  and  wan  no  awara  thon,  and  did  not 
become  an  award  afterwurds*  for  two  of  tbe  arbitratoxu  had  no 
i^utbority  in  tho  absence  of  the  third  to  complete  it  by  filling  up 
the  blank,  and,  that  if  tho  award  was  otherwise  good,  tbe  altering 
it  by  substituting  tho  word  **  gore"  for  <«  lot,"  would  avoid  it. 
8nL  That  if  the  award  could  be  filled  up  after  it  was  si#iod,  the 
deseription  of  tbo  site  was  partial  and  impi^eot,  and  left  it  uncer- 
tain what  part  of  the  gore,  ftnd  bow  much  of  it  was  intended  for 
tbe  school  site. 

For  the  plaintiff,  it  was  objected,  that  tbe  defendants  had  not 
made  a  good  rate  to  support  the  warrant ;  that  a  rate  could  not  bo 
verbally  Imposed  or  levied,  as  wns. proved  to  have  been  attempted 
here. 

Tbe  learned  judge  directed  a  verdict  to  be  entered  for  the  plain- 
tiff, with  leave  to  the  defendantp  to  move  to  enter  the  verdidt  for 
them,  in  order  to  eettle  tho  questions  raised. 

In  Michaelmas  Term,  &  Richards,  Q.  0.,  obtained  a  iu)e  fiift  to 
enter  a  nonsuit,  or  a  verdict  for  the  defendi^nts  Smith  end  Rioberds^ 
pursuant  to  leave  reserved ;  or  for  a  new  trial  on  the  ground  tbnt 
tbo  verdict  was  against  law  and  evidence,  ttn4  for  misdirection. 

In  Hilary  Term  0.  S(.  Patterson  shewed  cauee. 

Judgment  on  demurrer  delivered  by. 

Pbapxu,  G.  J.— By  Consolidated  Stat  U.  C,  eh.  Qf,  seo.  ^,  V^ 
is  enacted  that  no  stepe  shall  be  t^en  by  the  trustees  of  ai^ 
school  section  for  procuring  a  school  site  on  which  to  erect  a  uKii 
eobool  house,  or  for  ohangLng  the  site  of  an  ostablisbod  scbool-bbuso 
without  calling  |k  epedial  ineeting  of  the  fi^holders  and  house- 
holders of  their  eectiou  to  pohslder  the  mittter,  and  in  ca#e  of  a 
diferenoe  03  to  fho  s}^o  of  a  sobool-bouse  between  the  majority  pf 
the  tj^steoe  and  the  majority  of  the  freeholders  and  householders 
at  such  meetin|^  each  party  shall  chpose  an  arbitrator,  and  tho 
local  superintendent,  or  in  case  of  his  inability  to  attend,  any  per- 
son appoipted  by  him  to  act  on  his  behalf  shall  be  a  third  arbitrator, 
and  such  three  arbitratoni,  or  a  nudority  of  them,  eball  finally 
doeido  the  matter^ 

Upon  the  general  .qiieetlon  I  neod  do  little  more  then  refbr  (0  tho 
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JvdgmM&t  of  tble  oourt  in  WUUmns  ▼.  The  7VuHee$  of  School  Section 
JVb.  8,  of  Plimpton,  (7  U.  0.  C.  P.  669).  If  I  vadenluid  tkeM 
plMdings,  they  allege  that  the  eehool  trvsteee  of  leotioa  No.  1,  of 
the  toirnriiip  of  Hallowell,  or  two  onl  of  the  three  tmeleee,  differed 
fh>in  a  majority  of  the  freeholders  and  honeeholdera  of  that  leetion 
asaembled  at  a  epeeial  meetiiig  duly  oonvened  for  the  partleular 
parpose  as  to  the  site  of  a  school  house,  whioh  it  was  proposed  to 
proonre,  and  thereupon  the  question  was  referred  to  arbitration 
pnrsoant  to  the  statute,  and  the  arbitrators  decided  the  natter; 
notwithstanding  which  the  tnistees,  or  two  of  them,  between  three 
and  four  months  after  sneh  meeting  and  reference,  and  doring  the 
same  year,  called  another  meeting,  ignoring  all  the  preTions  pro- 
ceedings, and  made  a  different  determination  of  the  Tei7  qnei^on 
referred  to  arbitration,  leyled  a  rate  in  porsnance  thereof,  and  ha^e 
distrained  the  plaintiff^s  property  to  satisfy  the  portion  of  the  rate 
imposed  on  him.  On  this  state  of  facts  I  consider  the  seoond 
meeting  and  eveiy  thing  done  vnder  colovr  of  its  authority  to  be 
in  flagrant  Tiolation  of  the  plain  letter  and  equally  plain  spirit  of 
the  act  The  plea  demurred  to  expressly  asserts  that  the  purchase 
of  the  school  rite  and  the  erection  of  the  school  house  was  in  octa- 
trarention  of  the  award.  A  reference  under  the  statute  is  prcTiously 
stated,  and  VbMi  an  award  aUeged  to  be  still  in  ftill  force  had  been 
made.  Unless,  therefore,  the  eubmission  had  been  rcToked,  I  do 
not  understand  how  the  aTowry  can  be  good.  A  diflierent  question 
would  haTC  been  raised  if  the  defendants  had  replied  tliat  after  the 
reference  and  before  the  making  of  the  award  a  majority  of  the 
ft'ceholders  and  householders  had  reroked  the  submission ;  whether 
that  would  haTC  sustained  the  aTowry  I  am  not  called  upon  to 
decide,  though  I  think  the  difference  between  an  ordinary  referenoe 
by  two  indlTiduals  of  matters  in  dispute  relatlre  to  their  own  aflkirs, 
and  a  reference,  which  is  the  creature  of  the  statute,  of  a  quaei 
public  question,  and  which  is  authorised  for  the  scttiement  of  a 
question  of  a  quasi  public  character,  is  sufficiently  obTious.  The 
power  and  the  will  to  reftar  are  inherent  in  the  IndlTiduals,  but  in 
this  case  the  power  is  conferred  by  the  statute,  and  the  reference, 
t.tf.,  the  exercise  of  the  power  is  commanded,  if  the  difference  be- 
tween the  trustees  and  the  majority  of  the  householders  and 
flreeholders  arises. 


This  opinion  disposes  of  the  first  objection  to  the  plalntilPs  pi 
The  second  is,  that  it  is  not  shewn  what  interral  of  time  elapsed 
between  the  meeting  stated  in  the  plea,  and  the  meeting  stated  in 
the  aTowry,  nor  that  the  award  was  made  within  a  reasonable  time. 
But  it  cannot  be  necessary  for  the  plaintiff's  case  to  shew  what  was 
the  intl^al  between  the  two  meetings.  He  says  that  the  proceed- 
ings on  which  the  a^owaiits  rely  are  alleged  to  haTc  taken  place  at 
a  special  school  meeting  of  this  school  section,  but  he  also  says 
those  proceedings  are  Toid,  for  the  question  as  to  the  site  of  the 
school  house  had  beat  finally  decided  or  referred  to  arbitrators  for 
flnfl  decision  at  a  meeting  held  before  tjiis  meeting,  which  defen- 
dants set  up  as  conferring  authority  for  their  acts,  and  haTing 
been  thus  disposed  of  at  the  first  meeting  all  prooeedings  with 
regard  to  it  at  the  second  were  inoperatiTe.  The  aTowants  by  their 
demurrer  admit  the  refsrence,  and  the  decirion  of  this  question  as 
pleaded.  If  tiiey  mean  to  rely  on  ex  poei/Mio  matter  to  avoid  this 
decision,  or  on  mnv  want  of  finality  in  those  proceedings,  they 
should  have  replied  it  I  think  the  third  objection  equally  unten- 
abU.  If  there  ever  was  an  award  finally  deciding  the  question, 
the  defendants  must,  if  they  can,  avoid  it  by  new  matter.  The 
pluntiff  shews  a  complete jmrnd/oas  answer  to  th^  avowry.  The 
fourth  objeotioi)  was  not  sustained  in  argument,  nor  do  I  see  that 
it  amounts  to  any  thing  when  the  plea  is  examined.  The  objection 
as  to  time,  is  I  think,  of  no  weight  Both  parties  assert  their 
respectire  meetings  to  have  taken  place  in  the  same  year,  ie., 
18&,  and  so  tho  court  must,  iipon  these  pleadings,  assume,  and 
the  plaintiff  asserts  that  the  meeting  referred  to  by  him  was  prior 
to  that  set  up  by  them.  If  the  avowants  meant  to  deny  this,  the 
allegation  of  a  different  time  should  have  come  from  them.  And 
as  to  the  objection  that  the  plaintiff's  plea  states  the  difference  to 
have  been  about  the  choosing  the  site,  and  not  about  the  choice, 
I  am  not  prepared  to  construe  the  worcl  *<  choosing  a  dte"  to  mean 
whether  they  should  choose  or  no.  It  might  certainly  have  been 
more  aocurately  expressed,  but  the  difference  was  not  about  pro- 
curing the  site.  The  language  fhirly  excludes  that.  They  could 
not  well  have  differed  about  the  choosing  until  they  had  resolved 


to  procure,  and  then  to  choose  Is  to  exercise  the  power  of  oMee^ 
and  so  this  verbal  criticism  Is  answered. 

The  defimdants  have  also  replied  to  this  plea  that  there  is  on 
such  award,  and  the  plaintiff  has  demurred.  This  replication 
admits  the  previous  parts  of  the  plea,  vii.,  that  there  was  a  meet- 
ing duly  convened,  and  held  on  the  Srd  of  July,  1868,  to  dispose 
of  the  question  of  purchasing  a  new  school  site^  at  which  meeting 
the  qneetion  was  referred  to  arbitrators.  Kow  unless  the  feet  that 
up  to  the  SOth  October,  1868^  no  award  had  been  made  revokes 
the  reference  and  prevents  the  referees  from  deciding  the  question, 
this  replication  does  not  answer  the  plea.  The  statute  limits  no 
time  inthfai  which  the  award  shall  be  made,  and  does  not  apparent- 
ly oontem^le  a  revocation  of  the  reference.  There  is  nothing  to 
iSiew  that  tiie  arbitrators  havs  not  taken  on  thesuelves  the  burden 
of  deciding  the  question,  though  they  had  not  at  the  time  this 
action  was  brought  made  an  award.  If  the  reference  continued  in 
force  when  the  seoond  meeting  was  held  the  plea  is  not  answered, 
though  an  award  was  not  thsn  made. 

As  I  con^der  the  plea  good.  It  Is  not  necessary  to  consider  the 
objections  to  the  avowry.  So  fhr  as  the  pl^ntiff  or  collector  Is 
coneemed,  excepting  the  traverse  of  the  avowry  and  oognisanoe  by 
the  general  replication  de  it^furia,  his  defence  is  passed  over  with- 
out notice.  The  plaintiff  has  to  get  rid  of  whatever  dlfficnlty,  if 
any,  may  arise  from  this. 

Fer  cur. --Judgment  for  plaintiff  oo  the  demurrer,  with  leave  to 
defendants  to  apply  within  one  month  to  a  Judge  in 
Chambers  to  amend. 

(  JudgmcHt  on  the  rule  ilTiii.) 

Deapib,  C.  J. — ^Whatever  opinion  I  might  have  formed  as  to 
the  liability  of  the  trustees,  under  the  circomstaaces.  to  have  • 
verdict  found  against  them  on  the  plea  of  nom  eeponmU  I  think 
when,  in  order  to  commence  at  nitt  jm^im,  they  admitted  %priwUk 
fade  right  In  the  plaintiff  to  recover,  they  must  be  taken  to  have 
admitlMl  they  took  the  goods,  and  meant  to  rely  on  tho  avowiy, 
and  agree  therefore  that  this  plea  is  for  the  purpoaea  of  this 
application  out  of  question.  As  to  the  pennitting  fHcas  so  incon- 
sistent as  non  eepit^  and  an  avowry,  which  not  only  admits,  but 
asserts  the  taking,  and  claims  for  the  definidants  a  return  of  tho 
goods  taken  and  replevied  by  the  plaintiff,  with  (possibly)  damages, 
and  costs  at  all  events,  I  need  not  now  say  any  tiring  more  than 
that  I  think  it  open  to  grave  doubt 

I  entertained  some  doubt  whether  the  defendants  should  not 
have  given  further  evidence  to  establish  the  plaiatiiTs  legal 
liability  to  pay  the  sum  at  which  he  was  rated;  and  I  am  not 
even  now  quite  clear  wi^ther,  when  the  trustees  are  avowing,  they 
should  not  shew  a  titie,'and  that  it  is  not  enough  merely  to  shew 
a  compliance  with  the  School  Act,  Consol.  Stat.  U.  C,  ch.  64, 
sec.  27,  whioh  by  sub-sec  U»  makes  it  the  duty  of  the  trustees 
"  to  make  out  a  list  of  the  names  of  all  persons  rated  by  thasa  fer 
the  school  purposes  of  such  section,  and  the  amount  payable  by 
each,  and  to  annex  to  such  list  a  warrant  directed  to  the  eolleetor 
of  the  school  section  for  the  collection  of  the  eeveral  sums  ;*'  or 
whether  they  should  not  have  proved  the  plaintiff'e  liability  by 
reason  of  the  valuation  of  his  taxable  property,  under  the  12th 
sub-section  of  the  same  section.  My  brothers,  I  believe,  entertain 
no  doubt  on  this  point,  and  the  opinion  of  the  court  is  in  favour 
of  the  sufficiency  of  the  evidence  to  that  extent  It  is  true  that  in 
the  avowry  it  is  stated  that  the  plaintiff  was  at  the  times  when, 
&c.,  duly  assessed  on  the  assessor's  or  collector's  roll  for  the 
township  of  Hallowell,  and  that  according  to  the  valuation  of  his 
taxable  property  as  assessed  on  that  roll,  ne  was  legally  liable  to 
pay  for  procuring  the  school  site  and  erecting  the  school  house 
the  sum  of  $80,  but  this  is  traversed  by  the  general  answer,  de 
iitfarid. 

We  have  already  determined  the  second  plea  to  the  avowry  to 
be  good,  In  accordance  with  the  previous  Judgment  of  this  court  in 
WilHamt  v.  the  School  Trueteee  of  Plympton,  (7  U.  G.  G.  P.  669,} 
but  the  award  pleaded  by  the  plaintiff  is  put  in  issue  by  the  de- 
fendants' replication. 

On  this  particular  question  the  defendants  are  entitled  to  a 
verdict ;  the  award  was  not  duly  m%de  and  executed.  No  answer 
Is,  however,  given  to  the  residue  of  the  plea.  The  previoua 
meeting  of  the  8rd  of  July,  1868,  the  difference  of  opinion  be- 
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tweett  a  la^ority  of  the  school  trastees,  and  of  the  liUMbitants, 
and  tho  referenoe  of  that  differenoe  to  arbitratioa,  aooordiog  to  the 
BtatQte,  are  not  denied.  Bat  it  tee  ma  on  the  22nd  of  Ootober, 
)668,  the  same  trustees  called  another  meeting,  at  which  thej 
sncceeded  in  obtaining  the  consent  of  a  majority  of  the  inhabitant 
freeholders  and  householders  in  faToor  of  their  own  Tiews,  upon 
whieh  they  had  in  fiiot  proYionsly  acted,  by  laying  the  foundation 
stone  of  the  school  house  on  a  spot  not  then  approTod  by  the 
inhabitants,  and  not  then  or  since  sanctioned  by  an  award  nnder 
the  reference. 

I  adhere  to  the  opinion  expressed  In  WtlUami  t.  th$  School 
Trmteta  of  Pfympton,  though  it  is  to  be  obserred  in  that  oaae  an 
award  had  been  siTon  to  which  no  legal  exception  had  been  taken. 
Here  the  meeting  in  October,  1858,  was  called  in  reality  to  reroke 
the  submission  to  arbitration  legally  made  in  the  month  of  July 
preceding^  Conceding  that  no  award  had  then  been  made,  the 
power  of  the  arbitrators  to  make  one  was  in  existence,  and  I  can- 
not think  it  right  so  to  construe  the  statute  as  to  enable  trustees 
who  have  a  point  to  carry,  to  call  suooessife  school  meetings,  to 
defeat  a  proTious  reference  which  they  may  learn  is  likely  to  decide 
against  them,  or  by  the  casual  non-attendance  of  those  opposing 
their  Tiew ;  or  eren  by  trick,  as  seemed  to  be  the  case  in  WiUiam9 
T.  the  School  IVutteea  of  Plympton ;  or  by  wearying  out  their  op- 
ponents by  repeated  meetings,  Anally  to  obtain  an  apparent 
majority^  when  of  course  they  will  take  care  to  have  no  subsequent 
meeting  to  review  the  Tote.  For  these  opinions  I  am  alone 
responsible. 

The  proper  conclusion  in  this  case  in  the  judgment  of  the  court 
is,  that  the  rule  to  enter  a  yerdict  for  the  defendants,  Smith  and 
Richards,  should  be  made  absolute,  but  that  the  plaintiff  should 
have  leave  to  take  out  a  rule  niei  for  judgment  non  obstante  vere^ 
ditto.  This  course  appears  warranted  by  what  was  done  in  Merry 
T.  Che^pman,  (10  A.  &  £.  824.) 

Per  cur, — Rule  accordingly. 


DoLLiBT  y.  Whalvt  nr  al. 


Stati,^Ciut^dL  19,  mci.  103,  198. 

JBUd^tfaata  pIsiDtiff  in  a  ditMim  ooart  mrit  who,  on  an aiUdiiiMnt  tgalnat  th* 
note  o#  A.,  tadamnilMl  tlia  taiUff  for  Misliigaiid  nibMqiMiitlj  on  a&  oxeoatfcm 
In  the  aame  rait,  for  ielling  tha  goodi  of  B.,  WA^not  ontittod  to  elahn  tba  pfo- 
tMtlto  of  the  ftBtuto  (Gbn.  Stat.  Ouu,  ch.  19,  sect,  192^Qd  198)  In  an  aetion  of 
trMpMt,altlMrMtoTiaaaor]iotieeofaotlon,andtliKt]M  was  not  entitled  to 
a  wilt  ot  prohlblttiOB. 

(H.T,25yic.) 

Bead^  Q,  C,  obtained  a  Irale  niei  for  a  writ  of  prohibition  to 
prohibit  the  oounty  court  from  farther  proceedings  in  this  cause. 

It  appeared  that  this  was  an  action  of  trespass  brought  by  the 
plaintUTagainst  the  clerk  and  bailiff  of  a  dtTision  court  in  the 
oounty  of  Perth,  and  an  execution  creditor,  in  a  suit  in  the  same 
dlTisioii  court,  against  one  Isaac  Dolleiy,  which  suit  was  commenced 
by  the  issuing  an  attoohment  out  of  the  division  court,  and  the 
thrashing  machine,  the  aatiject  of  this  county  oourt  suit,  was 
seized  under  that  attachment  in  the  county  of  Perth,  and  placed  in 
the  hands  of  the  clerk  of  the  division  comrt,  and  afterwards 
sold  on  an  execution  out  of  the  same  court. 

The  record  of  the  proceedings  in  the  county  court  shewed  that 
the  declaration  contained  two  counts,  one  in  trespass,  and  the 
other  in  trover,  for  this  thrashing  machine.  The  defendant, 
?fhaley,  (the  clerk,)  pleaded,  1st,  not  guilty  by  statute,  referring 
to  Consol.  Stat.,  U.  C,  ch.  19,  sees.  198-4-6,  and  ch.  120,  sees.  10, 
11,  ft  20 ;  and  2nd,  Uiat  the  thrashing  machine  was  not  plaintiff's 
property.  The  defendant,  Moss,  (the  bailiff^)  pleaded  two  similar 
pleas.  The  defendant  Bomerville,  (the  plaintiff  in  the  division 
court  suit.)  pleaded  not  guilty,  and  not  posseesed. 

By  an  sffidavit  it  appeared  that  upon  the  seisure  of  this  pro- 
per^ by  the  bailiff,  he  was  notified  of  the  pontiff's  claim,  and 
that  Bomerville  indemnified  him.  That  at  the  trial  of  this  cause 
in  the  oounty  court,  there  was  a  verdict  for  the  plaintiff  against 
Somerville,  and  a  nonsuit  as  to  the  clerk  and  bailiff.  The  nonsuit 
was  taken  in  oonse^uenoe  of  the  Judge  ruling  that  as  to  the  clerk 
and  bailiff  the  action  was  local  under  the  statutes.  Leave  was 
reserved  to  the  defendant  Somerville  to  move  to  enter  a  nonsuit 
as  to  bim,  on  the  ground  that  he  was  entlUed  to  notioe  of  action. 


and  that  the  venue  as  to  him  was  local.  The  application  was  made 
but  in  order  to  obtain  the  opinion  of  this  oourt  the  parties  agreed 
that  this  motion  should  be  made  on  behalf  of  the  defendant  Somer- 
ville to  prevent  any  further  proceedings  bdng  taken  in  th^  county 
court  against  him. 

Durand^  shewing  cause,  citing  Staight  v.  Qee^  2  Stark,  N.  P.  C, 
445 ;  Mopkine  v.  Crowe,  4  A.  &  E.  774. 

Bead,  Q.  C,  referred  to  Brown  v.  Shea,  6  U.  C,  Q.  B.,  141 ; 
ShatweU  V.  HaU,  It)  M.  &  W.,  622 ;  JfOlor  v.  Leather,  1  E.  &  B.» 
619. 

BRAPin,  0.  J. — ^It  doea  not  appear  to  us  that  the  plaintiff  in  a 
division  court  suit,  who  on  an  attachment  against  the  goods  of  A., 
indemnifies  the  baiUff  for  seising,  and  afterwards  on  execution  in 
the  same  suit,  for  selling  the  goods  of  B.,  can  claim  In  an  action  of 
trespass  the  protection  of  the  statute,  (Consol.  Stat  U.  C,  ch.  19, 
sees.  192  and  198)  ei&er  as  to  venue  or  notice  of  action ;  and  that 
as  to  the  action  proceeding  against  him,  there  should  be  no  prohi- 
bition. The  plaintiff,  for  all  we  see  in  the  present  state  of  the 
record,  is  entitied  to  recover. 

Per  cur, — Rule  refused. 


Smith  v.  Spxhoxk. 


•Svidtne^—NlontuU-'Ptn/ii, 
--JXreetar—Skerif  beetnni^  mu  ofUr  iume  ^fJL  foi,,  6itf  be/bre  1U  return^ 
Amenima^i-'aUMta  16  Vic.,  241—18  Fte^  80. 

BM  that  the  rabeorliitlon  to  a  stook-book  of  a  ndlvay  oompany  wm  soffldeat 
oTidenee  of  tlie  party  rabsoribing  beins  a  ■hareholder  under  the  dofiniUon  of 
that  term  In  tlie  RaOwar  ChraaeB  Oonaolldation  Aet,  and  that  It  wae  not  neoeo' 
sary  that  ecrip  ehonld  be  laraed  ft>r  the  atock  to  eonatttate  soeh  rabeeriber  a 
ehareholder. 

2.  That  the  Port  Hope,  Undnj.  and  BeaTorton  Bailway  OompaaT  iaaneetabllehed 
oorpontfon,  it  baing  reoognleod  aa  raoh  by  the  etatatee  16  Tic,  oh.  241,  and  18 
Tlo.,  eh.  86. 

8.  A  party  hating  signed  Ide  name  la  a  atodc-book  of  a  nilway  oomnany,  tho 
nnmber  of  sharea  gobaerlbed  Ibr  being  filled  In  by  another  peraon.  who,  being 
called  aa  a  wltneta,  swore  tiuit  he  did  U  with  the  aanetlon  of  the  aabaeriber,  and 
the  Jniy  nmm  the  eridenee  haTing  ftmnd  the  rabseription  aafllcfent,  KM,  that 
Itwaa  a  point  ibr  thdr  dedaJon,  (the  jorfe^  and  coold  not  be  made  a  ground  of 
nonsuit  allerwarda. 

4.  That  a  writ  cf  JLJd,  against  a  raUway  oompany,  whldi  was  directed  to  aeharHT, 
befbre he  beeame  a  dlraetor  In  theoempaay,  waa properiy  dlreoted  and  retum- 
able  by  him,  and  his  baeomlBg  a  director  befiana  the  xetom  of  the  writ  did  not 
IntaUdata  It. 

6.  That  the  naming  of  a  railway,  <*rallroad,''  at  the  beading  of  the  pageof  a  stock- 
book  did  not  Tlttate  the  snbecri^tloa. 

8.  A  stock^book  ibr  a  railway  oompeny  having  been  opened  and  algned  anda  new 
one  anbetltnted  theralbr,  with  a  prorisloa  that  any  subscriber  to  the  old  one 
might  withdraw  by  ftiTing  notioe  to  the  president  of  the  company,  held,  that  a 
sabe^ber  who  onitted  to  atall  hlmaetf  of  the  pvovleiov  by  ^ring  soeh  notioe^ 
wae  not  relioTed  of  hia  raepooalblUty  nnon  the  original  anbsoription. 

The  defendant  haTlng  moved  in  arrsot  of  Judgment  on  the  ground  that  the  dedar* 
ation  claimed  the  amount  of  the  Judgment  agatnat  a  railway  oMnpany,  Instead 
of  the  amo^t  of  stodc  anbaeiibed  by  the  deftndant,  the  court  In  the  ezerdae  of 
ita  dJacretlon  allowed  the  pkdntiir  to  amend. 

The  declaration  stoted  that  on  the  28th  of  May,  1861,  tho 
plaintiff  recovered  judgment  against  the  Port  Hope,  Lindsay,  and 
Beaverton  Bailway  Company,  for  JS8768  9s.  8d.  damages,  and  £25 
IGs.  7d.  costs,  and  thereupon  sued  out  a  fi.  fa,  to  the  sheriff  of 
Northumberland  and  Durham,  commanding  him  &c.,  to  which  the 
said  sheriff  returned  nulla  bona.  Averment,  that  the  judgment  is 
stiU  unsatisfied :  that  before  the  judgment,  an  act  was  passed  to 
incorporate  the  Peterboro'  and  Port  Hope  Railway  Company,  in 
which  company  defendant  became  a  shareholder  of  fifteen  shares, 
of  XIO  each.  Several  statutes  were  stated  by  which  the  name  of 
the  Peterboro'  and  Port  Hope  Bailway  Company  was  changed,  and 
it  was  styled  the  Port  Hope,  Lindsay,  and  Beaverton  Bailway 
Company.  Averment,  that  defendant  has  not  paid  up  his  stock,  or 
any  part  thereof,  or  the  interest  payable  thereon,  although  defen* 
dant  is  still  a  shareholder,  and  that  the  whole  amount  of  the  stock 
and  interest  thereon  is  due,  whereby  an  action  hath  accrued  to 
plaintiff  to  demand  and  have  fh>m  defendtiut  the  amount  due  on 
the  said  execution,  and  plaintiff  claimed  £4600. 

P/mu.— 1st.  Never  indebted.  2nd.  That  defendant  did  not  be- 
come nor  is  he  a  shareholder  in  the  said  company  as  alleged. 

The  trial  took  place  at  the  winter  assises,  at  Toronto,  in  January, 
1862.  An  exemplification  of  the  judgment  against  the  company 
was  put  in,  on  which  were  issned  two  writs  of  fi.  fa,  one  directed 
to  the  sheriff  of  Northumberland  and  Durham,  issued  the  28th  of 
May,  1861,  the  other  to  the  sheriff  of  Viotoria,  issued  the  16th  of 
Augustp  1861.    The  first  frit  JfM  reoeiTod  Iqr  |!ie  slifriff  on  the 
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28lk  •f  Maf ,  1961,  ^d  wm  r«(ii0|i4  <m  ti»e  IQtk  of  Ai^g^t  follow-  i 

1861,-  WM  rei^uveq  oii  tb^  Hth  of  ihe  9nM  »obUi«  nuUm  bona. 

of  Nortbamberland  and  Dorham  became  a  director  of  tbic  compaoj 
inJmno,  1861.  .  Sviden^  waa  given  tbat  in  1850  all  tbe  obat^al 
property  of  tbe  company  had  )b>een  ao|d  upon  vxita  of  ;8.  /a# 

William  MiUavd  was  eoEamined,  and  awore  $bat  in  1847  and  1848 
he  wae  secretary  of  .the  oompany.  He  proved  the  f took-book  in 
which  the  defendant's  name  was  entered  as  a  subscriber  for  fifteen 
eharee;  this  witness  stated  that  the  word  <*  fifteen"  was  in  his 
own  hiuid  writing,  bat  that  he  wonld  not  have  pat  it  there  bat  by 
defendant's  authority.  The  signature  of  the  defendant  following 
the  word  **  fifteen,"  in  the  same  line  of  tbe  book,  was  sworn  to 
distinctly.  The  defendant  never  made  any  payment  on  his  stock, 
and  MiilarJ  swore  that  scHp  wae  only  ipsued  to  parties  who  paid 
oalis. 

A  nonsuit  was  moTod  for  on  the  following  grounds : 

Ist  That  the  stock-book  was  only  one  side  of  the  contract,  and 
that  it  should  be  proved  that  scrip  was  granted  or  payementinade, 
or  something  done  on  defendant's  part. 

2nd.  That  it  was  not  shewn  the  company  had  complied  with  the 
terms  of  their  first  charter,  so  aa  to  bring  them  into  legal  exist- 
.0nce. 

8rd.  The  filling  up  of  the  word  «*  fifteen"  should  be  positively 
shown  to  be  defendant's  act 

4th.  The  sheriff  wee  a  director  at  the  date  of  the  return  of  the 
JLfa.f  and  therefore  there  was  no  proper  return  to  it. 

6th.  The  heading  of  the  page  of  the  atock-^k  wheyepn  defsn- 
dant's  signature  appeared,  was  for  stock  in  the  Peterboro'  and 
Port  Hope  '*Bailroad  Company,"  the  incorporation  was  of  the 
**  Bailway  Company." 

6th.  A  subscribcor  under  the  first  act  should  be  shewn  to  have 
adopted  the  undertaking  after  the  other  acts,  in  order  to  render 
him  liable* 

The  learned  Judge  over-ruled  all  the  objeotions,  reserving  leave 
to  the  defendant  to  movp  for  a  nonsuit  upon  tbem. 

The  defendant  tiien  went  into  evidence  to  show  that  a  new  stook- 
book  was  opened  after  the  later  acts,  amending  the  act  of  inoor- 
poration,  were  passed.  That  the  directors  and  ofBcera  of  tiie 
company  treated  as  shareholders  only  those  whose  names  i^peared 
in  the  new  book,  giving  them  notices  to  attend  general  meetings, 
elections  of  directors,  &o.  That  defendant's  name  did  not  appear 
in  the  new  book,  or  in  any  list  of  diareholders  entitled  to  vot^,  and 
no  notices  were  addressed  to  him.  It  did  not  however  appear  that 
defendant  had  given  any  notice  of  withdrawal  or  abandonment  of 
his  subscription  for  stook  as  others  were  proved  to  have  done. 
The  plaintiff  had  been  president  of  the  oompany,  he  loaned  certain 
J9iunvBipal  bonds  to  the  company  for  three  months,  and  the  direc- 
tors pledged  to  him  £4000  in  l^a^bour  bonds, which  it  was  expected 
would  be  saleable,  and  then  plaintiff  would  have  been  paid. 
Plaintiff  sUU  Isolds  t|ie  harbour  bonds  and  has  recovered  tbi? 
judgment  for  the  debt  thus  arising.  In  reply  the  defendant  was 
examined.  He  admitted  his  signature  to  the  stock-book,  stating 
that  he  had  no  recollection  of  authorising  Millard  or  any  one  to 
put  diowi^  the  word  "  fifteen."  He  said  he  was  not  aware  of  any 
provision  of  law  by  which  he  oould  have  been  released  from  his 
original  subscription  until  the  day  of  the  trial,  and  therefore  he 
had  given  no  notiee  availing  himself  of  it ;  that  he  received  no 
ootioes,  attended  no  meetings,  never  paid  any  thing,  and  was  never 
asked  to  pay,  and  never  supposed  he  .was.  a  shareholder  until  sued 
in  this  cause. 

The  learned  Judge  left  it  to  the  Jury  to  say  whether  defendant 
•JH^borised  Millard  or  any  one  to  write  the  word  **  fifteen"  opjposlte 
his  name.  If  so  he  directed  a  verdict  for  the  plaintiff,  ^  alTotber 
49[ueations  that  arose  were  matters  for  tbe  court. 

The  defendant's  coiinsel  objected,  that  it  should  bis  left  at  lorgs 
to  the  juiy  to  find  whether  defendant  was  a  shareholder  or  ngt 

The  Jury  found  for  the  plaintiff. 

In  Hilary  Term  Spencer  obtained  a  rule  am  to  enter  a  nonsmil 
•on  the  leave  reeerved,  on  the  following  grounds : 

1st.  That  defendant  was  not  shewn  to  he  a  8took-holder>  the 
books  only  eontoining  an  agreement  to  Uke  stock. 

£nd.  That  the  company  was  not  shewn  to  be  legally  eetahli^j^ 


•.  8ril.  Th^  alteration  in  the  a!tock'<book  w^  ^t  fp||irient\y  or 
m^sfactonly  eqcplained. 

.  4th.  That  ibe  sherifi^  by  whom  the  wrii^^^'/v.  j^in4i4ht 
company  waf  retqme^t  was  a  airector  at  the  tupe  of  tb^  retam, 
that  the  return  was  inauffioient,  tbe  writ-should  haVe  been  ad- 
dressed to  tba  Qoroner. 

6th.  The  defendant  did  not  subscribe  to  the  oompany  in  question, 
but  to  a  Bailroad  Company,  and  the  oompany  was  not  properly 
nanied  in  the  atock-book. 

6th.  That  as  a  subscriber  under  the  old  act  he  was  not  liable 
under  the  new  act  ifithout  some  ae$  done  by  him.  Or  for  a  new 
trial  for  misdireetipa.  In  not  ruiling  that  the  fact  ff  defendant 
being  a  stockholder  ajiould  be  strietiy  proved,  and  U^^  thla  ques- 
tion should  have  been  left  at  large  to  the  Jury  w  the  evidence,  and 
not  restricted  to  this,  that  if  he  signed  tlie  stock-book,  and 
fiuthorised  the  insertion  of  the  number  of;  shares  put  opposite  his 
name^  he  should  be  deemed  a  atockhotder.  •  &  to  arrest  the 
judgment  because,  at  the  conclusion  of  the  declaration,  the  jfilain- 
tiff  assertf  a  right  to  recover  agpinst  the  defendant  the  amount  6f 
his  execution  agaii^st  the  company,  and  not  the  ainpunt  of  slook 
subsoribea  for.  by  the  defendant. 

In  Easter  Term,  E,  A,  Harruon  shewed  cause,  citing  Binning- 
ham,  &0.,  J?y.  Co,  t.  Lodu^  I  Q.  B.  266;  Moore  v.  M^i^,  ll  U. 
C.  C.  P.  447 ;  Doe  j.  Catomore^  16  Q.  B.  746 ;  Moors  w.  KirlUamd, 
6  U.  C.  C.  P.  467;  Hmdereon  v.  Soyal  BritUh  Bank^  7  £.  &  B. 
866;  DaniM  y.  Royol  BrUith  Bank,  1  H.  &  K.  681  \  Powit  v. 
Harding,  1  C.  B.  N.  8.  688 ;  Toronto  j>  Lake  Huron  Jcy.  Co.  v. 
Orookehank,  4 a  B.  U.  0.  809,  816;  WUkmeom  ▼.  Sh4frUmd,  11 
Exch.  88 ;  Pareom  ▼.  Alexander,  6  B.  &  B*  268 ;  Jordan  v.  Marr^ 
4  U.  0.  Q.  B.  68 ;  Thomae  ▼.  MOmer,  4  U.  C.  Q.  B.  62t ;  D^pa 
V.  Mayo,  1  Saund.  286,  n  6. 

C,  S  Pattereon  and  Spencer,  eontra,  cited  CoJumhine  ▼.  C&icAet- 
ter,  2  Phil.  27 ;  Duke  t.  Andrewe  2  Exoh  290;;irofim«r  t.  Skairn, 
4t  C.  B.  404 ;  Oriental  Inland  Steam  Co,  v.  Brigge,  8  Jur.  ^.  8. 
201 ;  JVev  Brunewiek  Ry,  Co,  ▼.  Muggeridge^  4  H.  ft  N.  160,  and 
in  Error  680 ;  Nete  t.  Angae,  8  Exoh.  806 ;  Neee  y.  Afmeirong,  4 
Exeh.  21. 

Dbapbb,  G.  J. — ^The  rale  asks  to  eoter  a  nonsuit  on  leav« 
reserved,  for  a  new  trial,  and  to  arrest  the  Judgment 

As  to  the  first  ohJeotion,  I  think  there  was  snffident  eyidenoe  ta 
shew  that  defendant  was  a  shareholder,  according  to  the  definition 
of  that  term  contained  in  the  Railway  Clauses  Consolidation  Act, 
which  is  incorporated  with  one  of  the  acts  constituting  the  oharter 
of  this  company.  The  very  first  act  under  which  the  defendant 
became  a  subsOTiber  incorporatee  certain  named  persons  and  all 
such  others  as  shall  beoome'  stockholders.  Nothing  more  than 
subscribing  stock  seems  to  have  been  reqaisite,  as  the  calls  could 
only  be  made  by  the  directora,  and  they  had  to  be  elected  by  the 
stockholders.  The  first  call  was  limited  to  five  per  cent,  on  each 
share  which  they  or  any  of  them  ml^t  respectively  tfAeer^te  for. 
The  directors  were  required  to  hold  ^  shares  as  a  qualifieation, 
and  there  seems  to  have  been  no  other  mode  of  obtaining  such 
qualification  but  by  subscribing.  The  numerous  easee  oited  as  to 
the  neoMsity  of  a  contract  binding  on  both  sides  in  order  to  consti- 
tute a  party  a  shareholder  are  easily  distinguishable^  In  many 
the  oompany  was  only  projected,  not  incorporated,  in  eomethe 
eharter  or  act  of  incorporation  expressly  requited  cerinu  aeta  or 
formalities,  but  in  none  that  I  have  teen  are  the  eirowwitancsB 
like,  or  even  analogoos  to  this  ease. 

The  second  ohieotion  is,  I  think,  clearly  anten|4^*  The  16  Vie., 
oh.  241,  and.tiia  IB  Yio.,  oh.  86,  recognise  tiie  oompany  as  an 
existing  eorporation. 

As  to  the  third  ol^ectiQQt  that  whiah  was  called  an  altefation  in 
the  insertion  of  the  word  ''.fifteen,"  opposite  to  the  defendant's 
name,  designating  the  number  of  shares  for  whioh  he  subscribed, 
there  was  eridence  of  his  authority  to  insert  this  wordr-it  was  left 
to  the  Jury,  and  they  have  found  it  an  aot  direotiy  sanotioned  by 
defendkat    After  this,  it  affords  no  ground  for  a  nonaait. 

The  fourth  objection  also  fails  in  my  einnion,  when  theiC/a. 
was  issued  and  delivered  to  the  sheriff,  it  aid  not  appe^  that  he 
was  connected  with  this  company.  If  he  was  not,  the  vrrit  was 
property  directed  to  him  and  could  not  have  been  directed  to  the 
coroner.  Having  received  the  writ  the  sheriff  was  bound,  tp  return 
it.    ^t  la  ^t  pretendad  tha  retorqi  waa  vi^inifk  and  I  do,  not  per- 


1869%» 


LAW'TJOfpBNAI.. 


ML 


saBBBaoea 


tmw  whj,  baoniiM  •  shariff  inajr  be  %  meakber  of  ft  iQmPt%lM»i 
he  eannot  perform  miaiflteriAl  aeta>  for  or  Againafc  it»  m  liib  oflMeil 
obftraeter.  Mr.  Patterson  fairly  Mi<i  be  oonld  eite  no  aatbf«ity  to 
floatain  tbe  obJeetloB. 

Tl»  Wk  <^jwttoii  loses  all  its  weight  irbeti  the  stoel^-bool;  is 
examined.  The  heading  on  the  firet  page  la  oorreot,  and  so  19  the 
heeding  en  eome  other  pages.  On  that  on  whieh  defendant  sob- 
aoribed  for  shares,  Ifae  word  '<  Rsuhroad'*  is  naed  inatead  of  <•  Rail- 
wi^,"  and  the  aame  Tax ianee  exists  in  the  heading  of  several  otber 
pages.  There  are  many  anthorities  whioh  shew  that  a  greater 
Tarianoe  than  this  in  the  name'Of  a  corporation  is  inanffieiant  to 
defeat  a  grant  to  them,  or  to  aToid  acts  done  by -or  to  them. 

The- statute  16  ¥lo,,  ch.  241,  see.  4,  oontaina  an  anawer  to  the 
sixth  olyeetton.  By  proTiding  that  no  anhscriber  to  the  stook-boek 
nnder  the  original  aet  shall  be  held  to  be  a  eteolAolder,  or  be  re- ^ 
aponaible  aa^anoh  nndev  the  aet  pasaed  in  the  same  year  amending 
the  same,  if  within  a  limited  time  he  signified  in  writing  to  the 
preddeiit  of  the  oorapany  hia  wtmHon  to  vtUhdrmw  thtrefnm,  7he 
inference  is  obtions  that  if  he  does  not  aignify  snoh  intention  he 
remains  a  stockholder. 

I  conclude  therefore  that  none  of  the  objeotiona  taken  are 
8n£E«ient  to  entitle  the  defendant  to  a  jadgment  of  nonsuit. 

Then  as  to  the  new  trial,  I  do  not  perhaps  understand  what  is 
meant  by  learing  a  queaiion  *<  at  lavge"  to  a  jury.  I  should  think 
the  absence  of  a  speoifio  direction  much  more  likely  to  famish  a 
ground  for  complaint  against  a  charge,  than  the  pointing  out 
specifioal^  what  fact  or  facts,,  if  found*  would  legally  entitle  one 
or  other  party  to  succeed,  bk  the  preeent  case  the  only  question 
was,  whether  defendant  was  a  subscriber.  He  admitted  hia  hand- 
writing on  oath,  and  the  sole  doubt  was  if  the  word  *<  fifteen"  waa 
written  by  hia  direction  and  authority.  If  it  was,  then  whether 
that  signature  and  subscription  constituted  him  a  shareholder  was 
a  queation  of  law,  and  certainly  not  one  to  be  left  '*  at  large*'  to 
a  jury.  I  think  the  learned  judge  exerciaed  a  sound  disore^on  in 
the  mode  in  which  he  left  the  matter  to  th^  jury,  and  that  the 
application  for  a  new  trial  must  fail  also. 

Aa  to  the  arrest  of  Judgment,  It  la  met  by  an  application  to  amand. 
Wifliont  referring  to  other  authoritiea  I  think  the  case  of  Parmtu 
T.  AUxandiTy  {Bnt  WM  t.  JKow,  ^  Jar.  N.  B.  126,)  juatifies  the 
amendment,  while  the  note  to  1  Sannd.  286,  pointaont  its  neeeaBity. 
It  doea  not  affect  the  merits  of  the  dispute  between  the  partiea, 
nar  alter  the  application  of  either  the  law  or  the  ftMta  of  the  oaae. 
We  can  aee,  from  what  is  before  us,  that  If  the  amendment  had 
been  applied  for  and  granted  either  before  or  at  the  trial,  it  woold 
not  have  Taried  the  defence,  or  altered  the  eridenoe  which  the 
plaintiff  waa  undair  the  neoessi^  of  giring  in  order  to  entitle  him 
to  reeoTor.  I  think,  therefore,  the  application  to  amend  ahonid 
be  granted  aphn  the  payment  of  twenty^fiTe  ahilUnga  Coats.'  It 
eerlainly  cannot  be  considered  to  affect  the  costs  of  the  trial,  nor 
yet  tiie  coets  of  tlie  proceedings,  since  the  trial  waa  upon  points 
wholly  uBoonneoted  with  the  ejection  in  arreat  of  judgment,  and 
as  the  master  might  find  an  apportbnment  almost  impossible,  we 
think  it  better  onraelves  to  fix  tlie  sum. 

Psr  Mr.— Rule  discharged. 


Tbi  Tbytbtbxs  or  8chooi«  Saqnox  No.  8,  or  thb  Towvship  or 
GAI.ID01I,  y.  Tbi  CoaponAnoir  or  Tna  Township  or  Qalsdoh. 

Mwl  a-w^wi    JfeiMy  epQiGfael  for. 

Befd,  that  a  dfmand  or  onibr  ftioiQ  a  bm^qtI^  of  the  aefaool  traattoa  of  a  aehool 
maifi^  U  noceMary  to  •uataio  an  aetloa  he  monoj  eoOoeied  undor  a  by-law 
poind  nndor  the  aothority  of  aoa  84  of  OonaoL  Stat.  U.  C  ch.  (ML 

Declaration  for  money  payable  by  the  defendata  to  the  plaintiflfii; 
for  money  Tecelved  by  |he  defendants  for  the  use  of  the  plaintiffs. 

The  defendanta  pleaded  that  the  plaintiffs  heretofore  made  ap- 
plication to  the  township  council  of  the  township  of  Caledon 
for  the  leriyng  and  collecting  by  rate  according  to  the  Taluation 
of  taxable  property  aJi  expressed  on  the  asseesment  roll  of  tbe 
said  township  for  the  year  1861,  certain  moneya  required  by  the 
plaintiffi  for  the  erection  of  a  school  house  In  school  section 
number  three,  in  the  said  township,  the  said  moneya  to  be  ik>1- 
lected  according  ^  law  from  tlie  freeholders  and  honseholdera  of 
such  section ;  that  Uierenpon  the  council  of  the  said  township,  as 
the  plaintiffs  well  knew,  pasaed  a  by-law  whioh  prorided,  ajpiong 


othe^r  things,  that  ihere  be  raised,  leriefl, ^i^nd  ooll|^tft4/iil(  i^^ 
the  ratable  property  in  said  8c)iool  fcbtion  number  thr^e  -^f  th^ 
township  of  Caledon  the  said  moneyi^  that  the  same  when  collected 
abei»l4>»:Bft|#  ^  tM  ir^wnrisr  jjf  th^Bsid.tewi»hflx:|w^it^i^tthf 
said  treasurer  should  pay  the  said  moneys  to  the  order  of  a  majo- 
rity of  the  trustees  of  said  school  section  number  three  iip  said 
township,  and  the  defendants  aver  that  before  action  the  said  mo- 
neys which  are  the  identical  moneys  in  the  declaratioi^  mention- 
ed, were  in  the  hands  ef  the  said  township  treasurer,  who  was  at 
all  times  and  still  is  ready  and  willing  to  pay  to  the  order  of  the 
trustees  of  said  school  section,  or  a  minority  of  them,  as  the 
plidntlffs  well  knew,  yet  that  no  such  order  or  demand  of  any 
kind  ^as  e%er  made  upon  the  said  treasurer  for  payment  thereof. 
To  which  the  plalnUffs  demurred  on  the  ground  that  ^e  plea 
confessed  the  plaintiff's  oause  or  action  without  showing  any 
good  or  sufficient  matter  ef  aToldaaee,  and  that  the  want  of  a 
demand  or  order  by  the  plaintiffs  is  no  answer  in  law. 

Heela,  Q,  €.<,  supported  the  demurrer. 

ffairrUon,  contra,  referred  to  Municipal  Act,  chl  64,  Con.  Stat. 
U.C,  sees.  1-4-6;  Smith  t..  The  Corporation  of  VoUingwood,  19 
U.  C.  Q.  B.  269;  Munton  y.  The  Municipality  of  Colhngwood,  9 
0.  C.  C.  P.  497;  Topham  r,  Braddink^  1  Taunt.  672. 

MoBBisoH,  J. — ^This  case  comes  before  us  on  demurrer,  and  the 
only  question  to  be  determined  is  whether  a  demand  was  neoes- 
sary  before  bringing  the  action.  This  is  not  like  an  ordinary  case 
of  debtor  and  creditor  to  whioh  we  can  apply  the  principle  of  the 
general  rule,  that  it  is  the  legal  duty  of  the  one  to  find  out  and 
pay  the  other ;  nor  is  it  a  case  of  misapplication,  or  wrongftil 
withholding  by  the  defendants  of  the  moneys  In  question. 

The  money  sought  to  be  reooTcred  in  this  action  was  oolleeted 
in  the  exercise  of  a  duty  imposed  upon  the  defendants  by  the 
legislature^  and  in  obedience  to  an  application  of  the  plaintiff^ 
made  under  the  authority  of  the  84th  clause  of  the  Common 
School  Act,  Con.  SUt  U.  C,  ch.  64.  The  statute  is  silent  as  to 
the  mode  of  leyytng  the  assessment,  and  to  whom  and  when  and 
in  what  manner  the  moneys  are  to  be  paid  otct.  Under  the  187th 
Section  of  the  Muikicipal  Act,  Con:  Stat.  U.  C.  ch.  64,  the  defen- 
dants are  required,  when  not  otherwise  authorised  or  proTided, 
to  exercise  their  powers  by  by-law.  The  defendants  passed  a  by- 
law for  the  levying  of  the  assessment,  and  they  prorided  by  it 
that  the  moneys  when  collected  should  be  paid  to  the  treasurer  of 
the  township,  and  that  the  treasmrer  sh<m1d  pay  them  to  the  order 
of  a  minority  of  the  trustees,  the  plaintiffs  in  this  suit,  and  it  la 
aTcrred  that  the  pUdntUft  had  notice  of  the  by-law,  and  that  the 
moneys  were  in  the  hands  of  the  treasurer,  and  that  the  treasur- 
er was  ever  ready  and  wilUng  to  pa^  the  moneys  to  the  order  of 
the  trustees,  the  plainUffs,  or  a  migority  of  them,  but  that  no 
order  or  demand  was  e?er  made  on  the  treasurer  for  payment 
thereof.  The  160th  clause  of  the  Municipal  Act  defines  the  duty 
of  the  treasurer  to  be,  to  pay  all  moneys  to  such  persons  and  in 
such  manner  as  the  lawful  by-laws  or  resolntions  of  tiie  council 
direct.  It  is  contended  that  the  defendants  had  no  authority  to 
make  any  such  provision  as  this  by-law  contains ;  but  in  the  ab- 
sence of  any  legislative  enactment  directing  in  what  manner  theae 
monqrs  when  cSRected,  are  to  be  paid  to  the  plaintiils,  and  con- 
sidering that  the  defendants  are  a  municipal  corporationt  and  that 
the  school  trustees  individually,  as  well  as  their  officer  are  likely 
to  be  changed,  I  take  it  that  the  township  council,  upon  the  le- 
vying the  assessment  is  cast,  have  an  implied  right,  and  were 
exercising  a  wise  discreUon  in  providing  by  their  by-law  for  the 
securing  of  the  due  payment  of  the  moneys  into  the  hamtsof  iho 
proper  persona  as  wall  as  for  a  discharge  to  themseWes  and  their 
officer.  I  cannot  say  that  the  mode  adopted  is  unwarranted,  nor 
do  I  thlnjt  it  is  unreasonable.  The  giving  of  an  order  idgned  by 
any  two  of  the  trustees  cannot  be  said  to  entail  trouble  on  then. 
Of.  to  impede  them  or  to  interfere  in  the  exercise  of  tlieir  duUet, 
nor  is  it  inconsistent  with  any  thing  in  the  statute. 

It  appears  to  me  that  the  by-law  was  rather  framed  in  the  inter- 
est oi;  and  for  the  protection  of,  the  rights  of  the  plaintiffs,  and 
the  reasonable  presumption  is  that  they  acquiesced  in  it.  Upon 
this  view  of  the  case  I  am  of  opinion  Uiat  before  the  defendanta 
conld  be  rendered  liable  as  for  money  had  and  received,  that  the 
presentation  of  an  order  or  demand  upop  the  treaaurer  of  the 
defend|ots  was  neocasary. 
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I  euinot  agree  with  Mr.  Sedes,  the  plaintiiff  ooansel,  that  the 
only  demand  necetsary  was  the  issoing  of  a  writ,  or  what  in  the 
old  books  is  termed  a  demand  in  law,  which  probably  originated 
from  the  writ  being  formerly  held  not  to  be  the  oommenoement  of 
the  action,  and  when  it  was  also  held  that  the  oaase  of  the  action 
might  accrue  after  the  issuing  of  the  writ  and  before  the  filing 
of  the  declaration. 

I  have  looked  into  many  of  the  reported  cases  of  moneys  had 
and  receiTed,  but  I  haTe  found  none  except  oases  against  sheiilFs 
in  which  the  question  of  a  demand  arose.  The  particular  circum- 
stances of  each  case  avoiding  or  implying  a  formal  demand,  but 
in  seTf  rai  oases  I  could  see  from  the  statements  reported  that  a 
demand  was  made  before  commencing  proceedings.  I  confess 
that  after  a  good  deal  of  inrestigatien,  I  have  failed  to  diseoTer 
aaitsfaotory  authori^  to  guide  me  one  way  or  the  other,  and  I  can 
only  account  for  the  absence  of  decisions,  that  when  money  was 
in  the  hands  of  a  gratuitous  holder,  as  in  this  case,  it  would  sel- 
dom happen  that  so  Tezatious  a  proceeding  would  be  had  as  the 
beginning  of  au  action  without  a  request  or  demand  of  payment, 
or  to  use  the  expression  of  a  learned  judge,  **  without  trying  to 
obtain  the  object  in  the  way  in  which  men  acting  with  each  other 
ought  first  to  ask  their  rights. " 

The  nearest  class  of  eases  Is  that  against  sheriffii  for  the  non- 
payment of  moneys  IcTied  under  writs  of  execution,  and  after  a 
return  of  money  made.  In  such  cases  it  has  been  held  that  this 
form  of  action  will  lie  without  any  previous  demand,  but  I  think 
there  is  a  wide  distinction.  The  sheriff  receiTes  the  money  in 
the  performance  of  a  duty  for  which  he  is  paid,  and  the  very 
exigency  of  the  writ  requires  the  sheriff  as  said  by  Bttylty^  J.,  in 
Morland  t.  Pellatt,  8  B.  &  G.  772,  to  bring  the  money  into  court 
on  the  return  day,  to  be  pidd  to  the  execution  creditor ;  and 
although  LiUleddU^  J.,  in  the  same  ease  says,  *<  I  am  disposed  to 
go  still  further  and  to  say  that  the  sheriff  was  liable  to  an  action 
for  money  had  and  received  at  the  suit  of  the  creditor,  as  soon  as 
it  was  paid  and  before  the  return  of  the  writ ; "  yet  I  do  not  un- 
derstand that  learned  judge's  observation  to  mean,  without  a 
prerious  demand,  for  during  the  argument  when  Dale  v.  Birch, 
8  Camp.  764,  was  cited  as  a  general  authority  that  the  action  lay 
upon  the  receipt  of  the  money,  he  remarked  in  reference  to  that 
oase^** that  was  after  a  return  was  made,"  and  Parke^  J.,  in 
the  same  case,  doubted  whether  an  action  would  lie  before  the 
return  day  of  the  writ,  and  Mr.  Chitty,  in  bis  first  vol.  of  Plead- 
ing, 866,  in  referring  to  JUttUdMt  dictum  in  the  case  of  Mor^ 
land  V.  Pellatt,  as  to  a  recovery  before  a  return  of  the  writ,  adds, 
but  the  action,  should  not  be  brought  until  after  a  demand  of  the 
money  has  been  made ;  so  I  am  inclined  to  think  that  those 
decisions  rested  upon  the  return  of  the  writ,  involving  the  im- 
mediate payment  of  the  money,  and  avoiding  the  necessity  of  a 
demand. 

The  bearing  of  the  courts  against  the  hardship  of  bringing  an 
action  without  a  prior  demand  is  shown  in  the  case  of  Jeffries  v. 
Sheppard  8  B.  &  Al.  606.  There  the  sheriff  had  been  ruled  to  re- 
turn the  fi,  fa,  and  upon  its  return  was  sued  for  the  amount,  and 
he  applied  to  stay  the  action  on  payment  of  the  amount  of  the 
levy  without  costs,  upon  an  affidavit  that  he  had  been  always 
ready  to  pay  the  money,  and  that  the  action  had  been  commen- 
ced without  any  demand,  and  the  court,  Abhotu  G.  J.,  presiding, 
made  the  rule  absolute  upon  the  ground  that  the  action  had  been 
commenced  without  any  previous  demand.  Lord  MamJUld^  in  a 
case  in  Douglass,  188,  says  **  great  benefit  arises  fhim  a  liberal 
extension  of  the  action  for  money  had  and  received,  because  the 
charge  and  the  defence  in  this  kind  of  acdon  are  both  governed 
by  the  true  equity  and  conscience  of  the  case,"  and  he  then  says, 
"if  the  present  action  had  been  brought  without  notice  of  the 
nature  of  the  demand,  I  should  have  thought  it  could  not  have 
been  supported. "  And  In  another  case  (Gowper,  807)  he  says. 
«<  an  acuon  for  money  had  and  received  is  governed  by  the  most 
liberal  equity,  neither  party  is  allowed  to  entrap  the  other  in 
form."  Considering  that  this  case  may  arise  any  day  between 
the  same  kind  of  corporations,  the  question  naturally  presents 
itself,  at  what  period  and  under  what  circumstances  does  money 
levied,  as  in  this  cnse,  become  money  bad  and  recdved  in  the 
hands  of  the  township  council  ?    Is  it  upon  the  occasion  of  every  ( 


pound  as  it  gets  into  the  hands  of  the  collector  or  the  treasorerp 
or  is  ii  when  the  amount  required  is  collected  ? 

There  must  be  a  time,  and  I  cannot  satisfactorily  determine  the 
time  or  under  what  circumstances  otherwise  then  after  a  demand 
Mid  a  wrongful  refusal  or  neglect.  Under  the  27th  clnuse,  sec.  12, 
of  the  Common  School  Act,  the  pontiffs  could  of  their  own  au- 
thority and  by  their  own  officer  and  without  the  intervention  of 
the  defendants  have  levied  these  moneys.  It  would  be  a  very 
hard  case  indeed  where  a  duty  such  as  this  is  cast  upon  a  town^ 
council  to  levy  assessments  for  the  benefit  and  convenience  of 
school  trustees,  if  without  any  wrongfiil  act  on  their  part  or 
misappUcation  of  the  fiinds,  the  trustees  could  bring  an  action 
ag^nst  the  council  and  mulct  the  municipality  in  costs  without 
any  previous  demand  or  notice  whatever.  If  the  plaintiflii  had 
applied  for  a  mandamus  to  enforce  payment  of  theae  school  moneys 
the  application  would  not  be  entertained  without  showing  a 
demand. 

Per  cur, — Judgment  fbr  the  defendants  on  the  demurrer. 


GHANCBRT. 


(BtporUi  Ay  Tbokai  Homxhb.  Esq.,  LUB.,  Barritttr^Lamy, 


thecorrMt 


pBovnrooT  v.  LomiT. 

Judgment^S^Ubratim-'Mitnpma^abal  of  oomi. 

A  Jndgmaot  was  rMOirtrad  anliwt  **ChiaHu  mrtkif  Lomt  **  which  ^ 
namt  oftli*  deftnduit.    The  reglstntlui  wm  of  a  Jodcmcat  acalnit  «  Ckartea 
WWgr  LoHfd.**    BMy  rafletont. 

T]M<»r«llkata«ri«gtetnttimoraJii4ciMat  Mlvw  hj  Hm  aUrkcf  tha  Qaaan'^ 
Bench,  axpraaad  It  to  be  under  *'aij  hand  and  aeal,"  and  U  betns  olifactod 
that  It  ifaoold  hare  been  ejcpreeaed  to  be  under  the  esa]  of  the  eonrt,  leave  waa 
glwn  to  the  Jodamant  creditor  to  prodnoe  an  aHMsTlt  to  ribew  what  aaal  waa 
raaUj  aflxad  to  thaoartmeata. 

This  was  a  motion  fbr  a  decree  by  the  asrignees  of  a  Judgment 
recovered  against  the  defendant. 

The  pointa  involved  appear  in  the  judgment. 

MeBride  for  the  plaintiib. 

Blak€^  for  defen&nt. 

Bpbaooi,  V.  C— The  qnestion  raised  is  whether  there  has  been 
an  effectual  registntUon  of  the  judgment  recovered  by  the  plaintiffa 
in  the  name  of  Edward  DudUjf  MeMaJUm,  against  the  defend- 
ant. 

The  defendants  alleges  that  the  certifieales  for  registration  are 
defective.  It  is  a  registration  and  a  re-registration.  It  is  pointed 
ent  as  a  defbct  in  the  original  certificate  that  the  style  of  the  court 
is,  ««In  the  Queen's  Bench,"  instead  of  •«  In  the  Court  of  Queen's 

Bench."     The  words  in  the  statute  are,  "  In  the  eourt  of . " 

Another  alleged  defect  is,  the  omission  of  the  words,  **  in  a  plea 
of,"  stating  the  fbrm  of  action.    The  words  in  the  statute  being 

**  In  a  plea  of . "    But  these  poiatg  had  been  raised  belbre 

my  brother  Btten^  in  another  cause ;  and  we  have  since  con- 
sidered them  together,  and  have  come  to  the  conclusion  that  the 
certificate  is,  norwithstanding,  sufficient  within  the  statute.  There 
is  but  one  thing  to  which  the  words  **  In  the  Queen's  Bench  "  can 
apply,  that  is,  the  court  of  Qaeen's  bench,  and  it  is  the  ordinary 
style  by  which  the  court  is  designated  in  its  pleadings  and  pro- 
ceedings. It  is  not  indeed  the  full  statutory  style  of  the  court, 
but  neither  is  the  style  given  in  the  form  of  certificate  given  by 
the  statute ;  the  full  style  being,  **  Her  Majesty's  Court  of  Queen's 
Bench  for  Upper  Canada,"  but  it  is  a  correct  designation  and 
describes  the  Court  of  Queen's  Bench,  and  that  only,  as  much  as  if 
the  words  **  Court  of"  were  introduced.  Those  words  are  proba- 
bly inserted  in  the  statute  only  to  shew,  that  it  was  some  court 
that  was  to  be  designated. 

I  think  it  must  have  been  through  inadvertance  that  the  words 

*'  In  a  plea  of ,"  find  a  place  in  the  form  of  certificate  given 

by  the  statute,  since  the  passing  of  the  Common  Law  Procedure 
Act.  The  certificate  Is  the  act  of  a  ministerial  officer  of  the  court ; 
and  he  can  only  certify  ifhat  appears  by  the  records  of  his  office. 
Before  the  passing  of  that  act,  he  saw  upon  the  face  of  the  roll 
what  the  form  of  action  was ;  it  was  stated  in  so  many  words,  *'  In 
a  plea  of  debt,"  or  *<in  a  plea  of  trespass  on  the  case  upon  pre- 
mises," or  othetwise  as  the  case  might  be ;  but  rince  the  passing 
of  the  act  this  has  ceased  to  be  the  case ;  and  if  he  fills  up  the 
blank  after  the  words,  "in  a  plea  of,"  he  must  do  it  by  finding 
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onft  in  some  way,  what  the  form  of  Mlion  wo«ld  be  If  ezpresMd, 
or  would  bavo  been  but  for  the  paa^g  of  the  aot.  The  attorney 
entering  the  jndgment,  on  asking  for  the  oertiHeate,  mayteli  him, 
bat  he  eonld  not  oertify  for  information .  eo  obtained ;  and  aa  a 
miatstnial  officer  he  has  no  right  to  eerttfy  Arom  oonelosions 
formed  in  his  own  mind.  In  short,  that  is  implied  whieh  in  the 
eertifieates  of  the  regis^ralr  of  this  ooart  is  expressed  "  as  by  my 
books  appear  ;**  or  upon  the  statutory  oertifloate,  *'  aa  by  the 
roll  of  the  smd  Judgment  appears." 

A  further  objeetion  is  taken  to  the  original  oertifieate,  that  it 
does  not  giTO  the  correot  name  of  the  defendant ;  the  error  pointed 
out  is  the  omission  of  a  letter  in  the  seeond  name ;  the  name  in 
the  eerttfioate  being  CharUa  Wtaky  Lount^  the  name  in  the  Jndg- 
ment, ChafU$  WettUy  Lount,  and  that  being  the  eorreet  name. 

The  object  of  the  statute  being,  as  Lord  8t.  hwfiard»  says  of 
the  act  of  1?illiam  ft  Mary,  to  enable  purchasers  to  disoover 
Judgments  by  the  names  of  the  persons  against  whom  they  are 
entered ;  if  the  name  of  a  defendant  were  falsely  entered,  his 
lordship  continues,  as  OwnpU^n  isxt  Cron^Umj  the  Jndgment  will 
be  Toid  against  pmrohasers. 

It  cannot  be  contended,  I  think,  that  the  certificate  must  be 
accurate  to  the  very  letter.  In  the  case  referred  to  the  true  name 
was  Cr<mpton ;  if  it  had  been  spelt  with  two  n's  instead  of  one, 
that  would  not  I  apprehend*  render  the  Judgment  Toid,  but  as  it 
was,  it  was  calculated  to  mislead.  Suppose  an  index  containing 
a  numbw  of  names  and  the  name  of  Crompton  the  one  searched 
for,  the  person  searching  would  not  commence  certainly  before 
'*  (>,"  or  probably  *'  Oro,**  and  would  not  maet  with  the  name 
Cofiyp4*n  at  all ;  or  suppose  the  name  Compton  searched  fbr,  the 
person  making  the  search  would  naturally  leavo  of  after  getting 
to  the  end  of  names  beginning  with  *'  dom,"  so  that  to  hold  a 
purchaser  bound  by  Judgments  against  tlie  one  name,  as  aiFectittg 
the  lands  of  the  other  would  be  manifestly  dangerous  and  unjust. 

But  the  question,  it  appears  to  me  is,  how  is  a  purchaser  bound, 
and  why ;  I  apprehend  it  is  because  he  is  affected  with  nclice. 
If  so  that  which  would  conyey  notioe  to  a  person  of  ordinaryTn- 
telligence  would,  I  think,  be  sufficient ;  either  that  must  be  the 
principle,  or  the  slightest  deviation  in  the  spelling  of  any  one  of 
the  scTcral  names  which  the  judgment  debtor  may  have  will  avoid 
the  registration.  There  is  no  such  strictness  in  any  other  civil 
proce^ing.  I  may  instance  eases  where  parties  have  been  held 
to  bid],  and  where  if  the  names  are  khm  mmanHOj  tlie  defendant 
is  not  dbcharged,  and  the  courts  have  been  1^  no  means  rigid  in 
seeing  tiiat  the  names  sound  exaetiy  alike.    In  ■  v. 

SamolU,  (a)  the  affidavit  to  hold  to  bail  called  the  defendant 
Bennolls ;  in  the  suit  he  was  called  RennoU ;  his  discharge  was 
moved  for,  but  the  court  refused  it,  saying  that  the  mistake  of  a 
letter  in  spelling  the  name,  was  not  a  ground  for  discharging  the 
defendant.  So  Beniditto  and  Benedetto  (6)  were  held  idem  eonantia, 
on  an  appUoation  to  discbarge  a  defendant  f^m  arrest 

In  the  case  before  me  the  surname  is  strictly  correct,  so  is  the 
ehristian  name;  the  intermediate  name  is  spelt  Weflej^^  instead  of 
Wettley.  It  would  require  more  than  ordlDsrily  distfnot  pronun- 
ciation, and  a  very  critical  ear  to  distinfcuish  any  difference ;  the 
mistake  certainly  would  not  entitle  a  defendant  to  be  discharged 
from  arrest — ought  it  to  avoid  a  registration  of  Judgment?^ the 
renter's  index  would  direct  a  person  searching  to  the  right  sur- 
name ;  but  there  might  be  judgments  against  several  of  the  same 
surname ;  the  christian  and  the  second  name,  if  any,  are  points  of 
identity.  Suppose  the  person  searching  to  be  making  his  searches 
on  behalf  of  a  person  proposing  to  purchase  from  CharUe  Weetley 
Ltmnty  finding  a  judgment  registered  against  Charles  Weeley  Lount, 
he  would  surely  be  wilfully  blind,  if  he  had  his  eyes,  to  the  pro- 
bable fact,  amounting  almost  to  certainty,  that  they  were  one  and 
the  same  person ;  there  would  at  least  be  enough  to  put  him  upon 
enquiry,  and  the  judgment  roll  would  at  once  prove  the  identity. 

If  tiie  principle  be  that  of  notice,  as  I  think  it  must  be,  I  am 
satisfied  it  is  a  good  certificate.'  Sappose  the  case  df  a  mortgage 
given  by  this  defendant,  and  an  intending  purchaser  notified  by 
letter  f^om  a  proper  quarter  that  Charlee  Weeiey  Lount,  had  given 
such  mortgage,  it  could  not  bo  doubted,  I  think,  that  he  wcnld  be 
affected  with  notice. 


The  jndgment  in  question  i4»pears  to  have  been  registered  in 
three  offices,  Simooe,  York,  and  the  city  of  Toronto.  The  error 
hae  occurred  only  in  the  registration  for  York ;  there  is  no  ques- 
tion as  to  the  registration  In  Simcoe  and  Toronto,  but  I  think  it 
is  good  also  in  the  county  of  York.  In  this  case  it  is  the  Judgment 
debtor  himself  who  makes  the  objection,  not  an  incumtoancer  or 
purchaser.  It  is  oljected  that  it  does  not  lie  with  him  to  make  it. 
Certainly  the  reasons  for  accuracy  in  bis  name  do  aot  apply  to 
him ;  but  inasmuch  as  registration  is,  or  rather  was,  required  to 
make  the  Judgment  a  chaigCf  I  suppose  it  is  necessary  to  shew 
against  him  that  there  is  a  valid  registration. 

There  has,  -however,  been  a  re-registration,  and  if  that  la 
sufficient  it  is  not  material  as  against  the  defendant  to  shew  tbe^ 
sufficiency  of  the  ibrmer.  Against  this  second  registration  it  is 
objected  (in  addition  to  the  objections  common  to  both)  that  the 
seal  affixed  to  the  certificate  is  not  that  of  the  court,  but  of  tiie 
Clerk  of  the  Crown  and  Pleas ;  the  attestation  being,  •*  In  witness 
whereof  I  have  hereunto  set  my  hand  and  seal  this,"  Ac. 

The  form  of  certificate  given  by  the  statute  contains  no  attesta- 
tion ;  that  is  gratuitous  on  the  part  of  the  officer ;  and  if  it  mis- 
describes  the  seal  really  affixed,  it  will  not,  I  think,  avoid  the 
certificate.  I  think  an  opportunity  should  be  afforded  to  ascertain 
the  foot,  which  can  be  done  either  by  an  inspection  of  the  certificate, 
or  by  an  affidavit  as  to  the  Identity  of  the  seal.  Probably  there 
may  be  no  real  question  as  to  the  fact.  If  there  is,  the  register, 
or  a  clerk  in  the  Crown  office  can  make  affidavit  as  to  its  identity. 

If  it  should  appear  that  it  is  the  seal  of  the  court  that  is  affixed 
to  the  certificate,  the  pUuntiffs  will  be  entitied  to  their  decree  in 
respect  of  their  judgment  as  well  as  their  mortgage. 


(a)  1  Oh.  Bip.  099^  a. 


(5)2Ttant4Ka. 


WaKBIN  Y.  TATI.O&.' — ^Boss  Y.  Tatlob. 

down, 

A  Mortj  fbreoloalAg  ml^wt  to  a  prior  laortg^^euaiioCosIl  theeotaaon  mortgSgof» 

If  be  hM  the  oqoitgr  of  rsdMBBpikm,  to  ghro  OTidanoe  m  to  the  Mnoant  duo  upoa, 

tite  prior  mortgage. 
A  eecobd  mortgecee,  m  eoeh,  cannot  impeach  a  priorregtotewd  mortgaga  m  firtu- 

daleat  and  void  igataMt  efadlton,  hot  a  Jodgnont  creditor,  having  accepted  m 

mortgage,  deee  not  loee  hie  rights  ae  a  Judgiuuit  creditor. 
Where  the  nraal  aflOdaTlt  proring  a  mortgage  debt  ii  made,  the  onus  of  rednciag 

the  amoant  Uee  upon  the  oppoelte  party. 
A  i QdffBMnt  creditor  omitted  to  renreglster  wttbin  three  yean,  Md,  that  be  tbar»> 

by  loat  hie  lien  ae  to  pereona  pnrebaelag  or  boeoming  ineumbranoem  after  that 

tLme,  and  belbre  a  iMegistratliMi  wae  eOiMted. 

These  actions  were  consolidated  upon  the  hearing.  The  facts 
are  set  out  in  the  Judgment  of  his  Honor  Vioe^Thanoellor  Heten, 
upon  the  appeal  fh>m  the  Master's  report. 

The  cause  was  originally  heard  before  his  Honor  Vioe-Chaneellor 
Spragge ;  upon  the  enquiry  there  directed,  the  aooonnta  betweea 
the  parties  were  taken,  and  the  finding  of  the  Master  thereon  gave 
rise  to  the  appeal. 

Proudfoot,  for  the  plaintiff,  Warren. 

Crickmore  and  M.  Vartkoughnet,  for  defendant,  Baldwin. 

McVonaid,  for  Ross,  Mitchell  &  Co. 

Spbaooi,  v.  C. — ^I  think  the  most  proper  order  to  make  A  the 
present  stage  of  the  oaxise  is  simply  to  direct  an  enquiry  as  to  the 
amount  due  upon  the  mortgage  to  Merrick;  the  master  to  enquire 
whether  it  was  given  In  whole  or  in  part  for  moneys  then  due ;  or 
in  whole  or  in  part  to  cover  future  advanoeo. 

I  think  that  the  evidence  of  Taylor  is  not  admissible  upon  the 
question  of  the  amount  due  upon  the  mortgage;  the  equity  of 
redemption  is  in  him,  and' if  his  evidence  could  be  received  to  out 
down  the  amount  due  on  Merrick's  mortgage,  it  would  diminish 
pro  tanto  the  amount  to  be  ultimately  paid  by  himself,  whatever 
the  priority  might  be  as  between  Warren,  the  present  holder  of  the 
mortgage,  and  Ross,  Mitchell,  &  Fisken,  and  other  incumbrancers^ 
It  was  suggested  that  his  evidence  might  be  reoeived  as  between 
Warren  and  other  incumbrancers,  leaving  what  was  due  upon  the 
mortgage  to  Merrick,  as  between  himself  and  Warren,  to  rest  upon 
other  evidence.  He  is  called  upon  two  points,  one  to  shew  that 
there  was  no  consideration  for  the  mortgage,  but  that,  being  in 
embarrassed  circumstances,  it  was  given  to  hinder  and  dday 
creditors,  and  so  is  void  under  the  18th  Elisabeth ;  the  other,  to 
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shew  thivt  if  way  fttnoiiDt  wto  dm  U  wm  a  mnoh  iduiltor  rnhn  thfta 
the  UDonnt  of  the  morigaga  The  letter  wottld  properly  te  matter 
of  aeaooet,  bet  etIU  woidd  bate  ita  bearing  epon  the  fiiet  point : 
epoti  t&a  mete  matter  of  aeeoont  it  is  aotteealtabla  bete,'  or  indoea 
at  aU.  Taylor^  Interaat  tipen  the  fiiat  petet^  it  appaars  to  me,  ia 
to  Avw  the  eonToyanoe  not  ftaedolent^  but  to  reduce  the  amoont 
dtie  apoii  ft^  fbr  this  latter  purpose  bis  aridaiice  ianotreoalvibte/ 
The  oaaatien  is^  whether  it  ia  for  the  fbrmer,  ae  betneen  bissSelf 
and  the  holdar  ef  Ae  martgage,  what  mast  be  the  deorse  If  shewn 
to  be  fraedalentk  and  what  if  not  shewn  to  be  fhmdalent  T  lathe 
letter  ease  be  will  haire  a  right  te  redeem  upon  payment  of  what 
may  really  appear  to  be  dee#  In  the  femier»  he  wonid  have  no 
right  to  ledeem  ateU. 

Bet  here  the  qnestloB  is  between  an  innoaent  pnrohaser  fbr 
Talne  <^  this  mortgage,  for  snob  I  think,  upon  the  etidenoe^  Wer^ 
ren  appears  to  be,  and  a  aobeeqaent  iDeemeranoer.  The  aasigaee 
of  the  mortgage  takea  it  of  oonrse  snl^jeot  to  the  state  of  the 
aooonnt  es  between  mortgagor  and  mortgagee;  but  enppose  there 
to  have  been  really  e  morti^lge  debt,  whether  for  the  whole  amoont 
of  the  mortgage,  or  for  less^  wiU  the  frandnlent  purpose  for  wbioh 
the  mortgage  waiB  made  affeot  an  innooant  asaiguee  f  If  it  eould 
not,  then  Taylor's  OTideeoe  cannot  be  reoelyed,  for  it  is  notreoeiT- 
able  upon  the  question  of  amount,  and  as  between  Warren  end 
subsequent  inoumbraDceke  the  firfiudulent  purpose  of  Taylor  and 
Merrick  Is  immaterial.  If  upon  farther  direotious  counsel  desire 
tb  riaise  that  question  against  Warren,  it  will  be  eompetent  to  them 
to  do  so.  Merrick's  eridenee  is  not  objected  to,  but  I  think  is  not 
to  be  relied  upon  ImpHoltly.  According  to  his  account  Taylor's 
indebtedness- to  him  was  of  a  Tcry  large  amount  TbC  moitgage 
was  ibr  $8500,  and  that  be  sayii  was  obly  for  a  perthm  of  it,  he 
says  a  portion  of  the  oontract  price,  whaterer  that  may  mean ;  bat 
be  adds :  *'  I  having  received  $700  ftom  the  railway  company," 
and  in  his  asrigttm^tto  Warren  he  covenants  that  the  whole 
$8600  was  then  due;  that  it  is  eiearthere«9re  that  he  claimed  the 
two  sums,  so  that  according  to  Ms  iaoconnt,  on  the  28th  of  May, 
1^64,  $tf  0  was  dee  to  him  bedde  a  portion  of  the  item  in  paper 
O.  Then  oataie  the  amount  appearing  in  paper  0.,  £z2(L  which 
sapposing  it  to  be  in  Now  York  carrenoy,  woald  be  $660  more, 
making  in  idl  $4760.  Now  even  his  own  e^denee  boats  oat 
nothing,  even  approaching  that  amount:  Fynn  and  Christian 
assisted  at  the  work ;  their  evidence  would  biuig  the  amaant  still 
lower,  e^ocialWr  that  of  Fynn,  but  I  thought  he  exhibited  a  desire 
to  reduce  it  as  low  ae  possible- 

I  think  it  desirable,  however,  to  say  no  more  at  present  upon 
tiie  qaestioaef  aecdtmt. 

B8tnir,y.  C— The  plalntitf  War^n  tied  his  bill  fbr  Hie  fbr^ 
closure  of  a  mortgage  for  $8800,  made  by  the  defendant  Taylor  to 
one  Merrick,  and  tranefSrrsd  by  him  to  Warren,,  making  the 
defbndants  Bess,  Mitchell,  &  Fisken  parties  as  sabaeqaent  incam« 
branoers,  by  judgment  and  mortgage,  who  aet  ap  esa  defeaee, 
that  the  plaintiff's  mortgage  was  made  to  defraad  era^terraml 
claiming  priori^  over  it  by  reason  of  its  alie^sd  defective  registira- 
tion,  and  in  the  meantime  filed  their  bill  to  establish  their  own 
priority,  alleging  the  same  facts  as  they  had  itated  in  their  answers 
to  th^  other  bill.  Evidence  Was  entered  Into  on  both  sides,  and  by 
the  decree  pronounced  at  the  heariog  of  both  ceases,  which  were 
ooneofidated,  the  validity  and  priority  of  tite  plaintiff  Wanen's 
mortgage  was  eatablished;  and  it  was  refer led  to  the  master  to 
take  an  aooonnt  of  what  was  dee  andar  it,  aad  te  enqalre  whsft  the 
consideration  for  it  waa.  The  master  received  farther  evideaee, 
and  reported  only  £104  dne  on  Wenan's  mortgage  for  principal 
and  interest  Both  parties  have  ezoepted  to  this  report  Warrant 
because  the  whole  amoant  mentioned  in  the  mortgage  was  not 
allowed ;  Boss,  Mitchell,  it  Fisken,  because  the  master  ouf^ht  to 
have  reported  nothing  due  the  defendants  Warren  and  Mernok  to 
the  bill  of  Boss,  Mitchell,  &  Fisken,  having  aUeged  a  diffarent 
consideration  for  that  mortgage  from  the  one  proved,  and  not 
having  proved  the  one  allegea. 

The  flMsts  of  the  case  are,  that  Taylor  was  the  owner  and  master 
of  a  vessel  called  the  "  Matilda,"  which  was  wrecked  in  the  fall  of 
1860,  in  Lake  Ontario,  off  the  defendant  Merrick's  i^rm,  laden 
with  260  tons  of  nulway  iron  for  the  Cleveland  and  Pittsburg 
Bailway  Company.  She  sank  and  lay  in  about  10  feet  water,  on 
a  saa4y  and  graveUy  bottom,  about  half  a  sdle  from  the  shores  and 


about  two  miles  «mI  m  half  from  the  pkee  when  the  casge  eoahl 
be  landed.  Taylor  letaraed  to  Canada,  having  given  ■athovity  Sa 
MavHsk  te  wateh  the  Teasel,  which  remained  in  the  state  I  have 
descffibed  aniil  iSkt  isUewing  spring,  when  Taylor  letenied  to  the 
plsna,  and  bn  the  eharaeter  of  agantof  the  railwayeasapaay  enlweA 
mte  a  written  oontcast  with  Merriok  to  remove  end  land  tlU  oaigo 
of  the  veoseL  This  eoatvaet  la  prodooed  and  pteved.  it  praridat 
tima  if  Merrick  ahoald  aaooaed  in  removing  the  water  fkem  Uie 
vessel  he  should  receive  for  the  work  to  be  parfbrmed  the  sum  of 
$1200;  if  net,  that  he  shoald  receive  a  lax^  sam.  Taylor  was 
adiriaed«  he  says,  and  he  theaght  that  aa  master  of  the  vesaal  he 
ooald  Innd  the  oompany  by  this  Coatnust  Meritok  perfomed  the 
contract  en  bis  part,  and  landed  the  whole  cargo,  bat  did  net 
succeed  in  removing  the  water  that  was  in  the  vessel,  and  waa 
obliged  to  em^oy  grapnels,  and  be  became  tliersfbre  entitled  to 
the  Isf^r  sam  meationed  in  the  eontraet  The  eompaay  fepndl- 
ated  the  eoaetract  and  refWaad  to  pay  more  than  $700,  whieh  they 
did  pay  to  Merrick,  who  however  held  the  ironaslonges  he  eoald, 
in  the  esidaavoar  to  compel  the  company  to  pay  a  lai^er  seas,  bat 
finally  was  obliged  to  relinquish  it,  and  be  eohtent  With  the  $700. 
Taller  then  made  tiie  teoilgage  in  qaestfea  to  aecare  to  Menfek 
the  balance  of  thS  sam  he  had  ceatkracted  to  pay  Mm  Ibr  ralriag 
and  IsMling  the  cargo.  The  moiegage  wee  token  by  Taylor  to 
Canada  for  the  parpcaa  of  legistratien,  and  was  there  ezeaatod  or 
acknowledged  in  the  presence  of  one  Kelly,  on  whose  tmtii  It  waa 
regiitered.  It  remised  in  tbe  registry  office  apparently  antil 
May,  1862,  when  Merrick  end  Taylor  being  at  the  regfatry  office, 
were  attended  at  their  reqaest  by  Mr.  Woods,  to  whom  the  mortgage 
waa  delivered  by  Merriok  ia  the  presenee  of  Taylor ;  and  Marriek 
else  gave  him  instrecttons  with  respect  to  it,  and  Mr.  Weeds  toeic 
a  power  of  attorney  from  Merrick  to  place  hisnalf,  aa  he  says,  in 
a  proper  position  in  tbe  matter.  The  mortgage  rsmalaed  in  Mr. 
Woods'  poassasion  antfl  the  year  1868,  withoata^  ostttoanicatioK 
betweea  him  and  Merrick  with  respeot  to  It  Tbe  prinoipal  aam 
secarad  by  it  foU  dae  in  May,  1867;  the  iatarest,  however,  waa 
paykble  in  the  meantime.  In  the  year  1867  Merrick  sold  thla 
mortgage  to  Wanea»  and  visited  Canada  for  the  farpoae  of 
making  a  saaroh  for  it,  whieh  he  mede  in  the  xt^istiy  eSee 
withoat  SBoeesB,  appeariag  to  have  forgotten  that  he  had  left  It  m 
the  possession  of  Mn  Woods.  Howevec,  he  pieoured  a  certiieato 
of  its  registration,  which  satisfied  Wssren,  and  the^  traasfor  waa 
completed.  The  mortgage  itedf  waa  sapposed  to  be  lost,  but  In 
1868  a  Mr.  Keatiag  advised  Merrick  to  enqaiiee  for  it  of  Mi^  Weoda, 
andimmediatoly  that  applioatton  was  BMde  to  him  pradaaed  It^ 
and  Tctomed  it  to  Memok.  The  present  eait  of  Wanraa  was  thea 
institotsd  for  the  foreolosare  of  this  mortgage^ 

I  may  remaric  that  Messrs.  Boas,  Mitchell,  A  Fisken,  the 
olueotion  of  defective  registration  having  been  oearraM^  ooald  act, 
as  mortgagees,  tmpaeeh  the  plaintiff  Wavren's  sMrtgage  aa  fraa* 
dulent  and  void  agalaat  orsditorB.  Asjudgment  creditors,  howev^,. 
they  could  take  that  ground;  and  of  course  their  acceptance  of  a 
mortgage  did  not  pr<gudice  or  affect  their  rights  as  judgment 
creditors.  The  decree,  however,  estobllshed,  that,  whatever  the 
mortgage  held  by  Warren,  may  have  been  as  between  Taylor  and 
Merrick,  in  the  hands  of  Warren,  who  was  a  b<m^  fid*  pnrohaser 
without  notice,  it  was  good  for  whatever  had  been  aotoiaiy  advanced 
upon  it,  and  reforred  it  to  the  master  to  ascertain  what  amount 
had  bean  advanced  upon  It,  and  what  remained  due  in  respect  of 
it,  and  what  the  consideration  for  it  was. 

Upon  this  enquiry,  the  mortgage  having  been  produoed,  »nd  the 
plaintiff  having  made  affidavit  in  the  usual  manner,  claiming  the 
whole  amount  secured  by  it,  with  interest,  I  think  the  onus  lay 
upon  the  defendants.  Boss,  Mitehell,  k  FUken,  to  reduce  it 

Looking  to  the  evidence  which  was  adduced  befoto  the  heariim, 
and  in  the  master's  office,  I  do  not  think  enough  is  shown  to  over- 
come the  legal  effect  of  the  mortgage  deed.  JSven  eiq>posing  the 
oontract  upon  which  it  was  founded  to  have  named,  as  it  is  sop* 
posed  to  have^dona,  the  snm  of  $8000  as  the  additional  sum  to  be 
paid  in  case  the  wator  could  not  be  removed  from  the  veesel,  I 
should  think,  looking  both  to  the  express  eridenee  and  the  nataie 
of  the  trsnsaction,  that  enough  had  not  bean  ahewn  to  qualify  or 
imp^r  the  legal  effect  of  the  mortgage,  and  that  the  aooonnt  ahoaU 
*?.  T^^  according  to  ito  legal  import  as  it  stands.  The  master 
thinks  that  It  was  a  device  either  to  deCten4  creditors,  or  extort 
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froM  ih9  M^waj  tiottpttsy  the  prioe  ndt  oiriy  of  asvliig  the  eergD, 
bat  ef  rsiaiiig  and  refittti^  ^o  Testel.  The  fontter  hgrpotbeM^  U 
etdaded  by  the  decree ;  Mid  the  Utter  would  not  afftot  the  {Aain- 
tif  a  eliuiis  for  if  the  eervitfes  sti|ra1ated  for  were  i«iide»ed«  Taylor 
woidd  be  e<]ttally  beuiid  by  the  mortgage  td  its  fUn  extent,  whether 
an  iateBtion  ezieted  to  defraud  the  toaiiMMiy  or  net  .1  do  not  eee^ 
howvfer,  tile  groiiiid  of  thtv  latter  enppeellfett. 

I  prfieniiie  the  only  or  the  main  bhanoe  of  rafelttjg:  the  Veasel  1^ 
in  remoting  Oie  water  from  her  hold,  in  whioh  case  'she  oonld  have 
been  T^eed  and  refitted.  But  in  this  event  only  the  smaller  Sirm 
of  $1200  wt>nld  become  payable,  to  which  probably  no  objection 
wotild  be  made.  The  larger  snm  wonld  bei^ome  payabto  oi^ly  in 
the  etent  of  the  water  b^ing  irremotable,  in  Irhich  base*  it  wee 
certainly  much  lets  probable,  perh&ps  veiy  iittpt^babfe,  that  thb 
vessel  would  be  raised,  or  could  be  i^fitted.  it  is  a  remiatkable 
ciretott'slance,  however,  aild  appears  to  have  escaped  the  notice  of 
the  sdidtors  on  both  sides,  inlthough  I  doubt  not  well  ktiown  to 
tilie  parties,  vt  to  som^  of  them,  that  the  contract  naines  as  the 
htfgM>  sttm  to  be  paid  ih  case  it  Should  be  found  ImpoSslhle  to  th- 
move  the  water  from  the  vessel,  not  three  tkoutahd  dollars;  as  was 
rappoeed;  bikt  three  huhSred  dollars.  The"  word  is  too  plain  16 
a&Dtt  of  doubt. 

i  shall  refer  the  ea^qe  bael:  fo  the  master  to  review  his  report 
with  reference  to  the  foregoing  directions,  without  costs,  and  with' 
liberty  to  both  parties  to  adduce  further  evidence. 

As  to  the  appeal  df  Baldwin,  whose  elaim  has  heeh  disallowed 
by  the  master  on  account  of  his  neglect  to  re-register  his  judgment^ 
I  am  inoKaed  to  agree  with  the  master,  and  to  think  his  construction 
of  the  act  correct ;  but  I  do  not  see.  that  it  is  necessary  to  decide 
tbe  point*  inaamuch  as  the  pialntiil  Warren  can  have  no  ol^cction, 
but  must,  rather  desire  .to  retain  Baldwin  as  a  party ;  and  the 
qneett9n  beiween  Boss,,  Blitoheli^  &  06.  and  Baldwin  bap  be  only 
one  of  pripHiy,  and  so  long  aii  pnbrity  u  accorded  to  Uiein,  they 
cannc^t  pomplftin. .  17o  dbubt  ban  be  entertained  ^at  the  defendants, 
Boss,  Mitchell,  U  Fisheh,  must  be  entitled  to  priority,  inasmuch, 
as  th^r  ti^  acciiued  more  ^an  three  years  after  the  r'egiBtraUpn 
of  Baldwin's  judginen't ;  and  even  aobording  to  ^e  cooatruction 
whicbhas  been  apbp  ted  in  Englandi  tatir  priority  would  )>e  incon- 
testable. ^  the  b^  person  entitled  to  require  the  entire  eJiplusion 
of  Baldwih  is  the  niortgagor  Taylor,  who  makes  no  complaint ;  and 
if  he  dia,  I  thini:  I  shbu^  f""'^^  ^^  Baldwin  syn  onportuhlty  of  re- 
reglc||»i{n^J4s  mortgage,  If  he  desired  ijt*  If  piuy  a  question  of 
prionty  naa  ansen,  I  tmnk  Messrs.  Boss,  Mitchell,  &  Fisken». 
must  have  their  costs  of  Hxib  appeal ;  but  if  their  prioHty  is  con- 
ceded, and  they  are  preissing  for  ilie  entire  esclusion  of  Baldwin, 
I  think  it  ahbiud  be  without  costs. 


MbBoicALO!  V.  EooaaB. 


A  flontoilbn  of  Judgment  wm  «k4ciited  Ih  the  ntani*  of  "  IRtfMflte  filM|^  *  the 
«ertMeBto«)rTe0stratkininiBafajiidgmntagalDft'«JftrfflbtiviB«^^  Afel, 
ths  mtotaka  Tlttetad  th«Teglitntlon. 

AinA^  tkst  in  a  owtttkat*  of  Jodgaawt  it  to  ■nffldant  tD  atatt  t^ 
trnedabt. 

Where  aa  etkramWanoer  wl^o  bisected  to  the  order  of  priority  in  wblch  he  was 
liltMd,  apjJMOed  ft6m.  the  finding  of  the  n^Mter,  the  court  considered  this  tliie 
mcM  eonteiflAtoQiQneto  adopt,  atthoiii^lt  wM  open  to  lilta  to  hairemov^ 
diifhsrge  the  niMttr'fl  order. ' 

ThCs  wtt  an  appe«l  frmn  the  mattered  report  misde  tn  arlbiv* 
dosai^si^  bn  <he  grounds  stated  In  the  Judgment  of  Irta  Honor 
Vlee-Ghafioellor  jBSrxm,  before  whom  the  appeal  was  arguM. 

Roaf^  for  the  judgment  creditor,  who  appealed^  cited  amongst 
other  cases  .0eaoba  v.  Oxford^  {\  Jur.  N.  S.  154):  Brandling  y. 
Plummy,  (8  Jut.  %  8. 10 ;  8.  C.  26  L.  ^T:  K:8. ;  Ch.  826. 

Blakt^.  bontra,  .cited  jjnderwood  v.  Lord  Courtownt  (2  8bh« 
k  L.  64r50'  yHTU  QuUh  v,  Ktgutrar  of  MiddUsex,  (15  Q.  B  976); 
8aU  V.  CompUm^  .(1  Wils.  61)  ;  MeQuestim  v.  Campbell. 

Bsnnr,  V.  a^-The.&ots  of  the  case  are^  that  a  Judgment  was 
entered  on  a  oonfeaiMon  agafaisl  the  defendant  by  the  i^peUent 
SbiM,  on  the  22ad  of  Jnne^  in  the  year  1864^  for  the  snm  of  X200 
damageflr  Md  £8  128i.  8d.  oosta.  This  Judgment  was  registered  on 
or  nbovl  th«  MUiie.  day»  in  the  legmtey  of  the  oennljy  of  Hfuroii» 


where  the  land»  eoAprised  in  the  mortgage  in  ^nestioiilB  tMv  <nU 
are  situated.  Thb  Judguieht  was  re^regislered  on  or  about  the 
18th  of  May,  1858,  in  the  same  register-  The  heacBng  of  both 
eertifieatee  t%  **  In  the  (^eett's  Benieh,"  neither  of  then  mentiona 
the  form  of  asetlon;  in  both  the  defsodantis  nailed  ^*Mmik^ 
RodgtfJ*  In  the  year  1866  the  mortgage  in  qneiitioii  •wnb^eseea'^ 
ted  by  the  defendant  Rodpir  to  the  plaintiff  MeDmudd^  and  regis- 
tered in  the  same  year  in  tbe  proper  registiy.  The  ihaster  has 
phMed&nilAanertheplainliffinpointof^pil^^;  •oA  Smith  hm 
preferred  this  appeal,  ag^nel  thiU  deeisicn.  SmUh  might  hnvei 
applied  to  dtschiLrge  the  master's  order,  bnt  the  eou^se  he  has* 
takenwnb,  I.think«  open  tp  Mm,  aiid  it  was  more  eenvenlent- 
than  the  other.  The  master  considered  the  registration  of  the 
judgment,  in  1854,  invalid.  The  grounds  of  his  judgment  do  net 
appear.  The  re^registration  ia  im]^ugned  on  the  ground  that  the 
words,  *'  Court  of/'  are  omitted  tipom  the  heading  of  tiie  eertifteate ; 
that  the  form  of  aotton  is  not  mentioned ;  that  the  name  is  mis- 
polled  ;  and  that  the  true  debt  is  mentioned^  imd  not  the  amomut 
for  Whloh  judgment  is  nemfamlly. entered.  The  two  first  defeete 
bave  been  decided  in  this  eoirt  to  be  inanffident  to  vitiate  the 
Iregistraiioti. 

With  regard  tb  the  tHie  debt  b^t  hientiened,  snpproslng  tiiO 
question  to  )M  tmtondied.  by  deci^on,  I  ehbuld  doubt  wnether  the 
reji^traifbb  #ould  lie  void  oi^^faat  aobount  It  would  be  extremely 
hiischieVoustoalfowaAitiboh'tbtanddebepllveregistrafiotti  Truth 
should  be  the  chaitabter  of  a  ^-egfttry,  as  the  object  of  its  institu* 
tibn  Is  to  inirorta  the  publfb'ef  the  exact  etate  of  the  title,  M  tiiat 
they  may  purchase  and  detl  wi€h  sitfety  kihd  cbttliMoe.  At'th^ 
same  timb  It  can  hardly  be  said  that «  registration  according  to 
the  tenor  of  the  Jddgment  '>frbuld  be  wrong.  Ii|  tru.th  I  think  it 
Wbtdd  be  ttghljr  prbpSr  for  the  eleHcd  U  deviate  slightly  ftom  the 
fbrm  pf^sbribed  byihe  eel -ih  siich  caess,  And  mention  both  tiie 
nbteinU  httousit  cT'the  jddgkhent  iand  the  tirtie  deb^. 

tf  Uib  master  lias  dbb'medthb  '^^stratlbn  in  this  Instance  void 
oh  account  of  the  nomtnial  a&ibnnt  of  the  judgment  not  being.' 
nientioned,  J  should  nbt  diner  ftom  htm.  ;  I  tUnk,  however,  this 
iregi^ratibn  w&s  Void  ot  abbbunt  of  the  mistake  in  the  name.  It 
is  tn^  that' the  clb^e  i^emblance  between  the  two  nanfies  would 
excitb  the  strongest  suspicion  ih  the  mind  of  a  purchaser ;  but  it 
is  impossible  tb  draw  the  line  between  diiferent  sorts  of  mistakes, 
and  it  is  ni^ch  betteir  to  irbquire  a  sblct  .adherence  to  fact.  Ac- 
cording to  the  case  of  SiUe  y.  Conyflon,  the  mistake  of  **  Comptdri^* 
for  "  CroinptaA"  seeiins  to  hskte  vitiated  the  Judgment  I  must 
intend  the  coghovit  to  have  been  signed  with  the  true  ttame,  and 
then  I  think  the  hkistake  irhich  has  occurred  in  the  present  chse 
would  vitiate  the  registration.  It  might  totally  mislead  intending 
puhshasbrs.  I  ftlsb  think  that  th%  fe^stration  bffbbt^'d  in  1854 
becafaie  Void  after  the  l^>eb  of  three  yetihi,  and  that  thb  libn  of  the 
judgment  thereupon  tdtelly  ceiased  as  to  the  debtor  dnd  all  other 
persbns,  and  that  thereby  the  plalntiif ^s  mbHgage  bbbime  iibcel- 
erated. 

It  is  clear  also,  I  think,  that  withregard  to  the  IPrancis  town  lots, 
the  plaintiff  WQi^ld  be  entitled  to  priority  as  to  the  purchase  money, 
and  the  sum  of  £306  agreed  to  be  advanced ;  but  as  to  future 
adyances  I  do  not  see  on  what  ground  he  could  clhim  priority. 
Upon  all  the  .grounds  I  think  the  appeal  should  be  dismissed  with 
costs. 
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Suran  in  al.  y.  Ths  TairsTsiss  or  th^  '*  Fjbst  BndBmb  Dvrcs 

Cbuboh." 

Bamm  ▼.  (Sams. 
A  Bidaritr  of  A  reUglovi  omgraotioa  faaTe  power  to  dlaeolfe  tlnlr  oon^^ 
TmVin  TTlth  ■•i1em«1ii*^V'  wllh  whicb.they  >um^  oonneeted  tbemielvdi  aftar 
fhelr  organlukUon. 

Appeal  from  the  Common  Pleaa  of  FMladelphia.    i)is8enting 
opinion  of 
Tbohpsou,  J.— I  cannot  agree  to  a.  Judgment  of  affirmation  m 
of  the  M>OTe  eases»  and  it !«  duo  to  thb.  profeeaioii  fis  well 


246 


LAW    JOURNAL 


[Sbptbicbb&^ 


M  to-  mjaelf,  that  tk*  reMent  for  mj  dlMont  ftou  the  Jadgmoot 
of  the  nujority  of  my  brethren  ahoald  be  stated.  The  omo  pre- 
B^ta  some  delioate  a&d  Tory  nice  points  in  eiTil  jarispradence. 
Indeed,  I  am  greatly  impressed  with  the  idea  that  the  boandary 
of  mere  oiTil  jnrisdiotion  has  been  transeended  in  arrlTing  at  eon- 
olnsions  below  and  here. 

In  order  to  a  sattsfhotory  nnderstanding  of  what  may  be  said, 
however,  it.  will  be  neoessary  to  present  l&e  facts,  and  state  the 
main  points  of  oontroTsrsy  as  clearly,  bat  briefly  as  possible. 
Dissenting  opinions  most  be  self-sostaining,  as  the  facts  are  not 
entitled  to  be  officially  presented  by  an  authorised  reporter,  and 
ordinary  readers  would  hardly  be  likely  to  hunt  them  up  for  them- 
seWes,  and  iience  the  necessity  for  a  statement  of  them  in  tUs 
opinion. 

The  complainants  claim  to  be  pew-holders  or  renters  in  the 
'<  First  Reformed  Dotoh  Ghorch  of  the  City  and  Ticinity  of  Phila- 
delphia," and  bring  their  bills  of  complaint  against  the  trustees 
of  the  church  to  restore  them,  as  appears  by  the  second  biU. 

1.  From  disBolnng  the  union  formed  in  1818  between  this 
church  in  its  corporatiTC  name  and  capacity,  of  the  *'  ETangelical 
Congregation  of  the  City  and  vicinity  of  Philadelphia,"  and  the 
New  Brunswick  dassis,  an  inferior  church,  indicatory  of  the 
Dutch  Reformed  Church  in  the  United  States,  and  that  it  may  be 
decreed  to  be  unlawfiil  for  the  trustees  of  the  Said  church  to  sup- 
ply the  pulpit  of  the  church  with  a  pastor,  or  to  interfere  with 
the  exerolse  of  that  power  bv  the  consistory  of  the  church. 

2.  In  the  first  bill,  which  tor  oouTenience  I  notice  as  the  second, 
the  prayer  is  to  enjoin  the  trustees  from  applying  the  income,  pro- 
perty and  effects  of  the  church  in  the  inculcation  or  teaching  of 
any  other  doctrine,  faith  or  practice,  than  those  contained  in  the 
Heidelburg  Catechism,  as  expounded  in  its  Calvinittk  inUrpnta" 
Uon^  being  that  gvtwk  by  the  ecclesiastical  assembly  known  as  the 
Synod  of  Dort,  which  assembled  at  Dordrecht,  in  Holland,  in  the 
year  1618  or  1619,  and  from  establishing  in  the  pulpit  of  the  said 
church  as  its  pastor  or  teacher,  any  clergyman  who .  is  not  of 
«<  sound  doctrine"  with  reference  to  this  standard  of  faith,  and 
who  is  not  regularly  ordained  as  required  by  the  charter  and  fun- 
damental articlee  of  said  corporation,  *'  and  especially  Arom'  in- 
stalling in  the  pastorate  of  the  said  church  the  Rcy.  Qeorge  W. 
Smiley,  or  applying  the  income  or  effects  of  said  corporation  for 
his  maintenance,  support  or  salary  as  the  minister  of  said 
church,"  Ac. 

^  These  I  think  are  the  material  matters  embraced  in  the  plain- 
iffs'  two  bills.  Many  things  seepi  to  be  set  forth  in  them  by  way 
of  inducement,  but  being  denied  in  the  answers,  and  not  proTcd 
by  the  complainantSyOonseqaently  go  for  nothing.  Such,  for  in- 
stance, as  that  the  said  **  First  informed  Dutch  Church  of  the 
City  and  TiciDity  of  Philadelphia  was  originally  organized  in 
1809  ;"  that  Tt  was  the  design  und purpose  of  the  fiindamental  law  of 
the  church  that  the  pastors  should  be  Calvinistie  and  not  Arminian 
in  doctrine,  and  should  be  ordained  by  Christian  denominations  so 
holding.  That  illegal  Totes  had  been  giTcn  in  the  passage  of  the 
resolution  for  dissoiying  tiie  union  with  the  dassis,  and  the  like. 

These  things  were  mostly  unsustained  by  proof,  and  where 
there  was  any  testimony  well  dtsproTcd,  the  complainants'  case 
gathers  no  strength  from  such  allegations. 

The  learned  judge  of  the  Conunon  Pleas  oyerrnted  many  points 
in  the  plaintiffs'  bill  as  insufficient  in  law  to  entitle  them  to  relief, 
but  on  certain  other  grounds  to  be  noticed,  decreed  in  both  cases 
in  their  £sTour,  and  hence  these  ajj^peals  by  the  trustees. 

The  members  of  the  association  which  constitnted  this  congre- 
gation and  church,  originally  belonged  to  a  congregation  known 
as  the  ••  Qerman  Reformed  Congregation  in  the  City  of  Philadel- 
phia," which  was  and  still  is  in  ecclesiastical  connection  and 
is  a  part  of  the  German  Reformed  Church  of  the  United 
SUtes.  Its  declared  standard  of  faith  with  the  Bible  is 
the  Heidelburg  Catechism.  The  withdrawal  from  the  church 
took  place  in  1809,  and  all  the  testimony  accords  in  proring 
that  the  separation  was  not  schismatic,  but  only  because  tiie 
seceding  members  wished  to  haye  church  seryice  in  English  in- 
stead of  Oerman,  as  more  profitable  and  suitable  totha  edtnoation 
and  tastes  of  the  youths  belonging  to  them.  Not  being  able  to 
secure  this  in  the  old  chnreh,  they  accordkigty  withdrew  and  aeso- 
eialed  themsalTes  as  a  ccngregUioB  at  fiitl  uodtr  thfettama  of -the 
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Second  Reformed  Association,"  certainly  regardSng  the  church 
they  left  as  the  same  in  faith,  and  to  be  considered  the  firsi  Gar- 
man  Reformed  Church.  Thi^  soon  purchased  a  burying  ground* 
procured  a  place  to  hold  public  worahip,  and  organUed  formally 
as  a  congregation  by  the  name  of  the  **  Byangelieal  Reformed 
Congregation  of  the  City  and  yidnity  of  Philaddphia."  By  this 
name  they  were  incorporated  by  the  courtin  1810,  and  to  the  trus- 
tees duly  appointed  under  the  charter,  the  title  to  the  buying 
ground  and  the  church  lot  was  conyeyed  in  trust  for  the  congre- 
gation. Fundamental  articles  for  the  goyemment  and  declaratory 
of  a  standard  of  the  faith  of  the  congregation  were  adopted,  and 
remain  unchanged  until  this  hour,  excepting  only  in  the  namea. 
The  temporalities  of  the  church  were  committed  to  the  trustees, 
and  upon  them  also  deyolyed  the  duty  of  calling  or  inyiting  can- 
didates for  the  ministry  when  there  was  a  yacancy,  the  eyentnal 
employment  of  whom  depended  on  a  yote  of  the  congregation. 
By  the  Fundamental  Articles  the  pastor  was  required  to  be  of  the 
"  Reformed  or  Presbyterian  denomination,  regularly  ordained,  of 
sound  doctrine,  and  unblemished  character."  And  **  he  must 
preach  the  word  of  Ood,  and  doctrines  of  Jesus  Christy  according 
to  the  Prophets  and  the  Aposttes,  and  the  precepts  conlmned  in 
the  Heidelburg  Catechism."    Rub's  and  Reg.  art  1. 

'*  The  spirituiA  aflUrs  of  the  congregation,"  according  to  art. 
IV.,  **  shall  be  under  the  goyemment  of  the  minister  and  seyen 
elders,  who  rimll  form  a  session." 

By  Art.  IX.  of  the  charter  it  is  declared,  it  shall  not  be  con- 
strued to  preyent  the  congregation  ttom  '*  uniting  with  any  other 
Christian  denomination  whenever  It  shall  appear  to  a  minority  of 
the  members  of  said  congregation  to  be  for  their  adyanlage." 

Under  this  charter  and  these  fundamental  articles  the  congpre- 
gation  remained  for  seyeral  years.  It  was  their  desire,  and  &ey 
made  eilbrts,  to  procure  a  minister  of  the  German  Reformed  de- 
nomination to  preach  to  them  in  English,  but  were  unsuooeasful. 
They  procured  a  Clergyman  of  the  Presbyterian,  and  after  him, 
one  or  more  ministers  in  succession  of  the  Dutch  Reformed  de- 
nomination, to  preach  in  English.  The  question  was  often  agi- 
tated about  an  union  with  some  other  church  Judicatory,  but  neyer 
settled  until  in  1818,  during  the  pastorate  of  the  Rey.  Dr.  Brod- 
head,  of  the  Reformed  Dutch  Church,  when  an  union  or  connec- 
tion was  formed  with  the  dassis  of  the  Reformed  Church  of  New 
Brunswick,  New  Jersey.  This  was  brought  about  doubtless  by 
the  infinenoe  of  thin  reyerend  gentleman,  for  before  his  time  the 
project  of  union  had  always  fhlTed.  In  the  proyisional  resolutions 
of  the  congregation,  a  declaration  is  made  which  indicates  the 
presence  of  a  yery  partial  adyocate  fbr  that  peculiar  church,  fbr 
the  act  is  put  upon  the  ground  that  *'  from  religious  edncation 
and  habite  we  (the  congregation)  are  more  closely  connected  with 
the  Low  Dutch  Reformed  Church  than  any  other  denomination." 
It  is  difficult  to  bdieye  that  this  declaration  was  intended  by  the 
congregation  to  mean  so  much  as  is  attributed  to  it  now.  This  is 
to  say,  an  expression  of  preference  fbr  the  faith  and  practice  of  a 
church  in  which  the  members  had  not  been  tnuned  and  brought 
up,  oyer  one  in  which  fh>m  infancy  they  had  been  accustomed  to 
worship,  as  had  their  fathers  before  them.  I  utteriy  discard  this 
as  eyidenoe  of  a  preference  for  the  doctrines  of  the  Heidelburg 
Catechism,  as  now  claimed  to  haye  been  understood  by  the  con- 
gregation, although,  perhaps,  it  might  haye  been  by  the  penman 
so  designed.  It  must  not  be  allowed  the  weight  of  a  feather 
against  the  solemn  declaration  in  the  fundamental  articles,  and 
the  known  fhiih  and  practice  of  those  who  adopted  them.  They 
were  German  Reformed  in  sentimaat,  and  thdr  standard  of  faith 
wss  the  Heiddburg  Catechism,  which  it  is  proved,  from  many 
sources,  is  not  essentially  Calyinistio,  and  toleratee  a  diyeraity 
of  belief  on  a  subject  which  is  a  dogma  of  the  Dutch  Reformed 
Church,  namely,  the  doctrine  of  limited  atonement 

In  1816  this  first  step  was  followed  by  another.  The  hame  of 
the  church  was  changed  from  the  name  by  which  it  was  briginally 
incorporated  to  the  •*  First  Reformed  Dutch  Church  of  the  GSty 
and  yicinity  of  Philaddphia."  But,  as  already  said,  no  ohange 
was  attempted  in  the  Fundamental  Articles.  They  remianed  as 
originally  declared,  and  I  may  as  wdl  say  here  that  hy  them  the 
identity  in  fhlth  and  practioe  of  Uie  church  is  to  be  asotrtained 
for  the  purpose  of  giving  the  proper  directicn  to  the  Imsta  in  its 
IhTour.    Soma  Inoongruiiy  In  tibe  fonna  of  goyenuoaut  took  place 
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after  the  conneetion,  arising  from  an  admixture  of  those  belong- 
ing to  the  Patch  Charoh  with  those  proYided  for  in  the  articles  of 
Incorporation  of  the  church  in  question.  Sucih  as  a  change  in  the 
fbrm  of  calling  a  minister,  and  the  establishment  of  a  consistory 
to  take  the  place  of  the  church  session.  These  were  acquiesced 
in,  bat  thej  were  sheer  interpolations^  for  the  articles  of  union 
did  not  proTide  for  a  single  change  in  ihe  machinery  of  goTcm- 
ment  provided  by  the  oongregation  for  its  own  goTemment.  In- 
deed it  \a  not  dfumed  that  the  original  articles  were  altered  or 
modified  in  the  least  Hence  it  is  not  improper  to  say  that  a 
goTemment  and  practice  not  authorised,  was  usurpation;  of 
course,  therefore,  these  things  furnish  no  proof  of  the  faith  of  the 
church,  but  rather  of  a  disposition  to  assent  in  silence  to  what 
was  deemed  immaterial  in  points  of  difference. 

From  1815  until  1B60  we  hear  of  no  difficulty  in  the  church. 
About  the  last  mentioned  period  a  new  church  edifice  was  erected 
by  the  congregation,  which  had  increased  in  strength  and  import- 
ance. A  pastor  was  wanted,  and  was  called  hy  the  trustees,  in 
conformity  with  the  articles  on  that  snlyect,  and  elected  by  the 
congregation,  and  so  recorded  on  the  books  of  the  consistory.  The 
classis  of  the  Dutch  Chureh,  in  some  way  not  disclosed,  claimed 
the  right  to  superriie  the  action  of  the  trustees  and  congregation 
in  these  matters.  They  assembled,  appointed  a  committee  to  call 
on  the  pastor  to  declare  his  faith,  and  to  submit  to  an  examination 
by  the  classis.  The  minister  elect  declared  his  adherence  to  the 
standard  of  the  congregation,  but  denied  the  dogma  of  the  Dutch 
Chnrch  on  the  subject  of  a  limited  atonement  as  promulgated  in 
the  canons  of  the  Synod  of  Dort,  and  refiised  to  submit  to  disci- 
pline on  this  point  by  the  classic.  Whereupon  the  committee  re- 
commended the  passage  of  a  resolution  by  the  classis,  **  that  as 
the  election  was  null  and  roid  on  account  of  unsoundness  of  doc- 
trines, that  the  consistoiy  proceed  to  call  a  pastor  in  accordance 
with  the  rules  and  constitution  of  the  Reformed  Dutch  Churcli, 
as  thou^  no  call  had  been  made  upon  the  Rct.  GeoMe  W.  Smi- 
ley." This  resolution  was  unanimously  adopted  by  uie  classis. 
After  this  action  of  the  classis,  the  trustees  called  a  coagregi^ 
tional  meeting  of  the  church,  to  consider  the  question  of  dissoiT- 
ing  the  existing  connection  with  that  body.  Immediate  action 
thereon  was  prcTcnted  by  an  application  for  an  injunction  to  re- 
strain the  action  in  this  matter.  The  special  injunction,  howerer, 
being  reffeised;  the  congregation  reassembled  pursuant  to  adjoum- 
ment,  and  on  the  7th  of  February,  1861,  did  by  a  rote  of  seTenty- 
Htc  to  sixty,  declare  their  union  with  the  clattb  of  the  Dutch 
Church  dissoWed  and  at  an  end. 

The  complainants  now  contend  that  this  rote  waa  ineiFeoinal  te 
dissoWe  the  connection.  That  the  whole  number  of  the  congre- 
gation entitled  to  vote  was  one  hundred  and  six^,  and  that  a 
majority  of  tiiat  number,  ris :  eighty-one  in  the  affirmative  was 
necessary  to  effectual  action.  On  the  other  hand,  it  is  insisted 
tliat  it  was  a  constitutional  Tote»  there  being  a  m^ority  of  tiie 
whole  body  present,  and  a  clear  majority  of  thai  number  voting 
in  the  affirmative.  The  learned  judge  concnrred  in  the  views  of 
the  plaintiffs,  and  on  the  final  hearing  granted  the  injunction 
prayed,  namely,  to  restrain  the  trustees  of  the  congregation  from 
interfering  with  the  authoritv  of  the  consistory  **  in  the  disoharoe 
of  their  offices  and  duties,  which  hy  the  faith  and  practice  of  the 
Reformed  Dutch  denomination  of  Christians,  or  by  the  usage  and 
practice  of  the  First  Reformed  Dutch  Church  of  the  Citar  and 
ricinity  of  Philadelphia,  pertained  to  the  consistory  of  said  chnrch, 
and  especially  in  the  office  and  duty  of  providing  preachers,"  ftc., 
and  they  be  required  to  keep  open  the  church  and  its  pulpit  for 
such  clergyman  as  maybe  selected  by  the  contUtorffof  »aid  church^ 
In  short,  the  decree  covered  the  whole  ground — determined  agalnsi 
the  dissolution  of  the  connection — the  right  ef  the  trustees  to  call 
a  minister,  and  the  elligibility  of  a  minister  so  called  and  elected 
by  the  congregation. 

The  decree  rests  solely  on  the  insufficiency  of  the  vote  of  the 
eongregstion  thus  taken  to  dissolve  the  union.  The  rights  by  a 
constitutional  vote  to  dissolve  the  union  was  admitted  by  the 
learned  judge.  I  am  at  a  loss  to  comprehend  how  it  could  be 
denied  indeed.  I  do  not  understand  that  it  is  by  the  plaintiff*' 
counsel.  The  union  to  be  formed  by  the  act  ef  competent  parties. 
Kach  admitted  the  other  to  be  so*  by  entering  into  and  conanm* 
mating  the  arrangement     The  effect  of  the  nmon  did  not  igfw 


facto  extinguish  the  distinct  existence  of  either.  They  were  sepa- 
rate bodies  in  union,  for  an  agreed  purpose.  It  was  the  cosi^aol 
that  held  them  in  union,  and  that  dissolved,  each  remained  as  be- 
fore. The  article  in  the  charter  quoted,  exprtesee  this  Ideai  by 
declaring  it  to  be  the  right  of  the  congregation  to  unite  with  oiy 
Christian  denomination  wluneoer  it  shall  appear  to  be  to  their  ad- 
vantage. It  regards  them  in  union  or  otherwise^  te  be  what  the 
charter  made  them,  a  distinct  corporate  body.  The  argument  thail 
assimilates  the  exercise  of  this  right  to  the  execution  of  a  power 
which  becomes /onc/tft  by  execution,  confounds  plain  distinctions. 
It  was  a  declared  right  inhering  in  the  corporation  to  be  exercised 
like  any  other.  Such  right  as  exigencies  or  chance  should  require. 
No  other  limits  are  put  upon  it.  It  is  utterly  unlike  the  thing  to 
which  it  is  compared.  The  very  nature  of  a  power  ordinarily,  re 
to  enable  one.  to  do  something  lor  another.  When  the  act  is  per- 
formed the  power  is  exhausted,  and  the  agent  has  no  fbrthev 
authority.  Ilat  the  right  of  a  corporation  to  act  according  to  ita 
discretion  vfkenever  its  interests  justifies,  action  is  a  general  HghV 
and  is  not  in  the  nature  of  a  power.  It  is  part  and  parcel  of  the 
franchise.  But  I  need  not  elaborate  this  for  the  following  eases, 
all  recognise  the  right  of  dissolving  eeclesiasticat  oonneotieofl  like 
this ;  Com,  v.  Oreen^  4  R.  581 ;  JTohmon  v.  The  PreibpUritm  Oon^* 
1  W.  &  S.  ^ ;  MOUr  v.  GaUe,  2  Denio,  688. 

The  right  to  dissolve  being  establlehed,  the  remaining  inquiry 
is  whether  it  wae  eonetitatieiiaUy  effective  in  tiris  ease.  On  thb 
point,  I  think  the  learned  jndge  erred* 

Tliere  Is  a  common  Inw  rule  for  the  aaeei'tainment  of  the  senee 
ef  public  bodies  where  no  written  rnlee  exist  Where  m  delikenr- 
tive  body  is  cempoeed  ef  indepcBdent  membeni,  text  writers  and 
jndieial  avtherity  nalte  in  slating  tilie  rale  to  be;  that  the  oujority* 
ef  theee  who  attend  alter  notice  can  effBCtnally  net ;  Angell  & 
Ames  on  Corp.,  601,  600,  606 ;  Wills  en  Mnnieipal  Corp.,  06.  To 
tbie  cffiBctisiKM  V.  Wktttakir,  9  B.  ft  C.  648.  In  6Witn^  v.  f^i^, 
7  Act  h  L.  438 ;  a  parish  vote  was  to  be  held  by  elinroh  wardens, 
and  the  parishoners  in  testfy  assembled ;  it  was  held  that  the 
church  wardens  could  legally  act  on  the  premises  if  the  parishoners 
did  not  attend,  and  if  they  did  attend  the  nuj^^n^J  would  oontrolo 
A  congregation  Is  a  publtc  body,  composed  of  indefinite  numberst 
as  much  so  as  amumcipal  oorpotatibn,  and  should  be  governed  by 
the  same  rules. 

But  even  if  it  be  claimed  with  corporations  with  definite  numbers 
of  shareholders,  the  rule  is  also  clear ;  there  the  maporUy  of  th» 
wKoU  being  assembled,  the  m^ority  of  the  assembly  is  the  oon- 
troUhig  power.  The  maxim  is  '*  uftt  mnfor  j^ar§^  iii  totum"  the 
absent  being  supposed  to  take  sides  and  be  included  in  the  greater 
part;  drant  on  Corp.,  6d,  69,  70,  and  166;  Angell  &  Ames,  499; 
Reff.  V.  Baiiifft  of  Ipnoieh,  8  South.  166.  In  the  case  of  St  Mary's 
Church,  7  S.  ft  R.,  Gibson,  J.,  said  that  "  where  no  spedat  pro- 
vision is  made  by  the  charter,  the  whole  are  bound  by  the  decision 
of  the  msjority  of  tiie  corporators  present.  So  in  Unbstanoe  ir 
Jokfi9on  V.  Qreen,  and  this  was  the  rule  of  the  Roman  law :  **  nper- 
tun  ad  uniperso*  quod  publiee  fit  per  majorem  parte," 

The  rule  is  one  of  necessity,  and  needs  no  authority  to  support 
it  The  vote  in  this  case  was  by  a  mtgority  of  the  whole  number 
assembled.  This  expressed  the  will  of  that  assemblage  as  fully 
in  law  as  if  every  member  had  voted  in  its  fsvor,  if  there  was  no 
express  rale  requiring  a  different  number.  Was  there  any  such 
rule? 

When  we  return  to  the  charter,  and  the  rales  and  regulations 
for  the  government  ef  the  congregation  in  search  for  such  role,  no 
such  rule  is  to  be  found.  And  it  is  a  significant  fset,  that  when- 
ever a  greater  number  than  a  msjority  is  required,  in  other  esses 
it  is  provided  for,  and  the  occasion  stated.  Rulee  in  the  election 
of  a  minister,  he  must  be  chosen  by  "  sasajority  of  the  vetee  ef  the 
qualified  voters."  On  the  dbmissal  of  a  minister,  **  twihMrde  of 
the  whole  number"  of  the  oongregation  most  agrecb  To  alter  any 
fundamental  article,  ••  two-thirds  of  the  members  present  unsl 
coincide  in  the  same." 

Here  we  have  three  different  ralee  applioable  to  three  different 
occasions  which  may  arise,  but  to  no  other,  they  are  all  special, 
none  of  them  touch  this  vote  therefore,  the  rule  of  the  common  law 
must  spply,  for  none  other  is  provided,  and  whether  the  meeting 
be  considered  as  of  indefinite  numbers,  or  that  of  a  close  eorpera^ 
tion,  the  rale  of  the  majority  of  the  aspects  above  stated  ecnirnls. 
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Art.  IX.  of  the  charter  declares  that  the  congregatioa  has  the 
power  of  uniting  with  any  denonunation  of  Christians  whenwer  it 
shall  appear  to  a  majority  of  the  members  to  be  for  their  advantage. 
Sapposing  this  to  be  a  rale  regalatiog  the  number  necessary  to  TOte 
for  a  union,  it  goes  no  farther.  It  does  not  establish  a  rule  on  the 
question  of  dissolution.  It  was  wise  to  limit  the  power  to  carry 
the  congregation  oat  of  its  normal  conditions ;  for  otherwise  its 
faith  might  be  subrerted,  and  the  eh  arch  and  the  trust  destroyed ; 
and  it  was  equally  wise  to  allow  a  greater  facility  of  return  to  its 
original  status  as  authorised  and  fixed  by  its  fandamental  laws. 
That  condition  would  be  presumed  to  be  lawful,  which  the  condition 
in  a  union  might  be  doubtful.  These  were  the  reasons,  I  think, 
for  learing  the  rule  spedal,  applicable  only  to  action  in  one  direc- 
tion. 

It  is  dear,  therefore,  that  no  rule  existed  to  require  a  greater 
TOte  to  effect  a  oonstitational  dissolution  of  the  connection  between 
this  congregation  and  the  olassis  of  the  Dutch  Church,  than  that 
which  was  given  on  the  7th  February,  1861.  It  was  a  majority  of 
the  whole  number  present,  who  were  a  majority  of  the  whoU  mem- 
bers of  the  congregation,  a  lawful  quorum.  The  court  erred, 
therefore,  in  my  opinion,  in  disregarding  the  common  law  rule  when 
no  other  rule  existed  to  gorem  the  case,  and  in  decreeing  the  act 
of  dissolution  of  the  date  mentioned  as  unconstitutional. 

2.  The  decree  in  this,  the  first  of  these  bills,  will  now  be  noticed. 
It  enjoins  the  respondents  from  employing  or  applying  tiie 
resources  of  the  church  to  the  support  of  any  minister  who  shall 
teach  any  other  doctrines  of  faith  than  is  inculcated  by  the 
*<  Heidelburg  Catechism,  as  the  same  is  expounded  in  its  Caltfmiatie 
interpretation,  being  the  interpretation  given  to  the  same  by  the 
Synod  of  Dort,V  or  any  clergyman  **  not  of  sound  doctrine  with 
reference  to  said  standard,"  and  not  regularly  ordained  as  required 
by  the  charter  and  fundamental  articles  of  the  congregation,  and 
especially  from  employing  as  pastor  the  Rev.  George  W.  Smiley. 

The  faith  of  a  religions  body  can  only  be  passed  upon  by  the 
eiril  courts,  where  incidental  to  a  question  of  property.  When  a 
society  or  church  has  acquired  property,  the  law  maintains  the 
trust  of  it  for  the  uses  and  purposes  designed  \ry  the  founders.  To 
ascertain  whether  the  trust  is  properly  administered  in  accordance 
with  this  design,  It  often  becomes  necessary  to  inquire  into  the 
ftkith  and  practice  of  those  claiming  to  be  beneficiaries.  It  is  only 
in  this  aspect  that  temporal  courts  have  jurisdiction  to  have  doc- 
trinal points  in  theology  discussed  at  all.  It  is  only  for  the  pur- 
pose of  ascertaining  the  identity  of  the  present  use  with  the 
original  dedication,  that  it  is  allowed  ;  AUomfy  General  t.  Pear- 
tan  8  Mer.  862;  MUler  t.  Gales,  2  0enio,  492*;  Prethyterian 
Church  ▼.  Johnston^  I  W.  &  S.  9 :  St  Mary's  Church,  7  S.  &  B. 
617. 

This  line  of  authority  brings  systematically  before  us,  it  is  sup- 
posed, a  certain  point  of  this  logical  doctrine  in  the  case  in  hand. 
The  trust  property  here  is  held  for  the  use  of  a  congregation,  whom 
fundamental  articles  require  that  its  ministers  **  must  preach  the 
word  of  God,  and  the  doctrines  of  Jenu  Chriat,  according  to  the 
Prophets  and  Apostles,  and  to  the  principles  contained  in  the 
Heidelburg  Catechism." 

Now  I  think  it  obrious,  that  what  is  meant  by  this  declaration 
is,  that  the  teaching  must  be  the  general  doctrines  of  the  standard ; 
those  which  harmonise  with  the  riews  of  Protestant  and  Reformed 
denominations  of  the  general  doctrines  of  the  Christian  Church. 
The  dedication  is  in  a  general  sense,  and  if  peculiar  dogmas  not 
generaUg  receiTcd  as  elements  in  all  Reformed  Churches  were  in- 
tended, they  efaould  have  expressed  or  necessarily  to  be  implied, 
or  they  cannot  be  recognised,  for  there  is  no  rule  by  which  to  prore 
they  were  included  in  the  laws,  and  these  fundamental  articles 
were  for  an  independent  church,  and  union  with  any  of  different 
faith  was  not  contemplated.  This  being  so,  a  subsequent  union 
would  not  change  the  objects  of  the  trust.  I  grant  a  difftsrent  rule 
would  hold  had  the  trust  been  crented  with  a  riew  to  the  support 
'of  religion  or  doctrines  in  connection  with  some  specified  denom- 
ination. There  the  rule  seems  to  be  that  the  trust  will  be  admin- 
istered to  the  tenets  of  the  latter.  But  this  was  not  the  case  here. 
Neither  was  the  dogma  declared  to  be  essential  in  the  original 
articles,  nor  was  the  oonneetion  necessarily  to  be  with  a  church 
which  held  it;  and  here  tibia  rule  of  administration  of  the^ust 
4loe8  not  apply. 


There  was  no  such  designation,  and  the  congregation  micht 
haTO  remained  independent  indefinitely,  and  then  its  tenets  would 
be  determinable  only  by  its  fundamental  principles,  as  declared  in 
its  written  testimonies  and  practices.  Did  its  Tolnntary  union  with 
a  judicatory  of  a  distinct  church  organisation  change  these  fanda- 
mental principles  T  I  think  not,  and  I  think  the  object  of  this 
connection  was  fbr  the  purpose  of  christian  association,  adrice  and 
interrention,  in  ease  of  congregational  dissensions  in  spiritual  or 
doctrinal  matters  only.  Goremment  was  abdicated  by  the  inde* 
pendent  church,  and  by  not  one  written  line  nor  word  was  it  con- 
ceded to  the  Dutch  church.  But  eren  if  that  point  were  conceded, 
and  gOTCmment  allowed  to  the  classis  what  was  to  be  the  power 
and  principles  of  the  goTcmment!  I  candidly  answer,  I  think 
they  were  to  be  those  established  by  the  written  articles  of  the 
church,  and  the  practice  growing  out  of  the  faith  of  its  members. 
It  cannot  be  seriously  contended,  that  it  lost  Its  dlstinctire  charac- 
ter by  the  union.  To  hold  this  would  be  to  assert  that  onion  was 
absorption,  and  that  by  the  act  the  charch  which  I  denondnate  as 
the  expellants,  became  a  part  of  the  Dutch  charch.  As  this  is 
not  claimed  then,  I  hold  that  if  all  its  characteristics  were  not 
changed  by  the  union,  none  were.  They  were  all  equally  ^Ital, 
and  by  all  overwhelmed  and  absorbed,  I  repeat  none  can  be  claimed 
to  hare  been.  There  was  no  written  consent  or  protocol  eren 
to  that  offset  The  original  fundamental  articles  remidned  nn- 
changed — the  change  of  name  however  for  whaterer  object  designed 
had  no  effect  on  the  principles  of  the  congregation.  These  must 
stand,  and  this  controversy  turns  on  them. 

According  to  the  rule  already  stated,  we  inquire  what  were  the 
principles  of  this  congregation  in  its  creation  and  incorporation  ? 
By  these  the  question  must  be  determined  whether  there  has  been 
any,  or  there  is  about  to  be  any  diversion  of  the  trust  property  in 
the  employment  of  a  minister  performing  the  faith,  and  called  ac- 
cording to  the  fundamental  articles  of  the  church  as  has  been  the 
Rev.  Mr.  Smiley?  Let  who  will  determine  this  question,  the 
synod  or  olassis  of  the  Dutch  church,  the  court  below,  or  this 
court,  it  must  be  by  the  tenets  of  the  church  when  founded,  or  by 
I  showing  a  clear  change  of  fundamental  principles. 

On  this  point  we  may  notice  the  fact  before  referred  to,  that  the 
founders  of  this  church  were  a  portion  of  a  Qerman  Reformed 
congregation,  whose  standard  of  fkith  was  the  Heidelburg  cate- 
chism. To  whom  had  been  preached  its  doctrines,  independently 
of  and  against  the  dogmas  of  **  limited  atonement,"  as  held  by  the 
Dutch  church.  The  testimony  of  Rev.  Dr.  Helfenstein,  now  eighty- 
six  years  old,  and  the  pastor  of  the  German  Reformed  church  at 
the  time  of  the  succession,  proves  this ;  so  does  Henry  Jordan, 
one  of  the  fbunders  and  original  contributors  to  the  church  out  of 
which  this  controversy  has  arisen ;  so  also  do  Mr.  Offerman  and 
Bfr.  Benser.  These  ancient  witnesses  all  belonged  to  the  present 
charch,  and  three  of  them  assisted  in  founding  the  new.  These 
witnesses  prove  the  ftiith  and  practice  of  the  present  church. 
That  in  the  Heidelburg  Catechism  was  taught  the  doctrines  of  free 
grace  and  unlimited  atonement.  Not  one  word  of  testimony  was 
given  by  the  complainants  to  disprove  this.  I  have  already  said, 
and  the  proof  shows  it,  that  the  separation  was  not  about  any  dif- 
ference in  doctrine,  bat  only  because  those  who  left  wanted  the 
doctrines  of  their  church  taught  in  English  for  the  benefit  of  their 
children. 

That  the  new  congregation  bad  no  intention  of  changing  Its  for- 
mer doctrines  of  faith,  is  also  apparent  in  the  fact,  that  £e  name 
they  assumed  before  complete  organisation  as  a  charch,  was  the 
*'  Second  Reformed  Association :"  second  to  what  t  Certainly  to 
the  parent  church  which  they  deferred  to  as  first  in  that  series  in 
Philadelphia.  Again,  when  incorporated,  they  adopted  as  their 
corporation  name,  <*  The  Evangelical  Reformed  Congregation  of 
the  City  and  vicinity  of  Philadelphia."  This  name  was  consistent 
with  an  agreement  in  doctrine  with  the  parent  stock ;  of  itself, 
however,  this  only  amounts  to  a  negative  of  any  idea  of  a  depar- 
ture in  doctrine.  But  what  is  more  to  the  point  and  decisive,  I 
think,  is  the  question  of  present  consistency  of  the  church  with  the 
doctrines  of  the  church  as  founded,  are  the  fundamental  articles 
of  the  charch  originally  adopted  and  never  altered. 

These  adopt  the  Heidelburg  Catechism  as  a  true  exposition  of 
Scripture,  and  as  the  standard  of  faith  to  be  taught  by  their  minis- 
.ters,  and  to  be  Subscribed  to  by  the  elders,  who  with  the  minister. 
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hare  the  Bpiritual  conoem  of  the  congregation  in  charge  as  a 
churoh  session.  Witnesses,  writers,  and  Jadieial  decisions  ooncar 
In  saying,  that  in  this  form,  and  without  the  doctrine  of  a  limited 
atonement  being  considered  an  element,  is  the  Heldelbarg  Cate- 
chism accepted  as  the  standard  of  faith  of  the  German  Reformed 
Chorcb.  Testimony  of  Reir.  Albert  Helfenstein,  sermon  of  Rct. 
Dr.  Bomberger,  of  German  Reformed  Chnrch,  in  Race  Street,  1860. 
(The  Old  Paths,  by  J.  F.  Berg,  1846.)  MUler  t.  GalU,  2  Den.  492. 
Errors  and  Appeal,  New  York ;  Marcnsley  Reo.  Vol.  4,  p.  179. 

This  catechism,  it  thus  appears,  admits  diTcrsity  of  belief  on 
minor  points  of  fidth.  **  The  main  design  of  framing  it,"  says  Dr. 
J.  F.  Berg,  (The  Old  Paths,  1845,)  «<  was  to  present  the  ffreat 
truth§  of  the  Christian  faith  In  snch  a  manner  that  ail  redUy  ewm- 
gtUtal  mvMb  might  harmoniie  in  the  statement  It  is  believed  that 
it  can  be  rejected  by  none,  excepting  those  who  repudiate  the 
€ueiUial9  of  Christianity."  This  is  a  truthful  presentation  I  think, 
and  may  stand  for  the  substance  of  what  numberless  preachers 
and  writers  have  said  in  regard  to  it  Now  it  is  evident  that  if  a 
purely  German  Reformed  Church  had  by  fundamental  articles 
declared  the  Heidelbnrg  Catechism  as  their  standard  of  faith,  that 
the  dogma  in  question  would  not  have  thereby  been  necessarily  or 
essentially  any  portion  of  the  standard.  Reasonable  minds,  in 
view  of  the  practice  of  that  church,  will  concede  this.  Who  were 
they  that  founded  this  church  in  question,  and  declared  this  stalid- 
ard  ?  They  were  members  of  a  German  Reformed  Church,  brought 
up  in  its  faith  and  practice,  and  although  they  separated  from  the 
parent  church,  they  did  not  sepamte  from  its  fiuth.  Wa  are  to 
find  the  objects  of  a  trust  in  the  faith  and  principles  of  the  society 
for  which  it  was  created,  say  Atiomeif  Qtntral  v.  Peofon  and  Tkt 
Presl^Uriau  Church  v.  Johmtan,  (sup.)  We  have  it  proved  and 
ascertained  here  as  clearly  as  a  fact  was  ever  proved,  that  the 
members  of  the  original  association  and  congregation  were  German 
Reformed.  We  must  desert  settled  law,  else  interpret  the  language 
of  the  fundamental  articles  in  the  light  of  the  faith  of  those  estab- 
lishing them,  and  that  was  in  the  German  Refonned  view  of  the 
standards.  If  that,  then,  was  its  origin,  it  is  no  diversion  of 
the  trust  funds  to  continue  the  propagation  of  the  faith  of  its 
founders.  The  presumption  that  they  founded  their  church  in 
their  own  faith  and  practice,  and  that  their  language  means  that 
nothing  but  the  clearest  evidence  of  renunciation  or  alteration 
should  be  allowed  to  overthrow  it  It  requires  clear  and  unam- 
biguous words,  and  by  a  man  clearly  competent  to  make  a  will, 
before  we  can  believe  that  he  means  to  disinherit  those  for  whom 
he  ever  laboured  and  well  loved.  So  in  matters  of  faith,  consoien- 
tous  men  adhere  as  firmly  to  tenets  believed  to  be  truths,  as  they 
do  to  their  natural  affinities.  The  evidence  must  be  clear  to  induce 
a  belief  of  an  entire  change  in  either  case. 

The  Vioe-Chaneellor,  Hoffman,  whose  opinion  was  affirmed  in 
the  court  of  Errors  and  Appeals,  in  MUler  v.  GaUe,  (Sup.)  agrees 
with  our  case  exactly.  He  says,  <*bere,  then,  is  tiie  only  stand- 
ard, (the  Heidelburg  Catechism)  to  which  the  doctrines  of  the 
church  is  referred — by  which  the  adherence  of  a  pastor  and  a  con- 
gregation is  to  be  judged ;  and  I  find  all  the  pastors,  whose  ad- 
mission is  considered  an  intrumon,  teaching  this  catechism.  If 
they  teach  it  with  an  Arminian  cottstrttcticm,  I  cannot  interfere. 
It  is  Bot  established  that  the  property  was  to  be  held  for  Mom 
oiherwiie  mierpreting  iL**  Neither  in  the  faith  nor  practice  of  the 
founder  of  this  church,  nor  in  the  words  which  they  use  to  declare 
its  standard,  is  there  a  syllable  fUrly  construed  which  proves  the 
position  of  the  complainants,  that  the  dogma  of  the  Synod  of  Dort 
was  to  control  the  interpretation  of  the  catechism.  Inherently  it 
does  not  The  catechism  itself,  history  Informs  us,  was  the  work 
of  divines  holding  divers  views  in  regard  to  the  atonement  Fred- 
erick III.,  Elector  of  the  Lower  Protectorate,  caused  it  to  be 
written,  and  its  principal  contribntors  were  Zacharius  Ursinlus,  a 
disciple,  we  believe,  of  Melancthon  and  Caspar  Oliveanus,  of  Cal- 
vin; while  the  Elector  himself  was  known  as  a  Philipist  Dr. 
Mayer,  in  his  History  of  Religious  Denominations  in  the  United 
States,  844,  points  to  this  fact,  as  the  reason  why  the  doctrine  of 
a  limited  atonement  as  taught  by  Calvin,  and  forty-four  years  after 
the  promulgAtion  of  the  catechism  was  announced  as  a  canon  of 
the  Low  Dutch  Reformed  Church  of  the  Synod  of  Dort,  is  not  con- 
sidered an  essential  element  of  faith,  by  those  whose  standard  Is 
the  H^delburg  Gatechlam.    This  bmng  the  proof  by  the  witnessee. 


writers,  and  historians,  we  are  to  regard  it  as  clear,  that  th« 
Heidelburg  Catechism  is  a  standard  of  faith  for  those  of  the  Gor- 
man Reformed  denomination,  or  any  others  who  adopt  it  generally^ 
and  without  qualification — without  obligation  to  believe. in  the 
Calvinistic  or  Arminian  riew  of  this  mysterious  and  utterly 
unsoluable  question  by  human  capacity.  I  therefbre  adopt  tha 
conclusion  of  the  Vice-ChRncellor  in  Miller  v.  Oalle :  **l  find  it, 
(the  catechism,)  susceptible  of  our  Arminian  construction.  If  it 
never  receives  such  construction,  I  am  not  able  to  say  that  the 
will  and  intents  of  the  founders  are  thereby  violated,"  and  I 
can  cordially  agree  in  sentiment  with  Gardiner,  President 
of  the  Court  of  Errors  and  Appeals,  in  the  same  case, 
that  if  any  class  of  Christians  believe  that  spiritual  blessings 
flow  only  in  a  particular  channel,  they  should  clearly  and  expli- 
citly make  this  appear,  before  others  shall  be  compelled  to 
accord  in  that  belief ;  if  not,  conscience  and  right  of  conscience, 
may  be  infringed  upon,  and  rights  of  property  Im  abandoned.  The 
msjority  of  this  congregation  will  be  in  this  category,  if  this  decree 
be  affirmed.  They  must  either  sit  under  the  teach  tugs  of  a  doctrine 
not  agreeable,  as  they  think,  to  their  Christian  standard  of  faith, 
or  go  hence  and  seek  a  more  congenial  association  elsewhere. 
They  ask  only  that  on  this  point,  that  the  Calvinistic  intrepretation 
of  the  catechism  be  omitted.  That  its  more  enlarged  and  benift- 
cent  doctrines  of  salvation  be  taught,  leaving  individuals  the  Aree- 
dom  of  conscience  on  peculiar  dogmas  untrammelled.  I  say 
peculiar  because  the  doctrine  in  question  is  very  far  from  being 
unchallenged  in  the  Christian  church  in  its  largest  sense,  or  in  its 
Reformed  and  Protestant  sense.  I  am  in  no  wise  competent  to 
express  any  opiniom  of  its  Scriptural  character,  and  as  a  judge  of 
civil  judicatory  it  does  not  become  me  to  do  so,  but  I  may  say  that 
in  the  present  age  of  the  world,  it  is  not,  I  think,  a  fundamental 
article  of  faith  in  anything  like  a  majority  of  the  Protestant 
churches.  It  is  therefore,  the  more  improbable  that  the  church 
here  intended  it  should  be  an  article  of  faith  with  them.  It  is  a 
settled  principle  that  the  doctrine  of  the  founders  of  a  religoua 
trust  will  control  it  When  that  principle  is  to  be  yielded,  if  it  is  to 
be,  then  it  will  become  more  common  than  ever  hitherto,  to  divert 
trusts,  and  carry  off  bodily  congregations  and  churches  from  their, 
original  faith.  A  fraternal  connection  for  the  purpose  of  Christian 
association  and  advice  between  distinct  but  not  altogether  incon- 
gruous bodies,  an  assimilatlcn  in  name,  but  in  nothing  else,  may 
be  sufficient  as  a  general  rule  for  such  purpose,  but  when  the 
wrong  is  disclosed,  it  will  be  no  less  a  wrong  because  it  may  have 
been  accomplished  by  very  gentle  means.  I  think  the  controlling 
msjority  of  this  church  will  belong  to  this  predicate,  if  these  de- 
crees stand.  It  will  be  a  vain  effort  to  procure  a  dissolution  of  the 
connection,  if  it  must  be  accomplished  as  required  by  the  decision 
below.  New  members,  absentees,  and  those  otherwise  oppos^, 
will  pretty  certainly  defeat  the  reqiUred  minority. 

I  am  of  opinion,  therefore,  that  the  classis  have  no  jurisdiction 
to  declare  the  election  of  Rev.  George  W.  Smiley  null  and  void, 
and  direct  the  consistory  to  call  a  pastor  in  accordance  with  the 
rules  and  constitution  of  the  Reformed  Dutch  Church,  as  though 
no  call  had  been  made  upon  Rev.  George  W.  Smiley. — Ru,  of 
Clastia,  Beeaute  the  Rev.  George  W.  Smiley  had  been,  and  was 
called  and  elected  by  the  church.  In  accordance  with  its  funda- 
mental articles,  which  have  never  been  changed  or  altered.  And 
become  the  Rev.  George  W.  Smiley  did  believe  in,  and  proposed 
to  teach,  the  Heidelbufi;  Catechism,  which  was  the  standard  of 
faith  declared  by  the  church.  And  further  becauee  it  was  not  at- 
tempted to  be  proved  that  he  proposed  to  teach  it  in  a  sectarian,  or 
in  any  but  its  general  Christian  sense ;  the  only  proof  being  that 
he  refused  "to  teach  it  In  accordance  with  the  canons  of  the  Synod 
of  Dort  He  was,  I  think,  exactly  within  the  only  standard  of  the 
church  which  called  him,  in  all  these  particulars.  This  decree  of 
the  court  below  affirms  the  action  of  the  classis,  and  thus,  in  my 
judgment,  is  the  trust  completely  diverted  from  its  original  pur- 
pose. It  has  not  been  shown  that  the  fundamental  articles  of  this 
church  have  been  abrogated,  altered,  or  have  ceased  in  faith  and 
practice  to  be  the  exponents  of  the  sentiments  of  the  congregation ; 
if  this  be  not  so,  then  why  are  not  proceedings  in  accordance  there- 
with constitutional,  and  if  constitutional  where  is  the  authority 
to  overrule  them  ?  Baring  no  constitutional  authority  do  It  the 
exercise  is  essentially  despotic.    These  articUlh  not  only  proride  for 
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LAW  i6iiB.ixkh. 


■>  ■  n.'i"!  ^■I'l'ir  •p***)' 


h  Ml  bjr  thib  triklt^s,  hM  \h  elMtidii  by  ftid  eoiigreigdtioti  of  » 
ifiUii«Mr,  Ital  fb^  Kis  dlsrftis^l  bt  ini  atit  of  thfe  eotigrei^tioti ;  I 
MtliiOt  tfOlnipMiMd,  tHdtttfot^,  tile  rigbt  or  hedessity  for  Interfft- 
Hdo€  by  tlM  tioiii%  iltitdM  li  wVl^  olmly  sHoihi  tHat  tbe  mtiiister 
(uapXbfA  tras  66  4&itipT6ye<l  in  dtt^ot  violsilon  of  th^  bhturob  ralta 
00  eiii|ylb<fiiig  hitn,  ^hich  biist  not  beoti  dode  hdrie. 

The  williagnete  onthb  pan  of  the  ttiinister  elect  in  this  case  to 
ftoob  tb«  fir«fd^lbflrg  Catedbbm  la  \Vb  genOral  iense,  find  there  is 
A^ltbeir  boift|>laint  lior  proof  to  tbe  ooatrsry,  ezoept  his  refusal  to 
dellter  it  in  a  (JiClTinistt<6  eefiisia,  which  does  not  prote  a  determini- 
tion  to  i>teaob  it  ih  aa  tinfloripttiral  sense,)  is  exactly  the  sens^  id 
iHiStih  #«  &8  Jfldges  are  to  Jodge  of  It.  Its  general  Gliristian  sense. 
In  The  Kihff  f .  WbaUiKM,  2  St.  837,  wbibh  was  an  indiotmeht  fot 
blaspb^tny,  (in  deviyiiig  the  n^iraeles  of  bur  SaTionr.)  thef^  the 
Mart  Would  not  suffer  it  io  be  donbtM,  whether  to  write  against 
CbWitlanlty  m  ffHural  i^as  not  an  indictable  offence  and  pnhish- 
•Me  in  the  temporal  oonrts.  Bat  '*  they  desired,  howefver,  that  it 
tti|ht  be  ttken  nolioe  f  hikt  they  laid  the  stress  on  the  #ord  geiierdl, 
ana  did  not  inehide  dlspntes  among  learned  men  upon  oontrotef  ted 
points."  Lord  G.  J.  Batmovo,  in  FittgiUon's  ^p.  of  the  same 
OMM,  p.  64,  sSdd,  *'  we  do  not  meddle  with  any  diflferenee  of  opinion, 
«nd  #•  inteH^re  only  when  the  tery  root  of  Christianity  itself  is 
Bt^nok  at,  at  it  plftlnly  is  by  fhis  allegorical  scheme,  the  New 
Testament  and  the  whole  reladon  of  the  Hfb  and  nrttaeT^ls  of  Chrui 
being  denied."  ; 

I  think  this  shonid  be  onr  rnie  dtherwise  we  a^e  thi^own  with 
the  contests  of  tbe  soboolmen  as  to  what  doctrines  are  or  are  not 
•iplained  in  a  prepared  system.  It  is  out  of  supposed  imt>lied  doc- 
irines,  the  controversy  here  arises.  li  is  not  expressed  in  the 
catechism,  nor  in  the  fnndanientaT  afdcles  whipb  expound  th^  trnst, 
and  H  Is  not  among  s  targe  portion  of  the  Christian  it6i\6.  ai  doc- 
trine of  tlie  Bible.  li  1^  n  disputed  point,  and  #e  should  not  say 
i6at  In  an  essential  element  in  the  fkith  of  this  church  -#ben  it  is 
not  so  expressed,  and  standing  as  it  has  ever  stood,  And  will  eter 
stand,  tL  rook  in  the  ocean  of  polemics,  far  abote  and  beyond  the 
MMh  of  inAtt  tO  comprehend — ^to  pr6te  dr  dfi^prOYfli. 

I  wonld  fo^  CfaCiie  ilnd  niady  othei^  r^abons  tik^in'«Blt«S  A'pj^alrent, 
itoterse  tbe  decrees  in  botid  these  Cases; 

MONTHLY     REPERTORY. 


COMMON  LA'W. 


EX. 


&iAaLnon  ▼.  Wiulxamsoit. 

TtHpieh^WOi  dttnkAjgfe  tifitkYkl^Cl6i^  itnfenetd, 

it  is  A  general  prinoipUi  tnat  legal  remedy  by  act  of  the  party 
cannot  apply  to  an  iojnry,  the  natural  consequence  of  the  act,  or 
default,  of  the  party  Injured.  And  this  principle  applies  to  tbe 
right  of  distraining  damage  fetuantf  thd  cattle  of  the  owner  of  ad- 
joining land.  Therefore  if  cattle  of  one  owner  get  into  the  land 
of  the  other,  tbrodgh  tbe  neglect  of  that  other  to  keep  up  a  fence 
ditiding  fbe  lands  of  the  parties,  and  then  stray  into  another  dose 
of  his,  he  cannot  distrAin  them  damage  feoiant  and  is  liable  to 
action  for  so  doing. 


EX. 


BiuMWAKit  y.  Files; 


Praetiee — Motion  for  new  inal^-AfidavtU — ExhibiU. 

On  motion  for  a  new  trial  on  the  ground  of  sorprise,*  material 
documents  on  which  tbe  surprise  suggested  tam,  shonld  be 
annexed  to  the  affidaTits,  and  if  not  they  cannot  aftcirwardi^be 
supplied. . 


EX. 


Bfisu  iiVD  Ontine  t.  Dora. 


I^'ettrfierit^^t^ractite — trial — AmtndmttU — Adding  namei  ofparliee 

d»  jftlaintiffi. 

In  ejectment  the  judge  lias  power,  at  the  .trial,  to  amend  the 
writ  by  adding  the  names  of  parties  as  plaintiffs,  in  wliom  the  legal 
estate  appears  to  be  Tested  (if  they  oonsent  to  be  added)  even 
althpu|di  it  appears  ibat  the  party  who  originally  sued  had  no 
riglit  <»  action,  (so  that  there  is  in  effect  a  substitution  of  plain- 


ti^,  prorided  the  re4l  question  in  eontroTersy  between  ibe  parties, 
tfiat  u,  the  title  to  be  tried,  remaining  in  siibstviee  the.same,  as 
in  the  case  of  cjutui  que  truU  suing  by  mistake  In  nis  oWn  name 
instead  of  tlid  ^ustces. 


WAttts  ▼.  LiTtm. 


e.  P. 

Kvidencif  parol,  to  vary  tprillen  agrUmemt, 

WheriB  by  a  written  agreement,. the  defendant  agreed  to  assign 
to  the  plaintiff  a  farm  with  immediate  posses^tf*  upon  the  same 
terms  as  he  held  of  his  landlord ;  but  at  tbe  time  of  tliie  malLii% 
of  such  agreement ,  an  oral  agreement  wan  enteMi  into  between 
ti^e  plaintiff  and  defendant,  that  the  written  agreement  should  be 
void  if  the  landlord  refused  to  assign. 

Held,  in  an  action  for  non-assignment  that  tbC  Oral  Agreement 
was  admissible,  as  it  is  in  analogy  with  the  deUrery  of  a  deed  as 
an  escrow,  and  neither  Taries  nor  conteadicts  the  writiDgb  but 
suspends  the  oommenoement  of  the  obligatino. 


EX; 


CAtLdw  t.  KsLsoii. 

Inauranee  hroker-^AuthorUg  to  r^wn  mon^, 

A  brolter  having  effsoted  an  insurance  in  bis  oirn  name  on 
bebalf  of  his  principal  hid  tbe  ploliqy  left  in  Ms  bimds  for  tbn 
purpose  of  his  receirinct  the  pi^eedW-;  imd  bating  npon  ^ice  of 
tfao  loss  pledged  tbe  policy  Hrlth  another  btoler^  obtained  aii 
advisoee  tnereon,  reodted  as  on  aecbunt  of  the  Itdss. 

Sild,  that  the  latter  night  retalii  (he  amonnt  so  adTanced,  and 
that  the  pHndpal  could  not  reco^f  it  fh»m  bini,  tmt  must  resort 
to  hii  oirn  brsker  Ibr  it; 


C.  P.  dAERAKD  T.   QnTBUJU. 

AnieMmM  ai  nCHT  prkii^^Odmmn  LM  Po6ttdvtt9  Aci^Suibdni 

ahd  it^^^Jtf&n-J^indit'  pf  wife, 

'Wh%r^  a  defbbdant  ii  sned  for  goods  ildpplied.to  tbe  wife  before 
marfiage,  the  record  cannot  be  amended  at  tbe  trial  under .  the 
Common  law  prbcednre  i^t  by  the  insertion  of  tbe  wife  as  a  co- 
defendant; 

EX.  BVTLSE  T.  fivKTsn. 

/fegUgme^—Confraetor^Futtingdown  house^^LidbHUp^^mphjfer. 

Where  a  perSott  emplojrs  a  bnllder  to  take  down  bis  bouse,  tber 
bnilder  aid  not  tlm  em)>loyer  U  liable  fot  the  consequendes  6t  a 
neglect  of  any  ordinary  precaution,  stilish  ii  shoring^  scaffoldinit' 
or  the  lik«. 


EX. 


MoOAiidn  T.  Tnr  t.  ft  H.  W.  RaitWAir  Co. 


yew  Trial — Damage — Mvidenee — Ettoppel, 

A  person  sending  boisea  by  fmllwijr,  baTing  signed  a  doenment 
declaring  that  their  Tnlne  waa  not  abore  £10eaoh,  aad  also  «gree« 
in|(  that  they  shonld  ^  be  oarried  at  his  risk,  and  be  bavingsued 
them  for  iq|}unes  to  the  horses  canaed  by  defeeta  in  the  carriages, 
not  mentioning  the  document  In  bis  declaration,  to  which  Idbey 
only  pleaded  payment  into  court. 

Meidf  that  the  declaration  of  latue  was  not  part  of  tbe  eontnot, 
so  that  the  jury  or  the  court,  in  their  place  migbt  look  at  It  an 
limiting  the  damngea  reoorerable. 

And  eemble,  that  the  proriso  added,  OTCn  if  part  of  the  ooBtraot»' 
did  not  qualify  it  as  a  ooodition,  so  as  to  requirq  a  denial  of  the 
contract  to  enable  the  defendants  to  shew  it,  and,  therefore,  that 
it  might  be  loolsed  at  eren  under  the  plea  of  payment  Into  nonrt 


CHANCERY. 


M.  B:  Ik  &k  CAbxw*s  Estati  Act. 

Judgment — Consideration    aervicee    rendered — Distinction   bsiween 
professional  and  non  prof tssiomU  persons. 

Where  a  noa-profeasional  person  etaimed  a  benefllt  nndcr  a  Judg- 
ment ooofessed  and  given  to  him  bj  another,  upon  the  ground  of 
serrices  rendered  by  htm  to  ^e  latter, ^the  eonrt  held  tbat  the 
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•T-.^TKB^^wrr^S-rter: 


fT— TTIE^I^Sr' 


burden  of  proof  as  to  the  consideratipn,  Iflky  on  the  former,  and 
that  aa  ka  liad  fuled  to  pro^a  the  ooneideration  tor  the  jadgment, 
hit  olaiai  miiet  be  diaalloired. 


T*    V*  9» 


B|KM>aS  Y*  WS03U»4T. 


M^Ttgojfor  and  Morlffaffee^Di9ubn4flfin$olve»t  ittate'-^Buh,  when 

$§euriip  iifsujhiint 

T^ere  in  % 9,  adnd^Jstcatloiii  the  P^l^nonajl  e^tfo  U,  mintlii\tofc  to 


pa^  the  det>t  !n  fjoj^  an  eqaitahle  mortgajgee.  irhp.  14  t&Q  a  i^pU 
contract  creditor  in  teetecit  of'ttie  same  dicib.t  and  whoae  eeourit^ 
IB  atso  inroffioienty  is  entitled  tp  pro?^  tfit,  an4  ^^\^  ^  dividend 
ipon  the  entire  delit  for  tlie  time  being  act^4nj[  unpaid,  noti^itb- 
Btanding  that  the  eecariljy  has  been  realised  b;^  ordet  of  th^  ppnr^ 
and  the'prooeeds  have  been  carried  on  to  a  separate  accpi^nt  to 
meet  Ibe  'mortgage  claim.  Bnt  soch'  credii^  must  not,  altiniatelj 
reeahe  rnoM  man  twentj.  ^Blnj^  In  the  ^nnd  from  all  sqnrces. 


V.Q.B, 


lU  <3mMMMWoov  Xanne. 


WtU^PtrMo/atferiaiming effUM-^Ifezt ofkm^  **aceardifi^te^9UUute 

of  dftiriiutiana'^ — JotM  tenantry 


Beqnett,  after,  the  ter^infitioiii  of  a  liU,  es|a^  to.  '*  anA  pjursMtl 
as  shall  happen  to  he  mv  neit  of  kjuDy  aoiordii^g.  t9  thf  ^^ajMite^of 
dUtnbntions  6C  hitestat^  a  effecta. 

£te(d,  thait^ew  fifWpnitfMjIc  'if>o,i|^^  lif03^a(]^4^^t^;i^C> 
death,  and  did  00  td  joint  tenant^; 


T.  aw. 


BVOHAVAH  V.   HaBUSON, 


▲  i^tfttQr  diwiaed  real  eatiittff  t»  Uiiea.  tniataea,  ona  of  idiom  1^ 
hia  iieif!'i^trUiY>  ana  ha.djy^t|i  ^i  during  the  Rrea  of.  hia.  vilb, 
l^ dy^f^g^ftf^rj^ ^thei^ hiiabfn^. Uia  i^tfome  ahpnl(|< be appUad 
for  the  neneiit  of  thpaj)  peisBons  aa^  their  ohildr<9»«  and  wJmp  tboae 
persons  sjbonld.  be  deady  the  estate  %>nldr  b^^aold  and  thapirooeedA 
diTid^d  amongpt  hU,  gri^^-6hll4f^.  The.  derjae  of  the  ^^iXMf  h#d 
been  held  tp  fk\i  fpr,  rempti^nesa^ 

It  "was  BOW  lield  th^^t,  assj^mlng  tli|e  Ieg|i|l  feff  to  hare  paf^aad  to 
the  trnsteesy  the  descietlt  irjiis  not.  brot^ev  ep  as  to  create  a.nei^ 
reversion/ bnt  t&at  the  hi^-at-law  took  the  old  estate ;  and  further 
that  ih^  charaqler  of/this  equitable  reTcrsion  wM.nota^fietjw).  »f 
the  deidse  of  the  legal  fte  to  the.  heir  aa  trustee/ 

The  heik;-at-Uw,  ^  as  ib  all  the  rest,  residue,' and  remainder  of 
hia  peneiiiU  estate  and  property  whataocTer  and  Wher^oerer^,^ 
after  paymeiit  of^febts,  fte.,  gaT<j  and  bequeathed  the  saine/ftc. 

It  iiaa  hM  that  theievenida  wliioh  h^  tphex^ted  lh>m  the  first 
tiitif  ot'doea  not  ^asa  bythia  reddaaiy  gift. 

It,  balag.  aUag^  Ihat  tlia  bdrU^law  had  ao  dealt  wHh  the 
pvoparl^  aa  .to  etfeata  a  neif .  seienion  in  hinnelff  ao  that  Ida  sUten 
otthAwhola  blood,  voold.  inherit  in  prefereo^e  to  hie  broliMr  af 
the  half  ljood»  a^  enqnii^  wjia  directed  wheUier  tfim^lfdl  l^^n 
anch  deiUiiig  aa  would  amount  to  a  pou^iio  /ratht^ 


OsaaawaUi  t.  BaiVBa. 


V.G.W. 

T^HIfdSp^  ati^,j>Hreha$ir^J>ifit%Uitf  cauisd  hjf  um<mHdns9iofii^4>/ 
vendin'-^SnUfof  ipiii^perfbrtttanee — bosU,/' 

Sareral  ownera  oC  aharei.i«.%eopj*hold  eatata.  agreed  la  sell  It, 
t]|a.parah;|0e  iponaj  waa,  miwla.  pajjbla.  b|r  inatalmeoia,  and  the 
aurrender  d  the  pramiaea  by  the  Tendon  was,  by  arrangement, 
delayed  until  the  whole  ahould,  har^.bei^  paid.  Before  the  last 
instalment /was.  payab^e^  one  bt  the.  Tj^ora.beoaine.of'  unaound 
mind,  htit  was  not/oiuM  luoaiitt  by  inquiaUion.  Thereupon  a  bill 
for  apeoiiib  performance  of  the  contract  bcMme  neeewajtyj.  ' 

It  waa  luAd  that,  aa  the  delay  of  the  surrender  had'  been  for  the 
conTenienoe  of  butfl  phrfiea»' there  ought'  ta  Ibe  iao  coats  given  on 
either  ride,  up  to  the  hearing. 
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V.  C.  B.        JAUJioax  V.  THf,  J^noMV^x  GjHlifli4fr. 

Testator,  after  giving  legaciea  to  charities  and  indiTldualfl^. 
directed  that  the  residue  of  monies  to  arise  by  sale  %nd  c<^nTBrsion 
of  his  real  and  personal  estate  after  ^yn^ent  oj(  debts  iund  the 
legadea  '<  herein^  mentioned,  should  be  (^ded  between  certain 
oharitiea,  and  that  such  part  of  his  estat^  aa  ohande^  could  not 
taka,  should  be  fiiet  applied  in  payment  of  leg^c^ea  *'  her^  men- 
tioned" not  given  to  claritiea. 

B^  a  Codictt  he  MTohed  the  residuary  bequeat  a«d  Tarled  the 
amouik^.  of  eharilable  i^gamea  and  after  payaaent  of  ftineral, 
&^,  ezpenfesi  and  legaoiea  might  subaequantiy  make,  gave  tiie 
residue  of  his.  properly  to  chsyritiea, 

Betd,  that  in  the  construction  of  will  and  qedidl  aa eaainatettf . 
ment«  the  direction  in  the  will  e^Uaaded  to  the.oodiott,.  and  that 
«  property"  must  be  cut  down  to  **  pure  personally,." 


L.  0^       !np.€iBnNSA&  Imlax^  9.  N.  Co.  t.  Bbickw* 

• » 

Specific,  perfur^^nct—PMic  eompof^^j^ppjf^qti^,  for  9harmr^. 
iiuaiifi^  accepi(mct^J)9tB^urrer-^Practic^-^uriii^i^ 

The  eourt  will  no|benfo|9Qav^  apeeitfte  pedTormaaea  o^a  oonlraet 
consUtuied  bj  %  profit,!  Qtt  one,  4^  eed-  aD  aaof^laiMse.on  the 
o^tt,  uqlm  Uiaf  mop^  Aia- 

oordingly,.  wJW  ^'  ^  written  to  the  d}r«eti9ra  oC  a  opmpiMij^  . 
applying  for  an  apotmc^  of  certain  ajiarea,  and  m^^ev^king  ^j. 
si^,thQ  artlclef  of  as^ociatioD,  anjS  the  8ecre^l7of  thf)  con^j^apn,. 
in  reply;  had,  infoir^^  him  by  letter  that  the  dfi^ctpii^ihfdf  ajUbt* 
tail  him  the  shares,  adding  thiU.  the  a^ticlee  bf,assoc.li>tion  mnat  be 
signetL  or,  hn  default  thereof^  that  the  sherds  urQuld  be  fbrfeite^, 
and  a  biu  wjaa  filed  by  the  company  sgaii^st  B.,  who  haipl  d.eclin^,. 
to  ricu  the  articlea  ofabsbciatiouy'tftating  the.  luleged. contract  and 
prajiiag  Ihet  B;  might,  bel  compcDed  to  sign  the  said  articles,  and. 
snoh  aeeeptaaee  of  the  shares  as  the  court  might  think  n^Maiqr*' 
A  demurrer  to  the  bill  was  allowed. 

In  attawing  auch  a  deauirrer,  aStiiough  aeoording  to  the  pr^ent 
praetaee.the.oonrt  eoald'nbt  i^veleaiFe  te  amend  the  bilVyetin 
Ordec  that  the.  allewanceuof  th^  demurrer  might  net  affect  the 
r^ht.qf  the  plaintifii  to  maintain  another  biiralleging  a  suffioienl 
eo|itx^t»  the  ordev,  traa  wzthoBt  prnjudiea  to.  any  new  bill  that 
the  plaUtiflto  mj^  U% 

ScnibU^  the  cQu^.would.haie  juriadtetieii  to  eafiirpe  a.  contract 
of  thia.<lew»wtion  i£  itiiMe  iA^  ether  n^peolft  a.bindt|ig.oeatnet. 
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REVIEW. 


Thi,  Law  of  Mbbp|er  as  it  AfiFKcra,  Bstatjul  j»  Lajkd.  an]». 
'also'  Chabgjbs  nroir  Xand,  by.  Charlea.  J.  jUiey|iew<i!  of  tbct- 
Inner,  Temple,  Barri0ter«iirl^i>(,  June  18§X. 

l<hia  ia.  Iihe  iiU^  of  a  small  but  naefiil  wlnmepabliahed  hj  the 
weU^PWii  Imt.  bookaellara  and  pabliehera,  \.  and  ft.  Stevens 
S^M  and  Haynes,  Dfi.Beli  Yard^  Lincoln's  l&n,  London,  186^1w 
The  name  ol.tbat  eiiuneiftt.ilfm.is  almoat  in  itself- a  gaarantee 
tbat,tlie  Kock  boanag  tlie.i»psfsa  of  the  firmv  is  A  that  it, 
p^ofaiMi.  to.  be*  Maeb.  eireumsfiaotioA.  appeara  to  be  nsad 
before  tlieifim.vad«ieakea.the.paliliealioB  ofany  wwk  either 
anieU  of.  gceatb  Soob  baa,  at  all  ereats,  beea  oar  eii^riefioe. 
The  book  before  us  Ja  iio.eaoeptioD.to  the  rale. 

Tbe.aatbor*  ia  hia  preliMMi,  truly  rensarka  that  the  legal 
dootiine.of .  mercer,  ia.  ona.of  the  moat  ourioaa  and  subtle  m 
ouKJiysU^of  JaHaiinideaea.  The  doelrine  appliea  as  well, 
tp  eetaAea  Ja  land.  whieh.nciarge«^by. their  oDion  in  the  saiae 
peieaa.  es  to.  peoonlary  charges,  which  may  be  either  lest.' or 
kepli  00.  foot  aoeoniin|tto  the  mode  adopted:  in  transferring  or 
deaiiag  m(h  theau  The.  aothor >  daala  with  both  bnuiohee  of 
tMaiiy^'eflfeia  alaaaoiaot  and  able,  laaaiiea. 

Skstfitas  tbat  tfaa:.ohiel.ol!||eet  of  the  work  is  to  present  a, 
roHueranioetiient^  ia  a  ooaoise^  tern,  q(  -  the  materials  oompiled 
by  Mr.  FraitOA.    It.  most,  howerer,  be  borne-  ia  mliid>  that 
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Binoe  the  poblieation  of  Mr.  Preston's  Able  work,  many  im- 
portant alterations  have  been  made  in  the  law  of  real  property, 
renderine  necessary  corresponding  alterations  in  tne  views 
expresses  by  Preston — these  Mr.  Mayhew  has  not  failed  to 
notice.  His  work  is  not  only  more  recent  than  Preston's  work, 
bat  becaase  it  is  more  recent  is  more  reliable  than  that  work. 

The  work  is  divided  into  two  parts*  Part  I.  is  on  Merger 
as  it  affects  estates  in  land.  The  following  are  its  contents : 
On  the  ol]|}ects  and  origin  of  Merger — Estates  in  iee-^Estates 
tail — ^Estates  for  life — Estates  for'years.  Part  II.  Is  on  Merger 
of  charges  npon  land.  The  following  are  its  contents :  As  to 
tenants  in  fee— Ab  to  tenants  in  tail-^As  to  tenants  for  life. 

The  Tolame  is  small ;  its  execution  is  neat ;  it  is  carefally 
written.  We  can  safely  recommend  it  to  the  patronage  of  oar 
readers.— Eds.  L.  J. 

Messrs.  Rollo  ft  Adams  are  the  agents  in  Toronto  for  the 
sale  of  the  work. 


Ter  Nobth  Butisb  Ranxw-^TRi  ErnHBirBOH,  Thx  Wbst- 
MiKSTiB,  AMD  Tbb  Lohdon  Quartbblub. — Thc  last  nambers 
of  these  several  standard  reviews  are  received  from  the  en- 
terprising publishers,  Leonard,  Scott  &  Co.,  of  New  York. 
The  first  paper  in  the  North  British,  '*  History  and  Philso- 

ij^"  deals  with  Mr.  Qoldwin  Smith,  Benns  Professor  of 
lem  History  in  the  University  of  Oxford,  in  no  measured 
terms.  His  writings  are  reviewed  and  his  taJents  weighed  in 
a  fearless  and  we  think  truthful  manner.  This  ffenUeman, 
who  is  constantly  writing  on  something,  and  of  late  has 
written  a  good  deal  about  Canada,  will  not  feel  flattered  by 
the  paper.  He  is  one  of  the  *'  busy  bodies"  who  recently 
have  done  so  much  towards  destroying  the  good  fosling  hitherto 
existing  between  the  mother  country  and  Canada.  We  cannot 
therefore  do  better  than  give  an  extract  from  the  paper  before 
ns  in  reeard  to  him.  Speaking  of  his  lectares  on  modern 
history,  uie  Reviewer  says — 

Three  of  those  discourses,  sf>ecially  on  the  "  Stady  of  His- 
tory," are  devoted  to  an  expoeition  of  the  theoretical  vieirs  of 
the  writer  on  the  mode  of  investigating  historical  questions, 
and  on  the  manner  in  which  historical  inauiries  ought  to  be 
conducted.  These  lectures,  which  should  have  contained  at 
least  a  tolerably  satisfactory  discnssion  of  the  various  aspects 
of  which  the  question  essentially  consists,  are  deficient  alike 
in  close  analytical  skill,  and  in  that  comprehensive  handling 
which  one  might  natorally  have  expected  from  so  high  an 
authority  as  an  Oxford  professor.  But  to  do  these  discourses 
justice,  they  are  written  in  a  most  engagine  style.  They  are 
often  brilliant,  always  luminous,  frequent^  enerMtic.  The 
ar^ment  is  conducted  usually  with  wonderful  force,  often 
rising  into  eloquence,  and  with  a  power  and  beauty  which 
almost  atones — if  anything;  could  atone — for  the  absence  of 
those  more  recondite  qualities  in  which  they  are  conspicu- 
ously deficient  The  writer  is  obviously  a  man  of  a  vigorous 
and  cultivated  mind,  a  lively  imagination,  and  an  enthusiasm 
and  fervour  of  spirit  which  oftentimes  hurries  him  into  elo- 
quenoe.  But  there  is  false  eloquence  as  well  as  true.  When 
he  gets  hold  of  a  sound  argument,  he  sends  it  home  admirably ; 
but  when  a  false  one  comes  in  his  way,  he  bestrides  his  mock- 
Pegasus  like  a  veritable  rhetorician,  and  caracoles  it  out  in  as 
jaunty  a  manner  as  the  most  veritable  village  orator.  His 
mode  of  putting  a  thing  is  so  exceedingly  dear  as  sometimes 
to  be  chargeable  with  apparent  shallowness,  where  no  snch 
accusation  can  legitimately  be  made  against  him.  Depth  and 
clearness  are  not  contraries.  He  ofien  invalidates  his  reason- 
ing by  starting  with  a  fiUse  assumption,  or  by  allowing  some 
lurking  error  qnietiy  to  take  the  place  of  truth  in  the  progress 
towards  the  condosion.  This  arises,  in  many  cases,  from 
defective  obeervi^tional  power.  He  can  depict  a  mnd  scene 
much  better  than  a  simple  one,  where  more  heed  la  required. 
To  tell  a  simple  story  aimply,  needs  very  peculiar  gifts.  He 
is  not  a  profound  reasoner,  though  a  very  vigorous  one.    Ad- 


mirable little  bits  of  writing  oocadonaliy  tarn  np  in  those 
lectures ;  but  they  are  too  freqaentiy  marred  by  too  much 
rhetoric,  by  too  great  an  anxiety  to  say  something  impressive, 
when  nothing  really  impressive  can  be  said.  They  are  exceed* 
insly  rash  besides.  Were  it  not  for  the  elegance  of  his  mind, 
and  the  obvioas  delicacy  and  moral  beauty  which  he  throws 
into  almost  every  picture  which  he  draws,  we  should  be  in- 
clined to  describe  him  as  a  wild  bull  let  loose  among  a  field  of 
dOigent  cricket-players.  He  runs  right  amuck  atComte,  who 
deserves  a  goring ;  he  trips  up  Mr.  Mill ;  he  is  in  the  neck  of 
Mr.  Mansel ;  he  sneers  contemptuously  at  poor  Buckle,  and 
has  a  thrast  at  Mr.  Darwin  .--always  annonymously  and  in 
nearly  as  many  words  as  we  have  occupied  in  the  telling  of 
it.  He  slashes  the  men  of  science,  and  pities  the  moral  phi- 
losophers ;  he  denounces  the  necessitarians,  and  triumphs 
over  the  ''positivists.''  Now,  even  though  all  thoee  acts  were 
quite  le^timate  and  praiseworthy,  Mr.  Qoldwin  Smith  has 

gone  about  the  matter  in  so  reckless  a  way,  that  we  fear  that 
e  has  broueht  a  nest  of  hornets  about  his  ears,  that  are  likely 
to  do  more  than  buu.    Yet  he  has  manv  excellences. 

Mr.  Smith  says  much  on  the  philosophy  of  moral  conduct 
and  character ;  much  also  on  a  more  sacred  subject — theology, 
which,  vrith  all  due  respect  for  the  Professor,  had  much  better 
not  have  been  said.  The  fervid  exdted  way  in  which  he 
plunges  and  flounders  about  in  the  bottomless  spaces  of  those 
tracts  of  knowledge  is  more  amusing  than  edifying.  After 
belabouring  the  ethical  philosophers  soundly,  he  asks  them 
the  question,  **  Is  it  not  rather  in  character  than  in  action 
that  morality  lies  V  and  we  hope  that  he  vrill  get  a  decisive 
answer  to  his  question,  though  probably  not  one  quite  to  his 
mind.  Would  it  not  have  been  as  well  if  Mr.  Q.  Smith  had 
taken  the  trouble  of  acquainting  himself  with  what  ethi(^ 
speculators  had  written,  before  he  began  to  malign  them  for 
an  omission  which  tarns  out  to  be  no  omission  at  all  7  He 
should  recollect  that  no  man  can  make  any  progress  in  moral 
inquiry  who  is  always  looking  into  "  society^  for  his  examples 
of  monl  life.  Unless  he  has  the  power  of  nlenUy  taking  to 
pieces  the  fibres  of  his  own  heart,  ne  never  will  be  able  to  ip 
into  a  crowd  to  eather  up  illustrations  or  modifications  of  his 
pre-established  theories.  Morality  is  like  anatomy;  there  is 
no  progress  to  be  made  in  it,  in  the  first  instance,  by  mingling 
night  and  day  with  crowds  of  human  beings,  seeing  them  in 
all  manner  of  postures,  and  in  all  sorts  of  mM)ds :  but  let  dther 
one  or  the  other  of  those  inquirers  get  into  the  inside  of  a  man 
for  a  time,  afler  he  comes  out — armed  with  his  knowledge  of 
bone  and  muscle,  of  blood-vessel  and  nerve-centre,  of  »rain 
and  limb  and  hand,  or  of  justice  and  unfairness,  of  joy  and 
sorrow,  of  excitement  and  equanimity — take  him  into  a  crowd 
and  see  then  what  he  can  make  of  it.  But  patient  observa- 
tion, we  remarked  a  liitie  ago,  is  not  one  of  Mr.  Smith's  best 
qualities.  Where  '*  eseenee  of  morality''  lies,  he  oonfeosee  at 
la8t»  '*  history  must  wait  to  be  taught  by  ethical  science." 

APPOINTMENTS    TO    OFFICE,    4kC. 


NOTABin  PUBUa 

^■^5?J!.^P^"^^  PAPP8,ar  tlwOltjof  HanUtOD,  Itttpdn,  to  be  •  No«ai7 
Pnbllc  In  Upper  OmdmU.    (OasetUd  Aogiut  8M,  ISOt) 

JAMn  BOBB. of theOltyor HamUtae, KMinlr^ Attoraer^t-lAw,  tolw a Notaiy 
Pnblle  In  Upper  Onada.    (Oaaeited  Augnai  28id,  IStt.) 

^''^^."'l.'^^^J?'  ^  Brtehton,  BMiaira,  AttoniMr-ei-Uw,  to  be  a  Notaiy 
PobUe  in  Upper  Ouada.    (Qawtted  Aognet  SSvd,  USi.) 

THM  HONOKABLB  DAVID  Ban0B,er  the  Vniace  of  XaAten.  to  be  a  No- 
tary  PnUlo  tir  Upper  Ouiada.   (Qaaetted  AngMt  BOIh,  18S8.)  ' 

ASaOOIAn  00R0NKR8. 

VfAUTBR  n.  OBIKHB,  or  the  TtUage  of  Avrora,  Segidrek  ILD^  to  be  aa  AaneUte 

OnmrftirtkeUnitedQNUitleeof  TotknndPeeL   (QMettcd  Ai^wt  SOCb, 
1808.) 


TO  COARE8PONOENT8. 


B.  P.  O.— Under  <*  MvMon  Ooorla.' 


LAW    JOUENAL 


2S8 


1.  W«4iiMiaj.^0l«tk  t»f  M«nlolBtflt^<to  <MItw  Aiwut  BoUi  tfr  (Mketor. 

4.  8atiirduF....^LMt  dKj  fi>r  ootloe  of  trial  Taik  *  Petl  AMlsei. 

ft.  8UNJMIT \mh  iSktfMlay  q/(er  trMy. 

&  Hoadnj. 0(mtt^'Goiirt«nd  SwNnto  Orart  Ttm  bosbig. 

7.  TiiB«iqr.......,ChMMat7  flx.  Vsrm  London  ift  BMevltto  com.  Uust  d«/ fer  nottee 

U.  BttBT^jj^...Oo,  Ooort  A  8iiin«»te  Ot  Teem  anda.    rEUuoflta  ima  BdlfrlUe. 

tt.  «Ulf DAT ITtt  AMMiay  o^  IWM^.  *<-—- 

ISw  MoBdqr ....  ...York  and  Pofli  faU  AmIim.  I 

li.  Taafldaj..... ..jChaooery  Sz.'Tflrm  Bnmtfaid'and  Sinnton  com.   iMit  day  fir 

Ifi.  80NDAT  ....18M  Amftiy  o/Ko'  Trinilp,  [ooUob  fiarcie«Dd  (Mtaws. 

&.  -ToMdar  .......C3i.  Sz.  Tisrm  Haoditon  and BrodkTflle  com.    Laat  day  ft>r notloe 

VL  SaVltAY^.^Wh  AMcbw  t^fitr  MnAg.  [Oodmrich  and  Gomvail. 

SB.  ToMday  .......Obanoery  &E.'Tirm  Barrle  and  Ottawa  oooimenees. 


IMPORTANT    BUOIMKSS    NOTICE. 

BmomtindtbUi  io4ke  Pnpridon  of  thUJammta  ore  reguuUd  to  rewtmbtt  thai 
Mmrpatt  ^macMmUt  hmeeifom^kictd  imthehamdt^fmun,  PtMon  ^Aniagh 
AUorne]ft,  Bturri^,  ^  coBeeH&tkt  and  4luU  onty  a  jwwytfemWawo  4o  them  will 


il4»wahffnairiiw!timetthatiktPr9pridonkmiM.adcple^  Imtthtif 

Mve^am  tsompcBeef  eo  <io  «o  <to  or«kr  «o  MioUe  ClUm  to  mael  Clkc^ 
wkiehanven  keemg, 

Ifim  ihai  the  uatfubuit  ofthe  Jommal  If  to  ^MeraSy  admUtedtii  would  notbe^m- 
niumabhU»09peU  that  the  I\iff«uimmklOgic^ 
1bonan^ppoH,iiuttca<iftaiMffiiiffthm»dma1oh€neiJbrthgh^ 


%  ll^it  Siutak  $ata  JmitmoL 


OCTOBER. 


LLAWJATY  OF  lUfiTJGfi  BOR  AOCSDfims  TO 

IIDhe  faaDob  of  law  irhich  we  propose  ito  oomiider  ia  ove 
-«f  nodern  grcwih.  It  partekes  of  vefiiieiDeDls  uaknoim 
vto  our  Encestom.  OwiDg  io  ihe  iooreaee  of  iabor-iaiviiig 
^nPMbinery,  and  ^eoBeeqaent  use  oi  madbiaeiy,  aoeidoDts  10 
workmen  are  mnoli  move  Irequent  than  i&tmertf.  Owiqg 
'to  tiiiB  eirottiDBtaiicei  eombined  with  ihe  ^Jhaage  of  law 
^nMeh  allows -'^tepreaeniiatm -of  ufevson  killed  lijaeei-^ 
'tent  te  eae  for  damages,  «o(Sofi8  to  veeover  damages  'fcr 
moetdeiitB  teeoItiBg  in  lojaries  io  the  hody  are  beoeme  vesy 
nmenNU!. 

Most  accidents  axe  attribnttfkie  totRme  «anBe«or  ^sombi- 
'jaUieii  <)f  oauMi.  In  4he  ease  of  <an  •employee  injnrBd  bj 
^4NKide0t|  the  cause -may 'be—* 

t.  Ve^tect  of  "feBow-serycmit. 

«•  Tre^eet  m  master. 

8.  Neg^eotof'penonii^nreS. 

As  to  these,  severally. 

1.  Miffiect  ^  feRow^sertmnt. 

The  mere  fdhtion  of  master 'andflerrantnever-entt^miAy 
'an  (Obligation  on  ihe  picrt  of  &e  master  to'takemore  CMe 
*of  ilie  sertnnt  than  Im  may  leasonably'be  ezpeetei  ^  iSo 
<»f  %imsdf.  Be-is  bonnd  to  proride  for  theMfotyttf  ^e 
inrraot,  In  the  coarse  of  his  empbyment,  <ao-Ar  as  he-iea- 
iSonsMy  oan.  The  servant  is  not  boond  ix>  nsk  'his  -safety 
in  -^he  eemce  df  fhe  master.  If  he  accept  ^rricei  '4e 
omdertahes  ^  ran  all  tite  ordxnaiy  Tisks  incident  to  -it 
The -negligence  of  a  feBow-servant  in  the  coarse  of  oommonlgence  11  eolMoniiOQk  plaoeinndite'wastilledi  flieftelion 


see 


employment,  is  held  to  be  a  risk  of  that  descriptioB. 
When  we  ^ise  Che  term  ^  servant,''  its  aipplioatSon  is  sot  to 
be  restricted  to  that  of  e  meB&il.  It  extends  to  tradesmen 
end  oontraeton.  It  extends  not  only  to  pexeoas  directly 
employed  hj  the  master,  bat  to  persons  indheotty  emploj^d, 
emohes  {(ersons  employed  by  eob-contractors,  provided  afi 
are  employed  for  one  and  the  same  common  work :  (  WiffpHt 
V.  F<m,  11  £x.  882).  A  person  who  volenteem  to  eteist 
the  servants  of  da&ndant  is  no  bettor  iMsbien  than  «  hired 
servaat,  eo  far  as  his  remedy  against  {Oe  SMSter  for  iigaries 
reodvedwhilein  employ  of  themastenisconeemed:  {i^eg^ 
V.  Midland  R.  Oo^  I  fi.  A  K.  781$  £btt0r^.  AuOMer, 
10  W.  R.  fiS;  Airaham  v.  tU^nMt,  6  fi.  ft  K.  143). 
It  wonld  be  afasnrd  to  hold  the  mastar  liable  to  lihe  servant 
for  the  negfeot  of  «  feHow  asffVBiit  in  ^ting  fthe  fonwsr 
into  a  dampbed'i  ftr  the  nefiEgsnes  of  tfcn  .eookin  net 
properly  deaening  eopper  vesssls  ossd  i*  flm  UUbflir;  of 
the  bntdher  Sreopp^^g  meat  injjariauio  hesMx^  «of  the 
ophjoktertr for sof^lyipg  a cnay bedstsadj  or tohold the 
kniMer  Uidde  fox  the  Ming  of  a  brick  by  !a>brickl«yex,  -an 
axe  by  a  oarpenter,  or  ^rtone  by  «  mason.  The  servant 
most  ase«oidiaa«y.diUgeine  teprotoot  Jiimaelf iiom misad- 
ventores  «f  this  kind ;  and  if  :from  no  AnU^  jthe^maater 
he  Bttffera,  th^  mastar  is  olearlj  not  responsihle* 

The  first  case  to  which  we  shdl  advert  is  iPrieMaf  v. 
Fowler,  8  M.  &  W.  The  declaration  stated  that  plaintiff 
was  a  servant  of  defendant  in  his  trade  of  a  butcher ;  that 
defendant  had  desired  plaiintilf  to  convey  some  meat  in  a 
Tan  driven  bj  a  fellow-servant ;  that  the  van  broke  down, 
wherry  the  plaintiff  was  injured,  &c.  The  action  was 
held  not  to  be  maintainable.  The  pla!n1ifl*8  right  to 
recover  was  rested  on  the  supposed  obligation  of  the 
master  to  supply  a  proper  van,  or  to  tifte  care  that  it  was 
not  overloaded ;  but  ]fhe  court  held  that  the  master  was 
not  lisUe  for  damage  to  the  servant,  arising  ft6m.  any  vice 
or  imperfectioui  unknown  to  the  master,  in  the  carrlagei 
or  in  the  mode  of  loading  and  oonduotinglt.  In  condu- 
sion  the  court  said — "To  ^w  this  sort  of  action 'to  pre- 
vidl  would  be  an  encouragement  to  the  servant  to  omit  that 
diligence  and  caution  which  he  is  in  dutybound  to  ezerdse 
on  behalf  of  his  master,  to  protect  him  sgsinst  the  mtscon- 
duct  or  nc^gligonce  of  those  who  serve  him  j  and  Which 
diligenoe  and  caution,  while  they  prote<Hi  the  master,  are 
a  much  1>etler  security  against  any  injury  the  servant  may 
suirtain^by  tiie  negligence  of  otkets  engaged  under  the  same 
master,  than  any  recourse  i^gmat  Ills  master  coidd  possibly 
afford." 

flo  vAere  a  -servant  df%  raSway  company  -in'^n  diseharge 
of  his  duty  as  soch,  was  proceeding  in  a  tninnnder  the 
guidance  of  tytiiers  of  "their  servants,  through  twhooe  m 
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was  held  not  to  be  maintainable  :  (^Rutchinson  v.  The  York 
Newcastle  and  Berwick  Railway  Company,  5  Ex.  343.) 

So  where  the  deceaaedi  a  workman  employed  in  the 
eonstmctioii  of  the  Ciystnl  Palaoep  London,  was  killed 
through  the  neglect  of  a  fellow-workman  in  letting  fall  an 
instmment  called  a  <'  rymer :"  (  Wigget  v.  Fox  et  al,  11 
Ex.  882.)  ,  ^ 

So  where  the  serrants  of  defendanta/a  railway  company^ 
were  tomiog  a  tmdc  on  a  turn-table,  and  a  perioo  aasial- 
-ing  them  was  killed  through  the  negligence  of  the  servanta 
of  the  delendant8|  in  propelling  a  steam  engine  against  him : 
{Degg  t.  The  Midland  Railway  Company,  1  U.  &  N.  773.) 

So  where  plaintiff,  an  engineer  in  the  aervice  of  defend- 
ants, a  railway  company,  engaged  in  running  a  passenger 
train  on  their  line,  in  consequence  of  the  neglect  of  a 
ftwitchmauy  on  the  same  line  of  railway,  was  precipitated 
off  the  line  and  thereby  injured  :  (FearweU  t.  The  Boston 
und  Worceeter  Railway  Company,  4  Metcalfe  449.) 

So  where  deceased,  a  miner  in  the  employ  of  a  mining 
(Bompany,  was  killed,  while  ascending  a  shaft  of  the  min^, 
through  the  negligence  of  a  fellow-servant,  whose  duty  it 
Vas  to  attend  to  certain  machinery  by  which  the  miners 
were  let  down  into,  and  drawn  up  from,  the  mine :  ( The 
BartorCe  Bill  CoaX  Company  and  Reid  in  the  House  of 
Lords,  4  Jur.  N.  8.  767.) 

2.  Neglect  of  mosfor. 

The  neglect  of  the  master  may  be  either  neglect  to  hire 
competent  semmts-^-to  piovide  safe  machinery-— or  to  keep 
maohinery  in  npair.  The  master  is  not  under  all  circum- 
stances eicused  fiom  the  consequences  arising  firom  the 
act  of  a  fellow-serrant  or  workman.  He  is  only  so  excused 
when  he  hires  competent  senfiants.  The  rule  is  thus  stated 
by  Baron  Aldenon.  The  master  is  not  in  general  respon- 
sible for  an  injury  to  a  servant  arising  from  the  neglect  of 
a  fellow-servant,  <<  when  he  (the  master)  has  selected  per- 
sons of  competent  care  and  skill  'J'  (JSCutchineon  v.  The 
York,  Newcastle  and  Berwick  R.  Co.,  6  Ex.  351.)  If 
the  servant  who  caused  the  injury  were  incompetent  to  dis- 
charge his  duty,  and  the  injury  arose  from  that  incompe- 
tency, there  is  strong  ground  for  holding  the  master 
responsible :  {The  Barton's  EtU  Coal  Company  and  Reid, 
4  Jur.  N.  S.  767).  The  master  to  discharge  himself  must 
shew  at  least  that  he  used  reasonable  diligence  in  the 
selection  of  the  servant :  (  Tarrant  v.  Wehh,  18  0.  B.  796 ; 
Wigmore  t.  Tay,  5  Ex.  354 ;  FbOe  v.  The  FoH  Carlisle 
Dock  Company,  2  L.  T.  N.  8.  288.) 

The  question  whether  or  not  the  fellow-servant  or  work- 
man was  competent  or  incompetent  may  become  quite 
immaterial,  if  it  be  shewn  that  the  machineiy  used  was  to 
the  knowledge  of  the  master  defective;  either  by  reason  of 


improper  construction  or  improper  use,  and  that  such 
defect  produced  the  accident.  In  this  case,  however,  the 
allegation  of  knowledge  on  the  part  of  defendant  must  be 
alleged  and  proved  or  the  action  cannot  be  sustained. 

Thus,  where  plunUff  engaged  with  defendant  to  serve 
on  board  defendant's  ship  as  a  common  seamen  on  a  special 
voyage,  and  aHeged  that  the  vessel  was  leaky  and  u^sea- 
worthy,  by  which  the  plaintiff  became  unwell  and  sustained 
damage — held  that  the  declaration,  in  the  absence  of  an 
allegation  of  knowledge  on  part  of  defendant,  was  bad : 
(CbiicA  Y.  Sted,  8  El.  &  B.  402;) 

So  where  defendant  had  erected  a  scaffold  for  his  own 
use,  and  afterwards  contTacted  with  plaintiff  to  pull  down 
a  certain  wall,  in  doing  ijrbich  the  use  of  the  scaffold 
became  necessaiy,  and  one  of  the  putlogs  or  cross  supports 
of  the  scaffold  was  rotten  and  broke,  whereby  plaintiff  was 
thrown  to  the  ground — ^in  the  absence  of  proof  of  know- 
ledge on  part  of  defendant,  the  action  was  held  not  to  be 
maintainable :  (McCarty  v.  Young,  6  H.  d^  N.  829.) 

The  knowledge  may  be  brought  home  to  the  master  by 
various  circumstances,  the  strongest  of  which  is  personal 
interference :  (Ormond  v.  ffaU,  1  El.  B.  &  E.  102.) 

Thus,  where  defendant  had  employed  a  laborer  to  erect 
the  scaffold  upon  which  plaintiff  worked.  The  materials 
of  the  scaffold  were  in  a  bad  condition.  The  laborer  broke 
several  of  the  putlogs  in  trying  them.  One  of  the  defend* 
ants  told  him  to  break  no  more — that  the  putlogs  would  do 
very  well.  This  was  held  to  be  evidence  to  go  to  the  jury : 
{Roberts  r.  Smith,  2  H.  &  N.  218). 

So  where  plaintiff  was  employed  in  the  defendant's  coal 
pit,  and  in  the  course  of  his  employment  received  an  injuiy 
caused  by  a  defect  in  the'  machinery,  and  it  was  shown  that 
one  of  the  defendants  personally  interfered  in  the  manage- 
ment of  the  colliery  {MeUors  v.  Shaw,  7  Jur.  N.  S.  845). 

8.  Neglect  of  person  injured. 

It  is  necessary,  as  a  general. rule,  to  establish  not  only 
knowledge  of  master  but  ignorance  of  the  servant.  The 
master  cannot  be  held  liable  for  an  accident  to  his  servant) 
simply  because  the  master  knows  that  maohinery  is  unsafb, 
if  the  servant  has  the  same  means  of  knowledge  as  the 
master  ( Waiiams  v.  dough,  3  H.  &  N.  258).  If,  after 
such  knowledge,  the  servant  oontinues  in  the  empkyment, 
his  continuance,  if  not  negligence,  is  acquiescence,  or 
perhaps  more,  a  willingness  to  run  all  risks  with  his  eyes 
open  {Asscp  v.  Yates,  2  H.  &  N.  768;  Skipp  v.  Eaetem 
Counties  Railway  Company,  9  Ex.  223).  This  rulei 
howeveri  has  of  late  been  qualified.  la  a  ease  wheve 
maohinery  by  act  of  Parliament  is  required  to  be  protected^ 
so  as  to  guard  &e  persons  working  from  danger,  where  a 
servant  continues  in  the  employment,  entering  upon  it 
when  in  a  state  of  safety,  and  in  consequence  of  danger 
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aooruing  from  the  proteotion  being  decayed  or  withdrawn, 
if  the  serrant  ooDtinnes,  but  oomplaiDs  of  the  want  of 
protection,  and  it  la  promised  to  him  from  time  to  time 
that  it  shall  be  restored,  daring  that  period  the  master  is 
considered  as  taking  upon  himself  the  burden  of  the  risk 
{Holmei  V.  Clarke,  6  H.  &  N.  849).  Bat  if  the  servant, 
knowing  the  machinery  to  be  ansafe>  oontrary  to  the 
express  command  of  the  master,  use  it  oi  oUi^rsviisQ  Interr 
fere  with  it,  he  is  withoat  remedy  if  an.  a^^^ent  occur 
resulting  iu  injujy  to  him  (^Cosioell  v.  Warth^b  £1.  &  B. 
849).  So  if  it  can  be  said  that  the  servant^  by:  his  own 
neglect,  in  any  manner  contributed  to  the  apcident^  which 
oansed  the  injury  (/>yfie«  v.  Leachp  26  JL  J<  E|(,  221 ; 
Senior  v.  Wordy  28  L.  J.  Q.  B.  139> 

Such  is  the  law  bearing  upon  the  questiou  as  to  the 
liability  of  the  master  for  injuries  sustained  by  a  serrant 
while  in  his  employment  There  is  some  difference  of 
opioioa  as  to  its  reasonableness.  There  are  those  who 
contend  that  the  serrant  is  not  sufficieolly  protected  by  it. 
Indeed  during  last  session  of  the  Imperial  Legislature,  a 
bill  was  introduced  to  extend  the  liability  of  the  master, 
where  the  accident  is  caused  by  the  default  of  a  fellow- 
servant;  where  the  accident  is  caused  to  the  servant  by 
default  of  tackle  or  machinery,  though  the  master  is  not 
proved  to  have  had  knowledge  of  it ;  and  where  the  acci- 
dent is  caused  to  the  servant  by  the  negligence  of  the  master 
in  not  furnishing  proper  machinery,  the  servant  having  un- 
dertaken or  continued  the  work  with  a  knowledge  thereof. 

This  bill  did  not  become  law,  and  if  ever  again  intro- 
daoed  must  meet  with  a  strong  and  steady  opposition  from 
the  great  maaofactureni  of  England,  every  one  of  whom  is 
interested  in  maintaining  the  law  without  amendment 
We  do  not  mean  to  discuss  the  necessity  for  amendment; 
we  are  content  at  present  to  deal  with  the  law  as  we  find  it. 


GOUNTt  COURT  JUDGES  IN  UPPER  CANADA. 


The  SolieUort*  Journal^  after  giving  a  long  extract 
from  oar  article  in  the  Law  Journal  for  August  on  the 
Impeachment  of  County  Court  Judges,  proceeds  as 
follows : — 

**  W€  are  not  aware  what  is  the  preelse  rank  or  wbat  are  the 
speoial  Canctions  of  ooontj  ooart  judges  in  Canada ;  but  aatnmhig 
that  they  hold  the  aihno  relatiTe  rank  there  as  thej  hold  in  Eng- 
land, we  cannot  altogether  agree  with  the  view  taken  by  our 
Canadian  contemporary.  So  far  as  bia  remarks  apply  to  the 
eonstitntiOB*  to  the  style  or  title  of  this  "  Court  of  Impeaohment," 
aad  to  its  peculiar  juriadiction  and  procedure,  we  entirely  concur. 
Whatevw  oifcnoe  is  worthy  of  •'impeaohaent"  ought  not  to  be 
pioaeeoted  exeept  pursuant  to  a  Tote  of  the  Legislature ;  and  in 
that  case  its  prosecution  should  not  depend  upon  the  will  or  the 
ability,  pecuniary  or  otherwise,  of  any  iudlTidual.    Bat  unless 


Canadian  county  court  judges  be  more  important  personages  than 
English  functionaries  of  the  same  title,  there  seems  to  be  no  rea- 
son why  they  should  not  be  remoTable  In  like  manner.  In  Eng- 
Wd  the  Lord  Chancellor,  or  the  Chancellor  of  the  Duehy  of  Lan« 
caster,  within  their  soTeral  jurisdictions  hare  power  to  remoTC 
aiy  eonnty. court  judge  for  either  « inability  or  misbehaviour.' 
pp  l^aroe  of  aa  *  impeachment,'  is  required  or  allowed.  A  great 
and  perhaps  somewhat  arbitrary  power  is  intrusted  to  a  great 
ftootionary  upon  the  faith  of  its  judicious  exercise  under  the 
perreetlte  Influence  of  public  opinion,  and  the  system  has  net 
been  fbaad  tmsalisfketory.  It  appears  to  us  that  the  Legislature 
of  Upper  Canada  might  wisely  eatrust  to  the  Provincial  Chancellor* 
if  not  to  the  GoTsmor-General,  a  similar  power,  and  that  the 
sooner  it  abolishes  its  Court  of  Impeachment  the  better  it  will  be 
for  its  own  reputation  and  for  that  of  its  judiciary. 

Our  cotemporary  is  wiong  in  the  assumption  that  our 
oomnty  oourt  judges  rank  no  higher  than  county  court 
judges  in  England.  They  are,  we  beg  to  say,  <'  much 
more  important  personages  than  English  functionaries  of 
the  same  title."  Onr  county  courts  are  courts  of  raoord, 
having  the  like  practice  and  mode  of  procedure  as  the 
Superior  Courts  and  are  inferior  to  the  Superior  Courts  of 
Common  Law  only  in  amount  of  jurisdiction.  They  have 
jurisdiction  in  all  personal  actions  (excepting  libel,  slander, 
criminal  conversatiou  and  seduction)  where  the  debt  or 
damages  claimed  do  not  exceed  |200  (£60)  and  in  all 
cases  relating  to  debt,  covenant,  and  contract,  where  the 
amount  is  liquidated  or  ascertained  by  the  act  of  the  parties 
or  by  the  signature  of  the  defendant  to  $400  (£100).  In 
point  of  territorial  jurisdiction,  onr  county  oonrts  hare 
authority  throughout  the  whole  of  Upper  Canada  quite  as 
much  as  the  Superior  Courts*  Besides,  the  judges  hold 
office  during  good  behaviour  in  like  manner  as  do  the 
judges  of  the  Superior  Courts. 

These  are  onr  reasons  for  treating  an  erring  oonnty 
oourt  judge,  if  any  such,  with  more  consideration  than  a 
defaulting  bank  clerk  or  wayward  emind4)oy. 


FEES  TO  PUBLIC  OFFICERS. 

Shortly  after  the  article  on  this  subject,  which  appeared 
in  the  last  number  of  the  Law  Jourwdf  was  written,  Ex 
parte  Fouueti  and  the  Carporatian  qf  the  County  of 
Lamhton  was  decided  in  the  Queen's  Bench.  The  case  is 
not  reported.  A  note  of  it  appears  in  the  preper  place  in 
this  number.'  The  oourt  held  that  it  is  the  duty  of  county 
corporations  to  pay,  in  the  first  instance,  all  accounts  for  fees 
properly  payable  to  offioen  oonoemed  in  the  administration 
of  justice,  and  afterwards  to  look  to  the  Government  to  be 
reimbursed.  The  court  also  held  that  such  accounts  must 
be  audited  by  the  magbtrates  in  sessions  before  payment 
can  be  exacted.  The  decision  is  of  much  interest  not  only 
to  the  public  officers  concerned  but  to  county  councils. 
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Begina  ex  rtL  Seckir  ▼.  pABltofi^-^Bial«  aial  for  m 
•luurged  wUh  oMts^ 

ITr  jMvtfi  PMiMffI  «iJ  <iU  Corporaiiom-  of  tht  Cmmig  of  LaiMmi, 
•^Applksatioa  for  a  naadAmvai.  Ileid  that  eoaaty  aadltorB  liave 
nothiog  to  do  with  the  accoants  of  the  olerk  of  the  peaoe  In  the 
ilret  instance.  Hie  aoconnts  arnet  be  audited  by  ma^stratee  in 
seniofts.    Biilef  diaoharged,  but  without  eosta.. 

Chtat  Wmiem  BttSlway  Company  t.  Th€  Pe^'ar^u  Canal  Co, — 
Sole  abaolnte  to  reeeind  order  of  McLeam,  0.  J.,  and  leaTe  gitan 
to  defendanta  to  piedl  mm  ut  fttdmrn  and  releaae^  on  pajment  of 
all  ooBte. 

SHoanej.  Cfeator.  — Action  agelnet  entttiea  of  IMirision  Cbart 
llatHft  Appeal  trvn  dedaioii  Jndga  Ooonty  CSrarief  ffimooa. 
BismlBsed  with  costs. 

ifoertf  T.  ^'yiMff.— Action  on  coyenant  agidnst  inoombrancee. 
Qaestion  whether  sewerage  rate  in  the  oity  of  Toronto  a-charge  on 
th«  land  or  oB  Hm  owners  io  rvspeet  tiiefeo£  MM  ttd  fee  bt  a 
obarge  oa  tha  land.    Jndgmeni  tot  defenUnl. 

TU  Quem  t.  iS&mdlMk— Appeal  tnm  deeldOB  of  Qoartar  See- 
lAons  refnsing  new  trial.    Blsimssed  with  costs* 

Todd  ▼.  5»tyi2cr.— JadgmeAt  rereraed  and  repleader  awarded. 

Byan  t.  IftUer.— Action  for  aednotion.  Enle  absolute  to  enter 
notisoM.' 

Bmd  it^  J>f a^.— Bwla  aVaelBta  foy  mew  trtat  tm  pajrvubi  ef 
oosts  and  payoant  of  i{76  into  Court  ia  tan  days,  else  rule  dia* 
charged. 

MBMMM.MM* 

Preaa&t :  MoIiah,  C.  J. ;  BvxflM,  J. ;  Haoabty,  J. 

S^tembtr  ST,  ISCZ 
Otrnk^n  ^  Pmke.'^Kolk  dtsehargadi 
M4imUon  y.  Jf«i>OMld.-^Bn]e  dlaahargwl  oft  an^aaL 
Moffatty.  TrXiC«.--StaBda  tiU  naaKt  tem. 

In  re  ProoiMwndl  Warden  County  of  Bract, — Standa  dU  next 
term. 

iiiMfJn  T.  Carpiifatikm  tkmaUy  ^Sk'sMec^Bula  diriMrged  with 
leaye  ta  plaiatiff  Io-  appeal^  or  withia  a  lortoight  to  aqoept  a  non- 
iuit 


OOMMOIf  PLBA8. 
Present:  DfeAvaBi  (X  J.  j  BwHAEiWr  Jvy  MaaBisoii,  J. 

Can^  y./br/ifiM^^Kuleabsolate  lor  new  trial  without  costs^ 
4m  the  ground  of  rcjeottou  of  eyideuce. 

HaMU y.  iVttssr.-^Role abaeluteto enter nonsirft 

TmUy  y.  JSoashuA.'-^Appeal  ih>m  Goimty  Coajti  diialsaed  with 
coats. 

Ockerfnan  y.  j82adUo«i(.  ^Appeal  allowed  without  oosts.  SemhU 
comfy  judges  should  retom  copies  of  thdr  opinions,  not  rimply 
«<nila  dOsahaifad  of  rule  abaalwteb" 

HoyM  y.  jlUjMft.  — Postea^  to.  plaintiC 

McCance  y.  Bateman. — ^Appeal  allowed  and  nonauit  set  aside. 

SHU  y.  O'lTa/lorafi.— Appeal  allowed.    Bule  abaolute  to  enter 


akamn  iSftav^*^Appeal  dismissed  wHh  costs. 

CavmU  y»  i>rrif.-^Bala  absoloie  for  nonsuit 

VanB»§ry  §t  ul.  y.  iSaaM.— New  trial  on  payment  of  ooat% 
learned  Chief  Juatiee  not  aatisfled  with  yerdiot 


€am$ronet  al,  y.  Stnenton-f^U^a^  ateDlula. 

S^MMn-T.  O^aiM,— Bala  diselmfged,  and  Jndgmeni  te  dafen^ 
dant  on  demurrer. 

Tnutee$  St,  Andreu^B  Church  y.  Cfr^at  WetUm  BaSwtQf  Co.^" 
Bule  absolnte  ta  appoint  an  arbitrator. 

Coiipar  y.  IVoniMfc-^Bale  diadmrged. 

Smart  y.  Th^DctroU  and  Niaymra  Bioer  Baihtay  Co.— Bule  £»> 
charged  with  coats. 

ModtUmdt.  JfbCTiiarf.— Jud^ent  for  plaltttilT  on  demmwr; 
With  leaye  ta  amend  en  tsms; 
Bryct  y»  J9«alli0.-«^Appeal  aUowed. 
Thompvm  y«r  ^akpiMr.— New  trial  without  ooafta. 
Z>ofi  y.  Oyilvy. — Postea  to  plaintiif. 
Don  y.  Law, — Postea  to  plaintiif. 
TiM  y.  Zdndtay  it  al.,  eteeutort,  j^e.— ttnle  ffischsfged. 
Chaham  y.  jBrowa.— Bide  disaheerged; 
DolUry  y.  WkaUy,    Jltanda  enlacged^ 
Bohmtm  y«  PsKir.^Bule  discharged  wMh  aosts* 

Za.  fv  Brif/kt  and  tJu  City  of  2Woii/o*--So  much  aa  ralntsa  io 
I9th  section  of  by-law  absolute  with  costs. 

Metealfr,  1fuftler;lir/d:--Bule  diMharged  with  coatr. 

fUu9  y.  DiiritM.— Bole  absolnta  ta  eoler  yet^ct  fbr  deftndanlf. 

Luke  y.  1^0v|^«^Appeal  dfawilesad  with  ssals. 

Marrie  y.  (7aaMran»— Jtdgmentfot  detedaaft  ondemnrret. 

ficgina  y,  To¥m  i^Poim— Judgment  on  demurrer  £or  tha  Grown* 

OiUupu  T.  The  City  of  HamUUn, — Nolle  proee^i  to  be  entered 
according  to  agreement  of  parties. 

In  re  Beyiettar  of  jVortillTareflooi— Bala  aUsdule  iir mandanMV 

Or^  n  tAKbon.— ^Afpeai  allowad;    New  triaL 


Vreaent :  Diumn,  C.  J. ;  Bi(«An»a^  J.  r  filonniamr,  I, 


.AtiMvy;  JfiMMii-'-Naw  Mnl  wittont  oaat%  on  grenad  aC  niin-* 

direction, 

BngUah  y.  Clark, — Appeal  allowed.    Bule  for  new  trial  in  court 
Mow  diaoharged. 

dsiyy  y.  WmBaetj    Appeal  diamisaedisilii  aaaOi    Nopvnof  ef 

contract  express  or  impUed. 

Baldwin  y.  J?^i<.— Bule  absolute  for  new  trial.    Coato  to 
abide  the  eyent 

TiNM^  y.  Bdmendekm9  et  at— Appeal  disBdsaad  wtCh  acaln 

Beyina  y.  Ewiny.^-kn  defendant  triad  a  second  time  improperly 
court  revise  to  deliyer  judgmentJ 

Bodyku  y.  .ffiMi^iaJi— No  judgment    fitanda. 

Fieher  y.  Jameeon, — Stands. 

Catrutkere  y.  JS^nolAr.— Stands* 


NBW  COMMON  LAW  BULE. 

ToBoiTTO^  Trinity  Term*  26  Victoria. 

It  is  ordered,  tbat  in  aU  appeals  fh>m  the  County  Coaite 
in  all  easea  wbere  the  bond  nquired  by  the  Bixty-aerenth 
and  aixtj-eighth  sections  of  the  County  Courts  Act  is 
executed,  perfected  and  produced  to  the  Judge  of  the 
County  Court  whose  decision  is  appealed  from,,  as  required 
by  the  sud  statutey  on  or  before  the  ficst  day  of  the  temn 
of  the  Court  appealed  to  next  after  the  date  of  soeh  bond,, 
^e  earn  appealed  shall  be  set  down  to  be  heard  on  the  fint 
or  second  paper  day  of  such  term  \  and  that  if  the  ease  bo 
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not  8Q  B«t  dowQi  the  appeal  shall  be  considered  and  treated 
as  abandoaedi  and  the  party  in  whoao  &Tor  the  decision  of 
the  ooart  below  has  been  pronounced  shall  be  at  liberty  to 
proceed  in  the  caiise  as  if  no  proceeding  to  appe^  the  same 
had  been  taken. 


(Signedi 


4,  McldiV,  Q,  J. 
RowBT  S.  fimura.  J. 
JoHH^  H.  HAGAmr,  J; 

W.  E.1>«APEE,0.J.  O.P. 
Wh.  B.  RlOB^Bi)8»  J. 
JoeSPB  C.  MoHRISOK,  J. 


NBW  TARIFF  OP  FEES  FOR  TH£  CLBRKS  C^  TOE 

?8ACB, 

Taoun  Tjib«,  SQrii  YzofOssA* 

6th  SeptSQbw,  IMX 

Whereas,  the  T^bl^  of  pees  confirmed  by  th^  Judges  of 
the  Court  of  Queen's  Bench,  on  the  i5th  Noyember,  1845, 
^ppUcabla  to  3herifi,  Clerks  of  tbe  ?eiifi9,  Constables,  and 
Criere,  fbr  services  lendered  in  the  administnitioii  of  Joa- 
tice,  andl  for  other  County  purposes,  ha?  become  inappli- 
cable in  many  respecto  to  die  duties  as  now  performed  by 
the  respective  Clerks  of  the  Peace  for  the  seyenti  Counties 
of  this  Province,  a^d  ae«  dutiea  have  been  assigned  to  the 
Clerks  of  the  Peace  since  the  m«king  of  the  said  Table ; 

And  whereas,  by  the  eonaoKdated  Acts  of  Upper  Canada, 
ch.  119, 860.  2,  the  w^d  Tibbie  of  Pee9  wi|s  tp  CQI»ti||!|9  un- 
til otheiwiae  appointed  i  and  power  was  th«idl>y  given  to 
the  Chief  Justioes  and  other  Judges  of  the  Superior  Courts 
of  Common  Law,  at  Toronto,  from  time  tp  time,  as  occa- 
sion requires,  by  rule  or  rules  by  them  to  be  made  in  ^erm- 
time,  io  appoint  thd  fiMa  to  be  taken  and  rooeived  by  such 
Sherifb,  Coroners,  Cleiks  of  the  Peace,  Constables  and 
Criers,  for  such  services  as  aforesaid ; 

Firii.  — -  It  is  offdorwli  und^r  and  hy  virtue  of  such 
anthori^,  that  with  respect  to  the  duties  performed  by  the 
several  Clerka  of  the  Peaoe,  in  the  several  Counties  of  this 
Province,  the  Table  of  Fee^  in  the  Schedule  hereto  annexed, 
shall  be  substituted  for  and  taken  in  lieu  of  sucb  Table  of 
Jfees* 

Second — ^That  the  Table  of  Fees  ia  the  Schedule  hereto 
annexed,  shall  not  be  construed  as  interfering  with  the 
Ordars  made  by  tbo  Jildgea  of  the  Couct  of  Qpi^en'a  Bench, 
on  the  15th  November,  1945,  ftirtber  than  as  an  alteration 
of  the  Fees  to  be  tfiken  by  the  Clerks  of  the  Peace^  for 
the  sevecal  services  stated  in  the  Schedule  hereto  annexed. 


SCHEDULE  OF  FEES. 

To  it£  taken  and  reciuud  ^  the  Ckrks  qf  (Atf  Ftac^  in  iMt  Pravmee^ 
in  Umqf^he  fable  ulabU^hed  on  16a  November,  1846. 


(.SHin^f) 


Abch'd  MoL^n,  C.  J. 

Wm.  H.  DftAPEB,  C.  J.,  C.  P. 

Robert  E.  Burns,  J. 

Wm.  B.  &IGH4RP9,  J. 

John  H.  Haoartt,  J. 
Jos.  C.  Morrison,  J. 


1.  For  drawing  Pneoept  tp  gnmrnon  the 
Grand  and  Petit  Jary,  attending  Justices 
to  s\gn  same,  a|^4  traqsmiuing  to  the 
Sherif ,. ... 

2.  Atten(flng  each  general  Quarter  Sessions 
8.  Making  up  Reoo]^  of  each  general  Qi^ar* 

ter  Sessions 

4.  Notiee  of  eveiy  appointnieot  of  a  Con- 
Btftble,  under  28  Vict,  oh.  8,  or  other 
officer  appointed  by  the  Justices  in  Sea- 
tione,  and  notlee  of  any  order  made  by  the 
QearCer  Seesiena.  when  required  to  be 
notified  to  any  person  or  party 

5.  Subpoena.. '.. ,......., 

6.  Bendi  Warrant 

7.  Every  Beoognifanoe  of  the  Pe^e  for  good ' 

behaTiour ,.....•.. 

8.  For  disoharging  the  same...  ....„ 

0.  Making  np  Satreais  of  each  Sf»sion. 

10.  ETory  allowanee  of  Certiorari  (to  ^  paid 
by  the  painty  applying) ......i 

11.  Fnmishmg  to  Sneriff  and  Coroners  retfsed 
lists  of  Constablea,  wiieiieTer  ordered  to 
be  dope  by  the  Jubtioes  in  general  Quarter 
Sessions t ...««. 

12.  Beading  any  Statute  or  public  P^oelam^- 
tion,  ^en  required  to  be'<}one  by  law... 

^18.  Copies  of  Depositions  or  Eliminations 
furnished  to  Prisoners,  Defendants,  pr 
their  Counsel,  when  required,  each  folio 
of  100  words  (to  be  paid  out  of  the  County 
funds,  or  by  the  party  applying,  accord- 
ing to  the  nature  of  the  case} »... 

14.  BeceiTing,  filing,  and  reading  each  Pre- 
sentment of  the  Gran4  Jury.. .•  m..., 

16.  For  coji^  thereof  forwarded  to  the  GoTem- 
ment,  or  to  the  Couaty  Council,  when 
directed  by  the  Quarter  Sessions... 

16.  Arraigning  each  Prisoner  or  I^efendant 
indicted,  (to  be  paid  oqt  pf  the  County 
funds,  or  by  t|ie  party  applyingt  aa  the 
ease  may  be) y,..:.;.....^....' 

17.  Empannelling  and  swearing  the  Jury  in 
tTory  oaee,  whether  criminal  or  otherwise, 
where  by  law  f  trial  )ly  Joiy  ie  te  |>e  bud 
at  the  Quarter  Sessions,  and  when  no  fee 
is  fixed  by  statute :  (to  be  paid  out  of  the 
County  fluids,  or  by  the  party,  m  the  case 
may  be). t 

18.  Swearing  each  Witneep  iippn  ppy  trial  l^y 
a  Jury,  or  ^  gp  befprp  the  Grand  Jury : 
(to  be  paid  ;out  of  tl^p  County  fupds,  or 
by  the  party,  aa  the  oaee  ^yay  be) 

19.  Filing  each  Exhibit  on  a  trial:  ^to  be 
paid  out  of  the  County  fqnds,  or  ry  the 
party,  as  the  case  may  be)'. 

20.  Every  Snbposna  Ticket,  or  popy  of  Sul} 
poena,  when  necessary :  (to  be  paid  out  of 
the  County  funds,  or  by  t|ie  party  apply- 
ing, as  the  case  may  be) 

21.  Charging  the  Jury  ^ith  the  Prisoner  pr 
Defendant,  upon  each  indictment :  (to  be 
paid  out  of  the  County  funds,  or  by  the 
party,  aa  the  ease  may  be) 
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22.  Beo^Ying  and  recording  each  Verdict  of  a 
Petit  Jury,  in  any  case  of  trial  hr  Jury, 
(to  be  paid  out  of  the  Connty  fiinas,  or  by 
the  party,  as  the  case  may  be) 

28.  Recording  each  Judgment  or  Sentence  of 
the  Conrt  upon  a  Verdict  or  Confession, 
to  be  paid  ont  of  the  County  funds,  or  by 
the  purty,  as  the  case  may  be) 

24.  Making  ont  and  deliTering  to  the  Sheriff 
a  Calendar  of  the  Sentences  at  each  Court 

26.  Certified  copy  of  Sentences  sent  with  the 
Priaoners  to  the  Penitentiary,  after  each 
Session... 

26.  Making  up  Record  of  Conyiction  or  Ac- 
quittal, in  any  case  where  it  may  be 
neoesaary :  (to  be  paid  ont  of  the  Connty 
ItindB,  or  by  the  party  applying,  as  the 
case  may  be,)  per  folio  of  one  hundred 
words - 

27.  RTCiy  Copy  or  Extract  of  a  Record  or 
Paper  of  any  kind,  required  to  be  made 
by  Law,  or  by  Order  of  the  Justices  in 
Sessions,  or  for  the  Information  and  use 
of  the  GoTemment,  when  required,  and 
where  no  charge  is  fixed  by  law — if  the 
aame  shall  be  less  than  10  folios  of  one 
hundred  words  each 

28.  If  above  10  folios,  then  for  each  folio 

29.  Disdutrging  any  Prisoner  by  Proclama- 
tion  

80.  Drawing  bill  of  Costs,  including  taxation 

(to  be  paid  by  the  party),  and  filing  the 
same  where  necessary  to  be  made  and 
filed,  as  in  oases  of  Assault,  Nuisances  or 
the  like,  and  in  Appeals. 

81.  Drawing  ont  and  taking  each  Recogni- 
sance to  appear,  either  of  Prosecutor, 
Defendant^  or  Witness 

82.  Calling  paHlei  on  their  Recognisance,  and 
recording  their  non-appearance,  for  each 
person  called :  (only  to  be  charged  where 
the  parties  do  not  answer) 

88.  Drawing  order  of  the  Justices  to  Bstreat 
and  put  in  Process :  Ton  the  whole  list) 

84.  Entering  any  Order  of  Sessions,  or  of  the 
Chairman  with  two  Justices,  to  remit  any 
Estreat,  and  recording  an  Entry  of  the 
same :  (to  be  paid  ont  of  the  County  Aukda, 
or  by  the  party  relieved,  as  may  be  or- 
dered^  

86.  Entering  and  Extracting  upon  a  Roll  in 
dnplioate>,  the  fines,  issues,  amerciaments, 
and  forfeited  Recognisances,  recorded  in 
each  Session,  making  Oath  to  the  same, 
and  transmitting  to  the  Sheriff. 

86.  Making  out  and  delivering  to  the  Sheriff 
the  writ  of fitrufaeiat  and  eapiaa  thereon. 

87.  Making  o«t  and  certifying  copy  of  Roll 
and  return  of  the  Bheriit  ^nd  transmitting 
it  to  the  Reoelyer-General.. 

88.  Making  np  Book  of  Orders  of  Sessions, 
deoiarfngthe  limits  of  the  DlTision  Courts, 
and  entering  the  times  and  places  of  hold- 
ing the  Courts ^ 

89.  Making  out  and  transmitting  a  copy 
thereof  to  the  Goremment. 

40.  Mining  out  and  transmitting  copies  (with 
letter  to  the  Clerks  of  eaoh  Dirision  Conrt, 
9f  the  divisions  made  by  the  Q.  Sessions, 
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41.  Drawing  Orders  of  Sessions  for  altering 
the  limits  of  Dirision  Courts 

42.  Making  out  and  transmitting  copies  of 
such  Orders  to  the  Government 

48.  Making  ont  and  transmitting  copies  of  such 
Orders  to  each  Division  Court  affected  by 
the  alteration • 

44.  For  each  copy  of  Schedule  of  the  Division 
Courts,  with  the  order  of  Sessions,  for 
publication  ......*• •••• 

46.  For  every  Search  under  three  years :  (to 
be  paid  by  the  party  making  the  search). 

46.  For  the  sane  extending  over  three  years.. 

47.  For  every  Certificate  required  of  proof  of 
a  Deed,  to  be  p^d  by  the  party  applying 
for  the  same« ..•.. ... 

48.  For  every  other  Certificate  required  by  law 
or  by  order  of  the  Sessions,  to  be  given, 
where  the  same  is  under  five  folios :  (to 
be  paid  out  of  the  County  funds,  or  by  the 
party  applying  for  the  same,  according  to 
the  nature  of  the  ease).. 

49.  For  the  same,  if  more  than  t^r^  folios,  per 
folio 

60.  Copying  orders  of  Court,  and  causing  same 
to  be  published,  where  it  is  requisite,  for 
eaoh  order,  exclusive  of  the  expense  of 
publication 

61.  Reoeiring  and  filing  affidarit  of  Bastardy, 
to  be  paid  by  the  party  producing  it 

62.  Receiring  and  filing  each  Tender  for  any 
pablio  work,  or  supply,  or  printii^  or 
other  service 

68.  Making  out  a  list  of  the  several  tenders  on 
eaoh  oooaaon,  as  they  are  opened,  speci- 
fying the  names,  prices,  and  other  parti- 
culars, and  filing  Uie  same,  when  required 
to  be  done  by  the  Justices 

64.  Drawing  Bonds  or  Agreements  for  the  de- 
livery of  articles,  or  for  doing  the  work 
for  the  Gaol  or  other  County  pnrpoees, 
and  attending  exeoution,  when  required 
by  the  Justices.. ^..^ 

66.  Receiving  and  filing  aooounts  and  demands 
at  the  General  Quarter  Sessions,  prefer- 
red against  the  County,  in  each  Session, 
numbering  them,  and  submitting  them 
for  audit,  and  making  out  the  cheques... 

66.  Making  out  and  delivering  lists  of  orders 
on  the  Treasurer,  made  at  each  Court  of 
Quarter  Sessions 

67.  Making  out  and  transmitting  to  the  In 
specter  General,  a  return  or  Schedule  of 
all  Conrictions  which  have  taken  place 
before  any  Justice  or  Justices,  or  before 
the  Court,  eaoh  list 

68.  Making  out  the  annual  aooount  to  be  laid 
before  the  Grand  Jury  at  the  Quarter 
Sessions  {vide  Contol.  Stat,  U.  C,  eA. 
122),  of  the  sum  necessary  to  be  prorided 
for  the  maintenance  of  insane  persons.... 

69.  For  every  report  or  return  required  by 
Statute,  or  by  the  Government,  where  no 
remuneration  has  been  provided  by  this 
Table,  or  Statute 

60.  Making  and  transmitting  a  return  to  the 
Government  of  Justices  and  Coroners  who 
have  taken  the  Oaths,  when  required  to 
be  done,  for  each  return 
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61.  Drawing  every  special  Order  of  the  Court 
of  Quarter  SesdonB,  neceesarr  to  be  eoxn- 
mnnicated  to  any  partj,  and  entering  it 
on  Record 

62.  Letter,  and  tranemitting  or  delivery  to 
the  party  interested  or  affected  thereby.. 

63.  Swearing  each  t>arty  to  an  Af&datit, 
where  no  ohArge  is  elsewhere  provided 
for  it:  (to  be  paid  ont  of  the  County 
ftinds,  of  by  the  party  for  whom  the  Affi- 
dtf  t  is  8wom»acoordingto  nature  of  case) 

64.  Causing  notice  to  be  published  of  any 
special  or  adjourned  Sessions,  when  di- 
rected by  the  Chairman  of  the  Quarter 
Sessions,  or  other  two  Justices,  so  to  do : 
(ezolusire  of  the  amount  paid  the  printer 
for  publication) 

65.  Sending  noUoe  of  any  sUch  Session  to  the 
Justices  indiyidually,  when  it  may  1i>e 
directed  by  the  Chairman,  or  other  two 
Justices,  for  each  notice 

66.  Attending  each  adjourned  or  Special  Ses- 
sions, and  making  up  Record  thereof..... 

67.  Receiving  and  filing  Notices  of  Appeal, 
and  the  Appeal  from  any  Judgment  or 
CouTiotion  by  one  or  more  Justices, 
where  an  Appeal  to  the  Quarter  Sessions 
is  given  by  law :  (to  be  paid  ont  of  the 
County  fhnds,  or  by  the  party  appealing, 
as  the  Case  may  be)i 

68.  When  the  Appeal  called  on,  reading  the 
Conviction,  Notice  of  Appeal,  and  Recog- 
nisance t  (to  be  paid  out  of  the  County 
funds,  or  by  the  party  appealing,  as  the 
ease  may  be) .....•• 

69.  For  all  other  Services  upon  the  trial  of 
such  Appeal  case,  when  tried  by  a  Jury, 
including  the  receiving  and  recording  the 
Verdict,  the  same  charges  as  in  ordinary 
Criminal  Trials :  (to  be  paid  out  of  the 
County  funds,  or  ^by  the  party,  as  the 
ease  may  be) 

70.  Issuing  Process  to  enfbrce  the  Order  of 
the  Court  in  any  Appeal  case :  (to  be 
pidd  out  of  Uie  County  ftmds,  or  by  the 
party,  as  the  Case  may  be) 

71.  Making  ont  Wanraat  of  Pistress  or  Com- 
mitment, in  any  ease  where  no  fee  is 
apeually  assigned  therefor  in  any  Statute, 
or  in  this  Table 

72.  Drawing  certificate  of  approval  by  the 
Justices  in  Sessions,  of  sureties  tendered 
by  the  Sheriff:  (to  be  paid  by  the  Sheriff) 

78.  Administering  Oaths  to  any  Public  Officer, 
when  authorised  so  to  do :  (to  be  paid  by 
the  Officer) 

74.  Receiring  and  filing  each  Oath  of  Quali- 
fication of  a  Justice  of  the  Peace 

75.  All  Letters  written  to  the  Government, 
all  Letters  written  by  direction  of  the 
Chairman,  or  of  the  Justices  In  Sessions, 
to  Justices,  Coroners,  or  Constables,  or 
others,  upon  special  buriness  connected 
with  the  administration  of  Justice,  or 
County  purposes. 

76.  For  distributing  the  Statutes  to  the  Jus- 
tices and  County  officers,  or  others,  when 
Erected  by  the  Statute  or  the  Govern- 
ment so  to  do,  and  taking  reoeipts  therefor 
from  eaoh  Justice  or  Officer ••.... 
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77.  For  accounting  to  the  County  Member  for 
the  copies  of  Statutes  not  called  for  by 
the  Justices  and  County  Officers,  and 
delivering  the  same  to  him,  whenever 
such  duty  theAl  be  required  by  Statute, 
or  by  the  Government — and  no  other  fee 
allowed..... ^...^ 

78.  For  procuring  and  supplying  to  Clergy- 
men and  Ministers  all  Books  and  Forms 
required  under  the  Consol.  Acts,  U.  C, 
ch.  72,  for  each  Book  With  the  necessary 
set  Cf  Forms. » ** 

79.  For  foHrarding  the  Returns  directed  by 
the  Census  Act,  Consol.  Stat  Cati.,  ch. 
28,  annually 

80k  For  receiving  and  Filing  Voters  Lists 
under  the  Election  Law,  Con.  Acts,  Can., 
ch.  6,  sec.  6,  sub-sec.  2,  each  list 

81.  For  attending  and  producing  before 
Coiinty  Judge  the  Duplicate  List,  when 
requii^  by  the  Judge  to  do  so,  under 
sub-sec.  8  of  the  same 

82.  For  filing  each  List,  Return,  or  other 
Paper,  where  no  charge  is  specially  pro- 
vided for,  except  Accounts  and  Claims 
against  the  County,'and  papers  connected 
with  matters  to  be  charged  against  private 
individuals :  (to  be  paid  out  of  the  County 
funds,  or  by  the  party  for  whom  the  ser* 
vice  is  rendered,  according  ,to  the  nature 
of  the  case) ».: 0  08        0  08 

{Signed)       A.  McLaax,  C.J. 

Wk.  H.  DftAPim,  CJI.,  C,P. 
Robert  E.  Bushs,  /. 

Wm.  B.  RlOBABDl,  Jl 

J<«v  H.  HaciABifT,  J. 
Jos.  C.  MoBusoir,  J, 

SELECTIONS. 

-  •  -        ■  --■  ^.  -■--.--  -        -      _■---.-.- 

SIR  A.  McNAB,  BART. 

The  Canadian  Bar  has  Moently  lost  one  of  its  foiomott  and 
moat  patriotio  oitiiens ;  a  man  who  reflooted  honour  on  the 
legal  profession,  to  vrhioh  he  belonged ;  a  man  who»  in  more 
than  one  capacity,  so  served  hie  Queen  that  he  may  fairly  be 
reckoned  among  the  optimide  ptUrid  merUu  Sir  Alhm  Napier 
MaoNab,  Barrieter-at-law  (at  one  time  Prime  Bfinister  of 
Canada),  died  at  Hamilton,  on  the  8Ui  of  Aogost,  after  a  ehorft, 
bat  severe  illness,  at  the  age  of  64. 

Allan  Napier  MaoNab  was  bom  on  the  19th  Feb.,  1798* 
Bib  grandfather,  Robert  Maenab,  of  Bandom,  Perthshire 
(who  sprang  from  the  aneient  Highland  family  of  Maohi 
Nab),  was  a  captain  in  the  42nd  Higlanders,  and  by  his 
wife  one  of  the  Stuarta  of  Ardvorlioh)  had  iseae,  a  brave  officer^ 
Allan  MoNab,  lieutenant  in  the  3rd  dragoonsi  who  went  to  the 
provinoe  of  Canada  as  aide-de-eamp  to  General  Simeoe,  when 
Canada  was  "  a  dense  and  unpeopled  wilderness,'^  and  ulti> 
mately  settled  there,  having  married  a  lady  of  the  noble  house 
of  Napier,  the  daughter  of  our  iben  Commissioner  of  the 
port  of  Qnebeo.    Of  this  maxriage  th^  sul^ eet  of  our  present 
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nbtiM  WHS  the  issue.  Born  and  edacated  in  the  colony,  he 
was  little  lAore  than  ibarteen  years  of  ajj^e  when  be  Tolonteered 
to  join  the  grenadiers  of  the  8th  regiment  in  the  attack  on  the 
Americans,  when  most  of  the  company  were  killed.  After  the 
campai|i:n  of  1814-15  he  iTaa  Aotnaily  gmetted  to  as  emlgnej^ 
in  the  British  Army ;  but  When  the  redaction  in  the  line  took 
effect  in  1816,  he  fbnod  himself  withoet  employ^  and,  being 
of  an  actif  e  disposition,  he  repaired  at  onee  to  Toronto  to  study 
law,  and  in  due  coorse  of  time-^ire  believe  about  the  ^ear 
1823-^was  called  to  the  Oanadian  bar,  at  which  lie  practised 
with  considerable  success.  He  now  took  np  his  residence  at 
Hamilton,  which  soon  began  to  feel  the  effects  of  his  energy 
and  ability,  and  was  gmlually  raised  from  a  second-rato 
municipahty  to  a  flourishing  city.  An  address  presented  to 
him  late  in  life  by  the  members  of  the  Canadian  ba^  pli&ced 
upon  record  the  high  opinion  entertained  of  his  honour,  ability 
and  integrity  among  his  own  professionv  and  we  regret  that 
we  have  not  space  to  repeat  it  nere. 

In  1830,  Allan  MaeNab  bad  sained  eo  iHde  a  Mputaliofa  as 
a  lawyer,  a  man  of  basinesa  and  pfraotical  setose,  that  be  was 
solicited  to  offer  himself  as  a  candidate  for  the  representation 
of  the  county  of  Wentworth,  in  the  Parliament  of  Upper  Can- 
ada ;  and  he  was  saccessfbl  in  his  first  attempt  to  entet  upon 
public  life.  He  had  not  held  a  seat  in  th6  lo<^al  legislature  for 
many  years  before  hd  wtU  chosien  M  speaker  of  thd  province, 
and  m  that  oapacitr  was  most  actively  engaged  in  1^37 -8  in 
the  suppression  of  the  Canadian  rebellion,  beaded  by  Mr.  Pap- 
ineau,  who  (it  so  happened)  had  been  recently  elected  to  the 
speakership  of  the  Parliament  of  Lower  Canada.  Sir  F,  B. 
Head,  in  aome  of  hia  pabiiahed  Vrorka,  places  on  record  in  full 
detail  the  patriotie  conduct  of  Sir  Allan  NaoK^b  on  this 
occasion ;  but  adds,  aomewhat  sarcastically  it  muat  be  owned, 
in  reference  to  the  reluctance  of  the  Home  Gk>vemment  to  be- 
stow on  the  subject  of  this  memoir  any  higher  reward  than 
the  mere  barren  honour  of  knighthood,  Ihet  the  two  speakers 
fared  much  alike,  for  *'  while  the  rebel  was  forgiven,  the  patriot 
was  forgotten.'^  Kot  eito  the  remark  be  censured  as  entirely 
undeaerved,  or  piren  ae  a  great  exaggeration ;  for  Lord  Durham 
not  only  pardoned  the  lei^ers  of  the  outbreak,  but  even  heaped 
upon  them  benoiifi  lrhloh»  whether  prudently  disposed  or  not, 
were  very  atronigly  grudged  .by  the  loyalist  party,  while  their 
own  services  were  scarcely  recognised.  AVe  remember, 
obsdrvea  a  local  irrit^,  tbat  a  ainguutr  scene  in  the  House  of 
Assembly  betweeik  Sir  AXLbA  M aotiab  and  a  prominent  speaker 
of  the  extreme  radical  party^  caused  great  amusement  at  the 
time.  A  Mr.  Simpaon,  who  !i«d  married  Mr.  Roebuck's 
mother,  was  speaking  in  favour  of  M.  (iirouard,  who  had  been 
commanded  of  toe  reoel  foroe  at  Bt.  finstaelie,  and  wbom  the 
GkilvemDBeBt  had  a|iip6failed  CottodsstciMr  xH  Otumn  Lands. 
Sir  AIUmi  rose^  and,  bowing  to  the  Spealcer,  begged  leave  to 
ask  Mr.  Simpson  if  this  was  the  M.  Qirauard  for  whose  appre* 
heiiision  a  reward  of  5002.  liad  l>een  offered  ?  Mr.  Simpson — 
'*  Tes.''  Sit  Allan-^"  Was  he  apprehendod,  and  was  the  re- 
ward "poidf'*  Mr.  Wmpsofn-^'^  1  es.''  To  whom  was  the 
money  paidr  Mr.  Sinrpiloii-^''To  Otpelt"  6ilr  Allan-- 
**  Then  if  there  was  no  mistake,  and  if  the  Qovemment  a{H 
pointed  M.  Girouard  a  commissioner,  yon  will  of  course,  return 
the  money  t*'  ttlr.  Slmps^n^^*  Oh  tio  1 1  hh^  UpWi  U.**  Sir 
AltaD-^**  i  theaght^  Mr.  Bp^akecv  tbat  tlhe«e  fadla  teight  M 
well  come  from  the  bon.  memrber  (bowing  to  him)  as  the  best 
authority.^  It  is  almost  liuperfiooaa  to  add  that  the  i^emark 
was  foilowed  wftii  toats  of  laughtef . 

The  phtriotio  ediiddtft  df ^  Allan  ttd^ifb  Was  dM)  «dilbited 
in  the  Mftttfiis  cf  the  Ot/hUn^  irhidk  ^ad  %e«i&  eMit  by  some 
leadiag  Ai—ridiiBS  to  keep  •pen  ^anihsaaioation  liefeween  the 
rebels  and  the  United  States.  As  is  well  known  to  eveiy  reader 
of  Sir  Francis  Head,  and  indeeA  to  every  one  who  has  perused 
the  parliamentaty  debates,  lie  set  the  Vessel  on  firb  and  sent 
her  over  the  fislls  of  the  Niagara,  eeiaing  her  at  a  moment  when  I 
bar «ieirif«ri nahote^    Hi* gaUant  ooaduct  on  tUs  oeoaakml 


was  publicly  defended  by  Lord  Patmerston  in  the  lower  House, 
and  (if  we  remember  right)  by  the  late  Duke  of  Welliugtott 
in  the  upper  House  of  the  Imperial  Legislature,  and  in  July 
1838  Sir  AUda  MacNab  received,  by  patent,  the  honour  of 
knighthood. 

When  the  union  between  tbe  Legislature  ef  tTppef  and 
Lower  Canada  was  dffeeted.  Sir  Allan  lost  his  emoluments  as 
Speaker  of  the  Assembly.  He,  howeve^  took  office  in  more 
than  one  subsequent  ministrv,  And  in  1856  Was  appointed  to 
the  responsible  post  of  Premier.  Th!s  office  he  held  under  the 
last  year  of  Lord  Elgin's  administration  as  Qovenio^Genera}, 
and  under  the  first  of  that  of  Sir  Edmund  Head. 

On  the  5th  Feb.  1856  Sir  Allam  vrae  created  a  Baronet  of 
the  United  Kingdom,  thus  receiving  from  Lord  PalMUl^tun  a 
tardy,  but  by  no  means  exetosive,  reward  for  public  aervicee 
of  more  tlian  a  quarter  of  a  centory  in  duration.  Soon  after- 
wards, on  visiting  England,  he  was  nominated  honorary  ooionel 
in  the  English  army  and  aide-ie-catnp  to  the  Queen.  It  was 
understood  that  the  latter  honour  was  bestowed  upon  him  by 
her  M^iesty  herself,  to  mark  her  sense  of  his  energ;^  and  abilitj 
in  enrolling  a  militia  force  in  the  province  of  bis  adoption. 
He  contested  Brighton  at  tbe  last  general  eleetiou,  ttpon  mod- 
erate Conterative  principles  but  without  success. 

Sir  Alkn  MacNi»b  waa  twice  married,  but  as  be  has  left  no 
issue  male  his  baronetcy  baa  become  extinct.  His  first  wife, 
whom  he  espoused  in  l82l,  was  Elisabeth,  daughter  of  Lieu* 
tenant  D.  Brooke,  by  whoas  be  had  a  soOk  ^ho  died  in  infancy, 
and  also  a  daughter,  married  in  1849  to  Mr.  John  Salasbury 
DavenpoK,  a  depttty-oommissiary<geeAval ;  hie  second  mifif 
whom  be  married  in  1831,  was  Maxy,  daughter  ef  Mr.  J.  Ssuart, 
sheriff  of  Johnstowne  district,  by  whom  he  kaa  lefttwe  dangh- 
ters  both  surviving,  via.  Sophia,  married  ototlM  Idth  Nor.  1855 
to  the  Right  Hon.  Yiecottnt  Bury^  M.P^,  Comatieller  ef  her 
Majesty's  Household,  and  formerly  eoperi«tooaeRt  of  Indian 
affairs  in  Canada ;  and  Mai^  Stuart,  married  in  Sept  1861  to 
John  Qeorge  Daly,  Esq.,  eon  of  Kr  Dominie  Daly,  governor 
of  South  Australia.  Sir  Allan  leaves  abo  »  surviving  aiattr 
to  lament  his  los8.->-Iow  Timei. 


MR.  JUSnCE  TAKTOURD'S  SKETCfi  Of  SI<t  tTtLLIAM 

FOLLETT. 

As  we  announced  to  our  koat  our  intontion  to  depart  on  ibm 
following  day,  he  brought  us  hia  record  of  tiaitors  for  tbe 
customary  inscription  oi  our  names ;  «nd»  tomiag  ^er  the 
pages,  I  eras  a^Artled  by  t)ie  traoes  of  a  well-knowB  hand, 
tremulously  indicating  the  presence  of  *'  Sir  W«  FoUett,''  when 
on  a  journey — too  late,  alas  I— 4n  search  of  reaoeatod  8kreii||th, 
in  the  autumn  of  1844.  Since  then,  the  calamity  whitfk  im« 
pended  over  that  celebrated  lairyer  baa  oceumd  t  wkai  an 
extinction,  faolv  sadly  prematura,  how  awfully  ooaspleto  I 
The  contrast  between  lifb  aad  death  never  aeemed  to  me  so- 
terribly  palpable  as  in  this  ¥emitileeeaoe  th«t  Aweketted ;  the 
notion  of  the  life  had  been  eo  lervid,  Ike  desetatien  ef  the 
grave  was  so  raylese.  Before  me  Hy  an  -MtpiHng  rsffie^^for 
tne  writer  was  atricken  mortolly  when  lie  traoed  it'^-^of  a  life 
of  the  moat  earnest  endeavors  vnd  the  most  brilKant  enecassea 
— a  life  loved,  prised,  cherished,  bonored,  beyond  the  oommoD 
lot  even  of  die^nguiahed  meiQ— the  life  of  nn  advoeslis  who 
had  achieved*  with  triumphant  ea66,  the  foremocit  )>1aobt)i  i^ 
profession  which  in  ltd  exercise  involyee  intimate  t>artieipaiioa 
with  the  intereats,  hopes,  feara,  .naasions,  affeeUona,  and  vaois- 
eitudea  of  many  lives ;  the  life  of  a  politician  admired  by  the 
Ifirst  assembly  of  free  men  in  the  wwld,  idolised  hy  partmans« 
respected  by  opponeoto,  esteemed  by  the  Wat^  eonsuUed  by 
the  wisest,  whose  declining  health  waa  theea^b(feot  of  eolioitodEe 
to  his  sovereign— quenched  in  ito  prime  by  too  prodigal «  use 
of  its  energies — and  vrhat  remains  f  A  naime  dear  to  the 
affections  of  a  few  friends— the  waning  ^ftgi  of  ^  uiedeat  -and 
earnest  spbaker*— «Ad  the  splendid  eMBttpieiOfroecaai  f bodied 


1862.J 


lip 


LAW    JOURNAL. 


361 


in  •  fortano  of  £200^000,  aoqaired  io  tea  yean  by  the  labors 
whioh  hastened  its  emtinetionnpnare  all  this  world  possesses  of 
Sir  William  VoUett.    The  poet's  aatioipatioa,  «*  If  on  omms 
moriar,"  so  fiiur  as  it  iiKJUeates  earthly  duration,  ha»  no  plaoe 
in  the  sonriviBg  yesti|^  of  his  oareor.    To  mankind,  to  his 
ooontoy,  to  his  profession,  he  has  left  nothing ;  not  a  measai^ 
oonceiTed,  not  a  danger  averted,  not  a  principle  vindioated ; 
not  a  speech  inttin8i<»lly  worthy  of  preserration ;  not  a  strik* 
ing  image,  not  an  affisotingaentiment  i  in  hb  death  the  power 
of  mortality  is  supreme,   llow  ftrange — how  sadly  strange—i 
that  a  coarse  so  splendid  shoald  end  ii^  darkn^s  so  obscure  I 
It  pay  be  well^  while  the  materials  for  investigation  remain, 
to  inqaire  into  the  causes  of  success  so  brilliant  and  so  fairly 
attained  by  powers  which  have  left  so  Kttle  traces  of  their 
progress.    Erskine  was  never  more  decidedly  at  the  head  of 
the  Common  Law  Bar  than  FoUett ;  compared  with  Foljett,  h« 
was  insignificant  in  the  House  of  Oommons ;  his  career  was 
chequered  by  vanities  and  weaknesses  from  which  that  of 
FoUett  was  free ;  and  yet,  even  if  he  had  not  been  assooiated 
with  the  greatest  eonetitutlonal  questions  of  his  Ume,  and  their 
triumphant  solution,  his  fame  would  live  by  the  mere  force 
and  beauty  of  his  forensic  eloouenoe  as  long  as  our  kmguage. 
But  no  collection  of  the  speecqes  of  FolWtt  has  been  made, 
none  will  evsfr  be  attempted ;  no  speech  he  delivered  is  read, 
except  perchance  as  part  of  an  interesting  trial,  and  essential 
to  its  stoi^ ;  and  than  the  language  is  felt  to  be  poor,  ^e 
oadenoes  without  music,  and  the  composition  yapid  and  spirit- 
less ;  although,  if  studied  with  a  vi^w  to  the  secrets  of  forensic 
enooees,  with  *'  a  Uamtd  spirit  of  human  dealing,"  in  connec- 
tion with  the  fisots  developed  and  the  difficulties  eneonntered, 
it  will  evpply  abundant  inatarials  for  admiration  of  that 
unerring  skill  whiioh  induoed  the  repetiUon  of  fortunate  topics, 
tiie  dexterous  suppression  of  the  most  stubborn  thiogi  when 
eapable  of  obliyion,  and  the  light  evasive  touoh  with  which  the 
speaker  falAlled  his  promise  of  not  foroetting  others  which 
oould  not  be  passed  over,  hot  which,  u  deeply  considered, 
might  be  fatal.    If,  however,  there  was  no  principle  of  duration 
in  his  forensic  achievements,  there  ean  be  no  donbt  of  the 
^teem  in  which  they  were  held  or  the  eagerness  with  which 
they  were  sought.    His  supremacy  in  the  minds  of  clients  was 
more  like  the  rage  of  a  fashion  for  a  youthful  Roscius  or  an 
eitraordinary  preacher  than  the  result  of  deliberate  consider- 
ation }  and  yet  It  pevailed*  in  questions  not  of  an  evening's 
•mosement,  bnt  or  penury  or  riebes,  honor  <»  shame.    9uitors 
ware  eontent,  not  only  to  make  large  sacrifices  for  Uie  assured 
advantage  of  his  advoeaoy,  but  for  the  bare  Qhaa«e-M>the  distant 
hofw^-of  having  some  uttle  part  (like  that  which  Phonnio 
desirse  to  vctain  fa  Thais)  of  his  fiaonlties,  with  the  oertainty 
of  preventing  their  opposition.    There  was  no  just  gronnd,  in 
his  oaen,  for  the  eomplaint  that  he  received  large  fees  for  ser* 
viees  ha  did  not  render  {  for  the  ohanoea  were  nnderstood  by 
those  who  adventured  in  his  lottery ;  in  which,  after  all,  there 
were  comparatively  few  blanks.    His  n^m^  was  "  a  tower  of 
strength,''  which  it  vras  delighted  to  know  that  the  adverse 
faction  wanted,  and  which  inspired  oonftdence  even  on  the 
back  of  the  brief  of  his  forsaken  junior,  who  bore  the  burden 
and  heat  of  the  day  for  a  fifth  of  the  lee  vrfaieh  secnved  that 
name.    Will  posterity  ask  what  were  the  powers  thus  sought, 
thsa  prised,  thus  rewnrded,  and  thns  transient  f    Thirr  will 
be  truly  told,  that  he  vras  endowed  in  a  remarkal^  negirac 
with  aome  aoral  qnaUlies  which  snaotibnd  his  eoniae  and 
charmed  away  opposition,  and  with  aomn  phyiiisftl  advantages 
which  happily  set  off  his  inteUcotne)  gifts ;  thelt  be  w^B  blessed 
with  a  temper  at  once  gentle,  and  even,  with  a  gracious  manner 
and  a  social  temperament ;  that  he  was  without  Jealousy  of  the 
solid  or  showy  talents  of  others,  and  vrillingly  gave  them  tiie 
amplest  meed  of  praise;  that  he  spoke  with  all  the  grace  of 
modesty,  yet  vHth  aeeuranoe  of  peifect  mastery  over  his  sub- 
ject, his  powers,  and  his  audience ;  and  yet  they  will  scarcely 
reco|sni«ie  in  thcee  excellences  snft^ent  reasons  for  bis  evtra- 
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ordinary  success.  To  me,  the  true  secret  of  his  pecnlinp 
strength  appeared  te  lie  in  the  possession  of  two  pewera  which 
rarely  coexist  in  the  same  mind— cstraordinary  snbtility  of 
perception,  and  as  vemarhable  simplieity  of  exeontioa.^/6Smdl 
to  Vacaium  BambUa. 


SIR  MATTHEW  HALI}. 

The  follovingpreoepts,  in  the  handwriting  of  Sir  Matthew 
Hale,  were  found  amopg  his  papers  after  Us  dcAth.  It  119 
a  code  worthy  of  the  learned  Ju^go  wl^o  rlgJiUy  qbseryed 
it 

**  That  in  the  administrntion  of  Justice,  I  am  cntrnated  for 
God,  the  king  and  country ;  thereforei  thet  it  must  he  dene 
rightly,  deliberately^  rcfolnt^y.'' 

'^  That  I  rest  net  on  my  own  understanding  or  strength,  bqi; 
implore  and  rest  upon  the  direction  and  strength  c^  0od.^' 

*'  That  in  the  execution  of  Judgment,  I  carefully  lay  aside 
my  own  passions,  and  not  give  way  to  tibem,  however  provok- 

**  That  I  be  whoHy  intent  upon  the  business  I  am  about, 
remitting  all  other  cares  and  tiioughts  as  unreasonable  and 
interruptions.'' 

**  That  I  suffer  pot  myself  to  be  prepossessed  with  any 
judgment  at  all,  'til  the  whole  business  and  both  parties  be ' 
beared." 

"  That  I  never  ci^gage  myself  in  the  begjuining  d  any  oaocs^ 
but  reasrve  myself  nnpi^ndiced  'til  the  wheia  be  heard.'' 

^ "  Tbat  in  business  capital,  though  my  nature  prompt  me  fo 
pity,  yet  to  consHer  thf^t  there  is  also  ^  pity  <j[i)e  to  the  counr 
try." 

"  That  I  be  not  too  rigid  in  matteie  pnmly  cenepis^tieas, 
where  all  the  harm  if  diversity  pf  Jndgnien^" 

**  That  I  be  not  biaeed  with  compassion  to  the  poor,  99 
fiivonr  the  zioh,  in  point  of  jnatiec" 

**  That  popular,  or  court  applause,  or  dtstactc,  have  tnfluepce 
in  any  tiling  I  do,  in  point  01  dlstribotlon  of  Justice.^ 

**  Not  to  be  solicitous  what  men  say  or  thinly  so  long  i^  X 
keep  myself  exactly  according  to  the  rules  of  jastiee.'' 

"  If  ^n  oriminale  it  be  fk  meaavuring  pasi^  tp  in-line  t^  nie9^ 
and  acquittal." 

'*  In  criminals  that  consist  mcnly  in  wqird^,  wUn  no  ipare 
harpn  cnspes,  moderation  is  no  iignstice." 

«« In  criminals  of  bWod,  if  the  foot  he  cvidmit,  sifnrity  is 
jastice/^ 

"  To  abhor  i^l  private  sdicttationc,  of  vrhat  |dnd  ccever,  and 
by  whomsoever,  in  matters  depending.^' 

"  To  charge  iny  servants  not  to  interpose  In  any  business 
whatsoever ;  not  to  take  more  than  their  known  fees  ;  not  to 
give  any  nndiie  precedence  to  caases^  not  to  recommend 
counseL'^ 

"  To  be  short  and  sparing,  at  meals,  that  I  may  be  the  fitter 
for  boainess.'' 


•  «"'|^*""     T" 
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WQAI^  W^9  Am  A»SCP0T»S, 


A  beJQf  who  bed  been  compelled  tomv^Qowawriti  rnshing 
into  Iiord  Norbnry's  court  to  proclaip  tl^e  indignity  done  tQ 
justice  in  hie  person,  ires  met  by  ti>e  e^Fpression  of  ahppe  that 
^e  vrrit  wee  "  n<a  rtti/rnalde  in  this  court.'^ 

Lovd  Csmpoell  mentions  that  liord  ^vvl^y^Si  when  Iiorf 

Chancellor,  in  one  of  his  jndgments,  observed,  "I^r<i  Ooke 

considers  the  word  lunaUau  as  by  nonieans  material^  classing 

lit  with  omens  and  demens^  an4  thisss  is  np  doubt  that  thfimppn 
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has  DO  iofluenoe  over  lonatios ;"  aod  be  notioet  that  Vesey, 
Jun.,  the  reporter,  repreeeDte  this  as  a  point  of  law  decided 
bj  Lord  £rekioe,  and  pots  in  the  margin  of  his  report  '*  In 
oases  of  lunacy,  the  notion  that  the  moon  has  an  inflaenee  ia 
erroneous." 

An  old  English  statute  commenced  by  an  enactment  relat- 
ing to  the  admission  of  attorneys,  and  finished  by  prohibiting 
the  importation  of  horned  cattle. 

A  few  years  sgo,  a  learned  M.  P.  brought  in  a  bill  with  the 
double  object  of  providing  public  prosecutors  for  England,  and 
making  it  a  statute  offence  for  a  servant  to  steal  his  master's 
oom  for  the  purpose  of  feeding  the  master's  horse. 

Sir  Matthew  Hale  did  not  extend  his  supremacy  over  the 
entire  See  of  the  Criminal  Law ;  and  therefore,  when  Lord 
Campbell  writes  of  his  History  of  the  Pleas  of  the  Crown,  that 
it  is  a  "  eampUU  digest  of  the  Criminal  Law  as  it  existed  in  Sir 
M.  Hale's  day,"  he  most  be  understood  as  expressing,  in  an 
equitable  sense,  that  what  was  intended  to  be  done  was  done. 

It  has  been  said  of  Blackstone's  Commentaries  that  they 
have  been  so  often  patched,  that  they  will  soon  reeemble  Sir 
John  Cutler's  silk  stockings,  from  which  every  partiole  of  silk 
had  been  dispiaoed  by  darnings  of  worsted. 

It  was  pleaded  on  behalf  of  a  Hundred  charged  with  a  loss 
incurred  by  robbery  on  Qad's  Hill,  that  time  out  of  mind,  it 
iiad  been  customary  to  rob  upon  Gad's  Hill. 

Kelyngs  reports: — '*At  the  Lent  Assises  for  Winchester  (18 
Car.  II.)  th^  clerk  appointed  b^  the  bishop  to  give  clergy  to 
the  prisoners,  being  about  to  give  it  to  an  old  thief,  I  directed 
him  to  deal  clearly  with  me,  and  not  to  say  legU  in  case  he 
oould  not  read  ;  and  thereupon  he  delivered  the  book  to  him, 
and  I  perceived  the  prisoner  never  looked  on  the  book  at  all ; 
and  yet  the  bishop's  clerk,  upon  the  demand  of  "  legit  or  non 
legit !"  answered  "  legit."  And  thereupon  I  told  him  I  doubt- 
ed he  was  mistaken,  and  had  the  question  again  put  to  him  ; 
whereupon  he  answered  again,  something  angrily,  "  Uaii" 
Then  I  bid  the  clerk  of  assise  not  to  record  it,  and  I  told  the 
panon  that  he  was  not  the  jodge  whether  the  culprit  could 
read  or  no^  but  a  ministerial  officer  to  make  a  true  report  to 
the  oourt ;  and  so  I  caused  the  prisoner  to  be  brought  near, 
and  delivered  him  the  book,  when  he  confessed  that  be  conld 
not  read.  Whereupon  1  told  the  parson  that  he  had  unpreach- 
ed  more  that  day  than  he  could  preach  tip  again  in  many  days, 
and  I  fined  him  five  marks,'' 

re  down 
le  refer- 


A  searcher  after  something  or  other,  running  his  ey( 
the  index  of  a  law-book  through  letter  B,  arrived  at  th< 
ence  "  Best — Mr.  Justice-^his  great  mind,"  Desirin^^  to  be 
better  acquainted  with  the  particulars  of  this  assertion,  he 
tarned  to  the  page  referred  to,  and  there  found,  to  his  entire 
satisfaction,  '*  Mr.  Justioe  Best  said  he  had  a  great  mind  to 
commit  the  witness  for  prevarication." 

A  translator  of  Latin  law-maxims  translated  *'  messis  sequi- 
tur  sementem,"  with  a  fine  simplicity,  into  "  the  harvest  follows 
the  seed-time ;"  and  "  actor  sequitur  forum  rei,"  he  made  "  the 
agent  must  be  in  court  when  the  case  is  going  on." 

At  a  sitting  of  the  Dublin  Court  Exchequer,  Baron  Richards 
found  it  necessary  to  administer  a  rebuke  to  Mr.  Whiteside, 
Lord  Derby's  Irish  Solidtor-GeneraL  Mr.  Whiteside  demand- 
ed, in  a  declamatory  manner  and  in  an  unusual  st^le,  that  the 
oourt  should  give  its  reasons  for  the  course  taken  in  this  case, 
and  expressed  regret  that  there  was  no  appeal  from  its  decision. 
Baron  Kichards  said,  he  had  too  much  reliance  upon  the  genie- 
men  of  the  bar  to  fear  that  such  a  style  of  addressing  the  oourt 
would  be  adopted  as  a  precedent.  "Mr.  Whiteside  has 
referred  to  the  performance  of  my  duty  as  a  Commissioner  in 
the  Incumberea  Estates  Court,"  said  the  judge ;  "  he  has  no 
right  to  inflict  upon  me  the  odium  of  his  panegyric.  I  disclaim 
his  comment,  and  rigect  his  praise." 


In  the  Statutes  at  Larg^  some  funny  thongs  may  be  founds 
There  is  one  which  is  not  to  be  brought  to  book,  and  musi  be 
given  as  a  tradition  of  the  time  when  George  III.  was  King. 
Its  tenor  is,  that  a  bill  which  proposed,  as  a  paoishment  of  an 
oflbnce,  to  levy  a  certain  peouniary  penalty,  one  half  thereof 
to  go  to  his  Mf^iesty  and  the  other  half  to  the  informer,  wa» 
sitered  in  committee,  ia  so  far  that,  when  it  appeared  in  the 
form  of  an  act,  ike  puniakmaU  was  changed  to  whipping  and 
imprisonment,  the  deiUnatian  being  left  unaltered. 

Bentham  was  at  the  trouble  of  counting  the  words  in  one 
sentence  of  an  Act  of  Parliament,  and  found  that,  beginning 
with  "Whereas"  and  ending  with  the  word  "  repealed,"  it 
was  precisely  the  length  of  an  ordinary  three-volume  novel. 

The  Irish  statute-book  opens  characteristically  with  "  An 
Act  that  the  King's  o£Soers  may  travel  by  sea  from  one  place 
to  another  within  (he  land  of  Ireland." 

Many  very  ancient  works  have  no  title-pages,  but  oommence 
thus,  Boe  Ineipii^  &.  A  gentleman  of  more  ambition  than 
capacity,  coming  into  possession  of  such  a  volume,  had  it  very 
handsomely  bound,  causing  it  to  be  lettered  thus :  "  Works  of 
Hoc  Incipit.    Rome.    1490." 

In  a  carriage  case  before  the  Queen's  Bench,  Mr.  Hawkins 
had  freouentlv  to  advert  to  that  description  of  vehicle  called  a 
"  Brougnam,'  which  he  pronounced  in  proper  dissyllabic  form. 
Lord  Campbell  suggested  that  the  word  was  as  frequently  con- 
tracted to  "  broom,"  which  was  fust  as  well  known,  and  the 
use  of  which  would  save  a  syllable.  Henceforward  Mn  Haw- 
kins called  it  "  broom."  Presently  the  argument  turned  on 
omnibuses,  and  Lord  Campbell  frequently  used  the  word 
"  omnibus,"  to  which  he  gave  its  due  length.  *'  I  beg  your 
Lordship's  pardon,"  retorted  Mr.  Hawkins,  "but  if  yoor 
Lordship  will  call  it '  bos,'  you  will  save  two  syllables,  and 
make  it  much  more  intelligible  to  the  witnessee."  The  Jeamed 
lord  assented  to  the  proposed  abbreviation. 

Gibson,  C.  J.,  delivering  the  opinion  of  the  court  in  Riddle 
V.  Weldonf  on  the  rights  of  a  lodger  to  exemption  from^  dis- 
tress, says  that  Poiirs  friend  spew  with  "  legal  precision,'' 
when  he  demands-—"  Shall  I  not  take  mine  ease  in  mine 
inn?"  * 

In  RoUe's  Reports,  p.  286,  hi  an  action  for  words,  the  ease 
ifl^  **  On  dU^  Sir  Th.  Holt  had  taken  a  cleaver  and  stricken 
his  cook  upon  the  head,  so  that  one  side  of  the  head  fell  upon 
one  shoulder,  and  the  other  upon  the  other  shoulder,  et  ne 
averr  que  le  cook  fuit  mort;  et^pur  ceo  foit  adjudge  nemy 
bon ;"  the  cook's  death,  after  the  snlitting  of  his  head,  being 
matter  of  inference  only.  Mr.  Wallace  says  this  case  may  be 
commended  to  Mr.  Chitty,  who  may,  perhaps,  rciconcile  the 
matter  of  pleading  involved  in  it  with  tne  doctrines  ef  Medical 
Jurisprudence,  f 

The  fisherman  in  t^lautus's  Ihtdens,  eipresses  what  are 
common  notions  of  the  ignorant  in  law  concerning  property 
Jound : 


UM  dimU  ratm  atqiM  huiram,  qiiid4iild  liaarit  tixtnim, 
Monia  qood  rate  atqno  bual  na«tt  lant,  menm  potiMtmum  ^ . 

The  mitigation  of  punishment  in  oases  of  Homicide  ae  defers 
dendo  is  rianoed  at  bj  Shakspere's  Gravedigger,  who  throws 
out  that  Ophelia  would  not  have  had  Christian  burial,  but  that 
the  Crowner  had  found  her  suicide  ss  offimdendo. 

In  Manning  and  Bray's  '*  History  of  Surrey,"  the  following 
curious  account  is  given  of  Mr.  I^rgeant  Davy's  early  career : 
— "  This  gentleman  was  a  most  eccentric  character.  He  was 
a  chemist  at  Exeter ;  and  a  sheriff's  officer  coming  to  serve  on 
him  a  process  from  the  Court  of  Common  Pleas,  he  very  civilly 
asked  him  to  drink  some  liquor.    Whilst  the  man  was  drink« 

.* KlBg HonxylY. (Put LX  Art m. Sonus,     f  The B«portei%  188; 8d td. 
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ing  he  contrived  to  heat  a  poker,  and  then  asking  what  the 
parchment  process  was  mode  of,  and  being  answered  of  sheep- 
skin, he  told  the  man  be  believed  it  mast  eat  as  well  as  mutton, 
and  recommended  him  to  try.  The  bailiff  said  it  was  his 
basiness  to  serve  processes,  not  to  eat  them  ;  on  which  Mr. 
Davy  told  him  if  he  did  not  eat  that,  he  shosld  swallow  the 
poker ;  the  man  preferred  the  parohnnnt ;  but  the  Court  of 
Common  Pleas  (not  then  aooustomed  to  Mr.  Davy's  jokes) 
sent  for  him  to  Westminster^hall,  read  htm  a  serious  lecture 
for  contempt  of  their  process,  and  sent  him  to  the  FleelA 
From  this  circumstance,  and  the  conversation  of  some  unfor- 
tunate legal  man  whom  he  met  there,  be  acquired  that  taste 
for  the  law  which  the  eating  a  process  bad  not  given  to  the 
bailiff;  and  when  he  was  discharged  from  the  Fleet,  he  applied 
to  the  study  of  it  in  earnest,  He  was  called  to  the  bar,  made 
a  aergeant,  and  by  bia  humor  acquired  so  much  the  ear  of  the 
eonrt  and  of  the  juries,  that  every  one  desired  to  have  him  as 
ui  advocate.  He  was  a  great  while  in  very  considerable  prao- 
tice ;  but,  not  confining  his  wit  to  the  narrow  compass  of  the 
courts,  the  guineas  procured  in  it  slipped  through  his  pockets 
into  some  other  place,  and  he  ended  his  professional  career 
little  richer  than  he  began  it."  * 

An  innkeeper  recently  appeared  at  the  Borough  Police  Court, 
on  a  summons  which  charged  him  with  having  his  house  open 
before  one  o'clock  on  I9th  August,  that  being  "  the  Lord's 
dav."  It  was  objected  by  the  counsel  who  appeared  for  the 
defendant,  that  the  term  *'  Lord's  day"  was  a  misnomer  accord- 
ing to  the  Act  of  Parliament,  which  specified  '*  Sunday ;"  and 
the  objection  being  sustained  by  the  magistrates,  the  case  was 
dismissed. 

The  following  entry  appears  on  the  court  register  of  the 
Romford  Petty  Sessions  (in  Havering  Liberty)  for  the  year 
1730,  relatiivg  to  the  trial  of  two  men  charged  with  an  assault 
on  Andrew  Palmer.  As  a  curious  illustration  of  the  manner 
in  which  justice  was  administered  in  country  parts  in  "  the 
good  old  times,"  I  think  it  may  be  interesting  to  the  readers  of 
**  Notes  and  Queries :"  '*  The  jury  could  not  for  several  hours 
agree  on  their  verdict,  seven  being  inclinable  to  find  the  defen- 
dants guilty,  and  the  others  not  guilty.  It  was  therefore 
proposed  by  the  foreman  to  put  128.  in  a  hat,  and  hustle  most 
heads  or  tails,  whether  guilty  or  not  guilty.  The  defendants, 
therefore,  were  acquitt^,  the  chance  happening  in  favor  of 
not  gailty."t 

In  the  Court  of  Queen's  Bench,  the  name  of  Mr.  Charles 
Dickens  having  been  called.  Lord  Campbell  said,  **  The  name 
of  the  illustrious  Charles  Dickens  has  been  called  on  the  jury, 
but  he  has  not  answered.  If  his  great  Chaneerr  suit  had  been 
still  going  on,  I  certainly  would  nave  ezecused  him  ;  but,  as 
that  IS  over,  he  might  have  done  us  the  honor  of  attending 
here,  that  he  might  have  seen  how  we  went  on  at  common 
law." 

A  very  carious  document  has  been  Issued  from  the  Parlia- 
mentary printing-office.  It  is  the  bill  which  has  passed  the 
Commons,  entitled,  *'  An  Act  to  repeal  certain  statutes,  which 
are  sleeping  and  not  in  use,"  and  it  is  made  singular  by  the 
fiict  that,  in  it  are  recapitulated  numerous  samples  of  ancestral 
wisdom.  One  of  the  statutes  provides  "  that  no  man  shall  ride 
in  harness  within  the  realm  nor  with  launcegays."  Another 
says,  *'  the  rates  of  laborer's  wages  shall  be  assessed  and  pro- 
claimed by  the  justices  of  the  peace,  and  they  shall  assess  the 
gains  of  victuallers,  who  shall  make  horse-bread,  and  the 
weight  and  price  thereof."  A  third  defines  *'  what  sort  of 
Irisnmen  only  may  come  to  dwell  in  England"  (this  has  been 
sleeping  a  very  long  time) ;  and  a  fourth  is  framed  to  prevent 
a  butcher  fron^  slaying  any  manner  of  beasts  within  the  walls 
of  London. — mmihly  Law  Reporter. 
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TO  OOaaESPONDKNTa 

Ml  QmmtinieaBbmi  on  ih*  nMed  of  Dioisim  ChurUf  &r  kamna  any  rdation  ta 
IKeMm  Oburts,  art <n/Mttrelo  hetMrtt$ed  to  **fkA  JbUton qfAit  Lata  Jamrnai, 
Barrit  Bi$t  Office."* 

All  other  Cbmmunicationa  art  at  Mthtrto  1o  bt  addretttd  to  **The  BUtort  t/  (te 
LcM  Jcmrnal,  Ibronto." 

THE   LAW  AND  PBACTICE  OF  THE  IIPFEB 
OANADA  DIVISION  COURTS- 


SPLITTING  THE  PLAINTIFF'S  DEMAND. 

(Qmtinved  frompa^  232.) 

With  respect  to  the  bond  to  the  Crown  to  be  givea  under 
the  Act,  the  24th  sectioii  provides  that :  . 

"Every  DiTlsion  Court  Clerk  and  Bailiff  shall  give  security,  by 
entering  into  a  bond  to  Her  Majesty  with  as  many  sureties,  in 
such  sums  and  in  such  form  as  the  Governor  directs,  for  the  due 
accounting  for  and  payment  of  all  fees,  fines  and  moneys  received 
by  them  respectively  by  virtue  of  their  respective  offices,  and  also 
for  the  due  performance  of  their  several  ddtles." 

The  security  bond  to  be  given  by  officers  it  will  be  noticed 

relates  to  three  things  :  first,  the  aceounttng  fo]r  feeSi  &c., 

received  by  clerks  and  bailiffii  by  yirtue  of  their  respective 

offices;   secondly,  the  j^faymeni  of  snob  fees,  tee,;  and 

thirdly,  for  the  due  per/ormanee  of  their  several  duties. 

Formerly  it  was  usually  referred  to  the  County  Judge  to 

settle  the  amount  of  the  security  to  be  given,  without  any 

general  rules  suggested  for  his  guidance,  but  of  late  general 

direction  has  been  given  by  the  Executive  to  the  effect  that 

the  officer  is  to  be  bound  in  a  sum  double  that  of  ordinary 

receipts  for  one  year,  more  or  less,  at  the  discretion  of  the 

County  Judge,  and  two  sureties,  each  in  oue  half  of  such 

amount.    The  following  b  the  form  of  bond  directed  by 

the  Governor : — 

"  Know  all  men  by  these  presents,  that  we,  — of  — — , 

Clerk  (or  Bailiff)  of  the  ■  Division  Court  of  the  said  ■ 

of ,  and of ,  are  held  and  firmly  bound  unto 

our  Sovereign  Lady  Queen  Victoria,  her  heirs  and  suoeessors,  in 
manner  and  in  the  sums  following,  that  is  to  say : — ^the  sidd  ■ 

in  the  sum  of of  lawftil  money  of  the  Province  of  Canada ; 

Ihe  said in  the  sum  of of  like  lawfU  money ;  and 

the  BMid in  the  sum  of   "         of  like  lawful  money,  to  be 

pidd  to  our  Sovereign  Lady  the  Queen,  her  heirs  and  suoeessors. 
For  which  payments,  to  be  well  and  faithfully  made,  we  severally, 
and  not  each  for  the  other,  bind  ourselves,  our  heirs,  executors 
and  administrators,  and  each  of  us  binds  himself,  his  heirs,  execu- 
tors and  administrators,  firmly  by  these  presents.  Sealed  with 
oar  Seals,  this day  of ,  la  the  year  of  our  Lord  one 


as  Clerk  (or  Bailiff)  of 
— Count  —  of  — — 


#  BUaBiBguidWrv,vol.m.i».46e.    f  Not«  nid  QnarlM. 


thousand  eight  hundred  and       ■   ■ . 

<•  Whereas  the  above  boundea  — — 
one  of  the  Division  Courts  of  the  said  - 
has  been  required,  according  to  law,  to  give  security  for  the  due 
performance  of  the  duties  of  his  Office : 

{In  the  ease  qf  Clerks^  the  foUowing  it  the  eanditian,) 

<•  Now  the  condition  of  this  obligation  is  such,  that  if  the  s^d 
shall  duly  and  regularly  keep  and  render  all  accounts  and 
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r«tanui,  wbieh,  pnnH^iift  U  ftnjr  Ait  of  tlie  Legitlalim  now  puaed, 
or  Ittroftftor  to  bo  psiood,  OQgfat  to  bo  kopt  toad  rondofod^by  hinif 
Md  flhall  aoooant  for,  and  dnly  hnd  rogiAarty  pny  oTor  to  the 
pairties  tootled  thereto,  and  pa^onlarly  to  the  County  Attorney 

for  the  time  being  of  the  said Count if  authoriied  to 

reoei?e  the  same,  or  to  enoh  other  o&eer  as  may  by  law  in  that 
b«h«lf  be  muthvrised,  tit  and  BYvry  swoh  ram  and  bovib  of  money 
as  diall  oome  Into  hie  hands  as  Clerk  of  the  said  Ditiaion  Court, 
and  whioh  should  be  so  paid  over,  and  shall  well»  truly  and  ISuth- 
fully,  in  all  other  respeots,  fulfil,  perform  and  diseharge  all  and 
every  the  du^  of  his  said  offloe,  Whether  iueh  duties  be  regn* 
lated  or  Imposed  by  any  Aot  tooW  ][>aS8ed  or  hereafter  to  be  passed 
by  th<e  Legislature  of  Canada,  and  whether  extendod,  inoreased 
or  otherwise  altered  by  any  math  Aot  or  Aets  then  this  obligation 
to  be  null  and  void^  otherwise  to  remain  in  tnll  foroe,  Tirtue  and 
eifeot." 

(In  ik$  eaae  i^Bai^ft,  the /Mowing  ia  ike  condition.) 

<'  Kow  the  eondkion  of  this  obKgatioa  is  suoh,  that  if  the  said 
— — -  shaU  duly  and  regularly  keep  and  render  all  aooouats, 
whioh,  pursuant  to  Bnj  Aot  of  the  Legislature  now  passed,  or 
hereafter  to  be  passed,  ought  to  be  k^t  and  rendered  by  him, 
and  shall  ao6ount  for,  and  duly  and  regularly  pay  over  to  the 
Cl^k  Mr  ths  tima  bistng  of  this  BlTislon  Court  f6t  ihliioh  he  Is 
BaUit;  <ift  fb  «ntat  etli«»  Ofiee»  or  penon  as  shall  by  law  from 
tima  to  ti»a  be  amlhorind  to  noetra  tin  saMe,  all  and  avexy  mob 
sum  and  soflM  af  maniy  aa  he  ahall  ooUeet  or  reMva,  or  sMl 
some  into  bia  hands  by  Tirtne  of  any  writ,  prooesa  or  ezeoution, 
or  otherwise,  as  suoh  Bailiff,  other  than  the  lawAil  fees  of  him, 

the  said ,  as  such  Buliff,  and  shall  well,  truly  and  faithfully, 

in  all  other  respects,  fulfil,  perform  and  disdiarge,  all  and  oTory 
the  daUea  of  hia  said  Ofllee,  iHiether  such  duties  be  regulated  or 
impoaed  by  any  Aet  now  passed  at  haraaflar  to  be  passad  by  the 
Le^slature  of  Canisdak  and  whether  extended,  inoreased  or  ottier- 
wise  altered  by  any  such  Act  or  Acts,  then  this  obliga^n  to  be 
null  and  Toid,  otberwiae  to  remain  in  ML  fossa,  virtna  and  affect 

Sealed  and  dellvnred     ^ 
in  the  preoenoe  of      /  [Ajfit  SmU.] 

Seoaring  boudB  siioald  be  executed  in  tlie  presenoe  of 
at  least  one  witness^  who  mtist  robscnbe  his  name  and 
calling  or  profession.^ 

With  Oie  bead  there  is  an  affidavit  of  jnstifieatiob^  whidi 

is  ^ohjoiaed. 

AtRDATtT  Of  aOTtaexmoT. 

«■  ProTinee  of  Canada,  Count   of  to  wH : 

•<Wa,  ^'^-^^and  '  f,.,  ,  tfat  6ureti«  in  the  annexed  Bond 
namlMl,  do  aeferaUy  make  oath  tod  toy,  as  follows: 

Fint^  I,  Daponant  m.  m  ,  for  myaalf,  do  make  oath  aad  aay, 
that  I  am  a  freeholder  [or  householder].  Molding  atv-  .»  and 
that  I  am  worth  property  to  the  amount  of  ■"  ■,  oTor  tad  aboTO 
what  Will  Iwy  my  just  debts. 

Secondly,  I,  Deponent  ,  for  myaetc;  do  ttiaka  oat^  and  aay, 

thait  I  aih  «  freeholder  [or  householder],  at  ■     ■    ,  and  tiiat  I  am 

worth  pn^erty  to  the  amount  of  ^-^ — ,  o^er  and  aboTO  what  will 

pay  tay^Jint  debts. 

Sworn  before  me,  at  the  >  *i>    ■  ■    «f  •m— 
Count of .  this day  of  — 


OOBBBBPOMDBNO] 


(2b  the  Editors  of  ike  Law  JoumdlJ) 

Gents  :-*-SoBie  four  years  aj^  I  obtained  u  jodgasant  againat 
a  pftrty  ia  the  First  Divialon  Court  for  the  County  ef  Laabton, 
for  BOBse  $80.  Exeoution  was  iaaned  on  this  al  varions  timea, 
but  the  defendant  naaaged  to  eladn  the  Tigilanoe  of  the  Bailiff. 
Finally,  laat  April  I  oaosed  an  eseootion  to  be  leaned,  mud  the 
Baittff  aeined  eertain  g|oods  of  the  defendant  The  Judge  of 
this  Oonaty,  on  the  applioatioa  ef  the  defendant,  ga^  an 
eatenaieii  of  time  for  two  aaontha.  The  gooda  were  Uien  nd- 
yertised  for  sale,  and  the  Judge  again  eitended  the  tnae  ftir 
two  nottihe.  If  you  will  be  eo  kind  as  to  eay  whether  or  not 
the  Judge  can  exercise  saeh  unheard  of  power  nnder  the  Dl* 
vision  Oonrts  Aot,  you  will  confbr  a  fovor  on  the  undersij^ned 
nnfortonnte  suitor,  and  many  others  plaoed  in  a  like  poeitioQ 
by  the  interference  of  our  Judge  with  executions. 

ToviTB  respectfblly, 
-*-*—  Gbobqi  MoRRisoir. 

[We  presame  that  the  Jadse  must  have  acted  under  the 
108th  section  of  the  Act,  which  provides  that  "  in  ease  it  at 
any  time  appeara  to  the  satisfaction  of  the  Judge,  bj  aifidavh 
or  affirmatiOB,  or  otherwiae,  that  aoy  defendant  is  unable, 
from  aicknesa  or  other  anftoient  eaase,  to  pay  and  diacbarge 
the  debt  or  daaoagea  recovered  against  him,  or  any  instahnent 
thereof  ordered  to  be  paid  as  aforeaaid,  the  Judge  may  suspend 
or  stay  any  judgtoent,  order  or  execnlien  given,  made  or  issued 
in  sueh  action,  for  snob  time  and  on  ench  terms  as  he  thinks 
fit,  and  so  from  time  to  time  until  it  appears  by  the  like  proof 
that  such  temporary  cause  of  disability  has  ceased." 

In  acting  under  this  section,  it  seems  to  us  that  the  plaintiff 
should  have  notice  of  the  application  to  the  Judge,  and  a  copy 
of  tbe  affidavit  on  which  it  is  grounded  served  upon  him,  or 
that  he  should  have  been  called  on  by  the  Judge  to  show  cause, 
if  he  had  any,  against  granting  a  stay  on  the  ezecotion.  The 
power  is  extensive  and  unnsuai  and  should  be  spartnglv  and 
cautiously  used ;  und  in  two  coun^es — York  and  Peel  and 
Simcoe— where  we  are  acquainted  with  the  praotioe,  and 
where  a  great  nnmber  of  cases  are  before  the  Courts,  we  do  not 
think  there  have  been  ten  cases  of  Uie  kind  in  aa  neny  years. 

The  latter  part  of  the  clause  shows  that  tbe  plaintiff  shoold 
have  notice  or  the  application,  for  how  otherwise  can  he  be  in 
a  position  to  show  that  the  temporary  cause  of  disability  has 
ceased.] — Eds.  L.  J. 
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COUKT  OP  SRBOR  A!ND  APPfiAL. 
Thb  Bahk  or  Uppib  Camaoa  v.  Bbottoh. 


<0n  Appetl  fttn  •  Dmtm  of  the  OBort  ot  CkMMMy.) 

[Before  the  Hon.  81r  J.  B.  Robikboh.  Bart,  C.  J. ;  the  Hon. 
W.  H.  Dbapkb,  C.  B..  C.  p.  ;  the  Hon.  Mr.  Jnstioe  MoLia*  ;  the 
Hon.  Vioe-Chancellor  Estbn  ;  the  Hon.  Mr.  Justice  Bubbs  :  the 
Hen.  Mr.  Justice  RiOHAnDs,  and  the  Hon.  Mr.  Justice  fiAOAETT.] 

i7efal-^B«fw«leff  tlM  deerae  of  tho  Ooort  below,  thai  tb«  ptOTMon  In  llio  Btatvta 
12  TIet,  ch.  73,  we.  1  (Oon.  Stftt.  of  U.  0,  eh.  22,  tea  867),  which autbertaeB the 
nio  utidor  esaentkm  <tf  an  aqnity  of  redemption,  appltee  only  whero  tho  oxeea- 
tton  la  against  tbe  n¥xrtgaffor  blnueli;  and  on  an  ezeentton  laniadatfrinat  hit 
Unda.    [BSTnr,  V.  C  diaaentiog.] 

This  iras  an  uppetA  by  the  Bank  of  Upper  Canada,  the  defend- 
ants in  tbe  Court  below,  from  a  decree  by  which  a  demurrer  put 
in  by  them  had  been  over-ruled,  and  relief  given  aa ainst  them. 

The  bill  in  the  Court  below  was  filed  by  Sicker  Mtough  agaiust 
the  Bank  of  Upper  Canada,  setting  forth,  that  in  the  month  of 
May,  1858,  plaintiff  purchased  fV^otn  Mei^srs.  Slrachan  and  Fili- 
gerald  certain  building  lots  in  the  City  of  ToYonto,  upon  which  he 
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bad  made  a  cash  payment  or  instalment  at  the  time  of  the  sale, 
and  executed  to  the  Tenders  a  mortgage  in  f^  npon  the  same 
lands  to  secure  payment  of  the  balance  of  purchase  money — 
being  the  svmof  £1,012  10s.,  on  the  26th  Mny,  1861,  with  inter- 
est thereon  in  the  meantime  half-yearly.  That  plaintiff  snbse- 
qnently  sold  and  conveyed  these  lands  snljeot  to  the  mortgtige, 
to  one  Bobin«on ;  that  Robinson  aftarwards  sold  and  oonveyed  in 
lilie  manner  to  Samnel  Zimmerman,  who  died  in  the  month  of 
March,  1657,  seised  of  the  said  lota,  sol^t  to  the  said  mortgage 
to  Straehan  k  Pitagerald,  and  that  the  eetate  and  interest  «»{ 
Zimmerman  therein  beoame  aMOts  in  the  hands  of  his  perseaal 
represeatatWea  for  the  satisfaction  of  his  debttf. 

The  bill  forther  alleged  that  Zimmerman  at  the  time  of  bis  death 
wap  largely  indebted  to  the  defendants*  who  snbseqaently  and  in 
the  year  1858  instituted  proceedings  at  law  against  his  ezecntors, 
and  recovered  judgment  for  a  large  amount,  and  such  proceedings 
were  taken  upon  such  judgment  Uiat  on  the  27th  of  August^  1859, 
all  the  estate  of  Zimmerman  at  the  time  of  his  death  was  sold  by 
the  Sheriff  under  a  writ  of  Venditioni  exponas ;  and  that  the  de- 
fendants, acting  through  their  solicitor  and  agent,  Clarke  Gamble, 
became  the  purchasers  thereof,  and  immediately  thereafter  the 
same  lands  were  conveyed  by  the  Sheriff  to  the  defendants,  sub- 
ject only  to  the  said  mortgage  to  Straehan  &  Pitagerald. 

The  bill  then  sobmltted  that  as  snch  pnrehasera  and  owners  of 
the  promisee  the  defendants  were  bound  to  Indemnify  the  plaintiff 
fi^m  the  mortgage  and  all  payments  and  «Uier  liabilities  in  respeot 
thereof,  and  it  was  their  duty  from  the  time  they  beoame  suoh 
purchasers  thereof  to  pay  all  interest  as  it  became  due  under  the 
mortgage,  but  that  they  had  not  done  so,  and  that  all  interest  thereon 
was  in  arrear  since  the  2Qth  November,  1859,  inoludiog  the  sum 
which  fell  due  on  that  day ;  and  that  the  mortgagees  had  called 
npon  plaintiff  to  pay  and  insisted  upon  his  paying  the  said  arrears, 
and  had  threateoed  to  compel  plaintiff  to  pay  the  principal  money 
secured  upon  their  mortgage  when  it  became  due. 

The  prayer  of  the  bill  was,  that  the  defendants  might  be  ordered 
to  pay  the  interest  accrued  due,  and  the  principal  money  so  soon 
as  the  same  should  become  payable. 

To  this  bill  the  defendants  pnt  in  a  demurrer  for  want  of  equity. 

Upon  argument  the  Court  over-ruled  the  demurrer,  and 
declared  the  defendants  bound  to  pay  off  the  mortgage '^  and  to 
recoup  plaintiff  any  thing  he  had  paid,  and  ordered  them  to  pay 
the  same  and  the  costs  of  the  suit 

From  this  decree  the  defendants  appealed. 

J'.  H.  Cftmeronf  Q.  C,  and  Bennett  for  the  appellants. 

It  is  admitted  that  if  an  owner  sell  land  which  is  snbject  to  a 
mortgage,  the  vendor,  being  also  the  mortgagor,  will  stand  in  the 
relation  of  surety  to  the  assignee  or  purchaser ;  this  rule  wQl 
extend  no  further,  however,  and  the  assignee  of  the  assignee  or 
purchaser  could  not  under  suoh  ciroumstanoes  be  looked  upon  as 
a  principal  for  whom  the  mortgagor  would  be  liable  as  surety. 
Here  the  plaintiff  is  not  entitkd  under  the  proviRlons  of  the 
statute,  or  independently  thereof  to  the  relief  sought  by  his  bill, 
and  given  him  by  the  decree  appealed  from.  Independently  of  the . 
Statute,  it  is  not  pretended  that  any  such  right  accrues  to  the 
plaintiff.  Tumbult  v.  Simmontt  6  Grant's  Ch.  |iep.  615,  shews 
there  is  no  power  in  the  Court  to  decree  that  the  assignee  of  an 
equity  of  redemption  shall  discharge  the  mortgage ;  and  no  case 
has  been  found  shewing  that  a  mortgagor  can  compel  the  assignee 
of  his  assignee  to  Indetnmfy  him  against  t  .e  mortgage. 

The  covenant  to  pay  mortgage  money  does  not  run  with  the 
land.  There  is  neither  contract  nor  privity  of  estate  between  a 
second  assignee  of  an  equity  of  redemption  i^nd  the  mortgagor, 
unless  the  recent  statute  has  worked  some  change  in  this  respect 
But  the  late  act  has  not  effected  this  change. 

By  the  provisions  of  the  Act  the  purchaser  of  an  equity  of 
redemption  at  sheriff's  sale  is  only  subjected  to  the  same  lia- 
bilities that  he  would  have  been  subject  to  in  case  he  had  purchased 
from  the  mortgagor  himself.  This  is  the  utmost  liability  that  can 
be  established,  and  more,  probably,  than  a  strict  construction  of 
the  Act  would  warrant  The  statute  does  afford  one  remedy,  and 
the  mortgagor  if  he  adopt  the  relief  afforded  by  that  Act  can  have 
no  other,  this  relief  is  an  action  for  the  mortgage  debt  and  inter- 
est against  the  purchaser,  in  case  the  mortgagor  haa  been  com- 
pelled to  pay  the  same  to  the  mortgagee. 


The  facts  of  this  case  shew  the  propriety  of  the  Court  holding 
that  the  remedy  of  the  mortgagor  is  conined  to  what  the  statute 
expressly  gives.  Here  the  bill  does  not  negative  the  existence  of 
a  covenant  from  Robinaon  to  Etrnmerman  to  pay  off  the  mortgage 
apd  indemnify  Zimmerman.  It  may  be  said  that  this  mode  of 
proceeding  is  adopted  to  save  circuity  of  action,  but  if  so,  then 
it  should  be  shewn  that  each  snoceeding  party  was  liable  to  his 
imme'Hate  assignee.  Or  let  us  suppose  that  a  set  off  might  exist 
by  subsequent  parties  as  to  their  immediate  assignee,  it  may  be 
that  the  Bank  would  have  a  complete  answer  to  any  claim  which 
Zimmerman's  estate  could  make,  although  no  such  answer  might 
be  available  to  the  claim  of  any  intermediate  party.  Burred  v. 
Li^eh,  5  B.  ft  C.  589 ;  Undtrm  ▼.  Mlieombe,  1  MoL.  and  T., 
450 ;  Antrobut  v.  Dapideon^  8  Mer.  569 ;  Yonge  v.  RtyntU,  9  Hare 
809  \  Jones  v.  Kearney y  1  Dr.  and  War.  185 ;  Oox  v.  Bishop,  8 
Jor.  N.  S.  499,  were  also  referred  to  by  Counsel. 

Brougk,  the  respondent,  in  person, — The  plaintiff  always  had 
this  remedy  independently  of  the  statute.  Then  under  the 
statute,  section  8,  of  the  original  Act,  merely  expresses  what  the 
law  was  before,  at  least  so  far  as  the  rules  of  a  Court  of  Equity 
were  concerned.  It  simply  makes  the  purchaser  of  the  equity  of 
redemption  at  a  sheriff's  sale  a  debtor  at  law,  and  gives  a  right  of 
action  against  him.  All  the  mortgagor's  equitable  righu  remain 
untouched,  but  in  addition  a  legal  remedy  is  afforded  to  him. 

TueedeU  v.  Tweedell,  2  B.  C.  C.  101 ;  Copew.  Oops,  2  Salk.  449; 
Close  V.  WUherfbrce,  1  Beav.  112 ;  Lueas  ▼.  Comerfc^,  8  Br.  C.  C. 
166 ;  Moore  ▼.  Oreg,  2  Phil.  717 ;  Mozhay  v.  Inderwiek,  1  Deg. 
and  S.  708;  Walker  r.  BatiUtt,  17  C.  B.  446 ;  Humhk  ▼.  Lang* 
Ions,  7  M.  and  W.  617 ;  Ihgg  v.  Dobie,  8  Y.  and  C,  96 ;  Tnlk  v. 
Mozhag,  2  Pbill.  774. 

Cameron,  Q.  C,  in  reply. — If  principal  money  not  due  and 
assignee  transfers  equity  <^  redemption  to  another  person,  the 
liability  of  the  asrignee  is  %,t  an  end,  and  yet  this  decree  would 
make  a  prospective  charge  binding  upon  ^e  B(mk,  at  a  time  when 
they  may  have  got  rid  of  all  liability. 

DiLAPxn,  C.  J.  G.  P.H[ After  stating  the  facts  of  the  caseWThe 
statute  12  Vic.  cap.  78,  first  enabled  creditors  to  sell  the  interest 
and  equity  of  redemption  of  mortgngors  of  real  estate  in  Upper 
Canada  on  writs  of  fieri  facias  against  lands. 

The  \si  section  aut^oriyes  the  sheriff  upon  any  fieri  facias  law* 
fully  issued  against  the  lands  of  any  person  who  may  be  a  mort- 
gagor, to  seise  or  take  in  execution  all  and  erery  (in  like  manner 
as  other  real  estate  might  be  seised,  Ac.,)  the  legal  and  equitable 
estate,  right,  title,  interest  and  property  tmid  the  equi^  of 
redemption  of  auoh  mortgagor  in  any  lands. 

The  2nd  section  declares  the  effect  of  the  seixure  and  sale  to  be, 
to  transfer  to,  and  vest  in»  the  purchaser,  his  heirs  nnd  assigns, 
all  the  legal  and  equitable  estate,  &c.|  pf  such  mprtgagor,  of  the 
lands  ikod  tenements  so  seised,  &c.,  at  the  time  the  writ  was 
placed  in  the  sheriff's  hands,  and  at  the  time  of  the  sale  to  vest  in 
the  pnrehaser,  his  heirs  and  assigns,  the  snme  advantages,  rights, 
privileges  and  powers  as  such  mortgsgor  would  have  hfd  if  the 
sale  had  not  taken  place ;  and  provision  is  made  that  the  pur- 
chaser, hi6  heirs  or  assigns,  may  pay  off  any  Incumbrance,  and 
shall  thereupon  acquire  the  same  right,  4n.f  suoh  mortgagor 
would  have  possessed  in  case  he  had  made  such  payment,  and  on 
payment  of  the  mortgage  money  to  the  mortgagee  by  the  pur- 
chaser he  shall  be  entiUed  to  a  certificate  of  payment  ana  discharge 
which  shall  be  of  the  like  effect  and  shall  be  acted  on  as  if  it  had 
been  given  to  tjbte  mortgai^r  his  hei9>  e^Eecutor^  fdministraton 
or  aasigns. 

The  ird  section  au^orises  the  mortgagee,  his  heirs  or  assigns, 
to  purch^e  at  such  sale,  &c.,  to  acquire  the  same  right  and  inte« 
rent,  &o.,  as  any  other  purchaser  might  do,  provided  that  if  the 
mortgagee  becomes  the  purchaser  he  shall  give  the  mortgagor  a 
release  of  Uie  mortgage  debt,  and  if  any  other  person  becomes 
purchaser,  and  the  mortgagee  enforces  payment  against  the  mort- 
gagor, then  the  purchaser  shall  be  compelled  to  repay  the  debt 
and  interest  to  the  mortgagor,  and  in  dcdTault  of  payment  within 
one  calendar  month  after  demand,  the  mortgagor  may  sue  for  the 
same  in  an  action  for  money  had  and  received,  and  ontlt  repay- 
ment the  debt  shall  be  a  charge  on  the  lands  so  mortgaged  and 
sold.  These  clauses  are  oonsolidated  in  cap.  22  Con.  Stat  U.  C, 
ss.  257-8-9.    It  ia  to  be  observed  that  the  words  hekt,  eznentors, 
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administraton  or  aosigns  are  not  either  of  them  need  in  oonneotion 
with  the  term  mortgagor  ezoept  at  the  end  of  the  eeeond  eeetion. 
It  ma/  be  obserred  that  sec.  4  of  12  Vic.  oap.  78  is  not  enaeted 
in  the  consolidation  of  this  act,  hot  the  pronsione  of  the  Consoli- 
dated Stat  cap.  22  are  left  to  the  General  Interpretatioa  Act  oap. 
2  of  the  Con.  Stats,  of  Upper  Canada.  The  12th  section  of  this 
Act,  the  only  one  that  can  have  any  bearing,  is  not  applicable,  for 
the  three  sections  above  referred  to  (267,  258  and  269  of  oap.  22) 
do  not  contain  the  word  *'  person."  If,  howcTer,  I  was  simply 
cottstming  the  12  Vic,  cap.  78, 1  should  arriTO  at  the  same  oon- 
elusion,  for  I  do  not  think  it  would  be  '*  consistent  or  reooneUeable 
with  the  intent  and  meaning"  of  that  act  to  hold  that  when  the 
"  mortgagor  is  described  in  its  prorisions,  U*'  (that  is  the  descrip- 
tion of  the  person)  should  be  held  to  apply  to  the  mortgagor,  his 
heirs,  executors,  administrators  and  assigns. 

Looking  at  the  Utle  and  the  preamble,  and  the  precise  language 
of  the  original  act,  and  using  these  as  aids  fbr  construing  the 
Consolidated  Act,  as  we  think  we  are  not  in  any  way  proTcnted 
from  doing  by  the  Interpretation  Act,  (ch.  2nd  of  the  Con.  Stats.,) 
we  are  of  opinion  that  the  enactment  in  question  only  authorises 
the  sale  of  the  legal  and  equitable  estate,  &o.,  and  the  equity  of 
redemption  of  the  mortgagor,  on  a  Judgment  reooTered  against  him 
and  on  an  execution  against  Aw  lands  and  tenements.  Throughout 
the  act,  when  the  interest  or  estate  of  the  mortgagor  is  spoken  of, 
and  when  any  reference  is  made  to  the  effect  of  a  sale,  and  to  the 
eonsequenoes  which  under  particular  circumstances  may  follow, 
the  mortgagor  alone  is  referred  to,  and  the  possibility  that  his 
interest  and  equity  of  redemption  may  have  been  conveyed  by 
him  to  a  third  party,  is  ncTcr  apparentlr  contemplated ;  tending 
so  flar  at  least  to  show  that  the  object  or  the  act  was  not  to  sub- 
ject equities  of  redemption  to  sale  under  a  common  law  execution, 
excepting  in  the  hands  of  the  mortgagor  upon  whose  mortgage 
they  arose,  and  upon  a  Judgment  against  him.  The  act  does  not 
even  proride  that  the  equity  of  redemption  of  a  deceased  mort- 
gagor may  be  sold  for  his  debts,  upon  a  judgment  against  either 
his  executors  or  administrators,  or  even  against  his  heirs  in  an 
action  on  a  specialty  debt  of  his,  conceding  that  such  an  action 
is  maintainable.  It  does  not  seem  to  contemplate  the  very  possi- 
ble case  that  the  assignee  by  purchase  fh>m  the  original  mortgagor 
of  the  equity  of  redemption  might  afterwards  mortgage  that  equity 
for  his  own  debt,  and  might  have  a  Judgment  recovered  against 
him  on  which  an  execution  against  his  lands  and  tenements  might 
be  issued ;  he  would  have  an  equitable  right  to  redeom  arising 
out  of  his  own  mortgage,  and  the  rights  of  the  first  mortgagor 
would  also  be  vested  in  him ;  and  yet  to  hold  that  the  last  created 
equity  of  redemption  could  be  sold  on  mfim/aeiaSf  would  be  more 
like  a  supplementary  enactment  than  a  construction  of  the  act  in 
its  present  shape.  We  think  it  safer  and  more  consistent  with 
the  intention  of  the  legislature,  to  limit  the  operation  of  the  sta- 
tute to  the  case  which  its  language  plain^  defines,  namely,  the 
legal  and  equitable  estate,  right,  title,  interest  and  property  and 
equity  of  redemption  of  a  mortgagor,  on  a  writ  of  execution  issued 
againsf  his  lands  and  tenements.  The  present  bill  is  ftmnded  on 
an  equity  assumed  to  arise  from  the  fact  that  the  equity  or  redemp- 
tion originally  vested  in  the  plaintiff  as  mortgagor  of  certain  lands 
(of  which  he  had  been  previously  seized  in  fee  simple^  was  sold 
and  assigned  by  him ;  and  that  by  virtue  of  a  sale  by  the  sheriff, 
on  an  execution  against  a  subsequent  assignee,  the  equity  of  re- 
demption became  vested  in  the  defendants.  We  do  not  adopt  this 
latter  view  of  the  effect  of  the  sheriff's  sale  and  conveyance  to  the 
Bank  of  Upper  Canada.  Without  the  aid  of  some  statutory  enact- 
ment it  is  clear  that  this  equity  could  not  be  the  sut()eot  of  a 
common  law  execution,  and  we  are  of  opinion  the  statute  does  not 
extend  to  a  case  like  the  present,  where  the  judgment  and  execu- 
tion on  which  the  sale  took  place  are  not  against  the  original 
mortgagor. 

This  is  the  judgment  of  all  the  Judges  who  heard  the  case 
argued,  except  my  brother  Estin,  who  I  believe  adheres  to  the 
opinion  expressed  in  the  Court  below.  Hie  Decree,  therefore,  muet 
bfi  reverted  and  the  PUtinlijpe  bill  be  ditmiesed, 

EsTxx,  V.  C. — The  appellants  object  to  this  decree  on  the 
grounds : — 

let.  That  the  only  remedy  available  to  the  mortgagor  when  the 
equity  of  n^demption  has  been  purchased  at  sheriiTB  sale  is  that 


prorided  by  the  eUtute,  nameily,  to  pay  the  debt  and  demand  its 
re-payment  from  the  purchaser,  and  if  not  repaid  to  bring  an 
action  for  its  recovery  and  to  have  a  lien  for  it  on  the  estate  in 
the  meantime. 

2nd.  That  the  relation  of  principal  and  surety  has  not  been 
constituted  between  these  parties  so  as  to  entitle  the  supposed 
surety  to  the  relief  which  the  decree  affords  him  against  the  sup- 
posed principal. 

With  reference  to  the  first  ground  it  Is  urged,  that  when  a 
statute  creates  a  right  and  prescribes  a  remedy,  that  remedy  and 
that  alone  can  be  pursued,  and  some  oases  were  cited  in  support  of 
that  proposition  the  correctness  of  which  as  a  general  rule  may 
be  conceded .  I  think,  however,  it  is  a  rule  that  prevails  only  at 
law.  The  proposition,  I  apprehend.  Is  universally  true,  that 
when  the  relation  of  principal  and  surety  is  created,  although  it 
may  be  by  an  Act  of  Parliament  creating  a  right  and  prescribing 
a  remedy,  the  Court  of  Chancery  will  administer  the  equity  of 
compelling  the  principal  a  priori  on  a  bill  guia  timet  to  discharge 
the  debt  and  save  the  surety  from  a  suit.  Thus  on  a  bond  msde 
by  principal  and  surety,  the  legal  remedy  of  the  creditor  is  to  sue 
botn  or  one,  and  if  he  sue  the  surety  he  in  turn  must  sue  the 
principal.  Equity  finds  this  state  of  things,  but  in  order  to  pre- 
vent circuity  or  mulUplieity  of  actions,  and  in  order  to  guard  the 
surety  against  a  danger  of  indefinite  duration,  gives  direct  relief 
against  the  principal  by  compelling  him  to  pay  the  debt  to  the 
creditor,  and  1  apprehend  if  a  Court  of  Equity  found  the  same 
state  of  things,  although  arising  under  a  statute,  creating  a  new 
right  and  prescribing  a  remedy,  it  would  administer  the  same  relief. 
Thus,  if  the  statute  imposing  tiie  composition  in  lien  of  statute 
duty,  had  provided  that  the  composition  should  be  paid  by  one  of 
two  parties,  but  if  paid  by  one  he  should  be  indemnified  by  the 
other ;  I  have  no  doubt  a  court  of  equity  would  compel  the  latter 
at  the  suit  of  the  former  to  pay  the  composition,  and  save  him 
harmless  ;  and  although  the  Act  giving  a  remedy  by  distress  and 
therefore  prohibiting  an  action  might  be  thought  also  to  prohibit 
a  similar  equity,  yet  I  should  think  otherwise,  and  that  even  in 
this  case  the  court  would  entertain  the*  suit  of  the  party  entitled 
to  indemnity  to  compel  the  other  party  to  pay  the  composition 
and  save  his  goods  from  being  distrained ;  and  of  course  the 
objection  would  not  apply  to  a  case  where  it  was  prorided  that  aa 
action  might  be  maintained  as  in  the  present  instanoe.  It  was 
then  urged  that  if  the  mortgagor  paid  the  debt  and  brought  a» 
action  for  its  recovery,  defences  might  exist  to  such  an  action  bj 
way  of  set  off  and  otherwise.  This  objection,  I  think,  is  much 
more  untenable  than  the  former.  There  is  no  possible  defence 
that  could  be  made  at  law  to  such  an  action  that  would  not  be 
equally  available  in  Equity  to  a  Bill  guid  timet.  Nay,  a  Court  of 
Equity  would  probably  allow  many  defences  which  a  Court  of  Law 
could  not  recognise.  Equity  recognizee  and  gives  effect  to  every 
legal  set  off^,  and  to  many  that  are  not  legal  but  merely  equitable. 
If  the  surety  should  owe  a  debt  to  the  principal,  he  could  not 
compel  him  to  pay  a  debt  for  which  he  was  surety  and  exonerate 
him  without  first  paying  his  own  debt.  I  am  satisfied  that  there 
is  no  possible  defenoe  which  could  be  ndoed  to  an  action  by  the 
mortgagor  which  would  not  be  equally  available  as  a  defence  to  a 
bill  gM  timet  for  payment  of  the  mortgage  and  the  exoneration 
of  the  mortgagor,  and  probably  many  other  defences  would  be 
open  to  him  upon  such  a  bill  in  equity  that  a  court  of  law  could 
not  allow.  In  fiict  the  purchaser  would  have  a  right  to  indsi 
that  he  could  not  on  such  a  bill  stand  in  a  vrorse  position  fbr  any 
purpose  than  if  the  mortgagor  had  paid  the  debt  and  then  sued 
him  for  its  re-payment.  I  ^erefore  do  not  feel  much  pressed  by 
this  argument.  The  suit  probably  could  not  be  instituted  until  a 
demand  had  been  made  upon  the  purchaser,  and  thirty  days  had 
elapsed  without  its  baring  been  complied  with.  I  think  much 
more  weight  is  due  to  the  point,  which  was  not  however  veiy  die- 
tinoUy  raised  in  the  alignment,  that  the  relation  of  principal  and 
surety  was  not  constituted  between  these  parties.  For  thispoeition 
the  case  of  Antrobue  v.  Dunean,  8  Mer.  669,  was  cited.  In  that  case 
the  suit  was  not  by  the  surety  but  against  him,  that  is,  so  far  as 
his  immediate  contract  was  concerned,  and  as  regards  the  general 
transaction,  it  was  a  mere  dealing  by  one  party  with  another 
through  the  medium  of  an  agent,  for  whose  acts  he  was  of  course 
responsible,  and  who  In  his  turn  was  bound  to  indemnify  the 
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prinoipal.  But  of  oovne  the  equity  does  not  apply  to  Buoh  a 
caee,  and  if  it  did  not  apply  to  the  prinoipale,  who  were  the 
anny  agents,  it  eould  not  of  conrae  apply  to  the  defendant  who 
was  the  personal  representatlTe  of  their  surety.  The  important 
points  which  appear  to  me  to  arise  in  this  case  are,  let  Whether 
the  Act  of  12th  Victoria,  cap.  78,  applies  to  assignees  of  the 
mortgagor ;  and,  2nd.  If  it  does,  whether  the  relation  of  principal 
and  surety  is  constituted  hetween  the  mortgagor  and  the  purchaser 
at  sheriflf*s  sale.  The  learned  counsel  for  the  appellants  did  not 
argue  that  the  Act  applied  only  to  equiUes  of  redemption  in  the 
hands  of  the  mortgagor.  Such  an  argument  would  have  been 
fatal  to  his  clients'  title,  for  in  such  a  case  the  sale  under  whlcn 
they  claim  was  Toid.  The  question  does  not  appear  to  me  to  be 
free  from  difficulty.  Thus,  if  the  mortgagee  should  himself  pur- 
chase he  is  directed  to  gire  a  release  of  the  debt  which  could  not 
be  done  to  an  assignee  of  the  equity  of  redemption.  Perhaps  a 
more  important  difficulty  is,  that  by  the  terms  of  the  assignment 
the  mortgagor  may  be  bound  to  pay  the  mortgage  debt.  Such 
transactions  are  not  unfrequent.  In  such  a  case  if  he  did  pay  the 
debt  it  would  not  be  just  that  it  should  be  repaid.  Under  such 
circumstances,  howcTer,  it  is  not  an  equity  of  redemption  which 
is  transferred  but  the  entire  estate,  the  full  Talue  of  which  the 
assignee  has  no  doubt  paid  to  the  mortgagor,  who  in  his  turn  has 
undertaken  to  discharge  the  mortgage.  I  think,  howcTcr,  these 
difficulties  may  be  OTcrcome  and  are  outweighed  by  the  strong  pro- 
bability which  exists  that  the  Ijegislatnre  could  not  hsTO  intended 
to  eonfine  the  Act  to  cases  in  which  the  equity  of  redemption 
remained  in  the  hands  of  the  mortgagor,  which  would  giTC  the 
Act  a  Tory  limited  operation,  but  must  ha?e  meant  it  to  extend  to 
oases  in.  which  it  bad  been  alienated  both  tol  mmedlate  and  remote 
assignees.  No  iigustice,  as  appears  to  me,  could  result  from 
this  construction.  If  the  mortgagor  haTC  alienated  the  equity  of 
redemption,  and  it  were  the  Intention  of  the  parties  that  the  pur- 
chaser should  discharge  the  mortgage  tnen,  if  the  equity  of 
redemption  be  purchased  at  sheriff's  sale,  and  the  mortgagor 
afterwards  be  compelled  to  pay  the  debt,  it  is  perfectly  just  that 
the  purchaser  should  re-pay  it.  I(  on  tiie  other  hand,  the  mort- 
gagor have  undertaken  to  pay  it,  and  have  receiTed  the  full  value 
of  the  estate,  or  if  any  intermediate  assignor  hsTO  pursued  this 
course,  in  which  cases  respectlTely  the  mortgagor  or  assignor,  will 
have  coYcnanted  to  pay  uie  mortgage  debt ;  still  it  may  be  con- 
sidered that  the  equity  of  redemption  only  passed,  ana  may  be 
offered  for  sale  by  the  sheriff,  and  that  the  covenant  for  payment 
of  the  mortgage  debt  was  collateral  and  to  be  enforced  by  the 
party  entitl^  to  the  benefit  of  it  against  the  party  liable  upon  it, 
the  purchaser  at  sheriff's  sale  meanwhile  paying  the  mortgage 
debt,  or  repaying  it  to  the  mortgagor,  if  he  shall  have  been  com- 
pelled to  pay  it 

Upon  the  other  question,  whether  the  relation  of  prinmpal  and 
sorely  is  ooastituted  between  the  mortgagor  and  purchaser  at 
sheriff's  sale,  I  entertain  mueh  doubt.  In  deciding  this  case 
1  assumed  as  a  proposition  universally  true,  that  wherever,  if 
one  party  paid  a  debt,  he  was  entitled  to  be  indemnified  by 
another  party,  the  relation  of  principal  and  surety  was  consti- 
tuted between  the  two  parties.  I  doubt  the  oorrectness  of 
this  propontion  stated  in  this  broad  way.  No  doubt  the  party 
entitled  to  indemnity  may  properly  be  oalled  a  surety,  and  the 
party  obliged  to  indemnify  may  be  called  the  principal  as  between 
themselves ;  but  I  question  whether  it  is  not  an  essential  ele- 
ment in  a  ease  for  such  equitable  relief  as  was  administered  in 
this  instance,  that  they  should  both  be  liable  to  the  creditor. 
When  the  supposed  principal  is  not  liable  to  the  creditor,  it  may 
be  very  true  that  as  between  him  and  the  supposed  surety  he  is  a 
principal,  hot  he  cannot  be  the  prinmpal  debtor,  quoadt  the  cre- 
ditor, because  as  to  him  he  is  no  debtor  at  alL  The  practice  is  in 
sQch  oases,  for  the  surety  to  briog  the  principal  and  the  creditor 
before  the  court  and  to  compel  the  principal  to  pay  the  debt,  and 
the  creditor  to  receive  it,  and  to  deliver  up  the  securities ;  but  in  a 
case  where  the  supposed  principal  was  not  liable  to  the  creditor, 
it  appears  to  me  that  the  creditor  might  demur  and  say  he  had 
nothing  to  do  with  him,  and  was  not  bound  to  receive  the  money 
from  him.  The  question  is,  whether  the  present  is  not  a  case  of 
that  description.  The  act  creates  no  pririty  between  the  pur- 
chaser and  the  mortgagee.    The  mort|^igee  cannot  sue  the  pur- 


chaser. He  can  foreclose  his  equity  of  redemption,  but  he  cannot 
sue  him  for  his  debt  The  purchaser  Is  not  liable  to  the  mort- 
gagee, and  the  liability  of  the  estate  in  his  hands  would  appear 
insufficient  to  constitute  the  relation  which  is  necessary  to  found 
the  equitable  relief  administered  in  such  cases.  It  would  seem 
that  if  relief  is  to  be  given  to  the  mortgagor  in  such  eases  it  must 
be  on  another  principle,  namely :  that  as  the  act  has  provided  that 
if  the  mortgagor  shall  be  compelled  to  pay  the  debt  the  purchaser 
must  repay  it  and  indemnify  liim,  he  is  not  obliged  to  wait  until 
the  mortgagee  may  choose  to^ue  him,  when  perhaps  the  purchaser 
may  have  be<}ome  insolvent ;  but  is  entitled  on  the  principle  of 
^ta  iuMi  to  require  an  immediate  settlement  in  order  to  protect 
him  from  the  possibility  of  loss.  And  I  should  not  think  that  the 
purohaser  under  such  circumstances  could  object  that  thereby  he 
would  be  compelled  to  keep  the  estate  and  pay  the  debt  against 
his  will ;  whereas  he  might  otherwise  be  enabled  to  surrender  the 
estate  and  avoid  payment  of  the  debt,  he  having  purchased  the 
estate  and  come  under  an  obligation  to  indemnify  the  mortgagor 
so  as  to  make  him  perfectly  safe.  These  observations  would  go  to 
prove  that  in  order  to  confer  a  title  to  the  relief  which  has  been 
administered  in  this  case,  it  is  not  necessary  to  show  a  pririty 
between  the  party  bound  to  indemnify  and  the  creditor,  but  that 
it  is  sufficient  to  show  the  obligation  to  indemnify,  and  the  possi- 
bility that  through  the  delay  of  the  creditor  that  obligation  may 
become  of  no  avaiL  It  is  obrious  that  the  mortgagee  may  delay 
suit  until  the  interest  has  accumulated,  so  as  to  render  the  estate 
a  defective  security,  and  then  he  may  sue  the  mortgagor  on  his 
covenant,  who,  on  attempting  to  obtain  indemnity  from  the  pur- 
ohaser, may  find  that  he  is  insolvent.  This  would  be  contrary  to 
the  intention  of  the  Legislature,  which  meant  that  the  mortgagor 
should  be  perfectly  safe  alter  the  equity  of  redemption  had  been 
purehased  at  sheriff's  sale.  Upon  the  whole  I  cannot  see  that  the 
decree  is  wrong  on  this  ground,  and  upon  the  other  grounds, 
I  think  it  is  right,  and  ou^t  to  be  affirmed,  and  the  appeal  dis- 
missed with  costs. 


Bi  Fribman,  C&aioib  ahb  PnovDvooT. 
(On  an  spptal  from  an  order  of  the  Court  of  CbsnMty.) 


Hw  light  of  appeal  ttcm  CbMnotry  la  oonflned  to  ordata  or  flBcraai  nada  la  a 
caoM  pending  betvaen  parties;  whara  tberefora  an  appeal  waa  made  to  thla 
ooort  from  an  order  direetinff  the  taxation  of  a  Solfeltor*!  hill  agalnat  hla  Client 
In  a  parMenlar  mode,  the  Oonrt  diamtoed  the  appeal  with  eoata. 

The  rapoadant,  alttiongh  ho  nay,  la  not  bound  la  muh.  a  oaaa  to  move  at  an 
earlier  staga  to  qoaeh  (he  prooeedinga. 

This  was  an  appeal  from  an  order  referring  back  the  bill  of 
Messrs.  I^eeman,  Craipie  and  Prou4fo9t  for  tasation  by  the  Master, 
and  directing  the  mode  in  which  the  Uoation  should  be  had.  The 
oireomstances  are  stated  in  the  report  of  the  case,  Clianoery 
Chambers  Reports,  page  102. 

Blake  for  the  respondents  (the  SoUoltors),  on  the  matter 
being  called  on  objected,  that  this  was  not  an  order  from  which 
an  appeal  would  lie,  and  referred  to  McQueen,  101-2. 

Botify  c^tUra^  submitted  that  this  was  not  a  proper  mode  of 
taking  advantage  of  such  an  objection ;  the  proper  oourse  was,  by 
application  to  quash  the  appeal  without  suffering  tbe  appellant  to 
incur  the  expense  of  preparing  for  the  argument.  If  the  court, 
therefore,  should  be  of  opinion  that  the  appeal  ifonld  not  lie,  no 
costs  would  be  given  on  the  dismissal.  But,  after  the  Qoqrt  took 
time  to  look  into  the  practice  the  following  Juclgment  was 
delivered  by 

Sir  J.  Bi.  RoBiNsosr,  Bart,  C.  J.— This  is  an  appeal  Arom  an 
order  made  by  His  Honor,  Viee-Ohaaoellor  Ssten,  on  the  22nd  of 
February,  1861,  upon  a  petition  of  Messrs.  Freeman,  Craigie  k 
Proudfoot,  Solicitors,  to  the  Court,  for  a  direction  to  the  Master 
to  review  his  report  and  certificate  made  upon  a  reference  to  him 
for  tasation  of  certain  bills  of  oosu  delivered  by  the  Solicitors, 
to  Daniel  Totten  their  client. 

The  Vice-chancellor,  by  the  order  complained  of,  did  refer  the 
taxation  back  to  the  Master  with  certain  directions,  bearing  prin- 
cipally upon  the  point  whether  the  costs  of  taxation,  should, 
under  the  circumstances,  be  borne  by  Totten  or  by  the  Solicitors. 
The  eosto  of  Uxati<wi  had  been  allowed  t^  the  Master  at  £14 
4s.  8d, 
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It  is  objected  on  the  part  of  tilie  Solioitora  that  this  is  not  an 
ftppealahle  order.  The  groands  oa  which  Totten  o^ects  to  it 
apply  to  the  propriety  of  the  directions  given  to  the  Master  re- 
specting the  costs  of  taxation^  and  the  costs  of  and  incidental  to 
the  reference. 

We  think  the  proceedings  in  appeal  mnst  be  qoashed  nnder  the 
10th  section  of  the  Appeal  Act,  on  the  grouod  that  this  is  not  an 
appealable  matter,  there  being  no  cause  pending  between  the 
parties,  in  which  the  order  complained  of  was  made. 

It  is  true  that  the  ninth  sectioft  of  the  Act  gires  an  appeal 
**  fntm  all  judgments,  orders,  and  decrees  of  the  Court  of  Chan- 
cery," but  that  has  been  always  taken  to  mean  judgments,  orders 
and  decrees— whether  interlocutoiy  or  final,  In  a  cause.  The 
fifty-fourth  section  of  the  Act  shews  that  to  be  the  intention ;  and 
the  general  prtnoiples  which  govern  appeals  in  equity  preclude 
an  appeal  from  such  an  order  as  this  * 

Then  besides  that,  this  is  an  order  made  upon  petition  and  not 
in  any  suit  upon  a  bill  filed :  the  subject  matter  of  the  petiUon  and 
order  is  such  that  an  appeal  does  not  properly  lie  against  the 
decision  of  the  Court  upon  it  which  merely  affects  costs  proper  to 
be  allowed  by  a  taxing  officer. 

No  case  has  been  cited  in  support  of  this  appeal,  and  both  prin- 
oiple  and  poUoy  are  against  it 

Per  Ctir.^Appeal  dismissed  with  costs. 


CABFiimB  0.  Tbi  CommiroiaXi  Ba5K  or  Cahada. 


(On  Af  p«ei  from  a  PeerM  of  th*  Oourt  of  Chaaotry.) 


atlmm    FUa^f 

A  daltoduit  «t  Law,  ^«iliig  a  plaa  of  pv>Mnt,  «■<  «itlMr  lyiiiif  or  iMilMttBg 
to  eitabltoh  the  pl««,  ouinet  afterwaMi  Mt  ap  tbe  8un«  fcaU  m  adalteoe  to  a 
bill  tn  Bqalty  to  enll»ree  poyaioDt  of  tho  Jadgmont  at  Law. 

Ab  acUon  at  law  having  boon  brovffht  upon  a  promlMory  noto,  aad  f ho  defeodant 
having  pleodod  that  It  had  hoen  glTon  ai  ooUalaral  Mewlty  for  another  drtit, 
which  had  been  paid*  bat  addvoad  no  OTidoaoe  to  oatablleh  thlf  fiict,  waa  held 
precluded,  la  a  suit  afterwards  Inttltuted  In  the  Oourt  of  Chanoery  to  enforce 
the  dunce  of  tho  judgment  agatetl  lande.  flrom  ihowlag  any  paymenta  prior  to 
the  time  of  plea  pleaded.    [Sam,  T.  0.,  duMnlteUB.] 

The  bill  in  the  court  below  was  filed  by  the  Commercial  Bank  of 
Canada  against  Joel  Carpenter  and  Brian  Carpenter,  and  set  forth, 
that  on  the  ftlst  May,  1659,  the  plaintiA  reooTered  jndirment  In  the 
Court  of  Queen's  Bench  against  the  defendants  for  £1,659  15s.  lOd. 
damages  and  eests,  which  was  daly  registered  in  the  eownty  of 
Wentworth,  in  which  the  defendants  were  poesessed  of  certain 
lands  (setting  them  forth)  ;  and  that  £100  lis.  Id.  had  been  paid 
on  account  of  snch  judgment ;  and  prayed  payment  of  the  balanoe, 
or  in  default  a  sale. 

The  defendant  Brian  Carpenter  answered,  setting  up  that  the 
Judgment  of  plaintiffs  was  recovered  upon  a  promissory  note  made 
by  the  other  defendant,  and  endorsed  by  one  MoKiostry  and 
defendant  Brian  Carpenter,  under  the  cirenmstaoces  following: 
That  Joel  Carpenter,  on  the  2 1  at  March,  1857,  was  and  for  some 
time  previously,  had  been  carrying  on  business  as  a  merchant  in 
Hamilton,  and  that  the  Bank  held  notes  endorsed  by  him,  and 
which  they  had  discounted  for  him  to  a  large  amount,  which  notes 
so  discounted  were  notes  of  his  customers ;  that  a  large  portion 
thereof  had  been  settled  by  notes  endorsed  by  other  persons;  and 
that  the  note  so  endorsed  by  defendant  was  delivered  to  and 
accepted  by  the  Bank  as  collateral  security  for  the  balance  of  such 
customers*  paper,  being  £8,000,  it  being  alleged  by  the  Bank  that 
one-half  of  snob  balanoe  was  doubtful,  but  that  the  whole  thereof 
had  since  been  paid  (  that  the  loss,  if  any,  had  arisen  in  oonse- 
tiuenoe  of  the  Bank  neglecting  to  collect  and  get  in  the  money  due 
upon  the  ether  notes  delivered  to  the  Bank  in  settlement  of  the 
greater  portion  of  such  indebtedness. 

The  cause  had  been  heard  upon  a  motion  for  decree.  The  affi- 
davit of  the  managing  agent  of  the  Bank  was  read  on  behalf  of 
the  motion,  setting  forth  that  the  defendant  Brian  Carpenter  was 
not  personally  aware  of  the  ciroumstances  nnder  which  the  note 
was  given  to  and  accepted  by  him ;  that  no  such  arrangement  as 
alleged  in  the  answer  was  made ;  that  the  only  payment  on  account 
thereof  was  the  snm  stated  in  the  bill ;  and  that  if  any  such 
defence  had  eiiated  to  the  claim  of  the  Bank,  the  defendants  had 

*  MoQoatn  on  Appeals,  ph.  1. 


the  opportunity  of  urging,  and  did  by  plea  and  at  the  trial  of  the 
action  upon  the  note  attempt  to  prove  and  urge,  but  without  effect, 
all  the  supposed  defences  bet  up  by  the  answer. 

The  defendants  both  made  affidavitf  in  opposition  to  the  metien; 
and  an  affidavit  of  MoKlnstij  was  also  read,  in  which  he  swore 
tha  the  endorsed  the  note  for  £1,500  in  consequence  of  the  die* 
satig&etton  expressed  by  the  Bank  at  the  supposed  lapse  of  a 
guarantee  given  for  the  aaount  of  Carpenter's  disooanta  whilst 
MoKinetry  had  been  manager  of  the  Bank ;  and  that  there  never 
wae  any  Intention  that  the  said  note  for  £1500  ahonld  be  held  for 
any  other  purpoae  than  the  preleetien  of  the  balanee  of  the  eas- 
toaers'  paper. 

Upon  ihe  heariag,  the  oonri  below  Greeted  that  **^  ahonld  be 
referred  to  the  masier  of  thie  court  at  Haniitou,  to  enqnire  aad 
report  whether  the  note  on  which  the  plaintiffs*  Judgment  in  the 
pleadings  mentioned  was  recovered,  wae  held  by  the  plainttflb  ae  a 
collateral  eeenrity  aerely,  er  how  elherwiee  (  and  if  ae  a  oollate- 
ral  security  merely,  then,  for  what  And  if  the  said  master  shall 
find  that  euoh  note  wae  held  by  the  pUtiatiiB  as  eoUateral  security 
for  the  payment  of  any  other  promkisory  notee.  bills  of  eaehange, 
or  aeenrUieo  far  the  payment  of  money,  then  said  master  is  fsrtber 
to  enquire  and  report  whether  any,  and  if  so,  what  payments 
beyond  the  sum  of  one  hnndred  ponnde  and  Ihmrteen  ehilUngs, 
eredited  in  tbenlaintlffs'  bill,  have  been  made  upon  the  notes  upon 
which  sneh  Judgment  was  recovered,  or  upon  such  judgment,  or 
upon  the  promissory  notes,  bills  of  etehaage,  or  other  eecuritles 
for  the  payment  of  money  as  eoUateral  security  Ibr  which  eneh 
first-mentioned  notee  were  deposited,  since  the  pleading  by  the 
said  defendant  Bryan  Carpenter  of  his  plea  of  payment  in  the 
action  at  common  law  in  which  such  jadgsMut  was  reoovered; 
and  in  the  event  of  said  master  finding  that  enough  has  not  been 
so  paid*  beyond  the  amount  credited  in  the  plalntiffe*  bill  ae  albre- 
said,  to  satisfy  the  said  Jadgment  of  the  plaiatifls,  the  said  master 
is  to  further  enquire  and  report  whether  the  defendante,  or  either 
of  them,  have  any  other,  and  if  so,  what  other,  lands,  tenements, 
or  equitable  or  other  valuable  rights  or  interests  In  lands  or  tone- 
ments  in  the  eonnty  of  Wentworth,  besldea  those  partieularljr 
described  hi  the  plaintiffs'  bill,  and  if  so,  whether  any  person  or 
persons  other  than  the  pliuntiflii  hae  or  have  any  lien,  charge  or 
mcumbranee  theraupen ;  and  In  ease  the  said  master  shall  find 
any  euoh,  then  he  is  to  eanse  them  to  be  served  with  process  nnder 
the  general  orders  of  this  court  In  that  behalf,  and  is  to  proceed 
to  take  an  aoconnt  of  what  ie  dne  to  the  plaintiffs  and  euch  other 
inoumbraaoer  er  inonmbranoeffs  fi»r  principal  money  and  intereat, 
and  to  tax  to  them  their  costs  of  this  auit,  and  to  settle  their  pri- 
orities. And  this  oourt  doth  reeerve  the  consideration  of  farther 
directions,  and  of  the  costs  of  this  suit,  and  of  all  subsequent 
costs,  until  after  the  said  master  shall  have  made  his  report" 

From  this  decree  the  defendant  Brian  Carpenter  appealed, 
assigning  as  reasons  therefor,  first,  that  in  aad  by  the  said  decree, 
it  should  have  been  referred  to  the  master  of  this  honorable  oourt 
at  Hamilton,  in  ease  he  found  that  the  note  on  which  the  plaintiffs* 
judgment  was  recovered,  as  mentioned  in  the  pleadings,  was  held 
by  the  plaintiffs  as  a  collateral  security  for  the  payment  of  any 
other  promissory  notes,  hills  ef  esfihaage,  or  seouritiee  for  the 
payment  of  money,  to  enquire  aad  report  whether  any,  and  If  so, 
what  payments  beyond  the  sua  of  £100  Ua.,  eredited  in  the 
plaintiffs'  bill  of  complaint,  had  been  made  upon  the  note  upon 
which  snch  Judgment  was  recovered,  or  npon  such  jndgment,  or 
upon  the  promiseoiy  notes,  bills  of  exchange,  or  other  securities 
for  the  payment  of  money  as  collateral  security,  for  which  •such 
first-mentioned  note  was  deposited  by  the  said  defendant  Brian 
Carpenter  with  the  plalatiffii,  since  the  same  was  so  deposited  and 
held  by  the  said  plaintiffs  as  such  collateral  security  as  aforesaid ; 
secondly,  that  the  defendant  Brian  Carpenter  being  surety  for  the 
other  defendant  Joel  Carpenter  to  the  said  plainUffs,  is,  but  ought 
not  to  be,  restricted  by  the  said  decree  in  this  cause  from  showing 
all  payments  made  by  him  or  any  other  person  on  the  note  first 
mentioned,  or  on  account  of  the  securities  for  which  such  fint- 
mentioaed  note  was  security,  to  the  said  plaintiffs  siaee  he  became 
such  surety  as  aforesaid,  whether  the  same  were  made  before  er 
after  the  plea  by  the  defendant  Briao  Carpenter  in  the  action  at 
common  law;  thirdly,  that  such  last-mentioned  plea,  although 
assumed  and  declared  by  the  said  decree  to  be  a  plea  of  payment, 
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is  not  taeh  a  plea  in  the  fonn  la  wldoh  it  is  pleaded  by  the  said 
defendant  Brian  Carpenter^  ner  does  the  said  plea  afford  any 
oTidenee  that  the  said  defendant  di4  or  might  ehow  or  attempt  to 
show  thereander  any  payment  or  payments  to  the  extent  or  effect 
of  prevvntiag  him  from  showing  in  this  oanse  all  the  payments 
made  at  any  time  by  him  or  any  other  person  sinoe  he  became  snoh 
surety  as  aforesaid,  in  redaotioa  of  his  lialnlity  as  aforesaid.* 

JPiiifftratd  for  the  aipp^lant. 
JZ.  Martm  for  the  respondents. 

Sir  J.  B.  RoBiXBOH,  Bart,  0.  J.-*It  is  somewhat  diffioalt  to  deak 
with  this  case  so  as  to  attain  the  ends  of  jnsHoe  wtthent  seeming  to 


parties  by  the  judgment  entered  of  record,  which,  while  It  is 
nnrcTersed,  is  oonclusiTe  between  them,  no  fhind  in  obtaining  that 
judgment  haying  been  proved  or  alleged.  The  plaintiffs,  howerer, 
have  acquiesced  in  the  decree,  and  the  defencUmt  Brian  Carpenter 
only  has  appealed,  and  on  the  ground  that  payments  made  before 
the  plea  pleaded,  as  well  as  of  what  there  should  be  credited 
in  the  aooonnt  to  be  taken  by  the  master.  No  donbt  if  at  any 
time  before  or  after  the  plea  there  haTC  been  collections  made 
by  the  plaintiffs  on  account  of  the  £8000,  which  would  not  leave 
a  deficiency  as  large  as  the  amount  of  the  £1600  note  to  be  made 
up  by  Brian  Carpenter,  the  plaintiffs  should  be  willing  in  the 

violate  the  principle-whioh  it  is  important  to  aaintain^-of  IheJ  f?^"**  ^/^l!»  ♦^^•^^.°^*"^*^^ 

conclusiveness  of  the  iwlcment  ohiained  at  law  in  tha  action    ^  °"^  ^^  '^••»  "■***  *°*  evidence  given  In  the  case,  that  payments 
coiniii«T«>m»  TO  mo  jwgniwi.  ooiawea  ai  law  an  wa  aooon    ^^  ^^^^  ^^^^^  ^^  ^^^^  ^^  account  of  the  £8000  before  the  plea 

pleaded ;  and  I  think  it  scarcely  a  matter  of  doubt,  therefore,  thai 
there  is  nothing  substantial  in  the  reasons  of  appeal. 

I  think,  without  the  assent  of  the  plaintiffs,  we  ought  not  to 
admit  of  a  reference  to  the  master  to  enqiure  whether  the  £1600 


between  the  parties  on  this  same  note  for  £1600. 

The  truth  of  the  case  appears  to  be,  that  in  the  action  upon  the 
note  there  was  clear  proof  of  the  allegation  itt  the  plea,  that  it  was 
made  and  delivered  by  Brian  Carpenter  as  asenri^  fbr  his  son  Joel 
Carpenter,  against  any  deftotency  not  exceeding  that  amount  that 
might  accrae  in  the  ooUeotiag  the  notes  that  remained  deposited 
with  the  plaintiffs  after  the  withdrawal  of  seven  thousand  pounds' 
worth  of  the  notes,  for  which  these  of  MaKinstry  and  others  had 
been  substituted. 

That  part  of  the  plea  was  not  only  not  proved,  but  it  was  not  even 
attempted  to  be  proved.  In  order,  however,  to  make  the  plea 
a  defence  against  the  whole  or  any  part  of  the  demand,  it  was 
necessavy  to  go  further,  and  to  prove  what  the  plea  further  alleged, 
that  pavments  had  been  made  on  the  notes  left  with  the  plaintiffs, 
which  the  note  of  the  deftodants  for  £1600  was  to  secure,  and  to 
such  amount  as  either  left  nothing  due  to  the  plaintiffs  upon  them, 
or  not  so  much  as  entitled  the  plaintiff^  to  a  verdict  for  the  full 
amount  of  the  defendants'  note  for  £1600.  But  the  fact  is,  that 
no  attempt  whatever  was  made  upon  the  trial  to  prove  any  pay- 
ments on  account  of  the  £8000,  though  dearly  the  plea  admitted 
such  evidence,  and  therefbre  the  verdict  at  the  trial  went  properly 
for  the  plaintiff  for  the  ftill  amount 

In  mming  the  postea,  however,  this  emr  hsa  been  commit- 
ted-*the  jury  are  made  to  negative  the  first  statement  in  the  plea, 
namely,  that  the  £1C00  note  was  made  and  delivered  as  security 
for  the  payment  of  the  notes  amonnting  to  £8000,  which  were  still 
in  the  plaintiffs'  hands,  to  be  collected  and  applied  in  payment  of 
the  debt  remaining  due  by  Joel  Carpenter.  Mow,  the  plei^  could 
be  no  defence,  unless  that  allegation  is  true ;  and  if  that  had  been 
in  Ihct  found  against  the  defendant,  it  would  have  been  wholly 
immaterial  whe&er  the  customerB'  notes  to  the  amount  of  £8000 
had  been  paid  or  not ;  and  so  the  verdict  for  the  plaintiffs  unon 
the  plea  would  be  correct,  and  it  would  be  of  no  consequence  tnat 
the  jury  had  not  speciallv  found  on^  way  or  the  other  as  to  the 
fact  of  payment  The  tnal  of  the  action  on  the  $1600  note  took 
pUee  before  the  learned  Chief  Justice  of  the  Common  Picas ;  and 
u|>on  examination  of  what  passed  at  the  trial,  it  is  quite  evident 
that  the  postea  had  been  incorrectly  framed,  as  I  have  stated ;  for 
it  was  cleariy  proved  upon  the  trial,  and  not  contradicted  by  any 
testimony,  that  the  £1500  note  was  made  and  delivered  as  security 
for  the  payment  of  the  £8000  of  notes  left  with  the  nlaintiffs  by 
Joel  Carpenter;  but  as  that  fhct  alone  would  signify  nothing, 
without  proof  of  payment  of  the  £8000,  or  of  so  much  of  it  at 
least  as  would  go  to  show  that  the  plaintiffs  were  not  entitied  to 
recover  for  the  whole  amount  of  tiie  note,  the  verdict,  in  the 
absence  of  any  proof  whatever  of  payment  having  been  made  on 
account  of  the  £8000,  was  properly  entered  for  the  plaintiffs, 
thongh  not  on  the  ground  on  which  the  postea  places  it 

If  there  were  payments,  in  fact,  made  on  the  other  notes,  which 
would  bave  shown  this  note  In  effect  to  be  no  longer  recoverable 
either  in  whole  or  in  part,  the  defendant  was  bound  to  show  it  on 
the  trial  of  the  common  law  action.  The  plea  allowed  and  called 
for  such  evidence,  if  it  could  have  been  given ;  and  we  are  bound 
to  treat  the  verdict  and  judgment  for  the  plaintiff  as  conclusive. 
The  plaintiffs  in  their  bill  set  forth  the  judgment ;  the  defendant 
in  his  answer  admits  it ;  and  the  judgment  was  also  proved  in  the 
court  below. 

I  do  not  think,  therefore,  that  it  should  have  been  referred  to 
the  master  to  enquire  whether  the  note  was  given  to  secure  the 
payment  of  the  £8000  still  due  by  Joel  Carpenter  on  the  notes 
deponted,  becaiise  tbat  <;|i|eQtion  is  disposed  pf  l^^een  these 


note  was  given  to  secure  the  payment  of  so  much  of  the  £8000  due 
by  Joel  Carpenter  or  not ;  and  if  the  judgment  as  it  stands  should 
be  taken  to  be  conclusive  upon  that  point  agaiost  the  defendant, 
then  there  would  be  nothing  to  be  enquired  of  but  payments  made 
since  the  trial  on  ateount  of  the  verdtet;  for  the  judgment  in  the 
common  law  action,  so  long  as  It  stands,  establishes  the  feet  that 
there  is  no  connection  between  the  £1600  note  and  the  £8000  due 
by  Joel  Carpenter. 

I  think  we  cannot  properly  do  otherwise  than  reverse  that  part 
of  the  decree  which  refers  it  to  the  master  to  enquire  and  report 
whether  the  defendant's  note,  on  which  judgment  hiu  been  reeotered^ 
was  held  by  the  plaintiffs  as  collateral  security,  and  direct  that  it 
be  referred  to  the  master  to  enquire  whether  any  and  what  pay- 
ments have  been  made  since  the  trial  of  the  common  law  action, 
on  account  of  the  verdict  given  in  that  action,  or  the  sum  for 
which  judgment  has  been  obtained ;  and  I  will  suggest  that  on 
account  of  the  manifest  error  in  entering  up  the  judgment  the 
plaintiffs  consent  that  payments  made  on  account  of  the  £8000 
einee  the  trial  should  be  treated  by  the  master  as  payments  made 
on  account  of  the  clum  vnder  the  judgment  on  the  £1600  note, 
as  if  they  had  been  made  by  Brian  Carpenter  himself. 

In  the  aoeonnis,  as  I  stated  before^  the  plaintiffs  ehonld  be 
willing  to  admit  an  aoocvint  to  be  taken  of  all  payments  ai  auy 
time  made  on  account  of  the  £8000,  in  order  that  It  may  be  ascer- 
tained whether  in  truth  there  remaiae  anything,  and  how  mnoh, 
doe  of  the  £8000^,  for  £1600  of  which  the  defendant  made  himself 
responsible;  but  we  could  not  properly  insist  upon  chat,  becaase 
the  defendant  shcpid  have  given  proof  qpen  the  trial  of  any  pay- 
ments that  had  theii  been  made* 

BsTKN,  y.  C. — It  appears  to  me  tl^at  the  judgment  Is  inoonsis- 
tent  with  the  verdict  of  the  jury.  The  latter  negatives  the  fact  of 
the  note  having  been  given  upon  a^y  such  undwstanding  as  that 
alleged  in  the  plea ;  while  tiie  decree  supposes  that  such  fact  may 
have  occurred,  and  directs  enquiries  in  onler  to  ascertMu  wl^ther 
it  bad  occurred  or  i^ot.  I  presume  also  that  if  any  payments  ha<| 
been  made  on  the  note  before  the  entry  of  the  judgment  credit 
would  have  been  gifon  fer  them,  and  the  judgment  entered  for  the 
true  amount ;  so  that  it  was  unnecessary  and  improper  to  direct 
enquiry  as  to  any  payments  between  the  plea  and  the  judgment. 
But  the  question  ist  whether,  if  this  note  was  really  given  aa  col- 
lateral security  for  other  notes,  ft  was  not  competent  to  Carpenter 
to  let  judgment  pass  against  him  for  the  ftiU  amount  and  to  insti- 
tute a  'suit  in  the  Court  of  Chancery  for  an  account  as  that  court 
has  jurisdiction  over  all  matters  of  security,  and  the  account  could 
more  easily  and  efiTeotually  be  there  taken ;  or  in  case  the  plain- 
tiffs did  not  proceed  to  execution  at  law  on  the  judgment,  but 
instituted  a  suit  in  the  Court  of  Chancery  for  enforcing  their 
equitable  charge,  whether  Carpenter  could  not  have  insisted  that 
the  note  was  given  as  collateral  security,  and  prayed  an  account 
accordingly.  I  think  such  a  course  would  have  been  proper  on  the 
part  of  Carpenter.  If  so,  it  must  be  immaterial  that  he  pleaded  % 
plea  which  be  was  not  obliged  to  plead,  and  offered  no  evidence  in 
support  of  it  Such  appears  to  have  been  the  fact,  from  his  own 
affidavit  uncontradicted  by  that  of  Mr.  Park.  If,  indeed,  he  ha4 
offered  evidence,  and  the  jury  had  rendered  a  verdict  against  him 
upon  fht  evidence,  th^  resqlt  might  have  been  different    The 
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qaestion,  then,  having  been  properly  raised  at  the  hearing  of  the 
motion*  evidenoe  wae  reoeiTed  on  both  sidee.  It  seeme  at  present 
in  favor  of  the  defendant  The  faot  is  distinetly  stated  by  MoKinstry 
and  Joel  Carpenter ;  and  although  it  is  denied  by  Mr.  Park,  he 
does  not  state  apon  what  oonsideration  the  note  was  given.  The 
eonrt,  however,  wishing  to  afford  an  opportonity  to  addnoe  further 
evidence,  directed  enquiry  on  this  head ;  but  it  seems  Uk  me  that 
the  enquiry  was  improperly  limited  to  the  time  subsequent  to  the 
plea.  If  I  am  right  in  my  supposition  Ukat  Carpenter  might  let 
Judgment  pass  against  him,  and  seek  an  account  in  the  Court  of 
Chanoery  either  by  a  bill  of  his  own  or  by  way  of  defence  to  the 
plaintiffs'  bill,  then  the  account  should  extend  to  the  time  of 
Che  delivery  of  the  note,  and  I  think  the  decree  should  be  varied 
to  this  extent  If,  indeed.  Carpenter  should  be  held  bound  to 
make  his  defence  at  law,  and,  having  pleaded  such  a  plea,  to  sub- 
etantiste  it  by  evidence,  then  I  presume  the  result  is  conclusive 
against  him,  as  we  must  suppose  either  that  MoKinstry,  Manson, 
Joel  Carpenter  and  Park  were  examined  as  witnesses,  and  the  jury 
believed  Park  in  preference  to  the  others,  and  so  rendered  a  ver- 
dict in  favor  of  the  plaintiffs,  or  that  no  witnesses  were  examined 
at  all,  in  which  case  the  defendant  would  be  equally  bound, 
having  had  an  opportunity  to  make  his  defence,  and  not  having 
•vailed  himself  of  it  But  in  this  case  the  decree  would  be  erro- 
neous in  directing  an  enquiry  at  variance  with  the  verdict  of  the 
Jury.  However,  as  on  taking  the  account  it  would  have  been 
absolutely  necessary  to  show  and  recognise  the  purpose  for  which 
the  note  was  given,  the  real  transaction  would  inevitably  have 
appeared.  I  think  the  decree  should  be  varied  to  the  extent  I 
have  mentioned,  without  costs. 


QUEEN'S  BENCH. 


S^ptrkd  6y  0.  Rosunov,  Xiq^  BarruUr^Bt-Lamf  StporUr  to  the  OourL 

Is  TEX    MaTTXB   or   TBI    ABBITXATION    BBTWXBN    TBS    OOBPOBA- 
TEON   or  THB  ToWH   Of   BaBBII  AMD    THl    NOBTHXBN    RAILWAY 

Company  of  Canada. 

A  diipat*  vmb  b«tw«6ii  the  NortlMni  nflmr  Ooiit|»iiy  and  thsOarpomtton  of 
Um  town  of  Bani*  m  to  tbo  toutnietloii  of  a  braacli  Um  into  Um  tovn,  and  It 
iraa  agreed  by  both  partlea  that  a  Mil  relating  thereto,  whloh  waa  befbre  the 
honee  ofparlUment  then  in  leeeion,  should  be  withdrawn,  and  all  differenoes 
eonneeted  with  the  elelm  of  the  town  agalnil  the  eompany  be  refcrred  to  the  ar> 
bitratlon  of  one  H.  The  arbltntor  awerded  that  then  wae  ta  1868  a  valid 
agraement  bv  the  oompftnj  with  the  town  to  eonatrnct  thla  line,  provided  that 
suitable  land  shocAd  be  proenred  by  the  town :  that  such  land  was  ao  procnred, 
but  that  the  line  had  not  been  eonstmeted ;  that  the  ehdm  of  the  town  to  have 
anoh  agreement  perfcrmed  still  aabslsted,  **  and  If  not  parlbrmed  their  right  lo 
compensation  In  lieo^thereofoaght  to  be  awarded."    lie  then  awarded  as  com- 

SBnsatlon  for  the  non-peribrmanee  of  the  said  agreement,  and  in  full  satislho- 
on  of  the  said  claim,  that  the  company  should  pey  to  the  corporation  at  a  day 
and  plaoe  named,  £M0O,  and  that  they  should,  when  raqoeeted  by  the  town, 
lexeeute  to  them  a  oouveyance  In  fte  of  all  the  lands  mentioned  In  a  eertain  en< 
denture  made  by  «ne  B.  to  the  company ;  and  should  fVirther,  when  so  requested 
execute  a  general  release  ofall  claims  In  reepect  of  the  land  and  right  of  way  oon- 
T^ed  to  wem  by  theserend  parties  over  whoee  lands  the  said  branch  line  was  to 
pass.    On  motion  to  eet  «side  this  award  for  defects  apparent  on  the  ihee, 

Bddt  that  it  was  not  defoQtlvefor  uncertainty  as  to  whether  the  agreement  had 
been  carried  out,  and  whether  the  company  bad  an  option  to  pay  the  £6000  or 
construct  the  branch  line,  but  tuffldently  shewed  that  It  had  not  been  perform- 
ed, and  that  no  sueh  option  waa  Intended :  that  the  dlr»'tlon  as  to  the  convey- 
ance and  general  rdeaae  were  authorised,  and  the  latter  not  ol^ectional  for 
omitlng  to  state  to  whom  it  was  to  be  made ;  and  that  as  to  the  amount  award- 
ed, ii;  as  contended,  the  eorporatlon  could  claim  no  damagee  beyond  what  they 
had  expended  in  procuring  (he  land,  Ac,  It  should  be  asaumed  that  no  more 
was  given. 

Bddf  slso,  that  the  inability  cjf  the  company  under  their  charter  to  expend  their 
ftinds  In  paying  the  and,  would  be  no  ground  for  setting  it  aside. 

(B.T.,a6yiCl8e8.) 

Oalt,  Q.Ct  obtained  a  rule  on  defendants  to  shew  cause  why 
the  award  in  this  matter  should  act  be  set  aside  on  the  following 
grounds : 

1.  For  uncertainty,  in  this,  that  the  language  of  the  award 
leaves  it  doutful  whether  the  arbitrator  intended  that  the  company 
should  have  the  option  of  carrying  out  the  agreement  entered 
into  between  the  parties  for  oonstruoting  the  branch  line,  (to  lead 
from  the  station  into  Barrie),  or  in  default  thereof  to  pay  the 
£5,000  awarded. 

2.  That  it  is  uacertaii;i  also  in  this,  that  the  arbitrator  does 
not  find  by  this  award  whether  the  screement  has  or  has  not  been 


carried  out,  and  leaves  the  right  of  the  town  to  claim  the  money 
to  depend  on  the  establishment  of  that  fact. 

8.  On  the  ground  that  the  arbitrator  has  exoeeded  his  author- 
ity, in  ordering  a  conveyance  to  be  msds  1^  the  company  to  the 
corporation,  of  certain  lands  formerly  conveyed  by  one  Boon  to 
the  company. 

4  And  has  exceeded  his  authority  in  directing  the  company  to 
execute  a  general  release  of  all  claims  in  respect  of  the  land  and 
right  of  way  conveyed  to  them,  or  agreed  to  be  conveyed  to  them 
by  the  several  parties  over  whose  land  the  branch  line  from  the 
main  track  to  Barrie  was  to  pass,  and  without  directing  to  whom 
the  release  is  to  be  made. 

6.  On  the  ground  that  the  arbitrator  has  not  stated  what  sum 
has  been  expended  by  the  town  in  procuring  land  and  water  fh>n- 
tage  for  a  turning  with  right  of  way  thereto,  but  has  awarded 
generally  that  £5,000  be  paid  as  compensation  for  non-performance 
of  an  agreement  made  to  construct  a  branch  line  to  Barrie,  which 
it  is  submitted  cannot  be  done,  for  that  a  municipal  corporation 
cannot  claim  damages  for  the  non-fislfilment  of  such  an  agree- 
ment without  shewing  damace  to  the  corporation,  and  that  such 
damage  must  be  taken  in  this  award  at  the  sum  actually  expend- 
ed by  them,  which  sum  is  not  found  by  the  arbitrator. 

6.    That  the  amount  awarded  is  excessive. 

The  submission  was  in  the  first  plaoe  prorided  for  by  a  eertain 
written  agreement  made  between  the  parties  In  Quebec  on  the  16th 
of  May,  1861,  while  a  bill  was  before  the  legislature,  then  in 
session,  respecting  the  constraotion  of  the  branch  line  into  the 
town  of  BuTie,  which  bill  it  was  agreed  by  both  parties  should  be 
withdrawn  on  the  signing  of  the  agreement  And  they  ftir- 
ther  agreed  that  the  matters  in  dispute  arising  out  of  a  claim  of 
the  corporation  of  Banie  against  the  company,  in  connection  with 
the  construction  of  a  branch  line  into  the  town  of  Barrie,  should 
be  referred  to  arbitration,  and  that  in  such  reference  no  appeal 
should  be  made  to  the  act  relating  to  the  Northern  Eailway  of 
Canada,  passed  In  1859,  or  to  a  certain  order  of  the  Qovenior-Qe* 
nersl  in  Council,  of  the  12th  of  May,  1859,  or  to  the  act  in  relation 
to  the  Northern  Railway  passed  in  1860,  so  far  as  to  prevent  or 
relieve  the  said  company  constituted  by  those  acts  from  being 
bound  by  any  obligation  contracted  by  the  Northern  Bailwsy 
Company  of  Canada  with  the  Corporation  of  Barrie  before  the 
passing  of  the  said  acts,  but  that  the  arbitration  should  proceed 
to  be  beard,  and  be  determined,  and  an  award  made,  as  though 
the  said  acts  had  pot  been  passed. 

This  preliminary  agreement  then  prorided  that  the  Hon.  8.  B. 

Harrison,  Judge  or  the  copnty  court  of  the  united  oounties  or  York 

and  Peel,  should  be  the  arbitrator,  and  that  his  award  should  be 

final :  that  proper  bonds  should  be  eptered  into  by  the  parties ; 

and  that  the  submission  should  be  made  a  rule  of  court. 

In  pursuance  of  this  agreement  bonds  were  entered  by  the  res- 
pective parties,  under  their  proper  corporate  seals^  in  which  it  was 
recited  that  disputes  and  diiferences  had  arisen  between  the  parties, 
and  were  then  pending,  as  stated  in  the  agreement  of  the  16th  of 
May,  1861,  referred  to,  and  that  the  said  8.  B.  Harrison  had 
been  named  the  arbitrator  by  both  parties  for  determining  such 
differences;  and  the  condition  of  each  bond  was,  that  the  obligors 
respectively  should  well  and  truly  submit  to,  abide  by,  and  perform 
the  award  of  the  said  arbitrator  touching  and  concerning  the  said 
matters  in  dispute  between  the  railway  company  and  the  aaid 
corporation,  and  so  referred  as  aforesaid. 

By  his  award  made  on  tl^e  8  Ist  of  January,  1862,  the  arbitrator 
awarded: 

1st.  That  there  was  i^  1853  a  valid  and  binding  agreement  by 
the  Northern  Railway  Company  with  the  Corporation  of  the  town 
of  Barrie  to  construct  a  branch  line  of  rail  way  from  Uie  main  track 
in  Innisfil  into  the  town  of  Barrie,  prorided  that  suitable  land  and 
water  frontage  for  a  terminus,  with  right  of  way  thereto  from  the 
said  main  track,  was  procured  by  the  corporation  of  Barrie  free  of 
cost  to  the  Railway  Company. 

2ndly.  ^  That  such  suitable  land  and  water  frontage  for  a  ter- 
minus, with  right  of  way  thereto  from  the  said  main  track,  was 
procured  by  the  corpop^tion  of  the  said  town  free  of  cost  to  the 
said  Railway  Company,  and  to  their  satisfaction,  at  very  consider- 
able expense  to  the  said  Corporation  of  Bsrrie. 
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8rdl J.  That  the  said  Railway  Company  did  not,  nor  did  the  said 
Northern  Railway  Company  of  Canada,  at  any  time  since,  con- 
strtiot  the  said  branch  line;  and  that  the  claim  of  the  said  Cor^ 
poration  of  the  town  of  Barrie  to  have  the  same  oonstmcted  had 
never  been  abandoned  or  giTcn  up  at  any  time,  but  on  the  contrary 
had  been  always  since  upon  all  conTenient  occasions  urged  and 
pressed  for  performance. 

4thly.  That  reference  being  had  to  the  agreement  in  the  said 
Biemorandom  of  agreement,  by  which  the  awa^rd  was  to  be  made 
as  though  the  scTeral  acts  of  parliament  therein  referred  to  ha4 
not  been  passed,  he  awarded  <*  that  the  said  claim  of  the  corpora-* 
tion  of  the  town  of  Barrie  to  ha?e  the  said  agreement  performed 
Uras  still  subsisting,  and  if  not  performed  their  right  to  compensa- 
tion in  lieu  thereof  ought  to  be  awarded :  **  and 

6tlily.  As  compensation  for  the  non-performance  of  the  said 
agreement,  and  in  fall  satisfaction  of  the  said  claim  ot  the  said 
Corporation  of  the  town  of  Barrie  against  the  said  Northern  Rail- 
way Company  of  Canada  in  respect  thereof  as  by  the  said  reference 
he  was  empowered  to  do,  he  thereby  awarded,  ordered,  adjudged 
and  determined,  that  the  said  Northern  Railway  Company  of  Ca- 
nada, and  their  successors,  shall  and  do  well  and  truly  pay,  or 
cause  to  be  paid,  to  the  said  Corporation  of  the  town  of  Bame,  or 
their  successors,  on  the  1 0th  day  of  March  next  ensuing  the  date 
of  the  award,  at  the  office  of,  &c.,  in  Toronto,  the  sum  of  JC6,000 
of  lawful  money  of  Canada,  and  that  the  same  be  received  by  the 
•aid  Corporation  of  the  town  of  Barrie  in  ftill  satisfaction  and  dis- 
charge of  and  for  all  the  said  matters  in  difference  to  him  referred 
as  aforesaid. 

Bthly.  And  he  ftirther  awarded  that  the  Northern  Railway 
Company  of  Canada  do,  when  requested  to  do  so  by  the  said  Cor- 
poration of  the  town  of  Barrie,  make  and  execute  to  them  a  Talid 
deed  of  conveyance  in  fee  of  all  lands  and  teuements  mentioned 
and  comprised  in  a  certain  indenture  of  bargain  and  sale  made  by 
one  John  Boon  to  the  said  Company,  dated  the  18th  of  August, 
1866 ;  and  should  and  do  further,  when  so  requested  as  aforesaid 
make  and  execute  a  general  release  of  all  claims  in  respect  of  the 
land  and  right  of  way  conveyed  to  them,  or  agreed  to  be  conveyed 
to  them  by  the  several  parties  over  whose  lands  the  said  btanch 
line  from  thte  main  track  into  the  town  of  Barrie  was  to  pass. 

The  awai^d  then  gave  directions  as  to  the  costs  of  the  reference 
and  award. 

EeeU$t  Q.  O,,  and  An^Ui  Morriion,  during  last  term  shewed 
cause. 

Cafiisrofi,  Q.  (7.»  and  OaU,  Q,  (7.,  supported  the  rule. 

BuEHS,  J.,  read  the  Judgment  prepared  by  the  late  Chief  Justice 
of  the  court,  in  which  he  concurred. 

As  the  reference  was  by  way  of  compromise,  and  led  to  the 
withdrawing  of  a  bill  relating  to  the  matter  which  was  before  the 
le^lature,  neither  party  should  be  countenanced  by  the  court  in 
revising  to  abide  by  the  award  on  account  of  any  objection  not 
really  applying  to  the  merits  of  the  matter  in  dispute.  There  is 
no  complaint  of  any  impropei^  conduct  on  the  part  of  the  arbitra- 
tor ;  no  affidavits  are  filed ;  and  the  defendants  have  confined 
themselves  to  exceptions  which  they  contend  shew  the  award  to 
be  Invalid  on  the  face  of  it  If  these  objections  are  well  founded 
tiie  defendants  can  have  the  advantage  of  them  In  resisting  per- 
formance by  whatever  means  it  may  be  attempted  to  be  enforced, 
and  as  the  court  has  always  a  discretion  in  declining  to  set  aside 
an  award  on  application,  is  not  this  a  case  in  which  the  party 
complidniBg  omy  on  such  grounds  as  he  contends  are  apparent  on 
the  face  of  the  award  should  be  left  to  oppose  any  remedy  for  en- 
fbrcing  payment  t 

But  in  regard  to  the  objections,  it  seems  to  me  there  is  nothing 
in  the  first,  though  the  award  happens  to  be  so  expressed  as  to 
leave  some  appearance  of  ground  for  it  ifre  must  give  a  reason- 
able construction  t  ^  the  award.  The  arbitrator  has  found  that 
the  company  have  not  yet  done  what  they  agreed  to  do  etght  years 
before,  though  they  have  been  in  no  way  absolved  from  doing  it. 
The  words  **  if  not  performed  "  may,  when  all  is  taken  together, 
be  understood  to  mean  the  same  thing  as  *'  since  it  has  not  been 
performed."  The  arbitrator  says  in  effeot,  **  if  the  company  has 
not  made  the  branch  line  they  should  make  compensation  t  they 
have  not  made  the  branch  line  and  therefore  I  award,  **  Ac. 


If  the  company  would  rather  make  thebranch  line  than  pay  the 
compensation  they  have  it  in  their  power  to  contend  that  an  op« 
tion  is  given  to  them,  and  to  move  to  stay  proceedings  on  the 
award  till  a  certain  day,  to  give  them  an  opportunity  to  maJce  the 
branch  line.  The  court  could  then  determine  whether  they  had 
such  an  option. 

But  the  arbitrator  could  have  never  intended  to  give  an  option. 
<«  If  not  performed, "  he  says,  •<  their  right "  (that  is  the  right  of 
the  town)  '<  to  Compensation  in  lieu  thenof  ought  to  be  awaided." 
*'  If  not  performed  "  may  be  reasonably  taken  to  mean  if  they  have 
hUKerto  not  performed  their  undertaldng,  not  if  they  shall  not 
hereafUr  perform  it,  fbr  he  proceeds  immediately  to  award  ''com** 
pensatien  for  the  non-performance  of  the  agreement,  "  thereby 
deciding  that  it  had  not  been  performed ;  and  he  awards  that^hc 
compensation  shall  be  paid  at  a  certain  fixed  day  little  more  than 
two  months  from  the  date  of  the  award,  and  this  without  any  re-> 
servation  to  the  C  ompany  of  ar  right  to  make  the  branch  line 
instead  of  paying  the  money.  What  followa  respecting  the  Com- 
pany conveying  back  the  land  is  all  consistant  with  the  oonstruo- 
tion  that  the  £6,000  was  positively  to  be  paid. 

The  third  objection  seems  to  be  immateriaL  It  should  be 
assumed  that  the  arbitrator  determined  that  the  company  having 
refused  to  make  the  line,  should  not  keep  the  land  which  had  been 
conveyed  to  them  in  the  confidence  that  they  would  make  it  It 
does  not  appear  on  the  face  of  the  award  why  the  land  which 
Boon  had  conveyed  to  the  Company  should  be  made  over  by  the 
Company  to  the  town  of  Barrie  instead  of  being  re-eonveyed  to 
Boon,  but  all  that  can  be  said  is  that  the  fisots  which  may  have 
made  that  a  just  and  reasonable  direction  are  not  set  out  in  the 
award,  as  they  need  not  be.  The  circumstances  may  be  such  as 
to  account  satisfactorily  for  the  award  in  this  respect,  and  we 
should  assume  that  there  were  good  grounds  for  it,  in  the  absence 
of  information  to  the  contrary.  The  town  may  have  paid  Boon 
for  the  ground,  and  directed  him  to  convey  it  to  the  Company, 
and  if  so  they  should  have  it  back  again,  since  the  Company  have 
declined  to  make  use  of  it  for  the  purpose  for  which  they  got  it 

It  should  be  assumed  that  the  arbitrator  made  allowance  in  his 
award  for  the  town  getting  back  this  land,  and  thought  it  just  to 
award  the  £6,000  after  taking  that  into  his  coasideration.  Be- 
sides, if  the  directions  respecting  Boon's  conveying  this  land  to  the 
Corporation  of  Carrie  were  on  any  ground  void,  the  only  conse'<> 
quence  would  be  that  they  would  lose  the  benefit  of  that  direction 
in  their  favour,  it  could  interfere  with  their  right  to  get  the  com- 
pensation awarded. 

And  so  in  respect  to  the  fourth  objection  to  that  part  of  the 
award  which  directs  that  the  Company  shall  execute  a  general 
release  of  all  claims  in  tespect  of  the  land  and  right  of  way  con- 
veyed to  them  or  agreed  to  be  conveyed  to  them  by  the  several 
parties  over  whose  lands  the  branch  line  was  to  pass.  8o  fkr  as 
the  town  is  concerned,  that  release  was  eridently  intended  to  be 
something  in  addition  to  the  pecuniary  compensation.  If  A-om  any 
defect  in  that  part  of  the  award  the  direction  should  fall  of  its 
intended  effect,  that  is  no  reason  why  they  should  not  be  paid  the 
pecuniary  compensation  awarded.  But  is  there  in  trtith  any  diffi- 
culty as  regarcw  that  part  of  the  award  t 

It  was  a  matter  on  which  the  arbitrator  had  a  rigbi  to  give  the 
direction  he  did,  if  we  suppose  that  his  intention  was,  that  besides 
paying  the  £6,000  the  Company  were  to  give  up  the  land  which 
they  had  not  applied  to  the  purpose  intended.  And  as  to  the  ob- 
jection that  it  is  not  stated  to  whom  the  release  is  to  be  given, 
could  not  the  company  release. all  right  of  action  and  claims 
affainst  the  Corporation  of  Barrie  or  any  other  person  or  persons 
iniomsoever  in  respect  of  the  land  and  right  of  way  conveyed  to 
them,  or  agreed  to  be  conveyed  to  them  by  the  several  parties 
over  whose  lands  the  said  btanoh  line  was  to  pass  ?  Besides  the 
release  was  only  to  be  executed  **  upon  request,"  which  request 
would  point  out  who  it  was  that  requested  the  release. 

As  to  the.  sixth  objection,  it  must  be  assumed  that  the  arbitra- 
tor had  good  grounds  on  the  evidence  befbre  him  for  making  the 
estimate  of  damages  which  he  did.  The  court  has  notthe  grounds 
before  it  and  cannot  go  into  the  merits.  If  it  were  correct  to  as- 
sume that  the  arbitrator  eould  give  no  damages  beyond  what  the 
town  had  disbursed  in  acquiring  land,  then  it  ought  to  be  assumed 
that  he  did  so  confine  himself  lather  than  that  he  did  not 
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Tht  cUiMgM  BBftj  be  ezeesBive,  Imt  that  doM  not  appear,  and 
tlie  eaie  most  be  an  oatntgeons  one  in  that  n^t et  before  aoy  in- 
terfereooe  eonld  be  joetified  oa  suoh  a  ground. 

It  was  argued  that  the  Company  conld  not  eonsistently  irith 
their  charter  and  the  law  of  the  land  expend  their  fonds  in  pay- 
ing the  damages  awarded.  If  that  be  so  it  may  follow  that  they 
oaoaot  be  oompelied  to  obey  the  award,  hot  this  is  no  application 
to  the  Corporation  for  that  pttrpose,  bat  an  applioatioa  by  the 
Company  to  set  aside  an  airard  for  a  reason  which,  if  it  be  a 
reason,  nnst  have  existed  at  the  Ume  of  the  snbmission  as  well  as 
now ;  and  after  a  compromise  had  been  made,  and  the  appUcatioQ 
to  the  legislntora  withdrawn  on  the  ftdth  of  the  arbitration  which 
was  agTMd  to,  it  does  not  lis  in  tlie  month  of  the  Company  ttf  ob- 
ject to  tiie  award  on  the  ground  that  no  sneh  compensation  conld 
be  legally  awarded.  They  cannot  at  least  make  it  the  gronad  of 
■a  aoStre  iaiBrposition  at  their  instance. 

The  rale  should  ha  discharged  with  aosta. 

McLsAHi  C.  J.,  haTiag  been  Absent  daring  the  argament,  gare 
BO  jadgment. 

Role  discharged  with  costs. 


R 


a  ▼.  Lrovs. 


iquiSMf  vest. aUwid  to  bt  psyalds  by 
D«A*ndAiift  Dt«tded  m  to  the  rent  fbr  the  Ugt 


A«  plaintiff  raisd  la  eorviaat  fa 
tb»  loMe  qoMTterlj  in  adTanott. 

qoartar,  aaiUMDeteoo  the  latefflfareh,  Iftl?  1.  Yhftt  bsfbre  tiM  axpifatloB 
ofUi«tmi«iMlh^iha(l«aertarili»nlaiDtlff«mi«fttlrMietoShlai.  2.  Tkat 
by  •  proTirioD  in  Um  taaae  iamaaof  thamlil  4aBBlaa4  bMoceoeUaotaUj  horaad 
tha  rent  waa  tbaoeaforth  to  oeaaa,  and  that  it  wm  ao  barnaaon  tha  6th  of  Slareh, 
18S1.  8.  <kk  aqeltiMa  gromda,  aa  to  tlia  raDtaabaaqoent  to  the  Cth  of  Mareh, 
1861,  ttM  aMw  ercnrMoa  In  liM  lava,  slbwtog  tin  daatraetioa  arth*  »m  fa^  Ite 
befora  ih«  St^  If  aieb. 

BM,  on  Samnrmr,  pldM  bad.  for  tba  rant,  batof  Mjabla  In  ad^^naa,  waa  dva  an 
tha  lat  of  llank,  «ndnoihii«  whtah  oooon^  aftamida  aoidd  direat  tha  pb^ 

DaoLAEATfoir,  that  the  plaiatiif  by  deed  let  to  the  defbndant  cer* 
tain  premises  specified,  for  five  year9  from  the  Ist  of  September, 

1860,  at  ^909  a  year  payable  qaarterly  in  adrance,  wliich  defend- 
ant coTCDantsd  to  pay,  bat  of  which  a  bataaoe  of  three  qoarters 
was  doe  and  onpaid. 

Fifth  plea,  to  so  mnoh  as  relates  to  the  plalntHfs  claim  for  rent 
in  respect  of  one  of  the  three  qoarters*  rent  in  the  declaration 
mentioned,  being  the  quarter  commencing  on  the  Ist  of  March, 

1861,  the  defendant  saith  that  tiie  said  three  qaarters  In  the  first 
count  mentioned  oommenoed  respectirely  on  the  first  days  of  Sep- 
tember and  Beeembcr  1860,  and  the^lst  of  March  1861,  and  that 
daring  the  quarter  commencing  on  Ae  day  last  aforesaid*  and  be- 
fore &e  expiration  of  the  first  month  of  the  said  quarter,  the  plain- 
tiff, withoat  the  consent  and  against  the  will  of  the  defendant, 
wrongfully  entered  into  and  upon  the  mills  and  premises  in  the 
declaration  mentioned,  and  eTioted  the  defendant  from  the  use  and 
occupation  thereof,  and  kept  him  so  expelled  thence  hitherto. 

Sixth  pUa,  to  so  much  of  the  declaration  as  relates  to  ths  plain- 
tiff's dalm  for  rent  in  respeet  of  one  of  the  tiiree  quarters  in  the 
said  first  count  mentionec^  being  the  quarter  eomraendDg  on  the 
let  of  March,  1861,  the  Miendant  saith  tiiat  the  said  three  quar- 
ters tn  the  said  first  count  mentioned  commeneed  respectlTely  on 
the  first  days  of  September  and  December,  I860,  and  the  first  day 
of  March,  1861,  and  that  it  was  and  is  proTided  and  agreed,  in  and 
by  the  said  alleged  deed,  that  should  the  said  mills  therein  and  In 
the  said  declaration  mentioned  be  destroyed  acddentally  bv  fire, 
and  not  by  neglect  or  carelessness,  then  In  that  case  the  said  rent 
should  theneefor^  cease.  And  the  defendant  saith  that  the  said 
mills  were  on  the  6th  day  of  March,  1861,  and  within  six  days 
after'tfae  commencement  of  the  si^d  quarter  commendng  on  the 
first  day  of  March  aforesaid,  In  the  year  last  aforesaid,  accfdent- 
tXij  destroyed  by  fire,  and  not  by  negleot  or  carelessness. 

Seventh  plea,  on  equitable  grounds,  as  to  so  mueh  of  the  declara- 
tion as  relates  to  the  plalntl#s  claim  for  rent  for  cr  In  respect  of 
all  or  any  part  of  the  said  term  ia  the  said  first  coant  mentioned 
subsequent  to  the  6th  of  Mardi,  1S61,  the  defendant  saith  that  the 
said  three  qaarters  in  the  said  first  coant  meationed  commenced 
respectively  on  the  first  days  of  September  and  December,  1860, 
and  the  1st  of  March,  1861,  and  that  ths  plaintiTs  claim  in  said 
first  oouBt  inclades  a  dafaa  for  rent  for  and  ia  respect  of  a  period 


of  Ume  sabseqaent  to  the  said  6th  day  of  March,  in  the  year  last 
aforesaid.  And  the  defondant  saith  that  it  was  and  Is  provided 
and  agrsad  ia  and  by  sud  alleged  deed»  that  should  the  said  milla 
therein  and  in  said  declaration  meotloaad  be  destroyed  accideat« 
ally  by  Are,  and  not  by  aeglect  or  oarelassaess,  then  and  in  that 
ease  the  said  rent  shoald  Sienceforth  ccass.  And  the  defeadaat 
further  saith  that  subsequently  to  the  first  day  of  March,  I86I9 
and  before  the  said  0th  day  of  March,  la  the  year  laat  afoiaosM, 
the  said  mills  were  destroyed  aoeidentatly  by  fira,  and  act  by  aeglatl 
or  carelessness. 
The  plaintiff  dsmorred  to  each  of  these  picas. 

Mohert  A.  Harriemi,  tot  the  demurrer,  cited  BopMne^.  Bdmore^ 
8  A.  &  £.  464 ;  Fw>U  t,  Tufnhrid^  2  M.  at  W.  ^6 ;  Buwu  t.  Fep^ 
loe,  8  Bast  178 ;  Chanter  t.  Leeee,  4  M.  ft  W.  295,  811 ;  Claris  t. 
Hazard,  2  C  &  K.  640  ;  Clarke  r.  The  Olaefow  Aeeurmue  Co.,  1 
MacQ.  Scotch  App.  Cas.  668 ;  Via.  Abr.  Vol.  III.,  «<  Apportiea* 
ment;"  HoUtapfd  r.  Baker,  18  Ves.  115  ;  BuUen  ft  Leake  Free 
878 ;  Chy.  Junr.  Prcc.  361,  862. 

Micharde,  Q.  0.,  contra,  dted  yeweome  t.  ^aAcsi^  10  B.  ft  C. 
284 ;  Bemut  ▼.  Ireitmd,  £.  B.  ft  B.  926. 

McLb4K,  C.  J.,  dettTcred  the  Jadgnent  of  the  court. 

It  appears  to  us  that  all  these  nleas  are  bad.  The  pl^nW  la 
asking  for  rent  dun  to  him  according  to  the  leass  btfore  ths  bam- 
ing  of  the  mill.  He  was  eatitled  to  recdve  it  and  could  have  die* 
trained  for  It  on  the  first  day  of  March,  or  he  could  have  saed  for 
it  on  that  ds^.  A  right  of  actioo  was  vested  in  him  when  default 
was  made  in  the  payment,  and  bdng  vested  nothing  which  subsc* 
qucntly  ooearrcd  would  divest  it  except  payment  All  rent  be- 
coming due  subsequent  to  the  hnming  seascd  ts  be  payable  under 
the  lease,  but  if  suoh  provision  had  not  been  inserted  the  plaUtUf 
oould  have  insisted  oa  his  rent  heiag  paid  quarterly,  notwUhatand** 
ing  the  destruotlon  of  the  mlU  by  fire*  and  the  defendant  coold  not 
protect  himself  against  tl»e  pi^yment  by  pleading  that  it  had  been 
burnt  down  or  injured.  He  was  not  to  be  relieved  from  payment  ef 
rent  by  any  other  ii^ury  to  the  mill  except  buraing  not  from  care« 
lessness  or  neglect  If  it  had  been  swept  awsj  or  rendered  nselesa 
by  a  flood,  the  rent  would  still  be  payable^  or  if  the  plaintiff  were 
able  to  prove  that  the  homing  was  wholly  owing  to  aeglect  or 
carelessness — ^If,  for  instance,  he  could  shew  that  the  burning  waa 
owing  to  the  defendant  keeping  the  ashes  from  a  stove  in  a  box 
or  barrel  in  the  mill — ^the  rent  agreed  upon  coold  be  enforced  dar- 
ing the  fall  period  of  the  term. 

The  pleas  do  not  set  out  any  defence  to  the  soit  of  the  plaintiff, 
and  jodgiamt  most  be  for  the  demiirrar. 

lodgment  for  plaintiff  an  damomr. 


Ln  BT  AX.  V.  Waaaaiax. 


Aff^^WMRt^  JfoMy  had  and  noc^aad. 

F.  had  %  dsmaad  agilnat  ooa  T.  on  notas  aad  aMaptaaeaa  of  about  fSV^OO.  Tbc 
plaliBlUb  afcraad  to  tntaafer  to  Waa  oartaiii  bank  atook  worth  $kWi,mm  Vm, 
la  aaeasa  whlob  ha  avnad  to  ^erign,  emd  jrflarwenli  daUvtraS  to  tbim,  $li*^ 
of  thaaa  notaai  all  of  which  vara  nagollahla,  b«t  aosaa  only  warn  aadprsad  tn  F. 
T.  Adlad  In  Lowor  OSnatfa,  and  F.  obtalnad  thaaa  aolaa  froaa  tha  platatab  la 


aoUaatibaralbrthaBi.    F.agbwiwatly aiaoatedan  aaafamwiantSa  fl>a  dnSinilaat 

EIha  beaaSt  aCoradilam.  tadadtec  ihaaa  notaa  la  tha  a$b«diibi  attaehad  |o  it 
t  atattos  la  thadaad  that  thay  vara  haM  by  thoplalstiflii  Maaevitjlbr  tb«tr 
loan.  All  tha  mqaay  reooTatad  from  T.  on  F.*a  whola  elalm  agataiit  faftn  (ahoul 
MMoouaptod)  oaBM  to  to  tha  daimdaat'a  iMLBda. 
mc,  that  4W  lUlatMl  ndglit  iMOffw  Ihw  tha  dalMbuit  aa  stfoay  had  end  r^ 
flalTad  to  thair  oai^  thasoionntof  thair  loan  sat  of  tha  aiaiiaT  xecatrad  on  thf 
notaa  dcdlTorad  to  tham  aa  aaoorlty;  and  If  tha  aaonat  paid  bv  T.  waa  paid 
ganandly  on  F.^  whola  alalBi  aoainat  hkn,  tiMB  a  anin  finmdiad  ontha  ] 
«f  aaoh  aotw  to  tha  wholA  of  T?a  dabt 


AcTiojr  for  money  had  and  recmved  to  the  plaiatlffy 

Flea. — Never  indebted. 

The  caee  was  tried  at;'the  last  Spring  Asrfses  held  at  YorsBto^ 
before  Bume,  }.,  and  the  foots  appear^  to  be  these :— 

On  the  1st  of  Jane,  1860,  D.  K.  Feehan  entered  into  an  agree- 
meat  with*  the  plidnttffs  under  eeal,  the  material  parts  of  arhich  ta 
this  action  were  in  these  words : 

**  Whereas  the  parties  of  the  second  part**  (the  plaintiffb)  "  hava 
agreed  to  transfer  to  the  party  of  the  ikst  part^  (feehan)  "sixty 
shares  of  the  stock  of  the  Bank  of  Upper  Canada,  amoooting  io 
the  sum  of  tiiree  thousand  dollars,  as  a  loan  to  the  said  party  of 
the  first  part    Kcw  these  presents  witness,  that  in  coBshlcratieB 
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of  the  said  transfer  of  the  wid  stock,  tht  party  of  the  first  part 
oovenants  with  the  parties  of  the  second  part»  that  he  will  aseign 
and  transfer  to  them  a  debt  dne  to  him  fh>m  Messrs.  Thompson  & 
Co.,  fvt  the  sum  of  fbniteen  thonsand  two  hnadred  and  ninety  dol- 
lars, together  with  all  notes,  bills,  or  other  eridenoes  of  the  said 
debt  To  hate  and  to  hold  to  the  said  partiee  of  the  second  part  as 
a  secnrity  fot  the  said  stock  transferred  by  the  said  partiee  of  the 
eeoMid  part." 

There  wereprovisions  aboni  ra-lmisf^xiing  bank  stock,  paymeot 
ef  interest,  and  principal,  Ac.,  not  neeess&ry  to  notice,  and  the 
agreement  ended  with  this  protlsien  i  *'  And  the  parties  of  the 
seoond  part  shall  have  the  right  to  enfbrce  the  said  debt  of  tiie  said 
Thompson  «ft  Co.,  er  compooad,  ooinpnmiise,  or  glre  tanm  therefor, 
with  the  consent  of  the  psir^  ef  tha  firsi  part,  aod  on  tfaeTe<*traa8lBr 
of  the  said  stock,  or  the  payment  of  the  said  moaey,  the  parties 
of  the  eeeond  part  will  re-cenv^  to  the  party  of  the  first  part  the 
said  debt  of  the  said  Thbmpeon  ft  Oa,  togetlier  wHb  the  etideneee 
thereof* 

The  etideneeo  of  the  d^t  dne  by  Thompson  ft  Co.  eonslitod  of 
Tsrions  promissory  notes  and  acceptaness  of  bills  of  exohange, 
some  due  at  the  date  of  the  agreesMnt  and  others  not  fiiUing  doe 
vntii  afterwards.  These  notes  and  bills  were  delivered  by  Peefaan 
to  the  plaintiff's.  Thosapson  ft  Company  removed  to  Lower  Canada 
and  there  failed.  IX  was  adsutted  ia  this  case  that  the  law  of 
Lower  Canada  was^  in  snob  a  oase,  that  snoh  property  of  Thompson 
ft  Co.  as  remained  in  their  h«inds,  wbioh  had  been  sold  by  Feehan 
to  titem,  bat  not  paid  for,  and  oonid  be  identified,  woald  be  liable 
for  that  particalar  debt,  and  titat  tiie  demand  of  Feehan  on  pro* 
dactioo  of  the  seeori^  would  be  there  treated  as  a  privilciBeddebt. 

On  the  19th  of  Ostober,  1860,  Mr.  Feehan  obtained  tho  wotes 
and  aeceptaaees  from  the  plaintUls,  giriag  thnm  a  teeelpt  for  them, 
expfeeeing  that  it  was  Ibr  the  parpose  of  handing  them  to  a  aoU- 
rntor  at  Quebec  for  collection.  The  coorts  in  Lower  Canada  dealt 
with  tliem  on  the  footing  that  Feehan  was  coUeoting  th^m  aa  his 
own. 

The  whole  demand  which  Feehan  had  against  the  firm  of  Thomp- 
son ft  Co.  consisted  of  notee  and  aoo^tances  to  the  amoant  of 
$20,446.62,  of  which  the  snm  of  $14,290  was  assigned  to  the  plain- 
tifis,  tiie  remainder  hating  been  assigned  to  other  parties,  with  the 
exception  of  $2,128.44,  which  Ifr.  Feehan  retained  in  his  own 
hands. 

On  the  17  th  of  December,  I860,  Feehan  execnted  a  deed  of  as- 
ngnment  to  the  defendants,  for  the  benefit  of  his,  Feehan*B  credi- 
tors, and  in  tiie  scbednle  to  tiie  deed  the  notes  and  aooeptanoes 
which  had  been  pretionsly  delitersdto  the  plaintifliB,  and  afterwards 
got  firom  them  by  Eeelmti  to  take  them  to  Lower  Canada,  were  all 
enumerated,  and  it  was  stated  that  they  were  held  by  the  plaintliFs 
as  secnrity  for  an  adtance  of  $2550.  That  snm  was  the  cash  talne 
the  parties  pat  on  the  60  shares  of  bank  stock  transferred  to  Fee- 
han, as  Uie  first  agreement  shewed. 

M^.  Feehan  wasossnhied  as  a  witneos  upon  the  trial  of  tiiis 
eaose,  and  stated  that  wtien  he  made  the  assignment  to  the  defend- 
ant, lie  informed  the  defendant  how  the  notes  and  aooeptanoes 
steed  pledged  to  the  plaliitiis.  fie  farther  stated,  that  in  obtain- 
ing ^e  notee  and  acceptances  tm  the  19^  of  October,  1860,  to 
preseni  them  In  Lower  Canada,  it  was  only  done  by  him  for  the 
parpeoe  of  TcaBtiag  the  amomt  as  a  pritilegel4iebt,  in  order  that 
the  ptaiiAMb  mig^t  Tsoehre  the  money  when  ootlected.  The  amotuit 
realised  in  Lower  Canada  npon  the  whole  debt  of  $20,446.62,  dae 
Iqr  Thompeon  ft  Co.,  wm  $6615;86.  Of  this  mm,  $8867.87  fcmnd 
its  way  htto  the  liands  of  the  defendant,  and  the  teridne  of  the 
$8616.*86  was  paid  o^er  to  oiher  parties.  The  amoant  «f  $8887. 
87  was  received  by  Mr,  Feehan  fnmt  hie  solicitor  In  Lower  Canada 
in  Inly,  1861 ;  and  he  said  he  informed  Ms  sdidtor  there  how  the 
matter  stood  with  respect  to  the  plaintiffs,  and  when  the  monej 
waa  reeeited  bete  he  wliAied  to  pay  oter  to  the  plaintiffs  the  pro-, 
portions  doe  fhem^MCordingto  the  amoont  of  the  notes  and  aeeept- 
aaeesWsjflgDed  to  them,  bat  the  dcrfendant  would  not  eonsent,  and 
coatended  that  life  biAog  Feehaa's  assignee  was  entitled  to  the 
wh<^  money,  and  -that  any  demand  the  platntiih  might  hate  Should 
be  presented  to  Mm.  Mr.  Feehan  stated  that  he  thought  the 
plaintiffs  should  reoeffe  thOir  proportion,  and  that  only  the  pro- 
portion of  tike  $30,446.62,  which  still  belonged  to  himself,  ehonid 
be  paid  oter  to  the  assignee.    The  defendant  stated  thai  ha 


aotiag  vnder  the  adrice  of  the  solicitors  of  the  trust,  and  u 

he  should  hate  the  whole  money,  and  it  was  then  paid  oter  to 

him^ 

It  was  admitted  the  defendant  had  tlie  money  still  in  hia  handa 
unappropriated,  and  that  the  plaintiib  had  gitea  notice  ta  tha 
defendant  of  their  claim  to  the  OMney  before  action  brought. 

A  number  of  otjectlons  were  made  by  the  defendant's  counsel 
to  the  plainttffs'  reeoteiy,  which  were  xesartad  as  gronnds  of 
non-snit. 

A  disorepancy  eaisted  as  to  the  aaMmnt  of  notes  and  aeoeptanoea 
which  had  been  originally  giten  to  the  plaintiilB,  and  as  to  what 
had  been  returned  from  Lowsr  Canada ;  and  there  not  bmng  time 
to  analyze  the  matter  at  the  trial,  a  terdict  was  taken  to  the 
plaintiffs  for  $8,092.69,  sn^eet  to  be  ndaoad  if  tha  oaianlation 
was  not  right 

K.  A.  SarrUon  obtained  a  rule  to  Aew  oause  why  a  non-suit 
should  not  be  entered  on  the  fotlowing  grounds :— 1.  That  there 
was  no  proof  of  any  assignment  to  the  plaintiffB  by  Feehan  of  the 
debt  due  to  Thompson  ft  Co.,  or  any  part  thereof,  but  only  an 
agreement  to  asrign.  2.  That  the  plaintiffs  were  not  in  law  enti- 
tled to  maintain  this  action  against  the  defendant,  because  of  the 
want  of  pririty  between  the  defendant  and  the  plaintiffs.  8.  That 
the  plaintiffs  were  not  in  law  entitled  to  maintain  this  action, 
because  of  the  want  of  proof  of  any  ascertained  snm  of  money  in 
the  hands  of  the  defenaant,  which  could  be  said  to  belong  exolu- 
atelT  to  the  plaimiffs.  4.  That  the  plaintiffs'  remedy,  if  any, 
was  m  a  court  of  equity,  where  the  rights  of  all  parties  eonoemad 
conld  be  finally  aad  satiefiaeiorily  adjoeted.  6.  That  the  plaintiffs 
in  respect  to  the  adTance  to  Feehan,  were  in  the  same  position  as 
other  creditors  of  Feehan,  and  must  with  them  share  rateably 
under  the  deed  of  assignment  to  the  defendant  The  mlb  ateo 
asked  to  rednee  the  te^ot  to  such  sum  aa  the  court  might  find 
the  plaintillh  entitled  to,  if  any. 

Cameron^  Q.  C,  shewed  cause  daring  last  term,  and  cited 
AdderUy  ▼.  Dueoa,  1  Sim.  ft  8t  607  ;  HeMh  t.  Ball^  4  Taunt 
826  ;  W%ttiam9  t.  Sventt,  14  East  682;  Poole  t.  Cowan,  8  L.  T. 
Rep.  885 ;  Wright  t.  £eU,  5  Price  825. 

JL  A.  HarriMom,  ooatra,  cited  WkarUm  Waiker,  4  B.  ft  &  168; 
WeeUake  t.  jffuri^,  1  Cr.  ft  J.  88;  Siq^hens  t.  Badeock,  8  B.  ft 
Ad.  856 ;  Trower  on  Debtor  and  Creditor,  182 ;  Jwut  t.  Cwrttr, 
8  Q.  B.  184;  Qrwt  NorHum,  M,  W,  Co.  t.  Sh^K^rd,  8  Ex.  8O4 
Bleadm  t.  CkarUa,  7  Bing.  546  ;  Sar9^  t.  ArdkbM,  8  B.  ft  a 
626;  Btsrmi  t.  Smband,  4  B.  ft  Ad.  627. 

Bmun,  J. — In  this  case  I  hare  to  read  the  JudguMnt  prepared 
|yy  the  lato  Chief  Justice  of  this  court,  in  which  I  concur. 

If  the  terdict  for  the  plaintiffs  should  stand,  I  see  there  Is  soma 
doabt  suggested  aa  to  the  oorreotnees  of  the  amount  fbr  which  H 
was  entered  at  the  U4al.  ^Is  fkt  partiee  can  settle,  «nd  in  ease 
of  any  disagreement  refer  to  the  court 

I  perceite  that  of  the  securities  handed  oter  by  FeAan  to  the 
plaiatHEs  some  hate  been  endorsed  by  him,  otheia  .(and  for  iftio 
greater  part  I  think)  not  endorsed. 

As  to  those  endorsed  by  Feehan  in  blank,  and  delitered  oter  by 
blm  ia  oeenrity  to  the  plaintiffs,  how  ean  there  be  any  queatien 
that  Ike  moa^y  ooHeetod  on  tlkem  ahenid  go  to  4he  plaiatitfi,  at 
lesat  to  the  amowat  of  their  debt  and  interest  t 

As  to  these  net  cadorsed  (all  were  negotiable),  te  delrtery  «# 
them  etar  to  the  fflaintiEffiB  by  Feelian,  isr  the  parpaee  of  coltect- 
ing  them  by  the  plaintMEi  In  Feefaan's  name,  aa  thay  odgbt  ba 
With  his  wsseaft,  would  make  the  SMney  coUeoted  «qpen  them  tha 
mon^  of  the  plaintiffa,  ma  between  them  aad  Feebam,  if  Feehan 
had  not  made  the  aaslgnmenft  to  defendant  irtilch  he  did  mabe$ 
and  If  so,  then  his  aasigning  his  debU  afterwards  to  deHsndani  ean 
place  the  plaintiffs  in  no  worse  sltmatioo,  when  the  defendant  took 
them,  or  rather  the  assiganent  of  tbem,  with  written  aotioe  thai 
they  had  been  plaoed  in  the  plaiatiis'  hmids  to  aeonn  the  misa 
S(^i  cinfl  upon. 

it  would  hate  made  the  ssatter  tnone  olear  if  tim  aecuritias  ftad 
ail  been  endorsed,  as  some  were,  thouj^  prohab^nei  for  tha  par- 
pose  at  the  time  of  transferring  tliem  to  the  plsintift. 

There  may  be  a  difficulty  in  adjusting  the  amoant  for  whi<A  the 
terdiet  shoidd  be  eatocad,  fer  of  aourse  It  is  on\y  on  the  mon^a 
that  oan  ba  keld  to  hatabaen  paid  by  Thoapaon  ft  Co.  on  aoooani 
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of  the  notes  giTen  into  the  plidntiffe'  hands  as  seoority  for  their 
debt  these  plaintiiFs  can  have  any  claim. 

And  as  to  those  notes,  the  plaintiffs'  right  to  reoorer  seems  to 
me  to  be  elear,  for  they  cannot  be  held  to  hate  passed  ander  the 
assignment  to  defendant,  ezoept  as  to  the  snrplns  after  the  plain- 
tiffs' claim.  It  was  evidently  the  intent,  taking  the  assignment 
and  the  schedule  together,  to  proride  that  tiie  plaintiflii'  adTances 
ihoald  first  be  paid  oat  of  them,  and  to  give  the  ateignee  to  nnder* 
stand  that  there  was  that  prior  claim  on  the  proceeds  in  the 
plaintiffs'  favor,  to  secnre  which  the  plaintiffs  held  the  notes. 

I  think  Feehan's  STidence  ftilly  supports  the  plaintiffk'  right  to 
the  $2,660,  so  far  as  it  can  be  shewn  to  hare  boen  collected  out 
of  or  upon  these  securities. 

If  what  was  collected  from  Thompson  &  Co.  was  collected  merely 
as  so  much  by  way  of  a  dividend  on  their  whole  debt  due,  and 
without  a^y  reference  to  a^y  particular  securities  Tas  I  suppose  it 
irae),  then  of  course  a  calculation  most  be  made  founded  on  the 
proportion  of  the  securities  held  by  the  plaintiffs  to  the  whole  of 
reehan's  claim  against  Thompson  s  Co. 

MoLiAV,  J.,  having  been  absent  during  the  argument,  gave  no 
judgment 

iBWni  V.  SaOSK  ST  AL. 
It  mm  hdd  V7.tbli  oowt  tta^  at  a  fti™*<^  ^"^^  the  quMtlon  <^  bouadftrr  ihoald 


hk^9  beea  tried  in  thto  Mtion  df  ^Jeetaient.  Tb«  Court  of  OoDmon  PleM  held 
dUbroDtlT  Qpon  the  mum  point  tn  othar  cmm,  and  the  Chiof  Juatlco  of  that 
cDQrt  luiVbg  at  a  Moond  trial  rulod  in  aooordaoet  with  thab  Jndgmant,  a  now 
trial  waa  giantad  without  eoata. 

^eotment  of  the  west  half  of  lot  number  29  in  the  8rd  con- 
cession of  Ancaster. 

This  case  came  on  for  trial  at  the  last  spring  assises  at  Hamilton, 
before  Draper,  C.  J.,  and  the  title  of  the  plaintiff  to  the  west  half 
of  lot  29,  in  the  third  concession  of  Ancaster  being  admitted,  the 
defendant  offered  evidence  to  prove  that  the  land  actually  in  dis- 

{>ute  between  him  and  the  plaintiff,  though  claimed  as  part  of  that 
ot,  was  not  in  flust  part  of  it,  bat  part  of  lot  No.  28,  to  which  the 
defendant  claimed  tttle.  The  learned  Chief  Justice  rejected  that 
evidence,  liolding  that  under  tha  statute  be  must  treat  the  appear- 
anoe  as  genei^al,  ft>r  the  statute,  though  providing  fbr  a  notice 
limiting  the  defence,  the  defence  does  not  provide  for  a  limited 
appeanmce ;  and  consequently,  as  the  general  delbnce  could  not 
under  the  admission  be  sustidned,  the  plaiatiif  was  entitled  to  a 
verdict  for  the  whole  of  the  lot  sued  for ;  and  timt  he  must  take 
poaasssion  at  his  peril  of  any  land  not  l>elon|^g  to  that  lot 

Sadlier  obtained  a  rale  nwi*  to  set  aside  the  verdict,  relying  up- 
on the  judgment  given  in  this  oaseafterafbnnertrial,  21  U.C.Q.B. 
873,  at  variance  with  the  decision  of  Common  Pleas  in  Lund  v. 
Savag$,  12  U.  C.  C.  P.  148,  in  accordance  with  which  the  learned 
Chief  Justice  ruled  at  the  last  triaL 
Btitton  slMwed  cause. 

MoLiAH,  C.  J.^The  able  Judgment  of  the  learned  Chief  Jus- 
tice of  this  court  delivered  during  the  last  term  in  this  particular 
case  seems  to  me  conclusive  as  to  the  question  whether  or  not  a 
disputed  boundary  can  be  decided  in  an  action  of  ejectment,  or 
whether  an  action  of  trespsss  is  the  only  form  of  action  in  which 
such  a  question  can  be  raised.  Before  the  passing  of  the  IQect- 
ment  Act,  ConsoL  Stats.  U.  C,  cap.  27,  the  constant  practice  was 
to  bring  ^eetment  in  any  case  of  disputed  boundary,  and  the  pre- 1 
mises  were  so  defined  that  there  could  be  with  doe  care  no  diffi- 
culty in  seeing  on  the  face  of  the  proceedings  the  premises  sought 
to  be  recovered.  It  is  true  the  verdict  in  any  such  action  might 
be  disputed  at  the  instance .  of  either  party,  and  another  action 
might  be  brought,  but  the  facts  disclosed  in  evidenoe  were  gene- 
rally sufficient  to  satisfy  the  parties  on  which  side  tlie  right  lay ; 
and  though  in  some  instances  other  actions  might  be  brought  on 
the  same  or  diiferent  testimony,  the  disputed  boundary  might  be 
called  in  question  and  disposed  of,  for  the  time  at  all  events,  in  an 
action  of  ejectment'  as  satisfhotorily  as  in  an  action  of  trespass. 
I  cannot)  I  confess,  see  that  in  changing  the  mode  of  prooeedtng 
in  an  action  of  ^ectment,  and  causing  the  parties  actually  con- 
testing to  appear  as  plaintiff  and  defendant  instead  of  John  Doe 
and  Richard  Boe,  the  legislature  intended  to  drive  a  party,  in 
order  to  assert  a  right  to  a  pieoe  of  land  in  dispute,  to  an  aotion 


of  trespass  in  the  first  insUnoe,  in  which  damages  only  can  be 
recovered,  and  then  to  an  action  of  ^eotment  to  recover  the  land 
after  a  recovery  in  trespass. 

The  26tb  section  of  the  ^aotn^^  ^^  provides  that  upon  a 
finding  for  tha  claimant  judgment  may  be  signed  and  exeoution 
issued  for  the  reoovery  of  possession  of  the  proper^,  or  •/  mcA 
part  thereof  as  the  jnry  have  found  the  claimant  entiaed  to ;  and 
the  12th  section  provides  that  any  person  appearing  to  a  writ  may 
limit  his  defenoe  to  n  part  only  of  the  properi^  mentioned  therein, 
describing  thai  part  with  seasonable  certainty  in  a  natioe  entitled 
in  the  court  and  cause  and  sipad  by  him  or  bis  attorney;  andan 
appearance  wilboat  such  notice  oonflning  the  defence  to  a  part 
shall  be  deemed  an  appearance  to  defend  for  the  whole.  I  think 
that  these  clauaas^  and  the  49th  section,  as  to  the  effect  of  a  judg- 
ment  in  ^eotment,  and  indaed  all  the  provisions  of  the  act,  shew, 
that,  though  the  form  of  proceeding  was  changed,  the  aotion  of 
ejectment  was  intended  to  be  the  same  as  it  had  always  been.  In  tha 
case  of  P9ter0  v.  Asnm,  6  U.  C.  C.  P.  451,  the  learned  Chief  Justica 
says  that  the  praotioa  of  trying  boundaries  in  actions  of  ^ectment 
had  prevailed  too  long  perhaps  to  enable  the  courts  bv  their  own 
authori^toputaaead  toit;  but  in  that  case  the  decision  waa  to 
discourage  (ezoH>^  vhen  bound  by  well-established  rule)  tha 
practice  of  trying  qnastions  of  boundary  by  actions  of  ^eotment, 
the  legitimate  object  of  which  it  declares  is  to  try  titles. 

The  decisions  of  this  court-  as  Is  the  right  to  try  questions  of 
boundary  in  actions  of  tjectment,  and  those  of  the  Cosunon  Plena 
on  the  subject,  are  so  much  at  variance  as  to  leate  suitors  in 
doubt  as  to  the  law,  and  in  some  eases  create  so  much  Inoonve- 
nience  and  expense  to  parties  that  it  is  eztramely  dealrable  that  a 
deeislon  of  our  highest  court  should  be  obtained ;  but  till  then  I 
do  not  feel  at  UbeHj  to  decide  that  a  course  of  proceeding  whick 
I  baUeve  liaa  always  prevailed  in  this  province  ahall  be  no  leager 
continued. 

Bitnjis^  J.,  concurred. 

Haoartt,  J.,  dissented,  retaining  the  opinion  expressed  by  the' 
Court  of  Common  Pleas,  of  which  he  was  then  a  member,  in  Lund 
V.  Savage^  and  Lund  v  Nttlntt^  12  IT.  C.  C.  P.,  148. 

New  trial  without  eosts* 
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{Bqpmiid  ^  Aliz.  QtMn^  Si^^  Barrida^^LBm^  Bqfmiar  to  (Ac  OtmtU) 

BfABSUWUB9  T.  MOHfAOITB. 

Ade  /or  iemu-^Sker^i  q^ctr—Jhitg  tmpomd  on  iVr(^  and  hitt  i^ffloert  at  Mlei 

M^ —   ^^- 


At  a  aila  of  landa  ftr  irlld  land  taxes,  ona  of  tha  aherifTs  ofDoara  oonduetad  tJia 
aala,  at  which  ha  knockad  dowa  wlthoat  aoT  eonpatttfon  to  another  oOoar  of 
thaah«riil^ah>toriaBdworthaboat£8«0,formtliar  leas  than  £T  lOa,  vlilob 
lot  waa  snbwqneDtlj,  with  tha  aasent  of  the  aharifl;  antazad  In  tha  lalaa  book 
In  the  name  of  the  party  who  had  eondncted  the  sale,  tor  the  porpoae  of  ana- 
hllag  the  penoB  t6  whom  It  had  bean  kaookad  down  to  ehcat  hla  ctaditohr 
Upon  a  bUl  filed  to  aat  aalde  tha  deed  axaentad  by  thaaheriO;  It  mm  ahoamthaS 
by  arranaemant  amongat  the  penona  attanding  tha  lale,  it  waa  nndemtood  a 
lot  ahoold  be  knoekad  down  to  eadi  peraon  In  torn.  In  paraoanoa  of  whidi  tha 
aala  in  qoeation  wSa  aflbetad.  Under  thaaa  drenmatanoai  tha  aoert  eat  Mid* 
tha  Mle  with  ooato  aa  against  tha  peraon  to  whom  tha  oooTayanoa  waa  madu 

Tha  duty  impoaed  upon  ahartn  at  aalaa  of  Unda  for  taxea  It  to  aell  inch  portlODa 
of  the  landa  ofliBred  «■  the  ihailff  may  eonstdar  It  most  tat  the  advantaga  of  the 
ownera  thereof;  where  therefore  a  sherifl  ao  ncgleeled  hladotJ  ia  thia  raapeot 
that  at  a  sale  flbr  taxea  Tery  raluable  lota  of  land  wars  knockad  down  for  trUUas 
anoonta  of  taxes,  in  porsaance  of  an  agreement  to  that  efbet  entered  into 
amongat  the  biddera,  aoma  of  which  landa  ware  pordiaaed  by  ballUb  in  hla  am- 
plo!y»  Md  with  his  khowledga,  the  coart  in  dismiasing  the  VOk  flled'to  aat  aiAda 
one  of  the  salsa  to  his  baUilf  as  agalnat  the  ahariit  refined  him  hla  ooata«  Itte 
not  suflldent  that  the  aliariffdoea  not  partieipata  ia  aneh  arrangemante  ftr  hla 
own  bahafliL 

.  The  bill  in  this  cause  was  filed  by  the  Reverend  Hompesik 
Masringberd,  against  Charles  Montague,  William  Glass,  shenff  of 
the  county  of  Middlesex,  and  John  Oodbold,  praying,  under  tii« 
circumstances  appearing  in  the  head-note  and  judgment,  to  have 
a  sale  eflPected  by  the  defendant  Glass,  as  sheriff,  set  aside,  and 
plaintiff  let  in  to  redeem  the  lands  so  sold  to  the  defendant  God- 
l>old,  on  the  payment  to  him  of  what  he  had  advanced. 

The  cause  came  on  to  be  heard  before  his  Lordship  tk* 
Chanoelior. 
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Rot^,  for  the  plaintiff,  referred  to  JJenry  t.  Barneu,  (Grant, 
▼oL  8,  p.  845.) 

FiiMgerdld  for  defendants. 

Yavkovgrkbt,  C. — ^This  oiBepreietitB,  though  jyerfaaps  in  a  less 
degree  than  some  others,  one  of  those  inetanoee  of  sales  of  lands 
for  arrears  of  taxes  in  which  the  rights  of  owners  are  saorifloed 
to  die  enpidity  of  Udders,  who  by  arrangements  among  themseWes 
contrive  to  get,  for  trifling  sums  chargeable  on  the  property, 
whole  lots  of  land,  when  one-twentieth,  and  often  one> fiftieth  part 
should*  snffioe  for  payment  It  would  seem  from  the  facts  dis- 
closed in  this  and  other  similar  cases  that  persons  attendfng  snoU 
sales  with  an  intention  te  parofaase,  consider  it  lawAtl  and  proper 
to  conspire  together  to  divide  between  them  large  quantities  of 
land  so  exposed  to  sale;  and  tiie  officer  conducting  the  sale 
appears  to  have  considered  that  he  has  discharged  his  duty  so 
long  as  he  does  not  participate  in  such  an  arrangement  with  a 
Tiew  to  his  own  profit  The  law  has  ever  required  that  those, 
whose  persons  or  property  have  been  by  misfortune  or  otherwise, 
suljcoted  to  its  process,  shall  be  dealt  with  fairly  and  without 
oppression,  and  with  as  little  suffering  and  loss  as  possible,  and 
it  throws  this  duty  upon  the  offioer  charged  with  the  execution  of 
that  process.  The  statute  regulating  sales  of  land  for  taxes,  re- 
cognises and  enforces  this  duty,  for  it  proTides  that,  **  the  sheriff 
shall  sell  by  public  auction  so  much  of  the  land  as  may  be  suf- 
ilcient  to  discharge  the  taxes,  and  all  lawful  charges  incurred  in 
and  about  the  sale  and  the  collection  of  the  taxes,  selling  in  pre- 
ference such  part  at  he  may  eonaHer  it  most  for  the  adwmtaff$  of 
ike  owner  to  teil  firtt."  The  legislature  have  not,  therefore,  been 
less  esreful  to  guard  against  the  sacrifice  of  property  subjected 
te  hardens  for  the  public,  than  the  law  has  been  to  protect, 
against  wanton  waste  and  loss,  property  sabjeoted  under  judicial 
process  to  the  claims  of  individnals.    Nor  should  they  have  been. 

Taxes  are  at  all  times  onerous,  and  are  imposed  merely  from 
public  necessity,  and  it  is  the  policy  as  well  t»  the  interest  of  the 
state  that  they  should  bear  as  lightly  as  possible  on  indlTiduals, 
and  it  is  the  duty  of  those  charged  with  the  collection  of  such 
charges,  to  maintain  this  policy  so  far  as  is  in  thmr  power.  We 
know  that  at  common  law,  if  a  sheriff  sells  under  execution,  unices 
St  the  peremptory  mandate  of  the  court,  the  property  of  a  debtor 
St  a  price  greatiy  below  its  Talue,  he  is  liabte  to  damages  in  an 
action  for  the  loss.  And  in  one  ease,  PMUippt  r.  Baeon^  (9  East 
p.  808,)  Lord  EUenborough  is  reported  to  hsTC  said,  in  reference 
to  an  attempt  to  sustain  on  the  common  count  for  trover  a  Tcrdiot 
recoTcred  against  the  sheriff  for  want  of  proper  care  and  judgment 
in  the  sale  of  property  under  a  fi,  fa,^  '*  If  the  question  had  arisen 
ss  at  present  adTised,  I  should  haye  ineUned  very  strongly,  from 
the  argument  I  haTC  heard,  to  have  held  that  If  the  shei&,  or  his 
oflicers  acting  for  him,  depart  so  entirely  and  scandalously  ftom 
their  duty,  in  making  a  mock  sale  of  the  goods  in  the  manner 
which  has  been  represented  to  us,  it  could  not  be  considered  as  a 
gale  in  obedience  to  the  writ  otfUnfadM^  but  rather  a  conspiracy 
to  despoil  the  plaintiff  of  his  property,  and  would  bring  the  sale 
within  the  principle  of  the  six  carpenters*  case,  and  make  the 
sheriff  a  trespasser  ab  tatlto.*' 

How  is  not  such  a  sale  for  taxes  as  I  have  referred  to  a  mockery, 
snd  a  conspiracy  to  deprive  the  owner  of  his  property  ?  and  is  the 
aberiff.  In  conducting  and  countenancing  such  a  sale,  doing  his 
duty,  and  acting  in  the  spirit  of  the  statute  and  of  the  law  t  Such 
a  sale,  to  use  a  paradox,  is  no  sale.  The  duty  of  a  sheriff  is  not 
to  expose  lands  to  it,  bat  to  adjourn  the  time,  and  then  execute 
the  writ,  giring  all  proper  notice  to  ensure  the  attendance  of 
lyldders.  A  course  similar  to  this  be  adopts  onfi,  fat.,  where  he 
returns  *'  goods  on  hand  for  want  of  bidders."  It  is  not  his  fault 
if  he  cannot  secure  a  fair  sale,  and  thus  mnke  the  money  which 
he  is  charged  to  collect ;  but  it  is  his  fault  if  he  permits  an  unfair 
■ale,  which  he  has  the  means  of  checking  or  preventing. 

The  writ  for  these  lands  Is  placed  in  the  sheriff's  hands,  at  least 
three  montiis  before  the  time  of  the  sale,  and  it  is  not  too  much  to 
expect  that  during  that  time  he  shall  take  eome  pains  to  make 
himself  acquainted  with  the  condition  and  value  of  the  land  about 
to  be  sold ;  and  the  machinery  of  his  office  would  seem  adequate 
fbr  the  purpose  at  very  littie  trouble  or  cost.  He  can  hardly  ex* 
himself  by  total  ignorance,  when  there  is  imposed  upon  him 


the  exercise  of  judgment  in  selling  first  that  portion  of  the  land 
which  he  considers  it  most  for  the  advantage  of  the  owner  to  sell. 

Now  in  this  case  there  is  much  evidence  to  shew  that  at  periods 
of  the  sale,  which  extended  over  two  or  three  days,  arrangements 
were  made  by  those  present  not  to  compete  for  particular  lots ;  but 
there  is  not  the  evidence  of  general  combination  and  of  determin- 
ation to  maintain  it,  which  was  furnished  in  the  case  of  Benfy  v. 
Burnett.  There  is  abundant  proof,  on  examining  the  book  con- 
taining the  entries  of  sale,  that  whole  lots  of  land  were,  without 
any  competition,  sacrificed  for  trifling  snms,  and  these  too  lying 
in  well  settled  parts  of  the  country,  with  the  average  value  of 
which  it  is  hard  to  believe  that  pbrsons  necessarily  well  acquainted 
with  the  county  as  the  sheriff,  and  his  officers  must  have  been, 
could  have  been  entirely  ignorant.  Then  what  do  we  flnd  in 
reference  to  this  particular  lot  7  not  certainly  distinct  evidence  of 
any  arrangement  that  there  was  to  be  no  competition,  but  we  find 
the  sheriiTs  officer  who  was  conducting  the  sale,  Oodbold  the  de- 
fendant, selliog  it  without  any  competition  to  another  sheriff's 
officer,  Jeffrey,  the  bailiff;  and  subsequently,  to  enabie  Jeffrey  to 
cheat  his  creditors,  entering  in  the  sales-book,  with  the  assent  of 
the  sheriff,  the  lot  as  sold  to  himself;  the  sale  being  for  less  than 
£7  10s.,  and  the  lot  worth  at  least  £850.  Now  can  such  a  tran- 
saction stand  7  These  two  gentlemen  have  been  too  clever.  I 
am  not  quite  certain  what  the  truth  in  the  matter  is ;  but  by  their 
own  statement,  Jeffrey,  though  he  swears  he  bought  for  himself, 
but  feared  to  hold  the  land  in  his  own  name,  persuades  the  sheriff 
that  he  bought  for  Oodbold,  and  gets  the  sheriff  to  treat  Godbold 
as  the  purchaser,  to  whom,  as  such,  first,  the  certificate  of  sale, 
and  afterwards  the  deed  issued  from  the  sheriff.  We  cannot,  after 
this,  allow  BIr.  Jeffrey «or  Mr.  Godbold  to  deny  that  the  latter  was 
the  purchaser ;  and  as  I  think  he  could  not  sell  to  himself,  the 
sale  and  all  transactions  founded  on  it  must  be  set  aside,  and  a 
decree  to  that  effect  made,  with  costs,  to  be  paid  by  Oodbold. 
Even  if  the  sale  were  to  Jeffrey,  and  had  remained  In  his  name, 
I  should  think  it  an  improper  one.  Considering  the  duties  cast 
upon  the  sheriff,  and  how  much  he  must  necessarily  rely  for  infor- 
mation upon  his  officers  and  bailifiGi,  I  think  none  of  them  should 
be  allowed  to  purchase  at  any  sale  which  he  in  the  exercise  of  his 
office  is  called  upon  to  make,  and  that  he  should  not  permit  any 
such  purchase.  He  has  the  power  in  his  own  hands,  for  if  any 
one  of  his  employees  desire  to  become  a  purchaser,  he  can  be  told 
by  the  sheriff  that  he  must  first  leave  his  service. 

I  dismiss  the  bill  as  against  the  sheriff,  but  without  costs,  for 
I  cannot  hold  him  ft«e  from  blame  in  the  matter.  He  ought  not 
to  have  allowed  the  sale  to  be  entered  in  Oodbcrfd's  name ;  neither 
ought  he  to  have  allowed  Oodbold  lo  become,  as  he  did,  the  pur- 
chaser of  several  other  lots,  and  the  more  espedaily  so  as  be  had 
heard  the  proposition  to  allow  the  auctioneer  and  his  clerk  to  have 
a  lot  or  two  without  opposition. 

The  amount  of  taxes  paid  by  Oodbold,  with  ten  per  cent,  op 
to  the  filing  of  the  bill,  to  be  re-paid  him,  or  be  deducted  from 
the  costs. 


CHAMBERS. 


(J^portai  By  Aux.  Gsart,  Stq.,  JUporter  to  the  Cbmt) 

GbAFMAH  ST  AL,   JtmOMIKT  CbIDITOBS,   SbIPBKRD  ASn   TlXUB. 
JVDQMWn  DXBTOnS,   MODOMALD,  MOOBI  AND  BXLL,  OaBXISBIIS. 

a  L.  p.  AO^CfamiAtt  frooeed6nffi-'B>wer  to  ooB  third  partjf  (elaimaMt)btfon 

the  comrL 

Whon  It  if  BQggasted  that  th«  debt  soogfat  to  Iw  AtficbMl  belong!  to  ■ome  thM 
piHOD  HOC  A  pwij  to  Uw  toit,  thero  to  no  proTJtaloB  muter  our  0.  L.  P.  Act  Ibr 
•imnwming  tuoh  third  iMtfty  beAm  tho  eonrt.  TtaolftwkdiflHrMitwider2SA 
24  Vic  eap.  125,  leot.  29  A  80,  in  Kogluid. 

[Ohanbera,  March  18, 1882.] 

On  the  6th  March  last,  upon  the  usual  affidavit,  an  attaching 
order  was  issued  in  this  cause. 

The  affidavit  stated  that  the  garnishees,  McDonal()  and  Moore, 
were  indebted  to  defendant  Tillie  in  $8100,  on  a  promissory  note 
for  that  amount  made  by  McDonald  in  favor  of  Moore,  and  by  him 
endorsed  to  defendant  Tillie,  It  also  stated  that  garnishee  Bell  wa« 
indebted  to  defendant  Tillie  in  $1,^00|  i|pon  a  mortgage  for  tha| 
amount  made  by  Bell  to  Tillie. 
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A  BnmmoQs  was  iuuecl,  o»Uiiig  od  the  g^rpisbew  to  sbow  cmso 
why  they  shoald  not  seTerallj  pB,j  to  Uie  judgment  ereditora  the 
amoants  alleged  to  be  due  by  them  to  the  jadgment  debtor  TiUie. 

00  the  retoni  of  the  snmmona,  affidaTita  were  ftled,  showing 
that  the  judgmept  debtor  TiUie  hadt  in  September  1861,  sold  and 
tranaferred  the  note  he  held  against  MePonald  and  Moore  to  one 
Walter  SoQtt»  who  sued  the  note  when  it  beoame  dnot  ^nd  Moore, 
who  was  only  sure^  for  MoPonald.  settlBd  the  suit  with  Soott 
before  the  attachment ;  and  that  Tillle  had»  in  1861,  long  before 
the  plaintiffs  had  any  jadgment  against  Shepherd  and  TilUe, 
assigned  Bell's  mortgage  to  Bcott. 

The  plaintiffs,  therefore,  asked  for  permissioii  to  file  an  atBd$vtt 
stating  that  the  transfer  of  the  note  and  mortgage  to  Soott  was 
oolorable,  and  that  in  trnth  Scott  was  only  VK  agent  or  trustee  of 
the  judgment  debtor  TilUe. 

BuANs,  X-^The  pbjeet  of  asking  leare  to  file  this  affidavit  !s> 
that  the  garnishees  nay  be  eompelled  to  deny  their  liability  to 
pay  Soott.  If  It  be  granted,  It  is  argued  that  the  garnishees  may 
protect  themselTefl  by  applying  for  an  interpleader  issae  under  the 
Interpleader  A^t  to  oompel  Soott  to  interplead  with  the  plaintiffs, 
to  determine  the  question  which  of  the  two,  Scott  QX  the  plaliitifis, 
are  aatitled  to  the  prooeeda  ef  the  securities. 

This  is  an  ipgeoioos  way  of  putting  the  case,  but  I  think  it  clear 
that  the  Legislature  never  inteadod  to  hamuw  the  debtor  of  the 
Judgmsut  debtor  to  that  eztanl  or  in  that  way. 

The  claimant  of  the  aeourtties  ought  to  be  before  the  oonrt  or 
judge,  and  it  is  elear  tb«t  no  authority  eziets  to  Iving  him  before 
the  court  unless  the  Interpleader  Act  can  be  used  m  the  wv  wg- 
g«sted»  It  would  seem  very  odd  first  of  iJl  to  order  a  $eir$  /a$iaM 
to  issue  upon  the  garnishees  to  show  oanse  why  they  shoi^d  not 
pay  the  d^t  owing  by  them,  merely  with  «  view  that  they  again 
In  their  turn  should  call  upon  the  plaintiffs  and  the  assignee  of  the 
seeurities  to  interplead  with  each  other  as  to  who  is  the  proper 
party  to  oall  for  payment  ftvqi  the  garnishees. 

The  law  is  demdve  with  respect  to  this  matter,  and  in  England 
it  has  been  remedied  by  the  29th  and  80th  sections  of  23  &  ii 
Yio.  cap.  126,  passed  28th  August,  1S60.  Under  theae  aeotioos, 
whenever  it  is  suggested  that  the  debt  sought  to  be  attached 
belongs  tp  some  third  person,  the  judge  has  power  to  bring  such 
third  person  before  him,  and  then  may  either  bar  the  claim  of 
such  person  or  make  any  order  ho  shall  think  9t  with  respeot  to 
the  lien  or  charge,  if  any,  of  suoh  person. 

Such  a  provision  would  be  pvoiper  to  be  enacted  in  this  country ; 
but  the  fact  of  Its  having  been  enaeted  in  Sngland,  wl^  the 
previous  law  was  as  ours  is  now,  shows  that  in  suoh  oases  as  the 
present  the  inquiry  which  the  plaintiffs  wM  in  this  4Mise  isould  not 
there  previously  have  been  obtained- 

1  must  refuse  the  application. 


▼ahiuvah  v.  Tolav. 


Cbdt  ^fUu  dagjhr  nUproemdiiig  to  trial  aootutUag  to  notiot—HudndUtg  RiAt, 

9fh«n,  upon  acmim  being  cftUad  on  fv  triali  coonml  forpUintiff  ftat«t  he  Ia  not 
reedy,  and  oonnael  for  defendnnt,  tboogh  preeent  In  eonrt,  does  not  iniiat  upon 
harins  the  eaoee  ttenck  ont  or  n  nonsnft  entered.  In  eoneeqnenoe  whereof  the 
cauwls  pMie4  orer*  <liifhn<lBiit  le  not  eoUUed  to  eoi^  of  the  day. 

(Chamben,  18th  September,  1882.) 

This  was  an  aotioa  for  slaade?  and  malicious  prooMution. 
Kotiee  of  trial  waa  aervnd  on  29th  AprH  last  for  the  then  next 
Spring  Assiaes,  to  be  holden  nt  Kingitou  on  9th  May  l^st.  The 
reoord  was  entered  for  trial.  There  w.e^  i3  civil  cases  on  the 
dooket  This  was  number  86.  On  the  iiftemoon  of  Saturday, 
being  the  second  day  of  the  Assises,  there  being  no  business  before 
the  court,  the  presiding  judge  (Burns)  staled  his  willingness  to 
take  any  ease  ^at  was  ready,  and  asked  .counsel  In  the  different 
.•oases  if  they  were  ready.  The  counsel  for  the  plaintiff  in  this 
oase  stated  that  plaintiff  had  a  number  of  witnesaes  in  attendance, 
but  that  two  of  his  most  important  witnesses  were  absent,  under 
4he  belief  that  a  case  so  low  down  on  the  docket  could  not  be 
leached  oo  the  second  day  of  the  assise.  Tke  counsel  for  defend- 
ant, though  apparently  ready,  did  not  inriat  upon  the  cause  being 
49truck  out  of  the  docket  or  upon  having  n  non-suit  entered.  The 
cause  waa  accordingly,  like  other  causes,  passed  over.  On  the 
/ollowlng  Ifottday  oause  No.  12  o^  tlie  docket  waa  prooiBeded  with 


and  not  finished  till  the  aftenioon  of  the  fbllowing  Wednesday* 
The  remaining  causes  on  the  docket  precedine  this,  together  with 
eriminal  business,  occupied  the  court  till  the  ibllowlng  Saturday, 
when  the  oourt  ended,  having  dispoaed  of  all  oaqsea  on  the  dooket 
exoeptinf  the  two  causes  precNKting  tbis  (36)  and  »  few  eausas 
following  it    The  presiding  Judge  mfWd  to  make  any  ramarka. 

Defendant  afterwards,  oo  2Sth  May  last^  hAvHig  tM  Ibt  usual 
af&davil  obtained  the  uaual  vule'fof  costs  of  tH  day  against  yJaU- 
tiff,  he  not  having  proceeded  to  uial  purauaui  to  noliee^ 

JBEm^nm,  for  plaintiff,  in  THni|y  Ttfoi  last  eblaineil  «tule  in 
^e  ipraotiee  Court  calling  upon  dafMuut  to  shew  anust  why  tM 
rule  for  eottu  ef  the  dny  should  not  be  reieindad. 

By  eonsent  this  rule  was  anlnrgad  hefovu  a  judge  in  ohambaHu 

/oJkn  PfUHt^vm  shewed  oause^ 

The  following  oases  were  olted  In  arsumtnt ;  Jfofyun  ▼«  fWiv- 
Imgh,  U  Ss.  §0»;  iTanns  v.  Bm,  \  L.  T..  H,  S.,  mr  A^  v. 
CroHtkwdU,  6  U.  C.  li*  J.,  16a. 

Moniusox,  J.,  having  eonsuHod  Bums,  ^.,  iiada  tin  nde 
absolute. 


■<■■»■»  j- 


■NM^<"w>f^>^eP«»^^^p 


Iir  THU  JUTTsm  or  tbi  Cohtiotiov  or  Juris  SiTLiiiVAir. 

CffHormifmr  fesipsal  ^  flwMi<BW»p  J>ti4ipa 

When  Itto  dMwn  tos  iodgvrln  ehamhmthat  ttieealeareasenaMe^Bahtssta 
the  iMMltv  of  a  eooTiotkm  under  the  Blaiter  and  SerrMitP  A«t.  the  Jn^fe  wl|l 
order  the  uene  (rf  ■  wnt  of  certiorari  for  the  remor^  of  the  oon Vf  etion,  notivltth 


} 


etaading  the  oonfirmation  of  the  eoavlotioa  by  the  eout  of 
an  aweal  «ai  made  SfalBil  the  1  vsIMk  of  tha  ooftTtotion. 

f  GbaMben.  flenfianhnf  2&ih.  1808.) 

TUa  waa  an  applloatifiB  for  a*  erdnr  aftthoriaing  the  isaue  of  n 
writ  of  certiorari  for  the  removal  into  the  Court  of  Qngan's  Bough 
of  a  eonvioUon  alleged  to  be  illegal. 

Tha  oonviotion,  which  was  andsr  the  Hastar  and  Seerantf  Ae^ 

Con.  Stat^  U.  C,  eap.  75,  was  in  tha  fpUowing  form ;-»-« 

rnovmoa  or  oavada, 
Gommt^  ^  OK/ard^ 
lowxrt 
[L.  S.] 

Be  it  ronMmhaiiad,  that  on  tht  siith  day  of  Angnal,  in  Hit 
year  ef  oar  Lord  one  tbonsand  mght  hundrad  and  sisty'twiot  «nair 
plaint  was  made  before  ma»  the  underaipiad*  one  of  Ker  Mi^ieat/g 
Juatfoea  of  the  Peana  in  and  for  tiss  Cownty  of  Oaford,  for  thnt 
James  8oUlvan»  of  the  Town  of  Woadsleok*  iu  tha  sM  County  of 
Oxford,  hired  and  empluyad  enn  Bdwasd  Mdea  as  •  jouneymam 
or  diilM  laborer  to  work  fbr  himv  tha  said  JimeaSnUivan,  at  tho 
whenlwrigkt  trade  or  bueinoaB  aa  ineh  joumf99>»u  or  ahiUad 
lakorfr,  at  the  said  Town  of  WoufolMk^  nt  tha  wagna  af  aight 
dollars  p«r  week,  and  that  he,  the  said  Bdwaidi  ¥aJna,  did  duly 
work  and  Inboe  for  tha  said  J«mea  fi«l)iv»o«  M  ancl^  Joumeymnn 
or  akilled  laborer,  at  Woodstock,  aforesaid,  for  the  timo  of  ten 
weeks,  at  tha  aaid  whoalinigbt  trade  or  businnasb  foass  about  the 
twelfth  dny  of  May  last  past,  ail  thaaidd  wageaof  sigkl  dollars 
par  waek|  and  that  the  said  Jnssns  Sullivan  had  not  paid  and 
refused  to  pay  tha  aaid  Bdward  UkAm  ^e  aunt  of  fourteen  d<^Uais 
and  sixty-eight  cents,  being  the  baUftaa  of  said  wagia  for  thn 
aaid  time  of  ten  weeks,  due  and  owing  by  the  said  James  Sullivan 
to  the  said  Bdward  Moles;  and  now  at  this  date,  to  wit,  on  this 
seventh  day  of  August  aforesaid,  at  Woods^k  aforesaid  tha  p«t^ 
ties  appeaie4  before  me,  the  said  juatioe,  and  I,  having  heard  th^ 
matter  of  oomplaint,  did  ad|joum  the  s^d  complaint  until  the 
eighth  day  of  the  said  month  of  Aai£ust  for  a  further  hearing  ani 
examination ;  and  on  tha  sf^id  eighth  day  of  the  month  of  Anguatl 
having  heard  the  said  oomplaint  and  esaniined  the  wi^esses  pro* 
duced  before  me,  I  do  order  and  adjudge  the  aaid  James  SulUvan 
to  pay  to  th#  said  JBdward  Moles  the  sum  of  fourteen  dollars  and 
sixty-eight  cents^  for  a  balance  found  to  be  due  by  the  said  Jamas 
Sullivan  to  the  siMd  Edward  Moles  for  wages  for  the  service  or 
work  so  done  and  performed  by  the  said  Edward  Moles  for  the 
said  James  Sullivan,  the  said  sum  of  fourteen  dollars  and  sixty* 
eight  cents  to  be  paid  In  twenty-one  days  from  and  after  the  said 
eighth  day  of  the  said  month  of  August :  and  I  do  further  order 
and  adindge  that  the  said  James  SulUvan  do  pay  to  the  said 
Edirard  Moles  the  anm  of  three  dollars  and  seventy-five  cents  for 
his  costs  in  this  behalf;  and  that  if  the  said  several  anms  be  not 
pai4  fu  or  before  the  thirtieth  day  of  the  said  month  of  August, 
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1  hmfiy  order  that  the  same  be  hyied  hy  distreaB  and  sale  of  the 
goods  and  ohattels  of  the  said  Jmann  SuUitav. 

QiiPen  under  my  hand  aoid  seal  tkfa  elghtii  day  of  A«g««t  hi  the 
year  oC  oar  L«ffd  one  thovsand  eig^t  hinA^  attd  Bisty-«we# 

(Signed,)  Qto.  W.  IfHitBHUAi),  J,  T. 

An  appeal  was  entered  to  the  Sessions  for  thacoanty  of  Qiford 
next  after  the  daU  of  the  oo&Tifitioa,  and heaxdon.  9th  Septenlisr 
last    Thai  ooart  confirmed  the  ooaviotiQik 

This  appUoatioa  was  made  yarooant  ^  a>  written  nalloe.  proo 
wiDusly  Barred  npon  the  Chairman,  of  the  Govt  of  Quarter  Seseiojuu 

It.  was  eontended  faiy  Bird^  who  appeared  io  aqppoort  of  tha 
appUoation  that  the  oonTiction  was  bad  on  its  faoe% 

I.  Beeanse  non-payment  of  wages  to  a  skilled  faiborer  is  not 
anafa  a  oompfcAint  as  oan  be  entertained  hg  a  magistrate. 

2L  Bren  H  so,  tiiat  a  discharge  should  ba  ordered  aa  well  as  the 
payment  of  wagea. 

He.  also  contended  ibst  fha.  eonTietion  not  haying  been  si^ed 
by  the  magistrate  HH  after  its  retnm  to  Sessions  was  illegd. 

He  contended  that  under  any  oircnmstances,  the  conyiotion 
being  illegal  on  its  fkoe,  he  was  entitled  to  the  writ. 

Jackttm  Skewed  cause  fbr  the  Chairman  of  the  Sessions. 

RiCHAKDs,  J.^It  may  admit  of  some  doubt,  if  so  long  a  time 
after  tfae  relation  of  master  and  senrant  had  ceased  the  complain* 
ant  oovld  ayail  himself  of  the  statute.  I  think  the  point  a  rea- 
sonabfe  one  te  raise,  and  in  tixat  yiew  I  direct  the  issue  of  the 
writ.  Order  acoortJSsgly. 


S&i4)x  Y,  Waaux 


BM,  That  Imporlal  itetnte  48  BUx.  cap.  6,  appliw  tocsMS  in  DlfMon-Oaart^ 
vhwv  » jairy  It  enpanndltd  hy  «li»Jiiidi%  mA  nBitMrcndBMah«Ar*<lo- 
Vtfvtj  <tt  writ  of  certiorari  to  the  Jadgo. 

ambU,  The  Mt  in  ipirit  appUef  to  caies  where  plaintlff'f  wltneeiei  are  >worn, 

[OhMBbflM,  Bipt  SI,  IMk} 
The  plaintiff  brought  an  action  against  defendant  in  the  First 
Biiiaion  Court  of  the  county  of  Ontario,  to  reeayar  the  aiua  of 
$98,  for  money  paid  by  plaintiff  for  the  use  of  defendant  The 
BOttmoiiS'fbr  the  cemmeiMMment  of'  the  aetios  tsaned  on  the  18th 
May  hnt  On  the  2nd  June  last  the  cause  came  up  fbr  hearing ; 
and  sayeral  quesdona  of  law  haying  been  raiaad,  the  further  help- 
ing of  the  cause  was  a^ioumed  till  the  2nd  July  last.  On  the  2nd 
July  the  hearing  was  further  postponed  till  Ist  September  last 
On  the  let  September,  defendant  haying  made  application  for  an 
ordef  for  the  inme  of  a  writ-of  eerthfoH  to  remoye  the  cause  into 
the  Queen's  Bench,  obtained  the  order.  On  the  same  day  a  Jury 
ifei  empann^led  by  the  Judge  of  the  DrHsion  Court  at  Whitby, 
to  tiy  oertaia  qaeations  of  fact  submitted  to  them  by  the  judge, 
on  which  the  jury  found  in  fhyor  of  plaintiff.  On  the  following 
day  (2nd  September),  the  writ  of  aritorari  for  the  remoyal  of  the 
cause,  harving  been  isiued,  waa  dBUyared  to  the  Judge  of  the  Dlti- 
sioa  Courtt  He  made  a  return  to  the  writ,  setting  forth«  among^ 
other  things,  the  fact,  that  before  the  receipt  of  the  writ  by  him, 
•  Juty-  htA  been  empanneUed  in  the  eanae,  and  rendered  a  wnDot 
la  fayor  of  the  pUdntiff. 

Jaeh^on  thereupon  obtidned  a  summons,  calling  on  the  defendant 
to  shew  eauee  w^y  the  r«le  fbr  the  efrtiofari  should  net  be  aet 
aride,  and  the  eerHorwi  quashed»  and  a  writ  ef  praeedmtdo  isaoe, 
upon  the  ground,  among  others,  iJiat  the  eertiorari  was  not  drii- 
yered  to  the  Judge  until  after  the  cause  had  been  tried  and  a  yer- 
dlet  rendered.  He  cited  Stat  48  Blis.  capw  5;  Arch.  Prac.  9£dn. 
1244;  Titfa Praa  9 Bdn.  406. 
Burnt  showed  cause. 

Bnbaxds,  J. — The  statute  48  Klisabeth,  chapter  6,  prorides 
that  no  writ  sued  forth  out  of  any  of  her  Majesty's  courts  of 
record  at  Westminster,  to  remoye  any  action  or  plaint,  &c.,  de- 
pending in  any  courts  in  any  city  or  town,  or  elsewhere,  which 
haye  or  shall  haye  jurisdletiesi  or  authori^  to  hold  plea  la  any 
action,  plaint  or  suit,  shall  be  receiyed  or  allowed  by  the  judge  or 
judges,  or  officer  or  officers,  of  the  court  or  courts  wherein  or  to 
whom  any  such  writ  shall  be  deliyered,  except  that  the  said  writ 
be  deliTered  to  the  judge  or  judges,  officer  or  officers  of  the  aaid 
court,  before  that  the  jury  which  is  to  try  the  cause  in  question 
between  the  perty  or  parties  plaintiffii  and  the  party  or  parties  that 


sued  forth,  the  said  writ,  &o.,  haye  appeared,  and  one  of  the  said 
jury  sworn  to  tiy  the  said  cause. 

Here  the  jury  was  sworn  and  gaye  theit  yerdict  on  the  1st 
September,  and  the  eerihrari  was  not  deliyered'  to  the  jodge  till 
the  day  following. 

It  ia  urged  that  the  jury  in  this  cause  was  not  called  by  either 
of  tiie  parties,  and  that  their  being  sworn  under  sucb  circum- 
stances would  not  bring  the  case  within  the  meaning  of  the  statute 
of£litabeth. 

The  mischief  intended  to  be  cured  by  the  statute  arises  when 
the  cause  is  gone  into  before  the  judge  alone  as  welt  as  before  a 
jury ;  for  it  enables  the  dethadant,  in  the  language  of  the  statute, 
'<^to  haow  what  prooft  the  plain tiffi  can  make  for  proring  their 
issue,  whereby  the  defendants  that  sued  forth  the  writ  may  haye 
longer  time  to  furnish  tbemselyes  with  some  false  witnesses  ta 
impugn  these  proofs  whioh  the  ptaintiffi  haye  openly  made  by 
their  witnesses,  which  is  a  great  cause  of  perjury  and  subornation 
of  pegury.**' 

i  think  the  act  in  spirit  applies  to  cases  where  Dtaintiins  wit* 
nesses  are  sworn,  although  no  Jury  is  called.  lb  this  case,  how- 
e?er,  the  jury  were  sworn  and  gaye  their  yerdict  the  day  before 
the  writ  was  deliyered  to  the  sherifft 

I  therelbre  award  a  jfrocedimdo,  with  costs. 


Russn.1  T.  WnuAm. 


Qm.  sua.  V:  a  eap,  la,  «ac  ek^IHnkion  Qwi^BUerpUader  imm    OaHorarL 

Aainterpleader  ianu  in  aDinrionOonrt  held  not  to  he  witfiUi.aeo.UBf  tbaUri* 
■ion  Obnrt  Act,  and  ao  not  remorable  Ij  certiorari. 

OChamtMn,  S^pt.  28,  tSOLJ 

On  the  28th  May  last  a  warrant  of  ei;ecution  was  issued  out  of 
the  Dlyision  Court  of  the  United  Counties  of  Leeds  and  Qrenyille^ 
on  a  judgment  reeoyered  therein  by  Almeron  G.  Williams  and 
Hugh  Malyena,  against  William  Egaa,  directed  to  and  deliyered  to 
Martin  Weltse,  a  bailiff  of  said  Division  Court  The  bailiff,  under 
the  warranty  seised  certain  goods  and  ohattels  as  being  the  proper^r 
of  William  Egao,  but  which  were  claimed  by  Solomoa  W.  RusseU 
as  his  property  under  a  chattel  mortgage.  On  the  81st  May  an 
interpleader  summons  issued  out  of  the  Piylsion  Court,  requiring 
the  claimant  and  the  execution  creditors  to  appear  before  the 
court  on  Uie  Ist  July  last.  On  the  let  July  last  the  issue  waa. 
tried,  and  judgment,  upon  certain  legal  questions  raised  as  to  the 
yalidity  of  the  chattel  mortgage^  reseryed  till  1st  September  last. 
Between  the  Ist  July  and  1st  September,  the  esecntion  creditors, 
defendants  in  the  issue,  applied  for  and  obtained  a  writ  of  eertio- 
rari for  the  remoyal  of  the  issue  into  the  Queen's  Beoch»  on  the 
ground  that  seyeral  difficult  questions  of  law  had  arisen  on  the 
trial  of  the  issue. 

Ja$k9m  afterwards  obtained  a  summons  calling  on  the  ezecn 
tion  creditors  to  show  cause  why  the  order  for  the  eertiorari  should 
not  be  set  aside,  the  tertiorari  qnaahed,  and  a  proeMkmh  issue, 
on  the  groand,  among  others,  tiiat  the  issue  was  not  remeyable  hy 
certiorari,  not  being  for  the  recoyery  of  ^debt  or  damages"  wHhii^ 
the  meaaiag  of  sec.  81  of  Coa.  Stat  V.  0.  cap.  18  (DirisloaOourt 
Act).    He  cited  Besfina  y.  Doty,  18  XT.  C.  Q,  B.  898. 

Sleveruon  showed  cause. 

BiQHABDs,  J,,  made  the  summons  absolutei  aad  ordered  a  jro-» 
eedmdo  to  issue. 

UNITED   STATED    LAW    RlEPORTt* 


m^^r^'m^mmrm^mm 


Wtsxoop  y.  Wtnkoop. 

A  trM^hM  ao  rigrlit  or  control  of«r  the  hadj  of  her 
itgM  of  thanext  efklB  to  tlie  ~ 


lni|bud;|t  lathe 


Appeal  fh»B  the  ^decree  of  the  Court  of  Commoa  Pleas  of 
Schuylkill  Co.,  sitting  in  Equity. 

RiAD,  J. — So  uniyersal  is  the  right  of  sraalture,  that  the  com- 
mon law,  as  it  seems,  casts  the  duty  of  proriding  It,  and  of 
carrying  to  the  graye,  the  dead  body  decently  coTcred,  upon  the 
person  under  whose  roof  the  death  takes  place ;  fbr  such  persona 
cannot  keep  the  body  unburied,  nor  do  anything  which  preyenta 
Christian  burial ;  he  cannot  therefbre  cast  it  out,  so  as  to  expose 
the  body  to  vlotatloD,  or  to  oflbnd  the  fbalioga  or  endanger  thf 
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health  of  the  IWing ;  and  for  the  same  reason  he  cannot  carry  the 
dead  body  unooTered  to  the  grare ;  Rt^,  t.  Stevfart^  12  Adolp  & 
SUi«,  778,  40  K.  C.  L..  The  exeoator  or  adminiatrator  mast  bury 
the  decased  in  a  manner  suitable  to  the  estate  he  leaves  behind 
him,  and  snoh  funeral  expenses  are  placed,  by  an  Act  of  Assembly 
in  the  first  class  of  preferred  debts.  Where  the  body  is  decently 
and  properly  buried  in  an  appropriate  place,  such  as  a  family 
yault,  or  burial  lot  in  a  churchyard,  in  or  near  the  neighbourhood 
of  the  residence  of  the  decedent,  it  would  seem  that  all  was  per- 
formed which  the  law  required  of  the  liring.  The  duty  of  the  ex- 
ecutor or  administrator  is  OTsr,  and  also  his  rights,  except  in  case 
of  an  improper  interference  with  the  grare,  the  body,  or  the  grare 
clothes  of  the  deceased.  The  claims  of  society  hare  been  entirely 
satisfied.  It  is  of  rare  occurrence  that  any  dispute  arises  after 
the  burial,  or  that  any  case  has  been  submitted  to  a  court  for  its 
decision.  The  law  of  burial,  in  its  relations  to  the  place  of  inter- 
ment and  the  protection  of  the  dead  body,  was  discussed  at  great 
length  by  the  Hon.  Samuel  B.  Ruggles,  in  a  rery  learned  report 
to  the  Supreme  Court  of  the  City  of  New  York,  in  the  matter  of 
the  widening  of  Beekmau  street,  which  took  away  certain  ranlts 
for  the  burial  of  the  dead,  and  required  the  disinterment  and 
reinterment  in  some  other  place  of  the  dead  bodies  contained  in 
them.  Besides  the  raults,  the  bodies  contained  in  eighty  grares, 
amounting  to  about  one  hundred,  were  all  disturbed  and  remored 
by  the  church.  In  one  of  the  grares  lay  the  body  of  Moses  Sher- 
wood, indicated  by  a  marble  head-stone  bearing  the  name  of 
**  Sherwood."  His  daughter,  Maria  Smith,  acting  for  herself  and 
her  sister,  and  for  the  descendants  of  her  brothers  and  sisters,  fite 
in  all  who  hare  died,  didmed  that  the  remains  of  her  father  be 
reinterred  in  separate  grares  in  such  suitable  locality  as  she  might 
select,  that  the  existing  monument  be  erected  orer  such  grare,  and 
that  the  necessary  expense  be  defrayed  out  of  the  funds  in  court 
The  referee  was  of  opinion  that  the  claim  should  be  allowed,  and 
submitted  to  the  court  certain  conclusions  of  which  the  second  and 
third  were  as  fbllows :  **  2.  That  the  right  to  bury  a  corpse  and 
to  preserre  its  remains,  is  a  legal  right  which  the  courts  of  law 
will  recognize  and  protect  8.  That  such  right  in  the  absence  of 
any  testamentaiy  disposition,  belongs  exolusirely  to  the  next  of 
kin." 

After  bearing  counsel  upon  the  report,  the  court  eonfirmed  it  in 
all  respects,  awarding  $100  to  Maria  Smith,  as  next  of  kin  of 
Moses  Sherwood,  directing  her  with  that  sum  to  reinter  his 
remains,  and  erect  at  his  grare  the  monument  taken  in  widening 
the  street,  and  .declaring  her  endtled  to  the  possession  of  the 
remains  and  of  the  monument  for  that  purpose;  6  Bradford's 
Reports,  Appendix,  608,  602. 

Colonel  Francis  M.  Wynkoop  died  suddenly  from  an  accidental 
gunshot  wound,  at  his  residenoe  Valencia,  Schuylkill  county, 
Pennsylrania,  on  Sunday,  the  18th  day  of  September,  1857,  and 
was  buried  in  the  course  of  the  week  in  the  burial  lot  of  his 
mother,  Angelina  C.  Wynkoop,  in  the  Mount  Laoral  Cemetery, 
belonging  to  the  Rector,  Church  Wardens  and  Vestrymen  of 
Trinity  Church,  PotUrille,  in  the  said  borough  of  PottsriUe,  with 
military  honors,  the  deceased  haring  serred  in  Mexico,  in  com- 
mand of  a  rolunteer  regiment  principally  raised  in  Schuylkill 
county.  Some  days  after  his  widow  took  out  letters  of  adminis- 
tration, in  Schuylkill  county,  upon  her  husband's  estate.  On  the 
10th  of  Norember,  1858,  in  pursuaoce  of  the  orders  of  his  widow, 
the  complainant,  an  undertaker,  called  on  one  of  the  church 
wardens  for  the  key  of  the  cemetery,  in  order  to  take  wp  and 
remore  the  remains  of  her  husband  to  Laurel  Hill  Cemetery,  near 
Philadelphia,  which  was  reftised  in  consequence  of  a  notice  from 
the  mother  and  next  of  kin  of  the  decedent,  and  in  whose  lot  he 
was  buried. 

6a  the  80th  of  the  same  month  the  widow,  in  her  own  right  and 
as  administratrix,  filed  a  bill  in  equity  in  the  Court  of  Common 
Pleas  of  Sohujlkill  County,  against  Angelina  C.  Wynkoop,  (the 
mother,)  John  £.  Wynkoop,  (a  brother,)  Anna  M.  Wynkoop,  (a 
sister,)  Thomas  J.  Atwood,  and  the  Rector^  Church  Wardens  and 
Vestrymen  of  Trinity  Church,  PottsriUe,  praying  an  injunction 
commanding  the  mother  and  the  said  corporation  to  permit  the 
plaintiff  and  her  agents  to  remore  the  body  of  the  deceased.  Upon 
the  hearing  on  bill,  answers  and  proofb,  the  court  below  decreed 
l^at  an  iigunction  be  issued  according  to  the  grayer  of  the  plain- 


tiff against  the  defendants,  from  which  an  appeal  was  taken  by 
the  mother,  Angelina  C.  Wynkoop. 

The  bill  aMerts  a  fixed  legal  right  ia  the  plaintiff  in  two  capaci- 
ties, 1st,  as  administratrix,  2ad,  as  widow.  As  to  the  first,  the 
absolute  duty  to  bury  terminated  with  the  burial,  and  no  subse- 
quent expenses  would  be  a  legal  charge  upon  the  estate  of  the 
decedent,  whertber  sclrent  or  insolrenl  2.  As  widow,  in  this  case 
she  would  appear  to  hare  no  rights  after  the  interment  Suppose 
a  woman  has  had  three  husbands,  who  hare  all  died  learing  her  a 
widow,  (8  Rawle,  804,)  is  she  to  be  burdened  with  the  duty 
and  reeted  with  tiie  charge  of  their  three  bodies  against  the  ex- 
pressed wishes  «f  the  biood  r«latioas  and  next  of  kin  of  each  T 

Bat  it  is  said  there  was  an  agreement  or  promise  made  by  all, 
or  some  of  the  relatires  of  Colonel  Wynkoop  to  the  plaintiff,  when 
she  was  eridently  labouring  under  great  mental  excitement,  almost 
amounting  to  insanity,  in  order,  as  It  would  anpear,  to  restore  her 
to  a  stale  of  oonpaiatire  calmness.  The  appellant,  in  her  answer 
says,  <*said  complainant  asserted  that  the  body  of  said  F.  M. 
Wynkoop  should  nerer  be  buried  at  all,  but  that  it  erer  should 
remain  with  her.  Her  nerres  were  wrought  up  to  the  highest 
state  of  axoltament,  and  consequently  her  reason,  for  the  time, 
was  almost  shattered."  The  appellaat  mast  poaiti^y  denies  that 
she  erer  made  any  such  promise  or  agreement,  and  the  eridenoe 
in  the  cause  does  not  prore  her  positire  and  unqualified  assertion 
to  be  untrue.  This  ground  therefore  fails,  and  the  right  of  the 
appellant  is  founded  upon  her  position  as  mother  and  next  of  kin. 
Besides  the  fact  that  the  body  of  her  son  is  deposited  in  her  burial 
place  in  consecrated  ground,  and  that  he  was  buried  with  the 
ceremonies  of  the  church  and  with  the  honours  of  war,  is  sufficient 
to  jnstiiy  us  in  rsfosing  penuasion  to  a  removal  under  the  cir- 
cumstances. 

We  do  not  think  the  present  case  calls  for  the  interference  of  a 
court  of  equity,  and  therefore, 

It  is  ordered,  adjudged  and  decreed,  that  the  decrea  of  the 
Common  Pleas  of  Schuylkill  County  be  rerersed,  and  the  bill  be 
dismissed. 

GENERAL    C  O  fl  R  E  S  PO  N  D  E  N  C  E. 

Mcuier  €md  tentnU—Om,  SM.  U,C.  cap.  75,  tec,  l^^Admissi- 
hility  of  teHxinony  of  tervarU — Return  of  eonviciion, 

NiwcASTLt,  September  22, 1802. 

To  THK  Editoks  of  ths  Law  Journal.  j^ 

Dbax  8im, — Tour  opioion  on  the  following  points  will 
oblige. 

A  servant  sues  his  master,  before  a  Justice  of  the  Peace, 
for  non-payment  of  wages,  under  s.  12,  Con.  Stats.  U.  C.  o.  75. 

On  the  trial,  is  the  serraot,  or  in  oUier  words  the  pUuntiff,  a 
oompetent  witness  ? 

And  in  oaae  of  an  appeal,  is  Uie  Jvatioe  obliged  to  r«tani 
his  cooriotton  to  the  Sessions  f 

I  ask  yoar  opinion  with  do  view  of  benefttting  myself  in 

any  matter  now  in  my  hands,  for  I  have  none ;  bat  simply  as 

a  matter  of  general  interest,  on  which  difllttent  opinions  are 

entertained.  Yoara  traly, 

Ikquibsk. 


[Our  oorrospopdent  puts  two  questions,  both  of  whioh  are 
of  much  general  interest  •We  therefore  answer  them. 

L  The  first  depends  upon  the  effeot  to  be  given  to  Con. 
Stat.  U.  0.  cap.  75,  seo.  12,  read  in  connection  with  Con.  Stat. 
U.  0.  cap.  32,  sec.  36«  We  oan  find  no  authority  in  point. 
In  the  absence  of  such,  we  can  do  no  more  than  expreis  oar 
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opinion  on  the  question  aabmitted*  We  look  apon  the  pro- 
oeeding  nnder  eeo.  12,  cap.  75«  Con.  Stat.  U.  €.,  more  in  the 
nature  of  a  oivil  than  a  oriminal  proeeedinj;.  Still,  we  are 
not  prepared  to  say  that  for  this  reason  the  testiboiony  of  the 
servant  should  be  ezoluded.  It  is  clearly  admissible  under 
sec  3  of  Oon.  Stat  U.  0.  cap.  82,  which  enacts  that  ''No 
person  oiFered  as  a  witness  shall,  by  reason  of  inierest,  be 
ezdnded  from  giving  evidence,  either  in  person  or  by  deposi- 
tion, aooording  to  the  praotioe  of  tiie  eourt^  ^  the  trial  of  any 
Issue  joined,  or  of  any  matter  or  questlen,  or  on  any  inquiry 
arising  on  any  suit,  action  or  proceeding,  civil  or  criminal,  in 
any  courts  or  before  any  judge,  jury,  sheri£^  coroner,  wMgia^ 
traUf  or  person,  having,  by  law  or  by  ooBfent  of  parties, 
authority  to  hear,  receive  and  examine  evidence/'  The  only 
question  is,  whether  it  comes  within  the  esceptiona  stated  in 
sec  5  of  the  same  act  It  is  declared  by  sec  5,  that  the  aet 
shall  not  render  competent,  or  authorise  or  permit,  Ist,  any 
party  to  any  suit  or  proceeding  inditidmUy  named  on  the 
reoord  ;  2nd,  any  claimant  or  tenant  of  premises,  sought  to  be 
recovered  in  ^ectment ;  3rd,  the  landlord  or  other  person,  in 
idioee  right  any  defendant  in  replevin  may  take  cognisance ; 
4th,  any  person  on  whose  immediate  or  individual  behalf  any 
action  may  be  brought  or  defended,  either  wholly  or  in  part ; 
5th,  or  the  husband  or  wife  of  any  such  party ;  to  be  called  as 
a  witness  on  behalf  of  such  party. 

If  the  proceeding  under  sec  12  of  Con.  Stat  U.  C.  cap.  75, 
oomes  within  any  of  these  exceptions,  it  must  be  the  first 
That,  however,  does  not  ezolnde  the  testimony  of  every  par^ 
to  every  proceeding,  but  only  Uie  testimony  of  a  party  "indi- 
vidually named  on  the  record.'^  We  construe  these  words  to 
mean  that  the  restriction  applies  only  where  there  is  a  reoord, 
in  which  the  party  can  be  or  is  named.  There  is  no  record 
on  a  proceeding  before  a  magistrate  under  sec  12  of  Con.  Stat 
U.  0.  cap.  75.  So  that  after  tha  best  oonuderation  we  have 
been  able  to  give  the  matter,  we  think  the  teslimony  is 
admissible. 

This  oondusion  is  strengthened,  Ist,  by  a  reference  to  the 
language  of  sec  12  of  Con.  Stat  U.  C.  cap.  75,  which  enacts 
that  "  any  one  or  more  of  such  Justices,  upon  oath  of  any 
such  servant  or  labourer,  against  his  master  or  employer,  oon. 
ctming  any  misusage,  Ac,  may  summon,  ftc,''  clearly  in- 
tending that  the  oath  of  the  servant  for  the  purpose  expressed, 
if  not  for  all  the  purposes  of  the  section,  is  admissible  evi- 
dence ;  2nd,  by  universal  practice.  We  know  of  no  ease  in 
vriiieh  SQoh  testiflsoay  has  been  excluded.  We  know  that  it 
has  been  reeeived  in  amy  proceeding  of  the  kind,  of  which 
we  httve  any  knowledge.  We  know  that  in  one  reported  ease, 
where  the  testimony  appears  to  have  been  received  without 
oljection,  the  servant  was  afterwards  prosecuted  for  peijury , 
(See  Begina  v.  Walker,  21  U.  C.  Q.  B.  34.) 

n.  The  second  question  may  be  answered  much  more  briefly 
than  the  first  Our  answer  is  in  the  negative.  The  question 
is  so  decided  in  JSonn^  gin  lorn  t.  Jbner,  21  U.  0.  Q.  B.  870. 
An  order  under  sec  12  of  Con.  Stat  IT.  C.  cap.  75,  is  there 
held  not  to  be  a  conviction  within  the  meaning  of  Con.  Stat 
U.  C.  cap.  124,  sec  1.— Eds.  L.  3*\ 


REPERTORY. 


Q.B. 


COMMON  LAW. 


BAariiBTT  V.  Wblls. 


Jan,  17. 


PUading-^Departure—Replication  on  equitahUgroyndt^Fraudtdeni 

mitrepretentaUon  by  Infant. 

A  Fraudulent  representation  by  an  Infant  that  he  was  of  fall 
age,  whereby  the  plaintiff  was  iDdaoed  to  oontraet  with  hin,  oaanot 
be  pleaded  as  a  repUoation  on  equitable  grounds  to  plea  of  infancy 
to  an  action  for  goods  supplied. 


C.P. 


Bawsok  t.  HAanis. 
CoMtM^Ntw  IHal-^Oo§t$  to  abide  the  event. 


Jan,  21. 


In  an  action  upon  a  declaration  containing  counts  for  wrongfal 
dismissal,  and  also  a  common  count  for  work  and  labour,  a  veidiot 
was  found  for  the  plaintiff  on  the  special  counts,  and  for  the  defend- 
ant on  the  eommon  count  A  new  Uial  having  been  granted,  the 
costs  of  the  first  trial  to  abide  the  event  of  the  cause,  a  verdict 
was  found  for  the  defendant  on  the  special  counts,  and  for  the 
plaintiff  on  the  common  count. 

EM,  that  the  plaintiff  was  not  entitied  to  the  costs  of  the  first 
trial,  on  the  ground  that  the  cause,  the  event  of  which  the  costs 
were  ordered  to  abide,  sequified  the  cause  of  action,  in  respect  of 
which  the  rule  was  obtained  by  the  defendant,  and  upon  which  he 
was  successfhl  In  the  second  trial. 


C.  P. 


Hakmaok  v.  Wexti. 


Jan.  14. 


9  &  10  Vie.  cap,  ^^-^NtgUgenee^  prima  faeie  eeidenee  of, 

A.  bought  a  horse  at  a  public  atlction,  and  on  the  following  day 
when  riding  it  in  the  pubUc  streets,  it  ran  away,  and,  rushing  on 
to  the  pavement,  knocked  a  man  deWn,  who  died  ttotn  the  effects 
of  the  injuries  he  received,    to  an  action  by  the  widow, 

Hetdj  that  neither  the  fact  of  defendant  Ming  on  the  pavement, 
nor  that  of  his  riding  in  the  public  streets  a  strange  horse,  which 
he  had  only  bought  the  previous  day,  were  prima  fkeie  eridenoe 
of  negUgenoc 


G.  C  A. 


Jan.  1& 


RioniA  ▼.  Baih. 

Mudemeanof^'^ttempt  lo  eoatmU  a  ftlMsg. 

The  prisoner  was  indicted  for  breaking  and  entering  a  ihop,  with  • 
intent  to  commit  felony,  which,  by  24  S  26  Vie.  cap.  96,  sec  67, 
is  made  ftlonr.    He  was  seen  upon  the  roof,  where  a  hole  was 
found  broken  in;  but  there  was  no  evidence  of  his  having  entered 
the  building. 

The  jury  were  directed  that  tf  they  thought  he  broke  the  roof 
with  intent  to  enter  the  shop  and  steal,  they  might  find  him  guilty 
of  misdemeanor  In  attempting  to  eomndt  that  ftlohy,  and  they 
found  him  guilty  of  the  misdemeanor. 

BM,  that  the  conviction  was  Tig^t 


V.  C  A. 


Jan.  1^ 


KaonrA  t.  SvAnnvnY. 

FaUt  preienee* — Venue, 

The  veniie,  In  an  Indictment  for  obtaining  sheep  by  false  pre- 
tences, was  laid  in  county  E.,  where  the  prisoner  was  convicted. 
It  appeared  that  the  sheep  had  been  obtained  by  the  prisoner  in 
county  M.,  and  that  he  conveyed  them  into  county  B.,  where  he 
was  apprehended. 

fTeitf,  that  he  had  been  indicted  in  a  wrong  county. 


Akooha  v.  Mabks.  Jan,  IS. 

Sill  of  ezehang^^Sotder — Ageneg — Ratification  of  aett  of  agent. 

A.,  the  real  owner  of  a  MU  of  exchange,  endorsed  it  in  blank, 
and  delivered  it  to  an  attomciy  ferthe  purpose  of  his  bringing  an 
action  upon  it  in  the  name  of  B.    B.  was  not  aware  of  the  trans- 


ISBO 
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[Oq^omr^ 


aetlon  at  the  timo,  iMit  «n'a  preitoiu  owuloii  had  anthoriied  the 
■attoniflj  to  hiiog  «  aimUar  -aatkn.  JUUt  motion  brought,  B.  rati- 
fied the  proceedings. 

Beld,  that  Uie  former  anthoritjr  of  B.  to  the  attorney ;  that  the 
dettTery  of  the  bill  endorsed  in  blank,  and  therefore  payable  to 
bestrer,  to  the  agent  of  B.,  «nd  Bi^  snbeeqnent  assent  to  the 
a4stion,  -eonstitnted  B.  the  iioldAr.4)f  the  bill,  and  •nsUed  him  to 
sue ;  and  that  the  vatifiwktiDB  wm  «9Qal)jr  /good  before  or  after 
aetlon  brought. 


Mmni  -airB  AsonuE  v.  IdUfttiB. 


Jan,  17. 


JBvidenc^^Admunbilily  of  Utter  to  tMrdperty  U9ptirt'ofik»  retpettas 
— OlffeeHon  thatetmbe  4mkm  otUff  at  the  truU, 

The  bnyer  bought  goods  of  the  «eUert  aad  gare  B.  as  a  referenoe , 
to  his  (the  buyer's)  trustworthiness.  On  the  issue,  whether  the 
buyer  bought  the  goods  on  Ids  own  aooomit  or  on  aoeonnt  of 

Mdd,  tint  m  litter  rnmnitiie  ivUerstottelr^ignt,  dh^eotfaigliim 
to  uake  dnqniries  «f  B,  eoBoernkig  the  Imyer,  «nd  ststlag  ithvt 
•tiiey  (ibe  aeUen)  Md  ailfl  tbevnooito  an  soommt  «f 'G.  ftCIo*,  was, 
aspart  of  the  T#t;|r««in,4Mtween  the  Imyer  isnd  lhe«elkers,4sdmlB- 
•siMe  *to  prove  Ahat  ^tfae  «eltas  aold  on  anoonflt  of -6.  ft'Os.,  «iid 
not  of  the  buyer. 

iAnoiyeotioo  to  the  ateiaribUUgrof  a  deoameBtioii  lhe<;groiind 
'Of -a  ddlBot  'whichmi^'hKfB  heenTemedM  at ;tfie trial,  ^ean  only 
he^talMaaAtkeitrkl. 


BX.C. 


Wnmoui  ▼.  Bmith.      J9w,  BO.  Dm.  1-2. 


Award^Plea-^7M  iid  agard^ViteonSuei  of  Arbitraton. 

The  referenoe  was  to  two  arbitrators;  *and  it  was  agreed  by  the 

parties  that,  inisaae  of^u^y  diffioally  arising,  the  asbitraters  might 

take  the  c^inion  of 'B.    Difficulties  did  arise,  and  the  arbitrators, 

"Without  disolosiog  the  difficulties  to  B.,  agreed  to  take  his  adTioe 

and  adapt  his  opinion,  which  th^  did,  and  awarded  aooordiogly. 

The  award  was  TsUd  in  form,  and  purported  to  be  made  t^  the 
arbitrators  Qpon  all  the  matters  in  dilFerenoe  referred  to  them. 

Eitd,  reversing  (he  Judgment  of  the  Court  of  Backeqaer,  that 
^Whether  or -no  the  award  was  liable  to  be  set  aside,  on  the  ground 
of  misoonduot  "by  the  arbitrators,  yet  Uiat  such  defence  iTu  not 
admissible  under  a  plea  of  nul  tiel  afford. 


Babtholomiw  ▼.  Hiu..  7an,  16. 

Sui  of  xtt/SuMff^   xfotioe  yf  AinOfioi*,  'wwstr  "on  fUtiMMwom  of, 

IL 'pMUfse  tO'pi^y 'the  'Ssnount  df  'a  'bill  "Oi  crjuiliaDge * naSe^  a 
person  applyins-onbehidf  *of  "flie^faolderi^s'eiidedoe  of  saiisdmis- 
«ion  df  nottoem  cUflAionor. 


(Q.  B.  tenr  V.  rDpjmni. 

Charter  pariif — iCfonditi(mi:preuduit^ltul^  endmi  •tytuhuiom. 

A  Charter  party  commenced  in  the' feltowtag^teans^'Jtiia 'this 
day  agreed  between  A.  B.«  itoq,,  omerof  ^the  vessel  .Hisrlaftafi, 
of  420  tons  or  thereabouts,  now  in  the  port  of  Amsterdam,  and 
J.  B."  (the  charterer},  '&c. 

iifW,  that  the  woios  ««iioW'ln.the^;ieft'Of  Amsterdam,*' <did«mt 
oonstitute  a  statement,  the  truth  of  which  was  a  condition-prece- 
dent to  the  liability  of  the  charterer  for  the  noa-performanoe  of 
"file  contract  to  load, 'dEo. 


Caora  ^.  SzxvaM. 


JAM — Prtvileffed  eommunieatioH. 

The  defendant,  bearing  that  a  tradesman  had  been  hoaxed  by  a 
letter  written  in  his  iiame,  mid  OTtterhrg  a  certain  article,  wrote 
"to  the  tradesman  (in  saswet'to-An  appUoation  from  him)  a  letter, 
to  the  eifect  that,  in  his  opinion,  the  letter  was  written  by  the 
plaintiff.  It  tamed  outthat  it^as  not ;  but  the  Jury  found  that 
*'tbe  defettda&Vsiaeere^  believed  that'it'was. 

dSMtf,thati«t«ii<iMiM  letter^as.«4IM'(i«^UA  WMidOttbtfitl)  it 


^KoifLwr  *f,  dtmmom, 

Confrwt'^'ParcH'^RfimUan  into  wrMitg — Et^itnee, 

1Vhen,  after  a  parol  contract,  before  the  parties  separate,  one 
asks  tiiat  In  may  hate  m  note  of  it,  which  putports  to  oontaia  Hie 
^Oilraot,  ud  ^oas  eentaim  aH  the  esasiitial  aicments  «f  ii,  <the  lat> 
ter  jDUst  be  takes  to  oontaia  the  terms  of  the  oontsaot,  aad  lh« 
preTions  j^an>l  contract  cannot  be  referred  to. 


SmsMniMMr  t.  TBOkvvoir  ioiD  mtnmaL      Ihn.  14 

'J\ii  laewJI^^IyldWKfy  of  ^^<trtni  partnep^AtU  a$  innutger  md 

itupnrtKer^ 

Apwioa iM^ng  aSwaeed  jnesey  to  .a  >traa«r mnder  as  agm- 
mn^4nm  shara  i^  the  profits,  no^tper  ee  eceatiagm  pannersli^ 
and  having  appeared  in  the  hnsinesB,  doing  acts  which  might  well 
be  done  either  as  partner  or  as  manager,  but  in  no  other  way 
%olffing1iiiBe^  out  as  a  'partner,  mithongh  so  held  out  iTtlhoul 
'his  teovMlge  hy  ^«  irate. 

ffOd,  notliahleaifeBAiHrftrfoedsa^iplM  iorthe  ^rpaaaa 
of  the  business,  even  on  his  own  orders^  signed  in  Ahe  name,  •afy  1« 
and  form  used  by  the  tender. 


Bnmmoii  ^noct  Mend)  ¥.  ^JsnUM.        ^aa.  tt. 
JlffOffMy  ttfitf  tUmt^Sfi^^fftne^^Atlamej^  pafing^totlf  p/  -oeHmjf 


Q^e'covt  will  net,  on  b -summary  appHes/Uon,  order  an*tittofiiey 
to  pay  the  costs  of  setting  aside  prooeedings  for  livegidasrtf  ,  mnm 
where  he  has  admitted  that  it  was  owing  to  his  error,  and  has 
promised  4o  payunless  there  is  clear  ovMendeofikeDiftmpo  cT^the 
s^fsnot,  «Bd  >that  it  sras  grees. 


Q.  B.  Jaossoh  ▼.  BvBBin.  ^an,  20. 

DoiU^JudgmeiU — Aciitm  on  certifieaU — 48  Geo,  UI.  eop*  46,  t.  4« 

Bjr  the  above  staAuteiit  is  provided  that  in  all  actions  upon  anf 

Segment  recovered,  the  plamtiiF  shall  not,  in  such  action  on  such 
dgment  teeovered  be  entMed  to  any  costs,  imless'fhe'eowrt'in 
<wUohrtfaaMlumiaTbBo«ght,flr'a  jn^  ttfaeiattf,  ihaU  isthflmte 
osder. 

In  an  action  on  a  judgment,  with  a  count  Ibr  other  causes  of 
action,  the  plaintiif  may  recover  costs  without  an  order  of  -flie 
•oourt«r*  Ja4ge. 


>*»*.^i»i^      i  1 1 1  ■  .■  ^.  ■ 


T^^^^^nSiiSfffi^^^nff^>*TTBfff«s^TWB^^ffff 


NTMCMT8   TO  OiF^I«£|   JbCu 


J^OXAIUU  BIRBLia 

Ooiuxna ^Kauum,  of  ^xnrmosa,  Gentleman,  ito  heaHrots^ihiUio 
for  Tipper  Canada.   (Gazetted  September  6, 1862.) 

IticHABD  Low  Bknson,  .of  Port  Hope,  Bsgoire,  'Barrister-at-Xftir« 
to  be«  KotaryPnblic  for  tJ.*Canada.  (Gmetted  Sept  IB,  1862.) 

>H»mT  'BoflESRVDv,  ^  Ooflitt^wood,  Bsqnise,  ^  be  -a  Hotary -BslSie 
gfor^Vffer  fisnada:(Guofctad.fiepl«ahar  ^  XW^ 

CI0B09BRS. 
Muxmai  fin»r  Dszaeow,  el  ihoTownabtp  of  AJbAoa,  £flaali«,M.i^.p 
.to  be  an  Associate  OorooAr  ior  .the  United  XSountfiMiif  Xork 
and  PeeL    (Gacetted-S^tember^,  1862.J 

PBIPS  Llots,  of  Bobcaygeon,  JS8gnire,3f.D.,  to  be  a  Coroner  for 
'the'UnitedOomitiesOfi>etesbaron^«ndTietoria.  (Gasettod 
^September  18,  1862.) 


i.  I  ,  1   .111  1   I.I  ■'  .i'.i    ug 
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TO  OOanEftPON DENTS. 


GsOBOK  HoBUBON — Under  "  Division  Courts." 
iMQumxa— Under  "  General  Correspondence." 
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DIARY  FOR  NOVEMBER. 


1.  8stiirdfl^«*<«~* 

2.  SUNDilT. 

4.  TiMtdiV...~M. 
7.  FrId&T  •••«••••> 
9.  SUNDAY 

10.  Moada]r-....M 
U.  Wednesday... 

10.  8UNDAT 

17.  Mondaj.«..... 

21.  Friday  •mm**.. 

22.  ftotardi^.«... 

S3.  flUNDAY . 

94.  Mondi^  .M..M 


90.  WadmMdaj.. 
ST.  Thnrad^y.... 

98*    WAittf  —Mm»m,m 


Artidet,  Ac,  to  be  left  with  Seeretuy  of  Law  Society. 

20M  Smtdap  after  irMfy, 

Chancery  Bzam.  TMm,  Qoderiefa  and  Oorawall,  eoimnanaeg. 

Last  day  ibr  setting  dovn  for  bearing,  Ohanoery. 

Slst  Smtdav  <^Ur:mnUy. 

Last  day  Ibr  notice  of  hearing*  Ohanoery. 

Last  day  fixr  sAnrice  of  writ  Ooonty  Ooart. 

Vtnd  Simdaif  q/ter  Trinity. 

MxoH.  TsBM  beg.   Chan.  Hear.  T.oom.    BeoordMff  Oonrt  lita. 

Paper  Stay,  Q.  B. 

Paper  Day,  0.  P.    Declare  Ibr  Ooonty  Orart 

sard  Anday  Vttf' SVMy- 
Paper  Day,  Q.  B. 
Paper  Day,  0.  P. 
Paper  Day,  Q.  B. 
paper  Day,  0.  P. 
Miov.  Tttx.  eoda. 


Otarki  of  MnklMl  Omnolla  to  letein  No 

Tof  rea.  ratepayers  to  Rec.  OenL    Chan.  Hearing  Term  ends.* 
ao.  SUNDAY.^...  Ik  Smiajf  tn  JiabtetiL    St.  Andrew. 


IMPORTANT    BUSINESS    NOTICE. 

J^neui  indebted  tothe  Proprid&n  oftMtJtmmalamregiteMed  toremmkberthai 
tfB  WW  jMrf  ^wocooMiiff  Aooe  6flsnj4aced  inthtkandi  qf  Mutrt.  FtiUon  AArdagk, 
Miomeyt,  Bearrie,  for  cdOedion  ;  and  thai  otdy  a  prompt  rewnUtanee  to  them  wOl 


BUwithgriatrauetaneethatthBPnprietanhaMadapteitMtcmtnef  bulflk^y 
hoMbtmeampeaedfodoeoinorder  tomabU  them  to  meet  their  enrrmttspema 
sMwCM  are  verjf  heavy » 

K(0wthattheu$^Mf»'^»*<ifibeJowrnaii$toaeneraUyadmiUed,1lwouUnotbewt^ 
reammabietoea^eUthaitheProfBteionamidfUserioftheObmfUwotddaeoordUa 
Uberal  enpport,  inelead  qfaUowing  themedmt  to  be  tued/or  their  tubaeriptioHi. 


NOVEMBER,  1869. 

SLANDER  OF  FEMALES. 

The  law  of  England  is  said  to  be  the  perfection  of  reason. 
In  some  respects,  however,  it  is  defective.  In  one  respect, 
to  which  we  at  present  intend  to  advert,  it  is  barbarous. 

It  IB  now  held  that  an  imputation,  however  grose^  on  an 
occasion  however  public,  upon  the  chastity  of  a  modest 
matron  or  pure  virgin,  is  not  actionable  without  proof  that 
it  has  aeiuallj  produced  special  temporal  damage  to  her  of 
a  material  nature. 

The  law  is  unmindful  of  the  mental  suffering  which  the 
foul  slander  may  cause.  It  is  deaf  to  any  appeal  on  the 
ground  of  loss  of  society  or  friends.  But  the  moment  it 
is  shown  that  place  or  power  has  been  lest  by  reason  of  the 
slander,  the  law  is  alive  to  the  injury,  and  ready  to  award 
compensation.  Nay,  if  it  be  shown  that  the  value  of  a 
halfpenny  is  lost  in  consequence  of  the  slander,  the  law  is 
on  the  alert,  but  dead  to  everything  in  the  shape  of  suffering 
that  cannot  be  weighed  in  a  tradesman's  scales,  or  computed 
by  a  clerk  in  a  counting-house. 

The  law  in  this  respect  is  behind  the  age;  it  has  failed 
to  expf  nd  with  the  growth  of  intelligence. 

Words  which  import  a  crime  known  to  the  laws  are 
actionable  per  u  —  that  is,  without  evidence  of  special 
damage  resulting  from  them;  but,  no  matter  how  great 
the  turpitude  imputed,  no  matter  how  aggravating  the 
<dreumBtances,  no  matter  how  venomous  the  motive,  if  the 


words  spoken  .fall  short  of  a  known  crime,  the  law  is 
powerless  unless  substantial  special  damage  be  all^^  and 
proved. 

To  say  of  a  woman,  no  matter  how  low  her  moral 
character,  that  she  is  a  thief,  is  the  subject  of  an  action ; 
but  to  say  of  a  woman,  no  matter  how  high  her  position  in 
society,  that  she  is  a  prostitute,  is  not  actionable,  unless  it 
be  shown  that  in  consequence  of  the  words  so  spoken,  she 
lost  some  pecuniiuy  advantage. 

The  law  does  not  appear  to  look  upon  the  wrong  done  to 
the  woman,  except  so  fiur  as  it  affects  her  pocket,  or,  if 
married,  that  of  her  husband.  Even  discord  between 
husband  and  wife,  as  a  consequence  of  the  vrords  spoken, 
would  not  Qcem  to  be  of  itself  i^ufficient. 

Let  us  cj^mine  some  of  the  decisions  wl^ich  on  this 
subject  are  to  be  found  in  our  reports  of  decided  cases. 

If  the  declaration  merely  allege  that  the  plaintiff  was 
virtuous,  modest  and  chaste,  and  before  and  at  the  time  of 
the  slander  enjoyed  the  society  of  friendSi  living  wiih  them 
on  terms  of  mutual  respect,  oonfidence  and  intimacy,  all  of 
which  she  lost  by  reason  of  a  slander  on  her  character,  it 
would  not  be  sufficient;  but  if,  in  additiop,  it  allege  that 
her  friends,  before  the  speaking  of  the  slander,  gratuitously 
provided  her  with  meat  and  drink,  and  after  the  speaking 
of  the  slander  refused  to  do  so,  it  would  be  snf^cient, 
The  law  looks  only  to  the  substantial^.  Loss  of  society 
of  friends,  loss  of  respect  of  friends,  becoming  an  out- 
cast of  society,  pointed  at  with  the  finge  rof  scorn  at 
every  corner^ — all  is  nothing,  in  the  eye  of  the  law,  com- 
pared with  the  serious  loss  of  a  cup  of  tea,  or  a  piece  of 
bread,  which  one  has  been  accustomed  gratuitously  to 
receive.    (See  Moore  v.  Meagher^  1  Taunt,  39.) 

Indeed  the  rights  of  the  woman  are  wholly  disregarded. 
In  one  case,  though  she  was  the  real  sufferer,  and  suffered 
substantial  injury,  her  very  existence  was  ignored.  The 
wife  lived  apart  from  her  husband.  She  kept  a  boarding- 
house.  She  had  many  boarders,  and  had  good  credit 
among  tradesmen.  The  slanderer  appeared,  ^e  charged 
her  with  adultery  and  prostitntion.  Her  credit  forsook 
her;  her  boarders  left  her.  She,  in  consequence,  with  her 
husband  (who  joined  for  the  sake  of  conformity)  brought  an 
action  against  the  slanderer.  The  action  was  held  not  to  be 
maintainable.     (^Saville  et  cU  "v,  Sioeeny^  4  B.  &  Ad.  514.) 

It  would  seem  that  the  great  effort  of  the  law  is  to  defeat 
such  actions^  and  allow  the  wrong-doer  to  go  unwhipt  of 
justice.  In  a  case  where  the  danderer  alleged  that  he  had 
had'  connection  with  the  wife  of  plaintiff,  a  virtuous  womaD^ 
in  consequence  of  which  she  lost  the  society  of  her  friends, 
was  brought  into  public  scandal,  was  nearly  erased,  became 
very  unwell,  was  long  under  medical  treatment,  to  the  dis- 
grace and  impoverishment  of  her  husband,  the  action  was 
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held  not  to  be  maintainable.  Baron  Bramwell  thas  diflposed 
of  it  :~^'  The  qoestion  seema  to  me  to  be  one  of  some 
difficultj,  because  a  wrong  is  done  to  tbe  female  plaintiff, 
who  becomes  ill,  and  therefore  there  is  damage  alleged  to 
be  flowing  from  ihe  wrong;  and  I  think  it  did  in  &ot  so 
flow.  Bat  I  am  stmok  with  what  has  been  said  of  the 
novelty  of  this  declaration — that  no  sueh  special  damage 
was  erer  heard  of  as  a  ground  of  action.  If  it  were  so,  I 
am  at  a  loss  to  see  why  mental  suffering  should  iSot  be  so 
likewise.  It  is  often  adverted  to  in  aggravation  of  damages, 
as  well  as  pain  of  body.  But  if  so,  all  slanderous  words 
would  be  actionable.  Therefore,  unless  there  is  a  dis- 
tinction between  the  suffering  ef  mind  and  the  suffering 
of  body,  this  special  damage  does  not  afford  any  ground 
of  action.  There  is  certainly  no  precedent  for  such  an 
action,''  &o.     {AUsop  v.  Alhop,  5  H.  &  N.  534.) 

Here  we  find  an  eminent  judge  admitting  a  wrong, 
acknowledging  that  serious  damage  flowed  from  it,  and  yet 
powerless  to  apply  a  remedy  because  ^^no  precedent  for 
such  an  action''  could  be  fbund. 

The  Mthoh  subject  has  recently  been  under  discussion  in 
the  House  of  Lords.  Gkeat  difference  of  opinion  existed 
among  the  law  lords  on  some  points,  but  all  seemed  to 
agree  on  the  conclusion'  fliat  the  law  is  unsatisfkctory. 

The  facts  were  as  fbllows :— Lynch,  a  step-brother  of  Mrs. 
Knight,  imputing  to  Mrs.  Knight,  among  other  things, 
gross  levity,  and  asserted  that  she  had  been  all  but  seduced 
by  another  man  before  marriage.  Mr.  Knight,  aeCing  on 
this  imputation,  sent  Mrs.  Knight  home  to  her  &ther. 
Mrs.  Knight  (joining  her  husband  ns  eo-phintiff  for  con- 
formity) brought  an  action  against  Lynch,  alleging  the  loss 
of  the  society  of  her  husband  a»  special  damage.  The 
action  was  brought  in  Ireknd.  After  much  aigument, 
seven  out  of  the  nine  judges  decided  in  favor  of  the  action, 
and  the  vomaining  two  i^nst  it 

On  appeal  to  the  House  (^  Lords,  the  judgment  of  the 
Irish  judges  was  reversed,  and  the  action  held  not  to  be 
maintainaUe. 

Lord  Campbell  (Lord  Cranworth  inctining  to  the  same 
opinion)  held,  that  where  a  person  imputes  to  a  marrwd 
woman  adultery,  which  he  pretends  to  know  and  asserts  as 
a  &ct,  and  the  husband,  reasonably  believing  the  chai^  to 
be  true,  dismisses  her,  the  wife  is  entitled  to  maintain  an 
action  (joining  her  husband  for  conformity)  against  the 
slanderer  fov  the  special  damage  caused  to  her  bj  the  loss 
of  the  comfort  and  support  of  her  husbund. 

I^rd  Wensleydale  (Lord  Brougham  inclining  to  the 
same  opinion)  held,  that  a  married  woman  cannot  main- 
tain  an  action  for  being  deprived  of  the  society  of  her 
husband  through  the  slander  of  another  upon  her  oharaoter, 
though  the  husband  deserts  her  in  oonsequenca 


Lord  Wensleydale  held,  though  no  aetiDn  lay,  that  the 
desertion  of  the  husband  was  properiy  laid  as  special 
damage ;  for  to  make  words  actionable  by  reason  of  special 
damage,  the  consequence  must  be  such  a»— -taking  humao 
nature  as  it  is,  with  its  infirmities,  and  having  regard  to 
the  relationship  of  the  parties  concerned — ^might  fairly  and 
reasonably  have  been  anticipated  to  foltow  from  the  speak- 
ing of  the  words,  and  need  not  be  such  as  woutd  reasona- 
bly follow.    (Lifnch  V.  Kntghi,  5  L  T.  N.  8.  2^1.) 

So  long  aa  this  state  of  the  law  continues,  it  is  a  mockery 
to  boast  that  under  our  law  there  is  no  wrong  without 
a  remedy.  Wrongs  of  the  most  maHgnant  type  may 
be  inflicted  ^with  impunity.  Heform  is  seriously  needed. 
We  trust  that  Lord  Brougham  will  soon  be  induced  to 
add  one  more  to  the  many  law  reforms  for  which  we 
are  indebted  to  him.  It  is  distressing  to  know  that  our 
law,  which  is  said  to  be  the  perfection  of  reason,  is  really 
an  outrage  upon  reason.  It  holds  out  indemnity  to  eveiy 
foul-mouthed  sfainderer  disposed  to  maKgn  all  that  is  near 
and  dear  to  us. 


APPEALS  FROM  COUNTY  COURTS. 


It  is  the  practice  of  some  county  court  judges  to  decide 
all  cases  before  them  without  stating  the  reasons  upon 
which  their  decisions  proceed.  We  have  more  than  once 
drawn  attention  to  the  fact,  and  expressed  a  doubt  whether 
or  not  such  a  course  would  be  upheld  on  appeals  to  the 
superior  courts  of  common  law. 

Recently  wo  find  that  the  matter  has  been  under  the 
consideration  of  the  Court  of  Common  Pleas,  and  that  the 
Chief  Justice  of  that  court,  in  deKvering  juc^ment  in 
Ockerman  v.  Blaeklock,  used  the  following  language  :— 

"  I  cannot  help  observing  that  in  this  and  every  other  appeal 
entered  during  this  term  from  this  county  court  (Hastings^ 
and  there  have  been  several,  tbe  learned  judge  lias  oertified 
the  formal  proceeding?,  pleadings  and  eridenoe  in  the  cause, 
with  a  copy  of  tbe  notes  taken  by  hi»  of  tlie  arguments  of 
counsel  before  him  in  terra ;  but  he  has  not  given  us  tbe 
benefit  of  knowing  what  be  said  or  delivered  as  bis  judgment, 
or  whether  in  fact  be  said  any  thing  more  than  that  tbe  rule 
was  discharged,  or  that  be  gave  judgment  in  favor  of  plwntiflT 
or  defendant,  as  tbe  case  might  be.  He  does  not  communicate 
the  reasons  which  influenced  bis  conclusion,  nor  the  authori- 
ties or  principles  on  which  be  acted. 

**  Tbe  statute  regulating  these  appeals  requires  tbe  judge  to 
certify  tbe  pleadings  in  tbe  eaase,  and  all  motions,. vules  or 
orders  made,  granted  or  refused  therein,  togetlier  with  bis 
own  charge,  judgment  or  decision  thereon,  and  when  there 
has  been  a  trial,  the  evidence  and  all  objections  and  exceptions 
thereto. 

•^  It  may  be  that,  construing  the  statute  according  to  its 
I  very  letter,  {t  is  enough  in  relation  to  a  rule  nin  that  has  been 
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gnmted  to  retora  a  eopy  of  the  rale  dispoMig  of  it,  bot  if  this 
be  80,  which  I  do  not  assume,  I  think  the  trae  spirit  of  the 
aot  woald  be  more  certainly  complied  with  by  certifying;  a 
copy  (if  it  were  written)  or  a  statement  (if  it  weie  verbal]  of 
the  oharge  to  ^  jury,  or  ihe  judgment  or  deeisioa  of  the 
learned  j adge.  The  words  used,  **  his  own  charge^  judgment 
or  deetsion,''  seem  to  import  more  than  a  mere  setting  forth, 
as  in  this  case,  that  the  '^ judge  afterwards  duly  gave  his  de- 
wioa  «nd  judgment  on  the  same  rule^  whiob  was  that  the 
same  slumld  be  disdiarged.'' 

'*  It  is  so  well  established  and  time-honoured  a  practice  for 
judges  to  gi?e  the  reasons  for  tbeir  decbions,  that  in  common 
understanding  when  we  speak  of  the  judgment  or  deoision  of 
any  judge  siting  in  term,  we  refer  to  the  report  of  what  he 
said,  when  tiie  conrt  disposed  of  the  mattw  before  it,  though 
technicaHy  speaking  the>tid!(;m«n<  is  the  disposal  of  the  matter 
by  the  court,  and  not  the  opinion  of  each  particular  judge.  It 
may  be  weU  argued,  that  this  is  what  the  legfislatiiM  intended. 

•*The  superior  oourts  have  not  as  yet  been  called  upon  to 
decide  this  question,  for  the  almost  uniyersal  practice  of  the 
learned  judges  of  the  county  eour&s  has  prevented  its  arising. 
They  have  in  ^sneral  shewn  a  praiseworthy  anxiety  to  ex^pkuk 
fully  the  grounds  of  their  judgments,  and  I  have  very  often 
derived  mnoh  help  from  the  learning  and  ability  their  judg- 
ments have  displayed.^' 

It  is  to  be  bopod  that  after  this  expression  of  opinioBy 
the  county  court  judges,  one  anS  all,  will  show  a  deter- 
mination to  render  uneoessaiy  the  decision  of  the  question 
raised.  Many  judges  ha?e,  as  menttoned  by  the  Chief 
Justice,  '^  shewn  a  praisewortiiy  anxiety  to  explain  fully 
the  grounds  of  4heir  juclgiBentB/'  The  iew  who  have 
bitheito  fhiled  to  do  so,  no  doabt  witi  heresflber  be  too  glad 
to  do  what  is  e^iected  of  them,  without  waiting  for  a 
formal  a^jndication  on  the  question  whether  or  not  the  law 
is  compulsory. 

The  judges  of  the  superior  oooxis  evinoe  a  stroQg  desire 
to  support  the  decisions  of  county  court  judges  wheneTer 
impeached.  The  least  county  court  judges  can  do  is  to 
assist  tke  judges  of  the  snperior  oowts  ia  the  dischaige  of 
a  doty  important  in  its  nature  and  impoTtant  in  its  results. 


SELECTIONS 


ON  THE  LIABILITY  OF  MASTER  TO  SERVANT  IN 

CASES  OF  ACCIDENT* 

The  Bin  on  this  snlyect  which  was  introduced  this  session 
by  Mr.  Ayrton  and  rmected  by  the  House  of  Commons,  pur- 
ported to  extend  the  liability  of  the  master  certainly  to  two 
cases  where  at  present  he  is  not  liable,  namely,  (I)  where  the 
aooident  is  caused  to  the  servant  by  default  of  tacude  or  ma- 
chinery, though  the  maater  is  not  proved  to  have  been  guilty 
of  any  persoi^  negligence ;  (2)  where  the  aooident  is  caused 
bv  the  default  of  a  iel&w-servant ;  and  perhaps  to  a  third  case, 
(3)  where  the  accident  is  caused  to^  the  servant  by  the  negli- 
gence of  the  master  in  not  furnishing  proper  machinery,  the 


servant  having  undertaken  or  continued  the  work  with  know- 
led^  thereof.  Theee  three  oases  were  dealt  with  by  the  first 
section  of  the  Bill  in  these  terms:  "  Whenever  any  workman 
or  servant  shall  be  injured  ia  oonseqnenee  ef  his  master,  or 
any  other  person  enployed  by  his  master,  not  doing  any  aot 
or  providing  any  thing  which  mof  be  mpusite  or  proper,  or 
doing  any  aot  or  proming  any  thug  which  may  be  improper, 
in  or  lor  carfytng  on  the  uadartakiag,  work,  or  business  in  or 
about  which  such  workman  or  servant  shall  be  emfjoyed  by 
or  on  account  of  his  master,  then  such  wotkmau  or  servant 
shall  be<iHittcled  te  leeover  fiom  his  master  damages  for  such 
iigury  by  an  aotion  at  law ;  provided  always,  sn<rii  i<U«ry  shall 
not  have  been  suffered  in  conseonence  m  any  vriuul  aot  or 
omission  of  a  fellow-workman  or  fellow-servuBt,  for  wbioh  saeh 
fellow-workman  or  fellow-semat  b  punishable  as  a  criminal 
olfiaaoe ;  and  prorided  also,  snch  actum  shall  be  commenced 
within  twdve  calendar  months  aAer  sueh  iivury  shall  have 
ocourrsd.^' 
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oCtlit  SooM  BoImim  ' 


The  second  section  extends  Lord  CsmpbeU'e  Aot  to  the 
described  in  the  preceding  section. 

The  existing  law  is  fairly  open  to  inquiry,  because  it  is  com- 
paratively new.  The  case  which  is  always  cited  as  the  first 
and  leadmg  case,  BriuUey  v.  ibioler.  (3  M.  k  W.,  p.  1,)  dates 
onl^  in  1837.  The  general  principles  of  the  law  relating  to 
accidents  are  old  enough  and  well  established ;  but  for  several 
reasons  the  application  of  them  to  cases  involving  the  relation 
of  master  and  servant  has  not,  until  recent  times,  fklien  under 
the  consideration  of  our  Courts  of  law.  1st,  Changes  in 
circumstances.  The  general  introduction  of  machinery  has 
neoessariljr multiplieoaccidents,  and  serious  accidents ;  thus 
in  1861,  in  &ctories  alone,  and  from  machinery  alone,  not- 
withstanding our  special  statutory  precautions  and  our  inspeo- 
tors  to  enforce  them,  there  were  about  4,000  accidents.  (Re- 
port, October,  1861.)  Agmn,  the  4sonstruction  of  great  works 
by  "  division  of  labour''  has  brought  prominently  forward  new 
relations  between  employer,  contractof,  sub-contractor,  and 
the  servants  of  all  these.  2ndly,  Changes  in  the  law.  The 
old  qoasHreHgious  law  of  Deodand,  whereby  the  diatbsl  or 
part  of  a  ehattel  caasing  the  death  ef  a  man  was  IbrfeHed  to 
the  Crown  or  the  lord  of  the  fraaehise,  was  abolished  ia  1846 
(9  k  10  Vie.  e.  62) ;  and  in  the  siune  year  was  paesed  loid 
Campbell's  Aot,  (9  k  10  Vic.  c  93,)  which  gave  fiw  the  first 
time  a  remedy  to  the  fiunilies  of  persons  kUled  by  negligence. 
The  Factory  Regubtion  Aet  1844,  (7  ft  8  Vie. «.  15,)  and 
other  statutes  of  tim  like  kind,  gave  fimh  ri^li  or  defined  and 
confirmed  old  ones ;  and  3dly,  ths  institution  of  County  Courts, 
and  the  general  eheapeuing  of  i^ai  nrsoednre,  have  rendered 
the  means  ef  redress  far  nMre.aivailalile  thau  ibmerly  to  the 
working  classes. 

The  enbjeet  is  aoeordingiy  novel,  and  hitherto  has  been 
bronf^ht  pieoemeal  only  before  the  Conrte,  as  tlus  or  that  ease 
with  Its  own  peonliar  oiroumstanees  niigfat  ehasoe  to  demand 
considert^tion.  The  whole  matter,  therrfm^  deserves  and 
requires  discussion. 

I  will  begin  by  alatiag  riiortljf  the  gsnenl  ol^ieets  of  a  law 
jmrporling  torMpilate  t&  Habihty  ef  masters  tovrards  servanti 
in  cases  of  aooident  ooonrringiu  theeonne  of  the  emplovment. 
The  first  oljeet  should  be-%  prevent  aoeid«iti.  The  law 
should  make  it  the  interest  of  ever^  person  to  be  careful  in 
his  work,  careful  of  himaaK  caretul  of  others;  the  master 
earefnl  in  selecting  his  serranlB,  in  enpetintending  them,  in 
choostngrigfatuMtiiodsof  weric,  in  ptovkhugeoundmaehinery ; 
the  servant  earefol  not  only  of  his  mafler'a  proper^,  but  also 
of  his  own  lile  and  of  his  feUow-servant's.  For  la  truth  it  is 
very  diflionit  to  make  men  esrefiil:  the  risk  of  iniuiy  appeara 
80  distant,  so  doubtfal,  and  the  mt9  thought  of  it  is  so  ua* 
pleasant ;  whereas  the  fliought,  trouble,  and  it  may  be  expense 
to  avoid  <he  risk,  are  certain  and  immediate.  Sheffield 
worlonen,  it  is  notorious,  oven  resent  improvements  that  render 
their  woric  lesa daageiouB, Isst wigiw  ttonid  fidl;  and  nanj 
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oni  of  m«re  iDdolenoe,  some  oat  of  mere  bravado,  will  not  aTail 
themselyes  of  precautionary  means  aotnally  proTided.  Sm- 
plojera  again  do  not  like  aooidente ;  accidente  do  them  no  good, 
and  they  naTb  bumani^  enoagb  to  be  sorry  for  tbose  who 
taffer  $  yet  bow  few;  from  want  of  oonsideration  or  from  mean 
economy,  will  Tolantarily  take  the  pains  or  incur  the  expense 
to  maintain  due  arrangements  for  the  safety  of  their  workmen  I 
The  neoessitr  of  our  Factory  Acts,  Oolliery  Acts,  and  other 
statotes  of  the  kind,  too  surely  shows  this.  Against  all  such 
selfisbnees  of  employers,  and  unmanly  recklessness  of  workmen, 
a  law  making  persons  responsible  for  iigury  occasioned  by  their 
negligence  to  others,  ana  excluding  them  from  com|>en8ation 
for  injury  caused  to  themselTes  by  their  own  negligence,  is  a 
taluable  protection. 

The  second  olgeot  should  be, — ^To  furnish  rules  whereby, 
when  iiO<|£7  actually  occurs,  justice  may  be  done  between  the 
parties.  I'his  appears  rather  a  Tagne  matter,  but  is  a  very 
real  one,  and  in  tne  present  day  of  special  importance.  Our 
population  being  industrial,  and  erery  day  more  and  more  so, 
the  social  relation,  including  the  legal  relation,  of  master  and 
servant,  needs  in  all  respects  to  be  clearly  on  a  right  basis, — 
to  appear  just  in  the  sight  of  men.  In  particular,  accidents, 
involving,  as  they  do,  grievous  personal  loss  and  psin,  rouse 
a  sense  of  wrong,  whicn  co-operates  with  other  causes  to  work 
dissension  between  class  and  class,  and  sometimes  even  leads 
to  acts  of  lawless  revenge.    The  recent  murder  in  Manchester 


sideration  of  the  cAp 
master  and  servant,  and  the  conseouence  of  accidents  arising 
in  the  coarse  of  Uie  employment, — fair  equitable  consideration. 
This  position  is  not  denied,  it  is  freely  admitted,  and  the  law 
purports  to  be  based  upon  a  construction  of  the  contract  of 
service,  which  it  is  to  be  remembered  is,  so  far  as  express 
terms  go,  silent  as  to  liability.  But  if  the  law  has  in  any 
respect  gone  wron^  it  will  be  from  misapprehending  or 
insufficiently  appreciating  some  of  these  characteristic  facts. 

The  principfld  of  these  facts  seem  to^be  as  follows  :— 

1.  The  master  and  servant  are  engaged  in  a  common  work 
for  the  benefit  of  both.  There  is  a  virtual  partnership  between 
them.  No  one,  least  of  all  a  lawyer,  when  he  remembers  the 
du^  of  the  master  to  take  reasonable  care  of  his  servant^  can 
say  the  contract  is  for  money  wi^ges  and  nothing  else. 

2.  The  servant  works  witii  his  hands  for  wages,  is  a  poor 
man,  generally  of  imperfect  education,  and  belongs  to  a  class 
traditionally  improviaent.  The  master  is  a  person  of  more  or 
less  capital,  employs  many  servants,  keeps  accounts,  and  in  the 
course  of  his  business  is  accustomed  to  make  pecuniary  calcu- 
lations based  on  complex  contingencies. 

8.  The  choice  of  servants,  the  selection  of  machineij  and 
materials,  the  determination  of  the  method  of  work,  is  with  the 
master  and  the  master  only.  P^aotioally,  and  with  few  excep- 
tions, this  is  aboolutely  so. 

4.  The  master  and  servant  are  equally  aware  of  the  dangers 
incident  to  the  employment:  I  say  equally,  for  though  the 
servant  may  be  praetically  more  familiar  with  some  dangers, 
there  are  others  which  the  employer  may  well  understand 
better;  and  of  all  he  must  be  presumed  in  law  to  know 
adequately. 

5.  When  an  accident  to  a  workman  occurs,  it  may  be  accom- 
panied or  not  by  damage  to  the  master's  property,  sometimes 
very  great  damage ;  bot  in  all  such  cases  the  worbnan  suffers 
with  his  body,  literally  with  his  fleeh  and  blood,  perhaps  with 
bis  life.  In  a  great  number  of  instances  the  prospects  of  him- 
self and  his  family  are  ruined.  On  the  other  nand,  the  master 
may  lose  heavily  through  the  negligence  of  a  servant  without 
the  servant  Suffering  any  injury ;  and  in  all  such  cases  the 
master  has  practically  no  redness.  Railway  accidents  and 
collisions  at  sea,  involving  thousands  of  pounds,  are  commonly 
of  this  kind.    This  is  trae,  bat  not  in  my  opinion  very  mateiiaL 


Such  facts,  which  lie  at  the  root  of  the  suljject,  oa{|ht  to  be 
fairly  weighed  in  framing  the  law,  or  estimating  it  when 
framed ;  and  I  ask  yon  to  bear  them  in  mind  now  in  approach- 
ing the  oonsideration  of  the  rules  of  the  English  law  which 
regulate  the  liability  of  masters  to  servants  in  cases  of  accident. 

These  rules  are  not  statutory  rules,  but  are  the  andent 
Common  Law  rules  concerning  negligence,  modified  by  the 
Judges  from  the  senseof  what  their  contract  of  service  requires. 
By  *'  negligence,''  the  law  means  the  want  of  common  and 
reasonable  care ;  the  want  of  due  care,  all  the  circumstances 
of  the  case  oonsidered.  Every  person  is  boand  to  use  common 
and  reasonable  care,  but  what  is  to  be  deemed  eooh  care  varies 
with  circamstances.  One  kind  of  care  is  expected  from  an 
expert,  another  from  a  layman ;  one  kind  of  care  from  a  master, 
another  from  a  servant ;  one  kind  of  care  from  a  person  under 
contract,  another  from  a  straneer ;  what  is  negligence  in  a 
grown-up  person  will  not  be  negligence  in  a  child,  and  so  on. 
In  leffal  proceedings  this  question  of  negligence  is  ceneraUy  a 
question  of  mixed  law  and  fact,  determinable  upon  we  evidence 
by  the  jury  after  instruction  by  the  Judge.  Ajb  a  general  rule, 
in  all  cases  of  accident,  including  thoee  between  master  and 
servant,  the  jury  have  to  say,  npon  a  oonsideration  of  all  the 
circumstances,  whether  there  has  been,  by  either  party  or  both, 
a  want  of  common  and  reasonable  care*  contributing  to  cause 
the  accident 

The  rules  of  law  then  relating  to  acddents  snstdned  by 
servants  in  the  eourse  of  thmr  employment,  are: — 

Rule  I. — For  vyury  b^mare  aeMaU  the  servant  htu  no  tvmetfy. 
This  is  in  accordance  witn  the  ordinary  rule  of  law.  Nobody 
has  been  guilty  of  neglij^ence,  nobody  is  to  blame ;  and  ill-luck 
has  to  be  borne  where  it  falls.  The  rule  may  be  just,  and  it 
may  be  necessary,  but  no  exception  is  made  in  ooaseqoence 
of  the  relation  between  the  parties.  The  rule  discards  or 
overbears  any  consideration  of  the  virtual  partnership  subsist- 
ing between  employer  and  employed ;  and  the  practical  result 
is,  that  in  many  cases  the  workman  is  maimed  or  killed  in  the 
serrioe  of  his  master,  and  without  any  compensation  to  himself 
or  his  family.  It  is  true  that  in  some  instances,  as  in  the  late 
Hartiey  Colliery  amndent,  or  in  the  common  case  of  shipwreck, 
the  employer  may  have  at  generous  expense  adopted  every 
measure  to  prevent  accidents,  and  may  himself  be  a  heavy 
loser  by  the  casualty ;  but  in  the  muority  of  cases  the  suffer- 
ing is  chiefly  on  the  side  of  the  man.  This  may  be  remembered 
when  we  come  to  consider  the  more  doubtful  cases.  It  should 
be  noticed  that  this  class  of  accidents,  purely  inevitable 
accidents,  though  largely  incident  to  a  few  calUngs,  as  for 
instance  seafaring,  is  not  otherwise  extensive ;  most  accidents 
are  the  result  of  carelessness  somewhere. 

Rule  II. — For  it^ury  caused  by  the  master's  personal  negliffenee 
the  servant  may  recover  eompentlatum,  if  he  hasnot  eontr&uied  to 
the  tfif'ury  by  any  negtiyenee  on  his  ownparL  This  again  is  the 
ordinary  rule  as  between  strangers,  no  less  and  no  more. 

The  master  is  accordinj^ly  bound  towards  his  servant  to  take 
reasonable  care  in  providing  sound  machinery,  reasonable 
care  in  selectinjg  competent  fellow-workmen,  and  reasonable 
care  in  arranging  methods  of  work ;  and  for  any  accident 
caused  by  his  default  in  any  of  these  respects,  and  without 
fault  of  the  plaintiff,  he  is  liable.  But  the  burden  of  strict 
proof  of  the  master's  default  is  npon  the  pliuntiff,  which  in  it- 
self enables  many  masters  to  escape  liability  for  accidents 
undoubtedly  caused  by  their  negligence ;  and  this  not  only  by 
obtaining  verdicts  in  actions  brought,  but  in  deterring  injared 
servants  from  suing. 

Again,  without  personal  negli^nce  on  the  part  of  the  master 
there  is  no  liability.  The  law  gives  the  servant  no  warranty 
from  the  master  that  the  tackle  shall  be  reasonably  sufficient, 
though  the  master  provides  the  tackle  and  the  servant's  life 
depends  upon  it ;  no  warranty  that  the  fellow-workmen  shall 
be  competent,  no  warranty  that  the  mode  of  work  prescribed 
shall  be  safe  from  unnecessary  risk.   The  tackle  may  be  rotten. 
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the  ship  anseaworthy,  the  Bystem  of  work  nnneoesMuily 
dan|;eroQ8,  but  the  seryant  has  no  remedy  a^nst  the  master 
for  lojary  so  caused  unless  the  master  has  himself  been  guilty 
of  a  want  of  reasonable  oare,  guilty  of  negligence.  Hence  a 
variety  of  accidents  whereby  tne  servant  suffers  and  without 
redress.  I  do  not  now  speak  of  inevitable  accidents,  which  I 
have  already  dealt  with,  nor  of  accidents  cansed  by  fellow- 
workmen,  which  I  shall  deal  with  presently,  but  I  now  confine 
myself  to  those  caused  by  the  negligence  of  persons  who  have 
provided  improper  materials  by  contract  with  the  master. 
The  law  holos  that  the  servant  has  no  remedy  against  the  con- 
tractor because  he  is  a  stranger  to  the  contract ;  (  WMarbottom 
T.  Wrighi^  10  M.  ft  W.,  109 ;)  a  position  I  accept,  but  have  no 
space  to  examine  critically ;  and  no  remedy  against  the  master, 
because  the  master  has  not  been  personally  guiltr  of  negli- 
gence; in  effect  no  remedy  at  alL  Is  not  this  hard  law  ?  And 
what  of  the  maxim,  TJbijtu^  i&t  remedium,  no  wrong  without 
a  remedy  t 

Now  this  might  be  different  The  law  might  imply  from 
the  contract  of  service  a  warranty  from  the  master  that  the 
tackle  and  machinery  should  be  sufficient  for  the  ordinary 
work  to  be  done.  In  so  doing  the  law  would  do  nothing  very 
unprecedented.  To  the  contract  of  marine  insurance  the  law 
annexes  an  implied  warranty  that  the  ships  shall  be  seaworthy. 
So  the  Common  Law  has  for  centuries  implied  a  large  obliga- 
tion on  the  part  of  the  innkeeper  to  his  gu^st,  and  on  the  part 
of  the  common  carrier  to  his  bailor,  so  &r  as  property  is  con- 
cerned. It  makes  them  insurers  against  all  accidents  save  the 
"  act  of  Qod  and  the  Queen's  enemies ;"  and  as  it  appears  to 
me,  for  the  reason  that  the  innkeeper  in  the  one  case,  and  the 
carrier  in  the  other,  have  practically  the  charge  of  affiiirs ;  just 
as  in  the  case  of  master  and  servant,  the  master  provides  the 
tackle,  and  has  superintendence  of  the  work.  It  is  true  that 
the  liability  of  the  common  carrier  is  generally  avoided  by  a 
special  contract,  fallowed  b^  the  law,)  and  that  it  has  not 
been  extended  in  its  full  strictness,  though  very  nearly  it  has, 
to  the  contract  of  common  carriers  with  passengers.  (Hodges 
oa  Railways,  p.  619.)  But  why  should  it  not  be  so  extended  ? 
and  why  snouid  not  a  rule  of  law,  which  has  done  so  much  for 
the  security  of  property,  be  applied  to  insure  the  safety  of  the 
liveaof  workmen?  Such  a  rule  would  enforce  personal  care 
on  the  part  of  masters,  and  would  not  encourage  carelessness 
on  the  part  of  workmen ;  nor  would  it  operate  unfairly :  for 
the  master,  who  has  as  good  a  head  for  calculating  as  any 
innkeeper  or  common  carrier,  could  estimate  such  contingent 
liabilities  in  making  his  wages,  bargains,  and  other  contracU, 
far  better  than  the  workman  now  calculates  them.  The  master, 
moreover,  would  have  his  remedy  over  a(i;ainst  the  defaulting 
contractor,  the  author  of  all  the  mischief.  It  was  said  in 
Parliament  the  other  day,  when  this  matter  was  discussed : 
Will  you  require  of  the  master  more  than  reasonable  care  f 
Certainly  not,  I  answer.  But  will  you  make  the  master  liable, 
except  for  want  of  reasonable  care  ?  Certainly,  yes,  I  answer ; 
he  should  be  liable  for  the  want  of  reasonable  care  on  the  part 
of  the  contractor  whom  he  has  employed.  The  onlj  difficult 
is  a  purely  practical  one,  how  to  express  the  limits  of  the 
warranty  in  due  terms.  For  the  tribunals  havins  refused  to 
declare  a  warranl^  to  be  implied  bjr  Iaw,  it  must  be  given,  if 
at  all,  expressly  l^  stotuto.  The  first  section  of  BIr.  Ayrton's 
Bill,  though  capable  of  improvement,  seems  to  me  to  define 
fiurly  enough  the  Uabili^  of  masters  in  this  respect. 

Rule  Ta.---'WhaieoerlM  negligence  oj  the  matter  the  ioorkman 
cannot  rtaner^  if  by  hiiwm  negligence  ne  has  contributed  to  cauee 
theaeddenL 

A  similar  rule  obtains  universally  in  Common  Law  in  all 
eases  of  negligence.  Its  equity  is  not  altogether  obvioui,  but 
it  is  well  ratiiSed  by  experience.  Hard  cases  continually  occur 
in  which  the  fault  is  on  both  sides,  the  suffering  on  one  side 
only ;  and  the  first  suggestion  of  equity  is  that  compensation 
might  be  allowed  upon  a  consideration  of  the  proportion  of 


blame  attributable  to  either  party.  But  practical  difficulties 
stand  in  the  way  of  such  an  arrangement :  for  when  A  and  B 
are  both  in  fault,  who  can  say  how  much  blame  is  due  to  A, 
how  much  to  B  ?  The  only  Court  in  which  any  apportionment 
of  damages  prevails,  is  the  Admiralty  Court,  where,  by  what  is 
said  to  h^  the  old  maritime  law,  if  both  ships  are  to  blame  for 
a  collision,  the  damages  are  divided ;  but  it  is  needless  to  dwell 
on  this.  The  Common  Law  rule  has  long  been  settied  that  a 
plaintiff  contributing,  by  negligence  on  nis  part,  to  his  own 
ii^jury,  is  without  remedy,  and  rests  upon  the  ipound  of  public 
policy  {'— that  a  severe  rule  of  this  Idnd  admonishes  every  man 
to  be  diteful  of  his  own  safety.  The  rule  is  therefore  perhaps 
beyond  attack ;  but  as  between  master  and  servant,  it  operates 
peculiarly  unfortunately,  for  it  induces  the  master  to  be  care- 
less, and  often  causes  the  servant  to  suffer  for  the  joint  default 
of  himself  and  his  master,  when  the  master  is  ha  the  more  to 
blame  of  the  two.  This  will  be  apparent  when  I  stote  that 
entering  or  continuing  upon  work  with  knowledge  of  danger 
caused  by  the  negligence  of  the  master,  is  mneral^  considered 
as  conclusively  showing  contributory  negugenoe  on  the  part 
of  tiie  workman,  so  as  to  bar  his  remedy.  This  was  the  main 
point  decided  in  PrieeiUy  v.  Itnoler.  How  it  operates  in 
practice  let  the  two  following  cases  speak. 

Dynen  v.  Leach^  (26  L.  J.,  Exch.  221.)  **  The  defendant  was 
a  sugar  refiner,  in  laverpool,  and  had  employed  the  deceased  as 
a  la&urer.  It  was  part  of  the  deceased's  duty  to  fill  the  sugar 
moulds,  and  hoist  them  up  to  higher  fioors  in  the  warehouse 
by  means  of  machinery.  The  usual  mode  o^  attaching  the 
moulds  to  the  machine  was  by  placing  them  in  a  sort  of  net- 
bag,  which  effectually  preventea  any  accident.  This  was  the 
m^e  adopted  by  the  defendant,  until,  from^  motives  of  eco- 
nomy, he  substituted  a  kind  of  clip,  which  laid  hold  of  the  rim 
of  the  mould.  The  deceased,  on  Uie  occasion  in  (}uestion,  had 
himself  filled  the  mould,  and  fastened  it  to  the  clip,  but  when 
it  was  raised,  the  clip  by  some  lerk  slipped  off  tiie  mould, 
which  fdl  on  bis  head  and  lulled  him.  On  these  facto  the 
wife  of  the  labourer  was  not  entitied  to  recover.'' 

Senior  v.  Ward.  (28  L.  J.,  Q.  B.  139.)  '*  After  the  passing 
of  18  ft  19  Yic.  c.  108,  special  rules  were  framed  and  approved 
of  for  the  regulation  of  a  coal-mine  of  which  the  defendant  was 
the  proprietor  and  manager.  By  one  of  these  rules,  for  the 
direction  of  enginemen  and  banksmen,  every  morning,  before 
any  one  descended  the  shaft,  the  cage  by  which  thev  were  let 
down  was  to  be  twice  run  slowly  up  and  down,  loaded,  in 
order  to  test  the  sufficiency  of  the  rope  and  tackling ;  this  rule 
had  been  habitually  neglected  for  many  weeks,  to  the  defen- 
dant's knowledge.  One  nighty  the  rope  by  which  the  cage 
was  suspended,  being  before  in  good  repair,  was  (as  it  was 
afterwaids  discovered)  injured  by  an  accidental  fire  in  the 
mine.  The  next  morning;  A,  who  was  a  miner  employed  by 
the  defendant  in  the  colliery,  and  other  miners,  who  all  knew 
of  (the  rule  for  testing  the  rope,  and  of  ite  being  habitually 
violated,  presented  themselves  at  the  pit  to  be  let  down  to 
work,  and  there  not  having  been  any  previous  testing  of  the 
rope»  Ac,  according  to  the  rule,  were  told  by  the  bfmksman 
that  they  had  better  examine  the  rope  before  they  went  down. 
They,  faovrever,  got  immediately  into  the  cage,  and  the  rope 
br^ung  as  they  descended,  they  were  all  killed.  An  action 
having  been  brought  by  A's  representotive  against  the  def)»n- 
dant :  held  that  the  action  was  not  maintainable,  for  that  the 
deceased's  own  negligence  had  materially  contributed  to  the 
accident    In  this  casd  a  widbw  lost  three  sons. 

No  one  can  dcftay  that  in  these  and  the  like  cases'the  chief 
blame  is  with  the  master,  while  the  cruel  loss  is  upon  the 
workman.  The  fault  of  the  man  is  acquiescence  in  his  master's 
wrong  t  and  common  experience  tells  us  that,  except  in  extra- 
ordinary cases,  he  is  practically  obliged  to  acquiesce,  to  choose 
between  acquiescing  or  giving  up  his  employment.  The 
Judges  have  felt  this,  and  in  a  recent  case  have  held  that 
continuing  to  work  witii  a  knowledge  of  the  danger  does  not 
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neoeasarily  amount  in  law  to  want  of  reasonable  care,  but  is, 
with  the  other  faots  tending  to  shew  iiefl;ligence,  to  be  left  to 
the  jury,  {ffofmes  t.  dark,  10  W.  K.  405.)  The  facto  of  that 
ease  were  as  follows: — When  the  plaintiff  entered  into  the 
senrioe  of  the  defendant,  who  was  owner  of  a  cotton-mill,  oer^ 
tain  machinery,  which  was  required  by  statute  to  be  fonoed, 
was  fenced.  After  he  had  been  some  months  in  the  serrice, 
the  fencing  hj  some  accident  or  br  decay  was  out  of  repair, 
and  the  machinery  was  unprotected.  The  plaintifTcompliuned 
of  it  more  than  once,  ana  it  was  promised  that  it  should  be 
replaced  or  restored.  Before  it  was  replaced,  and  whilst  the 
plaintiff  in  the  course  of  bis  duty  was  oiling  the  mftohinery, 
he  was  caueht  by  the  machinery  and  lost  his  arm.  Vpon  these 
facts  the  Court  of  Exchequer^  and  afterwards  tbe  Court  of 
Szchequer  Chamber,  held  the  plaintiff  entitled  to  recoTcr. 
The  decision  rendered  substantial  equity,  no  one  can  doubt ; 
and  it  rests,  I  think,  securely  upon  uie  principle,  that  nothing 
can  bar  a  plaintiff  of  his  right  agfdnst  a  wrongdoer  but  a  want 
of  reasonable  care  on  his  own  part  contributing  to  the  accident, 
whicb  the  jury  are  to  be  judges  of  upon  a  consideration  of  all 
the  circumstances.  But  in  result  it  effects  a  considerable 
change  in  the  law.  Cases  which  would  have  been  stopped  by 
the  «lndjge,  may  now  jro  to  the  jury,  who  naturally  are  aisposed 
to  find  wt  the  plaintm.  But  even  as  construed  by  the  light  of 
this  case,  thb  role  necessarily  operates  with  Bevmtj  tipon 
workmen,  and  enables  masters  to  be  xuilty  of  the  greatest 
cardeesnese  with  impuni^. 

The  section  ai  Mr.  Ayrton's  BiH,  it  must  be  remarked,  does 
not  notice  this  rule  of  law :  and  perhaps  the  intentioa  was  to 
enforce  tibe  master's  liability,  notwithstanding  the  servant's 
acquiescing  in  the  danger  caused  by  the  nenigenoe  of  the 
master  or  others  employed  hj  him.  If  so,  I  unSk  it  is  going 
top  far ;  as  there  might  be  instanoes  in  whieh  the  servant 
vdantarlly,  for  his  own  convenience  and  perhaps  for  additional 
reward,  aocepta  the  dangerous  ma^inery.  The  rule  given  by 
Hobnea  v.  Otark  appears  to  hit  the  ri^^t  middle  course ;  and 
might  be  importea  into  the  statute  b^  inserting  amongst  the 
provisoes  there  mentioned  one  to  this  eSeot :  "  Ftt>VMwd  the 
workman  or  servant  baa  not,  by  want  of  reaeonable  case  on 
his  part,  oontriboted  to  oeeasioa  the  iv^wtjJ* 

Rule  17. — ^Tfae  last  rule,  and  one  io  which  I  woald  ask 
especial  attention,  is,  that  A  loor^nnan  ooimoC  recover  agtfimi 
the  maaterfir  injury  ooeasumed  by  ihenegUyenee  ofafeBctihwerk" 
man.  This  rale,  whach  governs  perhaps  the  moet  numerous 
class  of  accidents  be&lKng  workmen,  dates  ^m  I860,  ft^om 
the  case  of  BuiehinKn  v.  The  York,  Neweastie,  ami  Benriek 
BaStway  Oo>o^pany,  (5  Ex.  848,)  and  takes  away  from  the  servant 
the  ri^t  which  he  would  poesess  if  a  stran^r,  of  suinj;  the 
master  of  the  person  whose  negligence  occasions  the  accident. 
It  is  therefore  a  novelty.  It  is  now,  however,  firmly  establiebed 
as  the  law  both  of  Scotiand  and  Engbind  by  a  decision  of  the 
House  of  Lords  overruling  a  contrary  opinion  of  Lord  Justice 
Clerk,  and  Lord  Cockburn ;  {Barton  HiU  Coai  Company  v. 
Beid\  3  Mac  Queen,  266;)  it  is  ailso  the  law  in  America 

IFariodl  v.  The  Boston  and  Woroeeter  RaUway  OorporaHon,  4 
letcalfo,  49.)  The  Judges  say :  the  servant  enters  the  em- 
plo^ent  with  a  knowledge  of  the  risks  mcident  to  it,  among 
which  are  the  nAo  arising  firom  tiie  negfigenceof  feUoweer- 
Tants ;  he  therefore  ti^ee  such  risks  upon  himself. 

In  order  tp  estimate  the  force  of  this  reason,  it  is  necessanr 
to  consider  the  ordinary  rule  called  Bespondani  Superior,  which 
makes  the  master  responsible  for  the  wrongful  act  of  his 
servant  Now  it  must  he  taken  for  granted  that  the  master 
is  not  personally  guilty  of  aory  negligence,  that  he  has  taken 
due  care  in  the  aeleotion  of  the  servant,  and  is  altogether 
innocent  of  blame ;  and  perhaps  it  is  not  very  clear  at  first  on 
what  ground  a  person  so  innocent  is  made  to  answer  for  the 
fault  of  another.  It  does  not  become  dear  until  you  give  due 
weight  to  the  other  facts  of  the  case ;  namely,  that  the  master 
for  his  own  profit  aet  the  servant  on  to  work ;  that  the  person 


who  suffers  injurv  is  wholly  innocent  of  blame,  and  that  his 
remedy  against  the  actual  wrongdoer  is  practically  noremedv 
at  all.  This  last  consideration  is  important,  fur  as  before  said, 
*'  Ubi  jwt  ibi  rtmedntm,'*  no  wrong  without  a  remedy.  The 
law  finding  the  remedy  against  the  actual  wrong^doer  is  valne- 
less^  easts  about  if  possible  to  find  a  solvent  person  whom  it 
may  not  inequitably  fix  witii  ihe  reeponstbility,  and  finds  him 
in  the  person  next  to  the  wrong-doer,  the  master  who  is  profit- 
ing by  tbe  vrork.  It  is,  I  think,  for  the  converse  of  this  reason, 
that  the  master  has  been  held  not  liable  for  tbe  aet  of  one  who 
is  not  strictly  his  servant,  as  an  **  independent  contractor^' 
whom  he  has  employed.  There  is  not  tiie  same  necessity  to 
make  him  liable ;  he  chooses  the  contractor  indeed,  he  pays 
the  contractor,  he  profits  by  tbe  contractor^  work,  bot  then 
the  contractor  is  considered  able  to  answer  for  his  own  mis- 
chief, and  for  the  mischief  occasioned  by  any  of  his  servants. 
The  case  is  simply  not  within  the  poliev  of  the  rule,  they 
would  say.  In  tnw  conclusion,  however,  i  do  not  agree.  For 
it  is  too  much  to  say  that  the  contractor  or  sub-contractor  is 
always  a  suflicient  man;  often  he  is  not;  and  often  it  is 
difficult  to  determine,  before  all  the  evidence  is  given,  where 
the  negligence  lies.  I  see  no  reason  why  the  origittal  employer 
shonlfTnot  in  all  cases  be  liable,  with  a  remedy  over  against 
the  person  actually  in  fault,  or  the  master  of  such  persons. 
Such  a  rule  would  be  simple,  easy  in  practice,  and  just.  But 
at  any  rate  it  is  agreed  on  all  hands  that  a  master  is  liable  to 
a  stranger  for  the  act  of  his  servant.  Then  why  not  liable  to 
one  of  his  own  servants  T  Is  it  that  the  stranger  does  not  share 
in  the  performance  of  the  work,  that  the  servant  doee  ?  that 
the  stranger  does  not  share  in  the  resulting  profits  of  the  vrork, 
and  that  tiie  servant  does?  But  by  hypothesis,  the  suffering 
servants  share  in  the  work  is  innoeent ;  and  it  is  assuming 
the  whole  question  to  say  that  he  takes  his  wages  as  a  oon- 
sideration  for  the  risks  he  has  to  run.  Why  should  the 
existence  of  a  contract  with  tbe  master  diminish  the  obligation 
otherwise  resting  upon  him  t  Why  should  the  servant  who 
renders  good  service  to  themaster  be  worse  off  than  the  stranger 
who  renders  none  t  Contracts  generally  impose  ItabilitieB,  not 
remove  them.  The  leading  case  of  Chyye  v.  Bernard  {Ji  Smith, 
Leading  Cases)  shews  that  even  a  gratuitous  bailee  is  bound 
to  take  ordinary  care  of  the  thine  Uuled,  by  his  servants  as 
well  as  by  himself ;  and  further,  mat  the  passing  of  a  conside- 
ration for  the  bailment  only  adds  to  the  obligation.  So  in  the 
ordinary  contract  of  carriage,  the  Common  law  -as  vre  have 
seen  not  only  binds  the  carrier  to  take  reasonable  care,  but 
makes  him  an  insurer.  Above  all,  in  the  ordinary  case  of  the 
servant  suing  the  master  for  personal  negligence,  the  contract 
does  not  stand  in  the  iray. 

Than  if  it  is  not  tbe  mere  existence  of  a  ^^oatraet,  aor  the 
share  in  Abe  work  done ;  ougjbt  the  entering  into  the  service 
idth  the  knowledge  tiiat  risks  may  ariae  irom  the  negligence 
of  the  foUow-servants,  to  bar  tbe  remedy  against  the  master? 
Let  us  examine  -this.  If  entering  upon  tbe  empl^ment  with 
each  knowledge  amounted  to  a  want  of  reasonable  care,  I 
could  ondAVStand  why  it  should  bar  the  remedy :  but  it  clearly 
dees  not ;  there  Is  noting  (tortious  or  uegtiflsut  in  ^mtering 
the  employpMnt  wMh  sneh  hnow^edms  suoh  knowledge  is 
sisKply  nevitahle.  If,  again,  it  he  said  that  the  kaowle^  of 
the  risk  operates  ae  an  iiu|>ii«d  wainsr  on  the  p^yet  of  the  servant 
of  aU  right  io  veeover  for  ii\jury  ooeasionad  by  risks  so  known, 
as  a  conseutiag  to  his  own  wrong ; — I  answer,  aaaWy  ia  all 
the  other  way.  The  bailee  knovrs  tlie  dangers  his  geeos  run  in 
transit,  the  railwajr  passenger  knows  the  danf^r  of  his  journey 
when  he  takes  his  ticket ;  yet  their  remedies  under  the  contract 
suffer  not  thereby.  Even  a  stranger  has  some  knowledge,  at 
least  must  be  presumed  to  have,  of  the  dangers  that  may  befall 
him  on  the  highway,  as  from  negligent  driving  and  the  like. 
Bat  most  of  all,  in  the  common  case  of  the  servant  suing  the 
master  for  personal  negligence,  there  is  antecedent  knowledge 
of  the  risk,  with  fall  nght  of  action  in  the  event  of  the  risk 
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happening.  On  thia  point  we  have  the  following  atrange  ob- 
servations from  the  Coart  of  Queen's  Bench,  when  inyited  to 
compare  the  two  oases. 

"  Though  the  chance  of  ixgnry  from  the  negligence  of  fellow- 
servants  may  be  sopposed  to  enter  into  the  (^eolation  of  a 
servant  on  ondertaking  the  service,  it  would  be  too  much  to 
si^,  that  the  risk  of  danger  from  the  negligence  of  a  master 
when  engaged  with  him  in  their  common  work  enters  in  like 
manner  into  his  speculation.  From  a  master,  he  is  entitled  to 
«xpeot  the  care  and  attention  which  the  superior  position,  and 
presumable  sense  of  duty,  of  the  latter  ought  to  command.'' 
{J^worih  V.  Sianwix,  30  L.  J.,  Q.  B.  185.) 

The  simple  answer  seems  to  be,  that  a  servant  haa  a  right  to 
expect  equally  both  of  master  and  fellow-servant  reasonable 
care,  thouj|;h  care  of  different  de^es  ;  and  he  enters  on  the 
service  with  a  knowledge  of  this  right,  but  no  less  with  a 
knowledge  that  both  master  and  fellow-servant  are  mortal  men, 
and  either  may  fail  in  their  duty. 

If  I  am  right  in  this  reasoning,  the  rule  which  deprives  a 
servant  of  remedy  against  his  master  for  injury  by  a  fellow- 
servant,  is  not  founded  in  strict  law  on  the  fact  of  a  contract 
subsisting  between  the  parties,  nor  on  the  fact  of  entering  the 
employment  with  knowledge  of  the  risks,  but  must  rest,  if  at 
all,  upon  considerations  of  public  policy ;  on  an  opinion,  that  on 
the  whole,  in  such  oases,  it  is  better  that  the  servant  should 
take  the  risk  on  himself.  I  submit  that  this  opinion  is 
erroneous,  for  the  following  reasons,  which  are  simply  a  re- 
capitulation of  the  positions  with  which  I  began  this  paper, 
tbe  statement  of  the  general  purposes  of  the  law,  and  the  facts 
characteristic  of  the  relation  of  master  and  servant. 

1.  Tbe  workman  is  a  poor  man,  dependent  for  his  daily 
bread  upon  his  bodily  exertions.  If  there  is  any  person  to 
whom  tne  law  should  strive  to  give  a  remedy  for  innocent 
suffering,  he  is  that  person.  And  we  have  seen  that,  in  many 
cases,  the  law  in  other  respects  deals  hardly  by  him. 

2.  A  rule  making  the  master  liable  would  stimulate  him  to 
take  every  care  in  selecting  servants^  and  in  superintending 
tbe  work.  The  existing  law  exonerates  a  master  simply 
because  he  is  rich  and  delegates  his  office  to  a  subordinate. 
Servants  also  would  be  induced  by  a  change  in  the  law  to 
take  greater  care  of  their  fellows,  in  order  to  avoid  incurring 
the  displeasore  of  the  master.  The  statutory  rule  requiring  fjM- 
tory  machinery  to  be  fenced,  which  in  effect  makes  the  master 
often  responsible  for  the  negligence  of  one  of  his  servants 
towards  others,  has  been  found  to  work  well  in  this  respect. 

3.  The  rule  suggested  is  not  open  to  the  objection  that  it 
would  be  unfair  upon  tiie  master,  for  the  master,  in  fixing 
his  rate  of  wages  and  his  prices,  may  take  into  account  con- 
tingent losses  arising  from  accidents  caused  by  workman  to 
wo^man,  as  he  now  takes  into  account  all  other  losses. 

4.  The  role  suggested  would  help  to  bind  master  and  men 
into  a  closer  and  more  friendlT  partnership.  The  compulsion 
of  law  to  tiJ[e  every  measure  for  the  safety  of  workmen  would 
not  only  indnoe  habits  of  carefulness,  but  would  co-operate 
with  other  influences  to  promote  habits  of  kindly  consider* 
ation  from  the  master,  which  in  turn  would  bring  better 
service  from  the  workman,  and  in  all  ways  improve  their 
mutual  position. 

These  are  leading  reasons  for  the  change  proposed.  But 
to  these  I  would  add  the  following  objections  to  the  existing 
law.  The  existing  law  has  intr^uced  a  qualification  upon 
the  leading  principle  that  a  person  is  answerable  for  the 
tortious  acts  of  his  servants ;  which  in  itself  is  an  evil,  unless 
necessary.  It  has  further  introduced  subtle  questions,  of 
which  the  case  of  Holmes  r,  Clarke  and  other  cases,  (Abraham 
V.  RynMs,  3  H.  &N.  143 ;  Barton SiURoad  Companyy.  Reid, 
3  Mao  Queen,  266 ;  Barton  EiU  Boad  Ompany  ▼.  JltCfuire,  ib 
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300,)  promise  an  ample  harvest,  as  to  who  are  and  who  are 
not  fellow-servants  within  the  meaning  of  the  rule.  And  it 
has  already  committed  this  contradiction,  that  although  the 
contractor  and  his  servants  are  not  the  servants  of  the  original 
employer,  (ReecUeT.  London  and  North  Weaiem  Railway,  4  Et* 
244,)  as  against  a  stranger,  yet  the  servants  of  contractor  and 
sub-contractor  are  held  fellow-servants  with  one  another  and 
the  servants  of  the  employer,  ( Wigffei  v.  Fox,  II  Ex.  837.) 
Not  only  equitv  therefore  and  puolic  policy,  but  simplidty  and 
consistency  of  legal  doctrine  are  in  favour  of  the  change. 

Withz/these  remarks  I  commend  Mr.  Avrton's  Bill  to  the 
approval  of  the  Association.  I  do  not  wish  to  exaggerate  its 
importance.  Compared  with  other  matters  affecting  the 
working  classes  it  is  not  important;  but  it  belongs  to  an 
important  class.  Statutory  interference  with  trade  should  not 
be  applied  without  much  consideration,  but  modem  experience, 
as  or  our  Factory  Acts,  Colliery  Acts,  Merchant  Shipping  Acts, 
shews  clearly  that  positive  enactments  may  be  required  to 
secure  justice  to  working-men  from  their  employers,  and  may 
work  most  beneficially  to  all  parties. — Law  Magazine, 
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The  most  rigid  Conservative  who  ever  anaUiematiied  reform 
in  Church  and  State  would  scarcely  venture  to  maintain  that 
our  present  materials  for  le«d  research  are  perfect,  or  that 
the  study  of  the  law  la  free  from  mafty  an  awkward  hitch  and 
serious  iaoonvenienoe.  Apart  fr6m  the  per|>lexity  cansed  by 
the  confused  state  of  our  statute!  book,  nn  dVil  which  we  have 
alluded  to  before,  and  shall  no  doubt  hiive  occasion  to  discuss 
again,  there  exists  a  dlAculty  of  equal  magnitude  in  the  vast 
number  of  reported  cases  from  which  the  lawyer  has  to  seek 
out  such  points  as  arise  from  time  to  time  in  the  course  of 
professional  practice.  We  have  heard  that  the  study  of  the 
Sanscrit  language  was  held  by  the  native  pundits  of  the  In- 
dian peninsula^  to  be  a  task  involving  the  labour  of  a  lifetime ; 
that  its  recondite  grammar  was  spread  out  linto  volumes  suf- 
ficient to  furnish  the  shelves  of  a  moderate  library ;  and  that 
great  was  the  scandal  when  English,  French,  and  German 
authors  gathered  the  disjointed  fra^ents  together,  and  ruth- 
lessly compressed  them  into  the  hmits  of  an  octavo  volume. 
There  was  some  excuse  for  th6  feeling  of  indignation  thus 
excited,  for  Sanscrit  vras  an  obsolete  language  existing  only 
in  the  traditions  of  the  learned,  and  its  study  had  no  bearing 
on  the  practical  interests  of  tf  Jciety,  or  the  duly  pursuits  ox 
life.  This  cannot  be  said  of  law ;  yet  in  the  brightest  days 
of  our  civilization  we  have  allowed  that  science  to  be  oppressed 
with  the  same  incubus  which  in  the  case  of  a  mere  adettante 
study  our  linguists  have  laboured  suocessfully  to  remove.  It 
is  to  the  last  few  years  that  we  owe  that  vast ''  plague  of  re- 
ports, ''  which  threatens  to  reduce  legal  stnd^  mm  a  science 
to  a  mere  mechanism,  and  to  place  the  decisions  of  our  courts 
on  a  level  with  the  casuistical  lucubrations  of  medisdval  phU- 
oeophers.  Apart  frtnn  the  selections  of  cases  contained  in 
legal  periodicals,  there  are  no  less  than  1100  volumes  of  oti- 
<Aor6ml  reports,  of  which  only  150  existed  a  oentuir  ago. 
It  were  well  if  vre  could  look  upon  these  figures  as  an  ultimate 
limit ;  but  it  is  only  too  evident  that  in  a  few  years  the  num- 
ber wUl  be  doubled ;  as  fresh  cases  are  accumulating  at  the 
rate  of  2250  per  annum,  adding  yearly  to  the  l^gal  libraty  no 
less  than  twenty-seven  or  thirty  volumes^ 

The  disastrous  result  of  sdch  ftn  oppressive  increase  of 
reported  decisions  mav  be  readily  anticipated ;  indeed,  it  is 
amply  foreshadowed  by  the  facts  of  our  daily  experience. 
The  time  of  a  lawyer  is  far  too  much  taken  up  with  the  search 
for  particular  points,  sometimes  of  the  most  minute  descrip- 
tion. He  dares  not  relax  from  this  semi-mechanical  labor, 
lest,  when  he  thinks  he  has  grasped  a  principle,  it  should  sud- 
denly be  torn  from  his  grasp  by  a  ^case  in  point''  which  the 
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eovrl  may  d«em  it  neoeesary  to  follow.  We  grioTe  that  it 
should  be  ndd  of  unr  modern  lawyer  that  he  is  always  ferret- 
ing  OQt  trifles,  that  he  fbonds  his  arguments  on  petty  distinc- 
tions and  easts  off  general  prinoiples  as  prsetically  nseless, 
that  he  throws  eaeh  train  of  thonght  off  nis  mind  in  sheer 
weariness  as  soon  as  his  point  is  elioited,  and  seldom  aequires 
a  general  grasp  of  the  snbieot,  that  he  is  rather  like  a  loosl 
pilot  who  studies  the  headlands  of  one  particular  coast  than 
an  experienced  navigator  who  knows  the  front  and^  profile  of 
every  sea-board.  But  as  time  goes  on  matters  will  become 
worse  and  worse ;  the  courts  will  become  more  an^  more 
case-ridden,  and  the  minute  shades  of  distinction  will  be  in- 
finitesimally  subdivided ;  the  reports  will  be  multiplied  in 
increasing  ratio  by  the  verj  action  of  the  system  which  their 
present  inordinate  bulk  is  mtroduoing  and  fostering ;  and  the 
trained  practitioner  ^ill  at  last  be  almost  as  much  at  a  loss  to 
find  the  point  he  requires  as  an  embryo  student  who  is  turned 
loose  for  the  first  time  to  seek  his  coveted  nugget  amid  the 
chaotic  masses  of  a  leg^  library.  It  is  time  that  lawyers 
should  lay  their  heads  together  to  find  the  beet  means  of  ob- 
viating so  inconvenient  a  result ;  for  the  public  opinion  of 
England  though  long  enduring,  is  a  formidable  assailant  when 
thoroughly  aroused,  and  if  reform  does  not  originate  with  the 
profession  itself,  hosUlity  will  sooner  or  later  act  with  chiUipg 
effect  from  without. 

There  are  many  objections  to  codification,  which  we  need 
tiot  here  detail  at  length,  since  they  are,  at  any.  rate  among 
lawyers,  pretty  generally  recognized  and  understood.  We 
may  remark,  however,  that  the  results  of  the  experiment  as 
tried  in  France,  are  by  no  means*  encouraging,  as  the  mass  of 
commentaries,  decrees,  modifications  and  explanations,  graft- 
ed on  the  Code  Napoleon,  bids  fair  to  render  it  one  of  the 
most  cumbrous  systems  of  legislature  in  existence.  We 
should  look,  too,  with  distrust  on  any  attempt  to  paralyse  the 
discretion  of  our  really  excellent  judges,  or  any  sweeping 
measure  of  reform  which  would  cast  away  for  ever  the  accu- 
mulated wisdom  of  ages.  There  ate  no  such  obstacles,  how- 
ever, to  digesting  the  reports  and  weeding  out  all  useless  and 
obsolete  matter;  and  there  could  be  little  difEicuIty  in  making 
reflations  with  a  view  to  curb  their  luxuriance  for  the  future. 
It  18  the  opinion  of  an  able  writer  in  the  papers  of  tiie  Juri- 
dical Society,*  that  a  mixed  committee  of  twenty  men  could 
accomplish  the  work  of  digesting  the  reports  in  less  than  eight 
years,  and  could  give  to  the  world  in  a  hundred  volumes 
such  a  compendium  as  every  practical  lawyer  endeavours  to 
form  In  shadowy  outline  by  his  own  unassisted  study.  The 
digest,  when  once  made,  should  alone  be  admitted  for  purposes 
of  citation,  and  it  should  be  continued  bv  res^nsible  officers 
appointed  to  keep  an  authentic  record  of  all  important  deci- 
sions. 

We  entertun  some  doubt  whether  the  digest  could  be  pre* 
pared  in  so  short  a  time  or  confined  within  so  limited  a  com- 
pass as  the  writer  in  question  anticipates.  We  cannot  forget 
that  White  and  Tudors  Leading  Oases,  a  work  which  is  in 
fact  a  digeet  of  oases  on  certain  ouUving  points  of  equity, 
forms  two  volumes  of  a  mooh  larger  bulk  than  that  oi  ordinary 
reports ;  and  whether  any  repOrten,  official  or  non-official, 
would  record  the  cases  with  the  brevity  which  is  attained  in 
the  very  ns^ul  work  in  <)uestion.  We  cannot,  however,  feel 
insensible  to  the  imperative  necessitv  of  confining  our  li^al 
lore  within  a  reasonable  compass,  ilie  paper  above  alludea  to 
is  perhaps  a  littie  too  sanguine,  but  it  is  useful  as  advocating 
the  only  fea^le  method  of  escaping  from  a  difficulty,  and  as 
offering  many  practical  and  useful  suggestions  Ks  to  the 
means  Dy  which  so  desirtfible  a  measure  of  reform  may  be 
carried  out.  (See  Warren's  Law  Studies,  pp.  S44-846, 2d  ed.) 
— jPVvm  the  StHMiUn'B  Jawmal  and  Reporter, 


•ToLltpiptfsalk.   Bja«oqtefKrwt»fl«t. 
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COMMON  PLEAS. 

{Reported  by  B.  0.  JowM,  Xtq,  BBmriewrf-Iaw,  Stfrterm  kt  CtoK.) 

GOBTOBAtlOH    or  OttATKAM  V.  MoGttA  IT  AL. 

W.  IfoO.  nd  &.  8.  W.  (fli*  daftndMita)  mtBr  Into  a  bond  «md!tftmed  XhA  009 
lIcK.  ihaU  nay  to  the  pUin^lib  eortiin  rrtit  Itt  Mnal  monthly  mTOMota,  ^Ith 
a  niofiao  *<tbat  tha  aald  mnnidfallty  (thaplalntifai)ik«tt  ondafristttieia«iaad» 
by  tba  Hid  0.  M cK.  In  tha  paymant  of  tha  said  a&onnt  monthly,  glva  notioa 
tharaofto  tha  aaid  obUgora.^  Upon  an  action  biongfat  for  non-payment  and 
bnach  of  tha  bond.  It  appeaiad  tha  pavmania  vara  to  ba  mada  oa  tha  laat  day 
ofaach  month,  baglnniM  with  tha  h^ofJanna^,  1861.       ^^  ^^     ^  ^^ 

Tha  flnt  payment  traa  made  the  lat  of  l^broary,  tha  next  tha  8th  of  Mo^  tha 
thhd  tha  19th  or  AprU,  tha  fourth  tha  14th  eCJana,  and  naaa  fanagnlar  aoMuta 
baiwaen  that  day  and  tha  nth  ofNoiambar  ware  paid. 

The  lint  noklee  gfven  was  on  the  ISthoT  Ani^ut,  IMl,  the  aecond  on  tha  9Sth  of 
September,  and  the  htft  on  thaSSth  ofneoamber,  1S81. 

the  piwtoo  for  aottoe  vaa  to  be  eonaklared  aa  a  condithm  waeadaat  ^' 
ittlV  right  to  call  npon  the  defondanta  at  anretleB,  and  that  nodea 


dafoolt  not  baTing  been  given  within  a  reasonable  time,  the  deftndanta 
raUeved.  TheqneationarreaMniablenotioeisonaftraiiiJ7,bntthenndiapated 
fluTta  leaTfag  no  doabt  what  tha  deelrioii  «C  a  |«7  ihMild  ba^  tha  oowt  ocdaiad 
a  nonanit  to  ba  aBtaiad. 

Deelaratiou  en  a  bond  made  by  defendants  to  pl^atiffs,  In  a 
penalty  of  JlOOO,  subject  to  a  oon^on,  after  renting  that  one 
Carles  MoKeagb  had  psLrohaaed  the  Um  arising  from  the  market 
in  tiie  town  of  Chatham,  for  the  rent  or  sum  of  $1860,  payable 
in  12  equal  monthly  instalaenjle^  as  set  forth  in  the  indenture  of 
lease  granted  to  the  said  MoKeugh,  and  that  defendants  had 
agreed  to  beoorae  saretiee  f<Nr  him»  that  the  said  McKengh  should 
pay  to  the  treasurer  of  the  plMntiffii  the  said  rent  or  sum,  at  the 
times  and  in  the  manner  menUoned  in  the  lease,  and  should  per- 
form, keep,  &€.,  aU  the  dudes,  rules  and  regulations,  and  other 
things  required  of  him  as  market  elerk  to  the  said  corporation  for 
the  year  1861,  and  foUowIng  the  said  condition  there  was  aprotiso 
that  the  said  munleipality  i£ould,  on  defcult  hj  HeSeogh  In  the 
payment  of  the  emd  amount  monthly,  gite  notioe  thereof  to  the 
defendants. 

Breach,  that  McKengh  did  not  pay,  and  there  remi^ned  due  by 
him  the  sum  of  $600.  Second  bieach,  that  MoKeugh  did  not 
peiform,  &c.,  tiie  duties,  rutes  toA  regUlalimis  and  other  ^tlitegs 
required  of  Um  as  market  oteric 

Avennent,  thsil  all  eonditlons  were  Mfled,  and  aU  things 
happened  to  entltte  plalatHh  to  reooTor. 

iVtfM.— 1st  That  although  the  said  MoKeugh  made  defhiult  in 
I3ie  payment  of  the  ftrst  and  of  several  subsequent  Instalments^ 
oontraty  to  his  ooTenants,  yet  the  plaivtiA  did  iMt  g&Ye  a^y 
notlee  whateter  of  sueh  default  to  the  delhndanta. 

2nd.  That  McKengh  did  perform,  &o.,  all  the  dtttiea,  ndes  and 
regttlsHons,  and  other  tokigs  reqalrsd  of  hhn  as  snoh  mscket 
clerk  of  defendants. 

The  plaintiffs  took  issue  on  these  pTess. 

The  case  was  tried  in  April,  1862,  at  Chatham,  befere  Ba^mrtf^ 
jr.  The  bond  was  put  in.  and  it  appeared  that  after  the  condition 
that  if  MoKeugh  should  pay,  frc,  tiie  obligation  should  be  "null 
and  Told,  otherwise  to  be  and  rem^  in  Ml  force  and  elfeot,"  the 
fetlowing  words  were  added  by  interitaeatton :  ^  provided  alwsy b, 
that  the  ssid  municipality  shstt  on  defeult  being  made  Iqr  the  said 
Charles  MeKeugh  In  the  paymfsnt  of  the  said  amount  monthly, 
give  Botiee  thereof  to  the  said  obligors."  The  ^ahitiffi  only 
prooeeded  on  the  first  breach,  vis.,  non-fajwicnt  \xj  MoKeugh. 

The  lease  was  also  put  in,  by  which  the  plaintifiB  in  consider- 
atioB  of  $1860,  to  be  paid  as  rent  by  McKengh  to  the  treasurer  of 
plaintifis,  demised  to  him  for  a  year,  ending  the  last  Saturday  in 
I>ecember,  1861,  the  fees  arising  from  the  public  market  in  the 
town  of  Chatham.  And  MoKeugh  covenanted  to  pay  the  rent  in 
twelve  equal  monthly  instalments,  the  first  to  be  paid  on  the  last 
day  of  Jsnoary,  1861,  and  each  of  the  other  instalments  to  be  paid 
on  the  Isst  day  of  every  succeeding  month.  There  were  other 
oovenants  not  material  to  be  noticed,  and  at  ^e  end  a  proviso 
that  in  defeult  of  due  payment  and  fulfilment  of  the  other  coven- 
ants the  plaintiffB  might  enter  upon,  possess,  and  ayoy  the  said 
market  fees  notwithstanding  the  lease. 

By  a  statement  lenderea  Iff  the  treasurer  of  the  plaintiffii,  it 
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appeared  that  the  monthly  payment  tot  Jannaiy  was  not  made 
until  the  1st  of  February,  1861 ;  that  for  Febmaiy  was  made  on 
the  8th  Of  March ;  that  for  March  on  the  19th  of  April.  The 
next  payment  for  April  was  not  made  until  the  14th  of  June.  No 
payment  was  then  made  until  the  2nd  of  August,  between  which 
day  and  the  16th  of  NoTcmber,  1861,  there  was  paid,  including 
both  days,  the  gross  sum  of  $840,  making  a  total  of  seven  months* 
rent,  amounting  to  $798  82. 

A  notice  was  giten  to  each  of  the  defendants,  dated  the  10th  of 
August,  1861,  by  the  town  clerk  of  the  plaintifiii,  that  McKengh 
was  a  considerable  sum  in  arrears  in  his  **  payments  of  the  rent 
of  the  market  fees."  This  was  the  irst  notioe  f^yen.  Sabse<^ient 
notioes  were  given  respeotiTely  dated  the  28th  of  September  and 
the  28th  of  Deoember,  1861,  by  the  last  of  whieh  an  arrearage  of 
$666.88  was  claimed.  Another  letter  claiming  $662.48,  and 
threatening  legal  proeeectings  against  defendants  as  McKeugh's 
sureties,  was  written  to  them  on  the  24th  of  January,  1862.  At 
the  end  of  July,  1861,  the  sum  of  $840  was  due,  over  and  aboye 
all  pigments  made.  On  the  2nd  of  August  apayment  of  $60  was 
made,  so  that  on  the  10th  of  August  McKeugh  was  $290  in 
arrear. 

It  was  agreed  defendants  should  have  leaTe  to  move  to  enter  a 
nonsuit  on  the  objection  that  no  sufficient  notioe  of  default  was 
given.  There  was  no  contest  as  to  the  foregoing  facts,  and  it  was 
left  to  the  Court  to  apply  the  law  thereto,  and  the  plaintiffs  had 
a  verdict  for  the  fall  amount  claimed. 

In  Baiter  term  A,  Mclfabb  obtained  a  rule  ntn  to  set  aride  the 
verdict  and  enter  a  nonsuit ;  or  to  reduce  the  verdict  to  suoh  sum 
as  the  court  should  determine,  according  to  the  leave  reserved. 

In  the  following  term  JBeclup  Q,  (7.,  and  Atkmtan  shewed  cause. 
MtNabb  supported  his  rule. 

Deapbe,  G.  J. — ^I  do  not  peraeive  that  any  leave  was  reserved 
to  move  to  reduce  the  verdict. 

Taking  the  proviso  as  attached  to  and  connected  with  the  words 
immediately  preceding  it,  namely,  that  the  obligation  should  be 
**  nuU  and  void,  otherwise  to  remain  in  ftell  force  and  effect,"  the 
fiur  meaning  is,  that  if  McKeugh  makes  default,  the  bond  is  to 
be  in  full  force  and  effect,  provided  the  plaintiffB  shall,  on  default 
being  made  in  payment  of  the  stipulated  amount  monthly,  give 
notice  thereof  to  the  obligors. 

The  defendants  have  contended  that  though  this  is  not  a  formal 
agreement  on  the  part  of  the  plaintiffs  to  give  notice,  it  is  a  con- 
dition introduced  for  their,  the  obligors,  proteotion,  and  that 
non-payment  by  McKeugh  of  any  monthly  instalment  does  not 
alone  forfeit  the  bond,  unless  the  plaintiQb  give  notice  of  such 
non-payment,  and  that  the  want  of  suoh  notico,  on  the  day  when 
the  first  or  any  subsequent  monthly  payment  fell  due,  discharged 
them  (the  obligors)  altogether,  because  the  defendants  as  sureties 
would  have  had  a  ri|^t  to  insist  that  the  pluntlffs  should  im- 
mediately enter  upon  and  reoeive  the  market  tolls  as  soon  as 
MoKeu^  made  default,  and  that  they  were  deprived  of  the 
opportunity  of  olalminff  thia  remedy  for  their  owb  protection  by 
reason  of  their  not  reoMVing  due  notioe  of  the  default 

I  think  tliis  proviso  does  operate  to  make  notioe  of  the  dafanlt 
a  condition  precedent  to  the  plaiatifii'  right  to  call  upon  the 
sureties,  and  the  only  questions  an,  what  is  tho  proper  oonstrao- 
tion  of  the  proviso,  does  it  reqnive  the  notioe  of  any  de&ult  ia  any 
monthly  payment  to  be  given  immediately  mioil  de&uU  takes 
plaoe ;  and  does  this  omission  to  give  proper  notioe  of  datelt  in 
paying  any  one  instalment  discharge  the  dtfendairts  aa  to  all  the 
TCsidoe  thereafter  to  attorae  due? 

This  proriso  does  not  fix  the  time  within  which  notice  is  to  be 
given,  nor  is  there  any  rule  of  law  absolutely  determining  it  If 
given  within  a  reasonable  time,  it  would,  I  apprehend,  be  enough, 
for  I  do  not  think  the  deftndants  would  be  discharged  by  the  &et 
that,  default  bein|(  made  in  payment  on  the  last  day  of  Januaiy, 
notice  was  not  given  to  the  aefendants  on  the  following  day.  It 
would,  I  apprehend,  be  a  question  for  a  jury,  if  the  circumstances 
were  such  as  fairly  to  raise  the  question.  But  here  it  appears  to 
me  the  undisputed  facts  leave  no  room  to  doubt  what  ought  to  be 
the  conclusion  of  a  jury  upon  them.  McKeugh  was  in  default  in 
mining  no  payment  on  tiie  80th  of  April,  and  did  not  pay  the  sum 


then  due  until  the  14th  of  June  fbllowing.  Of  this  delhult  no 
notice  was  given.  He  was  again  in  default  on  the  Slst  of  May, 
the  80th  June,  and  the  81st  of  July,  making  no  payment  until  the 
2od  of  August,  and  then  he  only  paid  $50,  not  half  the  sum  which 
was  due  on  the  Slat  of  May,  and  the  first  notice  which,  was  c^ven 
was  dated  the  10th  of  August,  and  was  served  soon  after,  the 
precise  day  not  being  proved.  I  think  no  juiy  would  decide  thia 
to  be  a  notice  within  reasonable  time ;  and  that  th^  ought  to  be 
told  that  the  delay  was,  from  the  very  character  of  the  transaction, 
against  the  spirit  of  the  proviso,  andf  that  upon  these  admitted 
facte  the  proper  conclusion  is,  that  no  sufficient  notioe  was  given. 

Then,  as  to  the  effiBCt  of  want  of  suoh  notice.  It  (the  notice)  Is 
a  condition  precedent  to  the  plaintiffs'  riglit  to  recover,  and  the 
general  averment  injthe  declaration  that  all  conditions  were  ftilfilled, 
and  all  things  happened  to  entitie  plaintifih  to  recover,  include 
this  condition.  The  plea  puto  the  giving  notice  expressly  in  issue, 
and  the  burden  of  proof  is  on  tiie  plsiiitiffs. 

In  my  opinion  th^  filled  to  sustidn  their  averment,  and  there- 
fore failed  to  make  out  the  case  steted  in  the  declaration,  and 
as  a  consequence  the  rule  for  entering  a  nonsuit  should  be  made 
absolute. 

Per  eur, — ^Bule  abeolnto. 


Iff  Bl  GbAHT  Ain>  TKB  CXTT  Off  TOBQffSO. 


The  itatntQ  16  Tie.,  eh.  819,  anthoriMi  th«  iarabig  Vr  the  dtj  of  Toronto  •€  |129, 
000  of  detontowf  f>)r  tepliaada  parpotti.  A  by-tow  haTfag  totn  pannJ  on  the 
7th  of  May  1800,  onUUed  **  To  provide  for  the  imvm  of  addlttonal  d^tontnne  fat 
$5^000  fbr  eeplanade  pnrponee  *  upon  an  application  to  qsadi  the  br-tow  on 
the  groondthat  on  ito  ftes  It  did  not  Atm  any  anthoiity  in  lavftrnUng  the 


am;  that  imsmneh  ee  tha  l^^w  in  Its  reeltal  irftomd  to  tka4tatate»  whleh  was 
a  pnbUe  act,  it  oonld  not  be  said  that  It  shewed  no  anthorlty  for  nUrinc  tha 
•nni,  and  tkprimdfaeie  eaee  of  an  ezeeoe  of  aathorHy  In  the  amoont  aathbriaed 
by  itatnte  m  not  being  jprore^  the  eoort  in  Ita  dieeretlon  rataeed  h  rale. 

ffaUmau  applied  for  a  rule  nm  to  quash  by-law  No.  818,  of 
the  City  of  Toronto,  passed  7th  of  May,  1800,  and  entitied. 
■*  To  proride  for  the  issue  of  additional  debentures  for  $&4,000 
for  esplanade  purposes. ''  otjeoting  that  the  by-law  did  not  ^w 
on  the  fhoe  of  it  any  authority  in  law  for  raising  the  sum,  nor 
that  the  sum  is  less  than,  or  equal  to,  the  amount  which  t)ie  cor- 
poration is  entitled  to  raise  for  esplanade  purposes.  It  appeared 
among  other  things,  that  debentures  for  the  whole  sum  of  $54,08Q 
had  been  issued  under  the  by-law. 

The  recital  in  the  by-law  sete  out  part  of  the  stetute  16  Yio.,  oh. 
219,  the  second  section  of  which  autnorises  the  corporation  to  past 
a  by-law  to  raise  a  loan  for  suoh  an  amount,  not  ezoeeding  $120, 
000,  as  may  be  necessary  for  the  purpose  of  oonstmoting  the  ea- 
planade,  and  to  issue  debentures  for  the  purpose  of  redeeming  th^ 
same  and  paying  the  interest,  in  any  by-law  to  be  passed  antho- 
rising  the  said  loan  $150,000,  or  any  part  thereof,  and  the  issuing 
of  debei^tures,  to  impose  a  special  rate,  &o. 

D«4FiB,  G.  J.--^his  act  being  expressly  referred  to,  and  being 
a  public  act,  it  cannot  be  said  the  by-lawB  shews  no  antibority  for 
raising  the  snm ;  and  as  the  aot  shews  the  sum  which  may  be 
raised  to  be  $120,000,  and  as  the  by-law  only  prorides  for  ndsing 
*<  a  ftirther  sum  of  $64,000,  '*  it  certainly  does  not  appear  on  the 
fhee  of  the  by-law  that  the  authority  has  been  exceeded  by  reason 
of  any  previous  sums  that  may  liave  been  raised,  amounting,  to- 
getiier  wltii  the  $64,000,  to  more  titan  $120,00a  If  such  be  the 
fact,  it  should  be  plainly  asserted^  and  made  a  ground  for  thia 
application. 

In  the  exercise  of  the  discretionary  power  given  by  the  Municipal 
Act,  eh.  54,  ConooL  Stat.  U.  C,  we  sliould  reqim  a  dear/^r&id 
fam  caee  to  indaoa  us  to  grant  even  a  rule  mm  to  quash  a  by-law 
passed  more  than  two  years  airo,  and  fUly  acted  lipon ;  besides 
which  for  all  that  appears,  this  by-law  may  possibly  have  been 
speoially  promulgated,  (it  doea  not  appear  it  haa  not  been,)  and 
then  an  abplioation  to  quash  it  must  be  made  within  six  months 
after  the  promulgation. 

We  think  tiiere  should  be  no  rule. 

Fir  eur.— Bole  refosed. 
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FoftD  ST  AL.  y.  Joms 

mSrt<Ulam^thtii>righttoMiiff^eetmtnt    Mxteutan, 
One  D.  B.  0.  F.  being  th«  owti«r  of  eerUUn  land  inort«H«dtt  In  fee  to  the  T.  A  L. 
Oi>>Y  with  »  pioTlao  or  oooditkm  that  until  di^talt  be  iboiild  remidn  In  pnow 
don. 

Upon  bta  death  (tbo  pbdntiJh) bU  heln  at  Uw,  dailng  the  eonwey  of  the  mort- 
age, brought  ejectment  to  reooTer  pnmiiiton  from  a  tenant,  no  default  faaTlng 
been  made  In  the  mortgage. 

MM,  that  the  provlao  fsr  ramalntng  tn  pnaiwlnn  nilta  deftralt  made,  would  en- 
Utle  the  mortgagor  to  bring  qfeetment,  bnt  that  the  light  of  action  deeoended 
to  the  ezecQton  and  Aot  to  the  helra  at  law,  theraftm  the  defendant  waaen* 
tilled  to  reoorer. 

The  plaintifb  olftlmed  title  u  hein  at  law  of  PaTid  BMOgden 
Ford,  late  of  the  town  of  Broektille,  in  the  oonnty  of  Leeds, 
Esquire,  deoeased,  who  elaimed  by  deed  from  the  Trnst  and  Loan 
Company  of  Upper  Canada. 

The  defendant,  besides  denying  the  title  of  pUOntifc  olaimod 
title  in  himself  by  deed  flrom  Jones. 

On  the  trial  proof  of  no  deiiinlt  ha?ing  been  made  in  the  mort- 
gage was  given. 

^  The  defendant's  counsel  objected  that  the  fee  of  the  land  being 
in  the  Trust  and  Loan  Company,  the  plaintilFs  oould  not  maintain 
the  action. 

A  Terdiot  was  taken  for  the  pl^tilTs  subject  to  the  opinion  of 
the  court 

The  case  was  argued  on  points  reserred,  by  Andenon  for  the 
plantiib,  citing  Com.  Dig.  EsUte, 

Riehardtf  Q,  (7.,  for  defendant,  cited  The  Canada  Company  t. 
Ww",  7  U.  C.  C.  P.  841 ;  Bobertson  t.  Bannerman,  17  U.  C  Q.  B. 
608 ;  J>ot  loiter  ▼.  Ooldwin,  2  Q.  B.  144;  Malloek  y.  MtEwm,  9 
U.  C.  C.  P.  467   Williams  on  Ex.  564. 

Prapib,  C.  J.— The  material  facta  appear  to  be  thai  D.  B.  0. 
Ford  made  a  mortgage  in  fee  of  the  premises,  to  reooYcr  possession 
whereof  this  ejectment  is  brought,  to  the  Trust  and  Loan  Com- 
pany :  that  the  mortgage  contained  a  proviso  that  the  Mortgagor 
might  retain  possession  until  defoult ;  and  tiiere  has  been  no  de- 
fault ;  that  the  mortgagor  has  since  died,  and  this  ejectment  is 
brought  by  his  heirs  at  law,  claiming  that  tKe  provisd  for  the 
mortgagor  remaining  in  possession  enures  for  their  benefit  and 
giTes  them  a  right  to  recoter. 

The  case  of  WOknuan  t.  JEToU^  8  Bing.  N.  t.  60d,  has  been 
frequently  acted  upon  by  our  courts,  and  it  in  effect  decides  that 
F.ord,  the  ancestor,  had  by  Tirtue  of  the  proTiso  that  be  should 
retain  possession  until  default,  acquired  from  the  Trust  and  Loan 
Go.,  to  whom  he  had  couYcycKi  the  fee  JE>y  way  of  mortgage,  a 
term  for  as  long  as  he  had  time  glYon  him  to  redeem  by  payment 
of  the  mortgage  mon^,  unless  he  made  default  In  any  interme- 
diate payment  of  interest 

It  was  a  chattel  interest— not  one  of  freehold —  that  he  thus 
acquired,^  limited  in  point  of  duration  till  the  day  Of  payment  of 
the  principal  money  arriyed,  subject  to  forfeiture  by  non-payment 
of  any  stipulated  installments  or  of  interest ;  but  as  a  chattel 
interest  it  could  not  on  his  death  Test  in  his  heirs  at  law,  %ho  are 
the  claimants  in  this  action.  The  fee  did  not  descend  to  them, 
though  the  right  to  redeem  it  did,  and  by  law  the  term  vested  in 
the  executors  of  their  ancestor. 

Th9  jMMtea  must  therefore  be  deliTered  to  the  defrndant 

Per  Cur, — Poeiea  to  defrndaat- 
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MiporUi  Bf  BOBBf  A.  HAianoir,  Baq^,  Barritiar^a-Laie. 
Trb  Quxxh  on  thx  xblatioh  or  Aemor  t.  Costb. 

Or.  Alt  V.aeap.U,t.TZ-^mmie(pal QmmA-DtiguialikatUm toUnutnher, 

On  27th  June  1861,  a  Bj-law  waa  paaaed  b7  the  Ooant7  Oonndl  of  Saiei:  ajmro- 
priatlng  $2,548  ftir  the  improrement  of  certain  Boada  and  Bridgea  In  the  OooAtj, 
amongat  othafi  **  on  the  Town  line,  between  Ooloheatar,  Maiden  and  Andardon 
the  amn  of  $600,  and  that  liaHra.  Ooate  (the  deteidaat)  and  Onnningham  he 
oommlaatonera  to  expend  the  aame,"  and  that  **the  aeTaral  mmmlaeJonera  here- 
by appointed  to  anperlntend  the  letting  of  any  work  to  be  done  aa  atmaald, 
nail  iMilTe  three  per  eent  vpoa  aU  eontraeta  enterad  Into  bj  them,  nndar  the 

KvMona  of  thia  B/-law."  On  lat  Deeambar,  ISCl,  the  daimdant  recelfad  aU 
money  he  wo  entitled  to  In  laapeet  of  hJa  aarrioea  under  the  By-law. 
JUd  h  That  proof  cf  the  mere  ftct  of  defnidant  being  a  Road  Oommlaalonor  to 
expand  mon^ya  ndaed  to  and  ftir  ISSl,  did  not  neoeaarily  Imply  that  be  waa 
an  '*oflloer"  of  the  eorMntlon  within  the  meaning  of  Oon.  Stat  U.  0.  cap.  64^ 
aae.T8,aoaatomakehlmineUfibletobeaieete(llnl8e2,  nnleaa  dearly  ahowB 
that  hla  dntlaa  oonttonad. 


2.  That  any  eontraet  which  the  corporation  made  with  him  tooompenaato  him  iv 
aorrioee  rendered  aa  a  Boad  Oommlaaioner  in  1891,  having  been  AiIIt  parfonned 
by  the  payment  of  hli  wmimiwinit  in  1801,  he  waa  not  at  the  time  of  hla  eleetioB 
to  1802  **a  perKm  haTing  by  hJmaelf  or  hia  partoer  an  totareat  to  any  oontraet 
with  or  on  oehalf  of  the  oorporatSon''  within  the  meantog  of  the  aama  atatnto. 

Qnora.— If  a  paraon  enter  toto  a  Jotot  Stock  Boad  Oompany,  In  whkh  oompanj 
a  Townahlp  Manldpallty  haa  taken  StodE,  la  aadi  panon  thereby  dtoinallfle^ 
to  be  a  member  of  toe  l^nmahlp  Oonndl. 

Whera  delbndant  while  denying  any  totareat  in  the  eontnet  with  the  Boad  Oom- 
pany, admitted  that  he  waa  employed  aa  a  aalaiied  agent  fbr  the  oontnetor,  eoato 
were  refkieed  to  hhn. 

The  relator  oljected  that  Costs  were  not  elifdble  to  he  elected 
Township  Councillor  of  the  Township  of  Maiden  and  Reete  of 
the  said  Township,  on  the  ipronnds : 

1st  That  he  was  a  person  haying  by  himself  or  partner  an  in- 
terest in  a  contract,  with,  or  on  behalf  of  the  Corporation  of  the 
said  Township  of  Maiden. 

2nd.  That  he  was  disqnaliiked  from  being  elected  by  reason 
of  his  being  a  road  commmissioner  of  the  corporation  of  theeonnty 
of  Bssez,  and  a  person  receiving  an  allowance  from  the  said  cor- 
poration other  than  as  a  Deputy  BecTC  or  Warden  of  the  said 
corporation. 

Sojfd  for  relator.    Prmee  for  defendant 

The  facts  sufficiently  appear  in  the  judgment  of  the  learned 
Judge  before  whom  the  matter  was  argued. 

RiOHABDS,  J.— I  shall  dispose  of  the  second  ground  first 

On  the  27th  June,  1861,  a  By-law  was  passed  by  the  County 
Council  of  the  County  of  Essex,  of  which  defendant  was  then  a 
member,  to  appropriate  $2,64S  for  the  improTement  of  certain 
roads  and  bridgto  in  the  County.  The  Dy-Ikw  proTided  where  the 
money  should  be  expended,  naming  the  sereral  roads  and  commis- 
sioners amongst  the  others  as  follows : — "  On  the  Town  line  be- 
tween Colchester,  Maiden  and  Anderdon  the  sum  of  $600,  and 
that  Messrs.  Costs  (the  defendant)  and  Cunningham  be  Commis- 
sioners to  expend  the  same."  The  by-law  then  proceeded  to  enact 
'*  that  the  whole  of  the  aboTC  work  so  to  be  done  and  performed  aa 
aforesaid  shall  be  given  out  by  contract,  by  public  competition,  by 
I  the  said  parties  duly  appointed  to  superintend  the  same,  on  or  be- 
fore the  nrst  day  of  September  next,  and  should  any  one  or  more 
of  tiie  above  mentioned  parties  ful  to  be  present  at  the  time  ap- 
pointed for  the  letting  of  such  work,  then  any  one  member  of  such 
commissioners  present  may  proceed  to  the  letting  of  the  same  ;**  and 
"  that  all  contracts  entered  into  for  the  performance  of  any  work 
to  be  done  under  the  provisions  of  this  By-law,  shall  be  signed  by 
the  Commissioners  letting  the  same  on  behalf  of  the  corporation, 
and  all  sums  due  for  such  work  shall  be  pdd  by  the  County  Treas- 
urer upon  a  certificate  being  produced,  signed  by  the  Coramisrioner 
or  Commissioners  letting  the  same  of  the  work  having  been  per- 
formed according  to  tiie  contract,"  and  **  that  the  several  commis- 
doners  hereby  appointed  to  superintend  the  letting  of  any  work  to 
be  done  as  aforesaid,  shall  reeeive  three  per  cent,  upon  all  contracts 
entered  into  by  them  under  the  provisions  of  this  By-law." 

By  the  terms  of  this  By-law,  the  contracts  were  to  be  let  by  the 
commissioners  on  or  before  the  1st  of  September  1861,  and  Arom 
the  nature  of  the  work  it  is  possible  that  all  would  be  completed 
within  the  year.  At  all  events  the  defendant  seems  to  have  re- 
ceived on  the  12th  of  December  1861,  all  the  money  he  was  entided 
to  in  respect  of  his  services  under  the  By-law,  so  that  he  would 
have  no  contract  with  or  demand  against  the  corporation  in  respect 
to  such  services  at  the  Ume  he  was  chosen  Reeve. 

His  being  a  Boad  Commissioner  to  expend  moneys  ndsed  in  and 
for  1861,  does  not  necessarily  imply  that  he  would  be  an  officer  of 
the  corporation  within  the  meaning  of  the  statute  so  aa  to  make 
him  ineligible  to  be  elected  in  1862,  unless  it  Is  dearly  shown  that 
his  duties  oontinned. 

I  therefore  think  as  to  this  ground  that  the  relators  case  fuls,  de- 
itedant  not  being  shown  to  be  an  officer  of  the  corporation  when 
elected  and  any  contract  the  corporation  may  have  made  with  him 
to  compensate  him  for  his  services  rendered  as  such  commisaoner  in 
1861,  having  been  fully  performed  by  the  paymtet  of  his  oommis- 
sion  under  the  By-law  on  the  12th  December  1861. 

The  iirst  ground  taken  by  relator  is  supported  by  his  endeay- 
curing  to  show  the  following  facts,  that  there  was  established  a 
Joint  stock  oompany  called  the  Amhertsburg,  Maiden  and  Talbot 
Plank  and  Qravel  Road  Company,  in  which  company,  during  last 
year,  the  Township  of  Maiden  took  stock  to  the  amount  of  six 
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thousand  dollars,  and  that  by  firtae  of  his  office  of  Reeve  and  o^ 
the  said  stock,  defendant  sits  and  TOtes  in  the  company  as  a  di- 
rector thereof,  that  the  company  daring  the  last  year  entered  into 
a  contract  with  Michael  Sebenrille  for  the  oonstmction  of  seyen 
miles  of  the  said  Road,  and  that  defendant  is  interested  as  a  partner 
or  otherwise  in  the  contract  entered  into  by  Sebenrille  and  the 
Road  CfOmpany. 

I  haTO  read  all  the  affidarits  filed  on  both  sides  in  reference  to 
the  matter,  and  am  not  satisfied  that  Goste  is  a  partner  with  or 
interested  in  the  contract  of  the  road  company,  so  as  to  disqualify 
him  fh>m  being  elected  Reeve  of  the  Township.  I  do  not  at 
present  decide  that  entering  into  a  contract  with  a  road  company 
disqualifies  a  person  from  being  elected  Reeye  or  Councillor  of  a 
Township  when  such  Township  has  taken  stock  with  road  company. 

I  can  see  many  reasons  why  the  taking  of  such  a  contract  should 
work  a  disqualification,  and  am  not  prepared  to  say  that  it  would 
not  be  cariying  out  the  spirit  of  the  statute,  to  hold  that  it  did 
eome  within  tiie  act,  and  that  such  a  contractor  could  not  be 
elected  Reeve  even  if  he  oould  be  a  councillor  for  the  Township, 
so  holding  perhaps  much  the  largest  portion  of  the  stock  of  the 
Road  Company.  But  as  in  this  case  I  do  not  feel  justified  in  com- 
ing to  the  conclusion  that  defendant  was  a  contractor  or  interested 
in  the  contract  in  a  sense  to  disqualify  him,  it  is  not  necessaiy  to 
decide  the  question  how  far  such  a  contract  if  it  had  been  entered 
into  would  have  worked  a  disqualification. 

1  must  therefore  decide  in  favour  of  the  defendant  on  this  ground. 

The  only  remaining  question  is  the  costs.  Defendant  whilst 
denying  any  interest  in  the  contract  of  SeberviUe  admits  that  he 
is  employed  as  his  agent,  that  he  receives  from  him  $400  and  his 
expenses  as  such  agent^  and  is  actually  engaged  in  this  work. 
Whilst  he  is  acting  thus  as  the  agent  of  the  contractors  he  is  by 
virtue  of  his  office  of  Reeve  of  the  Townships  a  director  of  the 
Road  Company ;  as  such  director  it  is  his  duty  to  see  that  Slber- 
ville  performs  his  contract,  anddoes  Justice  to  the  Company,  though 
the  strict  enforcement  of  such  contract  might  cause  SeberviUe  pe- 
cuniary loss.  On  the  other  hand  as  Seberville's  servant  and  agent 
it  is  his  interest  and  perhaps  he  may  consider  it  his  duty  to  do  the 
work  in  such  manner  as  may  be  most  profitable  for  his  employer, 
in  which  case  the  interest  he  is  bound  to  protect  as  Reeve,  and 
director  may  suffer. 

I  do  not  think  any  man  ought  to  place  himself  in  such  an  equivo- 
cal position,  and  it  is  not  unreasonable  that  such  a  matter  for  (he 
public  interests  should  be  enquired  into. 

Looking  at  the  defendants  own  conduct  and  position  as  set  up 
by  himself,  I  am  not  disposed  to  give  him  any  costs. 

I  shall  therefore  decide  in  favoor  of  the  defendant  withoat  costs 
to  either  party. 


Ria.  XZ  KVL.  MCMULLBN  V.  BiLlSLl. 

OmaoL  SbaL  7. 0,  oop^  64,  «•  Ta-Jtetie^Ml  Otiiiet'to— ZKigiig><y«rffaii»-grfator. 

Wb«ra  doftadant  had  bem  appolntad  a  eommiirioner  for  tba  ezpandltnra  of 
MunidBal  fuoda  upon  the  roads  cf  the  aanldpallty  in  whldi  he  redded,  and 
the  bj-law  appointuig  him  fixed  a  oertain  oommlteion  to  be  paid  to  him  fbr  his 
eenioes  as  tmai  eommlesloDer,  and  It  waa  shewn  that  some  portion  of  his  eom- 
misirion  remained  nnpaid  at  the  time  of  hla  election  as  a  member  of  the  If  nnl- 
dpal  OoanoU,  he  was  held  to  be  disqwalifled  as  belnga  person  havlnf  an  interest 
In  a  contract  with  the  oorpontlon. 

It  is  not  desirable  that  the  clerks  of  Mnnldpal  Oonndls  hating  the  eostody  of 
papere  of  the  eorporatton  should  be  relators  in  quo  watramto  casss  to  imieat 
members  ot  the  ooancUs  to  which  they  are  clerks. 

In  this  case,  in  order  to  disconntenanoe  such  a  practice,  costs  were  reAissd  to  re* 
lator.  Clerk  of  the  Connty  Omndl  to  which  defendant  had  been  elected  a  mem- 
ber, altboofh  the  application  to  naesat  defendant  was  sooesssfU. 

Relator  objected  to  defendant  holding  the  office  of  Deputy 
Reeve  of  the  Town  of  Amherstburg  on  the  following  grounds  : 

l8t— That  the  corporation  of  Amherstburg  is  not  entitled  to  a 
Deputy  Reeve,  the  said  town  not  having  the  names  of  600  resident 
freeholders  and  householders  on  its  last  revised  assessment  roll. 

2nd.  —  That  defendant  was  disqualified  firom  being  elected 
Deputy  Reeve  because  he  was  a  road  commissioner  of  the  corpo- 
ration of  the  County  of  Essex,  and  a  person  receiving  an  allowance 
from  the  said  corporation  other  than  as  Deputy  Reeve  or  Warden 
of  the  said  corporation,  and  as  such  disqualified  to  be  elected  a 
member  of  the  oooncil  of  the  corporation  of  the  county. 


The  relator  it  appeared  was  Clerk  of  the  County  Council  of  the 
County  of  Essex,  and  as  such  officer,  had  the  custody  of  a  certified 
copy  of  the  assessment  roll  of  the  Town  of  Amherstburgh. 

In  his  affidavit  he  gave  a  synopsis  of  the  names  on  the  roll,  and 
the  result  he  arrived  at  was,  that  there  were  not  the  names  of  600 
resident  freeholders  and  householders  on  the  last  revised  assess- 
ment roll  of  the  town.  He  then  stated  that  defendant  was,  by  a 
by-law  of  the  corporation  of  the  oounty,  passed  on  the  twenty- 
seventh  of  June,  1861,  appointed  road  commissioner  to  superintend 
the  expenditure  of  monies  to  be  expended  upon  oertain  roads  and 
bridges  in  the  said  oounty,  and  by  the  same  by-law  it  was  provi- 
ded, that,  as  such  commissioner,  defendant  should  receive  an 
allowahoe  fh>m  the  corporaUon  of  Essex  of  8  per  cent  upon  all 
contracts  entered  into  by  the  said  defendant  as  such  commissioner, 
which  said  amount  so  due  As  aforesaid,  was  sUll  due  and  owing, 
as  he  was  informed  and  believed,  from  the  oounty  corporation  to 
defendant 

The  affidavits  were  very  conflicting. 

^oy<;f  for  relator;  JPrtn««  for  defendant 

RioiiABDs,  J. — Am  to  the  first  ground  of  otjection,  if  the  case 
turned  upon  it,  I  should  require  further  information,  the  affidavits 
filed  on  either  side  being  so  eonfUoting ;  but  as  I  shall  dispose  of 
the  matter  on  the  other  gronnd,  I  shall  not  delay  my  deoision 
merely  to  ascertain  who  is  right  as  to  the  number  of  resident 
flreeholders  and  householders  whose  nrmea  tee  on  the  assessment 
roll  of  1861  for  the  township  of  Amherstburgh; 

I  have  already  made  an  abstract  in  the  matter  of  oosts  of  the 
party  of  the  by-law  passed  in  1861,  appointing  penons  to  expend 
money  on  different  wards  in  the  county.  The  extracts  there  made 
will  all  apply  to  this  case  except  the  one  naming  the  pommissionery 
and  that  part  which  relates  to  defendant's  appointment  as  com- 
missioner is  as  follows,  vis. :  **  On  the  town  line  between  Maiden 
and  Anderdon  leading  into  the  town  of  Amherstburgh  the  sum  .of 
$410,  and  that  Messrs.  Kolfsge,  DeLisle  (the  defendant)  and  Cun- 
ningham, be  commissioners  to  expend  the  same." 

It  appears  firom  the  papers  filed  that  the  amount  due  defendant 
under  the  by-law  for  his  services  as  such  commissioner  had  not 
been  paid  to  him  at  the  time  of  his  election  as  deputy  reeve.  Mr. 
Kolfage,  the  reeve  of  Amherstburgh,  stated  that  he  was  present  on 
the  27th  June  of  last  year  when  the  by-law  to  levy  a  tax  in  the 
county  of  Essex  for  the  improvement  of  certdn  roads  and  bridges 
in  the  aforesaid  county  of  Essex  was  passed,  and  that  he  remem- 
bers on  the  occasion  of  the  passing  of  the  by-law  he  asked  tiie 
question  of  relator,' who  was  at  the.time  solicitor  and  clerk  at  the 
siud  municipal  council,  whether,  as  they  were  acting  in  their  ca- 
pacity of  reeves  in  superintending  the  appropriation  of  monies 
for  county  or  town  line  roads,  and  on  letting  out  the  oontracts  for 
the  same,  th^  could,  according  to  law,  be  granted  under  a  by-law 
any  allowance  for  the  expenses  they  would  necessarily  incur  in 
fulfilling  their  prescribed  duties,  and  that  the  said  McMnUen  ani- 
wered  that  they  were  acting  in  their  capadty  of  reeves,  but  that 
as  such  an  allowance  could  be  made  to  them  under  the  by-law. 

The  answer  set  up  by  defendant  to  the  seoond  oljection  is,  that 
he  was,  whilst  acting  as  commissioner  under  the  by-law,  acting  in 
his  capacity  as  reeve,  and  that  any  compensation  awarded  to  him 
under  the  by-law,  was  in  such  capacity  as  reeve :  that  the  sta- 
tute does  not  work  a  disqualification  when  the  allowance  is  to  the 
person  receiring  it  as  reeve,  deputy  reeve,  &o. 

I  aih  not  prepared  to  give  my  assent  to  the  proportion  advanced 
in  favour  of  the  defen&nt  In  that  view  large  sums  of  money 
might  be  raised  for  the  purpose  of  making  alleged  improvements, 
to  be  expended  by  the  members  of  the  mumcipal  council,  who 
would  get  a  per  centage  on  it,  and  who  might  vote  for  the  raising 
of  the  money  to  make  money  out  of  their  commission  on  the  ex- 
penditure. The  reason  of  the  rule  which  excludes  any  one  having 
a  contract  with  the  municipality  firom  being  elected  a  reeve  or 
councillor,  usually  extends  to  prevent  the  oouncillors  from  increas- 
ing their  own  emoluments.  The  exceptions  as  to  reeves  and 
deputy  reeves  receiving  an  allowance  from  the  corporation  undoubt- 
edly means  the  $1.60  per  diem,  which  the  ooundl  may  allow  them 
for  their  attendance  in  council.  It  is  not  desirable  that  reeves  or 
councillors  should  be  mixing  themselves  up  with  the  oontracts 
given  out  on  behalf  of  the  corporations,  whose  interest  they  are 
by  la  w  expected  to  look  after.    It  is  not  desirable  that  they  should 
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be  indooed  to  tote  for  the  rising  of  moneys  to  be  expended  tinder 
their  own  snpenrision,  in  the  hope  of  being  able  to  make  some 
petty  per  oentege  out  of  ench  ezpenditnre,  and  thereby  indirectly 
reoeiTe  a  profit  ont  of  their  office  which  the  law  does  not  oontem- 
plate. 

In  the  ease  before  me,  howeter,  it  is  sufficient  to  say,  that  the 
by-law  appoints  this  defendant,  with  other  gentlemen,  oommis- 
sioners  to  expend  money,  by  letting  ont  a  contract  for  certidn 
work,  and  gites  him  a  per  centage  for  so  doing.  He  is  not  in  the 
by*law  mentioned  as  the  deputy  reere  of  Amherstbnrgh,  nor  is  it 
stated  thai  the  per  centage  is  as  an  allowance  to  him  in  that  capa- 
eity.  The  by*law  rimply  declares  the  commissioners .  .  •  <*  shall 
receive  three  per  cent  npon  all  contracts  entered  into  h|y  them." 
Now,  under  the  By-law,  they  receiTed  an  allowance  for  their  ser- 
vices as  commissioners,  which  disqualified  themfhmi  being  elected 
whilst  the  matter  was  pending  and  the  allowance  nnpiud.  This 
defendant  has  nerer  been  paid  his  commission,  and  was  at  the 
time  of  his  election  in  the  position  of  a  person  receiTing  an  allow- 
ance from  the  corporation,  or  of  an  individnal  haviag  a  demand 
•gainst  the  corporation  for  senrices  he  had  render^,  and  for 
which  he  had  not  been  paid,  and  under  the  decided  oases  disquali- 
fied Arom  being  elected  as  deputy  recTe. 

I  am  of  opinion,  therefore,  ddTendant's  election  as  deputy  reere 
nust  be  set  aside. 

When  the  writ  in  this  matter  was  applied  for  I  intimated  my 
opinion  that  the  clerk  of  the  council  was  not  the  proper  person 
to  move  to  set  aside  the  election  of  a  member  of  the  body  of  which 
he  was  the  senrant ;  that  often  the  original  documenta  required 
to  be  referred  to  would  be  in  Ms  care  and  custody,  and  that  the 
apposite  party  would,  to  a  certain  extent,  be  placed  at  his  meroy, 
for  the  procurement  of  copies,  Ac.,  and  that  it  was  not  deirirable 
in  my  opinion,  that  whilst  the  clerk,  and  having  the  custody  of 
the  papers  of  the  corporation,  he  riieinld  be  a  relator. 

I  further  intimated  at  the  time,  that  I  should  probably,  if  called 
npon  to  decide  the  case,  reftise  costs  to  the  relator,  with  a  view 
of  discountenanoing  the  practice  of  persons  in  his  position  becom- 
ing relators  in  thMC  proceedings.  It  further  appears  from  the 
papers  filed,  that  at  the  time  of  the  passing  of  the  by-law  under 
which  defendant  acted,  that  relator  was  clerk  and  solicitor  to  the 
BOnieipal  council,  and  expressed  his  opinion  at  the  passing  of  the 
by-law,  that  the  reeve  or  deputy  reeve  could  properly  receive  the 
commiMion  allowed  them  under  it. 

Under  these  circumstances  I  do  not  think  it  would  be  proper  to 
allow  the  relator  his  costs.  He  seems  to  me  to  have  placed  him- 
self in  a  Mse  position  in  this  matter ;  1st,  by  becoming  a  relator 
when  he  was  clerk  of  the  county  council,  and  2ndly,  in  instituting 
proceedings  against  parties  who  acted  in  good  faith  in  aooordance 
with  the  opinion  he  had  himself  given  as  the  legal  adviser  of  the 
oorporation. 

The  writ  will  go  to  remove  the  defendant  f^m  the  office  of 
deputy  reeve  of  the  town  of  Amherstbnrgh,  but  without  costs  to 
either  party. 


CHANCERY. 


(Storied  fty  Aux.  Qum,  Xsq^  BctrrHUrat-LmOf  ItepoHer  to^ihe  QfurL) 
MoxTRiAL  Bank  y.  Bakxk. 

Mortgage    MmemHm  o/dmi  Ai  Uimh^Jb$e(mdtMg  df Uor. 

A  debtor  bdag  ftbtmt  to  !«▼•  Ihli  prorlaoe  for  the  pvpoM  of  raiting  ftmds  to 
diielurga  bfi  llabiUtiM,  fIgMdftiia  tMlad  a  prlntod  ibrm  oTinortMe  opoa  oerUin 
lands,  wltlMxit,  howvreri  hating  Inaertoa  dth«r  the  name  ofnimaelf  or  the 
mortgagee  therein,  whloh  wu  also  In  like  manner  executed  hy  the  wlft  of  the 
mortgagor,  and  by  him  locked  up  in  hie  deak.  from  HalUkx  he  irrote  to  hii 
agent  here  inatracting  him  to  flu  up  the  Uanki  aa  he  ihonld  find  neceetary. 
which  was  aoeoi-dinglj  done,  and  handed  OTer  to  the  mortgagee.  Atfd,  that 
thia  waa  a  aafflcient  ezeeution  of  the  mortgage,  and  that  the  aame  waa  a  talld 
chane  npon  the  propirtj  embraced  In  thelnatrnotment. 

When  It  ia  neoetmry  for  the  purpoae  of  settling  the  priorltj  of  ineQml>ranoera  to 

enqnire  whether  a  party  who  had  been  sued  was  or  not  an  abeeonding  debtor 

wilhln  the  meaning  of  the  act,  this  coort  will  do  so;  and  that  too  although  the 

defendant  intheafltkmmay  not  haTetakananyatepa  toast  aside  the  attadunent 
issued  at  law. 

This  was  a  suit  of  foreclosure  brought  by  the  Bank  of  Montreal 
upon  two  mortgages  against  William  Baker,  the  mortgagor,  and 
Joseph  Bhutar,  The  Gommeiuial  Bank  of  Canada,  Thomas  Bigney 


and  James  Brown,  the  younger,  who  were  made  parties  as  ineum*' 
braneers,  Shuter  ranking  prior  to  the  plaintiiltB  as  to  one  of  thrar 
mortgages,  and  in  respect  of  which  they  submitted  to  redeem  him. 

The  bill  fiirther  stated,  that  the  defendants  The  Commercial 
Bank  claimed  priority  over  such  second  mort|rage,  bearing  date 
the  26th  May,  1867,  by  virtue  of  a  judgment  recovered  against 
Baker,  and  duly  registered ;  such  judgment  having  been  recovered 
in  a  suit  wherein  proceedings  had  been  commenced  by  writ  of 
attachment,  and  which  was  sued  ont  prior  to  the  registration  of 
such  second  mortgage  of  the  plaintiffs ;  but  which  the  plaintiffii 
submitted  the  Commercial  Bank  could  not  propefty  claim.  Baker 
never  having  been  in  fact  an  absconding  debtor,  or  liable  to  such 
process. 

All  the  defendants  answered  the  bill.  The  Commercial  Bank 
alleging  that  Baker  was  at  the  time  of  suing  out  their  attachment 
an  absconding  debtor,  and  that  such  attachment  never  had  been 
superseded  or  abandoned ;  and  that  the  mortgage  of  the  26th  Mi^, 
1867,  was  never  in  fact  executed  by  Baker,  and  that  the  same  did 
not  operate  as  a  lien  on  tlie  lands  embraced  ther^n. 

The  cause  having  been  put  at  issue,  evidence  was  taken  tbereiB 
before  the  oourt  at  great  length,  the  material  points  of  which*  so 
far  as  the  questions  decided  are  concerned,  appear  in  the  judgment. 

Sinmffy  for  the  plaintiffs. 

Ro€f,  for  the  Commercial  Bank. 

A,  Crookt  and  Blake^  for  the  defendants  Rigney  and  Brown. 

For  the  plaintiffs,  it  was  contended,  that  the  execution  of  the 
mortgage  in  blank  by  signing  the  name  and  affixing  the  seal  of  the 
mortgagor  thereto  was  sufficient,  although  the  name  of  the 
mortgagee  did  not  appear  therein ;  and  that  the  agent  of  the 
mortgagor  having  subsequently  fflled  in  the  names  and  delivered 
the  deed  to  the  plidnti£b,  under  the  written  authority  of  the 
mortgagor,  was  a  good  delivery  thereof,  although  such  authority 
was  not  under  seal.  The  interest  of  Bsker  at  the  time  was  only 
an  equitable  estate,  and  as  such  did  not  require  a  sealed  intmment 
to  charge  it  An  equity  of  redemption  may  be  charged  without 
seal.  It  may  be  admitted  that  to  pass  a  legal  estate  by  the 
grantor's  attorney  a  seal  is  neoessanr  to  the  instrument  constituting 
the  attorney.  Ifud$on  v.  Revett,  6  Bing.  866 ;  Weti  v.  Stewart, 
14  M.  &  W.  47  ;  HibblfwhHe  v.  McMorine,  6  M.  &  W.  216;  and 
Broom's  Legal  Maxims,  146-6,  were  referred  to. 

The  proceeding  to  sue  out  an  attachment  with  knowledge  of  the 
fhcts,  was  a  most  improper  use  of  the  provisions  of  the  act  of 
parliament.  Baker,  in  the  eye  of  the  law,  never  was  an  abscond- 
ing debtor :  it  is  shewn  that  he  left  openly,  with  the  knowledge  of 
the  community  in  which  he  resided,  for  the  purpose  of  visiting 
Montreal,  Boston,  or  any  other  place  in  which  he  might  consider 
it  probable  that  he  would  succeed  in  raiung  ftmds  to  disehafve  his 
liabilities. 

Counsel  for  Rigney  and  Brown  insisted  upon  the  same  objections 
as  were  raised  by  the  plaintilfe  as  to  the  invalidity  of  the  proceed- 
ings under  the  attachment,  which  they  also  contended  had  been 
abandoned  by  the,  attaching  creditors.  Baker  having  been  per* 
mitted  to  assume  control  of  his  property  after  his  return,  and  to 
continue  his  business  in  the  same  way  as  he  had  previously  done. 

For  the  Commercial  Bank,  it  was  contended,  that  the  mortgage 
to  the  plaintiffs  never  was  a  valid  subsisting  charge  at  law;  as  a 
conveyance  it  was  wholly  void  at  law,  and  being  void  at  law,  would 
be  void  also  in  equity.  No  agreement  is  alleged  or  proved  to 
execute  a  mortgage  or  create  a  charge  by  deporit  of  titie  deeds,  or 
in  fact  do  otherwise  than  was  done.  The  delivery,  if  any  such 
took  place,  was  before  the  blanks  were  filled  up,  and  the  registra- 
tion of  the  mortgage  was  effected  npon  the  affidavit  of  a  witness, 
who  swore  to  the  deliveiy  by  Baker  himself:  this  alone  ia 
sufficient  to  shew  that  the  plaintiffs  relied  alone  upon  the  delivery 
by  Baker ;  and  McNider,  agent  of  the  plaintiffs,  says  he  accepted 
the  mortgage  before  the  blanks  were  filled  up. 

So  far  as  the  question  respecting  the  validity  of  the  attachment 
is  concerned,  the  only  point  for  oonaderation  is,  whether  there  was 
tnud  in  the  suing  out  of  the  writ  as  against  other  creditors ; 
nothing  turns  upon  the  ground  of  the  regularity  or  irregularity  of 
that  proceeding.  Baker  never  baring  adopted  any  steps  for 
setting  aside  that  writ,  this  court  will  not  now  enquire  into  the 
fact  whether  the  debtor  was  an  abeeonding  debtor  or  not. 


1862.] 


LAW   JOURNAL. 


£zp.  Hewer^  1  Mer.  7 ;  Skeohard  T.  TUUy^  2  Atk.  848 ;  Chitty's 
Arehbold'0  Praotioe,  688;  Shepherd's  Touehatone,  818;  Anur 
T.  BeU,  1  YermoDt  Rep.  808,  were  also  cited. 

Spbaqob,  V.  G. — The  prinoipal  (Question  in  this  ease  is,  whether 
the  instrument  which  the  plaintiffs  claim  to  be  a  mortgage,  and 
Which  bears  date  the  25th  of  May,  1857,  was  OTer,  and  if  erer,  at 
what  time,  duly  ezecated.  The  qnestion  is  one  of  priority  between 
the  Montreal  Bank,  and  the  Commercial  Bank,  and  the  defiuidants 
Rigney  and  Brown. 

The  instrument  in  question,  without  the  names  of  any  party  in 
the  body  of  it,  but  with  a  space  left  for  their  insertion,  was  signed 
and  sealed  by  ^e  mortgagor  Baker,  and  his  wife,  on  the  day  ef  its 
date,  and  in  that  state  attested  by  a  subscribing  witness.  On  the 
outside  the  words,  **  mortgage  with  dower"  are  printed ;  below 
this  the  word,  *<to,'*  and  underneath  it  in  pencil,  in  the  handwrit- 
ing of  Baker,  are  the  words,  *<  Bank  of  Montreal."  The  instrument 
was  not  then  deliTcred,  but  in  the  state  I  have  described  was 
retained  by  Baker,  and  locked  up  in  his  desk.  This  was  done  on 
the  CTC  of  his  departure  for  Montreal,  and  perhaps  to  Halifax,  with 
a  Tiew  to  obtaining  money  to  relicTe  his  embarassments.  At  the 
latter  place  he  wrote  a  letter  of  instructions,  which  is  produced  to 
a  Mr.  Layis.  A  mortgage  with  similar  blankiB  executed  in  the  same 
way,  and  intended  for  the  Commercial  Bank,  was  also  left  by  Baker 
in  his  desk. 

In  his  letter  to  LaTis  he  informs  him  of  the  exeoution  of  these 
Instruments,  and  instructs  htm  to  procure  them,  and  fill  up  the 
blanks,  as  he  should  find  it  necessary ;  and  to  dellTcr  them  respeo- 
dTely  to  the  agents  of  the  banks  at  Belleville,  deliTering  the  one  in 
question  first  to  the  agent  of  the  Montreal  Bank.  The  one  Intended 
for  the  Commercial  Bank  was  offered  to  the  agent,  and  refVised, 
on  the  ground  that  it  wss  iuTalid  by  reason  of  the  blanks.  The 
one  offered  to  the  Montreal  Bank  was  accepted  by  its  agent, 
MoNider.  It  was  deliTcred  first,  while  in  the  state  in  which  it 
was  left,  and  again  jifter  the  blanks  had  been  filled  up. 

It  is  incontroTertible,  I  think,  that  the  instrument  in  the  state 
in  whicih  it  was  left  by  Baker  was  Toid ;  and  that  as  first  delivered 
to  McNider,  it  was  void.  The  question  is,  whether  the  filling  up 
of  the  blanks,  and  subsequent  delivery,  gave  it  validity. 

If  the  only  thing  remaining  to  be  done  had  been  the  delivery  of 
the  instrument,  it  would  be  clear,  I  think,  that  delivery  being  a 
matter  in  p a»,  was  authorised  by  a  letter  from  Halifax,  and  was 
validly  done.  I  think  it  is  also  clear,  as  a  matter  of  fact,  that  the 
filling  up  of  the  blanks  was  in  accordance  with  the  instructions 
contained  in  that  letter.  The  question  is,  whether  Lavis,  as  agent 
appointed  by  parol,  could  complete  the  execution  of  this  imperfect 
instrument  by  any  authority  less  than  under  seal. 

If  a  re-execution  of  the  instrument  by  Baker  himself,  supposing 
him  present,  and  not  acting  by  attorney,  had  been  necessary  after 
the  blanks  were  filled  up,  it  would  follow  that  Lavis  had  no 
authority  to  complete  Its  execution.  A  formal  re-execution  by 
signing  and  sealing,  or  its  equivalent,  acknowledging  signature 
and  seal,  would  not  be  necessary,  I  apprehend,  but  a  filling  up  of 
the  blanks  in  the  pretence  of  the  grantor  merely,  would  suffice  under 
the  authority  of  Hudson  v.  RenetU  5  Bing  868,  even  as  read  by  the 
court  in  HAblewhiie  v.  McMorine,  6  M.  ft  W.  215.  But  it  is  a 
question  whether  in  Hudton  v.  Reoett  the  court  held  the  presence 
of  the  grantor  necessary ;  their  language  does  not  attach  importance 
to  that  oiromstanoe. 

The  deed  in  question  in  that  case  was  a  conveyance  to  trustees 
for  the  benefit  of  creditors ;  the  sums  due  to  them  respectively 
bring  inserted  in  the  deed ;  a  blank  was  left  for  a  very  large  amount 
doe  to  one  of  the  principal  creditors,  which  it  was  agreed  should 
be  ascertained  by  the  production  of  vouchers ;  the  deed  was  exe- 
cuted with  this  blank,  which  it  was  agreed  should  be  filled  up  when 
the  vouchers  were  produced.  The  next  day  the  vouchers  were 
produced  by  the  grantor,  and  the  blank  filled  up,  probably  in  his 
presence,  with  the  smaller  amount,  which  only  he  alleged  was  due. 

The  omission  in  that  deed  was  certainly  not  of  so  startiing  a 
character  as  in  the  case  in  question,  nevertheless  the  court  held 
that  it  was  quite  impossible  that  the  deed  could  have  any  operation 
while  the  blank  remained  in  it  It  was  therefore  void,  and  more 
than  void  it  could  not  be. 

Then  how  did  the  court  get  over  the  difficulty  that  the  deed  was 
inoperative  aad  void  as  first  executed,  and  became  a  valid  deed 


without  any  re-execution  t  As  I  understand  the  case,  in  tills  way, 
that  there  was  not  a  perfect  execution  of  the  deed  on  the  first  day ; 
and  that  the  delivery  at  that  time  was  in  the  nature  of  an  escrow, 
though  not  technically  as  an  escrow,  the  delivery  being  to  the 
grantee  himself;  that  taking  it,  that  there  was  a  delivery  of  the 
deed  as  a  deed,  it  was  only  a  delivery  upon  oondition  that  some- 
thing was  afterwards  done,  and  that  then,  and  not  ^  then,  it 
became  a  perfect  deed. 

No  stress  was  laid  upon  the  circumstance  that  the  blank  was 
filled  up  in  the  presence  of  the  grantor,  nor  was  that  circumstance 
material  in  the  view  which  the  court  took  of  the  case.  It  would 
indeed  be  only  evidence  of  assent,  which  itself  is  matter  in  paU^ 
imd  could  be  done  as  well  by  an  agent  authorised  by  parol,  as  by 
the  grantor  in  person ;  suppose,  for  instance,  the  grantor  had 
given  a  power  of  attorney  not  under  seal,  to  attend  and  have  the 
blanks  filled  up  with  such  a  sum,  and  then  to  deliver  the  deed  to 
the  grantee,  that  would  be  a  valid  perfecting  of  the  deed  within 
the  reasons  of  the  decision ;  and  even  if  the  presence  of  the  grantor 
had  been  relied  upon. 

ffudtan  V.  Revett  does  not  stand  alone.  The  old  case  of  Zouch 
V.  Clayey  2  Lev.  85,  is  thus  shortiy  stated  in  Levim  :  « In  debt 
upon  an  obligation,  the  case  was  thus :  A.  and  B.  delivered  the 
bond  to  C,  and  after,  and  by  the  consent  of  all  parties,  the  name 
and  addition  of  D.  was  interlined,  and  B.  also  sealed  the  obligsr 
tion,  and  delivered  it ;  and  if  the  obligation  by  this  alteration  was 
made  void  against  A.  ft  B.  or  not,  was  the  question  ?  But  by  Hale, 
and  the  whole  court,  adjudged  that  it  was  not,  and  that  it  is  the 
obligation  of  all  three. 

In  the  still  earlier  case  of  Uarkkam  v.  Oonantor^  Cro.  EHs.  62^ 
it  was  at  first  held  that  the  blank  space  left  in  the  bond,  afterwards 
filled  up  with  the  assent  of  the  obligors,  avoided  the  instrument ; 
but  tUs  was  suboequentiy  reversed;  Moor.  B«p.  pL  547,  and 
even  when  first  heard,  this  distinction  was  taken  by  Popham,  J*, 
that  if  it  had  been  appointed  by  tiie  obligor  before  the  ensealing 
and  delivering  thereof  that  it  should  be  afterwards  filled  up,  it 
might  then,  peradventure,  have  been  good  enough,  and  it  should 
not  have  made  the  deed  to  be  void ;  but  being  after,  it  shall  avoid 
the  deed — ^this  distinction  prooeeding,  I  apprehend,  upon  the 
ground  upon  which  Sudton  and  £€9eU  was  deuded. 

Zouek  V.  Cla^e  was  recognised  as  authority  in  Wata<m  v.  BoUk^ 
5  M.  ft  S.  228,  where  a  bond  to  the  sheriff  was  executed  by  four 
obligors*  with  a  spaoe  left  for  the  name  of  a  fifth.  In  that  state 
it  was  left  in  the  hands  of  an  agent  of  the  obligors  who  had 
executed  it,  by  whom  the  name  of  a  fifth  obligor  was  inserted  In 
the  blank  space,  and  the  additional  obligor  executed  the  bond,  and 
it  was  ddivered  to  the  sheriff.  It  was  held  that  before  the  inser- 
tion of  the  additional  name,  the  holding  of  the  bond  b^  the  obligor's 
agent,  was  in  the  nature  of  an  escrow,  and  the  audition  having 
been  made  with  the  assent  of  the  agen^  was  tb^  same  as  if  made 
with  the  assent  of  the  obligors  themselves,  and  so  within  the  case 
of  Zouch  V.  CUiye\  and  the  bond  was  held  valid. 

EibhkwhiU  v.  McMarine  is  one  of  several  oases  in  which  it  has 
been  hM  that  an  assignment  of  shares  in  incorporated  companies, 
which  assignments  are  required  by  statute  to  be  under  the  seal  of 
the  transferer,  and  therefore  deeds,  are  void  if  the  name  of  the 
tranefereee  be  left  blank.  That  was  the  only  point  decided,  thoush 
the  language  of  Lord  Wenslejdale,  by  whom  the  Judgment  of  the 
court  was  delivered,  militates  against  such  acts  as  were  done  in 
the  case  before  me,  by  an  agent  not  appointed  under  seal,  being 
sufficient  to  make  a  valid  deed.  In  regard  to  Hudton  v.  RweU^ 
he  observes :  «'  A  blank  in  a  material  part  was  filled  up ;  but 
having  been  done  in  the  pretence  of  the  party,  and  ratified  by  him, 
it  was  held  that  it  was  evidence  of  re-delivery.'* 

Lord  Wensleydale  may  have  thought  that  the  droumstance  he 
adverts  to  was  the  proper  ground  upon  which  to  place  the  decision ; 
but  aecohiing  to  the  report  of  the  case  it  was  not  placed  upon  that 
ground  by  tlM  learned  judges  by  whom  it  was  decided.  The  cir- 
cumstance of  the  blanks  Mng  filled  up  in  the  mretence  of  the 
grantor,  is  not  even  alluded  to  by  the  Judges,  and  it  is  not  cleav 
that  the  fact  was  so.  Serjeant  Wilde,  who  aigued  against  the 
validity  of  the  deed,  said,  that  the  deed  was  always  out  of  the 
grantor's  possession  after  the  first  execution ;  and  the  counsel  who 
sustained  the  deed  put  the  case  both  ways,  whether  the  blanks 
were  filled  up  in  the  grantor's  preeence  or  not    The  leanedjudgot 
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I  take  it,  must  have  thought  the  oircamstanee  either  immaterial  i 
or  not  established. 

Hudson  T.  Revett  was  again  referred  to,  in  the  Court  of  Ezohe* 
quer,  in  Witt  t.  Steward  (14  M.  &  W.  47),  when  Baron  Alderson's 
comment  upon  it  was :  **  There  the  coart  oonsidered  it  to  hare 
been  ezeented  orit^nally  as  an  escrow,  and  not  absolutely  executed 
until  the  blank  was  filled  up." 

The  doctrine  established  by  S^idton  y.  Revett^  and  Markham  t. 
ChnaataTj  and  Zoueh  t.  CZoye,  I  think  is,  that  a  deed  containing 
blanks,  executed  by  the  grantor,  although  Toid  at  the  time,  may 
be  perfected  and  rendered  Talid  by  the  filling  up  of  those  blanks, 
with  the  assent  of  the  grantor,  or  by  insertion  made  in  pursuance 
of  directions  given  at  the  time  of  its  execution ;  and  Waiton  t. 
Sooth  establi&es  further,  that  such  assent  may  be  by  agent  ap- 
pointed not  under  seal.  The  ground  upon  which  I  understand 
tills  to  proceed  I  haye  already  explained. 

To  apply  it  to  this  case :  the  deed,  in  its  imperfect  state,  was 
placed  by  the  grantor  in  the  hands  of  his  agent  LaTis ;  not  to  de- 
liTcr  it  immediately,  but  to  hold  it  for  a  certain  purpose,  and  then 
to  deliver  it ;  it  was  then  in  the  hands  of  Lavis  as  an  escrow.  It 
matters  not,  according  to  the  cases,  whether  Ihe  purpose  for  which 
it  was  to  be  held  before  deliTcry  was  something  collateral  to  the 
deed,  or  something  to  be  inserted  in  the  instrument  itself;  Laris 
held  St  for  the  purpose  for  which  it  was  placed  in  his  hands; 
caused  that  to  be  done  in  relation  to  it  which  be  was  instructed 
to  haTc  done,  and  deliTcred  it  It  may  be  that  there  was  no  good 
reason  why  the  blanks  should  not  have  been  filled  up  by  Baker 
himself;  but  there  can  be  no  doubt  how  they  were  to  be  filled  up. 
The  names  of  the  executing  parties  and  the  pencil  endorsement 
dearly  indicated  that ;  in  sedition  to  which  was  the  letter  of  in- 
structions. 

I  cannot,  in  principle,  distinguish  this  case  fh>m  those  to  which 
I  have  referred.  Watton  ▼.  Booth  resembles  it  in  its  circumstances 
as  well  as  in  principle.  It  can  make  no  difference.  I  think,  that 
the  deliTery  to  Lavis,  as  an  escrow,  was  not  contemporaneous  with 
the  rigning  and  sealing. 

But  it  is  objected  that  the  deed  was  actually  dellTered  by  Latis 
to  the  bank  agent  before  the  blanks  were  filled  up ;  and  that  the 
deed  having  been  registered  upon  the  evidence  of  Qould,  who  only 
witnessed  tiie  execution  by  Baker  himself,  the  bank  must  have 
rested  upon  that  delivery.  I  do  not  think  the  registration  upon 
Gould's  affidavit  can  preclude  the  bank  from  insisting  upon  any 
delivery  other  than  in  his  presence.  Assuming  that  Lavis  deliv- 
ered the  deed,  and  that  McNider  for  the  bank  accepted  it  before 
the  blanks  were  filled  up.  I  think  the  bank  may  still  insist  upon 
a  delivery  by  Lavis  after  the  blanks  were  filled  up ;  for  the  rule 
against  a  second  delivery  only  applies  when  the  first  delivery  is 
inoperative,  as  put  by  Perkins  (sec.  154) :  **  It  is  to  be  known 
that  a  deed  cannot  have  and  take  effect  at  every  deiwety  as  a  deed  ; 
for  if  the  first  delivery  take  effect,  the  second  delivery  is  void.'* 
And  so  in  ffudton  t.  Revett,  Seijeant  Wilde  did  not  contend  that 
there  could  be  no  second  delivery,  but  that  as  a  matter  of  fact 
there  was  no  re-delivery ;  and  Besi  C.  J.,  held  that  there  was  no 
perfect  delivery  by  the  grantor,  because  the  deed  itself  was  in- 
operative by  reason  of  the  blank  that  was  in  it  8o  here  the  first 
delivery  could  not  take  effect  for  the  like  reason ;  and  the  second 
delivery,  which  was  proved,  was  a  good  delivery. 

Of  course  I  do  not  mean  to  say  that  there  has  been  any  good 
execution  of  the  deed  by  Baker's  wife.  But  I  have  come  to  the 
conclusion,  after  some  hesitation,  that  the  cases  warrant  me  in 
holding,  that  there  has  been  a  perfect  execution  by  Baker  and  his 
wife. 

Something  is  said  in  the  evidence,  of  the  mortgage  to  the  Mon- 
treal Bank  being  in  the  possession  of  Lavis  on  the  evening  of  the 
18th  of  June,  the  blanks  having  been  filled  up ;  but  I  am  satisfied 
from  the  evidence  that  it  had  at  that  time  been  a  second  tine  de- 
livered by  Lavis ;  and  if  in  his  possession  afterwards,  it  could  not 
affect  the  completeness  and  validity  of  the  deed. 

Evidence  has  been  ^ven  as  to  the  exact  time  at  which  the  mort- 
gage was  carried  to  the  registry  office  for  registration,  and  at  which 
the  attachment  issued  by  the  Commercial  Bank,  and  under  which 
that  bank  claims  priority,  was  lodged  in  the  sheriff's  office.  I 
incline  to  think  that  the  mortgage  was  first  in  the  registry  office ; 
))nt  if  not,  I  do  not  see  how  the  attachment  can  prevail  against  it ; 


if  it  was  at  that  time  perfectiy  executed,  an  unregistered  deed  is 
good  against  an  attachment,  unless  there  is  some  statutory  provi- 
sion on  the  subject  which  I  have  not  seen. 

In  the  view  which  I  take  of  this  case,  it  is  unnecessary  to  con- 
sider some  other  points  nused,  at  least  so  far  as  the  plaintifis' 
priority  is  concerned ;  but  as  between  the  Commercial  Bank  and 
^gney  and  Brown,  it  is  necessary  to  determine  as  to  the  validity  of 
the  attachment  issued  by  the  bwk  on  the  19th  of  June ;  Baker's 
mortgage  to  Rigney  and  Brown  having  been  given  on  the  17th  of 
October,  and  registered  the  same  day,  and  the  judgment  of  the 
Commercial  Bank  upon  their  attachment  having  been  recovered 
on  the  7th  June  following. 

Mr.  Roaf  contends  that  the  only  point  open  is,  whether,  in 
suing  out  the  attachment,  there  was  Arand  on  the  part  of  those 
by  whom  it  was  sued  out,  as  against  other  creditors ;  and  that 
this  court  will  not  examine  whether  as  a  matter  of  fact  Baker 
was  an  absconding  debtor  or  not  If  this  be  correct,  that  fact 
cannot  be  ascertained  in  any  court  as  between  those  claiming 
priority  in  virtue  of  it,  and  other  incumbrancers.  The  Commer* 
oial  Bank,  and  Rigney  and  Brown  are  both  brought  into  this  court 
as  incumbrancers.  The  bank's  judgment  is  subsequent  to  the 
firm's  mortgage,  but  the  bank  claims  priority  by  reason  of  the 
attachment  Is  it  not  open  to  lUgney  and  Brown  to  displace  that 
claim,  by  shewing  that  the  supposed  fact  upon  which  it  is  based 
had  no  existence.  It  would  not  be  impeaching  the  regularity  of 
proceedings  in  another  court,  but  removing  tiie  grounds  of  aa 
assumed  priority.  The  fact  is  inquirable  at  law  between  the  at- 
taching creditor  and  the  debtor,  for  one  purpose,  the  question  of 
costs ;  as  to  the  debtor,  the  priority  of  creditors  is  nothing ;  and 
the  writ  of  attachment  is  a  snmmonr  as  well ;  but  he  is  allowed 
an  inquiry  for  a  purpose  material  to  himself ;  and  the  inquiry 
then  is,  not  whether  circumstances  as  they  appeared  to  the  credi- 
tor, end  those  who  made  the  further  affidavit,  were  not  such  as 
might  lead  reasonable  men  to  believe  that  the  debtor  was  an  ab- 
sconding debtor,  but  whether  in  fact  he  was  an  absconding  debtor 
or  not  If  as  a  fact  he  was  not,  no  attachment  ought  to  have 
been  sued  out,  and  the  attaching  creditor  obtained  his  priority 
without  right :  and  in  a  question  of  priority  only  inquirable  into 
in  this  court,  it  would  be  anomalous,  I  think,  if  tiie  fact  could  not 
be  shewn,  and  shewn  by  those  who  have  no  other  opportunity  of 
shewing  it  If  it  were  not  so,  other  creditors  better  informed  as 
to  the  fact,  not  to  say  more  careful  and  scrupulous  in  their  pro- 
ceedings, would  be  postponed ;  because  they  cannot  place  them- 
selves in  the  same  position  as  the  attaching  creditors,  without 
taking  the  like  proceedings,  and  upon  the  like  affidavits ;  and  this 
they  could  not  do  with  a  good  conscience,  and  the  result  would 
be  that  a  priority  would  be  guned  by  the  error  of  the  attaching 
creditor :  a  priority  which  it  is  against  good  conscience  that  he 
should  retain. 

As  to  the  facts  necessary  to  constitute  a  debtor  ai^  absconding 
debtor — ^the  48rd  and  44th  sections  of  the  Common  Law  Procedure 
Act  are  not  quite  consistent  By  the  former,  the  debtor  must 
depart  f^om  Upper  Canada  with  intent  to  defraud  his  creditors, 
but  by  the  latter  section,  attachments  may  issue  upon  its  being 
shewn  that  he  has  departed  with  intent  to  defraud  the  plaintiff  of 
his  just  dues,  or  to  avoid  being  arrested  or  served  with  process: 
in  the  Consolidated  Statutes  the  same  discrepancy  is  continued. 

I  have  carefully  read  the  evidence,  and  am  convinced  that  Baker 
did  not  leave  Upper  Canada  either  to  defhiud  his  creditors  or  the 
Commercial  Bank,  or  to  avoid  being  arrested  or  served  with  pro- 
cess :  but  in  good  faith  in  order  to  procure  moneys  to  pay  his 
creditors,  and  among  those  the  Commercial  Bank. 

I  will  refer  to  some  of  the  prominent  circumstances  that  lead 
to  this  conclusion.  His  leaving  the  mortgages  In  the  Montnal 
and  Commercial  Banks,  to  be  handed  to  them  for  their  security, 
in  the  event  of  his  fsiling  to  procure  money  on  this  side  of  the 
Atlantic ;  and  which  I  have  no  doubt  he  inUmded  to  be  valid  and 
effectual,  as  in  my  judgment  this  one  was,  and  the  other  would 
have  been,  if  accepted.  His  directions  to  Mr.  CoUis,  his  Montreal 
agent,  to  apply  the  proceeds  of  consignments  to  meet  the  notes 
accruing  due.  His  efforts  at  Montreal,  Quebec,  and  Halifax,  and 
in  England,  to  raise  money  to  pay  his  debts.  His  leaving  not  by 
stealth,  but  openly,  and  with  the  true  object  declared.  His 
making  provisioif  for  the  conduct  of  his  business  daring  a  tempo- 
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imry  absence,  with  a  Tiew  of  resamiDg  it  upon  his  return,  and  its 
actual  resumption  and  continuance  as  before,  after  bis  return. 

If  it  were  necessary  to  determine  that  the  attachment  was  sued 
out  upon  affidavits  made  without  sufficient  reason  for  belicTing 
Baker  to  be  an  absconding  debtor,  and  in  the  face  of  facts  known 
to  the  bank  agent,  which  ought  to  have  led  to  a  diflferent  coaolu- 
sion,  I  think  I  should  hare  been  prepared  so  to  determine.  The 
bank  agent  had  been  to  Stirling  on  the  15th  or  16th,  and  had  seen 
LaTis,  and  the  state  in  which  Baker  had  left  his  business,  and  had 
been  offered  the  mortgage  before  he  made  the  affidavit  for  the 
attachment  Indeed  it  would  appear  that  the  immediate  motive 
for  taking  out  the  attachment  was  not  so  much,  to  secure  the  estate 
of  the  debtor  for  the  bank  and  other  creditors,  as  thereby  to  obtain 
priority  over  the  Montreal  Bank.  What  took  place  on  the  evening 
of  the  18th  is  evidence  of  this ;  when  the  bank  agent  and  bank 
solicitor  pressed  it  upon  Lavis  to  keep  the  mortgage  to  the  Mon- 
treal Bank  in  his  hands  till  at  least  ten  o'clock  Ute  following  day, 
their  object  being  in  the  meantime  to  lodge  an  attachment,  witli 
a  view  to  obtaining  priority.  Upon  the  question  of  priority, 
therefore,  between  Uie  Commercial  Bank  and  Rigney  and  Brown, 
my  opinion  is,  that  the  latter  in  respect  of  their  mortgage  are 
entitled  to  priority. 


COMMON  LAW  CHAMBBR8. 


{Rfpartei  bif  RonaT  A.  Habswut,  Eiq.,  Barrider<U'La».) 
Tbi    QuiiK   V.  Thi   Trustiis  or   Sorool   Siotion  Ncnnin 

TwiHTT-SIVaV,  IX  TBI  TOWNSBIP  OF  TTUfDISCAQA,  IN  TBI 

CouvTT  or  HASTuas. 
^rtmftary  mecndacmim   NloDUsUjffor'fttum    AtiachautU  for  oontemp^^Piratiiee, 

No  attAehmtDt  wOl  lie  Jbr  not  maklDg  a  letwn  to  a  p«nnvtory  Buuidsinef ;  It 
Bhonld  bo  Jbr  not  obojlDg  tha  writ. 

Bach  an  attadiment  moft  Be  tostad  in  term,  on  the  mnedajM  the  role  on  which 
IttMuee. 

Ihe  role  nM  celled  upon  the  huiteai  of  tcbotA  aeetlon  nnmber  twentj-ioren  in 
the  township  of  TVendioege,  In  the  county  of  Haetinge,  to  show  eanse  whjr  en 
•ttedunent  thonld  not  Issne  agidnst  them.  On  an  aiBdatlt  of  serrloe  or  this 
rale  on  A.,  B.  and  C,  stating  them  to  be  ttuetees  of  said  section,  a  rale  absolute 
was  granted  following  It  in  il^nn,  and  thereupon  an  attachment  iasoed  agslnst 
iu,  B^  and  C,  hdd  bwl,  as  not  warranted  bj  the  rules. 

[July  29Ch,  1802.] 

In  this  case  a  writ  of  peremptory  mandamus  issued  on  the  6th 
of  July,  1861,  returnable  on  the  first  day  of  Trinity  Term  then 
next,  directed  to  the  trustees  of  school  section  number  twenty-seven, 
in  the  township  of  Tyendinaga,  in  the  county  of  Hastines,  com- 
manding them  to  levy  and  collect  from  the  freeholders  and  house- 
holders of  the  section  a  sum  of  money  sufficient  for  the  satisfaction 
of  two  judgments  recovered  against  them  by  one  John  Waterhouse, 
and  recited  in  the  writ  « 

A  former  application  for  attachment  had  been  made  for  not 
returning  the  writ  of  mandamus  nisi  Issued  in  the  same  matter, 
which  is  reported  in  20  U.  C.  Q.  B.  628. 

No  return  having  been  made,  on  the  27th  of  November,  1861, 
during  Michaelmas  Term,  Siston  obtuned  a  rule  nut,  entitled 
**The  Queen  against  The  Trustees  of  School  Section  number 
twenty-seven,  in  the  township  of  Tyendinaga,  in  the  county  of 
Hastings,"  and  calling  upon  **  the  trustees  of  school  section  above 
mentioned,"  to  shew  cause  why  an  attachment  should  not  issue 
against  them  for  contempt  in  not  making  a  return  to  the  writ. 

This  rule  was  personally  served  on  William  Cross,  James  Glass, 
and  Robert  Gillespie,  and  in  Hilary  Term,  1862,  on  the  6th  of 
February,  C,  Robmson  moved  it  absolute,  on  an  affidarit  of  service 
stating  that  on  the  2r8t  of  January,  1862,  the  defendant  did 
**  personally  serve  William  Cross  and  James  Glass,  both  of  them 
trustees  of  school  section  number  twenty-seven  in  tbe  township  of 
Tyendinaga,  4 n  the  county  of  Hastings,  and  that  on  the  22nd  of 
January,  1862,  he  did  also  « personally  serve  Robert  Gillespie, 
Another  of  the  trustees  of  school  section  number  twenty-seven,  in 
the  township  of  Tyendinaga,  in  the  county  of  Hastings,'-  with  a 
true  copy ;  and  that  the  original  rule  was  at  the  same  time  shewn 
to  each  of  them. 

*  On  the  16th  of  February,  during  the  same  term,  the  following 
consent  was  given,  endorsed  on  the  copy  of  the  role  niii: 


HiLABT  Tanii. 

I  hereby  consent  that  the  attachment  on  the  mandamus  issue 
upon  the  expiration  of  two  months  after  the  present  term,  the 
trustees  paying  the  moneys  collected  upon  the  rate  bill  to  M. 
Crombie,  Esq.,  counsel  for  Waterhouse. 

Wm.  Pohtoh, 

Oawuil/or  Thuie^s, 

Thereupon  on  the  same  day  a  rule  absolute  was  granted,  entitled 
*<The  Queen  against  The  Trustees  of  School  Section  number 
twenty-seven  in  the  township  of  Tyendinaga,  in  the  county  of 
Hastings,"  and  ordering  **  that  a  writ  of  attachment  be  issued  forth- 
with ag^st  the  trustees  of  school  section  number  twenty-eeven 
in  the  township  of  Tyendinaga  for  contempt  in  not  making  a  return 
to  the  peremptory  writ  of  mandamus  issued  in  this  cause." 

On  the  first  day  of  May  following  a  writ  of  attachment  issued, 
tested  on  that  day,  and  oommanding  the  sheriff  *<  that  he  attach 
James  Glass,  Robert  Gillespie,  and  William  Cross,  the  trustees  of 
school  section  number  twenty-seven,  in  the  township  of  Tyendinaga, 
in  the  county  of  Hastings,  so  that  you  may  have  them  before  our 
Justices  of  our  Court  of  Queen's  Bench,  at  Toronto,  on  Friday  the 
80th  day  of  May  instant,  being  in  the  term  of  Easter,  to  answer 
to  us  for  certain  trespasses  and  contempts  by  them  lately  done 
and  committed  in  our  s^d  court,  and  have  you  then  and  there 
this  writ." 

Upon  this  attachment  the  said  William  Cross  was  arrested  on 
the  26th  of  May,  and  committed  to  the  gaol  of  the  county  of 
Hastings,  where  he  had  remained  up  to  the  time  of  this  applica- 
tion. 

On  the  22nd  of  July  following,  Jf.  C,  Cameron  obtained  a 
summons  calling  on  her  M^esty  the  Queen,  and  John  Waterhouse, 
his  attorney  or  agent,  to  shew  cause  why  IJie  writ  of  attachment, 
the  arrest  of  the  said  WilUam  Cross  thereunder,  and  all  subsequent 
proceedings,  should  not  be  set  aside  for  irregularity,  with  costs, 
and  the  said  William  Cross  discharged  from  custody,  on  the 
following  grounds,  among  others :  1.  That  the  said  writ  was  not 
warranted  by  the  rule  under  which  it  was  granted,  the  said  rule 
authorising  an  attachment  against  the  corporation  styled :  **  The 
trustees  of  school  section  number  twenty-seven,  in  the  township 
of  Tyendinaga,  in  the  county  of  Hastings,"  and  not  against  indi- 
viduals by  name,  and  on  an  attachment  against  the  corporation  no 
arrest  of  an  individual  could  be  made. 

2.  That  the  said  writ  of  attachment  was  issued  for  an  alleged 
contempt  of  the  court  in  returning  a  peremptory  writ  of  mandamus, 
which  is  no  contempt,  as  no  return  is  necessary ;  it  is  disobedience 
to  the  command  of  the  writ  that  is  a  contempt,  and  no  disobedience 
of  the  command  is  alleged  in  said  writ  or  in  the  rule  under  which 
the  same  was  granted. 

8.  That  the  said  writ  of  attachment  was  irregular  and  void,  being 
tested  in  vacation  and  not  in  term,  and  does  not  bear  date  of  the 
day  on  which  the  rule  under  which  the  same  was  issued  wae 
granted. 

4.  That  no  rule  to  return  the  writ  of  mandamus  was  granted 
or  served  on  said  Cross. 

6.  That  said  Cross  was  arrested  under  said  attachment  on  the 
26th  of  May  last,  and  was  not  produced  in  court  on  the  return  of 
said  writ,  nor  was  any  motion  on  the  return  of  said  writ  made 
against  him,  nor  any  order  or  rule  of  court  in  respect  to  him  or 
his  alleged  contempt,  and  the  said  John  Waterhouse,  the  prosecutor, 
did  not  move  against  him  or  require  him  to  answer  interrogatories, 
nor  hath  he  done  any  thing  in  the  matter  since  the  arrest  of  the 
said  William  Cross. 

C,  Mobtnum  shewed  cause,  citing  Tapping  on  Mandamus,  846, 
408,  422,  428,  424 ;  Gude's  Cr.  Pr.  186 ;  Bull  N.  P.  201 ;  BurdeU  v. 
Sawyer,  2  U.  C.  P.  R.  898 ;  Rule  of  Court  in  England,  2  Q.  B.  H. 
1844,  i^ftrred  to  in  Ch.  Arch.  Prao.,  9th  Ed.,  1612,  not  adopted 
here ;  0.  L.  P.  A.,  sec  19. 

M,  0,  Cameron,  contra,  cited  Regma  v.  Ltdyard,  1 Q.  B.  619 ;  Rex 
T.  Mayor,  &c.,  of  Rye,  2  Burr.  798 ;  Grant  on  Corporations,  281  ; 
Tapping  on  Mandamus,  461,  Rule  4 ;  Ch.  Arch.  Prac.  1612,  rule 
2,  1844. 

BuBRS,  J.,  held  that  the  rule  niei  should  have  called  upon  the 
trustees  by  name,  and  that  the  attachment,  therefore,  although  in 
the  proper  form,  was  not  warranted  by  it  or  by  the  rule  absolute 
under  which  it  was  issued.    2.  That  the  second  objection  wi^ 
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enUtled  to  prevail ;  luid  8,  that  the  attachment  should  not  hare 
been  tested  in  term,  on  the  same  day  on  nrhieh  the  rale  abeelnte 
iras  gnnt^,  but  that  this  defect  being  amendable  would  not  alone 
have  been  fataL 

He  made  the  rale  absolute,  bat  without  eosts,  owing  to  the 
consent  given  on  the  part  of  the  tnistees.  The  other  objections 
were  not  noticed  la  tiie  decision. 


CUBKT  IT  AL  ▼.   TUBHIE. 
WHZn  vgaiAd  Ou  body,  landi  cmd  goodt  at  tam»  tiwt^^ProemUnfft  in  Chanary 

Mm plAlBtSft IteTlBf  oUakMd ft J«dMpMBt agfthnllhftiySiaiftBt.M  tttrUuJoM 
Jftrt^tanad  •«■.«■.«■  Ihu  jai^mmt.  miMt«i  to  tbe  ■lMriff«f  the  oooatgror 
Ux«m4.  He  4M  not  than  plMelt  la  the  itMrlff '•  bftD4t.  On  the  13th  June  he 
laiaed  %JLfii,  goodi  to  the  riierfff  of  Oxfbrd,  which  writ  wm  on  the  mme  dar 
retnniet  MuBabmo.  On  the  UUi  Jane  he  tanwd  wvlte  of  >!. /a.  eiselut  laaoi 
to  the  reipecttTe  ehMifboT  Oxford  and  lUldlmftad.  On  the  mbm  da¥  (14th 
Jnne),  he  Aled  m  MU  In  Chancery  to  charge  certain  equitable  intoreetaof  delbn- 
dant  hi  laode,  which  could  not  be  directly  reached  through  the  writa  at  law. 
On  the  lethSeprember  he  Ibr  the  lint  tfane  plnced  hie  oa.M.  in  the  haadeoTthe 
riierlff  of  Oxliwd,  the  writa  i«atoat  landa  then  betof  In  hie  handa,  and  the  pro- 
ceedtngB  In  Chaneeij  atlll  pending.  The  ea.  an.  wa«  not  properly  styled  In  the 
caute,  and  waa  not  teeted  in  the  nameof  the  Chief  Jnatlee  or  other  judge  of  the 
court  from  whUh  It  limed. 

BM,  that  ptalnUflEi'  praceedlntfi  tiolated  the  aplrit  of  the  law  tai  dtargbig  defen- 
dant In  execution  on  a  eo.  ao.  whilst  endearoring  to  enfuree  a  remedy  agaloet 
hla  landt  throorii  an  execution  tmned  ainoe  the  oa.aa.,  and  einoe  a  JC  /h.  gooda 
returned  mitta  bona.  Such  being  the  onee,  an  appHcftlton  to  amend  the  writ  of 
ecu  ao.  was  refhaed,  and  the  writ  aet  aalde  ftir  Irregularity,  with  coeta,  deJwirtant 
undertaking  not  to  bring  an  action  Ibr  the  arrmt. 

SembUt  the  irr«gn1aritlea  were  auMUdahle^and  would  on  tormt  haTU  been  amanded 
under  ordinary  dicnmatan< 


(Srth8eptomher,li8a.) 

Jatkton  obtained  a  summons  calling  upon  the  plaintiffii  in  this 
eause  to  show  cause  why  the  writ  of  capiat  ad  MtUfaciendum  issued 
in  this  cause  and  placed  in  the  hands  of  the  sheriiF  of  the  county  of 
Oxford,  should  not  be  set  aside  for  irregularity,  with  costs,  or  why 
the  said  writ  should  not  be  ordered  to  be  withdrawn  from  the 
hands  of  the  said  sheriff  for  irregularity,  with  costs,  on  the  ground 
that  the  said  Writ  was  not  properly  styled  in  the  cause,  and  that 
It  was  not  properly  tested  in  the  name  of  the  Chief  Justice  or  of 
any  other  judge  of  the  court  at  the  time  when  issued,  and  on  the 
ground  that  the  writ  was  waived  and  abandoned  by  the  plaintiffs' 
Issuing  writs  of  fieri  faeiat  against  goods  and  lands  in  Uiis  cause 
subsequently  to  the  issue  of  the  writ  of  ea,  «a.,  and  that  since  the 
Issue  of  the  ea.  ta.  plaintiffs  filed  a  bill  in  Chancery  against  the 
lands  of  defendant,  and  that  the  ca.  $a,  was  not  placed  in  the 
hands  of  the  sheriff  to  whom  directed  until  after  the  writs  against 
goods  and  lands  had  been  delifered  to  the  sheriff. 

Stevenson  shewed  cause. 

The  following  oases  were  cited  on  the  argument : — JTodgkinton 
T.  WhaUey,  2  C.  &  J.  86 ;  Dicae  t.  Vame,  2  Dowl.  P.  C.  768 ; 
MiUer  v.  Pamellj  6  Taunt  870 ;  Andrews  t.  Sanderson^  1  H.  &  N. 
720;  Story's  Eq.  Jnr.  sec.  1266;  BiUings  et  al,  t.  Rapelje,  2  U.C. 
Prao.  194;  Con.  Stat  U.  C.  eap.  22,  sec.  252;  Haywood  et  al  t. 
Duff,  6  L.  T.  N.  S.  483 ;  KniylU  t.  CoUby,  6  M.  &  W.  274. 

The  facts  sul&ciently  appear  in  the  Judgment  of  the  learned 
Judge. 

BiOHAEBs,  J. — The  first  otjection  taken  is,  that  there  is  a  mis- 
take in  the  style  of  the  eause  in  the  writ  of  capias  ad  satitfaden- 
dum.  This  would  not  be  of  ranch  consequence,  and  could  be  readily 
amended  under  ordinary  droumstances. 

The  aeoond—- that  the  writ  is  tested  in  the  name  of  Sir  J.  B. 
Robinson,  who  had  ceased  to  be  Chief  Jaatioe  of  the  Court  of 
Queen's  Bench — ^is  clearly  an  irregularity ;  and  unless  the  plain- 
tiffs are  entitled  to  amend,  the  defendant  is  entitled  to  be  dis- 
charged from  imprisonment  under  the  writ 

It  is  contended  that  the  writ  is  a  nnllity,  on  the  ground  secondly 
taken,  and  cannot  be  amended.  If  it  be  neoessary  for  the  writ  to 
be  tested  in  the  name  of  the  Chief  Justice,  it  is  equally  necessary 
that  it  should  bear  date  on  the  day  on  which  it  is  issueid ;  and  yet 
If  there  was  an  error  in  the  date,  I  cannot  doubt  that  it  would  be 
amendable. 

I  do  not  think  that  I  shouM,  nnder  ordinary  circumstances, 
hesitate  to  amend  the  writ  on  both  points,  and  in  this  case  would 
do  so  on  payment  of  costs  but  for  tiie  other  facts  which  appear, 
fad  which  are  taken  as  grounds  for  the  defendant's  dischai^. 


The  facts  and  dates  neoessary  to  be  considered  are  as  follows  t 
Judgment  was  entered  on  the  7th  June,  1862,  and  a  ea.  sa.  Issued 
the  same  day.  On  the  12th  Jnne  a  fi.  fa.  against  goods  was 
issued,  and  placed  in  the  hands  of  the  sheriff  of  the  county  of, 
Oxford,  and  returned  by  him  nulla  bona  on  the  same  day.  On  the' 
same  day  two  jf.  fas.  against  lands  were  Issued— the  one  to  the 
sheriff  of  Oxford,  and  the  other  to  the  sheriff  of  the  county  of 
Haldimand.  On  the  14th  June  the  writ  against  lands  was  placed 
in  the  hands  of  the  sheriff  of  Haldimand,  and  on  the  mb6  day  a 
bill  in  Chancery  was  filed  to  reach  defendant's  equitable  Interest 
in  cert^n  lands  in  Haldimand.  The  bill  recites  the  judgment  la 
this  oaue ;  tlM  execution  against  goods,  and  its  return  of  iitiUa 
6oiui ;  the  tstd  that  defendant  had  an  equitable  interest  in  certain 
lands  in  Haldimand,  and  that  the  interest  of  the  defendant  in  the 
said  lands  could  not  be  sold  under  the  execution  at  law  against 
lands ;  but  the  plaintiffs  were  adyised  that  such  interest  could  be 
sold  to  satisfy  the  sidd  Judgment,  under  the  order  and  by  the  pro- 
cess of  that  court  (Chancery),  and  that  defendant  had  no  other 
property  or  means  by  which  they  could  reeoTor  the  monies  by 
their  execution  at  law.  They  thereupon  prayed  that  the  defen- 
dant's interest  in  the  land  might  be  sold  for  the  satisfaction  of 
their  judgment  On  the  18th  June  the  plaintiffs,  doubtless  with  a 
▼lew  of  binding  defendant's  lands  and  making  a  notice  under  the 
Registry  Act,  registered  a  certificate  in  the  registry  office  of  the 
county  of  Haldimand,  that  they  were  taking  proceedings  ag^nst 
defendant  in  Chancery,  in  which  some  title  or  interest  in  his  lands 
were  called  in  question.  On  the  16th  September  plaintiffs  placed 
the  ea.  sa.  in  the  hands  of  the  sheriff  of  the  county  of  Oxford, 
the  writ  against  lands  to  the  aheriff  of  Haldimand  being  still  in  tha 
sheriff's  hands,  in  fuU  force  and  effect,  and  not  returned.  Tho 
plaintiffs'  attorney  states  that  the  writ  of  fi.  fa.  against  lands  was 
issued  in  order  to  bind  the  defendant's  interest  in  said  lands. 

The  general  doctrine  seems  to  be  that  pli^ntiff  may  Issue  a  fi^ 
fa.  and  ea.  sa.  together,  and  If  nothing  be  done  under  th^jLflt.  hm 
mav  arrest  the  defendant  on  the  ea.  so.  But  if  anything  is  dono 
under  the  fi.  fa.  which  may  make  it  necessary  for  the  sheriff  to 
defend  himself  under  the  writ,  it  must  be  returned  and  enrolled^ 
and  then  a  ea.  sa.  cannot  be  regulariy  executed  until  lids  is 
done.  Bayley,  B.,  in  Modgktmson  t.  nhalley,  states  there  la 
no  doubt  that  a  fi,  fa.  and  ea.  sa.  may  issue  together  and  be  corn- 
current,  for  if  nothing  is  done  on  either,  no  award  of  execution  la 
entered  on  the  roll.  But  if  one  is  executed,  a  return  of  that  must 
be  entered  before  you  can  enter  the  award  of  another  execution. 
Now,  if  both  are  executed  concurrentiy  the  entry  on  the  roll  must 
be  that  both  were  awarded  and  Issued  on  the  same  day,  which 
would  be  irregular.  It  is  clear  upon  principle  that  two  executions 
cannot  be  act^  upon  at  the  same  time.  There  was  the  execution 
against  lands  acted  upon  before  the  ca.  sa.  was  placed  in  the 
sheriff's  hands.  The  plaintiff  says  he  placed  it  there  to  bind 
deftadant's  lands,  and  I  belicTe  when  parties  proceed  in  equity  to 
enforce  satisfaction  of  legal  Judgments  out  of  the  equitable  interest 
of  defendants  in  lands,  they  are  obliged  by  the  practice  of  th*t 
court  to  issue  and  place  in  the  hands  of  the  sheriff  executions 
against  lands.  This  the  plidntiffs  have  done,  and  though  they  mngr 
not  be  able  to  sell  the  defendant's  lands  by  rirtue  of  the  execa- 
tion,  yet  the  issuing  of  the  writ  and  placing  it  in  the  sherifTs  hands 
is  a  mode  of  reaching  them  through  proceedings  in  another  coort. 
If  after  doing  this  and  farther  endeavoring  to  bind  the  Interest 
of  the  defendant  in  the  lands  by  registering  the  fact  of  proceeding 
in  Chancery  with  the  County  Registrar,  a  plaintiff  were  allowed 
to  take  a  defendant  In  execution  on  a  ea.  sa.,  It  might  be  urged 
that  such  a  proceeding  could  be  used  as  an  "  engine  of  oppres- 
8lon»"  as  is  mentioned  In  some  of  the  cases,  quite  as  effectuidly  as 
if  he  had,  by  advertising  the  lands  for  sale,  done  something  nnder 
the  writ  against  lands  towards  executing  it,  and  then  arrested  the 
defendant  under  a  ea.  sa. 

Under  our  statute  I  doubt  If  an  execution  against  lands  oonid 
properly  issue  without  some  proceeding  equivalent  to  enrolling  the 
return  of  nulla  bona  on  the^./a.  against  goods.  In  practice  etioh 
writs  are  not,  I  believe,  issued  until  the  execution  against  goods 
is  produced  and  filed,  with  the  return  «f  nuUa  bona,  by  the  proper 
otScer,  on  it.  If*  therefore,  that  writ  is  to  be  oonsider«d  as 
enrolled,  then  the  ea.  sa.  must  be  void,  because  there  must  l>e  a 
return  of  one  before  there  could  be  an  award  of  the  other,  aooord- 
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kg  to  Hodgkauen  t.  WhaUey^  2  0.  ft  J.  86,  and  affirmed  by 
Andrtw9  T.  Smmderton  et  at,  1  H.  &  N.  726. 

On  the  iriiole  I  am  of  opinion  that  the  plaintiff's  proceedings 
have  Tiolated  the  spirit  of  the  law,  in  charging  the  defendant  in 
ezeendon  on  a  em,  «^,  whilst  they  are  endeaToring  to  enforce  a 
remedy  against  his  lands  throngh  an  exeontion  ismed  since  the 
ea.  M.,  and  since  a  fi.  fa,  against  goods  was  retnmed  nulla  boiuL 
Snoh  being  the  case,  I  shdl  dedine  amending  the  writ,  and  it 
mnst  be  set  aside  for  irregalarity,  with  costs,  defendant  nnder- 
taking  not  to  bring  any  aetion  against  any  par^,  and  the  defend- 
ant is  to  be  discharged  forthwith  ttom  the  custody  of  the  sheriff 
of  the  connty  ef  Oxford  in  this  notion. 

Summons  absolute  with  costs. 


COUNTY  COUKT  CASBS. 


(la  the  Ooinity  Oonrt  of  the  Unltad  Ooantle*  of  HtntmaMOj  Lrniwn  k  Addt&glm, 
Mbre  Hii  Honor  KcmnrH  MoKnna%  Ooimtj  Jodie.) 

Smith  t.  Shaw. 

Beii,  1.  Thftt  the  *<fhtaTe  ovnen  and  oeeiqumta,'*  mentioned  In  the  24th  leetlon 
of  the  Aamenent  Aet,  ere  peraone  who  heeome  ownera  or  oeoopents  hy  pnr- 
cheee  or  otherwise  hetween  the  making  of  the  aaeemment  and  the  return  of  the 
eolleetor's  roll. 

2.  That  **  the  penont  who  ought  to  pay  the  taxet,^  mentioned  in  the  9eth  eeetSon  of 
the  Aet,  ate  persona  whoie  names  appear  on  the  oollectorHi  roll  as  owners  or 
oocopanta^  or  persons  who  have  beeome  owners  and  oecnpanta  hy  pnrdiaae  or 
otherwise  between  the  time  of  the  auAdng  of  the  asseasment  and  the  retnm  of 
the  oollector's  roll. 

t.  That  Olty  and  Oonnty  Oonnells  eamndtlsgallj  pass  a  nsolnilon  mdeir  the  I04th 
aeoUon  of  the  aet,  to  eontinne  the  lefr  and  eolleotlon  of  nnnald  tazm  ffj  distress 
after  the  return  of  the  oolleetor's  roU,  and  that  aneh  roll  mnst  be  retnmed  at 
ftorthaet  hf  1st  Mu€ti  In  each  year. 

4.  Thai  after  Che  return  oif  the  ooneeto#*s  roll,  mnniefpaHttai  mnit  sne  under  the 
lOted  section  of  the  Aet,  or  proeeed  against  the  land. 

b.  That  when  goods  are  seised  and  money  paid  nnder  protsst  to  relsase  them 
fh»m  aslkQre,  an  aetion  will  lie. 

This  action  was  brought  by  Sir  Henty  Smith  against  the  defen- 
dant The  declaration  contained  two  counts— one  in  trespass, 
the  other  the  common  money  counts.  The  defendant  pleaded  not 
guilty  by  statute  to  the  first  count,  and  neTer4ndebted  hj  statute 
to  the  remainder  of  the  declaration. 

The  cause  was  tried  at  the  March  (1862)  sittings  of  the  court, 
before  Mackensie,  Judge  Co.  0.,  when  it  appeared  in  oTidence 
that  the  defendant,  as  collector  of  taxes  for  the  city  of  Kingston, 
seized  a  pier  glass  of  the  plaintiff's,  of  the  Talue  of  $50,  on  the 
29th  NoTcmber,  1861,  for  arrears  of  taxes  rated  against  Caroline 
Smith  in  the  jear  1850,  in  respect  Of  premises  owned  and  occupied 
by  the  plaintiff  in  Victoria  Ward  siAoe  1851  or  1852  up  to  the  time 
of  the  seizure.  The  plaintiff  was  obliged  to  pay  to  the  defendant 
$36  and  56  cents  to  release  his  pier  glass.  He  paid  this  amount 
under  protest  after  his  property  had  been  seized  by  the  defendant 
It  appeared  that  the  premises  were  occupied  by  Caroline  Smith 
in  1850,  and  that  the  plaintiff  had  nothing  to  do  with  them  until 
1851  or  1852.  The  premises  were  assessed  against  Caroline  Smith 
for  the  year  1850,  according  to  the  roll  produced.  The  name  of 
the  pluntiff  did  not  appear  on  the  roll,  in  respect  of  these  pre* 
mises,  for  1850.  The  taxes  for  1850  against  the  premises  were 
rated  against  Caroline  Smith  at  £9  2s.  8}d.,  or  $86  55c.  The 
plaintiff  paid  all  the  taxes  rated  against  the  premises  since  he 
became  their  owner. 

Caroline  Smith  was  liTing  within  the  city  of  Kingston  since 
1850.    There  was  no  CTidence  to  show  that  the  taxes  of  1850  were 
demanded  from  her,  or  that  a  specific  demand  was  made  on  the 
plaintiff.    One  of  the  witnesses  stated  that  the  defendant  was 
appointed  by  the  council  of  the  City  of  Kingston  special  collector 
to  coUect  back  taxes.    There  was  no  farther  proof  of  the  defen- 
dant's i^pointment.      There  was  no  resolution  of  the  Council 
proTcd.    The  collector's  roll  for  1850  was  put  in  ofidence  by  the 
defendant,  whereon  Caroline  Smith  only  stood  charged  with  the 
taxes  of  that  year.    The  roll  of  1850  was  delifered  to  the  defen- 
dstnt  by  the  City  Chamberlain. 

For  the  defence,  Agnew  objected  that  the  pluntiff  was  not  in  a 

position  to  dispnte  the  l^ality  of  the  seizure,  having  paid  the 

taxes  instead  of  bringing  an  action  of  replevin. 

The  judge  thought  that  the  paper  produced  showed  a  seizure  of 

tbe  plaintiff's  property  by  the  defendant,  which,  taken  with  the 

fact  that  the  plaintiff  paid  the  money  nnder  protest,  in  his  (^tinion 

gonply  supported  the  declaration. 


The  defendant  then  justified  the  seizure  nnder  tbe  24th  section 
of  the  Upper  Canada  Assessment  Act,  and  cited  the  Mtii,  102nd, 
and  104th  sections  of  the  same  aet  in  snppoK  of  what  he  did. 

The  judge  told  the  jury  that,  in  his  opinion,  the  defence  failed 
on  Boteral  grounds — ^Tbat  there  was  no  legal  proof  of  a  reeo- 
lation  having  been  passed  by  tbe  dty  eonneil  of  Kingston,  under 
the  104th  section  of  the  said  aet,  appointing  the  defsndant  a  i^ie- 
eial  collector.  That  he  (the  delbndant)  would  require,  nnder  the 
24di  seelion,  to  shew  that  the  premises  were  assessed  against  **  the 
owner"  and  '*theoeeu|aat"  on  the  roll  of  1850,  and  that  the 
defendant  had  no  right  to  seiae  llie  pteyerty-ef  the  pliuntiff,  whose 
name  did  not  appear  on  the  roll,  and  that  Im  had  no  Mght  wnder 
the  roU  of  1850  to  proceed  against  the  plaintiff  as  a  subseqnHil 
occupant    Agnem  objected  to  the  judge's  charge  genet  ally. 

Verdict  for  the  pliuntiff  for  $86  55c. 

Agnew,  in  April  term,  1862,  obtained  a  rule  niH  caning  upon  the 
piaiatiff  to  show  cause  why  the  judgment  lihonld  not  be  arresled« 
on  tiie  ground — Ist  That  the  action  cannot  be  malntaSned  within 
tbe  meaning  of  the  2nd  Vic.,  chap.  126 ;  2nd.  That  there  is  a 
misjoinder  of  counts ;  8rd.  That  it  riiould  be  alleged  that  the  act 
complained  of  was  done  maliciously  and  without  probable  cause  $ 
that  it  discloses  no  cause  of  action,  or  shows  such  a  trespass  aa 
would  giTS  a  cause  of  action ;  4th.  That,  as  to  the  second  count* 
that  such  a  canse  of  action  Is  not  maintainable  against  the  defen- 
dant as  a  public  officer,  and  that  the  verdict  being  general 
he  thought  judgment  should  be  arrested.  Or  why  the  ter- 
diet  shoSd  not  l»  set  aside,  and  anew  trial  be  had  on  the  ground 
that,  under  the  circumstances,  nominsl  damages  oonid  only  be  re* 
corered  on  first  count,  on  the  ground  of  misdireetion ;  that  the  Tei^ 
diet  was  contrary  to  law  and  evidence,  and  on  the  ground  of  surprise. 

In  July  term,  1862,  Sir  Hmrtf  Smith  lAowed  cause,  «nd  cited 
Fraur  t.  Page,  18  U.  C.  Q.  B.  827 ;  BobnUon  t.  Sapalje^  4  U.  C 
Q.  B.  291. 

Agtuw  supported  the  rule. 

MACKcusn,  Co.  C.  Judge. — All  the  grounds  urged  in  arrest  of 
judgment  nre  inapplicable  to  that  form  of  proceeding.  When  n 
verdict  is  entered  generally  on  some  counts  that  are  good  and 
some  that  are  bad  a  venire  de  nero  should  be  applied  for.  All  the 
other  grounds  pressed  in  arrest  of  judgment  are  founded  on  an 
assumption  that  the  defendant  has  been  sued  as  a  public  officer. 
There  is  nothing  in  the  declaration  to  show  that  he  has  been  sued 
as  a  public  officer.  The  court  cannot  arrest  judgment  but  for  a 
matter  intrinsic  appearing  upon  the  fhoe  of  the  record ;  besides, 
the  two  counts  are  good  in  law,  and  nothing  appears  on  the  fhce 
of  the  record  to  show  that  they  have  been  improperly  joined. 

I  adhere  to  my  ruling  at  the  trial,  as  to  the  plaintiff's  cause  of 
action  being  sustained  hj  evidence.  I  think  that  the  paper  signed 
by  the  defendant,  and  pnt  in  evidence  at  the  trial,  amply  proves 
that  the  defendant  seized  the  goods  of  the  plaintiff,  and  that  the 
plaintiff  paid  $86  55,  under  protest,  to  prevent  his  goods  being 
sold.    That  is  sufficient  to  sustain  the  declaration. 

That  part  of  the  rule  nisi  which  asks  for  a  new  trial  on  the 
ground  of  misdirection,  and  that  the  ver^ct  is  contrary  to  law 
and  evidence,  opens  up  the  main  question  involved  in  the  cassy 
namely,— whether  the  defendant  was  justified  in  proceeding  to 
collect  taxes  rated  against  Caroline  Smith,  in  1850,  by  distress 
and  sale  of  the  goods  of  the  plaintiff  as  a  subsequent  owner  and 
occupant  of  the  premises  against  which  the  taxes  were  assessed, 
the  plaintiff's  name  not  being  inserted  on  the  assessment  or  col- 
lector's roll  of  that  year  in  respect  of  the  same  premises.  I 
defecred  giving  judgment  in  this  case,  until  the  Court  of  Queen's 
Bench  should  pronounce  its  judgment  in  the  case  of  Oolcomb  v. 
Shaw.  That  court  has  pronounced  its  judgment  In  that  case,  and 
the  learned  counsel  for  the  defendant,  Mr.  Agnew,  has  furnished 
me  with  a  copy  of  it.  I  have  perused  the  learned  and  elaborate 
judgments  delivered  by  the  judges,  with  great  interest  and  atten- 
tion. That  case  decides  the  present  case.  The  facts  upon  which 
the  judgment  in  that  case  was  pronounced,  are  similar  to  the  facts 
of  the  present  case.  Tbe  defendant  in  that  case  is  the  defendant 
in  this  case.  He  was  sued  in  that  case  for  doing  what  he  did  in 
this  case.  Replevin  was  brought  agdnst  him  for  seizing  the  pro- 
perty of  the  plaintiff.  The  defendant,  as  collector  of  taxes  for 
the  city  of  Kingston,  avowed  the  taking  of  the  goods  of  the  plain- 
'  tiff,  to  levy  by  distress  and  sale  of  the  same,  certain  taxes  i^U^ 
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against  Donald  Mcintosh,  as  oocupant,  and  John  Counter,  as  owner 
of  the  Kingston  Marine  Bailwaj  property  in  1866,  and  certain 
other  taxes  rated  against  Hooker  and  Pridham,  as  oecapants,  and 
Alexander  Campb^l,  as  owner  of  the  same  property  in  1869, 
which  taxes  remained  due  and  unpaid  at  the  time  of  the  seisure 
In  December,  1861 ;  that  the  plainiiifs  were  the  oocapants  al  the 
time  of  the  seisare,  and  had  the  goods  seised  in  their  possession 
on  the  same  property.  The  aTOwry  contained  ayerments  that  the 
rolls  of  1866  and  1869  were  retomed,  and  that  the  defendant  was 
appointed  collector,  by  reeolation,  instead  of  the  collectors  of 
1866  and  1869.  The  plainUff  demurred  to  this  avowry,  on  the 
gronnd  that  oircnmstances  mentioned  do  not  constitute  a  justifica- 
tion in  law  for  taking  the  plaintiff's  goods,  in  1861,  by  way  of 
distress  for  taxes  rated  against  other  parties  in  1866,  and  in  1869. 
The  court  gare  judgment  for  the  plaintiffs  on  the  demurrer. 

McLean,  C.  J.,  said : — The  defendant  does  not  allege  that  the 

glaintiffs  were  the  persons  who  ought  to  pay  the  rates  in  arrear, 
ut  assumes  that  becanse  they  were  occupying  the  premises  in 
the  latter  part  of  1861,  and  had  goods  in  their  store  house,  they 
were  the  persons  who  ought  to  pay  the  taxes  assessed  and  de- 
manded in  1866,  by  some  former  ooUecter,  as  taxes  due  by  Mcin- 
tosh and  Counter.  Surely  it  did  not  require  any  great  extent  of 
judgment  to  point  out  that  the  rates  ought  to  be  paid  by  the  par- 
ties who  occupied  or  owned  the  premises  during  these  years,  and 
that  they  were  the  persons  legally  liable  for  them.  Against  them, 
the  collector  of  1866,  after  demanding  payment,  might  at  any 
time,  after  14  daysi  hare  proceeded  by  distress,  and  he  might  have 
8eised  any  goods  which  he  could  find,  belonging  either  to  the  occu- 
pant or  the  owner,  within  the  united  counties  of  Frontenac,  and 
Lennox  and  Addington.  But,  instead  of  the  remedy  against  these 
parties  being  pursued  within  a  reasonable  period,  the  collection, 
m  one  instance,  is  deferred  for  six  years,  and  in  the  other  for  two 
years,  until  the  premises  are  owned  and  occupied  by  other  parties, 
and  they  are  attempted  to  be  held  liable  for  the  taxes  of  previous 
occupants  and  owners,  because  they  hold  the  premises.  It  is,  I 
think,  quite  plain,  that  the  defendant  in  the  first  place  had  no 
right  to  distrain  without  a  demand  by  himself  personally,  as  col- 
lector ;  and  that  if  he  had  any  rig^t  to  distrain  against  any  one 
under  his  appointment,  the  plaintifia  were  not  the  persons  who 
ought  to  pay  the  rates  in  arrear."  In  reference  to  the  104th  sec- 
tion of  assessment  act,  the  learned  Chief  Justice  obsenred :  '*  That 
section  was  intended  to  give  to  the  council  power  by  resolution  to 
authorise  the  same  collector,  or  any  other  person  in  his  stead,  to 
continue  collections  which  were  being  made,  but  which  had  not 
been  completed  at  the  time  appointiS  for  the  return  of  the  col- 
lector's roll.  But  to  suppose  that  it  confers  upon  a  council  the 
fiame  power  after  the  lapse  of  any  number  of  years,  seems  to  me 
to  be  most  absurd.  If  that  were  so,  then  the  102nd  section  au- 
thorizing taxes  which  cannot  otherwise  be  recoTcred,  to  be 
recoTerwl  with  interest  and  costs  as  a  debt  due  to  the  local  muni- 
cipality, and  the  107th  section,  which  makes  taxes  a  lien  on  land, 
would  be  soperfluous."  Mr.  Justice  Burns  makes  the  following 
obserrations  on  the  24th  section  of  the  Assessment  Act :  «  The 
first  matter  for  consideration  is,  what  is  the  tn;ie  meaning  of  the 
expression,  that  the  taxes  may  be  recoTcred  fh)m  any  future 
owner  or  occupant ;  and  the  expression  in  Uie  96th  section,  the 
collector  shall  levy  the  same  with  costs  by  distress  of  the  goods 
and  chattels  of  the  person  who  ought  to  pay  the  same.  Are  they 
to  be  considered  with  reference  to  the  time  during  which  it  may 
be  said  the  collector's  roll  is  in  force  for  each  year's  taxes,  or  are 
they  to  be  understood,  as  the  defendant  contends  for  in  this  case, 
as  extending  over  any  length  of  time  7  I  entertain  no  doubt  what 
the  proper  meaning  is.  By  the  49th  section  the  assessors  are 
directed  to  complete  their  rolls  in  every  year,  between  the  1st 
February  and  such  day,  not  later  than  the  1st  May,  as  the  council 
of  the  municipality  appoints.  The  assessor,  of  course,  sets  down 
in  his  roll  the  facts  in  regard  to  owners  and  occupiers,  as  he  finds 
them  at  the  time  he  makes  the  assessment.  Between  that  time 
and  the  time  the  collector  should  retam  his  roll  under  lOSrd  and 
104th  sections,  the  property  assessed  mav  have  changed  both 
ownership  and  occupancy  by  sale,  devise,  or  in  various  other  ways, 
and  in  such  case  the  new  owner  or  occupant  may  be  the  proper 
person  or  party  to  pay  that  year's  taxes."  Mr.  Justice  Haoabtt 
otated :  '*  I  am  of  opinion  that  alter  the  formal  return  of  the  roll 


by  the  Collector,  it  is  not  in  the  power  of  the  council  to  appoint 
any  person  to  collect  the  unpaid  taxes  by  distress  and  sale.  An- 
other course  is  pointed  out  by  the  statute  to  enforoe  payment — by 
the  sale  of  lands." 

The  above  remarks  are  nearly  as  applicable  to  the  present  case 
as  they  are  to  the  case  of  Bokomb  v.  Shaw,  The  present  defen* 
dant  has  assumed,  erroneously,  that  he  had  a  right  in  1861  to 
distrain  the  goods  of  the  plaintiff,  for  taxes  rated  against  Caroline 
Smith  in  1860,  because  the  plaintiff  owns  and  •occupies  in  1861 
the  premises  which  were  assessed  against  Caroline  Smith  12  years 
ago.  And  the  City  Council  of  Kingston  assumed  a  right  to  pass 
a  resolution  in  1861,  under  the  104th  seotion  of  the  Act,  to 
authorise  the  defendant  to  continue  the  levy  and  oollection  of  the 
taxes  rated  against  Caroline  Smith  in  1860,  when  in  truth  and  in 
fact  the  roll  of  that  year  had  been  returned  10  or  11  years  ago, 
without  any  levy  whatever,  so  far  as  the  taxes  of  Caroline  Smith 
are  concerned,  being  made  or  commenced.  The  interpretation  of 
the  law  given  by  the  Court  of  Queen's  Bench,  in  BfoUomb  v.  Shaw^ 
must  rule  this  case.  That  interpretation  sustains  the  ruling  at 
the  trial  in  this  case. 

I  hold,  then,  that  the  present  plaintiff  was  not  at  the  time  of 
the  seisure  of  his  goods  by  the  defendant,  in  November,  1861,  <*  a 
future  owner  or  occupant,"  within  the  meaning  of  24th  section 
of  the  Act ;  that  he  was  not  at  that  time  **  the  person  who  ought 
to  pay  the  taxes,"  within  the  meaning  of  the  96th  section ;  and 
that  the  Council  of  the  Municipality  of  Kingston  had  no  authority 
in  law  to  pass  a  resolution,  under  the  104th  section,  in  1861,  to 
authorise  the  defendant  to  levy  taxes  rated  against  Caroline  Smith, 
in  1860,  by  distress  of  the  goods  of  the  plaintiff;  and  that  the 
deflBudant's  seisure  of  his  goods  in  November  was  illegal  By  the 
lOSrd  section  It  is  enacted  that,  «  on  or  before  the  14th  December 
in  every  year,  or  on  such  day  in  the  next  year,  not  later  than  the 
1st  March,  as  the  Council  of  the  County  or  City  may  appoint, 
every  collector  shall  return  his  Roll  to  the  Treasurer  of  the  Town- 
ship or  to  the  City  Chamberlain,  and  shall  pay  over  the  amount 
payable  to  such  Treasurer  or  Chamberlidn ;"  and  by  the  104th 
section  it  is  enacted  that  the  said  resolution  (that  is  a  resolution 
authorising  the  collector,  or  any  other  person  in  his  stead  to  con- 
tinue the  levy  and  collection  of  unpaid  taxes)  shall  not  alter  or  affect 
the  duty  of  the  collector  to  return  his  roll."  In  reading  the  two 
sections  together  as  they  should  be,  it  will  appear  that  the  roll 
roust  be  returned  at  furthest  by  the  1st  March  in  the  year  after 
the  assessment  is  msde,  and  that  after  the  return  the  municipal 
council  has  no  authority  to  appoint  any  one  to  collect  any  of  the 
unpaid  taxes  by  means  of  a  distress  and  sale  of  goods.  Another 
course  is  pointed  out  by  the  statute  to  enforce  payment  after  that 
period  by  sale  of  lands  under  the  107th  and  the  following  sections, 
or  by  an  action  of  debt  in  the  name  of  the  municipality  under  the 
102nd  section.  The  present  plaintiff  could  not  lawfully  be  treated 
in  November  1862  '* a  future  owner  and  occupant"  in  respect  of 
the  assessment  of  1860  under  the  24th  section,  because  his  name 
does  not  appear  on  the  Assessment  Roll  of  that  year,  and  there  is 
no  evidence  to  ehew  that  he  became  owner  or  occupant  of  the 
assessed  premises  before  the  roll  of  that  year  was  returned. 
Neither  could  he  be  treated  as  the  person  *'  who  ought  to  pay  the 
taxes  "  of  1860  under  the  96th  section,  as  he  is  not  the  person 
who  was  taxed  on  the  roll  of  that  year,  and  did  not  become  <*  the 
ownctr  or  occupant "  of  the  premises  during  the  currency  of  the 
roll  of  1860.  The  taxes  could  not  be  lawfully  demanded  from 
him  as  the  person  taxed  under  the  74th  section  by  the  collector, 
and  they  have  not  been  demanded  from  Caroline  Smith  so  far  aa 
we  know ;  consequently  the  collector  could  not  in  law  proceed  to 
distrain  any  goods  and  chattels  under  the  96th  section.  The 
plaintiff  is  a  stranger  to  the  roll  of  1860  as  regards  the  premises 
assessed  against  Caroline  Smith,  and  was  a  stranger  to  the  prem- 
ises themselves  until  after  the  time  appointed  by  law  for  the  return 
of  the  roll,  and  in  the  absence  of  proof  to  the  contrary  it  must  be 
presumed  that  the  roll  was  returned  at  the  proper  time. 

According  to  the  broad  and  sound  principles  of  law  laid  down 
by  the  Court  of  Queen's  Bench  in  the  case  otffoleomb  v.  Shaw,  tha 
present  rule  must  be  discharged.  It  becomes,  therefore,  nnneces- 
sary  to  consider  the  other  points  discussed  upon  the  argument. 

Rule  discharged. 
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QUARTER  SESSIONS  CASES. 

[M  fhs  Quarter  Sutimt  qf^nmUnoB,  Leimom  and  Addtngion,'] 

Ik  TBI  MATTIB  Of  THS  APPIAL  BBTWBBN  CaTHARIKB  HbNKBST, 

APPBLLAKT,  AND  ThOBIAS  OsSIBR,  KB8P0HDBRT. 

OanvictUnir^Ibrm  o/namo—Jt^formanL 

Wdy  that  the  name  of  tlM  inlbrmant  or  oompUlnant  most  in  some  farm  or  otlwr 
appear  on  the  iliot  of  a  oonTletion. 

The  appelUot  was  oonTioted  on  the  4th  Angost  1862  by  M.  P. 
GnesB,  Esq.,  under  the  264th  and  following  seotions  of  the  Upper 
Canada  Municipal  Institations  Act,  for  selling  spiritnous  or  malt 
liqnors  on  Sunday.  The  appellant  appealed  to  the  last  Quarter 
Sessions  for  Frontenao,  Lennox  and  Addington.  The  convietion 
returned  to  the  Sessions  did  not  show  who  the  the  complainant  or 
informer  was.  The  adjudicating  part  of  it  was  in  the  following 
words:  <* Catharine  Hennesy  is  convicted  before  me,  for  that  she 
being  the  keeper  of  a  place  where,  by  the  laws  of  Upper  Canada, 
liquors  are  or  may  be  sold  by  retail,  did  by  herself,  her  serrants  or 
agents  within  21  days  next  before  the  said  4th  August,  1862, 
between  the  hours  of  seyen  of  the  clock  on  Saturday  night  and  eight 
of  the  clock  on  Monday  morning  thereafter,  sell  spirituous  or  malt 
liquors,  or  permit  spirituous  or  malt  liquors  to  be  there  drunk, 
contrary  to  the  statute. 

At  the  hearing  of  the  appeal,  (yRMy  tot  the  appellant,  took 
eereral  exceptions  to  the  6on?iction. 

Isi.  That  the  name  of  the  compUunant  or  informer  was  not 
stated  in  the  conTiction : 

2nd.  That  the  offence  was  laid  In  too  broad  and  uncertain  terms ; 

8rd.  That  no  day  was  stated  when  offence  was  committed. 

B,  M.  BHUon  for  the  conTiction. 

Maokbnzib,  Chairman  Q.  S— In  Dickinson's  Quarter  Sessions, 
876,  it  is  laid  down  as  law  that  *'  the  informer's  name  should  ap- 
pear in  all  cases,  that  the  party  may  know  his  accuser.'* 

In  the  case  of  Kinff  t.  Smith,  6  M.  ft  S.,  188,  this  was  held 
absolutely  necessary  in  all  cases  where  any  part  of  the  penalty  was 
given  to  the  informer  by  statute,  he  being  then,  as  an  interested 
informer,  incompetent  as  a  witness.  • 

It  is  stated  in  Paley  on  conyictions,  69 :  **  The  name  of  the  in- 
former should  be  stated  in  all  eases.  It  is  indispensable  in  those 
cases  where  any  part  of  the  penalty  is  given  by  statute  to  the 
informer,  in  order  that  the  conviction  may  appear  to  be  founded 
upon  other  evidence  than  that  of  the  informer  himself,  who  is,  in 
such  cases,  incompetent  to  give  evidence.  And  in  cases  where  the 
penalty  is  given  by  the  statute  to  the  owner  of  the  property  injured, 
by  way  of  compensation,  it  has  been  held,  ought  to  appear  by  some 
means  on  the  face  of  the  conviction." — 

The  267th  section  of  the  statute  under  which  the  appellant  has 
been  convicted,  directs  that  one  half  of  the  penalty  imposed  by  the 
Justice,  shall  be  paid  to  the  informant  or  compl^nant,  and  the 
other  half  to  the  Treasurer  of  the  Municipality,  where  the  place 
referred  to  is  situated.  In  the  general  act  respecting  summary 
convictions  and  orders,  a  complunant  or  informant  is  contemplated 
as  the  prosecutor  in  summary  proceedings.  And  the  Upper 
Canada  Act  respecting  appeals  in  cases  of  summary  convictions, 
cap.  1 14  of  the  Con.  Sut  U.  C,  gives  the  right  of  appeal  to  complain- 
ants as  well  as  defendants ;  and  the  Quarter  Sessions  in  determin- 
ing the  matter  of  appeal,  may  order  either  party  to  pay  costs. 
And  the  form  of  the  oath  given  in  the  statute  to  be  administered 
to  the  Jury  who  are  to  try  the  matter  of  appeal,  shows  that  there 
must  be  two  parties  to  a  conviction  made  under  the  summary 
jurisdiction  by  a  Justice  of  the  Peace.  The  form  of  the  oath  given, 
is  as  follows :  '*  Tou  do  solemnly  swear  that  yon  will  well  and 
truly  try  the  matter  of  complaint  of  C.  D.  against  E.  F.,  and  a 
true  verdict  give  according  to  the  evidence."  And  by  the  4th 
section  of  the  act  lastiy  referred  to,  it  is  enacted  that "  any  appel- 
lant may  abandon  his  appeal  by  giving  the  opposite  party  notice 
in  writing,  six  days  before  the  sessions  appealed  to." 

In  the  face  of  these  authorities  and  enactments,  it  is  difficult  to 
hold  the  present  con^ction  valid.  The  name  of  an  informant  or 
complainant  is  not  mentioned  Arom  tiie  beginning  to  the  end  of  the 
conviction.  And  from  all  that  appears  on  the  face  of  the  convic- 
tion, there  may  not  have  been  a  complainant  or  informant  at  all. 
I  tlrink  that  the  name  of  the  informant  or  complainant  should 
tppear  in  some  form  or  other  on  the  face  of  the  conviction. 


I  think  the  present  conviction  is  bad  in  law,  by  reason  of  the 
name  of  the  informant  not  appearing  on  the  face  of  it. 
It  must  therefore  be  quashed. 

Conviction  quashed  with  costs. 

LOWER    CANADA    REPORTS. 

MODOITOALL  V.  AUiAH  ST  AL. 

MtrehaiU  Sk^fping  Ad-^LiabiUtv  qfmmtert/cr  Lou  qf  B$s$eHgen,  JeufOerf,  de, 

Hdd:—lvk  an  action  agalmt  the  ownenof  as6fr«atlog  riilpfor  IhflloHOf  jewtUerjr 
Ibrming  part  of  tha  loggage  oTa  pawBngoi,  a  plea,  (based  opon  the  606rd  daiua 
of  the  Merchant  Shipping  Act)  alleging  that  the  artlelsi  loet  were  "Gald,  SaTer, 
Diamonds,  Ao.  tc":  that  tlie  loee  liappened  without  the  privItT  or  ftnlt  of  the 
owner,  and  by  mson  of  robberj,  embeaalement,  Ae^  and  that  the  iwnniimci  not 
hairing  inaerted  in  a  Bill  of  Lading  or  otherwlae  diseloiB  in  writing  the  trna 
nature  and  valne  of  nioh  artietee,  kc^  tha  ownin  were  not  liable  ftw  the  loe% 
will  not  be  dlinnlaiiwl  npon  demurrer. 

(aoth  December,  1802.) 

Pnft  CuRiAit. — The  action  is  brought  by  a  psssenger  in  one  of 
defendants'  vessels  from  Glasgow  to  Montreal,  loss  and  non-delivery 
on  arrival,  of  part  of  her  luggage,  consisting  of  jewellery,  watches, 
&c.,  to  the  value  of  £120.  The  declaration  is  in  the  common 
form  of  actions  against  common  carriers  in  such  cases.  The  de- 
fendants by  their  plea  admit  th^r  quality  of  common  carriers, 
that  the  plaintiff  was  such  passenger  with  her  luggage,  but  they 
allege  their  iguorance  of  the  happening  of  the  loss  of  the  articles 
referred  to,  which  consisted  of  gold,  silver,  diamonds,  watches, 
jewels  or  precious  stones,  that  the  loss  was  without  their  actual 
privity  or  fault,  and  by  reason  of  robbery,  embesslement,  making 
away  with  or  secreting  the  articles  lost,  and  that  when  plaintiff 
put  her  luggage  on  board  the  vessel  eke  omitted  to  insert  in  a 
bill  of  lading,  or  otherwise  to  declare  in  writing  to  the  owners  or 
master  of  the  vessel,  the  true  nature  and  value  of  those  articles. 
The  essential  grounds  of  the  plea  rest  npon  the  provisions  of  the 
Merchant  Shipping  Act  of  1854,  and  to  this  plea  the  plaintiff  has 
demurred,  urging  Uieir  common  law  liabilities  as  carriers,  and 
denying  the  applicability,  in  defendant's  favour,  of  Uie  limitation 
of  responsibility  under  that  Act  as  regards  her,  a  passenger  with 
her  luggage,  amongst  which  were  the  lost  articles  which  she  had 
a  right  to  have  with  her,  and  were  covered  by  her  fare,  and  which 
the  defendants  were  bound  to  deliver  to  her  at  Montreal.  The 
hearing  is  upon  the  demurrer. 

The  clauses  of  the  Merohant  Shipping  Act  of  1854,  having  re- 
ference to  this  case,  and  to  the  limitation  of  ship-owner's  responsi- 
bility are  as  follows :  "  508.  No  owner  of  any  sea  going  ship  or 
share  therein,  shall  be  liable  to  make  good  any  loss  or  damage 
that  may  happen  without  his  actual  fault  or  privity,  of  or  to  any 
of  the  following  things,  that  is  to  say, 

1.  Of  or  to  any  goods,  merchandise,  or  other  things  taken  in  or 
put  on  board  any  such  ship,  by  reason  of  any  fire  happening  on 
board  such  ship. 

2.  Of  or  to  any  gold,  silver,  diamonds,  watches,  jewels  or  pre- 
cious stones,  taken  in  or  put  on  board  any  ship,  by  reason  of  any 
robbeiy,  embeulement^  making  away  with  or  secreting  thereof, 
unless  the  owner  or  shipper  thereof  has  at  the  time  of  shipping  the 
same  inserted  in  his  bill  of  lading,  or  otherwise  disclosed  in  writ- 
ing to  the  master  or  owner  of  sock  ship,  the  true  value  of  such 
articles  "  to  any  extent  whatever." 

Before  proceeding  Airther  it  may  be  proper  to  observe  that  the 
Act  relieves  the  ship-owner  alone,  not  the  master :  that  the  relief 
extends  in  the  most  general  terms,  namely,  to  any  extent  what- 
ever :  that  it  applies  to  eveiy  loss  or  damage  that  may  happen, 
without  the  owner's  actual  privity  or  fault,  to  either  ^ood!»,  mer^ 
ehanditef  or  other  ihingt  generally,  or  to  the  special  effects  gold^ 
nlveTf  &o. :  that  it  applies  generally  to  all  of  them  in  both  catego- 
ries, when  the  loss  or  damage  occurs  by  fire  on  board  ot  the 
carrying  vessel,  and  that  it  applies  tothe^ote^,  tiher,  Ac.,  particu- 
larly, when  the  loss  happens  by  robbery,  &c.,  unless  the  owner  or 
shipper  of  the  goods  put  on  board,  shall  have  made  the  owner  or 
master  aware  of  their  nature  and  value,  by  an  act  in  writing  at 
the  time  of  the  shipment  The  first  sub-section  affords  general 
relief  against  loss  or  damage  by  fire  to  goods  and  things  generally, 
and  must  necessarily  include  a  passenger's  luggage,  changing  in 
this  particular  the  common  law  responsibility,  which  msAe  the 
carrier  liable  for  the  loss  of  goods  by  fire,  though  the  fire  was  not 
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occadoned  by  may  actual  aegligenoe  of  the  carrier,  and  did  not 
ariae  upon  his  premises,  the  carrier  being  considered  as  an  insurer, 
and  liable  for  all  losses  and  in  all  events,  except  by  the  act  of  Qod, 
and  the  Qaeen*s  enemies.    Chitty,  Carriers,  p.  89. 

The  second  snb-section  affords  relief  against  loss  by  robbeiy, 
&o.,  to  things  within  the  descriptiye  ennmeration,  unless  the  limi- 
tation be  nentralised  and  destroyed  by  the  owner  cor  shipper  making 
the  written  declaration  in  the  bill  of  lading  or  otherwise,  at  the 
time  of  the  shipping  of  the  articles.  In  this  ease  there  was  no 
declaration,  and  therefore  the  Statute  would  of  course  have  its 
operatien  of  relief  for  loss  occasioned  by  robbery,  &o.  The 
general  enumeration  of  gold,  silTer,  jewels,  ftc,  coTcn  special 
articles  of  the  general  description.  This  statutory  designation  or 
enumeration  would  appear  to  have  been  made  as  a  particular 
protection,  beoanae  the  effects  enumerated  being  of  gre»t  valne  in 
small  bnlk,  the  fadli^  to  rob  and  make  away  with  them  is  fkr 
greater  than  of  ooods  of  less  value  but  greater  bulk.  This  pro- 
tection against  Toss  by  robbery,  &e.»  was  not  accorded  to  the 
carrier  by  the  common  law.  On  tiie  contrary,  he  was  liable  for 
all  such  losses  upon  grounds  of  public  policy,  because  such  a  mode 
of  loss  might  by  consent  and  combination  be  carried  on  in  such  a 
manner  tluit  no  proof  could  be  had  of  it    Chitfy,  Cairiers,  p.  41. 

MoreoTer  the  want  of  actual  pririty  or  fault  by  the  ship-ownera 
in  the  loss,  is  of  itself  made  a  general  limitation  of  reeponsibUity 
under  the  Btatnte.  No  ship-owner  shall  be  liable  to  make  good 
any  loss  or  damage  that  may  happen  without  Ms  actual  pririty  or 
consent,  to  any  extent  whatever,  instead  of  their  prcTious  liability 
to  the  extent  of  the  yalue  of  the  ship  and  freight 

The  plaintiff  rested  her  demurrer  upon  the  common  law  alto- 
gether, irreepectiTe  of  the  Shipping  Act,  namely,  upon  the  carrier's 
respoasibili^  to  safely  carry  such  luggage  of  passengers  ap  was 
Qsnal  for  them  to  travel  with,  whether  that  luggage  was  of 
necessity  or  for  convenience,  or  of  mere  personal  adornment,  and 
what  is  deemed  to  be  hiclnded  in  the  passage  fhre ;  she  oljects 
agiUDst  the  application  of  the  Shipping  Act  to  her  case,  that  by 
iU  terms  and  intendment  it  was  confined  to  merchandise,  and  to 
owners  and  shinpers  of  merchandiie  on  flight,  and  she  supported 
her  pretension  by  reference  to  reported  cases,  and  by  analogy,  to 
the  British  Carriers'  Act,  1  Vic,  cap.  86,  whose  terms  and 
provisions  were  to  some  extent  similar  to  thooe  of  the  Shipping 
Act. 

It  may  be  observed  t»  Umim  that  the  analogy  attempted  to  be 
derived  from  the  Carriers'  Act  doee  net  hold*  It  is  not  in  force 
in  this  province,  whilst  the  Shipping  Act  is ;  several  of  the  pro- 
visioBS  of  both  Aots  are  exorbitant  of,  and  opposed  to,  the  common 
law  reeponsibUi^  of  the  canier.  The  CMniers'  Act  applies  to 
carriers  by  land,  the  other  to  carriers  by  sea.  Their  intents  are 
not  in  common.  The  object  of  the  former  was  two-fold,  1st,  to 
apprise  the  receiver  of  the  goods  of  the  nature  of  the  article  de- 
lifered  to  him  in  order  that  he  might  give  it  a  propcnrtionate  degree 
of  attentiOB  and  care.  This  in  principle  applies  also  to  the  Ship- 
ping Act.  And  2nd,  to  give  the  carrier  an  increased  conpeneation, 
fixed  by  the  carrier  in  his  tariff  of  rates,  for  the  additional  risk 
and  danger  incurred  by  him.  This  is  not  the  Shipping  Act  Both 
acts  contain  some  common  provisions,  chiefiy  the  requirement  of 
the  notice  of  the  nature  and  value  of  the  offsets  efaipped  or  de- 
livered to  be  carried,  and  the  oniM  imposed  upon  the  deliverer  and 
shipper  to  give  that  notice.  They  differ  in  scforal  ewentials.  1st. 
The  great  exteni  of  the  enumerated  particular  articles  in  the 
Carriers'  Act;  the  few  articles  specified  in  the  Shipping  Act. 
2nd.  The  former  addresses  itself  to  effects  contained  in  any  parcel 
or  package  to  be  carried  for  hire,  or  to  a«ooa^>any  the  person  of 
the  passenger  in  any  public  conveyance ;  the  latter  only  refers  to 
particolar  effects  taken  or  poA  on  board  of  the  sea-going  vessel  by 
their  owner  or  shipper.  8rd.  The  former  re<]piires  the  earner  to 
affix  in  his  receiring  office  n  noiice  of  the  increased  rate  of  charge 
to  be  paid  to  him,  and  also  requires  him  to  ^tc  a  recdpt  in  writing 
for  the  goods  delivered  to  him ;  the  latter  act  requires  none  of 
these.  4th.  The  former  gives  no  protection  against  Uie  loss  of 
effects  by  the  felonious  aots  of  the  carriers'  servants ;  the  latter 
does  protect  the  owner,  not  the  master,  against  such  loss  so  hap- 
pening without  his  actual  priyitj  or  fault  6th.  The  mere  oral 
dedaration  of  notice  by  the  deliverer  to  the  carrier  of  the  nature 
and  valne  of  the  effects  will  satisQr  the  former  Act  in  this  particu- 


lar, but  the  latter  Act  requires  the  insertion  to  be  in  the  bill  of 
lading,  or  in  some  other  written  declaration,  given  to  the  ship- 
owner or  master,  by  the  owner  or  shipper.  6th.  The  Carriers' 
Act  limits  the  responsibility  for  loss  to  £10;  the  Shipping  Act 
relieves  to  anjf  extent  whateper.  The  difference  between  the  Acts 
is  so  very  marked  that  an  argument  upon  their  analogy  cannot 
apply,  nor  could  it  be  made  to  rest  upon  reported  cases  resting 
mainly  on  the  Carriers'  Act  The  plaintiff's  pretension  that  the 
Shipping  Act  is  a  merchandise  or  freight  Act  is  founded  upon  this, 
that  it  is  merely  a  consolidation  of  the  26  Qeo.  III.,  ch.  86,  and  of 
the  subsequent  enactments  m  pan  materia,  which  it  is  siud  were 
of  that  description,  and  did  not  excuse  or  relieve  the  ship-owner 
fh»m  his  common  law  responsibility  for  the  loss  of  paaaengem' 
l^^SX^kgCb  This  necessarily  invoWes  the  chief  point  of  the  demurrer. 
Chitty  siQrB,  p.  282,  that  so  soon  as  a  person  has  become  a  passen- 
ger, the  earner  is  bound  to  receive  with  him  In  the  absence  of 
any  contract  or  custom  to  the  contrary,  a  reasonable  quantity  of 
personal  luggage  or  ba|^;age,  and  that  with  respect  to  such  luggage 
the  duties  or  responsibilities  of  a  common  carrier  attach  to  him, 
and  that  the  luggage  is  to  be  carried  without  extra  charge,  the 
carrying  of  it  being  aooessoiy  to  the  principal  contract  to  eairy 
the  passengers.  This  Uabiti^  for  loss  is  restricted  to  the  pereonal 
luggage  of  a  passenger ;  under  this  term  Parke,  B,  '*  oomprises 
cluing  and  eveiy  thing  required  for  the  passenger's  personal 
convenience,  and  perhaju  even  a  small  present  had  he  such  with 
him,  or  a  book  on  the  journey  frnght  be  alto  included  In  that  term." 
Pollock,  Ch.  B.,  says,  the  charter  of  the  Q.  W.  B.  Co.  specifies 
orHeUe  ofel/otkmg^  which  ought  to  Include  all  things  necessary  to 
the  toilet,  and  Chitty,  p.  286,  remarks.  '*it  would  appear  reason- 
able that  ail  artielea  which  it  it  t$eualfir  apemon  to  travel,  whether 
the^  be  articles  of  necessity,  convenience,  or  amusement  should 
be  included  in  the  term  luggi^t  and  perhaju  a  reasonable  sum  of 
money  for  the  purposes  oftiravelling." 

Formerly  the  received  doctrine  was  that  carriers  by  land  or 
water  were  not  liable  for  the  baggage  of  passengers,  unless  » 
distinct  price  was  paid.  It  was  placed  on  the  ground  that  the 
carrier  is  liable  only  in  respect  to  his  reward*  and  that  the  com* 
pensation  should  be  in  proportion  to  his  risk.  But  now  by  com- 
mon usuage  sanctioned  by  the  Courts^  a  reasonable  amount  of 
luggage  is  deemed  to  be  included  in  the  fhre  of  a  passenger.  The 
Courts  will  however  not  allow  this  oastom  to  be  abused,  and  under 
pretence  of  baggage  permit  articles  to  be  included  not  within  the 
scope  of  the  terms  or  intents  of  the  law.  They  will  not  permit 
the  carrier  to  be  defrauded  of  his  just  compensation,  nor  subiiected 
to  unknown  haxard.  Hence  when  a  trunk  containing  valuable 
merchandise  was  taken  on  board  of  a  steamboat  and  deposited 
with  baggage.  Mid  loet,  it  was  held  that  the  carrier  was  not  liable." 
*'The  ordinary  baggage  trunk  of  the  traveller,  containing  the 
umtal  general  eonoenieneee  belonging  to  km  at  a  traveller,  fall  within 
the  enstomary  form,  and  to  be  stowed  awi^  In  the  place  where 
such  articles  are  mostly  deposited.  Otherwise  the  earner  is  doubly 
wronged ;  Ist,  he  is  deprived  of  his  just  reward  for  carrying  good«, 
and  &d,  he  is  prevented  from  exerdaing  proper  precaution  against 
the  daugers  to  which  the  property  may  be  exposed.  Thus  the 
carrier  is  exempt  when  the  banage  consists  of  an  ordinaiy  travel- 
ling trunk  in  which  there  is  a  large  sum  of  money,  such  money  le 
not  considered  as  included  under  the  term  baggage.  But  money 
taken  bonA  fide  for  traveling  expenses  and  personnl  use,  mmy 
properiy  be  regarded  as  forming  part  of  a  traveller's  baggage,  but 
to  such  reasonable  amount  only  as  a  prudent  man  might  deeaa 
necessaiy  and  proper  for  such  purposes."  Upon  the  whole  it  mny 
be  gathered  that  the  luggage  of  the  passenger  must  be  reasonable 
luggage,  that  Is,  **  usual  conveniences  belonging  to  a  traveller,*' 
•^  which  It  is  usual  for  him  to  travel  with,"  and  «  which  are  ooot- 
tained  in  the  ordinary  traveller's  trunk."  Tested  by  these  llsdt»- 
tions  what  is  the  statement  of  the  loss  specified  in  the  plaintiff  *b 
declaration  T  *«  Certain  articles  of  personal  adornment  and  jewel- 
lery to  her  belonging,  to  wit :  one  gold  necklace,  one  coral  neek- 
lace^  one  silver  thistle  pin,  one  pair  of  out  coral  bracelets,  one  thiek 
gold  chain,  one  soft  gold  chain,  one  jet  shawl  pin  and  chain,  one  jet 
necklace,  one  brilliant  and  emerald  shawl-pin  in  form  of  a  wreath, 
one  coral  pin,  one  pure  yellow  stone,  one  large  brilliant  croan, 
gold  back,  the  centre  stone  being  out,  one  large  enamelled  moara- 
ing  ring  with  engraring  of  the  date  of  the  death  of  Wm.  Whitemskn, 
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one  gold  ring  blue  stones  opened  with  hand,  one  ring  set  in  pearls, 
two  plain  cold  rings,  one  locket  with  portrut  in  military  costnme, 
on  the  baoK  a  tombstone  inlaid  in  pearls,  one  large  oval  brooch, 
three  shades  of  light  hair  set  in  pearls,  five  small  gold  lockets,  one 
large  ^old  band  bracelet  with  stones  tnrqaoise."  This  is  the  list 
of  articles  which  the  declaration  owns  **  to  have  belonged  to  the 
plaintiff  and  part  of  which  were  family  JeweU^  and  Ihertfore  highly 
prized  by  her  at  <iicA,  apart  from  its  intrinsie  value  ;  the  whole  cfthe 
value  of  £120,"  **  and  which  amonsst  other  goods  and  effects  were 
contained  in  a  certidn  large  trunk,  the  said  trunk  part  of  her 
baggage,"  This  description  and  ennmeraUon  by  no  means  appear 
to  be  of  <*  the  usual  general  conTeniences  of  a  traToller,"  or  '*  what 
is  usual  for  him  to  travel  with  and  are  usually  contained  in  the 
ordinary  trayeller's  trunk,"  or  **  articles  of  clothing  which  include 
all  things  necessary  to  the  toilet,"  or  *<  clothing  and  every  thing 
required  for  the  passenger's  personal  oouTenience."  They  are 
▼ery  much  more  than  these,  and  do  not  seem  to  fall  within  that 
description  of  luggage  protected  by  the  common  law  responsibility 
of  the  carrier  as  passenger's  luggage.  But  if  they  were  actually 
Inggage  to  be  carried  with  her,  the  question  remains,  does  the 
Shipping  Act  relieve  the  ship-owner  in  such  case  as  this  T 

It  is  conformable  to  the  principle  of  the  common  law  that  re- 
sponsibility of  a  carrier  may  under  it  be  abridged  by  the  special 
terms  of  the  acceptance  of  the  goods.    Exemptions  which  leave 
the  common  law  rule  in  force  as  to  all  besides,  and  it  being  the 
bnsiBeaa  of  the  carrier  to  bring  his  ease  distiBCtly  within  then, 
th^  are  to  be  strictly  interpreted.    If  the  goods  are  lost  or  dam- 
aged whilst  in  the  control  of  the  master,  the  onus  probandi  Is  upon 
him  to  prove  that  the  loss  was  occasioned  by  some  cause  for  which 
the  law  will  excuse  him ;  prima  fade  the  obligation  of  safety  is 
upon  him.   The  eommon  law  is  thus  well  put  by  Molioy,  B.,  **  The 
master  is  answerable  if  any  of  the  goods  are  lost  or  purloined,  or 
sustain  any  damage,  hurt  or  loss,  whether  in  the  haven  or  Just 
bcfbre  or  upon  the  seas  when  she  is  on  her  voyage."  See  Plander's 
notes.     ■*  If  there  be  any  exception  to  this  responsibility  at  sea, 
it  proceeds  from  the  special  provisions  in  the  charter  party  or  bill 
of  lading,  and  not  from  any  suspension  of  the  rule;  such  exemption 
is  strong  evidence  of  the  acknowledged  law  ^hich  rendered  them 
neoeasaiy.    In  short  it  must  be  regarded  as  a  settled  ^oint  in 
English  law  that  the  masters  and  owners  of  vessels  are  liable  in 
port  and  at  sea,  and  abroad,  to  the  whole  extent  of  inland  carriers, 
except  80  far  as  they  are  exempt  by  the  exemption  in  the  contract, 
charter  party,  or  bill  of  lading,  or  by  statute/^    Both  the  modem 
and  ancient  writers  admit  the  posnble  abridgment  of  the  common 
law  respontnbility  of  carriers  by  sea  and  land,  either  in  contracts 
implied  or  understood  between  the  parties,  or  by  the  operation  of 
Statute  laws.    The  common  carrier  has  two  distinct  liabilities, 
the  one  for  losses  by  accidents  or  mistakes  where  he  is  liable  as 
an  insurer,  the  other  by  default  or  negligence  where  he  is  answer- 
able as  an  ordinary  bailee :  he  may  restrict  his  liabiUties  as  in- 
surer, attd  protect  himself  against  misfortmie,  but  by  the  public 
polity  of  the  common  law  he  cannot  do  so  for  negligence.    The 
esirier's  restriction  by  express  or  special  contract  rests  upon  the 
ooBtton  law,  and  is  productive  of  no  evfl  consequenees.    So  if  the 
Statnte  makes  the  restriction,  that  is  the  contract  between  them ; 
there  Is  &o  implication  or  inference  in  this  act  wUch  is  specific 
lod  certain  as  a  contract,  there  can  be  no  oontrover^  between 
the  Pardee.    It  is  maidfest  that  the  Shipping  Act  has  ktervened 
betwikt  the  ship-owner  and  the  common  law,  and  has  to  a  certain 
extent  mttde  a  restrictive  contract  in  his  favour.    Whait  Is  the 
soBstruetien  to  be  put  upon  its  provisioBs  ?  There  are  but  veiy  few 
leport^  eases  upon  this  Aet,  but  the  language  ie  so  precise  and  at 
the  eame  time  so  general,  that  difficulty  of  constraotion  need  net 
sriee.    No  owner  of  a  sea-going  ship  diall  be  liaible  to  any  extent 
whatever,  for  loss  or  damage  that  may  happen  without  lim  actual 
privity  or  fault,  or  to  any  of  the  following  thii^p,  gold,  silver, 
Esmonds,  watches,  jewels,  or  precious  stones,  taken  on  board, 
the  objeot  of  Uie  Act,  observes  Lord  Ch.  B.  Ablnger,  in  OtUu  v. 
AUer,  10  M.  &  W^  72,  was  to  impose  upon  tibe  dipper  the 
«iw«  of  giving  notice  to  the  ship-owner  of  the  nature  of  the  goods 
iBtrosted  to  him  to  carry,  and  Alderson,  B.,  ''there  can  be  no 
doubt  that  under  this  Statute  parties  are  required  to  state  in  their 
Inn  of  lading,  &c.,  the  true  nature  and  value  of  the  goods  which 
they  tMojy  provided  these  consist  of  gold,  ulver,  vatdies,  jewels, 


&0.,"  and  further  Martin,  B.,  remarked,  <*  otherwise  we  should  put 
a  most  refined  and  artificial  construction  on  very  plain  words." 
''  What  the  Legislature  pointed  out  there  was,  that  the  ship-owner 
was  to  have  full  notice  of  what  was  the  value  that  the  oAer  party 
put  upon  this  property.  By  the  Carriers'  Act  the  carrier  is  to  be 
made  acquainted  with  the  estimated  value  of  the  article,  in  erder 
that  he  may,  by  charging  the  increased  rate,  protect  himself.  At  all 
events  the  Statute  requires  the  party  to  state  the  nature  and  value 
&c.,  it  is  impossible  but  that  we  ought  to  g^ve  every  statute,  as  fhr 
as  we  can,  a  construction  conristent  with  the  obvious  sense  of 
its  language.  The  Legislature  has  pointed  out  two  things  to  be 
stated,  (be."  It  has  been  already  observed  that  the  Carriers'  Act 
restricted  the  responsibility  without  notice  to  £10  of  value;  the 
Shipping  Act  gives  the  full  relief  from  any  extent  whatever.  The 
preamble  the  limiting  responsibility  section  employs  the  general 
words,  *'the  following  things."  By  the  first  clause  of  the  section* 
the  owner's  limitation  of  responsibility  is  given  for  goods,  mer* 
chandise,  or  other  things  lost  by  fire  on  boanL  This  Is  as  general 
as  possible,  and  passenger's  luggage  is  not  excepted.  B^  Uie  2nd 
clause  of  the  section,  the  same  liinitation  of  responsibility  is  ex- 
tended to  him  for  particular  effects,  set  out  in  terms  as  general, 
gold,  watches,  jewels,  &c  Effects  of  these  descriptions  are  yoodtf 
merchandize,  and  thinge,  as  well  as  articles  of  personal  use,  and  yet 
there  is  no  exception  in  favour  of  passengera  losing  them.  The 
limitation  is  strengthened  by  the  requirement  upon  the  owner  or 
shipper  to  insert  the  nature  and  vftiue  not  alone  in  the  bill  of 
lading,  a  purely  mercantile  document,  but  in  some  written  declara- 
tion made  by  tiie  owner  or  shipper.  The  effect  of  the  statement 
in  the  bill  of  lading  or  in  the  written  declaration  is  to  denrive  the 
ship-owner  of  the  excuse  or  rdief  from  responsibility,  to  keep  the 
effects  safely  at  all  events ;  the  fiulure  or  omission  of  the  passen- 
ger to  make  the  statement  on  the  other  hand,  presumes  him  to 
have  taken  the  risk  upon  himself  so  far  as  the  ship-owner  is  con- 
cerned. As  remarked  above,  by  the  common  law,  prima  facie,  the 
obligation  of  safety  is  upon  the  carrier,  but,  where  the  Statute 
gives  him  the  exemption,  the  common  law  to  that  extent  is  con- 
trolled and  done  away.  Upon  full  consideration  of  this  matter, 
the  demurrer  cannot  be  sustained  and  must  be  rejected ;  the  case 
rests  upon  facts  the  proof  of  which  may  or  may  not  support  the 
declaration.    The  plea  cannot  be  rejected  as  bad  in  law. 

Pemnirer  dismissed. 
Torrance  j*  Morris,  for  pluatiff^ 

Moss  jr  JSUekie,  tor  defendants. 


YICB  ADMIRALTT  OOURT. 
(Beflure  tht  Bon.  H.  Bz.401, 0.  B.,  J,  Tloa  Admiralty  Oonrt) 
Tu  <«JaxB8  MoKbrbib." 
SnU^NiBaiilfaUmwtOirqfardUf  steam  vettdsc^proadi^ 


A  itiiMur  yivgxxptboBLUmnmos  at  night,  od  a  v» jim  fton  Qvebie  to  Ifioa- 
trHd,iftwtlM  light  or  naoUitr  «te«DMr  cooling  dawn  Um  rivw,  diatnt  aboat 
two  mflai;  and  when  at  tho  dlatanoa  of  rather  mora  than  half  a  mile  took  a 
diagonal  eonrM  aflron  the  riTor  In  order  to  gain  the  aonth  channel,  starboarding 
har  hala,  and  then  pntUng  It  havi  to  ftarboard.  The  atoauer  comlag  down 
having  ported  har  helm  on  aaeing  the  othar,  a  eoUkbn  enimad 

BOd,  That  the  vawto  wave  meetiMr  each  other  within  the  neialngor  the  act 
regulating  the  naTigatIng  of  the  watera  of  Caoada,  (22  VleL  o.  IB),  and  the 
rtoamer  gotB£np  the  river  waa  aolely  toUame Ibr the coUision in  not  faaTlng 

(UthAngnift,l;Ma.) 


was  aeavse  of  damage  brought  by  PSerrs  Plante,  tiM  owner 
of  the  steamer  Fashion  against  the  steamer  James  MeKentie,  to 
Obtain  eonpeMSftion  for  a  loss  arising  from  a  ooHisloB  betweea 
these  two  TSssels  in  the  river  St.  Lawrence,  about  three  quartan 
of  B  mile  above  Lavaltrie  island. 

The  following  was  the  Judgment  of  the  court. 

On  the  27th  June,  1861,  the  steamer  Fashion,,  ef  200  tons  bur- 
then, and  about  forty-five  horse  power,  owned  by  and  in  charge 
of  Pierre  Plante,  the  promoter,  as  master,  left  Montreal  at  about 
nine  o'clock  in  the  evening,  witiiout  cargo,  and  drawing  abont  five 
or  six  feet  water ;  having  on  board  Joseph  Paqnin,  a  branch  pilot 
for  and  above  the  harbour  of  Quebec,  as  pilot,  and  having  the 
lights  by  law  in  the  position  which  Uie  act  requires.    In  the  pros- 
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ecQtion  of  her  Toyage  to  Qaebec  she  passed  doim  the  north  chan- 
nel, between  the  Veroh^res  islands  and  the  north  shore  as  far  as 
the  eastern  end  of  those  islands.  She  then  took  tiie  main  channel 
and  the  ^per  course  for  that  purpose.  At  this  point  the  north 
channel  and  the  south  channel,  or  that  on  the  south  ^de  of  the 
Yereh^res  islands,  merge  into  one,  and  they  together  form  one 
channel  of  about  three  quarters  of  a  mile  in  width  for  Tessels  such 
as  those  eonoemed  in  the  present  case.  At  the  same  time,  the 
Janie*  MeKmstit,  a  steamer  of  about  400  tons,  and  about  one 
hundred  and  twenty  horse  power,  and  haTing  in  tow  a  barge, 
partly  loaded,  so  as  to  draw  between  nine  and  ten  feet  water,  was 
proceeding  on  her  Toyage  ftrom  Qnebee  to  Montreal ;  haTing  a  pilot 
on  board,  and  proper  lights  in  the  position  required  by  law,  on 
board  the  steamer  and  her  tow.  It  was  then  between  eleyen 
o'clock  and  midnight,  the  night  was  cloudy,  but  the  lights  of 
▼essels  could  be  easily  distinguished,  according  to  the  statements 
in  the  pleadings  and  OTidence,  at  the  distance  of  from  one  to  two 
miles.  The  Jamu  McKenm  intending  to  take  the  south  channel 
shaped  her  course  accordingly  for  it,  &e  Foihion  keeping  towards 
the  south.  In  this  position  the  tessels  saw  each  other.  The  people 
of  the  JavMi  McKenzie  say  they  saw  the  Fathion  at  the  distance  of 
about  two  miles,  and  that  when  the  distance  between  the  Tessels 
was  rather  more  than  half  a  mile,  the  Faahian  appearing  to  them 
to  be  proceeding  in  a  direct  course  down  the  titer,  ^e  Jamu 
IfcKeime  took  a  diagonal  course  across  the  riter  In  order  to  gain 
the  south  channel,  which  is  said  to  be  safer  and  better,  starbourd- 
ing  her  helm  for  that  purpose.  The  Fathion^  on  seeing  the  James 
MeKefUMf  ported  her  helm,  in  order  to  pass  the  James  McKenzu 
on  the  port  side,  and  to  the  right  hand  of  the  middle  of  the  channel, 
as  the  law  requires  in  such  cases ;  and  as  she  approached  the 
Jamu  McKervM^  the  Fathion  pot  her  helm  hsjrd-a-port  in  order 
more  effectually  to  aroid  her.  The  Jamu  MeKerme  on  the  other 
hand  kept  her  helm  to  starboard,  and  afterwards  put  it  haid-a-star^ 
board.  Both  tessels  appear  to  hate  stopped  weir  engines,  but 
too  late.  The  Jamu  McKenxie  struck  the  Fathion  on  the  port 
side  about  forty  feet  from  the  stem,  doing  her  great  damage,  and 
sinking  her  in  about  four  fathoms  of  water. 

The  two  tessels  were  undoubtedly  meeting  each  other  within 
the  meaning  of  the  act  regulating  the  natigation  of  Canadian 
Waters,  (22  Yict.  o.  19),  and  that  act  expressly  says,  "  Wheneter 
any  tessel,  whether  a  steam  or  sailing  tessel,  proceeding  in  one 
diraction,  meets  another  tessel,  whether  a  steam  or  sailing  tessel, 
proceeding  in  another  direction,  so  that  if  both  tessels  were  to 
continue  their  respectite  courses  they  would  pass  so  near  as  to 
intolte  any  risk  of  a  collision,  the  helms  of  botii  teasels  diall  be 
put  to  port  so  as  to  pass  on  the  port  side  of  each  other ;  and  this 
rule  shall  be  obeyed  by  all  steam  tessels,  and  by  all  sailing  tessels 
— ^whether  on  the  port  or  starboard  tack,  and  whether  close-hauled 
or  not — ^unless  the  circumstances  of  the  case  are  such  as  to  render 
a  departure  from  the  rule  necessary  in  order  to  atoid  immediate 
danger,  and  subject  also  to  the  protiso  that  due  regard  shall  be 
had  to  the  dangers  of  natigation,  and  as  regards  sailing  tessels  on 
the  starboard  tack  close-hauled,  to  the  keeping  such  Tessel  under 
command."  (Sec.  8.)  And  that,  **  Etery  steam  tessel,  when 
natigating  any  narrow  channel,  shall,  wheneter  it  is  safe  and 
practicable,  koep  to  that  side  of  the  fair^way  or  mid-channel 
which  lies  on  the  stai^ard  side  of  such  steam  tessel."  (Sec.  9.) 
And  also  that,  **  If  any  damage  to  person  or  property  arises  from 
the  non-obsertance  by  any  tessel  of  any  of  the  foregoing  rules 
such  damage  shall  be  deemed  to  hate  been  occasioned  by  tiie  wil- 
ful default  of  the  person  in  charge  of  the  deck  of  such  tessel  at 
the  time,  unless  the  contrary  be  ^roted,  or  it  be  shewn  to  the 
satiftTaotion  of  the  court,  that  the  cironmstanoea  of  the  case  made 
a  departure  from  the  rule  necessary,  and  the  owner  of  tho  tessel 
in  all  ci^  proceedings,  and  the  master  or  person  in  charge,  in  all 
proceedings,  oitil  or  criminal,  shall  be  subject  to  the  le|^  conse- 
quences of  such  default"    (Sec.  18.) 

The  Fathion  obeyed  the  law  by  porting  her  helm,  and  taking  the 
proper  aide  of  the  channel ;  and  if  the  Jamu  McKenxie  had  done  the 
same,  the  collision  would  hate  been  atoided.  By  her  own  statement 
the  Jamu  McKenzie  was  crossing  the  course  of  the  Fathion,  which 
tessel  was  where  she  had  a  right  to  be ;  and  though  it  is  probable 
the  Jamu  MeKenzie  belieted  she  could  pass  safely  by  taking  the 
course  she  adopted,  yet  as  this  course  was  not  required  by  law, 


she  adopted  it  at  her  peril,  and  is  responsible  for  the  damage 
which  resulted  from  its  adoption.  There  was  no  absolute  neces- 
sity eten  for  her  taking  the  south  channel  at  all,  there  being  water 
enough  in  the  north ;  or,  she  might  hate  stopped  until  iheFathum 
had  got  into  such  a  position  that  there  could  hate  been  no  possible 
risk  of  collision,  by  the  Jamu  MeKenzi^t  crossing  her  course  in 
order  to  take  the  south  channel :  but  she  did  not  choose  to  do  so, 
and  preferred  taking  the  risk  which  led  to  the  collision.  She  did 
this  without  necessity,  for  there  was  nothing  whateter  in  the  cir- 
cumstances to  render  a  departure  from  the  rule  necessary  in  order 
to  atoid  immediate  danger.  I  must  therefore  pronounce  for  the 
damage,  and  refer  the  amount  to  the  registrar  and  merchants  for 
their  report.  (The  Duke  of  Suttez,  1  W.  Bob.  274.  The  Sy^h^ 
2  Spinks.  Boo.  and  Adm.,  Bep.  75.) 

Jonee  and  ffeam^  for  Fashion, 
Lielievre^  Counsel. 
,  HoU  and  Irvine,  for  Jamu  MeKenzie. 

ENGLISH    REPORTS. 


BiTTs  t.  Mniicns. 

(fi^poKad  (y  Jamss  PAtnsoir,  Siq.,  qf  ihe  Middk  Ifemple, 

(From  tht  £aw  Jimtt.) 
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Atoll   iyowi»— IVfar  veo^ieaHem  wiOumt  poHienlan—nm  paknt  dH^radke^ 
(k— amiCnieM(mq^qMe(^oatiofi»--<2Me<(iiOM  i^f  teav. 

Th*  wmti'ucUoo  of  two  nedfloatlQni,  altegad  to  be  on  tfaa  mom  ml^jeet,  !■  not  a 
pare  aoMtion  of  law.  JBtoii  if  Uiert  bo  Identify  of  lansotfe  in  the  nedfleetloBi, 
yet,  if  there  be  terme  of  art  in  one  and  alio  termi  en  art  in  the  ower,  it  to  iai> 
poHlble  to  predicate  with  eertidaty  that  th«y  deaoribe  theeame  identioil  external 
oltwt,  onleH  it  to  aaoortalned  that  the  term  of  art  need  In  the  one  have  pr»> 
deely  the  lame  eiinillieation  and  denote  the  nine  external  ottfeeto  at  the  date  of 
tile  one  epedfloauon  ae  thej  do  at  the  date  of  the  other.  Iherefiive  erldenee  to 
reqnired  on  theee  polnta. 

An  antaoedent  apecMoatlon  oo^t  not  to  ba  held  to  be  an  antidpattoD  of  a  sabaa- 
qnent  dleootery,  nnleit  it  to  aeoertained  that  the  former  dledoeed  a  practicable 
mode  of  producing  the  reeolt  which  to  the  eObet  of  the  enbeeqnent  dieoofwj. 
Thne  a  notion  tiiat  thi  and  lead  might,  by  meaae  of  prearare^  be  oo  eomblned  ae 
to  Ibrm  a  new  and  neaftil  material*  without  giving  Inibimation  how  to  attain 
that  object,  to  so  ground  fi>r  InTaUdatlng  a  eabieiineBt  patent  glTlng  that  Inr 
Ibrmatlon. 

(Jane  6k  IMS.) 

This  iraa  appeal  from  a  judgment  of  the  Ex.  Ch.,  aflizming  a 
judgment  of  the  Q.  B. 

The  action  was  brougnt  bj  the  app.  Betts  for  the  infringement 
of  a  patent  granted  to  the  pit  on  the  18th  Jan.  1849,  for  a  new 
manufacture  of  capsules,  and  of  a  material  to  be  emplojed  therein, 
and  for  other  purposes.  The  deft  plMded  that  the  pit  was  not 
the  true  intentor ;  that  it  was  not  a  new  manuf^ture ;  that  Her 
Majesty  did  not  make  such  a  grant ;  that  there  was  no  enrolled 
specification ;  and  lastly,  not  guilty. 

The  cause  came  on  to  be  tried  before  Brie,  C.  J.,  when  it  ap- 
peared that  a  speoifioaUon  of  Thomas  Dobbs  was  enrolled  on  the 
12th  Sept  1804.  The  pit.  had,  on  the  80th  Not.  1848,  made 
his  disootery,  and  immediately  applied  for  a  patent,  but  it  was 
not  granted  till  the  18th  Jan.  1849 ;  that  in  the  intertal  between 
the  application  and  the  grant  of  the  patent,  Ute  pit  bad  manu- 
factured a  number  of  capsules  according  to  the  said  intention,  but 
the  same  were  not  intended  to  be  sold  or  delitered  to  the  pnblio, 
nor  were  they  sold  and  delitered  till  after  the  patent  was  granted. 

The  specification  of  Thomas  Dobbs,  dated  1804,  claimed  the 
intention  of  '*  a  new  article  of  trade,  which  I  denominate  Albion 
metal,  and  which  I  apply  to  the  making  of  cisterns,  linings  for 
cisterns,  cotering  and  gutters  for  buildings,  boilers,  tats,  coffin 
furniture,  worms  for  distillers,  and  such  other  things  as  require  to 
be  made  of  a  flexible,  a  wholesome,  or  a  cheap  metallic  substance.'* 
The  material  part  of  the  specification  was  as  follows  :•— 

*<  Now  know  ye,  that  in  compliance  with  the  said  protiao,  I, 
the  said  Thomas  Dobbs,  do  hereby  declare  that  my  sain  intention 
consists  in  plating,  coating,  or  uniting  lead  with  tin,  and  also  the 
tarious  alloys  or  mixtures,  as  the  case  may  require,  which,  wh«i 
done,  I  denominate  Albion  metal,  and  which  I  apply  to  the  manu- 
faoturiuK  of  cisterns,  linings  for  cisterns,  coterhig  and  gutters  for 
buildings,  boilers,  yats  and  linings,  coffin  furniture,  worms  for 
distillers,  and  such  other  things  as  require  to  be  made  of  a  flexible* 
a  wholesome,  or  a  cheap  metailio  substanoe.** 
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The  operation  of  coating  or  plating  lead  with  tin,  or  coating 
or  plating  alloyed  lead  with  tin,  or  with  «llo7ed  tin,  to  make 
Albion  metal,  I  perform  hy  Tarions  methods,  as  hereafter  des- 
orihed ;  that  is  to  say,  I  take  a  plate  or  ingot  of  lead,  or  alloyed 
lead,  and  a  plate  of  tin,  or  alloyed  tin,  of  equal  or  unequal  thick- 
neeeee,  and  laying  them  together,  thdr  surfaeee  bdng  clean,  pass 
them  between  the  roUe  of  a  flatting  or  rolling  mill  with  what  is 
technically  called  a  hard  pinch,  so  as  to  metke  the  metals  «ohere. 
If  alter  the  ftr0t  passage  of  the  platee  or  pieces  of  metal  between 
the  rolls,  the  plates  or  pieces  do  sot  sidBciently  cohere,  I  pass 
them  a  second  or  third  time,  or  more,  between  tiie  reUs,  until  a 
sofioicnt  degree  of  oothesion  is  prodoced. 

"  N.B. — It  will  be  naefol,  ft  not  neeeaaary,  to  h«ve  the  rolls 
aad  the  metaila  hot  when  l&e  cohesion  of  the  metate  is  to  be  effected 
by  their  passage  between  the  zolls,  eapaotalljr  when  the  alloyed 
pieeea  or  plates  are  need.  When  lead  or  idioyed  lead  ia  mqaired 
to  be  coated  or  plated  on  both  aides  wi^  tin  or  alloyed  tin,  lapply 
a  plate  of  tin  or  aJloysed  tin  on  eaeh  side  ithe  plate  orpiece  of  lead, 
or«Uoyed  lead»  and  pass  them  betiveen  the  coUs  of  a  mill  under 
the  mronmstaneeB  aforementioned;  er  the  same  may  be  effected 
1^  taking  a  plate  which  is  already  eoated  «r  eoTered  on  one  side 
wJith  tin,  or  alloyed  tin,  whieh  I  double  with  Che  lead  side  inwards, 
and  pass  it  throngh  the  rolls,  as  hefore  described,  io  obtain  the 
pro|ier  degree  of  cohesum.  I  also  make  Albion  metal  by  the  fol- 
lowing method :  I  cast  a  plate  or  ingot  of  lead,  or  alloyed  lead, 
and  as  soonjas  it  is  set  or  congealed,  I  ca^  tin  or  alloyed  tin  upon 
it,  or  under,  or  on  ttU  jsides  of  it,  wliieh  wHl  cohere  with  the  piece 
of  metal  first  cast,  and  the  Albion  metal  thus  prepaved  may  l>e 
wrouf^t  or  flattened,  by  the  usual  means  of  zcftling,  hammering, 
or  pressing." 

The  material  parte  of  the  pit's  specification,  dated  in  1649,  were 
as  follows : — **  The  new  manuAwsture  of  a  material  to  be  employed 
in  the  manufacture  of  capsules  and  for  other  purposes,  oonsists  In 
combining  lead  with  tin,  hy  coTcring  the  lead  with  tin  over  one  or 
both  surfaces  of  the  lead,  and  reducing  the  two  metals  in  their 
ooiQoiaed  state  into  thin  aheets,  of  a  thickness  suitrtde  for  the 
purposes  to  which  tiiey  are  to  foe  applied.  And,  fbr  the  purpose 
of  so  preparing  lead  by  covering  the  same  with  tin,  as  aforesaid, 
I  first  oast  the  molten  lead  in  an  ingot  mould  of  cast-iron,  or  other 
suiteble  material,  and  oonstmoted  in  the  usual  manner  of  ingot 
moulds  fer  metal,  esid  of  suitable  internal  dimensions  for  produc- 
ing ingote  of  lead  which  (for  the  manufacture  of  the  material  for 
«i^«nles)  may  be  betwoenfour  and  five  inehee  wide  hy  about  three 
q[uart«8  of  an  Indh  thick,  and  about  thirty  inches  in  length,  wiMi 
a  tew  inehes  at  one  end  of  each  ingot  gradually  reduced  in  thidk- 
aass  in  the  manner  ef  a  wedge.  I  also  cast  tla  eitber  in  mmilar 
ingots,  of  the  same  or  nearly  the  same  dimensions  as  the  aforesidd 
ingote  of  lead,  or  the  tin  may  be  east  into  long  tiiin  strips  of  nearly 
the  same  width  as  the  aforesiud  Ingote  of  lead,  and  between  ooe- 
quarier  and  oae-aixteeiith  of  an  inch  in  thiokness  and  several  feet 
in  leng^.  And,  having  thus  obteined  the  lead  and  the  Un  in 
suitable  states  for  beginning  the  rolling,  or  laminating,  eaeh  of 
the  two  metals  separately,  between  a  pair  or  pairs  ef  revolvinig 
oyllndrical  flatting  rollers,  of  the  oonstmetion  usually  employed 
for  rolUn^  or  lanSnatii^  ductile  metals,  I  pass  aad  repass  the 
lead,  one  or  more  times,  through  or  between  such  rollers ;  that  is 
to  say,  rolling  and  re-rolling  the  ingot  of  lead  as  manj  times  as 
may  be  requisite  for  reduoiug  the  lead  to  about  one-fourUi  of  an 
inch  in  thicknesB,  and  thereby  the  ingot  of  lead  will  become  greatly 
elongated.  And  in  like  miAner  I  roll  and  re-roU  the  tm  as  many 
t^es  as  (aoeording  to  ite  original  thickness  when  cast  as  afore- 
aaid)  may  be  requisite  for  reduoing  it  to  about  one-twentieBCfa 
part  of  the  the  thickness  to  which  the  lead  is  redueed  by  roUingas 
aforesaid,  whatever  that  thickness  muy  be.  The  lead  aad  the  tin 
having  be^  thus  reduced  to  their  proper  relative  thicknesses, «iid 
their  widths  being  neariy  alike,  and  even  surfhoes  of  eaeh  of  the 
tiro  metals  having  been  obtained  by  the  aforesaid  rolling,  lAien,  in 
case  it  is  intended  to  cover  both  sides  of  the  lead  with  tin,  I  extend 
a  long  atrip  of  the  thin  tin  (so  reduced  to  relative  thiekaesa  as 
aforeaaid^  flatways  upon  a  smooth  table,  and  tay  a  shorter  atrip  of 
the  lead  (so  reduced  te  relative  thickness  as  aforesaid)  very  evenly 
upon  the  extended  tin,  with  one  end  of  the  said  strip  of  lead  con- 
forming with  one  end  of  the  said  long  of  strip  of  tin,  and  then  I 
fold  back  the  tin  over  the  other  end  of  the  lead  (being  that  end 


thereof  which  still  retains  some  of  that  wedge-like  form  of  the 
original  casting  of  the  ingot  of  lead  already  mentioned)  and,  con- 
sequently, the  tin  when  so  folded  will  apply  to  both  surfaces  of 
the  lead ;  C  then  cut  off  the  long  strip  of  folded  tin  to  correspond 
with  the  length  of  the  lead,  and  I  smooth  down  the  tin  with  an  v 
convenient  wooden  robber,  or  otherwise,  so  as  to  t^e  out  all 
wrinkles  in  the  tin,  and  bring  it  very  evenfly  into  superficial  con- 
tact with  the  -lead,  and  with  tbe  two  bordered  edges  of  the  strip 
of  tin,  conforming  everywhere  Wltii  ^e  two  bordered  edges  of  the 
lead,  eo  as  to  insure  tiiat  the  tin  shall  cover  the  lead  as  completely 
as  can  be  done ;  I  then  take  up  the  lead  and  tSn  togetiter  firom  off 
the  eafd  table,  and  present  the  folded  end  of  the  tin  to  a  pidr  of 
revoMng  flatting  rollers,  which  are  set  so  as  to  sulject  the  two 
metals  to  a  very^coneAderable  pressure,  and  that  pressure,  at  the 
same  time  that  it  reduces  the  thickness  and  elongates  the  two 
metals,  will  also  cause  their  surfaces  to  acHiere  together,  and  then 
I  repass  the  conjoined  metal  agdn  and  again  ^ween  the  said 
roUers  for  farther  reduction  and  elongation,  and  at  every  succeed- 
ing time  of  so  repas^gthe  adhesion  of  the  two  metals  will  become 
more  oom|^ete,  and  when  the  strip  of  conjoined  metals  is  thus 
become  elongated  to  a  considerable  length,  I  find  it  is  convenient, 
for  Author  repetitions  of  the  rolling,  to  gatlier  up  the  saSd  strip 
(as  Ihst  as  it  comes  out  from  between  the  said  pair  of  flatting 
rollers)  into  a  niiral  coil,  by  means  of  a  roller  which  is  suitably 
disposed  behind  that  pslr  of  rollevs,  and  is  turned  round  by  an 
endless  strap  motion,  so  as  that  the  said  roller  will  wind  and  coil 
up  the  strip  around  it  into  such  a  eoll ;  and  then  ^mt  roller,  witSi 
the  said  coil  thereon,  can  be  removed  to  the  firant  of  another  pair 
of  flatting  rollers,  whieh  by  thmr  motion  wiH  draw  off  and  unwind 
the  strip  from  Ite^  said  spiral  coll  as  fast  as  the  conjoined  metal 
passes  through  between  tiie  said  flatting  rollers,  which  rollers 
should  be  made  of  hard  east  iron,  in  *  the  manner  of  what  are 
called  chilled  rolls,  and  highly  polished,  in  order  to  give  a  very 
smooth  surface  to  tiie  tin  of  the  conjoined  metals  by  tiie  rolling 
or  flattening  action  of  the  said  pair  of  flatting  rollers.  And  note, 
I  provide  a  small  cistern  of  water  beneath  the  sidd  roller  which 
has  the  said  coll  around  it,  so  that  when  the  same  is  removed  to 
the  front  of  the  pair  of  flatting  rollers,  as  ^resaid,  the  lower 
part  of  ench  coil  vriU  be  immersed  in  the  said  water,  in  order  that 
the  conjoined  metal  may  become  wetted  on  ite  surfaces  b^re  it 
enters  between  the  said  pair  of  flatting  rollers ;  and  such  wetting 
tends  to  prevent  the  tin  on  the  surface  of  the  conjoined  metal  from 
adhering  to  the  roUers,  as  it  might  otherwise  do  occasionally. 
And  I  repeat  such  rolling  of  the  strip  of  conjoined  metals  between 
the  same  or  another  like  pair  of  chilled  and  highly  polished  flat- 
ting rolls,  two,  three,  or  more  times,  aa  may  be  requisite  for 
reducing  the  said  strip  of  coi^olned  metals  to  the  required  thin- 
ness. ....  And  the  mode  of  proceeding,  when  only  one 
side  of  the  lead  is  to  be  covered  with  tin,  is  the  same  in  all  respects 
as  hereinbefore  described,  except  as  to  applying  the  tin  to  only 
one  side  instead  of  both  sides  of  the  lead  at  the  time  wben  a  thin 
strip  of  tin  is  applied  to  a  thicker  strip  of  lead,  as  hereiiA>efore 
described,  but  that  strip  of  tin  should  be  folded  l>ack  a  short  dis- 
tance over  that  end  of  the  lead  which  has  the  wedge-Kke  form, 
and  the  fdded  end  of  tiie  tin  should  be  presented  between  the  pair 
of  revolving  flattiag  roHers  when  the  lead  and  tin  together  are  to 
be  suliject^  for  a  first  time  to  the  pressure  of  those  roUers,  and 
make  the  two  metals  adhere  together,  as  already  explained,  for 
the  said  folded  end  of  the  tin  around  the  wedge-like  end  of  the 
lead  will  insure  that  the  two  metals  will  enter  propwl  v  together 
between  the  rollers.  And  my  said  new  material  being  made  in  plates 
or  sheete  of  adequate  thickness  and  size,  may  be  emplojed  for  other 
purposes  for  whieh  thin  sheet  lead  or  tinned  iron  or  sheet  ztno  or  sheet 
tin  have  been  commonly  employed,  such,  for  instance,  as  lining  cis- 
terns or  wine  coolers,  which  are  to  contain  water,  and  for  lining 
boxes,  chests,  or  cases  for  packing  or  safe  keeping  of  articles 
which  require  to  be  kept  dry  or  protected  from  insects ;  or  on  a 
still  larger  scale  for  lining  larger  water  dstoiis,  and  other  pur- 
poses, in  substitution  for  the  £icker  sheet  lead  used  by  plumbers. 
in  most  audi  eases  it  will  be  sufficient  to  have  one  side  only  of 
the  lead  covered  with  tin.  And  the  perfection  of  my  said  new 
material  will  depend  in  a  great  measure  upon  the  soundness  of 
the  casting  of  the  tin  in  the  ingote  to  avoid  specks  of  aand  or  dirt 
flaws  or  honeycomb  hollows  in  the  ingote ;  and  the  same,  in  some 
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degree,  of  tlTe  lead,  for  m  the  conjoined  metals  are  to  be  yery 
much  extended  in  Uie  operations  of  laminating,  and  the  tin  on 
the  snrfaoe  or  sorfaoes  will  be  reduced  eztremelj  thin  bj  those 
operations,  anj  minnte  defects  in  the  sonndness  of  the  castings 
wiU  become  extended,  so  as  to  eanse  tisible  blemishes  in  the  tin 
sorfaces  of  the  coigoined  metals ;  hence  the  casting  of  the  ingots 
should  be  conducted  with  CTery  care  and  precaution  commonly 
practised  for  obtaining  soundness ;  and  the  same  of  the  laminating 
operations,  and,  in  particular,  care  should  be  taken  to  aToid  dirt 
getting  between  the  tin  and  the  lead  when  they  are  pressed 
together,  for  the  first  time  between  the  pair  of  flatting  rollers, 
for  obtaining  the  first  adhesion  of  the  two  metals ;  alsoi  any  air 
which  cannot  make  its  escape  from  between  them  will  remain  im- 
prisoned, so  as  to  form  blisters,  which  will  render  the  adhesion 
imperfect  at  the  places  of  such  blisters.  To  sToid  blisters,  the 
tin  should  be  carefully  smooUied  down  upon  the  lead,  as  already 
mentioned,  without  leaTing  wrinkles  containing  air,  of  which  por- 
tions may  get  imprisoned  $  and  the  surfaces  of  the  ssid  pair  of 
rollers,  between  which  the  lead  and  the  tin  are  passed  together 
for  the  first  time  as  i^oresud,  should  moTC  with  a  slower  motion 
than  is  suitable  for  the  other  pair  or  pairs  of  rollers  between  which 
the  subsequent  lamination  of  the  coigoined  metals  is  to  be  per- 
formed, after  their  adhesion  has  been  produced  by  repeated  oper- 
ation of  the  first  mentioned  pair  of  rollers,  the  slower  motion  of 
which  will  better  allow  the  air  to  make  its  escape  from  between 
the  lead  and  the  tin.  The  fragments  of  my  new  material  left  un- 
worked  into  capsules,  or  otherwise  beneficially  employed,  are 
carefully  resenred  for  melting  down  along  with  lead  for  casting 
future  ingots,  which  will  thereby  acquire  a  yery  small  proportion 
of  tin,  but  not  enough  to  make  any  material  difference  from  pure 
lead.  I  am  aware  that  it  has  been  proposed  to  coyer  lead  with 
tin,  by  applying  the  tin,  when  in  a  state  of  ftision,  to  the  lead, 
when  adequately  heated,  so  that  the  adhesion  of  the  two  metals 
would  be  produced  by  agency  of  heat  with  complete  fusion  of  the 
tin ;  but  the  adhesion  of  the  two  metals  in  my  new  material  is 
produced  by  agency  of  mechanical  pressure.  And  I  wish  it  to  be 
understood  that  I  do  not  claim  the  ezdusiye  use  of  the  seyeral 
processes  hereinbefore  described  or  referred  to  of  casting,  cutting 
and  rolling,  except  when  the  same  are  employed  for  the  purposes 
of  my  said  inyention ;  and  I  hereby  declare  that  I  claim  as  the 
inyention  intended  to  be  secured  by  the  said  letters  patent,  firstiy, 
the  manufactures  of  the  new  materisl,  lead  combined  with  tin,  on 
one  or  both  of  its  surfaces,  by  rolling  or  other  mechanical  pressure, 
as  herein  described ;  secondly,  the  manufacture  of  capsules  of  the 
new  materials  of  lead  and  tin,  combined  by  mechanical  pressure, 
as  herein  described." 

A  great  deal  of  eridence  was  ^yen  as  to  Dobbs'  specification, 
and  its  alleged  worthlessness. 

It  was  contended,  on  behalf  of  the  defts.,  that  a  yerdict  should 
be  entered  for  defts.  on  the  issues  respectively,  that  the  pit.  was 
not  the  true  and  first  inyentor,  and  that  the  alleged  inyention  was 
not  a  new  manufacture,  on  the  following  grounds: — 1.  That  the 
pit.  had  manufactured  large  qusntities  of  capsules  for  sale  before 
the  date  of  the  patent,  and  that  the  inyention  was  not  a  new  man- 
ufacture at  the  time  of  the  grant  2.  That  pit's  inyention  as 
claimed,  or  some  material  part  of  it,  was  included  in  the  specifi- 
cation of  the  said  Thomas  Dobbs'  patent  granted  in  1804.  8. 
That  if  the  proportions  of  the  metals  to  be  employed  are  material, 
the  pit's  Bpedfication  was  defectiye  and  ambiguous  in  not  pointing 
out  the  proportions  of  tin  and  lead  to  be  employed  when  the  com- 
bined metal  was  to  be  used  for  other  purposes  than  capsules,  and 
in  leaving  it  nncertidn  what  proportions  were  to  be  used  in  such 
eases.  4.  That  the  pit's  specification  is  ambiguous  and  uncertain 
in  not  distinguishing  between  what  was  new  and  what  was  old, 
and  efk>6ciaUy  in  reference  to  the  said  invention  of  Thomas  Dobbs 
of  1804. 

The  learned  Judge  oyerruled  the  said  objections,  but  gaye  the 
defts.  leaye  to  move  to  enter  a  verdict  for  them  on  these  grounds. 

The  juiy  found  a  verdict  for  the  pit  on  all  the  issues  joined. 

In  Baster  Term,  1869,  the  defendant's  counsel  applied  for  and 
obtained  a  rule  nin  to  set  aside  the  verdict  and  enter  a  yerdict  for 
the  defts.  on  the  four  grounds  above  stated ;  and  the  same  came 
on  for  argument  on  the  28th  and  80th  May ;  and  after  hearing 
the  arguments  on  both  sides  the  court  ruled  agunst  the  defts.' 


objection  on  the  first  point,  but  made  the  rule  absolute  to  enter  a 
yerdict  for  the  defts.  on  the  issues  raised  by  the  first  and  second 
pleas,  and  gave  judgment  for  the  defts. 

On  appeal  to  the  £x.  Ch.  the  court  was  divided,  but  the  minority 
affirmed  the  judgment  Pollock,  G.  B.,  Martin,  Ghannril,  Bram- 
well,  BB.,  and  Keating,  J.,  were  the  minority,  and  Mfillisms  and 
Willes,  JJ.  the  minority. 

The  pit  now  appealed  to  the  House  of  Lords,  and  four  of  the 
judges  attended  the  argument 

MaetnOajf,  Q,  (7.,  Orove^  Q,  C,  and  Udall,  for  the  pit  Betts, 
contended  that  the  judge  was  right  in  leaving  the  case  to  the  jury 
the  evidence.  The  question  whether  the  pit's  patent  was  made 
void  for  want  of  novelty  by  the  publication  of  Dobbs'  specification, 
was  a  question  partiy  of  law  and  partiy  of  fhct,  and  therefore  the 
court  was  not  competent  to  decide  the  question  without  admitted 
facts.  Before  such  questions  could  be  decided  the  technical  terms 
used  by  Dobbs  must  be  explained,  and  what  were  the  nature  and 
properties  of  the  metals  in  thmr  different  states  as  used  by  him,  so 
as  to  see  whether  they  correspond  to  the  operations  performed  by 
the  pit  It  cannot  be  tiiat  the  question  whether  Dobbs'  specifica- 
tion invalidates  the  pit's  patent  is  one  of  pure  law,  independent 
of  evidence ;  otherwise  a  patent  taken  out  on  mere  conjecture  by 
one  who  neyer  performed  and  never  could  perform  the  operation 
he  indicates,  would  yet  invalidate  a  patent  afterwsrds  taken  out 
by  one  who  actually  succeeded  in  the  operation.  The  specification 
of  Dobbs  could  therefore  never  invalidate  the  plt.'s  patent,  unless 
it  were  proved  or  admitted  that  Dobbs'  was  a  practicable  patent; 
and  whether  it  was  practicable  was  a  question  for  the  jury.  It 
was  impossible  to  ascertain  the  meaning  of  Dobbs'  patent  vrithout 
eyidence:  (HatA  y.  ^ox,  6  H.  of  L.  Gas.  707 ;  Mwits  y.  F^ier,  2 
Web.  P.  G.  98;  ^<<lf  y.  Jf€fiite«,  8 E.  & B.  928 ;  Thomas  j.  Foxweil^ 
6  Jur.  N.  8.  87.) 

MeUor,  Q,  C,  and  Smdwutreh^  Q,  C,  for  the  resps.,  contended 
that  the  construction  of  Dobbs'  specification  was  fi>r  the  court,  and 
the  plain  construction  showed  that  the  pit's  patent  was  not  new. 
Besides,  the  pit's  patent  was  ambiguous  and  uncertain,  in  not 
pointing  out  the  proportions  of  tin  and  lead  to  be  employed  in  the 
operation:  (BolmeM  y.  North^Wettem  Railway  Company,  12  0.  B. 
881 ;  2  H.  &  N.  81 ;  Booth  y.  JTmiuird,  2  E.  &  B.  966.) 

At  the  conclusion  of  the  arguments,  tiie  House  put  the  following 
question  to  the  learned  judges—Gan  the  court  pronounce  Betta* 
patent  to  be  yoid,  simply  on  the  comparison  of  the  two  specifica- 
tions without  evidence  to  prove  identity  of  invention,  and  also 
without  evidence  that  Dobbs'  specification  disclosed  a  practicable 
mode  of  producing  the  result,  or  some  part  of  tiie  result,  described 
in  Betts'  patent?  There  was  another  question  wnich  was  not 
materiaL  The  learned  judges  answered  the  question  in  the  nega- 
tive. 

The  LoED  Ghakobllob.— My  Lords,  in  this  appeal  the  app., 
who  was  the  pit  below,  brought  an  action  against  the  resps.  for 
an  infringement  of  his  patent  The  date  of  that  patent  was  the 
18th  Jan.  1849.  One  of  the  issues  raised  in  the  action  was  the 
alleged  want  of  novelty  in  the  invention  of  the  pit  The  jury 
found  a  yerdict  for  the  pit  on  aJl  the  issues.  The  defts.  had  leaye 
reserved  to  them  to  enter  a  yerdict  for  themselyes  on  the  issues 
founded  on  the  first  and  second  pleas.  The  second  plea  was,  that 
the  pit's  invention,  or  a  material  part  of  it,  was  included  in  the 
specification  of  a  patent  granted  to  one  Thomas  Dobbs  in  the  year 
1804.  The  Court  of  Q.B.  were  of  opinion  that,  on  the  second  plea, 
the  rule  ought  to  be  made  absolute.  The  pit.  appealed  to  the 
Gourt  of  Ex.  Gh.,  where,  by  a  majority  of  the  judges,  the  judgment 
of  the  Q.  B.  was  affirmed.  Prom  that  judgment  so  affirmed,  the 
present  appeal  is  brought  to  your  Lordship's  house.  My  Lords, 
the  question  was  yery  learnedly  and  ably  argued  before  your 
Lordships,  assisted  by  several  of  the  learned  Judges,  and  your 
Lordships  thought  fit  to  put  to  them  two  questions.  Upon  a  re- 
consideration of  those  questions,  I  think  it  will  appear  that 
probably  the  first  becomes  immaterial  to  be  considered,  supposing 
the  second  question  was  answered  in  the  negative.  All  the  judges 
have  concuned,  for  reasons  which  1  think  must  be  extremely 
satisfactory  to  your  Lordships,  in  answering  the  second  question 
in  the  negative.  There  does  not  appear  to  have  been  quite  the 
same  unanimity  of  opinion  with  regard  to  the  answer  to  be  giyeit 
to  the  first  question ;  but,  in  reslityi  the  second  question  being 
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answered  in  the  negative,  the  first  question  can  hardly  be  said  to 
arise.  Mj  Lords,  the  second  question  was  this :  '*  Can  the  court 
prononnce  Betts'  patent  to  be  Toid  simply  on  the  comparison  of 
the  two  specifications  withont  cTidenee  to  proTe  identity  of  inTen-i 
tion,  and  also  withont  CTidenee  that  Dobbs'  specification  disclosed 
a  practicable  mode  of  producing  the  resnlt,  or  some  part  of  the 
result,  described  in  Betts'  patent  ?*'  The  answer  of  the  learned 
judges  iuTolTCS,  therefore,  two  conlunons  which  are  extremely 
material  to  the  patent  law.  One  is  this,  that  CTen  if  there  be 
identity  of  language  in  two  specifications,  remembering  that  those 
specificaUons  describe  external  objects,  eyen  if  tiie  language  be 
verbatim  the  same,  yet  if  there  be  terms  of  art  found  in  the  one 
specification,  and  also  terms  of  art  found  in  the  other  specification, 
it  is  impossible  to  predicate  of  the  two  with  certainty  that  they 
describe  the  same  identical  external  object,  unless  you  ascertain 
that  the  terms  of  art  used  in  the  one  have  predsely  the  same 
signification  and  denote  the  same  external  objects  at  the  date  of 
the  one  specification  as  they  do  at  the  date  of  the  other.  And,  my 
Lords,  this  is  obrious ;  for  if  we  take  two  specifications  dated  as 
the  present  are,  one  in  the  year  1804  and  the  other  in  the  year 
1849,  CTen  if  the  terms  employed  in  the  one  were  identieid  with 
the  terns  employed  in  the  other,  supposing  that  each  of  them  con- 
tidns  a  term  of  art — we  will  assume  it  to  be  a  denomination  of 
some  engine,  some  instrument,  some  drug,  or  some  chemical 
compound — it  might  well  be  that  the  thing  denoted  by  that  name 
in  1804  is  altogether  different  from  the  thing  denoted  by  that  name 
in  1849.  If  it  were  necessary  to  enter  into  such  a  subject  I  could 
I^TC  numerous  examples,  say,  from  chemistry,  of  things  that  were 
denoted  by  one  name  in  18(^,  and  which  have  retained  the  same 
denominaUon,  but  which  by  improred  process  of  chemical  manu- 
factures are  at  present  perfectly  diiferent  in  their  results,  Uieir 
qualities  and  their  eifects  from  the  things  denoted  by  the  same 
names  forty  or  fifty  years  ago.  It  is  perfectly  clear  therefore,  that 
if  you  compare  two  specifications,  cTcn  if  the  language  be  the  same, 
you  cannot  arrive  at  a  certainty  that  they  denote  the  same  external 
object  and  the  same  external  process,  unless  you  enter  into  an 
inquiry,  and  ascertain  as  a  fact  that  tiie  things  signified  by  the 
nouns  substantive  contuned  in  the  one  specification  are  precisely 
the  same  as  the  things  signified  by  the  same  nouns  subetantiye 
contained  in  the  other.  In  all  cases,  therefore,  where  the  two 
documents  profess  to  describe  an  external  thing,  the  identity  of 
signification  between  the  two  documents  containing  the  same  de- 
scription must  belong  to  the  province  of  evidence,  and  not  to  the 
province  of  construction.  My  Lords,  I  pass  on  to  the  next 
conclusion,  which  is  involved  in  the  answer  of  the  learned  judges 
to  your  Lo«^ships'  question,  and  that  conclusion  I  think  is  also  of 
great  importance  to  the  law  of  patents,  because  it  results  fh>m 
that  opinion  that  an  antecedent  specification  ought  not  to  be  held 
to  be  an  anticipation  of  a  subsequent  discoveiy,  unless  you  have 
ascertained  that  the  antecedent  suecification  discloses  a  practicable 
mode  of  producing  the  result  which  is  the  efl^t  of  the  subsequent 
discoveiy.  My  Lords,  here  we  attain  at  length  to  a  certain  un- 
doubted and  useful  rule.  For  the  law  laid  down  with  regard  to  tiie 
interpretation  of  an  antecedent  specification  is  equally  applicable 
to  the  construction  to  be  put  upon  publications  or  treatises 
previously  given  to  the  world,  and  which  are  f^uentiy  brought 
forward  for  the  purpose  of  showing  that  the  invention  has  been 
anticipated.  The  effect  of  this  opinion  I  take  to  be  this,  if  your 
Lordships  shall  affirm  it,  that  a  barren  general  description  probably 
containing  some  suggested  information,  or  involving  some  specula- 
tive theory,  cannot  be  considered  as  anticipating,  and  as  therefore 
avoiding  for  want  of  novelty,  a  subsequent  specification  or  inven- 
tion which  involves  a  practical  truth,  which  is  productive  of 
beseficial  results,  unless  you  ascertain  that  the  antecedent 
publication  involves  the  same  amount  of  practical  and  useftil 
information.  Now,  my  Lords,  it  will  be  evident,  upon  a  compari- 
son of  these  two  specifications,  tiiat  the  one  was  a  mere  general 
suggestion,  while  the  other  is  a  specific,  definite,  practical  invention. 
It  is  possible  tiiat  a  suggestion  such  as  that  contained  in  the  one 
may  lead  to  the  discovery  of  the  invention  contained  in  the  other. 
But  it  is  the  latter  alone  which  really  does  add  to  the  amount  of 
useful  knowledge;  it  is  the  latter  alone  which  by  its  practical 
operation  confers  a  benefit  upon  mankind  within  the  meaning  of 
'  the  patent  law.    In  the  present  case  there  was  not  only  no  evidence 


to  show  that  that  which  was  continued  in  Dobb's  specification  was 
capable  of  practical  operation,  but  in  reality  that  conclusion  was 
negatived  by  the  Verdict  of  the  jury.  Therefore,  my  Lords,  con- 
curring as  I  entirely  do  in  the  conclusions  which  have  been  arrived 
at  by  Uie  judges  in  answer  to  the  second  question,  it  results  as  a 
necessary  consequence  that  the  decision  of  the  Court  of  Q.  B.,  and 
of  the  Court  of  £x.  Ch.  ought  to  be  reversed,  and  that  the  rule  fittt^ 
made  absolute  by  the  Court  of  Q.  B.,  ought  to  be  discharged.  My 
Lords,  I  move  your  Lordships,  therefore,  to  embody  these  con- 
clusions in  your  present  order. 

Lord  BsouoHAM. — My  Lords,  in  the  course  of  the  argument  I 
had  and  expressed  considerable  doubts  on  various  parts  of  the  case. 
Upon  the  whole,  I  consider  those  doubts  as  answered  by  the  learned 
opinions  of  the  learned  judges,  and  I  agree  with  my  noble  and 
learned  friend's  propoution. 

Lord  CsAHWonTH. — My  Lords,  the  only  question  In  this  case  is, 
whether  the  pit's  invention  was  new.  The  jury  fbund  that  it  was. 
He  is  therefore  entitied  to  judgment  in  his  favour,  unless,  as  a 
matter  of  law,  the  jury  could  not,  on  the  evidence  before  them, 
lawMly  come  to  the  conclusion  at  which  they  arrived ;  in  other 
words,  unless  there  was  evidence  before  the  jury  which  made  it 
their  duty,  as  a  matter  of  law,  to  find  that  the  invention  was.  not 
new.  The  argument  for  the  reaps,  was,  that  the  absence  of  novelty 
was  established  conclusively  by  the  production  of  I)obbs'  specifica- 
tion ;  that  in  the  face  of  that  specification  the  jury  could  not  find 
in  favour  of  the  pit  And  this  was  the  opinion  of  the  Court  of  Q. 
B.,  and  afterwards  of  Ex.  Ch.  But  I  agree  with  the  able  opinions 
of  the  minority  of  the  judges  in  the  Ex.  Ch.,  and  of  the  learned 
judges,  whose  assistance  we  had  at  the  argument  of  this  case,  that 
the  judgment  below  was  wrong.  It  may  be  true  that  two  specifica- 
tions may  be  so  entirely  identical  that  the  judge  may  be  warranted 
in  telling  the  jury  as  a  matter  of  law  that  they  cannot  find  the 
second  invention  to  be  new,  though  that  was  not  decided  in  Buih 
V.  Fox,  for  there  the  jury  had  found  as  a  matter  of  fact  that  the 
mode  of  working  the  two  inventions  was  the  same.  But  here  not 
only  are  the  two  specifications  not  identical,  but  in  the  earlier  of 
them  there  is  no  trace  of  that  which  constitutes  the  very  essence 
of  the  pit's  invention,  namely,  the  relative  thickness  of  the  tin 
and  the  lead,  and  the  mode  of  rolling  and  laminating  each  metal 
separately  before  they  are  placed  together  and  then  made  to  cohere 
by  being  rolled  and  laminated  jointly.  Dobbs'  specification  dis- 
closed no  more  than  his  notion  that  tin  and  load  by  means  of 
pressure  be  so  combined  as  to  form  a  new  and  useful  material. 
But  it  gave  no  information  as  to  how  that  object  could  be  attained, 
and  there  was  evidence  to  show  that  Dobbs  had  never  been  able, 
in  working  according  to  his  specification,  to  succeed  in  making  the 
metsJs  unite.  There  was  therefore  an  essential  difference  between 
the  two  specifications  which  fully  warranted  the  jury  in  finding  a 
verdict  for  the  pit  as  they  did.  The  case  has  been  so  fully  and 
ably  discussed  in  the  opinions  of  the  learned  judges  and  commented 
on  by  my  noble  and  learned  friend  on  the  woolsack,  that  I  shall 
content  myself  wititi  simply  saying  that  I  concur  in  the  motion, 
that  judgment  be  given  for  the  pit  below  who  is  the  app. 

Lord  Wbkslbtoalb. — My  Lords,  the  result  of  the  very  full  and 
able  opinion  delivered  by  my  Lord  Chief  Baron  on  the  questions 
propounded  by  your  Lordships,  and  of  the  written  opinions  of  the 
consulted  judges,  with  which  we  have  been  supplied,  Is,  that  the 
unanimous  judgment  of  the  Court  of  Q.  B.  and  the  judgment  of 
the  majority  of  the  Court  of  Ex.  Ch.  ought  to  be  reversed.  I  eon- 
cur  entirely  in  the  propriety  of  this  course.  It  appears  to  me, 
without  entering  into  all  the  questions  which  have  been  discussed 
at  the  bar,  and  on  most  of  which  the  learned  judges  have  delivered 
their  opinUms,  that  my  noble  and  learned  friend  who  has  addressed 
the  House  has  put  the  ease  on  a  ground  which  is  quite  satisfaoiory, 
and  it  appears  to  me  it  is  p^ectiy  unanswerable.  The  jury 
having  found  that  the  pit's  invention  was  new  unless  the  production 
of  Dobbs'  specification  witiiout  any  other  evidence  conclusively 
showed  that  it  was  not,  the  patent  must  be  good.  Now,  I  am 
clearly  of  opinion  that  the  mere  production  of  Dobbs'  patent,  in 
which  he  makes  public  his  notion  that  lead  and  tin  might  be 
usefully  combined  in  a  new  material  by  mechanical  pressure, 
without  any  statement  or  proof  how  that  object  could  be  attained 
and  a  practical  result  secured,  is  insufficient  to  show  that  he  had 
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made  prior  disooTery,  and  was  an  inTentor.  If  nothing  was  set 
ont  in  the  plea  but  the  pit's  and  Dobba'  prior  patent  and  specifica- 
tion, it  wonld,  I  think,  be  nnqnestionablv  bad.  It  is  not  a 
disclosure  of  an  InTention.  I  agree  entirely  with  Williams  and 
Wiliee,  JJ.  in  their  opinion giTon  in  this  case,  in  the  Court  of  Ex.  Ch., 
that  the  mere  publioation  of  a  notion  that  a  particolar  article  nught 
be  made,  without  any  information  or  means  of  knowledge  oom- 
mnnioated  to  the  pnblio,  does  not  preolade  a  subsequent  first 
inrentor  of  those  means  firem  taking  out  a  patent  Very  early  in 
the  argument  it  appeared  to  me  l£at,  without  soma  Ofidenee  to 
show  that  Dobbs'  patent  is  capable  of  a  practical  application,  and 
wmdd  produce  some  usef ol  effisct,  it  was  inoperatiTO  to  affact  Belts' 
inrention  and  to  render  his  patent  invalid.  And  it  is  m«ch  to  be 
regretted  that  this  yiew  of  the  case  was  not  fully  discussed  at  an 
earlier  period.  Judgment  roTersed. 
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Tbe  titte  to  pnpwtj  in  things  DorwUtt  can  only  psai  from  tlM  ovner^  bit  own 
«w  and  ooBMiiC,  •zeept  in  eatH  oiilj  nban  taeh  owner  hy  hit  Tolontary  act 


oontetaponlhoiMnimteaiwbaBrtko  t-fiii  A4t  TtmiM  jmItw  tItU.  tlui  m 
paiiaati<glitarpi«|iertjMOWBaror^pMt 

tItiiotindaepowMroraewBinoDcvrler  ortafloe  to  dumn  ikotttie  tomtr- 
^ttBte  Shipped  on  bondftTevd,  orintragted  Ibr  atorag*  V  the  deU^ery  ofa 
hlUar  iMdlOKaratanievHMlpc  fcr  aoch  wm  ehaidhe  to  aoaie  pewwi  aot  <he 
■        ■  flCtha 


bma/dc  owner  tlNnofw 


rights  ewnwhijb  or  of 
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goodfctfafcra»StoaMaoonaldaration  wSl       '  '  '         " 


tranafervadin 
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ta»opiiilea«f  ihe  court  wm  delifared  by 

LaonAXD,  J.— Property  in  things  moveable  can  only  pass  from 
the  owner  by  his  own  act  and  consent,  except  in  those  oases 
only  where  sudi  owner  had  hj  his  own  Toluataij  consent  or  act» 
conferred  upon  the  person  from  whom  the  bona  fide  rendee  deriTce 
titie,  the  apparent  right  of  property  as  owner,  or  of  desposal  as 
agent  (SaUiu  t.  ^ventt,  20  Wen.,  267 ;  Br§wer  t.  Ps^odu^  8 
Kern.,  122.J  * 

A  bHI  of  lading  does  not  represent  goods  or  merchandise  when 
shipped  on  board  a  Tossel,  unless  it  has  been  delivered  to  the  true 
owner  of  the  merohandise.  It  is  not  in  the  power  of  a  common 
carrier  or  bailee  to  change  the  title  to  merchandise  shipped  on 
board  of  a  veiMel,  or  entrusted  for  storage  by  the  deliTciy  of  a 
bill  of  lading  or  storage  receipt  for  such  merchandise  to  some  per- 
son not  the  bona  fide  owner  thereof,  or  possessed  of  the  apparent 
rigiit  of  ownership,  or  of  disposal  as  agent  Even  the  subsequeat 
purchase  of  such  a  bUl  of  lading  or  storage  receipt,  tsansferred  in 
good  faith  for  a  yaluable  consideration,  will  confer  no  titie  to  the 
merchandise  therein  mentioned  upon  the  purohaaer.  Itmay  create 
a  liability  against  the  Tessel  and  owners,  or  in  the  case  of  a  storage 
receipt,  against  the  bailee  to  the  extent  of  the  damage  sustained 
by  the  purchaser,  but  the  titie  to  the  merchandise  is  not  affected. 

Thete  may  be  oases  also  wherein  the  true  owner  would  be  as- 
topped  from  alleging  Ue  titie  against  the  bolder  of  a  bill  or  lading, 
by  reason  of  some  aet  or  misooaduot  on  his  own  part 

In  the  present  ease  the  plaintifs  sold  their  merahandlse  to  be 
paid  for  in  cash  on  deUvery.  They  caused  it  to  be  iMpped  on 
board  the  TOssel  of  wlileh  the  defendaat,  CbampioQ,  was  ma8lel>, 
and  took  reoeipt  therefor,  which  they  continued  to  held  at  the 
time  this  action  was  eommcneed.  The  pnrehaser  had  no  aotual 
poflssirioa,  and  no  tndMa  of  lywuership. 

The  lighterman  who  delivered  the  menAaadiee  en  the  deftn- 
dant's  vessel  sometimes  apoke  of  it  In  the  hearing  of  the  male  who 
signed  the  receipts  as  the  property  of  the  purchaser,  but  It  was 
not  in  the  pteseaoe,  aor  did  it  oome  to  the  knowiedse  of  iSte 
plalatifls. 

The  plaintiih  were  not  wanting  In  earefUness  to  fortify  them- 
aeWes  with  all  the  usual  etidence  taken  in  such  cases  to  establish 
and  preserve  tiieir  j^ghts  as  owners. 

The  purchaser  never  paid  for  tiie  merchandise  so  shipped,  and 
had  no  indieia  of  any  kind,  to  represent  posession  or  ownership 
by  liim. 


The  casual  remarks  let  fall  by  third  parties,  or  by  the  pnrtihasfl" 
or  his  agents  in  the  presence  of  the  mate,  or  of  the  owners  of 
the  vessel  gave  no  authority  to  them  to  make  delivery  of  the  bill 
of  lading  to  a  party  not  having  the  usual  eridenoe  upon  which 
bills  of  ladiug  were  customarily  deliTored. 

The  evidence  was  not  disputed,  although  admitted  under  ex- 
ception on  the  part  of  the  defendant  as  to  its  validity,  that  a 
custom  has  long  prevailed  at  the  port  of  X¥ew  York  to  deliver 
bills  of  lading  for  merchandise  ahipped  for  transportation,  only 
to  the  partv  holding  the  receipt  of  the  master  or  agent  of  the  ves- 
sel, wmch  IS  usually  signed  and  handed  to  the  lighterman  or  car- 
man at  the  time  of  the  shipment 

There  were  some  exceptions  to  this  customt  not,  however,  inter- 
fering with  its  general  uniform  character.  As,  Ibr  instancif>,  that 
bills  of  lading  were  aometimes  delivered  without  the  sarrender  of 
the  shipping  receipt,  where  the  shipper  wasoonsideredof  undoubted 
responsibility,  and  guaranteed  that  the  reoeipt  should  be  pro- 
duced when  Mdled  for ;  also,  that  bills  of  ladiug  were  sometimes 
delivered  to  like  persons  before  the  goods  were  in  U/ok  plaeed 
on  board  upon  a  guacaatee  tliat  they  should  be  ahipped  in  due 
season. 

In  these  cases  there  was  a  waiver  of  the  strict  rights  of  the 
vessd  and  her  owners,  and  a  oonftdenoa  and  credit  was  given 
which  might  involve  a  liability  and  loss.  The  uniform  oharaoter 
of  the  custom  was  not  interfered  with*  but  these  iaatanees  were 
exceptions  arising  from  agreement  and  confideaoe. 

The  eustence  of  this  custom  afforded  a  security  to  tiie  ptaintilliB 
that  they  would  be  able,  by  retaining  the  possession  of  the  shipping 
receipts,  to  continue  the  possession  of  their  merchandise  until  the 
condition  of  the  sale  was  complied  with  hy  the  payment  of  the 
price  aecordiii^  to  the  ag^^Mneut  of  the  vendee*  or  to  use  the  ex- 
pressive Issgnsge  of  one  of  the  witnesses  to  hold  the  receipts  in 
one  hand,  and  receive  the  check  with  the  otheir,-*the  vendor 
was  to  hold  the  ahipping  receipts  tUl  the  money  was  paid,  and 
possession  of  these  was  considered  sufficient 

It  cannot  be  admitted  that  the  vendors  have  loat  their  title 
because  they  did  not,  while  the  goods  were  going  on  board*  sand 
word  to  the  master  or  owners  of  the  vessel  that  the  goods  had 
been  sold  conditionally  upon  payment  of  the  prioe^  and  that  no 
hill  of  lading  must  be  delivered  to  any  other  party  until  the  goods 
had  been  p^  for.  finch  a  praotioe  is  not  custoasaiy.  The  custom 
which  did  exist  varranted  the  baUef  that  no  suoh  notice  was  ne- 
cessary. 

It  u  dear  that  if  the  vessel  or  her  agents  had  adhered  to 
the  well-known  usage  of  delivering  bills  of  Uufiag  only  upon 
the  production  and  surrender  of  the  shipping  reoeipta^  er  if  they 
had  paused  to  enquire  who  was  entitled  to  the  biUe,  that  no  loss 
would  have  occurred. 

It  Is  urged,  howovar,  that  an  agreement  had  been  BMde  between 
the  agenta  of  the  vessel  and  the  vendee  ( WoodhuU)  for  the  freight 
of  such  merohandise  by  him,  and  that  none  of  the  same  kind 
should  be  carried  for  ether  parties  on  the  ensuing  voyage,  and 
that  the  merohandise  in  queetion  having  been  shipped  with  the 
sanction  of  the  vendee,  and  apparently  by  his  dhreotion  under 
such  agreement,  that  the  agents  of  the  vessel  can  not  be  held  to 
have  anade  a  careless  or  improper  detivery  of  the  bills  of  lading 
therefor  to  the  vendee,  and  that  the  vendors  are  censurable  for 
snffiBring  the  deliveij  of  the  merohandise  on  board  in  such  a  man- 
ner as  to  lead  to  the  assumption  by  tiie  agents  that  there  was  no 
question  as  to  the  absolute  owMrship  of  the  vendee. 

It  would  be  quite  as  reasonable  for  the  vendors  to  complain 
that  tiiay  were  not  notified  of  this  agreement  for  fireigfat,  as  for 
the  agents  of  the  vessel  to  complain  that  th^  had  not  been  in- 
finmed  of  the  conditional  nature  of  the  sale  of  the  merehandiae. 

It  is  assumed  in  the  ordinaiy  transactions  of  commerce  tiiat  part- 
ies are  acting  honestly  and  fairly,  and  it  would  also  be  impossible 
to  inform  others  of  agreements  apparentiy  affecting  only  the 
parties  to  them.  Neither  party  had  any  right  to  expect  any  anch 
information  from  the  other.  The  plaintiffii  had  no  knowledge,  ao 
far  as  the  evidence  shows,  of  the  existence  of  any  such  agreement 
for  freight 

However  the  case  might  be  considered  under  other  circumstances, 
the  want  of  this  knowledge  is  an  answer  to  the  charge  of  careleaa-. 
;iess  or  want  of  fairness  on  the  part  of  tiie  plaintiffii  in  respeot  to 
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th«  omisatoii  to  notify  the  agents  of  the  Tessel  of  the  condition  of 
the  sate  before  the  dellyery  of  the  merohandiee  on  board.  Nor 
does  it  appear  that  they  were  aware  that  the  sendee  had  anything 
to  say  to  the  agents  of  the  ▼essel  in  respect  to  the  shipmeBi. 

There  is  still  lees  reason  to  censBretheplaiiitiftforMOinisilon 
to  notify  the  agents  of  the  Yesml  that  the  sale  was  a  conditional 
one,  when  it  ia  obaerred  that  the  defnidant  delireved  bills  of 
lading  to-  the  Tendee  before  the  merdiaadise  was  aetoally  on 
on  board  the  TesseU  ftnd  thai  an  adfranoe  of  $11,600  had  been  ob- 
tained thereon  by  the  Tendae  from  third  parties  on  A«  same  dsy 
that  they  were  obtained. 

It  appears  also  that  the  vendee  was  in  inselrent  oireumstOTices 
for  some  years.  This  was  a  oirenmstanoe  calling  for  oantfon  by  all 
parties  who  were  dealing  with  him  when  he  re(|aired  credit 

It  wontd  seem  that  the  agents  of  the  ressel  relied  excInsiTely 
npon  their  knowledge  of  the  character  of  the  shipper  (Woodhnll) 
for  integrity  and  fair  dealing,  and  that  they  dellTored  the  bills  of 
lading  t4)  him  in  the  trust  and  confidence  which  they  had  that  he 
would  ship  the  merchandise  as  agreed,  and  snrrender  the  shipping 
receipt  when  requested.  This  coDfldence  was  misplaced,  and  they 
hare  suiFered  loss  firom  that  cause,  and  not  for  the  reason  that 
the  plaintifb  did  not  inform  them  of  the  terms  upon  which  the 
merchandiser  was  agreed  to  be  sold ;  a  notice  wholly  unusual,  and 
which  the  deirodnit  could  not  expect. 

It  is  urged  that  the  custom  above  meutionefl  Is  fuTaltd,  among 
other  reasons,  because  it  tends  to  establish  the  negotiability  of  a 
new  and  unusual  instrument  in  writing.  Some  of  the  witnesses 
state  the  custom  to  be  that  the  bills  of  lading  are  deliviered  to  the 
party  who  presente  the  shipping'receiptSr  but  the  statement  more 
aoenrately  given,  I  think,  $y  the  other  witnesses,  fa  that  the  cus- 
tom is  to  give  the  bills  only  to  the  party  en  the  surrender  of  the 
receipts  Sometimes  the  surrender  of  the  receipts  is  waved  vrtiere 
the  responsibility  of  the  parties  are  well  known.  Soch  instttnees 
are  like  the  present  one  where  confidence  or  credit  is  given  te  seme 
well-known  party. 

Some  of  the  witneasess  state  that  the  bills  are  given  to  the  per- 
son who  presents  the  receipts  unless  suspicion  is  awakened. 

.  There  can  be  no  eondnsiou  drawn  flnoa  the  whole  evidence 
that  the  receipts  are  negotiable,  or  that  the  bolder  of  them  ie  en- 
titled to  bills,  without  further  question  as  to  the  right  of  the  holder. 
The  receipts  amount  to  a  strong  presumption  that  the  holder  is  en- 
titled to  bills  of  lading  for  the  merchandise  mentioned  in  the 
receipt,  but  the  presentation  of  them  does  not  preclude  further 
inquiry. 

On  the  other  hand,  if  the  shipper,  or  any  other  person  demand- 
ing bills,  were  unable  to  exhibit  and  surrender  the  shipping  receipt* 
it  would  present  a  strong  case  for  suspicion,  and  the  owners  or 
agents  should  make  inquiry  before  delivering  the  bills. 

The  custom  seems   to  be  uniform,  well  known,   and  not 
unreasonable. 

It  does  not  invalidate  the  custom^  because  the  vessel  eanaot  be 
compelled  to  give  receipts,  or  the  shipper  to  take  them. 

The  shipper  may  still  insist  that  he  will  ship  only  by  such  vessels 
as  will  give  receipts,  and  the  vessel  may  also  reftiee  to  receive 
freight  unless  the  shipper  will  receive  receipts,  or  confbrm  to  the 
custom.  It  is  a  custom  that  tends  to  the  protection  of  the  shipper 
as  well  as  the  shipowner.  The  safeguard  might  be  increased  to 
shippers  and  owners  by  inserting  in  the  receipt  a  clause  declaring 
that  bills  of  lading  shall  be  required  only  upon  the  surrender  of 
the  receipts. 

There  was  no  error  in  admitting  the  evidence  of  the  custom 
mentioned,  or  in  the  submission  of  the  case  to  the  Jury,  so  far  as 
the  defendant  is  concerned. 

Evidence  of  the  insolvency  of  Woodhnll  was  material  to  ascertain 
whether  cre<fit  was  given  by  the  plaintiffii  to  him  in  respect  to  the 
possession  of  the  merchandise,  or  by  the  defendant  in  respect  to 
the  delivery  of  the  bills  of  lading. 

This,  taken  with  other  evidence  in  the  case,  afforded  some  ground 
to  enable  the  jury  to  determine  whether  the  one  party  or  the 
other  had  given  credit  to  Woodhull. 

In  the  absence  of  any  new  inducement  the  plaintiffs  would  not 
probable  abandon  the  condition  for  whieh  they  had  stipulated  in 
making  the  sale  to  an  insolvent  purchaser. 


The  agents  of  the  vessel  had  given  credit  to  an  insolvent  dealer 
with  them  to  a  certain  extent,  in  agreeing  to  rely  upon  him  to  de- 
liver a  large  amount  of  merchandise  covered  by  the  bill  of  lading 
and  had  bound  themselves  to  give  him  the  exclusive  right  to  ship 
a  particular  kind  of  merchan<Use  for  the  ensuing  voyage.  They 
might  have  had  faith  in  his  personal  character  for  integrify,  in- 
ducing them  to  overlook  his  want  of  pecuniary  responsibility,  with 
slender  additional  security,  but  there  ie  no  reaeon  to  believe, 
from  the  evidence,  that  the  plaintiffs  had  any  snek  faith. 

The  exception  in  this  respect  is  not  well  taken. 

The  defendant  gave  eridenee  of  the  amount  of  the  freight  that 
would  hwre  been  earned  had  the  merchandise  so  put  on  board  been 
carried  to  its  destination,  and  the  loss  and  expense  arising  from 
the  delay  of  the  ship  in  t^dog  it  eut,   and  restoring  the  cargo 

which  had  been  displaced  in  remoring  the  plaintiffs'  merchandise. 

The  Judge  was  requested  at  the  trial  to  charge  that  the  defend- 
ant Champion  was  entitled  to  be  allowed  for  these  items,  if  the 
jury  should  find  for  the  plaintiffc  upon  their  claim  for  the  mer- 
chandise so  shipped.  The  Judge  declined  so  to  charge,  and  the 
aeoepted  to  the   ruling. 

The  voyage  has  not  yet  commenced.  The  ship  has  not  yet 
broken  gn>und. 

The  question  does  not  appear  to  be  free  from  doubt,  whether 
a  shipper  who  has  contracted  for  freight  may  not  remove  his 
shipment  under  such  circumstances  without  payment  of  any  freight 
affording  only  a  full  indemnity  to  the  vessel  for  the  breach  of  his 
contract  for  freight.  The  vessel  might  fill  up  with  cargo  on  the 
same  or  better  terms,  and  sustain  little  or  no  damage. 

The  following  cases  are  adverse  to  the  daim  of  the  vessel :  9 
Gray  B.  92,  Bailey  v.  Damoa;  5  Binn.  B.  892,  401,  Clewson  v. 
Long. 

In  the  prewnt  ease  ihere  was  no  contract  between  the  phtintiffs 
and  the  vessel  or  her  owners.  The  plaintiffs  were  willing,  and 
offered  to  permit  the  raerehaadise  to  be  carried  by  the  venel  for 
their  'account  on  the  same  terms  as  it  had  been  recdved.  The 
defendaut.  Champion,  however,  refused  to  recognise  the  title  of 
the  plantififs,  or  to  deliver  them  bills  of  lading.  The  plaintiffs 
claim  of  title  has  been  sustained  by  the  jury,  under  the  charge  of 
the  court. — ^The  defendant  was  wrong  in  denying  the  plaintiffs' 
ownership. 

The  plantlffs  were  under  no  obligations  to  permit  their  mer- 
chandise to  leave  the  port  or  to  remain  in  the  vessel,  while  their 
title  was  denied. 


Under  such  circumstances  there  can  be  no  legal  foundation  for 
demanding  flreight,  daOMiges  fbr  breach  of  any  freight  contract,  or 
for  the  dekiy  of  the  vessel,  or  the  reasonable  expenses  to  whieh 
the  vessel  or  her  owners  were  subjected  by  the  plaint Ss,  in  re- 
covering the  possession  of  their  merchandise,  unjustly  wltheld. 
This  exception  was  not  well  taken. 

The  sum  of  $2,000,  part  of  the  advance  obtained  by  Woodhull 
on  the  bills  of  lading  delivered  to  him,  was  afterwards  pdd  to 
other  parties  on  general  account,  and  by  them  paid  to  the  plain- 
tiffs without  knowledge  of  the  source  from  whence  it  was  obtained 
and  has  been  by  the  plaintiffs  applied  on  account  of  other  indebt- 
edness. 

The  refusal  ef  the  judge  to  charge  so  aa  to  give  the  deftndant 
Champion  the  benefit  of  this  payment  was  correct,  and  the  excep- 
tion in  that  respect  is  not  well  taken. 

The  defendant  has  no  ground  of  conrolaint  as  to  the  rulings  at 
the  trial  or  the  manner  of  the  submission  of  the  ease  to  the 
Jury. 

In  some  respects  the  charge  was  more  fkvorable  to  the  defence 
than  the  Judge  was  required  by  law  to  make. 

The  Judgement  should  be  affirmed  with  costs. 

The  result  to  which  we  have  here  arrived  is  not  in  harmony 
with  the  former  decision  General  Term  in  this  case  (reported  29 
Barb.  217),  but  the  evideuee  in  respect  to  custom  was  not^then 
before  the  Court ;  and  as  that  is  a  material  and  centrolling  fact  in 
the  case  as  now  presented,  we  do  not  consider  the  former  concla- 
sion  as  authority  controlling  our  present  views. 

D.  Lord,  for  the  appellant;  G  Dean,  for  the  respondents. 
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MONTHLY    REPERTORY. 


COMMON  LAW. 


DtTKB  ▼.   ASHBT. 


Jan,  16. 


EjeeimeiU— Landlord  and  Tenant-^Sttoppel^TUU, 

In  ijectment  by  landlord  against  teaani,  on  proTiao  for  re-entrj 
in  a  laaae,  reciUng  and  "  sn^ect  to "  a  former  lease  to  another 
partj,  the  tenant  eannot  dispute  the  landlord's  title. 


YlATMAK  Y.   DnifPSBT. 


EX.  G. 

Contract  implied-^Agreement  to  tqfpear  at  trial  vithout  tubpana — 

Cautt  of  action — Damages 

The  plaintiff,  with  the  Tiew  (known  to  the  defendant)  to  obtain 
a  divorce  from  his  wife  on  the  ground  of  her  having  been  insane 
at  the  time  of  the  marriage,  employed  the  defendant,  a  medical 
man,  to  observe  her,  and  also  to  enqaire  into  her  past  history  and 
procure  evidence  of  her  insanity  at  the  time  of  the  marriage,  and 
to  make  it  avidlable  in  the  suit,  and  the  defendant  was  to  be  paid 
for  what  he  did.  The  defendant  did  not  appear  at  the  trial,  and, 
his  evidence  being  necessary,  the  plaintiff  was  in  consequence 
obliged  to  withdraw  the  record. 

Held  that  this  was  evidence  of  an  undertaking  to  appear  and 
give  evidence  at  the  trial  without  a  subpoena,  and  also  evidence  of 
substantial  damage  to  the  plaintiff. 


Q.  B. 


WnYTIB  ▼.  WnffTSE. 

Oifl  of  cKattd  uUer  vivo§ — Comtmetive  delivery* 

In  a  gift  of  a  chattel  inter  vivoe  it  is  not  necessary  that  there 
ehould  be  any  formal  delivery  of  the  chattel  by  the  donor  to  the 
donee ;  it  is  sufficient  if  the  donee  takes  possesion  of  the  chattel 
as  owner,  in  pursuance  of  the  gift. 


MiLLoa  V.  Shaw  bt  At, 


Q.  B. 

Maeter  and  icrvant — Injury  to  servant  fi'om  personal  negligence  of 
master — Joint  liahiUiy  of  cO'proprietore, 

Where  a  master  of  a  coal  mine  authorised  his  workmen  to  use 
the  shaft  while  it  was  in  an  unsafe  condition  to  his  knowledge, 
and  an  injury  resulted  therefrom  to  one  of  the  workmen,  who  was 
using  the  shaft  without  knowledge  of  the  danger.  • 

Held  that  the  master  was  liable  for  personal  negligence. 

Held  also,  that  where  one  of  two  partners  in  a  coal  mine  acts  as 
manager,  and  is  guilty  of  personal  negligence,  his  co-partner  is 
jointly  liable  for  Uie  iigury  resulting  from  sucb  negligence. 


C.  P. 
WuTOH  ▼.  Th«  Rotal  Atlahtio  Mail  Stiam  Natiqattor  Co. 

Carriers — Luggage — Passenger, 

A  ticket  was  taken  by  an  agent  for  the  plaintiff  as  a  passenger 
by  the  defendant's  ship,  from  New  York  in  America  to  the  United 
Kingdom.  On  the  ticket  was  this  condition :  '*  The  ship  will  not 
be  accountable  for  luggage  goods  or  other  description  of  property, 
unless  bills  of  lading  have  been  signed  therefor ;  each  passenger 
allowed  20  cubic  fbet  of  luggage  free,  but  no  jewellery,  bullion, 
&c.,  will  be  carried  as  luggage."  No  bill  of  lading  was  oefered  to 
die  plaintiff.  The  ship  was  lost  and  with  it  the  plaintiff's  luggage 
on  the  voyage,  by  the  negligence  of  the  defendant's  servant 

Held,  that  the  stipulation  for  a  bill  of  lading  as  a  condition  for 
the  defendant's  being  accountable  was  absolute,  and  that  they 
^ere  not  liable  for  the  loss  of  any  part  of  the  plaintiff's  luggage, 
the  stipulation  for  20  cubic  feet  of  luggage  free  being  an  exemp- 
tion from  the  charge  so  far  and  no  farther,  leaving  the  passenger 
either. to  get  a  bill  of  lading  for  all  for  which  he  intended  to  make 
the  ship  accountable,  and  at  the  same  time  giving  him  the  option 
of  taking  luggage  under  his  personal  control  without  a  bill  of 
^ding»  Iwt  in  that  case  carrying  it  at  his  own  risk. 


Q.  B.  Patbrsov  y.  Uaeris. 

Marine  insuranee^PoUcg  on  a  share  in  an  Electric  Iklegre^k  Co. — 

Perils  of  the  sea. 

A,  preTious  to  the  attempt  to  lay  down  an  electric  cable  be-, 
tween  Ireland  and  America,  had  insured  his  share  in  the  Atlantic 
Telegraph  Go.  The  policy  was  in  the  usual  form  of  marine  in- 
surance, with  the  addition  of  a  special  agreement  that  the  insur- 
ance *'  should  cover  and  include  the  successful  working  of  the 
cable  when  laid  down,"  The  cable  was  laid  down,  but  proved 
inefficient,  partly  by  reason  of  an  injury  which  it  had  undergone 
prerious  to  the  shipment,  and  partly  through  natural  effect  of 
the  action  of  the  sea. 

Held,  that  the  underwriter  was  not  liable  to  indemnify  A.  against 
the  loss  resulting  f^m  the  injurious  effects  of  the  ordinary  and 
natural  action  of  the  sea-water  upon  the  cable  as  loss  caused 
by  *'  perils  of  the  sea." 

Held  also,  that  although  the  policy  was  expressed  to  be  effected 
on  A's  *'  share  in  the  Electric  Telegraph  Co.,"  it  was  in  effect 
on  the  cable  itself;  and  accordingly  that  a  loss  of  870  miles  of 
the  cable  by  the  *'  perils  of  the  sea"  came  within  the  policy." 

REVI  EW, 

The  Wkbtminstkb  Ritibw.  New  York:  Leonard,  Soott  & 
Co.  We  are  in  roeeipt  of  the  October  number  of  this  Taloable 
quarterly.  It  is  at  all  times  aoceptable.  The  contents  ot  the 
number  before  us  are: — 1.  Essays  and  Reviews.  2.  The 
British  Sea  Fisheries.  3.  Rulways:  their  oost  and  profits. 
4.  Gibraltar.  5.  The  EnoTolopcedia  Britannica.  6.  Id^ea 
Napol6onieniie8.  7.  The  Heligioas  Diffioolties  of  India.  8. 
The  Slave  Power.  —The  ^rH  is  a  slashing  article  against  the 
real  or  supposed  bondage  of  the  clergy  of  the  Anglican  Church. 
Freedom  of  thought  and  freedom  ofaction  are  i^vocated  with 
the  usual  ability  which  oharacterises  the  productions  of  writ- 
ers who  contribute  to  this  Review.  The  second  is  an  interest^ 
ing  article  on  the  British  Sea  Fisheries.-  Its  aim  is  to  expose 
"uie  awful  waste  offish  life"  incident  to  the  present  system, 
and  to  bring  about  eoonomy.  The  third  exposes  the  misman- 
agement of  RulwaYS,  entailing  great  losses  where  oonsiderable 
profits  should  be  forthooming.  The  oonolosion  at  which  the 
writer  arrives  is,  that  the  leading  defect  of  the  present  system 
is  the  absence  of  a  direct  interest  on  the  part  of  managers  in 
diminishing  the  expenses  and  producing  profits.  The  remain- 
ing articles  are  of  more  or  les9  interest.  We  have  not  time  to 
particularise  them.  One,  in  praise  of  the  new  edition  of  the 
Encydopoedia  Britannica,  will  meet  with  the  approbation  of 
all  who  possess  or  have  seen  that  marvellous  oombinatioa  of 
industry  and  talent 

GoDir's  Ladt  Book. — ^The  number  for  December  is  received. 
It  is  enough  to  say  that  the  number  is  fully  equal,  if  not  supe- 
rior to  any  of  its  predecessors.  This  magasine  must  be  a 
treasure  to  those  for  whom  it  is  designed. 

APPOINTMENTS    TO    OFFICE,    AC. 

NOTARISS  PUBLia 

WILUAM  BETN0LD3,  of  th«  Town  of  Gaelph,  Ssqvin^  to  be  ft  Notuy  PnpUe 
for  Upper  Oumdft^Gftaetted  Oetober  18, 1802.) 

FKBDEmOK  THOMAS  J0NK8,  of  the  Qty  of  Toronto,  Ssqnlra,  AttonMf«t- 
Law,  to  be  a  Motftry  Pnblle  lor  Upper  Ouuda-^Gftietted  October  SB,  1802.) 

00B0NBB8. 

WILLIAM  SPRINGER,  of  the  YiUage  of  Ingenoll,  Xeinilre,  M.D^  to  be  «a 
AnooUte  Coroner  for  the  Oonnty  of  Oxford.— <Gftietted  October  18, 1802.) 

DAVID  KELLT,  of  the  Yniage  of  Oiillla,  Eninln,  M.D.,  to  be  an  Aaoolate 
Coroner  for  the  Oonnty  of  BimooSL— (Oaietted  October  18, 1802.) 

JOHN  MACK  AULT,  of  Dereham,  Seqnire,  M.D.,  to  be  an  Aneoriata  Coraier 
for  the  Oonnty  of  Ozfont^Gaietted  Oetober  26, 18412.) 


TO   CORRESPONDENTS. 


A  8UB80BIBSB— Tour  eommnnleatlon  omitted,  for  two  reaaona:  I.  Tour  real 
name  not  aent  to  ua.  2.  Qnaatlon  put  of  no  general  intcreat;  yon  moat  take  the 
adTlee  of  oonnaal  upon  It 
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DIARY  FOR  DECEMBER. 


r  8UND4T...... 

tt.  Tuesday 

11.  Than<Uj....« 

18.  emtUT^mj.,,^ 
14.  8UNDAT...... 

2t  SUNDAY  ..... 

tt.  MoikUy 

S.  ToMdaj  ...M.. 
ft.  ThnnMUj...... 

S8.  8UNDAT 


LHt  d«7  Ibr  notice  of  trial  Oonnty  Ooort 
imd  Sunday  m  uldeMC 

Qnarter  Beariona  and  Ooantj  Court  SIttlnKi  In  eaeh  Connty. 
SIttiBga  of  Court  of  Error  and  Appeal  eomnMooaa. 
iMt  day  for  eoll.  of  money  Ibr  School  Tteefa.  laat  day  for  eerr. 
Brd»mdmff{nJd9eHL  [of  writ  for  York  ft  PMl  Aiaiiia. 

ith  Amrf ay  in  Advent 
Nonlnallon'or  Hayon. 
Deelara  for  Tork  and  Peal  Aaaliai. 
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THE  LAW  OP  SEDUCTION. 


The  action  for  sedaction  ib  in  form  a  fiction, — in  sub- 
stance a  snare.  It  is  pregnant  with  inconsistencies;  it 
cannot  be  defended  on  principle ;  it  is  most  unsatisilActory 
in  practice. 

The  aim  of  the  law  is  to  famish  a  remedy  for  every 
wrong.  Some  wrongs  are  of  such  enormity  as  to  be  deemed 
public  wrongs,  and  as  such  treated  as  crimeSi  and  so 
punished.  Others,  of  apparently  minor  import^  are  left  to 
be  redressed  at  the  instance  of  the  sufferer  in  action  for 
compensation. 

It  is  not  right  for  a  man  to  haye  connection  with  a 
woman  against  her  will — this  is  a  public  wrong,  and 
punishable  as  a  crime.  It  is  not  right  for  a  man  to  have 
connection  with  a  woman  by  artifice  —  this  is  a  private 
wrong,  and  punishable  by  action. 

To  defraud  another  of  his  property  is  a  crime,  but  to 
defraud  a  woman  of  her  virtue,  as  the  law  stands^  is  some- 
thing less  than  a  crime. 

Marriage  is  the  state  in  society  to  which  all  women  look 
forward.  To  attain  this  state,  character  is  necessary :  the 
loss  of  character  is  the  loss  of  earthly  prospects.  No  com- 
pensation can  be  awarded  adequate  to  the  loss  of  virtue 
under  such  circumstances. 

The  injury  is  at  least  twofold — pain  which  the  woman 
suffers  from  shiCme — and  loss  of  reputation.  The  sense  of 
ahame  must  be  strong  indeed  when  we  know  it  frequently 
caoses  ihe  woman  to  destroy  her  oflSqpibg — ^to  murder  her 


own  flesh  and  blood.  The  loss  which  she  sustains  by  the 
ruin  of  her  reputation  defies  computation.  The  conse- 
quence at  times  is  a  life  of  prostitution,  loathsome  disease 
— ^in  a  word,  a  living  death. 

Besides,  there  is  an  injuiy  to  her  family.  Nothing  is 
so  destructive  of  domestic  comfort  and  earthly  happiness 
as  the  ruin  of  a  fond  daughter  or  a  loved  sister.  The  con- 
templation of  it  is  awful.  The  realisation  of  it  is  mailden- 
ing.  The  complication  of  miseries  which  arise  from  thia 
cause  cannot  be  computed. 

We  do  not  assert  that  in  all  oases  the  man  only  is  to 
blame ;  but  we  do  assert  that  in  the  majority  of  cases  he 
is  the  sole  delinquent. 

In  what  manner  therefore  does  the  law  afford  redress  for 
this  wrong?  It  neither  punishes  the  wrong  doer  as  a 
criminal,  nor  gives  an  action  to  the  woman,  who  is  the 
real  sufferer. 

It  is  true  that  an  action  lies  against  the  wrong  doer,  but 
not  at  the  instance  of  the  woman  seduced,  nor  for  her 
seduction,  but  at  the  instance  of  her  parents,  for  the  loss 
of  service  arising  from  the  &ct  of  seduction  followed  by 
pregnancy. 

The  foundation  o{  the  action  at  common  law  is  loss  of 
service.  The  mere  relationship  of  parent  and  child  is  not 
sufficient  to  support  the  action.  There  must  be  the  real 
or  presumed  relationship  of  master  and  servant :  the  action 
at  common  law  is  not  maintainable  without  some  proof  of 
loss  of  service.    {Thampmm  v.  i2aw,  5  H.  &  N.  16.) 

Slight  evidence  of  service  is  sufficient,  suoh  as  milking 
of  cows,  pouring  out  tea,  or  the  performance  of  similar 
domestic  duties.  (BenneU  v.  AUcoU^  2  T.  B.  168 ;  Carr 
V.  Clark,  2  Chit  R.  261 ;  Mann  v.  BarreU,  6  Ei^.  82.) 

If  the  daughter  live  with  her  parents,  the  relationship  of 
master  and  servant  Is  presumed  (^Maunder  v.  Venn.^  M.  & 
M.  828) ;  but  if  living  in  the  service  of  another  at  the 
time  of  the  seduction  her  parent  cannot  at  common  law 
maintain  the  action.    {Dean  v.  Ped,  5  Bast.  45.) 

The  consequence  ia  that  a  great  hardship  arises.  The 
law  based  on  fiction  works  real  injustice.  For  the  se- 
duction of  the  daughter  of  the  rich  man,  who  resides 
with  her  &ther,  and  whom  the  law  presumes  to  be  the 
servant  of  her  fiftther,  though  she  perform  no  service  what- 
ever beyond  that  of  living*in  luxuiy  at  his  expense,  the 
law  provides  a  remedy.  But  for  the  seduction  of*  the 
daughter  of  the  poor  man,  whom  necessity  coiUpels  to  be 
the  servant  of  others,  at  common  law  thcfrC  is  no  remedy 
whatever.    {Carr  v.  Clark,  2  Chit.  K.  260.) 

The  master  himself  with  whom  she  is  hired  may  be 
her  seducer;  and  as  no  loss  of  service  arises  therefrom  to 
het  &ther  or  mother,  the  action  at  common  law  cannot 
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be  suBtained.    (BarrU  v.  Buder^  2  M.  &  W.  589 ;  Davu 
V.  Wmiamtj  10  Q.  B.  725.) 

The  daughter  may  he  the  chief  sooroe  of  the  rapport  of 
a  widowed  mother  or  aged  father ;  her  min  while  in  aervioe 
may  be  etarration  to  her  paroDti;  and  yet  the  kw  of 
England  is  powerleaa  to  afford  redress. 

In  a  reoent  ease  the  daughter  of  a  widow  was  sednoed. 
The  daughter  had  gone  into  aerviee  in  the  fiunfly  of  one 
Bom,  where  she  received  wages  as  a  domeetie  servant. 
While  in  the  service  of  Ross,  his  son  seduced  her«  The 
mother  brought  her  action,  but  the  action  was  held  not  to 
be  maintainable,  though  it  was  shown  that  in  the  evenings, 
the  daughter,  with  the  consent  pf  her  mistress,  made  shirts 
fbr  her  mother,  who  was  a  shirt  maker,  and  so  assisted  her 
mother  to  get  an  honest  livelihood*  Folloek,  0.  B.,  said, 
'^  We  are  all  agreed  that  there  was  no  service  in  this  esse. 
The  service  must  be  a  real  genuine  service,  such  as  a  parent, 
master  or  mistress,  may  command.  Here  the  girl  did  work 
for  her  mother  by  the  consent  of  the  lady  who  was  her 
true  mistress.  It  was  argued  that  if  a  daughter  makbg 
tea  in  the  house  of  her  parent  is  a*  suffident  service  to 
entitle  the  parent  to  sue  for  the  loss  of  such  service,  a 
parent  might  sue  in  the  case  of  a  don^estic  servant  going 
home  on  Sunday  evenings  and.  making  tea  there.  But 
hers  there  was  merely  a  permission,  which  might  at  any 
moment  have  been  withdrawn.  The  entire  services  of  the 
girl  belonged  to  her  master.  However  painful  it  may  be 
that  there  should  be  a  wrong  without  a  remedy,  we  must 
leave  the  law  as  we  find  it  We  cannot  mske  that  a 
service  which  was  no  service.  The  rule  therefore  will  be 
ahsohte  to  eftter  a  nonsaif'  {Tkf^ptony,  Ron,  5  H. 
t  N.  16.) 

So  in  a  still  more  recent  case.  The  daughter  bad,  till 
1854,  resided  with  her  father  and  mother.  In  that  year 
the  ftthcTi  owing  to  peouniaiy  difficulties,  left  them  and 
ifent  to  lodge  elsewhere.  Then  the  daughter  took  a  house 
in  her  own  oamci  in  which  she  qanied  on  the  busineaa  of 
a  milliner,  and  thereby  helped  to  maintain  her  mother  and 
the  younger  member?  pf  the  family.  Durbg  1856,  when 
on  a  temporaiy  visit  to  ihe  ho^ise  of  a  sister,  she  met  the 
defendant  and  was  seduced  by  him.  The  furniture  in  the 
house  belonged  to  the  father.  He  Qccasionally  visited  his 
fiimily  there,  and  oontributed  something  towivrds  their  sup- 
port. Still  the  action  was  held  not  to  be  maintainable. 
Williams,  J.,  said*  **  Qowevei:  painful  it  is  to  make  the 
maintenance  of  to  action  of  this  sort  depend  upon  services 
rendered  by  the  daughter,  still  a?  the  law  is  so  we  are 
bound  by  it.''    (Jfaniy  v.  i\eW,  7  CB.  N.S.  96.) 

The  rule  in  the  United  States  is  somewhat  different. 
There,  it  ia  held  that  a  father  may  maintain  an  action  for 
the  seductiott  of  his  daughter,  though  at  the  time  of  the 


seduction  in  the  service  o^  a  third  person,  provided  the 
service  be  under  such  circumstances  that  he  is  in  a  position 
to  reclaim  her  services  at  his  pleasure.  The  reason  is  that 
the  consent  of  the  father  to  his  daughter's  absence,  and  to 
her  appropriating  her  wages  to  her  own  use,  is  treated  as  a 
mere  license  revokable  at  any  timer  ( Jbrltn  v.  Pa^fne^ 
9  Johns.  887 ;  BomkeA  v.  Sarry,  8  Serg.  &  R.  36 ;  SolUm 
V.  JfiOsr,  6  Indiana,  262.)  It  is  not  so  clear  that  a 
widowed  mother  has  under  similar  circumstances  the  same 
right — ^the  authorities  are  conflicting  on  the  point.  {South 
V.  Dennwm^  2  Watts,  474 ;  SoberU  v.  Connetty^  14  Ak- 
bama,  241 ;  Sargent  v.  Anon,  5  Cow.  106 ;  Parker  v.  Meekf 
8  Sneed.  84.) 

In  Upper  Canada,  however,  the  legbhiture  has  made  an 
attempt  to  place  the  hw  on  a  mors  satisfactoiy  footing  than 
it  is  either  in  England  or  in  the  United  States.  On  4th 
March,  1887,  ourlq^ialaturo  passed  the  7th  Wm.  IV.  capu 
8,  entitled  ''An  Act  to  make  the  remedy  in  oases  of  seduc- 
tion more  effectual,''  &a  It  recited  that  in  some  oases  the 
law  fhiled  in  affording  redress  to  parents  whose  daughters 
were  seduced,  and  enaeted  that  the  father,  or  in  caae  of 
his  death  the  mother,  of  any  unmarried  female  who  might 
be  seduoed  afier  the  passing  of  the  Act,  and  fbr  whose 
seduction  such  father  or  mother  could  sustain  an  action  in 
case  such  unmarried  female  were  at  the  time  dwelling 
under  his  or  her  protection,  shall  be  entitled  to  maintain 
an  action  for  seduction,  notwithstanding  such  unmarried 
female  was  at  the  time  of  her  seduction  serving  or  residing 
with  any  other  person  upon  hire  or  otherwise.  In  further- 
ance of  the  spirit  of  the  Act,  it  was  also  enacted  that  upon 
the  trial  of  any  action  for  seduction  brought  by  the  father 
or  mother,  it  shall  not  be  necessary  to  give  proof  of  any 
act  or  acts  of  service  performed  by  the  person  seduced,  but 
the  same  shall  be  in  aircases  presumed,  and  no  proof  shall 
be  received  |to  the  oontrary.  (Con.  Stat.  U.  C,  cap.  77, 
sec.  1,  2.) 

The  effect  of  our  act  is  apparently  to  rest  the  action 
rather  on  the  relationship  of  parent  and  child  than  of 
master  and  servant.  There  19  no  doubt  that  it  is  more 
consonant  with  reason  than  the  common  law  rule  which 
still  prevails  in  England,  and  to  some  extent  still  prevails 
in  the  United  States.  It  is  stntnge  that  the  Englbh 
legislature  have  not  either  abolished  the  action  or  made 
it  more  effective  than  U  is  there  i^t  present.  Oi^e  would 
expect,  as  the  action  there  is  rested  solely  on  loss  of  service, 
that  no  damages  could  in  tfae^action  be  recovered  beyond 
compensation  for  loss  of  service.  Such  however  is  not  the 
case.  The  judges,  who  cling  with  such  ^naolty  to  the 
common  law  foundation  of  the  action,  have  with  strange 
inconsistency  permitted  the  claim  to  damsges  to  go  much 
beyond  mere  loss  of  service.    In  England,  as  well  as  in 
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the  United  S&tes  and  in  Upper  Ganadai  damages  may  be 
giTen  for  loss  sastained  by  the  parent  in  being  deprived  of 
the  society  and  comfort  of  a  virtttoiu  ohiid,  and  for  the 
distress  and  anxiety  of  mind  caused  by  her  seduction. 
(Jrwin  ▼.  Dearmamf  11  Bast  24;  Andrtv>»  t.  Atktyj  8 
C.  &  P.  7.) 

One  effect  of  our  statute  has  been  to  make  the  action  of 
yeiy  Sequent  occurrence.  In  many  instances  the  action, 
though  brought  in  the  name  of  the  parent,  is  brought  with* 
out  the  knowledge  of  the  parent  It  is  in  such  cases  the 
action  of  the  daughter;  and  though  substantially  the 
plaintiff,  she  is  allowed  to  enter  the  witness  box  and  swear 
the  case  through,  while  under  our  law,  which  prevents 
parties  to  the  record  being  witnesses  on  their  own  behalf, 
the  defendant  is  not  able  to  say  a  word  on  oath  in  contra- 
diction of  her  story.  The  defence  of  such  an  action  under 
such  cbeumrtaneci  is  peculiarly  difficult 

The  action  is  easily  brought,  easily  proved,  and  most 
difficult  to  be  met  If  the  defendant  were  allowed  to  give 
his  Btoiy  in  the  box,  the  jury  eould  judge  between  the 
alleged  seducer  and  the  person  seduced.  Without  his  oath 
in  all  probability  there  is  no  evidence  to  offer,  and,  in  the 
absence  of  evidence  for  the  defence,  a  verdict  for  the 
plaindff  is  almost  a  matter  of  certainty.  Should  the 
seduced  be  a  person  of  doid>tful  character,  the  deftndaot, 
with  a  view  to  impeach  her  credibility  or  lessen  damages, 
may  be  tempted  to  put  witnesses  in  ^c  box.  This,  how- 
ever, as  the  law  stands,  is  an  experiment  ihiught  with 
danger.  The  jury  perhaps,  more  influenced  by  the  tears  of 
the  young  woman  or  the  eloquence  of  her  counsel  than  by 
the  evidence  of  her  accusers,  may  disbelieve  the  testimony 
of  the  latter,  and,  because  of  the  supposd  attempt  ''  to 
blacken  her  charaeter,''  swell  the  damages. 

In  conclu^on,  we  hesitate  not  to  say  that  the  action  in 
its  present  form  is  a  delusion.  It  is  supposed  to  be  the 
action  of  the  parent,  but  in  nine  cases  out  of  ten  is  th^ 
action  of  the  daughter.  It  is  supposed  to  be  for  loss  of 
service  to  the  parent,  but  is  either  for  loss  of  virtue  by  the 
daughter,  or,  worse  still,  for  the  wages  of  prostitution. 
The  daughter  is  in  such  cases  the  actual  plaintiff.  On  her 
part  the  action  is  a  claim  for  damages.  When  a  woman  is 
deprived  of  her  virtue  her  moral  character  is  generally  shaken. 
Perhaps,  she  has  nothing  left  but  to  make  as  good  a  spec- 
ulation as  her  altered  circumstances  wiU  admit.  Her  real 
seducer  it  may  be  is  a  young  man  of  buoyant  expectations 
but  no  substance.  Her  speculation  is  much  more  likely  to 
pay  if  she  can  only  get  a  jury  to  believe  that  a  man  of 
property,  who  perhaps  innocently  was  once  or  twice  in  her 
company  about  the  time  of  her  seduction,  is  her  seducer. 
If  a  married  man  so  much  the  better  —  he  is  the  more 
likely  to  pay  handsomely  in  order  to  prevent  the  exposure 
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of  a  trial,  however  innocent  he  may  be  of  the  charge.  We 
do  not  say  that  this  u  always  the  case.  But  we  do  say 
that,  as  the  law  stands,  it  may  be  the  case  in  numberless 
instances.  The  temptation  is  great,  and  we  fear  that  some 
women  arc  bad  enough  to  give  way  to  that  temptation. 
When  chastity  goes  truth  frequently  fnlhiwSL  When  mar- 
riage is  out  of  the  question,  a  good  round  sum  of  money  is 
not  to  be  despised.  We  are  satisfied  that  in  tfiis  way  injua- 
tice  is  often  done.  Some  remedy  is  needed.  We  think 
the  action  ought  either  to  be  abolished,  and  the  offence, 
like  rape,  made  criminal,  or  the  law  be  so  amended  as  to 
allow  the  defendant  to  give  his  testimony  in  answer  to  the 
oath  of  the  seduced. 

SELECTIONS. 

■I    I     IIIH  I    I  III  I       I     .   I  II  ■■  .   .1.         I       I    <l.   ■  I  I  I  ■  ■  . 

ACCIDENTS  TO  SERVANTS. 

In  the  United  Kingdom,  where  manufactures  have  become 
the  main  business  of  life,  and  have  reached  an  extent  and 
importance  unknown  and  undreamed  of  in  former  ages,  the 
various  questions  between  master  and  servant  have  acquired 
a  legal  prominence  which  in  less  busy  communities  they  will 
probably  never  be  able  to  attain.  Among  these  the  liability 
of  the  master  or  employer  in  cases  of  corporeal  injury  to  the 
employed  must  always  stand  pre-eminent,  since  on  its  proper 
solution  may  depend  the  health  and  even  the  lives  of  thou- 
sands of  human  bein/rs.  The  vast  development  of  machinery 
has  given  birth,  withm  the  last  few  years,  to  a  hundred  new 
and  unexpected  daneers,  and  the  worltman  walks  unarmed  in 
the  midst  of  perils  like  a  man  with  naked  feet  dancing  in  a 
labyrinth  of  sword  bUdes.  Although  the  masters  are  the 
class  who  profit  most  by  the  progress  of  manufactures,  it 
must  be  remembered  that  the  employed  and  the  whole  nation 
benefit  by  it  aUo.  That  wo  should  not  be  dealing  practically 
with  the  question  if  we  were  to  throw  upon  the  employers  the 
whole  harden  of  the  dilemma.  Let  us  try  to  examme  very 
briefly  the  present  law  on  the  subject,  and  consider  whether 
there  is  anything  wanting,  and  what  measures  h&ve  been  or 
may  be  suggested  by  way  of  amendment. 

It  is  natural  and  proper  that  tf  a  workman  is  injured  bv 
pure  accident,  the  master  should  incur  no  liability.  Accord- 
ingly, in  such  cases,  the  law  has  never  interfered,  and  the 
workman's  only  protection  is  to  demand  higher  wages  in  pro- 
portion to  the  risk.  But  it  frequently  happens  that  injuries 
do  not  arise  from  pure  accident,  but  from  negligence  of  the 
master,  negligence  of  the  fellow  servant,  or  negligence  ef  the 
employed  himself.  In  the  first  of  these  cases  the  law  supplies 
a  remedy,  but  in  the  other  two  it  refuses  to  interfere.  More- 
over, the  remedy  in  case  of  negligence  of  the  master  is  fet- 
tered by  two  very  unfortunate  conditiotts ;  for  first,  the  n^li- 
genee  must  be  personal  on  the  part  of  the  master,  and 
secondly,  the  injured  person  must  have  shown  no  negligence 
himself.  It  results  from  the  former  rule  thas  the  injured  man 
has  only  a  very  limited  proteetion  against  defective  machinery 
and  dangerous  modes  of  working,  and  from  the  latter  that  if 
he  acquiesce  too  readily  in  any  irregularity,  his  own  laches 
will  deprive  him  of  his  remedy  against  those  of  his  master. 

Thus,  in  considering  the  law  as  it  now  stands,  we  have 
three  complaints  to  make ;  the  first,  that  if  a  workman  is 
injured  by  the  negligence  of  a  fellow-servant  he  has  no 
remedy  against  the' master ;  and  further  that  he  is  to  a  great 
extent  deprived,  under  certain  oircomstances,'  of  his  remedy 
in  case  of  negligence  on  the  part  of  his  employer.  The  first 
point  was  estabushed,  not  without  some  contest^  by  the  cases 


812 


LAW    JOURNAL. 


[Decxmbbb, 


of  Hukhituon  t.  The  York  NewetuOe  and  Benoiek  JBatZioay 
Company^  5  Exoh.  343  ;  and  Barton  Mill  Coal  Company  ▼. 
Seidj  6  W.  R.  664 — decided  apparently  apon  the  i^eneral  prin- 
ciple that  a  workman  enters  into  the  ooDtraet  with  his  eyes 
open  and  is  aware  of  the  risk  he  will  hare  to  ran.  It  may 
be  nrged  in  opposition  to  this  Tiew,  that  he  is  aware  of  the 
necessary  and  ordinary  risk,  but  that  the  risk  arising  from  a 
felbw-flerTanfs  negligence  is  onnecessary  and  special.  A 
master  is  responsible  to  any  chance  passer-by  for  injories 
caused  by  his  senrant's  carelessness,  and  there  is  nothing,  we 
submit,  in  an  ordinary  contract  for  service,  whish  should 
deprive  an  injured  workman  of  the  protection  whioh  that 
responsibiUty  affords  to  other  people.       ^  .   ^ 

The  hardship  as  regards  the  second  point  consists  in  this, 
that  in  case  of  iigury  nrom  defective  machinery,  the  workman, 
for  the  technical  reason  of  want  of  privity,  cannot  get  damages 
as  against  the  maker,  (WmterboUom  v.  Wright),  10  M.  &  n. 
108) ;  and  as  the  master  has  not  usually  caused  the  defect  by 
personal  negligence,  there  is,  as  a  genml  rule,  no  possibility 
of  obtaining  damages  at  all.  It  may  be  doubted  whether  this 
conclusion  of  law  is  based  on  sound  principles.  In  reason 
and  justice  the  rcusponsibility  must  be  wfnewheret  and  there 
seems  to  be  no  valia  argument  why  it  should  not  reside  in  the 
man  who  ordered  the  machinery,  and  who  ought  to  have 
selected  a  competent  person  to  make  it. 

We  must  briefly  allude  to  the  third  point.  We  shall  say 
nothing  of  the  simplest  instances  of  mixed  neglieenoe,  where 
the  master  and  the  injured  servant  are  equally  guutv,  although 
even  in  these  cases  something  might  perhaps  be  done  to 
apportion  the  blame ;  but  the  mere  absence  of  protest  on  the 
part  of  the  servant  certainly  ought  not  to  shield  the  master 
who  provides  imperfect  machinery,  or  otherwise  places  the 
workman  in  unnecessary  danj^er.  Since  the  decision  in 
JHolmea  'v.  Clark,  10  W.  R.  405,  it  appears  to  be  a  question  for 
a  jury,  whether  absence  of  protest  amounts  to  neeligence ; 
and  this  arrangement,  although  likely  to  be  satisfactory  in 
most  instances,  may  be  a  source  of  cruel  hardship  if  there 
should  be  tyranny  on  one  side  or  timidity  on  the  other. 

Considering  the  immense  importance  of  sound  animal  power 
in  a  country  which  lives  entirely  by  labour,  it  is  evident, 
apart  from  any  consideration  of  morality,  that  public  policy 
demands  every  care  for  the  preservation  of  the  lives  and 
health  of  working  men.  If  our  lust  for  wealth  or  our  love  of 
industry  compels  us  to  invite  comparatively  ignorant  men  to 
employments  of  a  necessarily  perilous  nature,  we  should  be 
preparad  to  give  them  all  the  benefit  of  our  knowledge,  and 
we  should  shrink  from  no  responsibility  which  the  nature  of 
our  position  imposes  upon  us.  It  can  scarcely  be  said  that 
we  act  this  honest  and  manly  part  so  long  as  we  refuse  to 
recognise  constructive  negligence  and  permit  the  servant  to 
suffer  for  the. master's  having  defective  machinery.  It  is 
evident  that  the  workmen  can  have  no  control  over  the  machi* 
pery  or  the  mode  of  working ;  they  must  obey  their  hierarchy 
of  rulers,  which  rises  rank  above  rank  till  it  culminates  in 
the  master  himself;  and  as  Uiey  have  no  voice  in  importing 
new  engines  or  new  methods,  it  is  not  fur  that  thev  should 
bear  all  the  risk  that  such  importation  involves.  With  regard 
to  injuries  by  a  fellow  servant,  the  law  is  agiun  somewhat 
harsh,  for  it  deprives  the  employed  of  a  right  to  which  any 
stranger  would  be  generally  entitled.  We  may^  add  that 
acquiescence  ought  to  be  very  dearlv  proved  if  it  is  to  be 
accounted  equivalent  to  negligence,  for  it  is  certain  that  it 
may  well  be  the  result  of  improper  influence,  and  that  mosi 
workmen  would  sooner  put  up  with  much  danger  and  incon* 
venience  rather  than  risk  their  places  by  making  any  ol^ec: 
tion  or  remonstrance. 

If  the  bill  introduced  by  Mr.  Ayrton  on  this  sulyeot  has 
passed,  the  various  hardships  to  which  we  have  alluded 
would,  as  far  as  we  can  see,  have  been  provided  against.  We 
do  not  indeed  assert  that  no  further  legislation  would  have 


been  required,  for  there  never  was  an  Act  of  ^Parliament  so 
perfect  as  entirely  to  defy  evasion;  but  the  several  cases 
which  we  have  noticed  would  have  been  dealt  with,  and  to 
the  beet  of  our  judgment  we  think  they  would  have  been 
dealt  with  effectually.  It  is  highly  desirable  at  any  rate  that 
Parliament  should  lay  down  some  rules  on  the  subject,  and 
as  tiie  Bill  of  If  r.  Ayrton  seems  caleulated  to  meet  the  prin- 
cipal difficulties  of  the  case,  we  shall  have  great  satisfaction  ia 
seeing  it  r«-introdnced  at  the  earliest  poeeible  opportunity^ — 
SciieUot'9  Jmnrwd. 

SELECTIONS  FROM  THE  OLD  REPORTERS  AND 

TEXT  WRITERS. 

It  is  actionable  to  call  a  counsellor  "  a  daffy-down-diU^,'' 
(Rol.  Ab.  55.)  if  there  be  an  averment  that  the  words  mgnify 
an  ambidexter ;  or  to  say  of  an  attorney,  that  **  he  ha£  no 
more  law  ihan  MasUr  Cheney's  buU, "  (Sid.  327 ;  S.  C.  2  Keb. 
202.)  even  although  Mr.  C.  actually  have  no  bull ;  for  if  that 
be  the  case,  as  Keeling,  C.  J.,  observed,  "  the  scandal  is  the 
greater.''  And  it  is  quits  clear  that  to  say  that  a  l<^)^w  ^m 
**  no  more  law  than  a  goose, "  is  actionable ;  (Sid.  127.)  and 
t|ie  reporter  adds  a  qussre.  Whether  it  be  not  actionable  to 
say  a  lawy^  *'  hath  no  more  law  than  the  man  in  the  moon  I " 

So  also  to  say  to  a  man,  *'  Yon  enchanted  my  bull ;"  (Sid. 
424.)  or  '*  Thou  art  a  witch,''  or  that  a  person  "  bewitched 
my  husband  to  death,"  (Cro.  Eliz.  312.)  is  clearly  actionable. 
Qnssre,  Whether  it  be  not  also  actionable  to  say  to  or  of  a 
young  lady,  "  you  enchanted  me,"  or  **  She  enchanted  me," 
or,  as  the  case  may  be,  '*  She  enchanted  my  brother,  my  dog," 
Ac.,  or  "  She's  a  bewitching  creature,"  or  to  pot  the  exact 
point,  "She's  quite  bewitched  poor  Tom." 

On  the  other  hand,  you  may  say  if  you  please  of  another. 
"  That  he  is  a  gr^t  rogue,  and  deserves  to  be  hanged  as  well 
as  G.  who  was  nanjged  at  Newgate ; "  beoanse  this  is  a  mere 
expression  of  opinion  ;  and  perhaps  you  might  think  that  O. 
dia  not  deserve  hanging  (T.  Jones,  157).  So  also  you  may 
say  of  any  Mr.  Smith  that  you  know,  '*  Mr.  Smithstruck  his  oook 
on  the  head  with  a  deaver,  and  cleaved  his  bead ;  the  one  la^ 
on  the  one  side,  and  the  other  on  the  other ;"  because  it  is 
only  to  be  inferred  that  thereby  the  cook  of  Mr.  Smith  died, 
and  this  in  uie  reported  case  was  not  averred  (Cro.  Jac  181). 
A  fortiori^  you  may  say,  "  Mr.  Smith  threw  his  wife  into  the 
Thames,  and  she  never  came  up  a^in ;"  or  '*  Mr.  Smith  cut 
off  Tom's  head  and  walked  witn  it  to  Worcester  ;"  because 
this  is  all  inference ;  and  his  cook,  wife,  or  Tom,  as  the  case 
may  be,  for  all  that  the  court  knows,  may  be  still  alive. 

Swinburne,  part  4,  sect.  6.  art.  2,  mentions  a  bequest  of  a 
legacy  to  a  person,  on  condition  of  his  drinkinj^  op  all  the 
water  in  the  sea ;  and  it  was  held,  that,  as  this  condition 
eould  not  he  performed,  it  was  void.  The  condition  to  go  to 
Rome  in  a  day,  which  Blackstone  mentions  in  his  Commen- 
taries as  void,  as  impossible  to  be  performed,  may  soon  per- 
haps cease  to  be  so,  and  consequenUy  become  good,  since 
railroads  are  introduced  upon  the  Continent. 

In  1  Rol.  Ab.  45,  it  appears  that  in  the  country,  when  men 
passed  cattie,  it  is  usual  to  say  "  God  bless  them  1 "  otherwise 
they  are  taken  for  witches. 

By  the  old  law  of  England,  if  a  man  married  a  woman  that 
was  a  Jew,  or  a  Christian  woman  married  with  a  Jew,  it  was 
felony,  and  the  party  so  offending  was  to  be  burnt  alive  (3 
Inst.  89  ;  and  see  Fleta,  lib.  1,  c.  35).  It  has  been  doubted 
whether  an  idiot  can  contract  matrimony.  In  SiyUs  v.  Weai^ 
3  Jac.  K.  B.,  it  was  adjudged  that  an  idiot  might  consent  to 
marriage  and  have  legitimate  issue  (Shep.  6r.  Abr.  tit.  Ideot. 
1  Sid.  112).  And  Lord  Coke  has  said  that  an  idiot  shall  be 
endowed  (Co.  Li tt  187).  '*  But  particularly,"  says  Shepherd, 
'*  if  he  have  so  much  knowledge  that  he  can  read  or  learn  to 
read  by  instruction  and  information  of  others,  or  can  measure 
an  ell  of  cloth,  or  name  the  days  of  the  week,  or  beget  a  child 
son  or  daughter,  or  such  like,  whereby  it  may  appear  that  be 
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80  some  light  of  reason,  then  he  is  no  idiot  natorally."  (See 
Termes  de  la  Ley.) 

A  writ  was  ad  respondendum  J.  S,  djidei  Uxori  fjus.  The 
defendant  pleaded  in  abatement  of  the  writ,  because  the  name 
of  the  wife  was  Faith  in  English,  and  pretended  it  shoold  be 
FidL  Rhodes  said  he  knew  a  wife  who  was  called  Troth,  and 
named  Trothta  in  Latin,  and  well;  and  the  writ  was  adjudged 
good  in  the  former  case  (Goldsb.  foL  86). 

A.  gives  B,  saoh  a  stroke  as  befells  him  to  the  ground,  B. 
draws  his  knife  and  holds  it  up  for  his  own  defence.  A,  in 
haste  to  fall  npon  B,  to  kill  him  Cedls  npon  BJb  knife,  where- 
by he  is  wminded  to  death ;  he  is  fth  de  «e,  for  B.  did  nothing 
but  what  was  lawful  in  his  own  defence  (3  Last  54).  So  if  a 
gun  be  discharged  with  a  murderous  intent  at  J.  S.,  and  the 
pieoe  break  and  strike  into  the  eye  of  him  that  dischargeth  it, 
and  killeth  him,  he  iBfelo  dete  ;  and  yet  his  intention  was 
not  to  hurt  himself.  If  one  persuade  another  to  kill  himself, 
and  is  present  when  he  doth  so,  he  is  a  murderer :  but  ^tuere, 
if  A.  lay  impoisoned  fruit  for  a  stranger,  and  his  father  or 
mother  come  and  eat  it,  whether  this  is  not  petty  treason, 
because  it  is  not  crimen paris  gradua  (See  Bac  £lem.  59,  60). 

If  i.  &  counsel  or  command  one  to  kill  a  man,  and  he  kill 
another,  or  to  bum  one  man's  house,  and  he  bum  another's, 
or  to  steal  a  horse,  and  he  steal  a  cow,  or  to  steal  a  black 
horse,  and  he  steal  a  white  one,  or  to  steal  a  f^oldsmith's  plate 
from  him  goinij  to  such  a  fair,  and  he  go  to  his  shop  in  Cheap- 
side,  and  rob  him  there,  and  break  open  his  house  to  do  it, — 
in  these  cases  the  counsellor  shall  not  be  accessory,  because 
this  is  another  felony  (Plowd.  475).  But  if  one  command  a 
felony,  and  it  be  done  in  another  nshion,  time,  or  place  only, 
than  It  was  commanded,  he  may  be  accessory  to  it.  As  if  one 
bid  another  to  rob  /.  D.  on  Shooter's-hill,  and  ho  does  it  on 
6ad's>hill,  or  to  rob  him  one  day,  and  he  does  it  another 
day,  or  to  do  it  hunself,  and  he  does  it  by  another,  or  to  kill 
him  bY  one  poison,  and  he  does  it  by  a  sword, — in  all  these 
cases  he  shall  be  accessary  (Plowd.  475  ;  and  see  Stamf.  I. 
45).  If  one  counsel  a  woman  to  murder  the  child  in  her  body, 
and  after  the  ehild  is  bom  alive,  and  then  murders  it  in  the 
abeenoe  of  him  that  gaye  her  the  counsel,  in  this  case  he  is 
an  aocessory  (Dy.  185 ;  Plowd.  475). 

If  B.  have  a  right  of  entry  into  his  house,  he  ought  to  have 
a  oommon  entrance  at  the  usual  door,  and  shall  not  be  pot  to 
enter  at  a  hole,  a  back-door,  or  a  chimney ;  and  if  they  leave 
the  oommon  door  open  and  make  a  ditch,  so  that  B.  cannot 
enter  wUhoiU  skipomg^  the  condition  is  broken.  So  if  I  am 
obliged  to  suffer  J.  8.  to  have  a  way  over  my  land,  and  when 
I  see  bim  coining  I  take  him  by  the  sleeve  and  say  to  him, 
**  Come  not  there ;  for  if  you  do,  I  will  pull  you  by  ^he  ears, " 
the  oondition  is  broken  (Latch,  47). 

If  a  legacy  be  given  to  a  child  unborn  in  the  womb,  and 
the  birth  prove  monstrous,  t.  e-  very  contrarv  to  the  oommon 
form  and  shape  of  mankind,  as  with  a  crow's-beak  instead  of 
a  nose,  or  with  the  face  of  an  ass  instead  of  a  better,  in  such 
an  ill-&vored  case,  the  legacy  is  void.  Otherwise,  if  it  is  bom 
only  with  some  of  the  less  principal  members  imperfect  or 
snperanmerary,  as  with  half  a  thumb,  or  two  thumbs,  or  six 
finders  on  a  hand,  or  the  like;  but  if  the  birth  (not  accidentally) 
be  imperfect  as  to  its  integrals,  or  defective  as  to  its  more  no- 
ble and  principal  parts  and  members,  as  but  with  one  eye,  or 
one  hand,  although  the  creature  hath  life,  the  legacy  hath 
none ;  for  albeit  an  amplification  of  the  natural  rorm  shall 
not  prejudice,  yet  a  mutilation  thereof  will. — Able,  this  extends 
not  to  hermaphrodites,  who  are  not  excluded  a  single  capacity ; 
for  that  sex  which  most  prevails  with  them  in  nature  shall 
likewise  prevail  in  law,  as  to  the  legacy  bequeathed  (Orphan's 
Lejmoy,  475). 

One  Becher,  a  gentleman  of  the  Middle  Temple,  was  return- 
ed in  an  attaint ;  and  before  the  return  of  the  pannel  he  be- 
came a  minister  of  the  church ;  and  at  the  day  of  the  return 
he  appeared  and  prayed  to  be  discharged,  according  to  the 


privilege  of  those  of  the  ministry.  But  the  court  allowed  not 
of  his  prayer,  because  he  was  a  layman  at  the  time  of  hie 
pannel  made ;  and  so  he  was  sworn  (Becher's  case,  4  Leon.  90). 
One  Howel  Gwin  was  convicted  of  forging  a  deed  by  put* 
ting  a  dead  man's  hand  to  it,  and  condemned  to  1002.  fine,  and 
to  stand  in  the  pillory  two  hours  before  the  hall  door.— 
Memorandum,  he  cut  off  a  dead  man's  hand,  and  put  a  naper 
and  a  seal  into  it,  and  so  signed,  sealed,  and  delivered  the 
deed  with  the  dead  hand,  and  swore  that  he  saw  the  deed 
sealed  and  delivered  (S^les,  362). 

A  man  and  his  wife  had  lived  a  long  time  together ;  and 
the  man  baving  at  length  spent  his  substanoe,  and  livinc  in 
great  necessity,  said  to  his  wife  that  he  was  now  weary  of  his 
ufe,  and  that  be  would  kill  himself,  the  wife  said  that  she 
would  die  with  him ;  whereupon  he  prayed  her  that  she  would 
go  and  buy  some  ratsbane,  and  they  would  drink  it  together ; 
which  she  accordingly  did,  and  she  put  it  into  drink,  and  ther 
both  drank  of  it.  The  husband  died  ;  but  the  woman  took 
lalad  oil,  which  made  her  vomit,  and  recovered.  Qucare,  if 
murder  in  the  wife  (Moor.  754). 

A  horse  whereon  a  man  is  riding,  cannot  be  distnuned  for 
rent.  But  C.  J.  Keeling  was  of  opinion  that  such  a  horse 
may  be  distrained  damage  feasant,  and  that  he  shall  be  led  to 
the  pound  with  his  rider  upon  him  (I  Sid.  440). 

Clobor's  wife  complained  against  him  in  the  Spiritual  Court » 
causa  scBvUicB,  for  that  he  gave  her  a  box  on  the  ear,  and  spate 
in  her  face,  and  whirled  ner  about,  and  called  her  a  damn'd 
whore.  This  was  not  bv  libel,  but  verbal  accusation,  reduced 
after  to  writing.  The  husband  denied  it ;  but  the  court  or- 
dered him  to  give  her  four  pounds  every  week,  pro  exj^etme 
litis,  and  alimony;  whereupon  he  moved  for  a  prohibition^ 
snggeeting  that  he  chastised  his  wife  for  a  reasonable  cause, 
as  by  Uie  law  of  the  land  he  well  might ;  after  which  she 
went  from  him  ;  and  that  they  were  reconciled  again,  which 
took  away  the  former  stemike  as  reconciliation  after  elopement 
Richardson,  C.  J.,  said,  that  they  could  not  examine  wnat  was 
cruelty  and  what  not.  But  without  doubt  the  matter  alleged 
is  cruelty,  for  spitting  in  the  face  was  punishable  by  the  Star 
Chamber:  but  if  Clobor  had  justified,  and  set  forth  a  provo- 
cation by  the  wife  to  give  her  reasonable  castigation,  that 
would  be  some  color  for  a  prohibition  (Hetley,  149,  150). 
And  see  Agates  case,  (2  Brownl.  36.)  where  it  seems  to  have 
been  held,  that  a  husband  has  a  right  to  beat  his  wife,  and 
call  her  any  name  he  pleases. 

A  man  may  jostifv  the  battery  of  another  in  defence  of  his 
wife,  for  she  is  his  ehaiiel  (2  Roll.  546). 

If  a  man  assault  me,  I  am  not  bound  to  attend  nntil  he 
strikes,  but  I  may  lay  on  before  in  mv  own  defence  ;  for  it 
may  be  I  shall  oome  too  late  afterwards  (2  II.  4,  8,  per  Cur), 

In  one  case  a  man  may  choose  his  father ;  it  is  this :  if  a 
man  has  a  wife,  and  dies,  and  within  a  very  short  time  after 
the  wife  marries  again,  and  within  nine  months  hath  a  child, 
so  as  it  may  be  the  child  of  the  one  or  the  other  ;  some  have 
said  that  in  this  case  a  child  may  choose  his  father.  Quia  m 
hoe  casa  fiUaUo  non  potest  probarx  ;  for  avoiding  of  which  ques* 
tion  and  other  inconveniences,  the  law  before  the  conquest 
was,  sU  omnis  vidua  sine  mariio  duodeeim  mensHbus  et  si  marO^ 
aoeritf  perdai  dotem  (Co.  Litt.  8,  a). 

A  man  may  plead  not  guiHy,  yet  tell  no  lye ;  for  by  the  law 
no  man  is  bound  to  accuse  himself;  so  that  when  I  say  not 
mtdty,  the  meaning  is  as  if  I  should  say,  by  way  of  paraphrase, 
I  am  not  so  guilty  as  to  tell  you :  if  you  will  bring  me  to  a 
tryal  and  have  me  punished  for  what  you  lay  to  my  charge, 
prove  it  against  me  (Selden). 

A,  says  to  j9.,  *'  One  of  us  is  peijured. ''  B,  says  to  A,, 
"  It  is  not  I. "  And  A,  says,  *'  I  am  sure  it  is  not  I. "  B, 
shfdl  have  an  action  for  these  words,  for  the  subsequent  words 
show  apparently  that  he  intends  him  {Coe  v.  CheanoerSf  I  Roll. 
75). 


814 


LAW  JOURNAL. 


tmumMmtmimm 


[Decakbsr, 


Jostioa  Twifden  said,  he  remettbered  a  shoemaker  bronglit 
an  action  against  onej  fot  saying  be  was  a  cobbler ;  and  though 
a  cobbler  be  a  trade  of  itself,  ret  it  was  held  the  action  laj  in 
Chief  Justice  Olyn's  time  (1  Mod.  fol.  19). 

When  an  execatfon  is  lawfally  begun,  or  hath  a  legal  com- 
mencement, this  diversity  was  taken  and  agreed  for  law  in 
Sir  WiUiam  IM's  case.  Sir  William  was  looking  ont  of  his 
window,  and  the  sheriff  per  feneairam,  delirered  to  him  a  ea- 

fia»  ad  saHeike,  to  take  the  said  Fish  and  apprehend  him,  and 
ish  escaped  from  him,  and  the  sheriff  broke  the  door  of  his 
konse,  maintenanif  and  re-look  ;him  ;  and  adjudged  lawfnl, 
becaaee  there  was  a  lawlal  beginning  of  the  execotion  before, 
which  was  presently  pnrsaed  (PiihDer,  53). 

A  sheriff  cannot,  npon  private  process,  msh  Into  a  hoase, 
which  by  craft,  as  knocking  at  the  door,  Sco,,  he  procured  to 
be  opened  nnto  him,  and  then  the  first  entry  was  held  unlaw- 
ful ;  for  the  openinff  of  the  door  was  occasioned  by  craft,  and 
then  used  to  tne  violence  intended  (Hob.  fol.  62). 

If  one  shall  the  second  time,  use  anT  conjuration  or  witch- 
craft to  provoke  love  in  a  maid,  this  will  be  felony  (1  Jac.  cap. 
12). 

A  man  entered  into  a  condition  not  to  sell  his  wife's  appa- 
rel ;  and  held  a  good  bond,  tiiou^  it  was  moved  to  be  against 
law,  and  contrurf  to  the  liber^  of  a  husband,  so  to  oblige 
himscdf ;  but  Odce  held  it  deady  good ;  as  if  one  should  ob- 
lige himself  to  a  stranger,  to  pay  to  his  wife  yearly  202. ;  this 
Withoat  question  is  good  (Smart  v.  WaUont  1  Roll.  Rep.  334). 

An  adulterer  takes  away  anotiber  man's  wife,  and  puts  her 
in  new  clothes :  the  husband  may  take  the  wife  with  her 
clothes ;  for  it  is  as  it  were  a  gift  of  the  said  appparel  onto 
her.  Besides,  the  more  worthy  thing  draws  to  it  things  of 
less  worthiness ;  as  a  base  mine  where  there  is  ore,  shall  be 
the  King's,  for  the  worthiness  of  the  ore  (Finch's  Law,  22, 23. 
And  see  Oro.  Oar.  344). 

A  wife  cannot  feloniously  take  her  husband's  goods  ;  and 
though  ^M  so  take  'em,  and  deliver  'cm  to  a  stranger,  yet  no 
felony  in  the  stranger.  And  if  a  fenkc  covert  say  of  J.  8.,  he 
stole  my  nlate  oat  of  my  chamber,  aithough  she  may  not  have 

Slate  of  oer  own,  yet  becaose  in  common  speech  'tis  well 
nown  that  the  wife  aooonats  her  husband's  goods  her  goods, 
yet  the  words  are  actionable  (Ore.  Car.  52).  Yet  for  all  this 
she  cannot  dispose  of  her  husband's  goods ;  and  therefore 
'twas  a<j|iadged,  in  Stq)hen'9  case,  that  where  a  wife  played  at 
cards,  and  lost  40/.  of  her  husband's  money,  that  die  husband 
should  recover  it  again  in  trover  against  the  gamester  (1  Sid. 
122 ;  1  Keb.  340).  Qucere,  what  remedy  has  the  gamester 
if  he  loses  to  the  wife  7  Or  will  the  law  construe  it  a  gift  of 
tiie  money  to  her,  &c.  t 

'Twas  moved  to  quash  an  indictment  of  forcible  entry, 
because  the  addition  of  the  parties  was  in  English  sail-weaver, 
confectioner,  &c. :  but  the  court  overruled  it ;  for  many  per^ 
sons  have  been  hanged  thai  have  had  no  other  addition  in  their 
indictment,  ^ofo,  it  is  the  constant  practice  to  put  them  in 
English  in  indictments  {Rex.  v.  March,  1  Sid.  101). 

If  I  make  J.  S.  my  attorney,  and  he  (the  warrant  of  attor- 
ney still  continuing)  is  made  a  knight,  yet  the  warrant  of 
attorney  is  not  determined,  though  the  word  knight,  which  is 
now  part  of  his  name,  be  not  in  it  (Owen,  31). 

Libel  for  calling  a  man  a  knave,  prohibition  lies,  heeanee 
in  the  time  of  Henry  VL  knave  was  a  good  addition  (Week's 
case,  Latch,  156  ;  1  Sid.  149). 

It  was  resolved  by  the  court,  that  negroes  are  by  usage  tan- 
q^uan  bona,  and  shall  go  to  the  administrator  nntil  they  become 
Christians,  and  thereby  they  are  infranchised.  This  was 
upon  a  special  verdict  in  an  action  of  trover ;  the  jury  find- 
ing that  negroes  are  usually  bought  and  sold  in  India  [Bails 
V.  Penny,  3  Keb.  785). 

So  trover  lies  for  monkeys,  because  they  are  merobandiie, 
and  valuable,  withoat  showing  they  are  tame  or  reclaimed 
(2  Cro.  Car.  262). 


In  the  time  of  popery  if  a  stranger  had  taken  my  goods 
and  offered  them  to  an  image  in  a  consecrated  ground,  this 
had  made  as  good  exchange  of  the  property  of  my  goods  as  if 

1  had  sold  them  in  market  overt;  but  if  I  found  the  goods 
after  in  the  wrong  doers  posseesion,  I  might  take  them  again 
(34  H.  6;  10  Co.  91). 

If  the  wife  of  an  attorney  of  the  King's  Bench  be  arrested, 
she  ought  not  to  daim  the  privilege  of  &at  court,  not  to  pml 
in  bail  to  the  action,  as  her  husband  may ;  bat  he  moit  put 
in  bail  for  her,  and  for  want  thereof  she  shall  go  to  prison. 
(Stiles,  Pnic.  Reg.  446). 

A  writ  of  conspiracy  for  ii^dictiag  one  lor  fUony,  does  not 
lie  but  against  two  persons  at  the  least ;  therefore  yon  shall 
not  have  such  a  vmt  Mainst  hosbaDd  and  wife,  becaase  they 
are  but  one  person,  anifone  cannot  be  said  to  eonsiHre  with 
himself  (F.  ^.  B.  116  K). 

One  said  of  a  jnstice  of  the  peace,  "he  is  a  logMr-headed, 
a  slonoh-headed,  and  a  bursen-bellied  hcond."  ^his  is  no 
cause  of  indiotment  before  justices  of  the  peace  in  their  sea- 
sions,  partly  fbr  want  of  jurisdiction^  and  partly  becaose  the 
words  are  not  a<Aionable.  This  was  asdgned  fot  vnot  after 
judgment  (1  Keb.  629). 

Justice  Dodridge  says,  it  has  been  wittily  observed,  tkaife 
all  words  which  end  in  "Jment "  shall  be  taken  and  espoand- 
ed  aooording  to  the  intent ;  as  parliament,  testament^  arbitra- 
ment, A««  (Latch,  41,  42). 

It  baa  been  held  that  Sain  John  and  Saint  John  are  several 
names :  so  are  Elisabeth  and  Isabel ;  so  Margaret,  Margety 
and  Margsrie ;  so  Oillian  and  Julian  ;  so  Agnem  and  Anne ; 
so  cousin  and  cosea ;  so  Sdma»d  and  Edward ;  so  Randolnhaa 
and  Randal ;  so  Randulphus  and  Randolphas ;  and  so  Ban* 
dolph  and  Ranulph  (See  Anderson,  211,  212.  2  Ore.  A3&.  658. 

2  Roll.  135).  So  also  Miles  and  Mils  are  not  one  name. 
( Stilee,  389).  But  Piers  and  Peter  are  one  name  (2  Cro.  425]. 
So  Saunder  and  Alexander ;  so  Oarret,  Oerrard  and  Gerald. 
(2  RolL  135).  So  Joan  and  Jean  (2  Cro.  425).  So  Jaoob 
and  Jaaoob  (1  Mod.  107.  8  Keb.  284).  And  Jamee  and 
Jacob  are  several  names ;  yet  Jacobus  is  Latin  for  both,  and 
will  serve  for  either  of  them  (2  Roll.  136). 

Cooper  brought  an  aotbn  upon  the  case  against  "Wittam 
and  his  vrife,  for  that  the  wife  malidously  intending  to  marry 
him,  did  often  affirm  that  she  waa  sole  and  unmarried,  and 
im]^rtaned  el  airenue  reguismi  the  plaintiff  to  marry  her ;  to 
which  affirmation  he  gave  credit,  and  married  her,  when  m 
fado  she  vras  wife  to  the  defendant ;  so  that  the  plaintiff  waa 
much  troubled  in  mind,  and  put  to  great  charges,  and  mueh 
damnified  in  his  reputation.  He  hsd  a  verdict,  but  no  judg- 
ment; for  by  Twtsden  J.  the  action  lies  not,  because  the 
'thing  here  done  is  felony :  no  more  than  if  a  servant  be  killed* 
the  master  cannot  have  an  action  per  qwod  eeroUium  amisil, 
^pwd  curia  concessii  (1  Sid.  375)» 

One  Carey  brought  an  action  of  trespass  ri  el  artnis  against 
Stephens,  for  casting  vrine  upon^his  velvet  doublet ;  and  well 
brought,  though  he  might  have  had  an  action  on  the  ease. 
(Noy,  48.) 

In  Fox's  Book  of  Martyrs,  there  is  a  story  of  one  Greenwood, 
who  lived  in  Suffolk,  that  he  had  perjured  himself  before  the 
Bishop  of  Norwich,  in  testifying  aeainst  a  martyr  who  was 
bomed  in  Queen  Mary's  time :  and  had  therefore  afterwards 
by  the  judgment  of  God,  his  bowels  rotted  in  him,  and  so  died. 
But  it  seems  this  story  was  utterly  false  of  Greenwood,  who 
after  the  printing  of  the  Book  of  Martyrs  was  living  in  the 
same  parish.  It  happened  after,  that  one  Booth,  a  parson, 
was  presented  to  the  living  of  that  parish  where  this  Green- 
wood dwelt :  and  some  time  after  in  one  of  his  sermons,  hap- 
penned  to  inveigh  severely  against  the  sin  of  perjury,  and 
cited  the  passage  out  of  ^z,  that  Greenwood  was  a  perjured 

Esrson,  and  was  killed  by  the  hand  of  God :  whereas  in  truth 
e  was  present  at  the  sermon  ;  and  therefore  brought  an  ac- 
tion on  the  case  for  calling  him  a  peijured  person :  and  the 
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defendant  pleaded  not  guilty;  and  Wray,  C.  J.,  laid  it  down, 
that  being  delivered  but  as  a  story,  and  not  with  any  malice 
or  intention  to  slander  any,  he  was  not  ffuiliy  of  the  words 
malicionsly.    (2  Cro.  91 ;  1  Roll.  87.J 

John  Walter,  Knight,  Lord  Chief  Baron,  a  profound  learn- 
ed man,  and  of  great  integrity  and  courage,  being  Lord  Chief 
Baron  by  patent  Primo  Caroii  miamdiu  «e  bene  gesserii^  fell 
Into  the  king's  displeasure,  and  being  commanded  to  forbear 
the  ezercisinj;  of  his  judicial  place  in  court,  never  did  exercise 
fW>m  the  beginning  of  Michaelmas  Term  quinti  Caroii,  until 
he  died,  tiz.,  the  ISth  of  November,  1630.  But  because  he 
had  that  office  quamdva  9e  bene  geeserii^  he  would  not  leave  his 
place,  nor  surrender  his  patent  without  a  scire  facias  to  show 
what  cause  there  was  to  determine  or  forfeit  it,  so  that  he 
continued  Chief  Baron  until  the  day  of  his  death.  (Cro. 
Car.  203.)  ^ 

Jacob  Hale,  the  famous  rope-dancer,  had  erected  a  stage  in 
Lincoln's  Inn  Fields :  but  upon  petition  from  the  inhabitants, 
there  was  an  inhibition  from  Whitehall.  And  upon  complaint 
to  the  judges  that  he  had  erected  one  ai  Channg  Croas,  he 
was  sent  for  into  Conrti  and  the  Chief  Justice  told  him  he 
understood  it  was  a  nuisance  to  the  parish ;  and  some  of  the 
inhabitants  being  in  court,  said  it  occasioned  broils  and  fight- 
ing, and  drew  so  many  rogues  to  that  f^aoe  that  they  lost 
things  out  of  their  shops  4^r[  afternoon.  Hales  said,  that 
in  8  Oar.  1,  Noy  prayed  a  writ  to  prohibit  a  bowling-alley 
erected  near  St.  Dunstan's  Church,  and  had  it.  (1  Mod.  76 ; 
and  see  2  Keb.  846.] 

One  Cos  was  confined  ad  curiam  viaus,  Franc  pteaii  ei  ba- 
fftmis,  because  he  put  on  his  hat  in  the  presence  and  in  con- 
tempt of  the  Court  of  the  Lord,  and  said,  **  he  cared  not  what 
he  could  do,"  and  hindered  the  business  of  the  Court  indDil- 
Her  96  gerena.    (1  Keb.  451  and  465,)^MonihIy  Law  Beporier. 


Dl  V.I8I0N    COU  RT8. 


10  OORRaSPONDEMIfl. 

J.U  QmmmnieaKomon  Ma  mtMeel  ^  DbpitSm  OmrU,  or  Aovtetv  any  rtUdien  fo 
Vhi'stam  OmrU,  art  iafiOwrt  lo  M  acUreMed  to  **Tht  JUUtort  qfUU  Leno  JomrnaL 
ihrrie  Atl  OJIet.** 

Law  Jourml,  Jbrtmio," 

DIVISION  COURTS. 
We  regret  that,  owing  to  ihe  indispoeidon  of  the  gen- 
tleman engaged  in  the  oompilatioa  of  the  '^  Diyiaion  Goart 
Manual/'  we  are  without  copy  for  publication  in  this 
number.  We  hope  in  our  next  issue  to  make  up  for  lost 
time. 


UPPER   CANADA    REPORTS, 


QUEEN'S  BENCH. 


Xyoifetf  4y  0.  Boarnidv,  lio^  BarrUUr^^law,  Bq^erter  to  the  Omrt 

HOLOOMB  n  ML.  T.  SUAW. 

fhjui    OiUetian  of  after  rttmn  of  eoOedor't  rvB— Plaaciln»— Cbiuel.  Acrft.  UjOL 

M.66»«MSi.  24;  90^108, 104, 110,  111,  Ul  ^ 


lAir  tho  eoUMtaB*!  tMfartho  jeer  hm  beta  fcnMlW  wtroiiaa  the  munleHwJUy 
eavaat  appoint  any  om  to  eollMi  the  mapolA  tasM  bj  dlitn«;  tMr  *>a«fcHfriii 
iMloogs  to  tlM  traararar.  • 

In  an  aeiloa  <^  repl«Ttii  ttia  daftndant  avowad,  fatttoc  cnX  the  atMMment  of  oar- 
tafa  tazaa  In  tha  dtj  of  Kingalon  tor  th  ymr  IBM  and  18M,  tha  dallTarr  of 
th0  43ollactor*a roU«  to  tlia  eollietor  Ibr  thoM  yaan. and  thtir  retorn  by  jtm, 
with  tha  Uxas  haralaafter  mentloiMd  appearing  unpaid :  that  ha,  the  defendant, 
vaa  dnlj  appolated  hr  reeolntlon  of  tha  floandl,  Inetaad  of  the  eolleetor  for  those 
jeaca,  to  oolleot  oertam  tasea  remalnin  c  unpaid  after  the  retor  i  of  laid  lolhi : 
that  eertain  penoaa  named  wara  aet  down  and  aiaeaMd  on  aaid  lolla  as  owner 
and  ooeopaat  of  eertain  real  t»ropertiy  tir  a  aum  mantionad»  pajaant  of  whieh 
was  dalj  demanded  by  tha  QoUaetor  of  Ihonyaan:  and  thai  at  thamUtlna 
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when,  ko^  (being  In  1801,)  the  deflmdant  took  tha  goods  In  qnaatlon  as  a  dlitieto 
for  Bttoh  taxee,  the  mme  being  In  the  pUintllTi  poeeemloB  on  the  mamleee  eo 
aaieemd.  SMt  on  demnrrer,  that  the  avowry  ahewed  no  defmea,  um  ooundl 
haTing  under  tlie  dreomatanoM  no  anthotttr  to  nwke  aneh  ^ipolntmant. 
The  irtaintifb  in  answer  to  the  arowiy  pleaded  sereral  pleae  denying  tha  awem 
mert  of  tiie  er  yonl  paKiea  aa  alleged,  to  whidi  the  defendant  repUed,  ao  fkr  aa 
it  might  ba  intended  tovely  oaany  error  inml<1  aaeeesmint^  that  tha  eoUaetor'a 
loUe  for  laid  yeara  were  made  out  by  the  dark  (torn  iha  aaaBennant  roUa  aa 
Anally  paeeefl,  and  the  aamaemante  In  qneaHoa  eorceetly  tnmaalbad.  BeU,  on 
demnrrer,  replkatton  bad. 

ReplcYin,  for  an  iron  safe,  office  chairs  and  tables,  ftc.,  alleged 
to  have  been  taken  by  the  defendant  on  certain  premises  known 
as  the  Marine  Bailwaj  Wharf  and  Stores,  situated  at  the  foot  of 
Gore  and  Earl  streets,  in  the  Citf  of  Kingston.  Writ  issned  on 
the  4lh  December,  1S61.  ,^^v 

Avowry,  that  in  the.yemt056  the  assessed  yearly  value  of  the 
whole  ratable  real  and  personal'  proper^,  in  the  manioipali^  of 
the  city  of  Kingston,  after  the  final  revision  of  the  assessments  for 
the  said  year,  1 865,  was  £77,000,  and  in  the  same  year  1866,  the 
mayor,  aldermen,  and  commonalty  (now  the  council  of  the  corpor- 
ation) of  the  city  of  Kingston,  in  council  assembled,  passed  a  by- 
law, sealed  with  the  seal  of  the  said  municipal  corporation,  and 
signed  by  0.  8.  Gildersleeve,  mayor,  and  head  of  the  said 
corporation,  who  presided  at  the  meeting  of  the  s^d  coancil  at 
which  the  said  by-law  was  passed,  and  by  M.  Flanagan,  clerk  of 
the  s^d  mnnioipal  corporation,  anthorising  the  raising  of  certain 
snms  of  money  for  the  lawful  purposes  of  the  said  municipality  by 
the  levying  and  collection  in  the  said  year,  1866,  of  certain  rates 
therefor,  as  follows,  namely,  &c.,  (specifying  the  sums  required 
for  different  purposes  and  respective  rates  &erefor,)  and  also  In 
the  said  year,  1865,  the  mayor,  aldermen  and  commonalty  (now 
the  council  of  the  corporation)  of  the  said  city  Kingston  In  council 
assembled,  passed  another  by-law,  sealed,  &c.,  as  before,  and 
authorising  the  levying  and  collection  in  the  said  year,  1866,  of  a 
certain  other  rate  of  seven  pence  in  the  pound  upon  the  said 
assessed  yearly  value  to  raise  the  sum  estimated  and  reqidred  by 
the  board  of  common  school  trustees  of  the  said  ci^  of  Kingston, 
in  the  said  year,  1866,  to  be  provided  by  the  said  mayor,  aldermen, 
and  commonalty  of  the  dty  of  Kingston,  for  the  said  year,  1866, 
•the  said  several  rates  so  anthorised  to  be  levied  and  collected  in 
and  for  the  said  year,  1856,  being  together  eqnal  to  8s.  2d.  in  the 
pound*  on  the  said  assessed  yearly  value  of  £77,000. 

And  the  defendant  avers  that  in  the  year  1869  the  assessed  yearly 
value  of  the  whole  ratable  teal  and  personal  property  in  the  said 
municipality  of  the  city  of  Kingston,  after  the  final  revision  of  the 
assessments  for  the  said  year,  1859,  was  $816,186,  and  in  the  said 
year,  1869,  the  mayor,  adlermen,  and  commonalty  (now  the  council 
of  the  corporation)  of  the  said  ci^  of  Kingston  in  council  assembled 
passed  a  by-law,  sealed,  &c.,  and  authorising  the  raising  of  certidn 
sums  of  money  for  the  lawful  purposes  of  the  said  munmip^fy  by 
the  levying  and  collection  in  the  s^d  year,  1859,  of  certain  rates 
therefor,  as  follows,  namely,  &c.,  (specifying*  as  before,)  being 
together  equal  to  nineteen  and  three  quarter  cents  in  the  dollar 
upon  the  said  yearly  assessed  value  of  $816,180. 

And  the  defendant  further  avers  that  the  clerk  of  the  said 
municipality  of  the  said  city  of  Kingston  for  the  sidd  years  1865 
and  1869,  made  out  collector's  rolls,  as  required  by  the  assessment 
laws  in  force  in  the  said  years  in  Upper  Canada,  tor  each  ward  in 
the  said  city  in  each  of  the  sdd  years  for  the  oollection  of  the  said 
raites,  in  accordance  with  and  founded  upon  the  said  several  by- 
laws in  that  behalf,  which  rolls  were  duly  deliviBred  to  the  collector 
for  the  said  respective  years,  and  returned  by  s^d  collector  as 
required  by  law,  the  t4xe8  hereinafter  mentioned  appearing  In  the 
said  rolls  for  the  sidd  years  for  Sydenham  ward,  in  the  siid  ci^ 
of  Kingston,  on  the  return  thereof  aa  remidning  unpaid :  and  the 
defendant  farther  avers  that  at  the  said  time  when,  &o.,  he  was 
a  collector  duly  and  by  a  resolution  in  that  behalf  of  the  said 
council  of  the  said  municipality  appointed  by  said  council  instead 
of  the  collector  for  the  said  respective  years,  to  collect  certain 
taxes  remaining  after  the  said  return  of  said  rolls  unpaid,  and 
amongst  others  the  collector's  rolls  for  Sydenham  ward,  for  the 
said  years  1866  and  1869,  were  delivered  to  the  defendant,  that  he, 
the  defendant,  might  collect  the  taxes  remaining  unpaid  therein 
from  the  person  or  persons  who  ought  to  pay  the  same,  which  nn* 
pidd  taxes  in  s^d  rolls  for  said  Sydenham  ward  for  the  said  years 
1865  and  1859,  incloded  and  contained  the  taxes  hereinafter 
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mentioiied ;  and  the  defeiMUnt  ayers  that  it  became  and  was  his 
duty,  in  Tirtae  ef  his  said  appointmeat  and  office,  to  colleet  the 
taxes  hereinafter  mentioned  of  and  from  the  person  or  persons 
who  ought  to  pay  the  same.  And  the  defendant  avers  that  on  the 
eolleetor's  rolis  for  Sydenham  ward  aforeeaid,  in  the  said  city 
of  Kingston,  ftrthe  sud  year  1865,  DonaM  Mcintosh  and  John 
Counter  are  set  down  and  assessed  as  occupant  and  owner  respeo- 
tifely,  as,  for,  and  in  respect  of  certain  real  property  situated  in 
the  said  ward,  being  a  part  of  the  real  property  in  the  said  ward 
known  as  the  Marine  Bailway  nroperty,  which  was  occupied  by 
the  said  Donald  Mcintosh  in  the  said  year  1856,  and  therein 
assessed  at  the  yearly  value  of  £100 ;  and  the  said  several  rates 
hereinbefore  particularly  mentioned  a»  authorised  to  be  levied  and 
collected  in  the  said  year  1856,  under  the  said  by-law  passed  by 
the  said  council  in  that  year,  and  contained  and  set  down  in  the 
said  rolls,  amounting  in  all,  as  is  hereinbefore  stated  and  shewn, 
to  three  shillings  and  two-pence  in  the  pound,  did  on  the  said 
assessment  of  £100  yearly  value  come  to  and  make  the  sum  of 
£16  168.  8d.,  which  was  the  tax  for  the  said  year  1856,  rated, 
Assessed,  and  set  down  on  the  said  roll  fbr  the  said  ward  to  and 
Against  the  Hdd  Donald  Mcintosh  as  occupant,  and  the  said  John 
Counter  as  owner,  of  the  said  part  of  the  afbresaid  real  property, 
known  as  the  Marine  Bailway  property,  so  oecupied  in  the  said 
year  1866,  by  the  said  Donald  Mcintosh  as  aforesaid. 

And  the  defendant  further  avers  that  tho  said  Donald  Mcintosh 
and  John  Counter,  in  the  said  year  1866,  were  both  residents  of 
and  within  the  said  municipaHtj,  and  that  they  did  not  nor  did 
dther  of  them  send  children  to,  or  support  by  subscribing  thereto, 
anjy  sepamte  school  for  protestants  or  coloured  persons,  within  the 
said  mummpality  in  the  said  year  1865,  and  that  they  did  not,  nor 
^d  either  of  them,  on  or  before  the  first  day  of  February,  in  the 
Sidd  year  1856,  give  to  the  clerk  of  the  sud  municipality  notice 
that  they  or  he  were  or  was  Roman  Catholics  or  a  Roman  Catholic, 
and  sup|>orters  or  a  supporter  of  a  BU>man  Catholic  Separate 
School,  within  the  sidd  munic^|ity. 

And  the  defendant  farther  avers  that  payment  of  the  sum  of 
£16  16s.  8d.  taxes,  as  aforesaid,  so  psyable  by  the  said  assessed 
persons,  or  either  of  them,  was  duly  demanded  in  the  manner 
required  and  prescribed  by  law,  by  the  collector  of  the  said  mu- 
ideipality  for  the  said  year  1856 ;  and  the  defendant  Airther  avers, 
that  at  the  said  time  when,  Aa,  the  said  real  property,  in  respect 
of  which  the  ssid  assessment  was  made  to  and  agunst  the  said 
Donald  Mcintosh  and  John  Counter,  was  occupied  by  the  sud 
plaintiifk,  who  were  occupants  thereof  within  the  meaning  of  the 
assessment  laws  in  force  in  Upper  Canada,  and  who  £en  had 
thereon  and  in  their  possesion  the  said  goods  in  the  declaration 
mentioned ;  and  the  defendant  says  that  the  said  sum  of  £15  lOs. 
8d.  taxes,  as  aforesaid,  then  still  being  unpaid,  and  fourteen  days 
having  dapsed  from  the  time  payment  of  the  same  had  been  duly 
demanded  as  aforesaid,  without  the  same  having  been  paid,  he,  the 
defendant,  at  the  sidd  time  when,  &c,  and  in  the  performance  of 
his  duty  in  that  behalf,  and  justiy,  &c.  took  tiie  said  goods  in  tiie 
declaration  mentioned,  the  same  being  then  on  the  said  premises 
In  respect  of  which  the  said  assessment  was  made  and  in  the  said 
plaintdb'  possession  thereon,  as  he  lawftilly  might,  as  and  for  and 
in  the  name  of  a  ffistress  for  the  said  sum  of  £16  lOs.  8d.  taxes 
aforraaid,  80  rated,  assessed,  and  imposed  as  aforesaid,  and  re- 
maning due  and  unpaid  at  iht  sidd  time  when  as  aforesaid,  and 
so  assessed  and  set  down  in  the  said  roll,  to  and  against  the  said 
DonaW  Mcintosh  and  Joihn  Counter,  as,  for,  and  in  respect  of  tiie 
tM  real  property,  as  the  occnpant  and  owner  of  the  same  as 
afores^d,  to  and  for  tiie  said  year  1866,  as  appears  V  the  said 
2  i.  ^^^^^^'^  *»*  ""^  defendant  prays  judgment,  and  a  return 
<f  the  said  goods,  wlfli  his  damages,  Ac,  accordiAg  to  Qie  form  of 
ge  utatnte  in  Mch  oaae  made  and  provided,  to  be  a^ludged  to 

Thenvowty  eontslned  a  statement  In  the  same  terras  as  to  the 

i!II!?*?1S*  ^j?'  ^•*Rf  ^®*^»  ***•  P*^  <>'  «^*  ^^'•riw  Railway. 
against  Hooker  ft  Pridham  as  occupants,  and  A1e»ader  Campbell 

as  owtt^  and  that  the  amount  being  unpaid,  being  $138  26c.,  Uie 

oerendant  seised  tiie  said  property  as  a  distress  for  tiie  same. 

BMe  and  Alekaoder  Campbell,  as  oeetipant  and  oi^r  of  anotiier 


part  of  tiie  said  Marine  Railway  property ;  and  the  return  of  the 
collector's  roll  by  the  collector  of  rates  for  1859,  the  amount  ap- 
pearing unpaid  thereon  after  demand  made  according  to  law  by 
the  collector  for  that  year,  were  stated  in  the  same  manner  in  al! 
respects  as  with  respect  to  the  assessment  of  1856. 

The  plaintiffs  pleaded  eight  pleas  to  the  avowry,  as  follows : 

1.  That  the  said  clerk  of  the  said  munioipalitr  of  the  said  city 
of  Kingston  for  the  said  years  1866  and  186^,  did  not  make  out  the 
collector's  rolls,  as  required  by  the  assessment  laws  in  force  in  the 
said  years  in  Upper  Canada,  for  each  ward  in  the  said  city  in  each 
of  the  said  years,  as  in  the  said  avowry  of  the  defendant  is  alleged. 

2.  That  the  collectors  for  Svdenham  ward  for  each  of  the  said 
years  1856  and  1859  did  not  duly  return  the  said  collector's  rolls 
for  the  Sidd  respective  years,  as  required  by  law,  as  in  said  avowry 
is  alleged. 

8.  That  Donald  Mcintosh  and  John  Counter  were  not  set  dcwn 
and  assessed  on  said  collector's  roil  for  Sydenham  ward,  in  said 
oi^  of  KInston,  for  said  year  1866,  as  occupant  and  owner  respec- 
tively, for  and  In  respect  of  certain  real  property  deseril>ed  in 
said  avowry,  as  is  tfaercln  alleged. 

4.  That  the  sum  of  £16  18s.  8d.,  mentioned  in  said  avowry  i^ 
the  defondaot  as  the  tax  for  the  said  ytut  1866,  for  the  said 
premises,  vraa  mot  rated,  assessed,  and  Set  down  to  and  agatest  tfaa 
said  Donald  Mdatosh  as  ooeupanA,  and  the  said  John  Cennter  as 
owner  of  the  same,  as  in  the  ssid  avowry  is  alleged. 

6.  That  in  tiie  coOedor's  roU  for  Sydenham  ward  for  the  said 
year  1859,  Hooker  4  Pridham  and  Alsttader  CampbeU  are  not 
set  down  and  assessed  as  occupants  and  ownen  reepectivety  for 
and  in  respect  of  certidn  real  property  in  said  avowry  described, 
as  is  therein  alleged. 

6b  That  the  sum  of  $188  26o.  mentioned  in  the  said  avowry  an 
the  tax  for  the  said  yesr  1859  fer  the  said  premises,  was  not  rated, 
set  down  and  assessed  in  said  last  mentioned  collector's  roll,  to 
and  against  the  said  Hooker  &  Pridham  as  occupants,  and  the 
said  Alexander  CampbeH  as  owner  of  the  said  land,  as  in  the  nid 
avowry  is  alleged. 

7.  That  on  the  collector's  roll  for  Sydenham  ward  for  the  said 
year  1859,  K.  M.  Rose  and  Alexander  Campbell  are  not  set  dovm 
and  assessed  as  occupant  and  owner  respectively  as  and  for  certidn 
real  property  in  the  third  part  or  count  of  the  sitid  avowiy  men* 
tioned,  as  is  therein  alleged. 

8.  That  the  sum  of  $69  26e.,  mentioned  in  the  said  pari  or  eooat 
of  the  said  avowry  aa  the  tax  for  the  said  year  1869  for  the  said 
premises,  was  net  rated,  assessed  and  set  down  in  said  last  men- 
tioned collector's  roll,  to  and  agunst  the  sidd  R.  M.  Rose  aa 
occupant,  and  the  said  Alexander  CampbeU  as  owner,  of  the  said 
lead,  as  in  the  said  avowry  is  alleged. 

They  Ifcen  demurred  to  the  three  parts  or  counts  of  the  avowry 
as  bad  in  substance,  on  the  groand  that  the  cisnumstanccs  mentioned 
do  not  aiford  a  justification  in  law  for  Uking  the  plaintiffs'  goods 
in  the  year  1861,  by  way  of  distress  for  taxes  assessed  in  1856 
against  Donald  Mcintosh  and  John  Counter  (or  in  1869  against 
Hooker  &  Pridham,  and  Alexander  Campbell,  or  against  R.  BL 
Rose  and  Alexander  Campbell)  inasmuch  as  the  remedy  for  the 
recovery  of  taxes  by  distnas  of  goods  is  naly  given  by  law  against 
the  pereons  who  have  been  assessed  for  such  taxes,  and  from  whose 
the  same  have  been  demanded,  and  not  against  future  owners  or 
occupants,  and  it  appears  ft-om  the  avowry  that  Donald  Mcintosh 
and  John  Counter,  and  not  the  plaintiffs,  were  the  parties  assessed 
for  1866  for  said  taxes,  (and  Hooker  &  Pridham,  and  Alexander 
CampbeU,  and  R.  M.  Rose  and  Alexander  CampbeU,  for  1869,)  and 
flrom  whom  the  payment  thereof  was  demanded. 

That  the  remedy  by  distress  for  taxes  did  not  at  tiie  time  when, 
&o.,  exist  aflainst  any  peraon  whatever,  beoame  it  does  not  appear 
tiiat  the  ooUeotor  for  the  yean  1866  or  1859  did,  on  or  before  tiie 
14th  of  December,  in  either  of  tHese  yearii  return  his  roU  to  tha 
city  bhamberiain,  nor  that  any  rescOufion  was  passed  by  thscoun- 
oil  of  tiie  city  «f  Ktegeton  appointing  any  otiMr  latter  day  for  tha 
return  of  such  roll  to  the  city  chamberlain,  and  because  pending 
such  return  the  city  oounoU  had  no  power  to  appoint  n  pexsoa 
instead  of  the  collector  to  collect  the  unpaid  texes  by  distress  ; 
and  becsuse,  if  any  such  person  could  ever  have  been  appointed 
by  resolution,  it  should  have  been  immediately  after  the  dsy  fixed 
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for  the  return  of  ooUeotor'a  roll  for  eaoh  of  the  said  years,  and  not 
after  the  lapse  of  aereral  years. 

A  farther  objection  was  urged  to  that  part  of  the  arowiy  relat- 
ing to  the  rates  for  1866,  assessed  against  Mcintosh  as  occupant, 
and  John  Counter  as  owner,  that  it  does  not  appear  by  the  avowry 
that  the  word  ''owner^  was  added  to  the  name  of  John  Counter 
or  Donald  Mcintosh  on  the  assessment  roll,  or  the  word  *'  occu- 
pant" to  either  name,  and  that  therefore  the  taxes  fbr  1866  cannot 
by  l*w  be  reooTcred  in  any  way  from  those  who  hare  since  that 
year  owned  or  occupied  such  property ;  and  a  similar  oljeotion  was 
taken  to  the  othe^  ports  of  the  avowry. 

The  defendant  replied  to  the  first,  third,  fourth,  fifth,  rixth, 
serenth,  and  dghth  pleas  to  the  aTOWry,  so  far  as  it  nmy  be  in* 
tended  to  rely  under  the  same,  or  one,  or  either  of  them,  upon  any 
supposed  defect  or  error  committed  in  or  with  regard  to  the  said 
assessments  in  the  rolls,  er  so  far  as  any  sueh  defSel  or  error  may 
be  otjeeted  against  the  Talidily  of  any  add  assessments,  that  the 
oolleetor's  rolls  for  Sydenham  ward,  for  the  sidd  years  1866  *and 
1869,  in  the  introduetery  part  to  and  in  the  atowries  mentioned, 
were  made  out  by  the  said  cleric  from  the  asseesmeai  rolls  for  said 
ward  for  the  yetfrs  1866  and  1869,  as  finally  passed  by  the  respective 
courts  of  reidsion  for  the  said  city  of  Kingston,  for  the  said  years 
respectlTely,  and  amended  by  the  judge  of  the  county  oeurt  of  the 
united  oounties  aforesMd  on  appeal,  and  certified  by  the  s^d  derlc, 
and  the  said  assessments  mentioned  in  said  avowties  are  correctly 
transcribed  from  the  said  assessment  roUsy  as  oontained  therein, 
into  the  coUeetoi^s  rolls  as  aforesaid. 

The  plaintiffs  demurred  to  this  replication^  on  the  grounds. 

1st. .  That  the  said  replication  seeks  to  ndse  an  Immaterial  issue. 

2nd.  That  it  is  a  departurs  from  the  defendant's  UYOwry  in  this, 
that  it  admits  the  truth  of  tbe  pleas,  which  are  direct  traverses  of 
allegations  contained  in  the  defendant's  avowry. 

8rd.  That  the  mere  fact  that  the  collector's  roll  is  correctly 
transcribed  from  the  assessment  roll  is  of  no  avi^  where  both  rolls 
are  equally  defective. 

Albert  Prince  and  Kirlqfatriek  for  the  plaintiifs. 

Read^  Q.C7.,  and  J^/new,  contra,  cited  Jarpie  v.  Brooke,  11 U.  C. 
Q.  B.  290 ;  Newherry  v.  SUphene  eLal,,  16  tJ.  C.  Q.  B.  66 ;  MeBride 
V.  Oardkam,  8  U.  C.  C.  P.  296 ;  Spry  v.  MeKensie,  18  U.C.Q.B.  161 ; 
looter  V.  Page,  lb.  827 ;  McLean  v.  Farretl,  21  XT.  C.  Q.  B.  441. 

[Hagarty,  J.,  referred  to  Sargant  v.  The  (Sty  of  Toronto,  12  C. 
P.  186,  not  then  report^.] 

Consol.  Btats.  U.  C,  eh.  66,  sees.  9, 19,  21,  22,  28,  24,  26,  61, 
98,  96,  97,  99, 102,  1«^  110,  111,  112,  were  referred  to  In  the 
argument. 

MoLbait,  C.  J. — ^The  defmdant  diews  by  his  avowry  that  certain 
rates  were  assessed  in  1866  against  Donald  Mcintosh  and  John 
Counter,  and  in  1869  agidnst  Hooker  and  Pridham,  as  oecupants, 
and  Alexander  Campbell  as  owner  of  part  of  tho  Marine  Railway 
premises,  and  R,  M.  Rose  as  occupant  and  Alexander  Campbell  as 
owner  of  another  part  of  tiie  same  premises,  and  be  alleges  that 
the  oolleetor's  rolls  containing  the  assessment  against  these  several 
parties  for  the  years  mentioned  were  didy  returned,  and  (hat  <m 
such  rolls  the  amount  assessed  against  the  |>arties  respeetlvely 
appeared  to  be  due  and  unpaid : — that  being  so  doe  and  unpaid  hs 
was  appointed  colleetor,  and  the  roUs  shewing  the  same  to  be  dae 
were  placed  in  his  hands  to  enable  him  to  ooUect  such  arrears 
from  the  pereoH  or  pereone  who  ought  to  pay  th4  eam^  .*— 4hat  the 
same  having  been  demanded  from  the  parties  whose  names  appeared 
on  the  collector's  roll,  and  the  same  remaining /oifHMn  dmye  wifMwtf 
after  such  demand  by  the  ootteetore  for  1866  and  1869,  and  the 
plaintiflfw  bemy  in  poeeeeekm  of  the  premiass  for  whioh  the  lates 
were  dne,  and  the  goods  being  on  the  premises^  tiia  defandant 
aaised  them  by  way  of  distress  for  such  rates. 

The  94ti&  section  of  the  act  fbr  the  asssssmeni  o€  property 
ConsoL  SUts.  TJ.  C,  ch.  66,  requires  that  a  eoUeetor  shall  oaii  at 
Isast  once  on  the  person  taxed,  or  at  his  plaos  of  resideaoe  or 
place  of  budnees,  if  within  the  municipality,  and  shall  demand 
payment  of  the  taxes  payable  by  such  person.  Then  the  96th 
aeotion  provides  that  if  payment  be  not  made  the  colleetor  may, 
after  the  lapse  of  fourteen  days  after  sueh  demand,  levy  the  same, 
with  costs,  by  distress  of  the  goods  of  the  person  who  ouyht  to  pay 
the  eame,  or  of  any  goods  and  chattels  in  hie  poeeeeeion  wherever 
the  same  may  be  found  within  the  county. 


The  defendant  states  his  own  appointment  as  oolleetor.  Instead 
of  the  collectors  for  1866  and  1869,  but  he  does  not  allege  that  he 
ever  made  any  demand  of  the  rates  in  arrear  fh>m  the  person  who 
ought  to  pay  the  euTne,  though  he  had  no  authority  to  ooUeot  from 
any  one  but  the  person  who  ouyht  to  pay  the  amount  assessed. 
He  contents  himself  with  alleging  that  the  oolleotors  for  1866  and 
1869  demanded  the  rates  from  the  parties  whose  names  were  on 
the  roll,  and  because  fourteen  days  expired  after  tiieir  several 
demands,  and  the  taxes  were  not  then  paid,  he  seised  the  goods  of 
the  plaintifb  on  the  premises.  *  The  defendant  does  not  allege  thai 
the  plaintiffs  were  the  persons  who  ouyht  to  pay  th>  rates  in  arrear, 
but  assumes  that  because  they  were  occupying  the  premises  in  the 
latter  part  of  1861,  and  had  goods  in  thehr  storehouse,  they  were 
the  pereone  who  ought  to  pay  taxes  assessed  and  demanded  in  1866 
by  some  former  collector  as  taxes  dne  by  Mcintosh  and  Counter, 
and  in  1869  as  taxes  due  by  tiie  occupants  and  owner  in  that  year. 
Surely  it  did  not  require  any  great  extent  of  judgnient  to  point 
out  that  the  rates  ought  to  be  pidd  by  the  persons  who  oocupisd 
or  owned  the  premiees  during  these  years,  and  thai  they  were  ti^a 
persons  legally  Uable  for  them. 

Against  them  the  collector  of  1866,  after  demanding  payment, 
might  at  any  time  after  fourteen  days  have  proceeded  by  distress, 
and  he  might  have  seised  any  goods  which  he  could  have  found 
within  the  united  counties  of  Frontenao,  Iicnnox,  and  Addington, 
belonging  dther  to  the  occupants  or  the  owner.  But  instead  of 
the  remedy  ag^nst  these  parties  being  pursued  within  a  reasonable 
period,  the  collection  In  one  instance  is  deferred  for  a  period  of 
six  years,  and  in  another  nearly  two  years,  until  the  premises  are 
owned  and  occupied  l^  other  parties,  and  they  are  attempted  to 
be  held  liable,  beeauee  they  hold  the  premieee,  for  the  taxes  of  pre* 
rions  occupants  and  owners.  Th^  are  not  only  regarded  as  the 
persons  who  ought  to  pay  the  taxes  due  bv  others  six  years  ago, 
which  might  have  been  otherwise  collected  long  mnce,  but  it  is  not 
even  thought  necessaiy  by  the  defendant  that  he  should  make  a 
demand  of  them  from  die  plaintiff^  before  proceeding  to  distrain. 
Now  it  is,  I  think,  quite  plain  that  the  defendant  in  the  first  place 
had  no  right  to  distrain  without  a  demand  by  himself  personally 
as  colleetor,  and  that,  if  he  had  anv  right  to  distrain  agidnst  any  < 
one  under  his  appointment,  the  plamtins  were  not  the  penonswAo 
ouyht  to  pay  the  rates  in  airear. 

The  deiHidaa*  aUegea  that  he  was  appointed  to  eoUect  Iha  rate» 
in  anear,  instead  of  the  eoUectors/or  1866  and  1869,  and  he  pro- 
fesses to  ha  eon»im$mff  the  levy  and  eoUaetion  of  the  taxes  anpiud 
to  these  eoUeotors;  bat  in  my  pinion  section  104  of  the  Assess- 
sNttt  Aotglvsa  no  power  (after  the  relU  have  been  returned  to  the 
oolleotors)  to  the  etty  eounoll,  after  a  lapse  of  ee^eral  yeare,  to 
appoint  a  person  instead  of  the  funsar  ooUeotoxs  to  €OtUin,ue  their 
prooeedings. 

That  ssotion  was  Intonded  to  give  to  the  oeunoll  powor,  by 
resolution,  to  aiathorlse  the  same  coUeator,  or  any  other  person  in 
his  stead,  to  eontinae  oolleetions  widsh  were  being  made,  but 
whioh  had  not  been  completed  at  the  time  apppolnted  for  the  retam 
of  tlie  oolleetor's  roll.  Bat  to  supposs  that  it  ooafsra  upon  a 
eoundl  the  same  power,  after  the  lapse  of  any  number  of  years, 
seems  to  me  to  be  most  absurd.  If  that  were  so,  then  the  102nd 
section,  authorising  taxes  which  cannot  otherwise  be  reoovsMd  to 
be  recovered  wUh  intereet  and  «os<ff  as  a  debt  doe  to  the  local  muni- 
dpaU^,  and  the  107tii  section,  which  makes  taxes  which  have 
nooroed  on  Umd  a  lien  on  suoh  land,  having  prefmaoe  oter  any 
cimm.  Hen,  privilege,  or  Sneumbraaea  af  any  party,  axoept  th^ 
Crown,  and  not  requiring  registration  to  pfresarva  it,  would  ba 
superflnoQS.  If  sosummary  a  mode  «fpPoaeedbigooiiUiba  adopted^ 
and  the  party  in  possession  at  the  expiration  of  any  nnmbar  ef 
years  oould  be  hm  responsible,  the  Icmgfr,  and  mote  eacpeBSiva> 
and  mom  dilatory  mode  would  seldom  ba  adopted  for  the  reaoveiy 
of  taxes  in  arrear. 

Having  failed  to  oellect  the  taxes  of  1866  and  :1869,  the  only 
mode  of  prooeedlng,  as  it  appears  to  me,  was  hy  action  against  the 
persons  who  ought  to  pay  them,  and  if  the  taxes  are  diewn  to  ba 
unpaid  after  every  legal  exertion  to  recover  them  before  the  re* 
turn  of  the  collector's  roll,  the  lands  temsin  liable,  and  may  be 
sold  on  execution  as  in  any  other  sniti  no  matter  yihp  may  havO 
I  become  the  owner  in  the  meantime. 
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I  think  it  is  quite  olesr  that  the  plidntiffii  are  entitled  to  jadgment 
on  the  demorrer  to  the  aTowries. 

Ab  to  the  demurrer  to  the  replication  of  the  defendants  to  the 
■everal  pleas  <^  the  plaintiffs,  and  the  issue  thereby  intended  to  be 
raised  in  reference  to  the  aasMiment  rolls,  it  appears  to  me  that 
the  plaiotilb  are  equally  entitled  to  jadgmenC.  ^he  plaintiffs 
•imply  take  issue  on  the  Tarions  facts  set  forth  in  the  ayownr, 
some  of  irhioh  are  facts  irhich  operate  in  favour  of  the  plaintiffs, 
but  the  deflindants  certainly  can  have  no  right  to  nuse  any  other 
issue  not  raised  by  the  pleas. 

Bmurs,  J. — It*  does  not  appear  to  me  the  defendant  has  shewn 
any  legal  anthoriw  in  the  ayowry  pleaded  for  distraining  the 
plainti&'  goods.  He  relies  chiefly,  first  upon  the  24th  section  of 
the  Assessment  Act,  ConsoL  Btats.  U.  C,  cb.  56,  irhioh  enacts  that 
'*  irhen  the  land  is  Bsseesed  against  both  Uie  owner  and  occupant, 
the  assessor  shall  on  the  roll  add  to  the  name  of  the  owner  the 
word  **  owner,"  and  to  the  name  of  the  occnpant  the  word  **  occu- 
pant," and  the  taxes  may  be  recoTcred  ft-om  either,  or  fh>m  any 
future  owner  or  occupant,  saving  his  recourse  against  any  other 
person ;  and  secondly,  upon  the  proTisions  of  the  104th  section, 
luring  the  council  power  to  appoint  the  collector  or  any  other 
person  to  collect  taxes  where  the  collector  has  fkiled  or  omitted  to 
eollect  the  taxes  by  the  14th  of  December  in  each  year. 

The  first  matter  for  consideration  is  what  is  the  true  meaning 
of  the  expression,  that  the  taxes  may  be  recovered  from  any  future 
owner  or  occupant,  and  the  expression  in  the  06th  section,  '*  the 
tilUetor  $ktUl  Uvjt  the  eame  with  cottSf  hy  dietreee  of  the  ffooda  and 
thattde  of  the  pereou  who  ou^ht  to  pixy  the  eame."  Are  they  to  be 
construed  with  reference  to  the  time  during  which  it  may  be  said 
the  collector's  roll  is  in  force  for  each  year's  taxes,  or  are  they  to 
he  understood,  as  the  defendant  contends  for  in  this  case,  as  ex- 
tending OTer  and  ooTering  any  length  of  time,  so  that  the  plaintiffs' 
goods  are  liable  to  be  distrained  upon  for  taxes  assessed  to  another 
person  in  respect  of  the  property  nx  years  before,  and  the  property 
haTing  passed  through  the  hands  of  several  persons,  perhaps,  in 
the  meantime  t  I  entertain  no  doubt  what  tiie  proper  meaning 
is. 

By  the  49th  section  the  assessors  are  directed  to  complete  their 
rolls  in  every  year  between  the  1st  of  Februaiy  and  such  day,  not 
later  than  the  1st  of  May,  as  the  council  of  the  municipality  ap- 
points. The  assessor  of  course  sets  down  in  his  roll  the  facts  in 
regard  to  owners  and  oconpiers  aa  he  finds  them  at  the  time  he 
makes  the  assessment  Between  that  time  and  the  time  the 
collector  should  return  the  roll,  under  the  108rd  and  104th  sections, 
the  property  assessed  may  have  changed  both  ownership  and 
occupancy,  by  sale,  devise,  or  in  various  other  ways,  and  in  such 
cases  the  new  owner  or  occnpant  may  bo  sidd  to  be  the  proper 
person  or  party  to  pay  that  year's  taxes. 

The  106th  section  directs  that  the  collector  shall  state  in  his 
return  of  the  roll  the  reason  why  ho  could  not  ooUect  that  year's 
taxes,  and  if  there  be  no  property  to  distrain,  should  say  so.  The 
land  is  not  thereby  excused  those  taxes,  for  the  107th  section 
enacts  that  it  shall  be  a  special  lien  upon  it,  and  therefore  it  would 
he  incumbent  upon  a  purchaser  to  make  enquiry,  for  the  land  itself 
would  be  liabie  to  be  sold,  but  that  is  a  Tory  different  matter  from 
distraining  a  purchaser's  goods  after  a  lapse  of  half  a  dosen  years 
for  the  unpida  taxes. 

The  avowry  states  that  the  collector  for  the  years  now  claimed 
returned  the  ndls  as  required  by  law.  The  111th  section  of  the 
act  enaots  that  after  the  oollectoPs  roll  has  been  returned  no  more 
money  on  account  of  the  arrears  then  due  shall  be  received  biy  any 
officer  of  the  munidl^Uly  to  which  the  roll  relatee,  and  the  112th 
•eotion  declares  that  the  collection  of  the  arrears  shall  thenceforth 
belong  to  the  treasurer  of  the  county  alone.  If  the  provisions 
of  the  statute  have  been  carried  out  in  respect  to  the  non-payment 
of  the  taxes  for  1865,  the  treasurer  of  the  county  may  now  be 
taking  the  steps  he  is  directed  to  do  to  seU  the  land,  at  the  same 
time  uiat  the  defendant,  under  the  authority  he  says  he  has  from 
the  municipal  council  of  Kingston,  is  selling  the  goods  of  the 
plaintiffs  for  the  same  taxes. 

This  brings  me  to  the  next  matter  for  consideration,  namely, 
the  allegation  in  the  avowry,  that  in  the  year  1861  the  defendant 
was  appointed,  by  a  resolution  of  the  council,  to  collect  the  unpaid 
taxes  remaining  upon  the  rolls  of  1855  and  1859,  «nd  to  collect 


them  from  the  person  or  persons  who  ought  to  pay  the  same.  The 
defendant  relies  upon  the  104th  section  as  the  authority  for  tho 
council  deputing  him  now  to  make  collection  of  those  taxes,  and 
it  would  seem  that  it  is  imagined,  by  combining  such  an  authority 
with  what  is  enacted  in  the  24th  section  of  the  act,  that  a  power 
exists  by  which,  as  exercised  in  the  Way  stated  here,  the  goods 
and  chattels  of  a  strangef  may  be  rendered  liable  fe  the  unpaid 
assessments  agunst  another  person,  after  the  lapse  of  any  nittiber 
of  years. 

The  provisions  of  the  103rd  and  104th  sections,  when  combined 
in  the  same  act,  are  not  altogether  consistent  with  each  other. 
The  first  of  these  names  the  14th  of  Deoember  in  each  year,  or  not 
later  than  the  1st  of  March  in  the  next  year,  as  the  council  may 
appoint,  when  the  collector  shall  make  his  final  return  of  the  roU 
to  the  treasurer,  whereas  the  latter  section  says  that  in  case  the 
odleetor  does  not  eollect  the  taxes  by  the  14th  December;  or  such 
other  day  appointed  by  the  council,  the  council  may  by  resolution 
authorise  the  collector,  or  any  other  person  in  his  stead,  to  conti- 
nue tiie  levy  and  coliectien  of  the  unpaid  taxes,  but  no  such  reso- 
lution shall  alter  or  altect  the  duty  of  the  collector  to  return  hia 
roU.  These  provisions  were  consistent  enough  with  each  other 
when  they  were  respectively  enacted,  because  they  were  enacted 
in  different  years.  The  first  was  by  16  Vic.  cap.  182,  see.  46,  and 
that  gave  the  council  authority  to  extend  the  time  of  payment  of 
the  taxes  from  the  14th  of  December  to  the  1st  of  Maroh  in  the 
following  year,  and  for  the  time  of  making  the  final  return  of  the 
roll  to  such  period.  The  second  prorision,  which  was  enacted  by 
18  Vic.  cap.  21,  see.  8,  gave  the  council  authority  to  extend  the 
time  for  making  the  return  still  further,  and  authority  also  to  ap- 
point another  person  instead  of  the  collector  of  the  year  to  eolleca 
the  unpdd  taxes.  In  order,  however,  to  show  that  it  was  the 
same  years  roll  that  was  being  dealt  with,  and  reacBng  the  two 
sections  together,  as  they  should  be,  that  it  was  a  proriuon  for 
extending  tiie  time  of  collection  and  final  return  of  the  collector'n 
roll,  the  tegislature  use  the  expression  that  the  new  or  additional 
power  given  to  the  council  was  in  order  to  continue  the  levy  and 
collectian  of  the  unpaid  taxes,  but  that  authority  shonld  not  niter 
or  affsct  the  duty  of  the  collector  to  return  his  rolL  We  hare  acted 
npon  that  riew  of  the  subject  fik  the  several  cases  dted  in  the 
argument,  and  have  held  that  so  long  as  the  eollector  held  the  roll 
not  returned,  and  time  ^ven,  his  authority  to  cotloct  remained  in 
force. 

In  the  present  case  it  Is  admitted  that  the  collectors  for  the  years 
1866  and  1859  have  returned  the  rolls  of  those  years  according  to 
law,  but  it  is  contended  that  the  council  has  the  authority  to 
appoint  a  person,  notwithstanding  the  return  of  the  roll,  to  collect 
the  unpaid  taxes  of  those  years,  and  make  the  goods  of  a  stranger 
to  the  lands  assessed  in  those  years  liable  for  It  It  is  unneoe»- 
sary  in  this  case,  I  think,  to  express  any  opinion  to  what  sxtent 
the  legislature  meant  the  24th  section  and  the  power  given  to  the 
collector  by  the  96th  section  to  be  carried,  in  making  the  goods  of 
persons  other  than  those  appearing  upon  the  assessment  roll  liable 
for  the  taxes,  beyond  the  time  within  which  the  collector  should 
return  his  roll,  for  the  case  may  be  decided  upon  the  effect  of  the 
110th,  111th  and  112th  sections  of  the  act,  which  place  the  power 
of  collecting  unpaid  taxes  after  the  roll  has  been  returned  in  other 
hands  than  the  collectors  of  the  municipality.  After  the  collector's 
return  of  the  roll  the  municipal  council  of  Kingston  had  no  autho- 
rity to  appoint  any  one  to  pollect  any  of  the  unpaid  taxes ;  the 
duty  of  collecting  the  unpaid  taxes  from  the  land  belonged  to  the 
treasurer. 

HAOamrr,  J.— The  avowry  distinctiy  avers  that  the  oolleotor's 
rolls  for  the  years  1865  and  1859  respectively  were  returned  by  the 
collector  as  required  by  law,  and  that  after  the  return  thereof  the 
defendant  was  appointed  by  the  council  as  collector  to  coUeot  the 
taxes  unpaid  thereon. 

I  am  of  opinion  that  after  the  format  return  of  the  roll  by  the 
collector,  it  is  not  in  the  power  of  the  council  to  appoint  any  per- 
son to  collect  the  unpaid  rates  by  distress  and  sale.  Another 
course  is  pointed  out  by  the  statute  to  enforoe  payment,  by  sale  of 
the  land. 

Mr.  Justice  Bums  has  entered  ftiUy  Into  these  points,  and  I 
oononr  in  his  opinion. 
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Tbe  plaintifFs  do  not  apparently  rely  on  this  bar  to  the  defen- 
dant's proeeedings,  as  their  demurrer  does  not  object  to  the  aTOwry 
on  this  ground,  and  in  their  pleas  they  aotoally  trarerse  the  fact 
of  the  rolls  being  returned  as  alleged  in  the  arowry. 

We  eannot,  however,  pass  o?er  the  statementi  fatal  as  ve  deem 
it  to  the  defendant's  Justification. 

Judgment  for  the  plaintiib  on  demurrer. 


COMMON  PLEAS. 


{Beforiti  ^  B.  &  Jona,  Esq,  Barritter^Law,  Bq^ortar  to  Oti  Cbttrt,) 
SmABT  ▼.   TBI  NlAQAEA  AHD  DlTROIT  BlVlBS   BaILWAT  Co. 


AbU,  that  aa  «adorwmnit  od  a  tnrtt of  maBMnis  m  Mlowa:  *«  1861,  Deo. Slut 
To  telaaee  of  Mooont  do*  and  ovlof  bj  the  wttUa-iuunMl  dafuiduits  at  tUs 
dat«  for  work  and  labour  dona  and  parfbrmed  by  theplalntlff  for  the  defendanta 
at  thdr  rfqneat,  and  for  moneys  paid  by  the  ^ntiff  for  tbe  Otfoiidaiit  at  their 
Uka  r«iaoet»  $bJMO  ^T,**  wtth  the  nettal  claim  for  laleMat  Ihm  that  data,  «m 
«  aoSeieBt  endoiaiaMot  to  entitle  tha  plaintiff  to  eiga  Judgment  on  defonlt  of 
appearance,  and  on  a  motion  to  set  aside  the  Judgmentf  Ac,  tbe  indulgence  was 
granted  on  payment  of  all  costs,  and  gtting  seoulty  for  the  debt 

J).  B.  Readt  Q,C.,  obtained  a  rule  to  show  cause  why  the  Judg- 
ment signed  in  this  cause  should  not  be  set  aside  with  costs,  on 
the  ground  that  the  claim  of  the  plaiutilF,  as  endorsed  on  the  writ 
of  summons,  is  not  such  a  claim  as  might  be  specially  endorsed 
on  such  writ  so  that  final  Judgment  oould  be  signed  thereon,  and 
because  such  Judgment  was  obtained  without  the  knowledge  of 
the  defendants,  their  officers,  attorneys  or  agents,  and  in  breach 
of  &ith  and  violation  of  certain  promises  made  by  the  plaintiff  to 
the  president  of  tiie  said  railway  company,  and  that  the  plaintiff 
has  or  had  no  right  of  action  against  the  defendants  for  the  sum 
sued  for,  or  for  which  Judgment  is  signed,  or  any  part  thereof,  the 
same  not  being  due  by  the  defendants  to  the  plaintiff,  and  becauiie 
the  defendants  have  a  good  defence  on  the  merits  and  on  grounds 
disclosed  in  affidavits  and  papers  filed,  or  why  the  defendants 
should  not  hkwt  such  relief  on  grounds  disclosed  in  affidavits  and 
papers  filed  without  imposing  the  terms  of  giving  security  for  the 
amount  of  the  judgment  and  costs  as  required  by  an  order  made 
in  this  eause  an  the  24th  June,  1861,  by  the  Hon.  Mr.  Justice 
Eiohaitls. 

He  moved  on  the  affidavits  used  on  the  application  in  Chambers, 
all  of  which  on  both  sides  were  before  the  court. 

On  hearing  the  parties  at  Chambers,  an  order  was  made  on  the 
24tb  June,  1862,  by  Richards,  J.,  that  the  Judgment  and  all  sub- 
sequent proceedings  in  this  cause  be  set  aside  on  the  defendants 
giving  security  to  &e  satisfaction  of  the  deputy  clerk  of  the  crown 
at  Woodstock  for  the  amount  of  the  said  judgment,  within  four 
weeks  from  the  date  of  that  order,  and  upon  payment  of  the  costs 
of  tbe^aid  judgment  and  subsequent  proceedings,  and  of  oppos- 
ing that  application,  within  the  said  time,  and  upon  pajrment  of 
the  costs  of  any  action  brought  by  the  above-named  plaintiff  on 
the  said  Judgment;  and  this  order  was  without  prejudice  to  an 
application  being  made  next  term  to  the  full  court  to  set  aside  tbe 
said  Judgment  and  all  subsequent  proceedings  if  the  defendants 
should  not  take  advantage  of  the  terms  of  that  order,  proceedings 
in  this  cause  being  stayml  during  the  above  limited  period  of  four 
weeks,  and  also  being  stayed  in  any  of  said  actions  on  said  Judg- 
ment for  the  said  time. 

The  special  endorsement  on  the  writs  was  as  follows :  "  1861, 
Dec.  81.  To  balance  of  account  due  and  owing  by  the  within 
named  defendants  at  this  date,  for  work  and  labour  done  and  per- 
formed by  the  plaintiff  for  the  defendants  and  at  their  request, 
and  for  moneys  paid  by  the  plaintiff  for  the  defendants  at  their 
like  request    $6,950  47. 

"  The  plaintiff  claims  interest  on  £1,487  128.  4d.  from  theSlst 
day  of  December,  1861,  until  Judgment.  N.B.  Take  notice,  fte., 
and  the  sum  of  £6  for  costs." 

^eori  showed  cause  to  the  rule,  referring  to  SUmdmgr.  T^srrmuef 
4  U.  C.  L.  J.  286 ;  Rodway  v.  Lueat,  10  Ex.  667 ;  Hodtoli  v. 
Baxter,  1  £.  B.  &  E.  884,  G.  L.  P.  Act,  48  sec. ;  Kniffht  v.  Poeoeky 
17C.B.177;  Bayntun  r.  SaUheU,  17  C.B.  ZM ;  MaUbyw,  JHurrelit, 
#H.  &  N.  819 ;  Bank  of  Upper  Canada  v.  Vanvoehis,  2  U.G.  Prac. 
Bep.  888;  Harnkme^,  MsisM,  12  M.  4  W.  777;  Leiyhx.  Bakir, 


2  C.  B.  N.  8.  867 ;  Meartu  ▼.  Grand  JVumk  Mmilway  (7o.»  6  U.  C 
L.  J.  62. 

Read,  Q.C,  contra,  cited  MeKimtfy  t.  ArwM,  4  U.G.  L.  J.  68 > 
BueU  V.  WhUney,  11  U.G.  G.  P.  240 ;  Rogers  v.  Hunt,  10  Ex.  474. 

Dkapkk,  C.  J. — I  agree  with  tbe  view  taken  by  my  brother 
Richards,  of  the  right  of  the  plaintiff  to  sign  judgment  for  want 
of  an  appearance,  the  writ  having  been  specially  endorsed  with  a 
claim  of  a  balance  of  an  account  for  work  and  iat>onr.  This,  as 
expressed,  appears  to  me  a  liquidated  demand.  There  might  be 
more  question  as  to  the  claim  for  interest,  but  it  has  become  so 
settled  a  practice  to  allow  interest  on  all  accounts  after  the  proper 
time  of  ][>ayment  has  gone  by,  and  particularly  upon  the  balance 
of  an  account  which  imports  that  the  aooounts  on  each  side  are 
made  up  and  only  the  difference  claimed,  that  I  do  not  think  wo 
should  treat  the  cl^m  for  interest  as  vitiating  the  special  endorse- 
ment ;  and  I  feel  the  less  inclined  to  interfere  because  the  oljeo- 
tion  is  patent  on  the  face  of  the  roll,  and  a  writ  of  error  will  there- 
fore lie,  as  in  BodtoU  v.  Baxter,  E.  B.  k  E.  884,  where  Watson,  B., 
observes  that  the  intention  of  the  legislature  was  to  comprehend 
all  oases  except  olaims  fbr  unliquidated  damages ;  and  ftirther, 
because  there  seems  to  me  to  have  been  a  want  of  attention 
amounting  to  indifference  or  even  neglect,  to  the  plaintiff  *8  repeat- 
ed applications,  and  a  careless  mode  of  dealing  with  letters  and 
pnpers,  which  has  created  uncertainty  in  the  leading  affidavits  filed 
on  the  part  of  the  defendants,  and  which  deprives  them  of  much 
of  that  weight  which  might  Otherwise  have  been  given  to  tiiem. 
And  apart  from  this  consideration,  these  affidavits,  when  examined 
in  connexion  with  those  of  the  plaintiff,  fall  to  satistj^  me  that  the 
neglect  to  appear  to  the  writ,  and  to  make  whatever  defence  tha 
company  have,  is  at  all  answered  or  aooounted  for. 

As  to  the  terms  of  the  order,  they  are  no  more  than  just  to  the 
plaintiff,  because  as  to  the  costs  the  defendants  ought  to  pay  them 
as  a  condition  of  Indulgenoe ;  and  as  to  security,  it  is  not  sug- 
gested that  there  will  be  the  slightest  dUBoulty  in  proeuring  it, 
and  it  is  the  only  mode  of  preserving  to  the  plaintiff  the  advantage 
he  has  obtained  in  the  event  of  its  finally  appearing  that  he  has  a 
right  to  recover. 

I  think  the  order  should,  however,  be  so  Ihr  varied  as  to  give 
the  defendants  fourteen  days  farther  time  from  this  day  to  fulfil 
the  conditions  imposed,  and  with  that  direetion  I  think  the  present 
rule  should  be  discharged,  the  defendants  to  pay  the  oosta  of  the 
rule. 

Per  et^r.— Rule  disohacfed. 


MODBLAHD  BT  AIi.  T.  MaGUXBI. 

AppnwMet    Airlmrsft<p--lXwolattow  iff—Rdum  ^opprmfUoeAi^  6r— PKawHv 

Tba^toelsratlon  claimed  daaams  byisason  af  the  dsfowdaBtPaaen,  who  was  booad 

to  plaintlffli  iiiidsr  artieiss  of appnntiosslilp,  sbssnfing  hlmaslf. 
Plsaa,  lat  iVbissil/MteBii.   kad.niatb«foiabraMhortfaaeovsBaatthadefoBdBatB 

dissolved  partnarshtpi 
Upon  deasnmr,  hdi  bad,  <br  no*  AswlBg  that  the  aspmitlea  was  bound  to  tha 

detaidaots  as  partasfa,  and  that  by  a  dlssnlntion  H  would  laadsr  tha  ssrtioa 

Impossihla^  and  tharaby  sanoal  the  obUgstkm. 

The  declaration  alleged  that  the  defendant  by  hie  deed  bearing 
date  the  18th  of  August,  1866,  covenanted  to  and  with  the  pUintiflfs 
that  John  Maguire  his  son,  an  infant  under  the  age  of  twenty-one 
years,  should  well  and  faltiifnUy  serve  the  plaintiffs  as  an  appren- 
tice to  the  trade  or  calling  of  a  waggon  maker,  and  that  the  said 
John  Maguire  should  not  absent  himself  from  the  serviee  of  tiie 
plaintiffs  for  the  period  of  three  and  one-half  yean,  fh>m  the  18th 
day  of  August,  1866. 

Breach,  that  the  said  John  Maguire  did  wrongfully  absent  him- 
self from  the  eerrice  of  the  plaintiffii  during  the  period  last  afore- 
said, for  a  long  time,  to  wit,  for  the  spaoe  of  twenty  monthSt 
oontrary  to  the  terms  of  the  said  oovenant. 

1st  plea. — Nan  eelfaeium, 

2nd^JMk— The  defendant  says  that  at  the  time  the  said  deed 
was  made  the  plaintiffii  were  partners  In  the  business  of  waggon 
makers,  and  as  such  carried  on  the  said  business.  And  the  defen- 
dant further  says,  that  before  any  breach  of  the  said  covenant  the 
said  plaintiflb  dissolved  partnership,  and  were  no  longer  engaged 
in  the  sud  business  as  partners,  and  therefore  th  e  said  John  Maguire 
could  not  serve  them  as  apprentice,  as  In  the  said  covenant  pro- 
vided. 
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2>efiitffT0r.— -Thftt  said  seoottd  i)lea  <Iom  net  shew  tint  the  s»id 
son  of  defendant  was  bound  to  serre  plainUffiei  as  partners. 

That  said  plea  does  not  shew  that  one  of  the  partners  was 
incapaUe  of  teaohing  said  apprentioe,  and  itfnsed  to  do  so. 

Cameron,  Q,  C,  for  plaintifl^  cii^d  Llo^d  t.  Blackburn^  0,  M.  k 
W.  868;  The  Kimg  t.  P$ck^  1  Salk.  66;  Baxter  ▼.  Burfield,  2 
Strange  1267 ;  InhahUanU  o/Buckm^ton'w.  The  InhabUanU  qfSt, 
MiehaeU  SebuiffUm^  2  Lord  Bajmond,  L.  J.  1862 ;  Toeker  t.  Shep- 
kerdt  80  L.  J.  Ex.  207 ;  Chitty  on  Apprentioeahip»  83 ;  Kin^^  ▼.  St. 
Martm'e,  2  Ad.  &  B.  666. 

McMickael,  eontra,  referred  to  £Uen  ▼.  Topp^  6  £z.  424 ;  Popham 
T.  Jofief,  18  Com.  B.  226. 

DiurxE,  C.  J. — ^The  indenture  declared  on  is  not  set  oat  by 
either  par^.  The  plaintiffs  ha?e  declared  on  it  according  to  what 
they  deem  to  be  its  legal  effect,  and  the  defendant  adopts  tiiat 
representation  of  it.  This  woald  be  consistent  with  the  defendant's 
eorenant,  being  in  snhstaace  similar  to  that  in  Fopham  y.  Jonee^ 
in  which  there  was  no  reference  to«  or  assertion  of  the  plaintiffs 
being  partners ;  and  if,  as  is  suggested  by  Matdc»  /.,  a  serrioe  of 
one  might  be  a  serrlce  of  both,  this  plea  would  contain  no  answer 
to  the  declaration,  I  think  there  is  no  doubt  a  bnsiness  may  be 
carried  on  by  two  persons  who  are  not  co-partners.  A  capitalist 
may  engage  the  senrice  of  a  person  skilled  in  a  particular  trade, 
and  an  apprentioe  might  fate  bound  to  the  two.  It  should  appear, 
in  order  to  make  this  plea  an  answer  to  the  declaration  that  the 
coTenant  Iras  so  iVamed,  that  if  the  plaintiffs  were  partners,  the 
dissolution  of  the  co-partnership  would,  by  rendering  the  serrioe 
impossible,  cancel  the  obligation  to  serre.  Were  this  so,  we 
should  hare  to  consider  whether  the  principle  pf  TaeJker  y.  Shepherd 
(6  H.  &  N.  676^  would  goTem. 

As  it  is  I  think  t|i9  plaintiff  should  have  judgment  on  this 
demurrer. 

Per  cur.— Judgment  for  plaintiff. 
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{JttperttA  iy  Auxmsa  Osair,  Esq.,  AmriateHtf-Xow.) 
Deaiub  t.  Thi  Bahk  Of  Tokobto. 


dAwfdrt  oad  wmmn/tn  TiuUm.  ^ 
9h0  rnU  of  the  ooart  that  a  peraon  iMklng  to  ImpMch  a  atentitj  on  the  gnmnil 
of  oaufsr,  moat  olfcr  to  tmj  the  amount  actually  a  iTanoed  and  latenet,  appUee 
eqasUj  to  the  anlgnee  or  the  debtor,  although  ignoraiit  of  the  temu  on  which 
the  eecarl^  wae  affeeted. 
The  plaintiff  In  a  bill  to  ioapeaeh  a  a&em\tj  held  by  an  faieorpoimted  bank,  ttated 
that  thenotea  held  by  the' bank,  aid  in  raneetofwhleb  the  bank  detmeda  Ilea 
under  their  charter  upon  oertain  atoek,  had  been  'Mtocounted  flbr  the  aald  Q.,  R. 
ft  H.  upon  an  illegal  and  eorrupt  Mreement,  when  by  and  by  reaaon  whereof  the 
nid  bank  ahooM  and  dM  reoelvafiaina.,B.  *  H.  nponthe  disoonat  of  theaaid 
proml8K>ry  notea  a  Boeh laivar  and  gnaterrateof  iatereei than  at  the  late  of  7 
..^  .^«.  ..^  — ^Q^  11^  II  ^^^  Q^  thrf>ngh  and  Inr  reaaon  of  anah  dle- 

oonaldentkm  that  the  nid  bank  bewmn 


eoont  upon  anch  uanrtona 

hoMer  of  the  aald  pttanlapty  notea."  AU,  a  anfldent  allegation  of  the  naniy 
between  a  etMagar  and  a  party  to  the  tninnantion  to  let  in  tho  eivklanaa  ef  the 
nauiy. 
AmMe.— The  dtreotora  and  managen  of  in^wporated  banka  are  quasi  truateea  for 
tiie  general  body  of  atoekboldera,  and  if  any  kiaa  ahoold  aoemeto  the  bank  by 
)heirlnfiringlB|  the  atatute  agaiagt  newy,  they  wouM  be  UaUe  tadlvidaaUy 
to  ntake  good  the  loaa  to  the  bank. 

The  biU  in  this  ease  was  filed  by  Elgah  I>rake  and  William 
Henry  Bull,  agunst  the  Bank  of  Toronto,  William  B  Pktpps, 
Frederick  W.  Jarris,  sheriff  of  York  and  Peel,  and  Henry  A. 
Joseph,  setting  Ibrth  that  about  the  17th  of  Voyember,  I860,  BuU, 
acting  on  behalf  of  his  co-plaintiff,  receiTcd  for  a  valuable  oonsid- 
ention  from  the  oo-paitnership  firm  of  OUIyatt,  Boblnson,  k  Hall 
oarrying  on  business  in  Toronto,  their  promissory  note  Ibr  $1600, 
payable  at  27  days  alter  date,  to  Drake,  or  order ;  and  that  by 
way  of  securing  this  as  well  as  other  notes,  the  firm  deposited 
with  Bull  a  certificate  of  stock  or  scrip  of  the  Bank  of  Toronto, 
for  twenty  shares  of  the  capiul  thereof,  of  $2000  yalne,  and  which 
•lock  had  been  ftiUy  paid  up,  aceompanied  hy  a  memorandum  in 
the  words  following: 

"  We  haYo  this  day  deposited  with  Elgak  Drake  the  annexed 
Bank  of  Toronto  scrip,,  for  twenty  shares  of  the  capital  stock  of 
said  Bank  of  Toronto,  amounting  to  $2000,  as  security  for  the 
payment  of  our  note  this  day  given,  for  $1600,  27  days 
after  date,  with  full  authority  to  sell  said  shares  of  said  stook  ai 


public  or  private  sale^  on  tlM  Bon*payment  at  matvity  of  our 
aforesaid  note,  and  in  ease  said  shares  of  said  stock  shall  not 
bring  sufficient  to  pay  said  note,  we  agree  to  pay  whatever  sum  may 
be  remaining  due  after  said  sale,  and  we  have  this  day  appointed 
H.  &.  Forbes  our  attorn^,  to  transfer  said  shares  of  said  stock. 
Said  Elijah  Drake  is  further  authorised  to  hold  said  shares  of 
said  atoek  as  seoority  for  any  notes»  oMigatioos,  or  indebtedness 
of  ours  either  as  makers  or  endorsers,  given  to  or  held  by  him,  or 
to  W.  H.  Bull,  or  to  W.  H.  Bull  &  Co.,  and  in  case  of  non-payment 
thereof  to  sell  and  transfer  at  his  option  said  shares  of  said 
stock." 

And  at  that  Ume  the  firm  delivered  to  Bull  the  power  of  at- 
torney to  Forbes  therein  referred  to;  that  Bull  on  the  20tli 
of  November  became  the  holder  of  another  note  of  the  firm  fbr 
$800,  payable  in  12  days  after  date ;  which  not  htlng  paid  at 
maturity.  Bull  rtqneeted  Forbes  to  transfer  the  slock  to  Drake  or 
BuU,  in  order  to  perfecting  their  security,  but  that  the  bank, 
acting  through  thmr  cashier  or  manager,  refused  to  allow  such 
transfer  to  be  affected,  alleglag  as  gronnds  fbr  such  rcAual,  that 
the  power  of  attorney  to  Forbes  was  ezeooted  by  QUIyatt,  Bobin- 
son  k  Hall  in  their  partnersliip  name,  and  not  by  the  partoers 
individually,  although  such  stook  stood  in  their  partnerships  name 
and  etyle  of  Qillyatt,  Boblnson  k  Hall.  Also,  tiiat  the  firm  were 
liable  to  the  bank  as  endorsers  of  promissory  notes  endorsed  by, 
and  by  the  bank  discounted  for  the  firm,  which  vrere  then  current, 
and  in  respect  of  which  the  bank  under  ite  charter  claimed  to 
hold  a  Hen  or  security  on  such  stock. 

The  bill  farther  alleged  that  the  plaintlfik  had  been  infonned 
that  the  promissory  notes  so  held  by  the  bank,  and  in  respect  of 
which  they  set  up  such  lien  on  the  stock  had  been  discounted  by 
the  bank  upon  an  usurious  consideration,  and  in  contravention  of 
the  stetute  in  that  behalf.  The  bill  then  enumerated  five  notes 
so  held  by  the  bank;  amounting  in  all  to  $2891.91,  all  payable  to 
the  order  of  the  firm,  and  endorsed  by  them,  which  said  notes 
the  plaintiffh  alleged  were  by  the  *•  The  Bank  of  Toronto  dis- 
counted for  the  said  Qillyatt,  Robinson,  k  Hall,  upon  an  illegal 
and  corrupt  agreement,  whereby  and  by  means  whereof  the  said 
bank  should  and  did  receive  from  Gallyatt,  Robinson,  k  Hnll, 
upon  the  discount  of  the  said  promissory  notes,  a  much  bigber 
and  greater  rate  of  interest  than  at  ths  rate  of  7  per  cent  per 
annum,  and  that  it  was  only  through  and  by  reason  of  sneh  &- 
count  upon  such  illegal  and  usurious  consideration  that  the  said 
bank  became  and  now  is  the  holder  of  the  said  promissory  notes ;" 
sad  charged  that  the  notes  in  the  hands  of  the  bank  were  utterly 
void,  and  that  in  respect  thereof  the  bank  had  no  lien  or  daim 
upon  the  stock. 

It  appeared  that  Gillyatt,  Robinson  k  Hall  had  made  an  as- 
signment in  trust  fbr  the  bebefit  of  creditors,  to  the  defendant 
Joseph,  and  that  Phipps  had  reoovered  judgment  against  the  ftrm, 
and  sued  out  ezeoution  thereon,  which  he  had  placed  in  theliands 
of  the  defendant  Jarvis  as  such  sheriff;  and  under  which  it  was 
alleged  he  was  about  to  proceed  to  sell  the  stock  in  question. 

The  bill,  amongst  other  things,  prayed,  that  under  the  oircnm- 
stances,  the  plaintiff^  might  be  declared  entitled  to  the  stock  in 
preference  to  the  bank ;  that  the  bank  might  be  ordered  to  suffer 
a  transfer  thereof  to  be  made,  or  that  a  sale  thereof  might  be 
made,  and  the  proceeds  applied  in  payment  of  plaintiffs,  in  pre- 
ference to  the  bank.  . 

The  bank  answered  the  bill  denying  all  knowledge  of  the 
transactions  in  question,  and  that  the  notos  were  discounted  on 
usurious  consideration,  and  submitted  <*  that  the  pretended  usnry 
is  BO  vaguely,  generally,  and  indifferently  pleaded  and  alleged  in 
the  bill  that  the  plaintiffs  are  not  entitled  to  jrive  any  evidence 
thereof."  o  ^ 

The  cause  having  been  put  at  issue,  was  set  down  for  the  ex- 
amination of  witnesses  befbre  the  court.  In  the  course  of  the  ex- 
amination of  the  witness  Boblnson,  a  question  was  put  for  the 
purpose  of  obteining  an  answer  esublishing  the  usury  alleged  in 
the  bill,  when  it  was  objected  by 

Sircng,  for  the  Bank  of  Toronto.^That  under  the  statements 
in  the  bill  the  plaintifls  were  not  at  liberty  to  prove  the  fkot  of 
usury,  it  not  ha^g  been  alleged  with  suflBoient  certainty  as  Xa 
time,  the  amount  of  money  lent  and  forebome,  and  the  amonnt  ^ 
the  excess  of  Interest  charged.    The  rule  hs  contendec^  belftgv 
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thftt  tk6a»  foots  mast  be  alleged  and  proven  with  as  ntooh  di»- 
tinotnees  in  this  oonrt  is  in  a  ooart  of  law.  The  allegaUoa,  as  it 
stands*  is  a  mere  general  allegation  of  osnry,  this^  as  in  the  oase 
of  a  general  charge  of  firand*  is  insofflcient,  as  the  defendants  are 
in  reality  ignorant  of  tho  ease  to  be  made,  and  are  onprepared  to 
nest  it. 

A  Crocks,  Ibr  the  plaintiffs^ — ^The  statements  In  the  Mil  follow 
tabetantlaUy  the  words  of  the  aot,  (22  Tie,,  eh.  58.) ;  which  la 
Boffieient ;  the  partioalaritj  insisted  on  by  the  other  side,  is  only 
reqnteed  where  the  parties  to  the  transaction  are  themselres  the 
litigants,  not  where  the  objection  is  taken  by  strangers. 

Willes  on  Pleading,  page  176;  Bond  t.  Bell,  i  Drew.  157; 
ManafiM  t.  OgU,  7  D.  M.  &  G.  181 .  ThibauU  q.  U  y.  Oibton,  12 
M.  &  W.  88 ;  James  t.  Rice,  1  l&ty,  281.  were  amongst  other  oases 
referred  to. 

.  [EsTSH»  V«  C. — I  think  as  between  a  stranger  and  a  party  to  the 
transaction  the  nsnry  is  stated  with  saffioieat  partioalarity»  and 
that  the  eTideace  ought  to  be  received.] 

Afterwards  the  evidence  wan  proceeded  with,  the  principal 
vritneeses  being  Robinson,  awl  the  manager  of  the  bank.  Robin- 
aoQ  in  his  evidence,  after  ennmerating  several  notes  dlseonnled 
by  his  firm  at  the  bank,  and  the  amount  of  disooont  charged  on 
each,  sUted  that  the  bank  still  held  one  of  these  notM,  that  the 
fonds  ef  this  «o4e  were  placed  to  his  credit  by  the  bank,  the  rest 
having  been  retired ;  that  the  prooeeda  were  plaoed  to  hta  credit 
by  the  bank.  With  a  portion  of  them  he  pnrehased  a  draft  on 
New  Tork  for  $1000,  from  the  bank,  at  1  per  cent,  preminm ; 
thAt  he  had  no  occasion  to  purchase  the  braft-^id  not  desire  to 
remit  funds  to  New  Tork- -that  he  believed  llr.  Cameron,  the 
cashier,  waa  aware  9i  this  foot  Mr.  Cameron  always  told  him 
that  it  did  sot  pay  them  to  discenni  at  7  per  cent ;  that  they 
would  not  do  so.  It  was  tberonghly  ondersloed  betsseen  Mr. 
Cameron  and  him  that  he  should  take  drafts  on  New  Tork,  or 
Montreal,  on  the  discount  of  bills  or  notee,  and  the  draft  in  <|ue»- 
tion  was  taken  in  persnance  of  the  general  understswling.  •*  When 
I  presented  bills  for  discount  at  the  bank  Mr.  Cameron  firequently 
told  me  that  it  did  net  pay  them  to  diaoonat  at  7  per  cent.'^  Mr. 
Cameron  stated  this  firequentiy,  but  that  it  oamo  to  be  understood 
between  them  that  the  firm  should  take  drafts  on  discounts ;  It 
was  commonly  done,  Mr.  Cameron  ahraya  reminding  witness  that 
he  must  take  drafts  on  his  applying  for  discounts.  Mr.  Cemeron 
Instructed  the  book  keeper  what  premium  to  charge ;  had  no  voice 
in  fixing  tho  rate  of  exchange.  When  tho  discount  in  question 
look  place  the  understanding  had  been  thoroiighly  established,  and 
the  draft  was  taken  in  pursuance  of  the  general  course  of  dealing 
Sometimes  these  drafts  were  redepoeited  at  par,  sometimes  he 
sold  them  on  the  street.  The  witness  farther  staled  tiiat  on  the 
17th  of  Ootober,  1880,  the  firm  obtained  a  discount  firom  the 
bank,  the  proceedaof  which,  $1488.40,  were  placed  to  their 
credit,  with  which  proceeds  they  purchased  a  draft  on  Montreal 
for  $1500,  for  which  they  paid  three-forth  percent,  premium,  vis  , 
$11.85,  tiie  ordinary  rate  of  exchange  on  Montreal  about  that  time 
at  the  bank  being  one*  forth  per  cent,  as  witness  knew,  from  having 
purchased  drafts  for  cash  about  the  same  time.  That  on  the 
Slot  of  October,  1860,  they  obUined  a  discount  from  the  bank, 
and  with  tiie  proceeds  purchased  a  draft  on  Montreal  fbr  $1600, 
at  three-forths  per  cent.,  which  witness  believed  be  re*deposited 
at  par  on  the  same  day,  on  which  day  there  was  a  large  amount 
nt  tlie  credit  of  the  witness ;  about  the  same  time  the  witness 
believed  he  pnrohaRod  drafts  from  the  bank  at  one-fourth  per 
cent,  preaiium.  This  witness  stated  other  transactions  much  to 
the  same  effect,  and  during  all  this  time  the  firm  had  purclmsed 
drafts  from  the  bank  on  New  Tork  and  Montreal,  as  they  needed 
them  for  cash  at  one-half  per  cent  on  New  Tork,  and  one-forth 
per  cent,  on  Montreal. 

Tim  manager  of  the  bank,  in  his  evidence,  swore  that  oae  of  the 
directors  stated  to  him  and  the  president  of  tho  bank  that  Oillyatt, 
Bobineoa  &  Hall  had  large  traasaotions  in  the  States,  and  woald 
require,  in  the  course  of  their  business,  a  large  amount  of  New 
Tork  funds,  and  on  this  representation  agreed  to  take  their  aocouat 
and  paper  that  would  be  satisfactory ;  that  Robinson  oonftrmed 
this  statement  afterwards,  and  stated  to  witness  that  they  would 
require  a  large  amount  of  New  Tork  funds  to  pay  for  their  pur- 


chases  in  Boston ;  tiiat  this  was  the  inducement  to  taking  their 
aocount.  He  deided  any  arrangement  with  Robinson  or  hlo  firm 
that  they  should  take  drafts  on  New  Tork  or  Montrsal,  on  din- 
eounts,  otherwise  than  that  the  bank  understood  they  vronld  re- 
quire drafts  on  New  Tork  and  Montreal  in  the  conduot  of  their 
business;  that  the  rate  of  exchange  on  thuoe  cities  is  regulated 
by  the  supply  and  demand;  that  there  is  no  fixed  rate— it  varies 
sometimes  duly.  The  banks  charge  different  rates  constantly  in 
the  same  ds^ ;  that  Brobinson  was  generally  oharged  three-fourths 
per  cent,  for  drafts  on  Montreal,  although  all  the  cuetomeva  of  tho 
bank  were  not  charged  that  rate — the  rate  oharged  each  Indivi- 
dual depending  entirely  upon  the  nature  and  state  of  his  account ; 
that  the  bank  had  different  rates  for  different  parties;  a  stranger 
buying  would  be  charged  the  rate  marked  en  the  counter,  which 
is  so  marked  for  the  d^ — sometimes  for  the  hour.  A  oustomet 
requiring  heavy  discounts  might  be  oharged  a  higher  or  lower 
rate  than  marked  on  the  oounter^  according  to  the  state  of  his 
acconnt  The  other  evidmce  matsnal\y. bearing  oa  the  case  is 
stated  in  tho  judgmenL 

At  the  hearing  of  the  cans, 

A.  Ofookt  and  Bhke  for  the  plaxntiffs. 

The  error  into  which  the  other  side  has  fallen^  Is  In  treating 
this  suit  as  one  for  redemption :  this  it  clearly  is  not,  but  simply 
oae  to  compel  the  perfecting  of  the  titie  of  the  plaintiffs  to  the 
bank  stock  held  by  them  as  seonrity.  The  rule  that  a  mortg^^or, 
in  coming  to  impeach  a  mortgage  for  usury,  is  bound  to  tender  the 
principal  sum  advanced  snd  legal  interest,  does  not  apply  when 
the  same  relief  is  sought  by  a  second  mortgagee.  Belcier  v« 
Vardon  (2  ColL  162) ;  FUch  j.  Bod^t  (1  McN.  &  G.  184] ; 
CoU  V.  Savage  (10  Page,  683)< 

As  to  the  fact  of  the  usury  having  been  committed^  it  Is  not 
necessary  to  prove  a  direct  contract  or  agreement ;  that,  In  many 
instances,  could  never  be  proved.  When  pai:ties  contemplate  en- 
tering into  such  an  agreement  some  devise  or  cloke  is  invariably 
resorted  to,  and  the  question  for  the  court  to  decide  is,  whether  a 
jury,  looking  at  all  the  circumstances  of  the  case,  would  or  would 
not  s^  that  usury  was  intended*  By  the  statute  the  bank  cannot 
take  a  higher  rate  of  nremium  for  its  drafts  when  a  ^scount  is 
required  to  purchase  than  when  cash  is  paid ;  this  would  clearly 
be  in  violation  of  their  charter,  and  the  act  is  equalW  violated  by 
tiieir  requiring  a  draft  to  be  taken  when  not  wanted  by  the  party, 
as  when  a  draft  is  wanted  by  their  demanding  a  rate  higher  than 
that  usually  asked.  When  goods  were  fumiebed  in  whole  or  part 
the  onus  qf  proving  that  the  goods  were  sold  itt  the  market  value 
was  upon  the  lender :  here  £afts  were  taken  by  the  firm  which 
they  did  not  require  at  an  increased  premium ;  in  other  words, 
goods  were  sold  to  them  above  their  market  value.  Harris  v.  Boston 
(2  Camp.  848) ;  t^s  v.  Waller  (2  Doug.  786) ;  PraU  v.  WUey 
(1  £^.  40) ;  Harrison  v.  Bannel  (5  Taunt  780). 

Mowst,  Q.  C ,  and  Strang. -r-ThA  rule  with  respaet  te  the  neeeaitty 
for  a  party  seeking  to  Impeach  a  security  on  the  grounds  of  usury 
tendering  the  amount  of  principal  and  legal  interest,  is  greatiy 
strengthened  by  the  reeent  alteration  of  the  law  regarding  usury, 
for  if  that  rule  prevailed  at  a  time  when  usury  was  viewed  with  so 
much  disfavour,  still  more  will  such  a  rule  be  upheld  and  allowed 
to  prev^  now  that  the  law  has  been  so  much  relaxed ;  and  here 
it  is  contended  that  the  bank  has  a  lien,  and  it  is  Immaterial  how. 
that  lien  is  created,  whether  by  law  or  ast  of  the  parties,  the  same 
roles  will  apply.  The  Upper  Canada  BmUsng  Sotuty  v.  BowM 
(10  U.  C.  Q.  fi.  124),  ChnvMreii^  Bank  v.  Cameron  (9  U.  C.  C.  P. 
878),  sh«w  that  the  ooorts  will  Uke  Into  aeeeunt  the  foot  of  the 
relaxation  of  the  usury  laws,  although  In  strictness  It  might  be 
thought  that  the  particular  transaction  might  have  been  an  evasion 
of  the  law. 

The  evidence  in  the  case  does  not  establish  that  when.the  par- 
ticular diaoounta  now  impeached  were  made  the  firm  should  take 
drafts  for  the  proceeds  of  such  discounts ;  it  was  never  made  a 
condition  ef  their  obtaining  a  discount  that  drafts  should  be  pur- 
chased by  them,  nor  was  any  agreement  made  that  they  should 
pay  more  thsA  the  current  rate  of  premium,  nor  that  a  draft 
should  be  taken  when  not  required  by  the  parties.  The  evidence 
shews  that  the  drafts  purchasiBd  were  not  for  the  same  amounts  as 
the  disoounto^  and  not  purchased  on  the  same  day.* 
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It  WM  ftlso  objected  that  this  oonrt  bad  not  tbe  power  to  compel 
tbe  bank  to  allov  tbe  transfer  to  be  made ;  the  proper  prooeeding 
being  bj  mandamus. 

EflTKir,  V.  C. — ^Tbe  facta  of  this  case  are,  tbat  a  meroantile  firm 
of  OUlyatt,  Robinson  and  Hall,  being  indebted  to  tbe  plsintiffB  on 
a  promiseorj  note  for  91500,  depositeid  with  them  scrip  for  twentj 
shares  of  the  oapital  stock  of  the  Bank  of  Toronto,  belonging  to 
them,  as  collateral  security  for  that  note,  and  any  other  note  or 
debt  which  they  might  owe  to  the  plaintiff  Drakci  or  Uf  Henry 
Bull,  or  Henry  Bull  and  Company,  and  dellYcred  to  the  plaintiff  a 
power  of  attorney  to  one  Forbes,  signed  with  the  partnership 
name,  authorising  him  to  transfer  the  stock  in  the  books  of  the 
bank  into  the  name  of  the  plaintiff  eo  soon  as  default  ihould  be 
made  in  payment  of  any  of  the  debts  for  which  it  was  t6  be  held 
as  security.  Heniy  Bull  afterwards  became  possessed  of  a  note 
for  9800,  on  which  GUIyatt,  Robinson  &  Hall  were  liable,  and 
default  being  made  in  payment  of  this  note,  and  afterwards  of  the 
note  for  9 1600,  the  defendants,  the  Bank  of  Toronto,  which  is  a 
corporate  body,  established  for  the  purpose  of  conducting  the 
business  of  bankers,  were  required  to  permit  a  transfer  to  be  made 
of  the  stock  in  question  in  thidr  books  into  the  name  of  the  plaintiff, 
which  they  refVised,  on  the  ground,  first,  that  the  power  of  attorney 
was  null  and  void,  being  signed  only  with  the  partnership  name ; 
and  second,  that  Gillyatty  Robinson  and  Hall  were  indebted  to 
them  on  scTeral  prondssoiy  notes  of  third  parties,  endorsed  by  the 
firm,  and  discounted  for  them  by  the  defendants,  and  thft  the  de- 
fendants had  a  lien  on  the  stock  in  question  for  this  indebtedness 
by  Tirtne  of  the  21st  clause  of  the  act  by  which  the  bank  was 
esUblished.  Meanwhile  Oillyatt,  Robinson  and  Hall  had  made 
an  assignment  of  all  their  property  to  the  defendant  H.  A.  Joseph, 
upon  the  scTeral  trusts,  for  the  benefit  of  their  creditors ;  after 
which,  howcTery  the  creditors  accepted  a  composition,  and  re- 
leased their  debts,  the  composition  being  secured  or  guaranteed 
by  Mr.  Joseph,  who  thereupon  became  entitled  to  the  estate  for 
his  own  benefit,  and  Gillyatt,  Robinson,  and  Hall  haye  no  longer 
any  interest  in  it  Pending  these  proceedings  Mr.  Joseph  applied 
to  the  bank  to  renew  in  part  a  note  of  one  Vandell,  being  one  of 
the  notes  upon  which  Gillyatt,  Robinson  and  Hall  were  endorsers, 
as  before  mentioned,  tolling  them  that  if  that  course  was  not 
adopted  Vandell  would  fall,  and  his  note  would  become  a  loss,  and 
offering,  if  the  bank  would  comply  with  his  proposal,  to  guarantee 
the  payment  of  the  rest  of  the  paper,  held  bv  the  bank,  of  Gillyatt, 
Robinson  and  Hall ;  which  offer  the  bank  declined,  declaring  that 
they  relied  on  their  lien  on  the  stock,  and  were  indifferent  as  to 
the  payment  of  the  notes.  The  plaintilft,  upon  learning  the  clidm 
adTaooed  by  the  bank,  applied  through  their  attorney,  Mr.  Boyd, 
to  pay  to  the  bank  what  was  due  upon  the  notes,  upon  haTing  the 
notes  deliTcred  to  him,  and  the  stock  transferred  into  their  name, 
but  the  bank  refused  to  accept  this  offer ;  and  thereupon  the  pre- 
sent suit  was  instituted,  in  which,  in  addition  to  the  facts  before 
sUted,  the  plaintiff  insists  that  the  notes  held  by  the  bank,  and 
for  which  they  claim  a  lien  on  the  stock,  were  discounted  by 
them  upon  an  usurious  contract ;  that  consequentiy  no  indebted- 
ness existed  to  them  on  the  part  of  Gillyatt,  Robinson  and  Hall, 
and  they  had  no  lien  on  the  stock  in  question,  which  it  was  their 
duty  to  allow  to  be  transferred  as  requested,  and  praying  that 
he  might  be  declared  entitied  to  the  stock  in  preference  to  the 
l>ank,  and  that  the  bank  might  be  ordered  to  permit  a  transfer  of 
it  to  be  made  into  the  name  of  the  plaintiff;  or  that  a  sale  might 
be  made  of  it,  and  the  pluntiUs  paid  their  debt  in  preference  to 
the  bank  ;  or  in  case  of  any  loss,  that  the  bank  should  make  it 
good  I  or  that  the  plaintiih  might  be  allowed  to  redeem  the  stock 
and  the  notes,  or  that  they  should  be  marshalled ;  or  that,  if  any 
loss  should  haTC  happened  on  the  notes,  by  reason  of  the  refussl 
of  the  bank  to  dellTcr  them  to  the  plaintifb,  that  the  bank  should 
make  i^good. 

It  should  be  mentioned,  that  the  bill  contains  a  sort  of  minor 
case  against  another  defendant  of  the  name  of  Pblpps,  who  had 
obuMed  judgment  against  Gillyatt,  Robinson  and  Hall,  and  had 
threatened  to  proceed  to  a  sale  of  the  stock  under  execution,  and 
the  bill  prays  that  he  may  be  restrained  from  so  acting.  The  de- 
fSsudaats,  the  Bank  of  Toronto,  answered  the  bill,  denying  the 
alleged  usury,  but  insisting  that  the  plaintiffs  must,  at  all  events, 
pay  what  was  really  adfanced,  with  legal  interest,  and  relying 


upon  their  lien  on  the  stock.    The  bill  was  taken  pro  comfB$§o 
against  Phipps. 

The  sheriff  of  York  and  Peel  is  also  a  party  to  the  bill,  and  H. 
A.  Joseph,  the  asmgnee  of  Gillyatt,  Robinson  and  Hall,  as  inte- 
rested in  tiie  equity  of  redemption  of  tbe  stock  and  notes.  Bridence 
was  entered  into  on  both  sides,  and  the  case  was  argued  fully  with 
much  ability.    The  first  point  discussed  was  whether,  supposing 
the  transaction  to  be  usurious,  the  plaintiflb  were  bound,  as  a 
condition  of  obtaining  relief  ttom  this  court,  to  tender  the  prin- 
cipal sum  advanced  and  le|^  interest.    It  was  oontended  that  the 
bank  had  no  lien  on  shares  of  stock  for  any  debt  due  to  it  Arom 
the  holder  of  them,  under  any  droamstances ;  that  when  the  debt 
or  liability  claimed  by  it  against  such  bolder  was  tainted  with 
usury  and  void,  the  bank  could  not  proYent  a  transfer  of  the 
shares ;  that  the  equitable  doctrine  respecting  the  payment  of  the 
sum  really  adTanced,  and  legal  interest,  did  not  extend  to  a  sub- 
sequent incumbrancer  or  purchaser  from  the  mortgagor ;  and 
that  the  bill  did  not,  in  the  first  place,  pray  redemption,  but 
sought  to  compel  the  performance  of  a  duty  incumbent  on  the 
bank.    The  21st  clause  of  the  act  was  certainly  intended  to  gite 
to  the  bank  a  sort  of  security  on  the  shares  of  its  stock  held  by 
its  debtors  for  the  amount  of  their  debts.    No  transfer  can  be 
made  until  all  debts  are  paid.   This  must  be  intended  as  a  security. 
Tbe  mere  retention  of  the  stock  until  payment  operated  as  se- 
curity ;  and  I  apprehend  that  the  diridends  accruing  in  the  meaa- 
time  can  be  applied  by  way  of  set-off  In  satisfaction  of  the  debt 
On  the  final  arrangement  of  the  affairs  of  the  bank  all  debts  would 
be  deducted  fttmi  the  stock  before  its  avails  would  be  paid  to  the 
holder.    If,  in  addition  to  theee  rights,  the  stock  is  to  be  consi- 
dered as  the  property  of  the  debtor,  so  that  the  bank  could  pro- 
ceed to  a  sale  under  execution  upon  a  judgment  obtained  against 
him,  in  preference  to  all  intermediate  sales  and  diq>ceitions  either 
by  the  owner  or  under  legal  procees,  the  security  is  greatly  aug^ 
mented.    But,  under  any  circumstances,  it  is  a  security  of  conn- 
derable  importance,  and  whether  It  Is  created  by  the  act  of  the 
party  or  the  operation  of  law  can  be  pf  no  Importance  to  the  ap- 
plication of  the  equitable  doctrine  which  has  been  mentioned.    It 
is  said,  howeY«lt|f  hat  where  there  is  no  legal  debt  there  is  no 
security.     But  tne  same  remark  is  applicable  to  an  usurious 
mortgage.     If  the  mortgage  were  tainted  with  usury  It  was  a 
nullity.    No  estate  passed  to  the  mortgagee :  the  mortgage-deed 
was  a  mere  piece  of  paper— no  debt  exist^i^.    Tbe  oourt,  however, 
would  not  lend  Its  aid  to  destroy  It  but  upon  terms  which  It  con- 
sidered  equitable.    So,  in  the  present  case,  to  compel  a  transfer 
of  the  stock  would  bf  to  annihilate  the  security,  and  If  the  aid  of 
the  odurt  be  wanted  fbr  that  purpose,  it  must,  as  appears  to  me, 
be  on  the  same  terms.    Such  would  be  my  judgment  if  the  relief 
were  sought  by  Gillyatt,  Robinson  ahd  Hall ;  but  It  can  make  no 
difference  that  the  party  seeking  relief  Is  not  the  mortgagor,  but 
an  incumbrancer  claiming  under  him.     How  can  he  stand  In  a 
better  position  than  the  person  under  whom  he  claims — at  all 
events,  as  a  plaintiff  seeking  relief? 

I  have  examined  all  the  cases  cited  by  Mr.  Crooks,  and  th^ 
all  appear  to  me  to  recognise  the  doctrine  in  question,  and  no  dis- 
tinction Is  made  between  the  mortgagor  and  a  purchaser  or  in- 
cumbrancer claiming  under  him.  Even  the  case  of  BeUhtr  ▼. 
Vardan  recognises  the  doctrine ;  if  it  had  not,  relief  would  have 
been  given  without  even  proring  the  debt  under  the  fiat.  The 
case  in  10  Paige  (CoU  v.  Savage)  recognises  the  doctrine  exprendy, 
and  the  case  In  1  Johnston  {Roger*  v.  RaMnm,  1  J.  C.  C.  867)  In 
effect ;  the  case  of  Lord  Man^/iud  v.  OgU  is  distinguishable,  and 
so  are  the  cases  in  bankrupt^.  My  opinion,  therefore.  Is,  that 
If  the  aid  of  this  court  is  requ&ed  to  destroy  this  security,  what- 
ever it  may  be,  and  however  imperfect  It  m^  be,  it  must  be  upon 
the  terms  of  paying  to  the  bank  what  they  would  have  been  en- 
titled to  receive  upon  a  legitimate  discount  of  the  notes  in  ques- 
tion, supposing  the  actual  transaction  which  occurred  to  have 
deriated  from  that  standard. 

This  consideration  inti^klncee  the  second  question,  whether  the 
transaction  in  question  was  not  in  fact  usurious ;  which,  however; 
In  oonsiquenoe  of  my  determination  on  the  first  point,  becomes  of 
little  practical  importance.  My  sole  concern  is  with  the  four 
transactions  which  form  the  subject  of  this  suit;  and  which 
occurred  respectively  on  the  26tii  of  September,  the  17tii  of  Oeto- 
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ber,  the  8l8t  of  Ootober,  and  the  16th  of  November,  1860.  The 
three  first  trausaotionB  ioYolted  parehases  of  dmfts  on  New  Tork 
and  Montreal  reepectively,  and  the  usury  imputed  to  them  oonsista 
in  an  alleged  eharge  of  one-half  per  oent.  for  these  drafts  respec- 
tiToly  OTer  and  above  the  market  price  prevailing  at  the  times  of 
the  respective  pmrehases ;  three-fonrths  per  eent.  being  charged 
for  the  drafts  on  Montreal,  the  market  price  being  one-fonrth  per 
eent ;  and  one  per  cent  b^ng  charged  for  the  drafts  on  New 
Tork,  the  market  price  being  one-half  per  eent  I  have  no  doubt 
that  if  upon  a  discount  of  bills  or  notes  the  borrower  should  be 
paid  wholly  or  In  part  with  a  draft  charged  at  a  rate  beyond  the 
market  price  for  cash  at  the  time,  it  wonld  be  nsuiy. 

The  c*ases  reported  in  2  Campbell,  848  and  875,  and  other  oases 
of  that  class  place  this  beyond  doubt    A  bank  choosing  to  dis- 
ccunt paper  receives  the  rate  of  interest  allowed  by  law,  which 
must  be  deemed  a  sufficient  remuneration,  and  exercises  care  in 
securing  responsible  endorsers,  so  as  to  guard  against  all  risk, 
and  must  pay  cash,  or  what  is  equivalent  to  cash,  to  the  borrower. 
It  may  pay  wholly  or  in  part  in  a  draft,  but  it  must  be  at  the 
market  price  of  the  day,  for  cash,  and  any  departure  f^om  this 
rule  would  be  usury.    If  the  market  price  only  were  charged.  It 
would  not  seem  to  render  the  transaction  objectionable  that  the 
borrower  did  not  require  a  draft,  and  that  it  was  in  a  measure 
forced  on  him,  provided  the  sale  were  upon  such  terms  that  he 
could  realise  what  he  paid  upon  a  re-sale.    The   question  is, 
whether  upon  the  three  transactons  I  have  mentioned  the  purchase 
of  drafts  was  upon  terms  exceeding  the  market  price  for  cash  pre- 
vailing on  the  days  on  which  they  occurred  respectively.    The 
evidence  on  the  subject  is  that  of  Messrs.  Cassels,  Robinson,  and 
Cameron.    Mr.  Cassels  proves  that  during  a  period  embracing 
the  times  of  these  purchases,  the  rates  of  exchange  on  Montreal 
and  New  Tork  respectively  were  one-half  and  one-quarter  per 
cent     He  says,  however,  that  no  agreement  existed  amongst  the 
banks  on  the  subject,  but  that  for  the  most  part  the  larger  banks 
adopted  the  same  rate.    He  shews,  however,  that  at  one  time 
when  the  bank  of  which  he  is  manager  was  charging  one  per  cent 
for  drafts  on  New  York,  the  bank  of  Upper  Canada  was  charing 
one-half  per  cent,  adding,  that  he  believed  a  particular  reason 
existed  for  it.    Robinson  states  in  his  evidence  that  It  was  an 
understood  thing  between  him  and  Mr.  Cameron,  that  upon  every 
disconnt  obtained  by  his  firm  fh>m  the  bank,  a  draft  shonld  be 
purchased  on  New  York  or  Montreal ;  that  Mr.  Cameron  fixed  the 
rates  without  consulting  him,  or  allowing  him  a  voice  in  the  mat- 
ter;  and  that  the  rates  charged  upon  discounts  were  three-fourths 
per  eent  for  drafts  on  Montreal,  and  one  per  cent,  for  drafts  on 
New  Tork ;  that  during  the  six  months  ending  on  the  81st  of 
October,  1860,  his  firm  obtiUned  discounts  to  the  amount  of 
$22,000  and  upwards,  and  purchased  drafts  on  Montreal  and  New 
York  to  the  amount  of  over  $28,000  at  the  respective  rates  of 
three-fourths  and  one  per  cent,  while  during  the  same  period 
they  purchased  drafts  to  a  large  amount,  for  cash,  on  the  same 
places,  at  Uie  respective  rates  of  one-quarter  and  one-half  per 
cent. ;  that  Mr.  Cameron  fk^quently  said  to  him  that  it  did  not 
remunerate  them  to  discount  at  7  per  cent ;  that  it  came  to  bo 
understood  that  whenever  he  obtained  a  discount  he  must  pur- 
chase a  draft ;  that  this  understanding  was  thoroughly  established 
at  the  time  of  the  transactions  in  question ;  that  he  purchased  a 
draft  on  New  York  at  one  per  cent  in  connexion  with  the  dis- 
count which  occurred  on  the  26th  of  September,  and  re-sold  it  on 
the  street  at  par ;  that  this  was  in  pursuance  of  the  understand- 
ing in  question ;  that  he  purchased  drafts  on  the  17th  and  8 let 
of  October,  at  the  rate  of  three-fourths  per  cent  on  Montreal,  and 
one  per  cent,  on  New  York  out  of  the  proceeds  of  discounts  which 
occurred  on  those  days  respectively.     Bir.  Cameron  in  his  evidence 
stated  that  there  was  no  fixed  rate  of  exchange  on  Montreal  or 
New  York ;  that  it  varied  firom  day  to  day,  and  'from  hour  to 
hour;  that  it  was  regulated  by  circumstances,  amongst  which  he 
iostanced  the  state  of  their  funds  at  the  places  on  which  they  drew 
at  the  time ;  the  state  of  the  account  of  the  party  with  whom  they 
were  dealing ;  the  nature  of  the  funds  in  which  they  were  paid  ; 
that  a  party  pnrehasiDg  a  draft  on  a  discount  would  be  charged  a 
higher  rate  than  a  party  paying  cash  and  maintaining  a  good 
balance  in  the  bank.    That  a  rate  was  always  exhibited  on  the 
counter  for  tlia  day,  and  sometimes  for  the  hour;  and  that  a 


stranger  purchasing  exchange  for  cash  wOuld  be  charged  accord* 
ing  to  this  rate. 

Mr.  Cameron  heard  Robinson's  evidence  given,  and  did  not  con* 
tradict  many  particulars  stated  by  Robinson  in  his  evidence. 
Upon  this  whole  eridence  I  should  hesitate,  if  I  were  on  a  jury, 
to  affix  to  these  transactions  the  character  of  usniy,  whatever  sus- 
picion I  might  entertain.  It  is  possible,  consistently  with  this 
evidence,  that  on  the  days  on  which  these  transactions  occurred, 
the  defendants,  the  Bank  of  Toronto,  might  have  charged  the  same 
rates  fbr  cash  as  were  charged  to  this  firm  on  these  discounts. 
There  is  nothing  in  the  evidence  to  shew  that  this  was  not  the 
case.  .{Robinson  purchased  no  drafts  for  cash  on  those  days,  nor 
does  he  prove  any  transaction  of  this  nature  between  the  bank  and 
aoy  other  person  on  those  days,  nor  what  the  current  rates  on' 
those  days  respectively  were.  It  is  true  that  during  the  six 
months  ending  on  81st  of  October,  he  purchased  in  connexion  with 
disoounts  at  the  above  mentioned  rates  drafts  to  a  greater  amount 
than  he  obtained  disoounts.  This  fact,  however,  wonld  not  prove 
that  the  disoounts  in  question  in  this  cause  involved  the  purchase 
of  drafts  at  all ;  much  less  would  It  shew  that  drafts  were  pur- 
chased at  more  than  the  current  rates ;  in  short  it  is  not  shown 
that  in  these  transactions  drafts  were  purchased  by  this  firm 
at  more  than  the  current  rates  for  cash,  or  that  they  were 
forced  upon  them  against  their  will.  I  dare  say  some  such 
understanding  existed  ss  Robinson  mentions;  but  it  might 
exist  legally.  I  dare  say  also,  that  Robinson  purchased  the 
drafts  in  question  in  pursuance  of  this  understsnding,  and  perhaps 
without  requiring  them ;  but  it  may  have  been  done  voluntarily, 
and  without  the  bank  being  aware  that  he  did  not  require  them, 
and  without  their  charging  him  more  than  the  current  rates. 
What  I  mean  is,  that  &e  understanding  may  have  been  nothing 
more  than  this,  namely,  that  the  bank  preferred  those  customers 
who  required  exchange ;  that  they  would  not  continue  the  accounts 
of  those  who  did  not  require  exchange,  although  they  would  not 
force  a  draft  upon  any  one,  or  charge  more  than  the  current  rates ; 
and  it  is  possible  that  the  knowledge  of  this  fact  may  have  induced 
Robinson  sometimes  to  pnrchUse  drafts  when  he  did  not  require 
them  but  of  his  own  accord,  and  without  being  required  so  to  do 
by  the  bank.  It  is  possible,  consistently  with  this  evidence,  that 
the  transactions  in  question  may  have  been  legally  conducted,  and 
I  riiould  not,  therefore,  if  I  were  on  a  jury,  ascribe  the  character 
of  usury  to  them,  and  I  think  I  must  arrive  at  the  same  conclusion 
acting  as  a  judge  of  the  law  and  fact 

The  third  point  discussed  was  as  to  the  right  of  the  plaintiff  to 
have  these  securities  marshalled,  so  that  if  the  bank  exhausted 
the  stock  they  might  stand  in  its  place  quoad  the  promissoiy  notes. 
I  should  think  the  doctrine  would  apply  to  such  a  case,  and  that 
relief  of  Uiis  sort  would  be  given ;  but  it  appears  to  be  of  no  prac- 
tical importance  under  the  circumstances  of  the  case,  as  the  plain- 
tiffs must  pay  the  bank  what  is  due  to  it,  and  will  then  be  entitled 
to  a  transfer  of  the  stock,  and  a  delivery  of  the  securities.  The 
bank  cannot  be  compelled  a  priori  to  take  its  satisfaction  out  of 
one  ftind  more  than  out  of  the  other,  although  if  the  fbnds  shonld 
be  realised,  it  would  be  thrown  upon  that  which  was  not  common 
to  both  parties.  This  is  what  I  understand  by  the  doctrine  of 
marshalling. 

The  fourth  point  argued,  was,  whether  the  bank  should  be  charg- 
ed widi  the  amount  of  Vandell's  note,  lost,  as  is  alleged,  through 
their  refusal  to  accept  Mr.  Joseph's  offer;  but  the  answer  to  this 
claim  is,  that  the  bank  was  not  bonnd  to  accept  that  offer,  and 
.Toseph,  if  he  desired  to  preserve  Vandell's  note,  should  have  paid 
the  amount  due  to  the  bank,  and  dealt  with  the  note  as  he  should 
think  fit  As  to  Phipps,  there  is  no  doubt  that  he  must  be  enjoined 
from  selling  the  stock.  He  can  stand  in  no  better  position  than 
the  judgment  debtor ;  and  a  decree  mi^  be  pronounced  against 
him  with  costs  of  this  part  of  the  suit  The  sheriff  seems  to  me 
an  unnecessary  party,  and  must  have  his  costa.  As  the  main 
subject  of  the  suit  the  usual  decree  must  be  pronounced  for  re- 
demption and  foreclosure  or  sale. 

I  may  add,  that  I  have  been  unable  to  trace  the  supposed  de- 
fect in  the  fourth  discount,  occurring  cin  the  16th  of  Novemhier. 
With  regard  to  the  offer  made  through   Mr.  Boyd,  if  the  amount 
due  to  the  bank  had  been  actually  tendered,  and  they  had  refused 
I  to  received  or  deliver  the  eecnritieo  or  transfer  the  stock,  an4 
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thereby  rendered  %  salt  BeeeMwy,  thej  might  h^ve  been  ohevgecl 
with  the  coats  of  it ;  bat  it  does  not  appear  that  the  monej  wee 
aetaallj  offared  to  the  banJk;  and  it  oaikAot  be  doubted  that  if  any 
eoflh  offar  had  been  made  U  wonld  have  been  aooepted. 


The  plaintiflh  being  dlasatlsfled  with  this  decision  of  his  Honor, 
bronght  the  cause  to  be.  re-heard  before  the  tall  conrt  On  the 
re-hearing 

A.  Crooks  and  Blake  again  appeared  as  connsel  for  the  plaintiifa. 

Sir^ttf,  for  the  defendants. 

YAHKOuaHNKT,  G. — AUhoogh  a  perasal  of  the  whole  eTldenoe 
In  this  cause  connot  fail  to  impress  one  with  a  strong  feeling  that 
in  the  dealings  of  this  banlc  with  the  firm  of  Qillyatt,  Robinson 
ft  Halt,  an  attempt  has  been  made  to  elude  the  provisions  of  the 
recent  statute  of  this  province,  prohibiting  the  talcing  by  any 
bank  of  more  than  seven  per  cent,  per  annum  for  the  loan  and  for- 
bearance of  money,  I  do  not  think  the  evidence  here  is  of  that 
clear  and  conclusive  character  to  warrant  relief  being  granted  to 
the  plaiotilFs  on  that  ground.  When  the  iegislatnre  was  repealing 
the  taws  restricting  the  amount  of  interest  to  be  taken  by  private 
persons  for  the  use  of  money,  it  saw  fit  to  retain  those  restrictions 
in  their  fVill  foree,  so  far  as  the  banking  institutions  of  the 
country  are  concerned ;  feeling  no  doubt,  that  as  there  are  con- 
ceded to  those  bodies  vast  ana  important  privileges  and  advan- 
tages in  Uie  conduct  of  their  business,  they  ought  to  be  restricted 
in  the  amount  of  interest  they  should  be  permitted  to  charge  ; 
and  there  can  be  no  doubt  as  regards  them  the  laws  against  usury 
remain  in  force,  and  in  a  proper  case  will  be  applied  with  the 
utmost  regour.  And  while  at  this  point,  it  m^y  be  well  to  direet 
attention  to  the  position  wliich  gentlemen  having  the  control  and 
management  of  the  monied  institutioQS  of  the  country  occupy ; 
fbr  I  have  no  doubt  that  should  at  any  time  a  serious  loss  be  sus- 
tained by  a  bank  in  consequence  of  the  managers  or  directors 
attempting  to  envade  the  usury  laws,  those  gentlemen  may  be 
held  personally  bound  as  trustees  for  the  general  body  of  the 
atockholder  to  make  good  such  loss. 

In  the  present  case,  if  the  plaintiffs  had  saceeeded  in  dearly 
establishing  the  allepied  usury,  relief  oould  have  been  granted  to 
them  only  on  condition  of  submitting  to  pay  the  sum  actually  ad- 
vanced, together  with  legal  interest.  I  think  the  decree  pro- 
nounced by  my  brother  Sstem  must  be  effirmed,  and  the  present 
re-hearing  dismissed  with  costs,  to  be  taxed  by  the  meater. 

JBsTSir,  and  ^PAAOoa,  Y,  GC,  ooneorred. 


Daxius  ▼.  Paviosoji. 


A  psraoii  QQBT^jed  one  acr*  of  oartaln  bmda,  part  of  200  aerai,  In  ft«  to  ona  D., 
and  after  wards  mortgaged  tbe  200  acrea,  Inetodlag  the  one  acre,  to  one  S.,  whieb 
mortgage  coataliMd  a  power  of  aale.  The  oonveyaaoa  to  B.  of  tbe  one  acre  was 
not  regtatered  tUl  after  the  mortgage,  bat  before  tlw  pawer  vaa  esereiead. 
JUdd^  that  under  a  mortsage  with  a  ponrer  of  aale  dnlj  regiatered»  any  nJe 
made  under  the  power  will  eat  oat  any  deed  Intermediately  made  tay  the  mort- 
gigor  and  reglatered-«n4  if  the  pawer  of  aale  hi  eneh  a  oonvayanee  ean,  nnder 
the  regiatry  lawa,  give  to  a  deed  exeented  by  Tlrtne  of  ita  priority  over  a  deed 
made  aabaeqnenUy  to  anch  a  oonveyanoe»  bnt  nwde  and  Materad  prior  to  the 
ezerdee  of  the  power,  the  Mme  efleet  moat  be  given  to  It  In  relation  to  a  deed 
oxeeated  beibre  the  eonveyanoe  eontalnlng  the  power,  but  not  reglaUred  nntll 
after  that  eoATeyaaoe— EflBMt  of  Stat.  »  Yle^  ch.  at.  a.  Q^  with  i^lteanea  toa 
power  of  mle  oontalned  In  a  mortgage^ 

The  bill  in  this  cast,  which  was  filed  by  Alexander  Daniels,  set 
fbrth,  that  on  the  20th  day  of  April,  1846,  one  George  P.  Gonlding, 
being  seised  in  fee  of  all  and  singular  that  certain  parcel  of  land, 
being  lot  onmber  19,  in  the  6th  concession  of  the  Township  of 
Mariposa,  in  the  county  of  Victoria,  cencaintng  200  acres,  did,  by 
indenture  bearing  date  the  26th  day  of  April,  1846,  ooavey  and 
assure  for  valuable  consideration  by  a  good  and  suflustent  deed  in 
fee  ftimple  untouthe  plaintiff,  one  acre  of  the  south  half  of  the  said 
lot,  nod  described  therein  as  rillage  lots  numbers  1,  2,  and  6,  en 
the  north  side,  and  6  on  the  south  side  in  said  lot  nnmber  19 ; 
that  plaintiff  did  not  cause  his  deed  to  be  registered  until  the  12th 
day  of  August,  1847 ;  that  on  the  18th  day  of  June,  1846,  the 
said  George  P.  Ooulding  and  Lewis  S.  Ghurch,  who  was  interested 
^n  the  ii^d  Uodg  by  an  indenture  by  way  of  mortgage,  eonveyed 


the  wbele  of  the  said  lot  nomber  19,eontainiBg800  Mr<ea»  aBdi» 
clnding  the  said  one  acre  se  conveyed  to  piaintaff  as  aforewud,  in 
fee  simple,  for  the  sum  of  94,186,  to  one  Abraham  Getler,  who» 
en  the  20ih  day  of  Jime,  1846,  oansed  the  same  to  be  legMttfed 
previena  te  the  reg^etratien  of  the  deed  taphiintiff  before  moa- 
tieaed ;  that  en  the  14th  d^  ef  Deeembert  1846^  theaaid  Abmhaaa 
Catler  asn^aed  the  aaUi  merlgage  to  the  dotedani  Theaas  Clark 
Street;  that  in  the  month  ef  Jwie»  1848^  the  said  Thonas  GUrfc 
Street,  wkh  full  notioe  of  the  said  deed  to  the  platetyi;  ender  and 
by  virtue  ef  a  pawer  of  sale  eentaiiaed  in  the  said  moHgage,  told 
and  eonveyed,  er  pretended  to  sell  and  eosviy^  the  said  lot  of  land* 
containing  200  aerea,  inalading  the  wM  one  acre  so  eanveyed  to 
the  plaintiff  as  aforesaid  to  the  defendant  Samuel  Davidson ;  that 
plaintiff  never  received  any  aotiee  whatsoever  from  the  said  Thomae 
Clark  Street,  or  from  any  person  or  penoas  on  his  behalf;  of  the 
said  sale  of  the  said  200  acrea»  nor  was  plaintiff  aware  ef  the  said 
sale,  or  that  the  defendant  Samuel  Daridson  claimed  title  to  the 
said  land  thereby,  until  reoent^,  but  was  led  to  believe  that  the 
said  Samuel  Davidson  waa  the  assignee  of  a  mortgage  made  by 
the  said  George  P.  Gonlding  and  I«ewia  &  Choroh  to  one  William 
L.  Perrin. 

Plaintiff  submitted,  that  his  aidd  deed  being  duly  registered 
nearly  twelve  months  before  the  pretended  sale  by  the  s^d  defen- 
dant Thomas  C.  Street,  nnder  the  poFW  in  the  aaid  mortgage, 
the  said  Thomas  C.  Street  sold  and  the  several  other  defendants 
purohased,  with  fall  notice  of  plaintiffs  title  te  the  said  l^nd, 
and  that  by  reason  of  the  want  ef  notice  to  plaintiff  of  the  said 
sale,  under  the  power  oontuned  in  the  said  mortgage,  the  said 
sale  and  conveyance  by  the  said  Thomas  G.  Street  to  the  said 
Samuel  Daridson,  end  the  subseouent  purchases  by  the  other 
defendants,  were  wholly  void,  and  the  said  defendanta  took  no 
title  thereby*  or  if  any,  only  tnl^ect  to  the  right  of  plainUff  to 
redeem. 

Tfako  defendant,.  Thomas  Clark  Street,  demurred  to  this  bill^ 
generally,  for  want  of  equity  as  against  him,  and  for  want  of 
parties,  alleging  that  George  P.  Goulding  and  Lewie  S.  Churdi 
(as  mortgagors)  were  necessary  parties 

J.  H.  Cameron,  Q.C.^  for  the  plaintiff. 

S^  Brought  Q.C»f  for  the  defendant  Street* 

Tsi  CHATOBUom-^This  UH  In  effect  alleges  that  the  plaintiff, 
having  aequlred  a  title  in  fee  to  one  aore,  one  of  two  hundred 
acres  of  land,  flrom  one  George  P.  Goulding,  by  deed  bearing  date 
the  26th  April,  184ft,  the  said  Goulding,  and  one  (^ureh,  who  had 
an  interest  in  the  s^d  land,  t nbseqnently  mortgaged  the  whole 
two  hundred  acres  to  one  Cntlsr,  to  seoore  the  repayment  of 
$4,188,  and  that  this  mortgage  was  registered  en  the  20th  June, 
1847,  prior  to  tbe  registration  by  the  plainUff  of  his  deed,  which 
took  place  on  the  12th  August,  1847 ;  that  on  the  14th  December, 
1846,  Cutler  assigned  this  mortgage  to  the  defendant  Thos.  Clarke 
Street ;  that  in  June,  1848,  the  assignee,  acting  under  a  power  of 
sale  contained  In  the  mortgage,  but  with  foil  notiee  of  the  plain- 
tiff's deed,  sold,  without  notice  to  the  plaintiff,  the  said  land  to 
the  defendant  Davidson,  who  has  mede  salea  of  portions  thereof  to 
the  other  defendants. 

The  biU,  while  admitting  and  submitting  that  by  reason  of  tbe 
prior  registration  of  the  mortgage^  the  plaintiff's  deed  of  the  one 
acre  beeame  in  respect  thereof  a  subseqnent  ineumbranoe,  insists 
that  Inasmnch-  as  the  plaintiff's  deed  was  registered  prior  to  the 
sale  to  Davidson,  tbe  latter  and  aU  clmming  under  him  bought 
with  Aill  notice  of  that  deed ;  and  that  by  reason  thereof,  and  of 
the  want  of  notice  to  the  plaintiff  of  the  intended  sale  under  the 
power,  the  same  le  as  against  him  inoperative,  and  he  olainu  the 
right  to  redeem. 

To  this  bill  the  defendant  has  demurred  fbr  want  of  equity,  and 
on  the  ground  that  the  mortgagors  ought  to  be  a  party  to  the  biU. 

On  tbe  argument,  Mr.  Cameron,  Q.  C.,  very  properly  abandoned 
the  position  assumed  by  the  bill,  that  notice  te  the  plaintiff  of  the 
sale,  if  it  could  be  made  at  all  wider  the  mortgage,  was  requirite, 
as  it  does  not  appear  that  there  was  any  stipulation  for  notiee  in 
the  power  of  sale ;  but  he  strenuously  and  ably  urged*«-«nd  I  was 
much  impressed  with  the  argumen^^that  the  deed  to  the  plaintiff 
having  been  exeeuted  before  tbe  creation  by  tbe  mortgage  of  the 
power  of  sale,  and  having  been  registered  before  the  execution  of 
the  power,  the  sale  under  the  latter  o^nld  not  have  priority  over 
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the  plaintiff's  deed;  that  the  registry  laws  did  not  provide  in 
each  a  ease,  for  the  registration  of  a  power,  hut  merely  for  the 
registration  of  a  deed,  which  in  itself  operated  bj  way  of  oonse- 
qneoce ;  and  that  the  plaintiff^  deed,  having  priority  of  registra- 
tiott  over  the  deed  exeonlBd  under  the  pewer,  took  preoedenoe  of 
it.  There  is  great  room  for  argument  in  support  of  this  position ; 
but  on  reflection,  I  think  it  cannot  be  sustained  under  the  law  as 
it  has  been  administered  and  understood  to  exist  la  the  first 
plaee,  it  is  said  that  the  regislratioB  of  a  mere  power,  though 
coupled  with  an  interest,  would  be  ineffectual  against  a  subsequent 
eomTeyanee  of  the  estate^  registered  or  unree^sftsMd,  as  the  regis^ 
try  hiw-^  all  erenta  as  it  staed  in  1846— <Ud  net  provide  for  the 
position  ef  sndi  a.doe«ment,  or  the  right  given  by  it  U  this  a» 
dear  t  In  tim  first  plaee^  H  is  urged,  ea  the  other  sMe,  that  a 
pawer  coupled  with  an  interest  as  lor  instsaee  &  mese  power  of 
•ale  over  as  eetate  to  repay  a  lean — cannot  be  revoked,  ualesa  It 
be  by  force  of  the  registry  laws.  Cannot  it  then  be  secured 
from  such  revocation  by  fbroe  of  the  same  lawsl  We  muat  look 
at  their  intent  and  object  to  consider  this.  The  statute  d  Vie.  cap. 
84,  sec.  2,  gives  the  offset  therela  preaoribed  to  alt  deeds  and 
conveyances,  **  whereby  any  lands,  &o.,  may  be  in  any  wise 
affeeied  la  law  or  equity, "  A  deed  is  not  necessarily  a  conveyance. 
It  is  an  instrument  under  seal,  and  when  executed  ini«r  parte*  is 
called  an  indenture.  Suppose  an  indenture,  whereby  A.  acknow- 
ledges the  receipt  Arom  B.  of  a  sum  of  money,  eavenants  to  repay 
it,  and  in  default  gives  to  B.  power  to  sell  the  land,  such  a  deed 
certainly  affeota  the  land  in  equity,  and  would  be  executed  by  this 
court  if  necessary. 

I  am  not,  however,  driven  ta  decide  upon  this  more  naked  posi- 
tion. In  the  present  case  the  mortgage  which  contains  the  power 
^  sale  is  a  consequence,  and  the  bill  admits  that  the  plaintiff's 
deed  must  be  postponed  to  it  so  far  as  it  is  a  mortgage ;  but  he 
argues,  as  already  stated,  that  the  power  of  sale  is  inoperative  as 
against  him.  It  was,  I  believCi  cQnceded-*-and  at  all  events  it  has 
been  too  long  admitted  law  for  mo  to  venture  to  question  it— that 
if  a  mortgage  with  a  power  of  sale  be  registered,  any  sale  made 
and  deed  executed  legally  under  that  power  will  cut  out  any  deed 
intermedially  made  \/j  the  mortgagor  and  registered.  If  this  be 
so,  it  must  dispose  of  the  whole  question,  because  it  can  only  be 
by  force  of  the  registry  laws  that  the  exercise  of  the  power  of  sale 
could  hav9  anv  such  enect  If  it  is  only  the  conveying  part  of  the 
deed  that  by  ulc  registry  laws  can  gain  priority  or  effect,  and  not 
the  power  of  sale,  then  it  would  follow  that  a  deed  made  and 
regi^ered  subsequenUy  to  such  a  conveyence  would  cut  out  a  deed 
executed  afterwards  under  the  power,  and  yet  by  universal  prac- 
tice end  consent  such  has  not  been  its  effect  If  the  power  of  sale 
in  such  a  conveyance  can  therefore,  under  the  registry  laws,  give 
to  a  deed  executcaby  virtue  of  it  priority  over  a  deed  made  sub- 
sequently to  such  a  conveyance,  but  made  and  executed  prior  to 
the  exercise  of  the  power,  the  same  effect,  in  my  opinion,  must  be 
given  to  it  in  relfition  to  a  deed  executed  M  here  before  the  con- 
veyance containing  the  power,  but  not  re^stered  till  after  that 
conveya9ce,  Pemurrer  allowed. 

Bank  or  Hobtual  v.  WoonoooK. 


master,  and  excluded  from  his  report^  en  tiie  ground  that  et  ^ 
date  of  it  more  than  three  years  had  elapsed  since  the  registratioft 
of  the  judgment,  and  that  it  had  not  been  re«ffegisteied»  The  ap- 
peal is  on  the  ground  that  the  claim  ought  to  have  been  allowed, 
and  I  am  of  that  opinion.  It  haa  been,  decided  in  this  court  that 
the  effect  of  the  Ilth  section  of  24  Vie.,  ch.  41,  is  W  preserve  the 
charge  created  by  a  judgment  registered  beibre  the  18tb  ef  Msy» 
1861,  the  owner  of  which  would  be  a  proper  p«rty  to  a  snit  pend-  . 
Ing  on  that  day.  The  charge  created  by  this  judgment  was  tiiere- 
fore  preserved ;  and  it  could  not  be  re-registered,  because  the  64tk 
section  of  the  22nd  Vic,  ch.  89,  which  provides  for  the  ve-regis- 
tratlon  of  judgments  was  repealed  by  the  24th  Tic,  ch.  41.  The 
charge  of  the  judgment  in  question  was  created  by  its  previoue 
registration,  this  charge  is  preserved  generally ;  the  provisioii  that 
it  should  cease  at  the  expiration  of  three  years  wi^out  re-regis- 
tretion  was  repealed.  The  legislature  could  net  have  meant  &at 
the  rights  which  it  had  sayed  should  expire  for  want  of  an  act 
which  it  had  rendered  impossible.  It  was  ingeniously  and  plau« 
sibly  argued,  that  the  only  effect  of  the  11  th  section  of  24  Vic, 
chi,  41,  was  to  leave  the  rights  of  judgment  creditors,  parties  to 
salts  pending  on  the  I8th  of  May»  1861,  in  preolsely  the  same 
state  in  whien  they  would  have  been  if  that  act  bad  not  passed, 
end  as  in  that  case  the  charge  created  bj  sack  judgment  eiedi tor's 
judgment  would  have  expired  upon  the  expiration  ef  three  years 
without  re-registration,  the  same  result  must  follow  under  the  11th 
section  of  24th  Victoria,  ch.  41.  If  this  view  is  correct  it  must 
equally  follow  that  this  section  also  provided  for  the  re-registration 
ef  judgments,  but  as  this  cannot  be  seriously,  and  was  not  Ie  fact» 
contended,  I  think  the  proposed  construction  of  this  section  inoor" 
rect  I  rather  think  the  intention  of  the  legialatnre  was  to  dis- 
pense with  re-registration  in  regard  to  the  comparatively  few 
judgments  which  were  saved  as  a  charge  upcm  lands  by  the  lltk 
section  of  the  24th  Vic,  ch.  41,  and  which  would  diminish  in 
number  every  day,  and  shortiy  become  altogether  extinct  The 
inconvenience  intended  to  be  obviated  by  re-registration  weald  in 
regard  to  these  iudgments  be  so  slight  that  the  legislature  Ad  not 
jthink  it  probably  worth  wlule  to  re-enact  with  respect  to  then^ 
the  64tii  section  of  22  Vic,  eh.  89. 

It  was  also  argued  that  the  judgment  creditor  should  have 
issued  his  ifrit  ef  exeontion,  and  delivered  i|  to  the  sheriff,  and 
thereby  preserved  the  lien  ef  his  judgment  This  proceedings 
would  not  have  preserved  the  existing  lien,  but  created  a  new  one. 
I  do  not  perceive  the  bearing  of  this  argument  on  the  question. 
The  right  arising  from  a  writ  agidnst  land*  delivered  to  the  sheriff 
for  execution,  was  very  difiierent  from  the  lien  or  charge  preserved 
by  the  11th  section  of  24  Vic»  ch.  41.  That  enabled  the  judgment 
creditor  to  pn^  a  sale  of  the  estate  in  equity ;  the  other  merely 
enabled  the  jud^ent  creditor  to  redeem  the  estate  if  in  mortgage. 
If  a  judgment  creditor  had  filed  a  bill  for  a  sale  before  the  18th 
of  May,  1861,  and  the  three  years  had  expired  before  he  had  pro- 
secuted his  suit  to  a  conclusion,  he  could  not  have  continued  it, 
although  he  might  have  delivered  a  writ  against  lands  to  the  sheriff 
before  the  1st  of  September.  The  12th  section  of  24  Vic,  ch.  41, 
was  only  intended  to  regulate  priority  amongst  judgment  ereditora. 

I  think  the  exception  should  be  allowed  without  oosts. 


WlMreaUll  hMbem  filed  prior  to  tlwlSth  of  Msy,  1801,  oSJodgmMitOTadltMo 
wlMi  hMd  their  JuiteiiMOtB  daly  reaisteivd,  ve  entitled  to  be  treated  as  pertleB 
to  the  canee,  thoagn  not  actoallj  named  in  the  bill,  and  not  added  as  lach  In 
the  mester**  offlee  nntil  alter  th«t  date,  without  haying  pieced  ft.  /at.  against 
laada  ta  the  hands  of  the  sherlfl: 

This  was  an  appeal  from  the  report  of  the  master  of  this  court 
at  Woodstock,  upon  the  ground  that  he  had  reftxsed  to  allow  the 
claim  of  a  judgment  creditor. 

Burton  for  the  apellant. 

X<y«,  for  subsequent  incumbrancers,  contended  that  the  apel- 
lant had  no  right  to  prove,  he  having  omitted  to  sue  out  a  >S.  fa, 
against  lands,  as  had  been  done  by  the  other  judgment  creditors. 

Barrett  for  the  plaintiffs. 

Esnic,  V.  C.—Tbis  is  an  appeal  by  a  judgment  creditor,  whose 
claim  has  been  disallowed  by  the  master  under  these  circumstances : 
the  suit,  which  Is  for  foreclosure  or  sale,  wss  pending  on  the  18th  of 
May,  1861,  the  judgment  in  question  was  registered  in  December, 
1868.  The  appellant  was  added  as  a  party  in  the  master's  office, 
and  proved  his  claim  in  October,  1861,  but  it  waa  rejected  by  the 


BODBT  T.   FlXLST.. 


A  pertr>  having  bean  affnsted  oa  a  chaige  of  obtalalBg  moaej  under  fldaa  pro* 
tencas,  agieed,  in  presence  of  the  magistrate  who  bad  IsbomI  the  warrant, 
to  execute  a  mortgage  on  his  fiurm  to  secore  the  amount ;  vberenpon  he  was 
diseharged,  and  he,  together  with  the  oomplainant  who  had  sued  ont  the  war- 
rant, went  to  a  eenvajraneer  and  warn  instractlons  ior  the  eoaveyanees  which 
he  sabsequently  executed.  Afterwards  a  bill  was  filed  by  tha  mortgagor  to  set 
the  instrument  aside  as  having  been  obtsined  by  duress  and  oppression.  Tho 
court,  under  the  drenmstanees,  reftised  Ihe  relief  sought,  but  as  theeonduet  of 
the  eefendant  had  been  faanh  and  oppressive,  dfamiMsd  the  bBl  withont  costs 

The  foots  are  stated  in  the  judgment 
FitMgerald  for  plaintiff.    Roaf  for.  defondan  t 

Spbaook,  V.  C. — The  conveyance  impeached  in  this  suit  was 
executed  under  the  following  circumstances :  the  plaintiff  was  the 
owner  of  the  west  half  of  lot  number  one,  in  the  second  concession 
of  the  township  of  Malahide,  subject  Xo  a  mortgage  to  one  WUso|i 
for  $700.  He  sold  the  west  half  of  this  parcel  of  land  to  the 
defendant  for  $400.    The  defendant  in  his  answer  says  that  he 
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knew  of  Wilson's  mortgage  covering  the  whole  half  lot,  but  that 
the  plaintiff  represented  it  to  be  only  for  $242.  This  is  not  at  all 
sastained  by  eTidence,  which  establishes,  I  think,  that  the  mort- 
gage was  for  $700,  and  that  this  was  known  to  the  defendant. 
The  plaintiff's  aTowed  object  in  selling  to  the  defendant  was  to 
raise  money  in  order  to  its  being  applied  on  Wilson's  mortgage. 
The  sale  was  in  October,  1867. 

Early  in  1869,  the  defendant  seems  to  haTC  been  informed  that 
the  plaintiff  was  selling  off  some  farm  stock,  and  was  abont  to 
leave  the  province,  and  he  took  a  conrse  which  does  appear  to  me 
to  have  been  a  very  unwarrantable  one  under  the  circumstances. 
He  caused  the  plaintiff  to  be  arrested  under  a  criminal  charge  of 
obtaining  money  under  false  pretences ;  the  foundation  fbr  the 
charge  being  the  dealing  between  the  parties  upon  the  pdrchase 
of  the  land  to  which  I  have  referred.  The  arrest  itself  was  made  in 
a  violent  and  offensive  manner.  The  defendant  and  the  constable 
went  together  to  the  bouse  of  the  plaintiff,  each  armed  with  a 
pistol — ^the  defendant's  loaded,  but,  as  he  says,  not  exhibited ;  the 
constable's  loaded,  as  he  says,  only  with  powder.  It  was  a  five- 
barrel  revolver,  and  was  produced  at  the  arrest,  and  the  plaintiff 
threatened  with  it.  The  plaintiff  was  handcuffed  at  first,  but  the 
handcuffs  were  afterwards  removed ;  and  the  three,  the  plaintiff, 
the  defendant,  and  the  constable,  proceeded  together  to  the  house 
of  the  magistrate  by  whom  the  warrant  was  issued.  On  the  way 
the  plaintiff  agreed  that  he  would  convey  to  the  defendant  the  east 
half  of  the  parcel  of  land  which  he  owned,  by  way  of  securing  him 
against  the  Wilson  mortgage ;  and  this  agreement  was  repeated 
in  the  presence  of  the  magistrate,  who  said  that  if  the  defendant 
was  satisfied  that  the  plaintiff  would  do  as  he  had  promised,  he 
would  discharge  the  warrant  It  was  suggested  by  the  defendant 
that  the  magistrate  should  himself  draw  the  necessaiy  papers, 
but  he  observed  that  he  might  make  some  mistake,  and  advis^ 
them  to  go  to  a  conveyancer.  The  plaintiff  was  not  discharged 
until  he  had  promised  to  give  the  security. 

I  observe  here  that  there  was  nothing  unreasonable  in  the 
defendant  being  indemnified  against  the  Wilson  mortgage,  or  in 
its  being  done  by  such  instruments  as  were  executed,  though  it< 
would  have  been  better  if  it  had  been  done  in  one  instrument. 

After  the  plaintiff  had  been  discharged  ftrom  his  arrest,  he,  and 
the  defendant  went  together  to  a  Mr.  Meneray,  who  lived  in  the 
Tillage  of  Warwick,  at  a  distance  of  about  two  miles  from  the 
magistrate  they  together  gave  instructions  to  Mr.  Meneray  for 
the  drawing  of  the  papers :  the  plaintiff  then,  without  the  defen- 
dant, went  alone  into  the  village  to  see  a  relation  as  he  said ;  the 
defendant  remained,  and  mentioned  to  Meneray  that  the  plaintiff 
had  been  arrested.  When  plaintiff  returned  he  executed  the 
papers,  without,  as  Meneray  says,  so  far  as  he  could  judge,  any 
compulsion.  The  defendant  left  first,  and  the  plaintiff  then  said 
to  Meneray  that  he,  the  plaintiff,  from  some  misinformation  that 
he  had  received,  had  been  inclined  to  do  a  very  rash  act  for  which 
he  might  be  sorry  hereafter. 

If  these  instraments  had  been  given  before  the  discharge  of  the 
plaintiff,  as  was  the  case  in  the  cause  reported  in  Aleyn,  (Page 
92)  I  am  of  opinion  that  they  could  not  stand.  But  the  plaintiff 
was  not  under  duress  when  he  executed  them,  and  if  at  that  time 
be  was  a  feee  agent,  I  am  not  prepared  to  hold  that  the  previous 
oppressive  conduct  of  the  defendant  is  sufficient  to  invalidate  the 
deeds.  The  question  seems  to  be,  as  put  by  Lord  Eldan,  (Note 
a  to  Countu^  ofSiratkmore  v.  Bunuj  2  B.,  C.C,  861)  wliether  or 
not  the  mind  was  so  subdued,  that  though  the  execution  was  the 
free  act  of  the  party,  it  was  the  act  speaking  the  mind,  not  of  that 
person  but  another. 

I  have  examined  the  several  oases  cited  and  some  others,  and 
it  seems  to  me  the  test  is  that  put  by  Lord  Eldon,  and  trying  the 
case  by  that  test,  I  cannot  but  think  that  the  plMntiff,  in  execut- 
ing these  instruments,  was  his  own  master  in  mind  and  body. 
He  probably  executed  them  because  he  had  promised  to  do  so 
when  under  arrest,  but  I  see  no  reason  to  suppose  that  he  appre- 
hended a  re-arrest  or  any  further  violence  if  he  did  not  ftilfil  his 
promise. 

I  think  the  bill  must  be  dismissed,  but  without  costs.  The  con- 
duct of  the  defendant  was  not  only  harsh  and  oppressive,  but,  as 
appears  by  the  evidence,  quite  nnjusUfiable  in  the  transaction, 
and  I  tfiink  I  ought  not  to  jgive  him  his  posts. 


CHANCERY  CIIAMBEBS. 


(Btported  fty  A.  QEun,  Sm|^ 


Stparter  to  like  Cswi.) 


DlOUHSOV  T.  BurpiLL. 

Ptadiu-~8BeurUy/ar  eottt-^CfownmaU  qffittr. 

The  mere  Ikct  of  a  plaintttF  being  in  tbe  eerri  te  of  the  Crown,  and  abeent  from  the 
Jarifldletion  of  the  oonri,  ie  not  rafllclent  to  exempt  him  from  clvin<  leoDrity 
foreoeta;  to  do  oo,  It  miut  be  ■hewn  tlmt  he  li  •hwnt  firam  hie  dootiaOe  In  Urn 
■arrlee  of  the  Crown. 

The  plaintiff  in  thia  ease  was  acting  Depnty-Iniqpeotor-CleMna  of 
Canada,  and,  as  such,  resident  at  Qaobeo,  out  of  the  Jurisdiotion 
of  the  court.  The  defendant  Hawkins,  before  answiering  the  bill, 
had  obtained  upon  proscipe  the  usual  order  for  security  for  costs, 
which  the  plaintiff  moved  to  diseharge,  on  the  ground  that,  under 
the  cireumstanoes,  he  was  entitied  to  be  exempted  from  giving 
such  security. 

Sodffmi,  in  support  of  the  application. 

Hawhm^  in  person,  eonira. 

The  cases  cited  appear  in  the  judgment 

SPBAOon,  V.  C— The  plaintiff  seeks  to  take  himself  out  of  the 
general  rule,  that  a  plaintiff  residing  out  of  the  jurisdiction  of  the 
court  must  give  security  for  costs.  The  plaintiff's  residence  is  in 
Quebec,  in  Lower  Canada,  and  he  stands  upon  the  same  footing 
as  to  the  courts  of  Upper  Canada  as  a  British  subject  rending  in 
Scotland  or  Ireland  does  to  the  English  courts. 

His  ground  of  exemption  is,  that  he  Is  in  the  service  of  the 
Crown,  being  Acting  Deputy-Inspector-Oeneral,  and  is  in  the  aetiTe 
discharge  of  his  duties  in  that  capacity,  at  the  seat  of  Govern- 
ment, Quebec. 

If  the  being  in  the  serrioe  of  the  Crown  were  itself  a  ground  of 
exemption,  it  may  be  that  the  plaintiff  has  established  it-^tbough 
I  am  not  clear  that  the  public  duties  in  which  the  plaintiff  is  em- 

floyed  are  of  such  a  nature  as  to  be  a  ground  of  exemption^bat 
think  being  in  tbe  service  of  the  Crown  is  not  of  itself  sufllcieht. 
The  case  of  Chappett  v.  Watt  (2  L.  T.  N.  8.  288)  establishes  this. 
The  plaintiff  seeking  exemption  must  be  absent  from  his  domieile 
in  the  service  of  the  Crown ;  not  merely  In  the  serrioe  of  the 
Crown,  and  absent  from  the  jurisdiction  of  the  oouri  in  which  he 
Is  suing.  The  plaintiff  there  was  an  officer  serring  with  his  regi- 
ment in  Ireland,  but  inasmuch  as  it  appeared  that  his  domloUe 
was  in  Ireland,  he  was  held  not  exempt.  The  court  held  that  the 
true  ground  of  excuse  was  not,  that  an  oflloer  oould  not  eome  oTer 
to  conduct  his  own  suit,  but  that  hf  the  command  of  a  superior 
authority  he  is  obliged  to  go  out  of  the  jurisdiction ;  and  Mr. 
,  Justice  Crompton  states  the  rule  thus :  *'  The  real  rule  is,  is  the 
plaintiff  kept  away  frt>m  his  English  domicile  kgr  the  order  of  the 
Crown  T" 

In  the  case  of  Etdyn  t.  ChipptndaU  (9  S!m.  497),  relied  upon 
by  the  plaintiff  in  this  case,  the  plaintiff,  a  half-pay  lieutenant  In 
the  royal  navy,  held  the  offices  of  harbour-master  and  captain  of 
the  port,  in  Barbadoes,  where  he  had  resided  sixteen  years ;  the 
former  of  these  offices  was  In  the  gift  of  the  House  of  Assembly, 
the  latter  in  the  gift  of  the  Governor.  And  it  was  because  he 
held  the  Istter  office,  an  office  under  her  Mi^esty,  as  ths  Vice* 
Chancellor  put  it,  that  he  was  held  not  oompelable  to  give  seearity 
for  costs. 

In  a  suit  evidently  between  the  same  parties,  though  reported 
as  Evermg  v.  Chifftnden  (7  Dowl.  686),  a  similar  application  in  the 
Court  of  Queen's  Bench  was  refused;  Patterson^  J.,  obaenringt 
<*  Prima  faeit  when  it  is  said  that  he  Is  a  resident  abroad  in  the 
service  of  the  Crown,  it  must  be  supposed  that  he  is  an  Euglish- 
man.  If  then  he  is  so,  he  is  a  resident  abroad  for  a  temporary 
purpose  in  the  serrioe  of  her  Majesty ;  and  I  do  not  see  the  differ- 
ence between  this  case  and  that  of  Lord  Nugent  v.  Hareourt. 
This  is  not  the  case  of  voluntary  abeeoce  from  the  countiy,  but 
the  plaintiff  is  fulfilling  a  duty  which  I  take  is  always  performed 
by  a  naval  officer."  It  was  thus  placed  upon  the  ordinary  footing 
of  a  plaintiff  absent  from  his  English  domicile  by  the  order  of  the 
Crown.  The  opinion  of  the  Vioe-Chancellor  in  9  Simons  is  more 
brief;  but  I  apprehend,  from  what  he  did  say,  that  he  went  upon 
the  same  principle. 

In  Lord  Nugent  v.  ffareourt  (2  Dowl.  678)  the  principle  is  very 
clearly  expressed :  *'  }n  the  case  of  an  officer  in  the  army*  the 


1862.] 


LAW    JOURNAL 


827 


^  '"rf"' 


abseDce  is  certainly  inToluntary.  Bat  I  think  if  »n  Englishmftn  is 
not  pemiftnently  abroad,  but  is  absent  for  temporary  purposes  in 
the  serrioe  of  his  Mijesty,  he  stands  in  the  same  situation  as  if  he 
were  eorapnlsorily  abroad,  and  therefore  ought  not  to  be  oodi- 
polled  to  find  security  for  costs.  If  he  had  gone  abroad  for  his 
own«oonTenience  merely,  it  wonld  haTC  been  dilFerent." 

The  principle  established  by  all  these  cases  is,  that  to  entitle  a 
plaintiff  to  exemptioA  from  the  ordinary  rale,  his  domicile  most 
be  within  the  Jorisdietion  of  the  court  in  which  he  is  bringing 
suit,  and  his  absence  from  it  mnst  be  occasioned  (nnless  in  the 
ease  of  mere  temporary  absence,  as  for  trayelling)  by  his  being 
engaged  in  the  serrioe  of  the  Crown ;  it  being  assumed  in  the  case 
of  an  JBnglishman  that  his  domicile  is  in  England,  and  his  absence 
being  looked  upon  as  temporary. 

The  plaintiff  here  does  not  show  that  his  domicile  is.  within  the 
jurisdiction  of  the  court  in  which  he  is  suing ;  and  I  cannot  agree 
with  his  counsel  that  there  is  any  presumption  that  it  is  so.  His 
name,  it  is  urged,  is  English.  The  presumption  upon  thai  would 
be  that  his  domicile  is  in  jfingland }  assuming  that  lie  Is  not  a 
foreigner,  which,  I  suppose,  should  be  assumed,  as  he  is  in  the 
•erfice  of  the  Crown.  There  can  be  no  legal  presumption  that  h|s 
domicile  is  in  Upper  Canada,  any  mere  than  in  MoTa  Scotia  or 
New  Branswick  i  all  that  can  be  said  is,  that  it  is  more  probable 
that  it  is  either  in  Upper  or  Lower  Canada  than  in  any  other 
colony,  or  in  England,  from  the  nature  of  his  appointment. 

I  desire  to  add,  that  I  very  much  doubt  whether  sneh  an  appoint- 
ment as  the  one  in  question,  though  in  the  name  of  the  Crown,  is 
of  a  nature  that  ought  to  exempt  a  plaintiff  from  giving  security 
for  costs.  Suppose  this  plaintiff  an  Englishman,  and  suing  in  one 
of  the  courts  in  England,  would  his  position  be  such  that  he  could 
'he  regarded  as  baring  his  domicile  in  England,  but  temporarily 
abeent  in  the  senrice  of  the  Crown  T  An  Englishman  residing  in 
India,  in  the  ciril  senrice  of  the  East  India  Company,  has  been 
held  to  be  domiciled  in  India.  This  appears  from  the  case  of 
Arnold  t.  Arnold  (2  M.  &  C.  266),  and  other  cases  referred  to  in 
the  Attomey^Oeneral  t.  Ifapier  (6  Ex.  217),  where  the  question  of 
domicile  was  a  good  deal  discussed.  In  the  latter  case  the  lan- 
guage of  Mr.  Bwott  ^arke  is,  **  If  a  natural  born  subject,  domi- 
ciled in  England,  enters  into  her  Majesty's  senrice,  and  goes 
abroad,  at  the  Queen^s  command,  into  foreign  senrice,  it  is  quite 
clear  that  his  original  domicile  has  not  been  parted  with  by  him. 
He  goes  for  a  temporary  purpose,  and  is  supposed  to  be  there  for 
%  time  only,  but  not  for  the  purpose  of  fixing  his  permanent  abode 
abroad."  This  language  appears  to  me  wholly  inapplicable  to  a 
person  holding  such  an  office  as  the  plaintiff  holds,  and  suing  in  an 
English  court;  even  more  inapplicable  than  to  the  case  of  an 
Englishman  who  holds  an  appointment  in  the  dvil  ser?ice  of  the 
Eaet  India  Company ;  at  least  in  this,  that  a  permanent  abode 
would  be  much  less  probable  in  India  than  in  Canada.  There  is, 
of  course,  the  difference,  that  the  appointmrat  of  the- plaintiff  is 
under  the  Crown,  but  the  force  of  that  is  only  that  it  indicates 
temporary  absence  from  England — a  presumption  that  his  original 
domicile  there  has  not  been  parted  with-^  presumption  that,  I 
think,  could  scarcely  be  held  good  in  the  case  of  the  plaintiff 
holding  an  appointment  in  Canada  substantially  under  the  Colonial 
OoTernment.  The  case  of  an  appointment  in  the  cifil  serrioe  of 
the  East  India  Company  is,  in  fkct,  though  not  in  name,  upon, 
much  the  same  footing. 

But  the  plaintiff  is  not  (as  in  the  case  supposed)  bringing  suit 
in  England,  but  in  Upper  Canada,  where,  as  I  ha^e  said,  there  is, 
I  think,  no  presumption  in  &Tour  of  his  domicile. 

[After  the  mattw  was  first  argued,  it  was  mentioned  ag^  and 
and  a  ftirther  affidarit  ftom  the  plaintiff  produced.] 

Spbagob,  y.  C— I  do  not  think  this  affidarit  is  recefrable,  and 
did  not  mean  to  give  leare  to  file  It  for  use  upon  this  application, 
a  course  which  would  be  wholly  irregular.  I  was  asked  not  to 
giTc  judgment  until  a  further  affidavit  could  be  procured,  and  said 
I  would  abstun  from  giring  judgment  for  the  present,  leading  it 
to  the  plaintiff  to  take  his  own  course. 

The  question  has,  however,  been  farther  argued  upon  this  new 

.affidavit,  subject  to  the  objection  to  its  reception.     I  do  not  think 

that  it  strengthens  the  plaintiff's  case.    He  styles  himself  formerly 

a  rerident  of  .Upper  Canada.    He  says,  **I  resided  in  Upper 

Canada  seTcral  years,  say  from  the  year  1888  until  the  removal  of 


the  seat  of  govemment  to  Lower  Canada;  that  if  I  were  not  in  the 
civil  serrioe  of  this  province  I  would  at  this  time,  to  the  best  of 
my  belief,  be  residing  permanentiy  in  Upper  Canada."  And  he 
then  mentions  certain  property  which  he  owns  In  Upper  Canada^ 
but  upon  none  of  which  does  he  appear  to  have  resided. 

I  understand  from  this  affidavit  that  Upper  Canada  was  not  the 
plaintiff's  domicile  of  origin,  but  at  most  his  acquired  domicile ; 
that  he  resided  at  Kingston  from  ^888  until  the  removal  of  the 
seat  of  government  to  Lower  Canada.  This  first  took  place  in 
1848, 1  tiiink.  He  does  not  inform  us  where  he  has  been  since ; 
but,  I  take  it,  his  affidarit  means  that  he  removed  to  Lower  Canada 
with  the  government,  in  whose  serrice  he  now  is. .  If  so,  then  for 
the  last  eighteen  years  or  thereabouts  his  residence  has  been 
wherever  the  seat  of  government  might  from  time  to  time  be.  He 
intimates  no  intention  of  making  Upper  Canada  again  his  domicile, 
and  all  that  we  can  say  about  Upper  Canada  is,  that  at  a  certain 
period  it  was  his  acquired  domicile,  and  wonld,  as  he  believes, 
have  continued  so  if  he  were  not  in  the  civil  serrice.  But  being 
as  he  is  in  tbe  dvil  serrioe.  Upper  Canada  has  ceased  to  be,  so 
Ux  as  his  affidarit  shows,  his  acquiied  domicile. 

In  proceeding  upon  the  facts  stated  in  the  affidavit,  I  do  not 
mean  to  say  that  it  is  admissible — it  is  clearly  not  so  upon  this 
application,  filed  as  it  is  after  argument ;  but  the  case  of  LUlU  ▼. 
LiUU  (2  M.  ft  E.  404)  would  lead  me  to  doubt  whether  the  plain- 
tiff is  not  bound  by  the  description  of  residence  in  his  bill,  and 
cannot  amend  itby  aflMarit,  for  in  that  case  the  descripUeii  in  the 
affidarit  was  dearly  sufficient  to  exempt  the  plaintiff  from  giring 
security  for  costs,  but  he  was  compelled  to  give  security,  because 
the  description  in  the  bill  was  not  sufficient  to  exempt  him. 

The  additional  case  to  which  I  have  been  referred,  Clark  ▼. 
Ferguuon  (6  Jur.  K.  8.  1156),  does  not  seem  to  throw  any  light 
upon  the  point.  The  plaintiff  described  himself  as  of  Loogborough, 
near  GalMhiels,  in  Scotland,  a  lieutenant  in  her  Majesty's  ship 
Oladiator,  now  on  service,  and  Sir  John  Stuart  said,  **  The  bill 
stated,  though  not  perhaps  with  as  much  precision  as  might  be 
wished,  that  the  plaintiff  was  *  an  officer  in  her  Mijesty's  ship 
Oladiator,  now  on  service,'  and  that  averment  was  substantially 
sufficient  to  exempt  him  from  giving  security  for  costs."  I  cannot 
suppose  that  Sir  John  Stuart  meant  to  say  that  an  officer  of  a  ship, 
not  in  serrioe  with  his  ship,  was  entitled  to  exemption — that  would 
be  at  variance  with  the  well  settied  rule.  His  reading  of  the  alle- 
gation eridentiy  was,  that  the  plaintiff  was  on  active  serrice  with 
his  ship,  and  this  is  evident  from  his  remarks  as  to  want  of  pre- 
dsion  in  his  allegation  in  the  bill ;  in  any  other  view  it  was  pre- 
cise enough.  It  is  immaterial  whether  Sir  John  Stuart  was  right 
in  his  reining  of  the  allegation — ^that  was  a  mere  matter  of  oon-t 
straction ;  but  he  certainly  did  not  mean  to  controvert  the  rule, 
that  the  plaintiff  must  be  absent  on  active  serrice,  or  to  question 
the  case  of  LilUe  ▼.  ZtttM,  which  was  cited  to  him. 

Upon  the  allegations  in  the  bill,  and  upon  the  plaintiff's  first 
affidarit,  he  proceeded  upon  the  presumption  that  his  domicile  was 
in  Upper  Canada,  a  presumption  for  which  I  see  no  ground.  The 
affidarit  last  filed  does  not  proceed  upon  such  presumption,  but 
upon  the  fkct  of  a  former  residence  in  Upper  Canada,  as  a  country 
of  acquired  domidle,  and  the  continued  ownership  of  property 
therein ;  but  in  either  riew  there  is  an  absence  of  that  which 
forms  in  England  the  true  ground  of  exemption,  a  temporary  resi- 
dence abroad  f^iMU  his  domicilo  in  the  service  of  the  Crown.  The 
plaintiff  does  not  establish,  either  by  presumption  or  eridence  of 
Dsot,  that  his  domicile  is  now  in  Upper  Canada. 

I  think  it  would  be  pushing  the  rale  of  exemntien  beyond  its 
legitimate  bounds  to  hold  a  person  exempt  from  giring  security  for 
costs  under  the  circumstances  disclosed  in  this  case,  and  would 
operate  unflurly  to  defendants.  I  think  the  application  should  be 
reftised  with  costs. 


The  plaintiff  subsequently  dismissed  his  bill  and  filed  a  new  one, 
stating  certain  facts  to  exempt  him  from  being  called  upon  to  give 
security,  whereupon 

Brought  for  the  defendants,  moved  upon  notice  for  an  order 
that  the  plaintiff  should  pay  the  costs  of  the  former  suit,  and  give 
security  for  costs  in  the  second  cause,  before  they  could  be  called 
upon  to  answer  the  bill,  referring  to  Spirea  v.  Sewell  (6  Sim.  198), 
Budif€  V.  Budg$  (12  Beav.  886). 
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JkoUf  eontra. 

SpftAQOK,  y.  G. — ^The  cfefenduits  famre  not  obtained  an  order  for 
leatv  to  read  tho  aftdaTits  nmd  upon  a  like  appUoation  in  a  former 
Bait  between  the  aame  parties,  and  I  think  that  without  each  order 
tbej  are  not  entitled  to  read  them.  I  mnst,  therefore,  dfspoee  of  this 
«pplioation  npon  the  affidavits  filed  in  sapport  of,  and  in  opposi- 
tion to  It;  together  with  the  affidavit  of  the  plaintiff  filed  in  the 
former  suit,  whieh  is  read  by  the  plMnti^  nnder  aa  order  obtained 
by  him  for  thsit  pnrpose. 

The  aflldaflt  of  defendant  Hawkins  In  support  of  Che  appUoafioD, 
states  shortly  « that  the  above-named  plaintiff,  to  the  best  of  my 
knowledge  and  belief,  resides  at  the  city  of  Qaebec,  in  Lower 
Canada."  The  plaindff  seeks  to  exempt  himself  from  the  ordinary 
mle,  that  a  j>laintiff  residing  out  of  the  Jurisdiction  of  the  oourt 
must  give  seouQty  for  costs,  hj  stating  his  position  by  affidavit  as 
follows :  "  That  1  hold  the  ofnoe  of  Deputy-Inmpector-Gtaeral  of 
the  province  of  Canada,  under  and  by  virtue  of  an  order  of  his 
Bxcelleney  the  Governor-General  in  Conncll,  dated  the  7th  day  of 
April,  A.  D.  1855. 

**  That  by  virtue  of  the  instmotioas  of  her  If  i^esty's  provinoial 
government  I  am  required  at  present  to  reside  at  the  city  of 
Quebec,  in  this  province,  such  ci^  being  at  present  the  seat  of 
the  executive  govemmeai. 

«<Th8t  I  am  now,  and  have  been  einee  my  appointttent  as  afore- 
aaid,  in  active  service  as  anoh  Acting  Depnty-Inspeolor-Oenefml, 
in  the  civil  servioe  of  the  Crown,  in  this  province." 

It  is  to  be  observed  that  the  plaintiff  Hi  affidavit  is  wholly  tflettt 
upon  the  sulject  of  doraidile,  orij^l  or  acqiriMI. 

fie  rests  his  right  to  exempdon  simply  upon  the  ground  that  he 
holds  a  pnbllo  appointment  in  the  service  of  the  crown ;  that  he 
is  in  the  active  discharge  of  Its  duties,  and  that  he  is  at  present 
required  to  reside  at  Quebec,  the  seat  of  the  executive  govern- 
ment I  have  no  hesitation  in  saying  that  in  my  judgment  this 
forms  no  ground  for  exemption.  In  disposing  of  the  appUoation 
In  the  former  suit,  I  stated  my  view  of  the  principle  upon  which 
exemption  is  allowed,  to  be,  that  the  plaintiff  seeking  exemption 
must  be  a1>sent  fh>m  his  domicile  In  the  servioe  of  the  crown,  not 
merfldy  in  the  service  of  the  crown  and  absent  from  the  jurisdic- 
tion of  the  court  In  which  he  is  living.  It  is  the  latter  position 
only  that  Ihe  plitintiff  shows  here.  The  authorities  to  which  I 
referred  in  my  former  judgment  convince  me  that  this  is  not  enough. 
I  must  therefore  grant  the  defondanfs  application. 


HoiHisoir  V.  Baxk  tw  Umn  Cakada. 


Aid,ltetitiiii0t 


In  a  Aoltoof  notioB  to  4iniia%  to  ^t^Omwri- 


dfinoe  to  bo  read  on  the  hearing  ot  the  motloa. 

This  was  a  motion  on  behalf  of  some  of  the  defendants  4o  dis- 
aslas  the  pluatiff's  bill  for  want  of  proseontion.  Tlie  notice  of 
motion  mesely  set  out  that  "  appUoation  would  be  made  to  »  jndge 
in  Chambers  for  an  order  dismissing  the  plaintiff's  bill  foor  want  of 
prosecution,"  without  stating  that  any  avidenoe  woold  be  read  or 
referred  to. 

The  motien  was  otjeoted  to  on  the  giovad  that  no  evidence, 
either  of  filing  1^  answer  or  servioe  of  the  answer,  ootid  be 
brought  before  the  oourt  under  the  notice  of  motion. 

SpnAQOn,  v.  C— I  think  the  notice  of  motion  sufficient  Tiie 
plaindff  had  not  to  be  informed  that  a  registrar's  certificate  would 
be  used;  and  besides^  the  oljeot  of  specifying  in  the  notioe  the 
eridence  to  be  used  is,  (hat  the  party  receiving  it  may  examine 
the  evidence,  and  perhaps  answer  it  The  certificateis  not  pre- 
pared until  the  day  when  the  motion  is  made.  T*»o  order  nuvr  go 
on  the  usual  terms.  ' 


filed  a  bill  on  behalf  of  Mrs*  Watsrs»  a  mairied  wosMa,  by  one 
Bamsi^,  her  next  friend,  who  was  procured  by  the  solicitor  to  act 
as  next  friend,  without  the  privity  and  consent  of  the  married 
woman,  and  at  the  time  being  insolvent,  and  no  security  for  oosts 
given,  and  no  written  authority  of  the  next  iiiead  beiaa  filed.with 
tiMbilL 

Brmam^  pureoant  to  notice,  moved,  on  behalf  of  Peters,  one 
of  the  defendants,  flsr  an  order  to  take  the  plaintiff's  fiUl  off  of 
the  filea,  witii  oosts  of  this  application  to  be  paid  ij  ih»  eelioitor 
who  filed  the  bill.  In  support  of  the  notioe  it  was  contended, 
first,  that  a  defondant  had  a  sight  to  make  a  motion  of  this  kind 
(jffoll  V.  Beiumtt,  2  8.  &  8.  78) ;  seoond,  that  a  bill  cannot  be  filed 
on  behalf  of  a  married  woman,  without  first  obtaining  her  con* 
asnt  (Danl.  Ck,  Prao.  8  ed.  108;  Andmn  v.  Ormdock,  Pno.  Ch. 
876;  Oook  v.  J^ycr,  4  Seav.  18;  Mit.  Plead.  28);  tUrd,  tiiat 
before  the  name  of  any  parson  can  be  instituted  as  next  flriend  of 
any  married  woman,  each  person  shall  sign  a  written  authority  to 
the  oollGitor,  which  must  be  filed  with  the  bill  (Ayeh.  cap.  12) ; 
fourth,  that  the  next  friend  was  Insolvent,  and  had  given  no  seen* 
rity  for  coots,  therefore  he  was  not  a  proper  party  to  act  as  nent 
friend  (Danl.  Ch.  Prac  8  n.  106,  Amor.  In.  144;  Pemnm^imw, 
Alm$,  1  8.  ft  a  264 ;  ffmd  r.  WkUmore,  2  K.  ft  P.  468);  fifth, 
that  the  soUdtor  Is  liable  for  oosts,  If  be  file  the  bin  without  feet 
obtaining  his  client's  proper  anifaority  {AUau  t.  Hone,  4  Bear.  498  ; 
MalmM  V.  Ofmway,  10  Beav.  564;  £Wv.  BitmUt^  2  8.  ft  8.  78; 
Mood^.  FinSaipt,  6  Beav.  176). 

ibtfer,  contra,  contended  that  a  defondant  had  no  right  to  make 
an  application  to  have  a  bill  dismissed,  and  referred  to  Vook  v. 
Fryer  (above  cited)  to  show  that  the  judge  must  be  satisfied  that 
the  married  woman  wishes  tiie  bill  dismissed,  and  that  she  is  tiie 
proper  person  to  make  the  sppHcation;  that  solicitor  not  liable 
to  costs  {Jerdian  v.  Brigkty  6  L.  T.  N.  B.  279)— in  this  case  a 
motion  was  made  to  take  a  bill  off.the  file,  on  the  ground  that  tha 
plaintiff  had  not  authorised  the  solicitor  to  file  it ;  the  bill  was 
taken  off  of  the  file,  and  the  court  did  not  order  the  solidtor  to 
pay  tike  costs ;  that  as  to  filing  the  consent  of  the  next  friend  with, 
the  bill,  it  is  only  necessary  bv  an  Bnglish  statute,  16  ft  16  Yic 
cap.  86,  sec.  11,  consequently  does  not  apply  to  this  country. 

YiuiKoironnn,  a— Unless  the  plaintiff's  bill  be  amended  b^ 
substituting  for  Bamsaj  a  proper  poraon,  with  the  ooasent  of  the 
plaintiff,  as  her  next  friend,  within  one  month  from  the  ^lateof  th« 
servioe  on  the  plaintiff  of  the  order  to  be  taken  out  hei^n,  th« 
bill  In  this  cause  must  be  taken  off  of  the  files ;  and  the  soUoltor 
who  filed  thesaid  bill  must  pay  to  the  defendant  Peten  his  oosts  of 
this  application,  and  all  necessary  oosts  inonred  thereondsr. 


WAms  T.  Pmns. 


MarrUd  wcman^ITtxt  /Hend^Ttudhene^  qf  next  /HenA-SdUeitoi^-'Cbdi  of 

(0^.28,1802.) 

On  the  22nd  August  last,  a  soUtdtor  of  tiie  Court  of  Chanoeiy 


Thu  Bahk  o»  Unvn  Cahaba  t.  Ponmovr. 

Th«  CoiMttdajd  Matatt^  flap.  U,  M  IS,  iaiHML  a,  M  to  #flB^ 

tltf  pendhif  WMa,dMi  not  iffplf  taiiK»(i«c»  ohm. 

CNov.U,18C2.) 

The  defiwdaat  William  FreeoMn,  i^ifaied  for  an  ordv  to  stay 
proceedings  in  the  Master's  office,  pending  an  appeal  from  the 
decree  made  in  the  cause,  having  filed  the  ordinary  bond  nnder  4he 
ordess  of  the  Court  of  Appeal,  eoaditioned  for  the  offeetnal  pioso- 
cution  of  the  appeal  by  him  the  aaid  defondant  William  rieeMaw 

It  was  contended  on  the  part  of  tiie  plaintiffii  that  in  addUaoa  to 
the  ordinary  bond,  the  defondant  appuding  Acttld  be  eempelled 
(before  obtaining  any  order  to  stay  prooeediags  in  the  eovt  behiw) 
to  give  seonrity  to  the  satisfoetion  of  the  court  for  the  payment  of 
the  debtaad  ooste  ordered  bj  the  deeree  to  be  paid. 

BpEAoai,  T.  C. — The  defendant  Freeman,  the  ^ipeEant,  is 
assignee  of  a  mortgage.  The  plaintiffs  are  Judgment  czoditors  of 
the  mortgagor.  The  question  was  one  of  priority,  and  was  decided 
in  favour  of  the  plaintiffs.  From  this  decision  Freeman  appeals. 
I  am  satisfied  this  does  not  come  witiiin  the  exceptions  of  the  act, 
and  that  the  ordinary  bond  is  all  that  the  applicant  is  required  t<> 
give.    No  exception  is  taken  to  the  bond  filed. 

Order  to  go,  staying  proceedings  in  the  Master's  office,  pending 
the  appeal. 
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{B^pcrUd  iy  CBUsiopm  &obx5Boii,  Bp^^  Aarriifafsit-Zaip.) 
MoKiHsn  mr  al.  t.  MoKavortoh  it  ai.. 

A  rammom  waa  Mrrad  on  the  19tli  WtitruMry,  1869,  and  teid  Jwigmntt  rfgned 
Ibr  mBt  of  ■mntawtfii  oa  tke  91th  Ifcimnliii,  IMQ,  mmA  twtTHtinii  hninjil- 
Defeaduitfl,  on  th«  2Ut  Jannanr,  1861,  iBored  to  wt  ailde  th«J«i(metttonthB 
ground  that  it  had  boon  algned  mors  than  a  yaar  altar  the  anmmons  waa  re- 
tamable,  and  wlthont  giTtng  n  tenn'fe  notice.  fiUd,  that  the  Mplicatlon  waa 
toe  late. 

One  of  the  defendanta,  3i9umd  M.  eorwetly  atyled  In  the  eommona,  waa  bgr  nio- 
take  named  in  the  Judgment  roll  and  exeentlona  Mward  M.    Bdd,  amendaUe. 

This  was  a  Bnminons  to  shew  cause  ythj  the  final  judgment  in 
this  oaiise  should  net  be  set  aside  with  costs. 

1st.  Becanse  the  defendants  were  serred  with  process  (sommons) 
on  the  lOih  of  Febmary,  1859,  and  no  proceedings  taken  till  the 
24th  December,  1860,  when  final  judgment  was  entered  against 
all  the  defendants  (one  of  the  defendiuits,  Udmund  McNaughton, 
being  doing  designated  therein  as  Edwttrd  MoMaughton)  for  want 
of  appearance,  for  £809  Os.  9d.  and  oosts. 

i2nd.  Becanse  there  was  a  variance  between  the  judgment  roll 
and  execution  and  the  writ  of  snmmous,  the  style  of  the  cause 
in  the  summons  being  the  same  as  in  this  sumnuniSi  while  the 
s^le  of  the  cause  in  the  roll  and  exeentions  ealled  defendant 
JSdmund  MoNaughton  Edward* 

Ml  Because  the  plalntiifs  did  not  give  a  term's  notice,  althpngli 
more  than  a  year  had  elapsed  since  the  last  proceeding. 

In  answer  to  the  summons  the  plaiBtiiT's  attomoT  made  an 
affidavit  to  the  effect  that  the  delay  in  entering  judgoMnt  was 
agreed  upon  between  him  and  the  defendants :  that  the  deftadants 
undertook  not  to  enter  appearance,  as  they  had  no  delionee,  and 
had  engaged  to  pay  off  the  debt  within  eighteen  months,  and  had 
made  small  payments  tram  time  to  time,  but  little  more  than 
sufficient  to  keep  down  the  interest ;  and  that  in  December  last^ 
finding  that  sfther  people  were  presring,  he  entered  up  the  judg- 
ment He  swore  also  that  he  believed  the  application  to  set  aside 
the  judgment  was  made,  not  at  the  instance  of  the  defendants, 
but  of  a  creditor  of  theirs  who  took  out  an  execution  agahast 
them  for  a  large  debt,  and  placed  it  in  the  sheriff's  hands  a  few 
minutes  only  after  the  execution  in  this  case  was  delivered  to  him. 
In  this  affidavit  it  wss  alleged  that  the  agreement  with  the  plain- 
tiff's attorney  for  delay  was  made  beUreen  him  and  Andrew 
McNaughton,  one  of  the  defendants. 

On  the  part  of  the  defendants,  Andrew  McNaugliteii  made  an 
affidavit  that  after  his  first  interview  with  the  piaintiffs'  attonmy 
about  this  suit  he  always  believed  tliat  the  suit  had  been  with- 
drawn :  that  this  application  was  not  made  on  behalf  of  any  other 
of  their  creditors,  but  with  the  idea  that  if  he  could  swioeed  in 
getting  the  judgment  set  aside  he  ccnld  then  make  arrsngemsnts 
to  piyy  all  the  creditors  equally ;  that  he  had  often  applied  to  the 
pUintiffff*  attorney  fer  an  aocennt  of  their  debi»  but  had  never 
received  one* 

It  was  net  denied  that  the  navm  of  Mmard  ma  by  mistake 
given  as  tlM  christian  name  of  one  of  the  defendants  in  the  judg- 
ment foU  instead  of  JSdmimdt  the  nana  properly  given  in  the 


Eomnon,  €.  J.*- By  the  Common  Law  Procedure  Act,  section, 
81,  H  is  emntcd  that  n  plaintiff  shall  be  deemed  out  of  court 
mtas  be  declare  wttUn  one  year  after  the  writ  ef  svmmons  is 
ralumahle. 

ffhe  judgment  being  entered  -on  the  24th  Deceml>er,  1860,  tiie 
defendants  move  against  it  for  iiiegmlatHy  in  being  signed  too 
late,  that  is,  more  than  a  year  after  tlie  summons  was  returnable ; 
but  they  come,  as  ^>pears,  not  before  the  21st  of  January,  1861, 
which  is  too  late,  according  to  the  practice,  and  I  think  this  is  a 
case  in  which  tlm  application  should  not  be  fevoured. 

Hie  same  objection,  of  befaig  too  late  in  motlng,  applies  tc  the 
other  ground  oif  not  giving  a  tenn's  notice,  if  indeed  ench  an 
ejection  could  be  taken  when  the  defendants  have  not  appeared. 

As  to  the  mistake  in  the  christian  name  of  one  of  the  defendants, 
Sdward  for  Bdmund,  that  can  be  cured  by  amendment,  «s  the 
summons  gives  the  Uue  name. 

I  think  that  the  name  of  the  defendant,  •Edmund  McKsughton, 
should  be  amended  in  the  judgment  roll  and  the  writ  or  writs  of 


execution  that  have  issued  under  it,  by  making  it  conform  with 
the  name  in  tiae  summons,  and  that  this  summons  should  be  dis- 
charged, but  not  with  costs. 


CooBKAxa  V.  Soon  ax  al.  axd  CkMJBBAjni  ▼•  Cboss  it  al, 

JMbttttctfo  nvMhtilfbi^'^CbiCi. 

Twoatai6BelwrttlsalM|whtnunentireraiefciied  eo  arM tmtien  at  tiie  narfaea,  iMf 
MrdiBtMiwiaA«n,eeatatoabMe  theeeort.  In  one  the  arblmtor  imni  £20^ 
in  the  other  £10.  The  piafaitlff  having  proceeded  by  nttaffhment  on  the  a^nad^ 
hdd,  that  he  waa  endtled  to  fnll  eoota  without  a  eartlllcate. 

BoAeeaaaianotwHhln  thelMthTnleafeonrt,ibrtheplalnitMr<nni 
•Idered  aa  Ufcwending  vpon  n  teal  Jndsnient. 

QutBn,  whether  nnder  a  L.  P.  A.,  aaetlon  S81,  n  jn^llpB'i  ordar  Is  not 
to  hnve  taxntion  revised  by  the  principal  olerlc. 

The  plaintiff  in  this  case  applied  to  revise  taxation,  en  gronnda 
whioh  sufficiently  appear  in  the  judgment 

Bunxs,  J.— Botli  ef  these  cases  were  actions  against  the  defen- 
dants fenr  felse  Imprisenment,  in  consequence  of  the  writs  to  hold 
to  ball  being  set  aside  for  inegularity.  When  they  came  down 
fMT  trial  nt  the  assisee  at  Stntford,  in  the  spring  of  1858,  by  eon- 
sent  of  parties  the  causes  were  referred  to  an  arbitrator,  no 
verdicts  being  taken.  The  costs  of  the  cause  in  each  and  the  costo 
of  the  refercDoe  were  ordered  to  abide  the  etent.  The  arbitrator 
■Mde  his  awards,  and  in  the  first  case  awarded  £20  to  the 
plaiotil^  and  in  the  second  case  £10.  The  plaintiff  proceeded 
then  to  tax  costs*  and  the  deputy  clerk  of  the  Crown  fer  the 
comity  of  Perdi  taxed  to  the  plaintUf  Ml  coats  in  each  case.  The 
plaintiff  after  that  proceeded  to  demand  the  sums  awarded  and 
costs,  and  upon  non-payment  applied  to  the  court  to  enforce  the 
awards  by  attachment.  The  defendanto  reelsted  these  applica- 
tions, and  the  matter  came  on  to  be  heard  in  Trinity  Term  last, 
before  me  in  the  Practice  Court.  The  rules  were  nwde  absolute 
for  the  attachment,  but  ordered  to  lie  in  the  offioe  a  certoin  length 
of  time,  to  afford  an  opportunity  to  have  tiie  oosts  taxed  correctiy 
and  upon  a  proper  scale,  as  a  question  was  nused  with  respect  to 
the  costs  as  taxed  by  the  deputy  clerk  of  the  Crown. 

The  order  then  made  was  special,  directing  av  appficatlon  to 
be  made  to  a  judge  in  Chambers,  nt  least  that  was  what  i  centem- 
plated  at  the  time.  I  had  overloolLed  the  proviriens  of  tlie  881st 
section  of  the  Common  Law  Procedure  Act.  Upon  looking  est 
that  section  new,  I  see  I  have  made  n  noto  in  the  margin  to  that 
section  in  my  copy,  that  some  of  the  profession  «ay,  and  have 
aoted  upon  it,  that  they  m^  as  a  matter  of  ooune  have  the  costo 
re-taxed  by  the  priimipal  olerk :  I  doubt  that  beiiv  the  true  con- 
struction :  the  revieion  I  think  should  be  by  a  judge's  order  foir 
the  purpose.  Be  that  as  it  may,  however,  the  defeiMUnto  in  these 
cases  avail  themselves  of  the  coastmction  put  «pen  the  clanse  by 
the  .profeesion,  and  carried  the  taxation  before  the  principal  clerlL 
The  plaintiff  declined  to  attend  this  taxation,  because  he  consi- 
dered it  a  violation  of  the  order  made  when  directing  the  attach- 
ment to  lie  in  the  office  till  a  taxation  prooured  in  acoordaace  with 
it.  The  master  in  the  first  place  taxed  the  plaintiff's  costs  on  the 
scale  of  the  county  court,  and  then  nllewed  tlM  defendanto  their 
coets,  that  is,  the  diffMrence  of  coeto  between  the  two  courto  to  be 
deducted  from  thoee;  and  in  the  second  case  he  allowed  the 
plmntiff  only  division  court  costs^  and  taxed  to  the  defendanto 
their  fnll  costs. 

The  application  now  belfore  me  is  made  by  the  plaintiff,  that 
the  master  shall  review  his  toxation,  and  the  question  is  rimply 
this,  whether  he  has  taken  a  correct  view  of  the  matter.  At  the 
time  of  the  argument  I  was  under  the  impression  that  this  very 
point  had  been  before  me  in  some  shapo  sometime  since,  and  I  find 
it  was  in  Jones  v.  Eeid  (1  IT.  C.  P.  B.  247).  In  some  measure  the 
same  question  was  befere  Mr.  Justice  Itiofaards  in  'Morw  v.  Teetsel 
(lb.  876y.  In  this  last  case  an  order  wasmade  for  full  costs,  but  that 
case  dMfers  flrom  Jma  v.  Reid  and  from  this  case,  for  no  -verdict 
was  taken  In  eMher  of  them,  and  it  is  through  tiie  verdict  the 
court  deals  with  the  question  of  costs,  and  under  'tin  rule  of  court 
by  means  of  tiie  final  judgment 

I  still  adhere  to  ray  opinion  expressed  in  J&net  v.  Sad,  that 
where  the  parties  refer  a  ease  to  arbitration  without  toking  any 
verdict,  the  dHTerent  prorisions  of  the  stetates  referred  to  So  not 
apply.  The  prevision  in  the  rule  of  reference  tiiat  coste  shall 
abide  the  event,  are  not  equivalent  to  saying  that  the  plaintiff 
slksll  not  have  costo  without  a  oertificato,  for  the  judge  who  tries 
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the  caase  may  grant  the  oertifioate,  notwitbstaading  the  Terdiot 
be  within  the  Juriediotion  of  the  Infferior  court.  A  judge  cannot 
certify,  in  my  opinion,  when  there  is  no  Terdict  which  enables  him 
to  say  the  court  haa  possession  of  the  conse;  that  is,  I  mean 
cannot  certify  under  the  different  statutes. 

Then  as  to  the  rule  of  court.  The  ease  of  Jbnsf  t.  Biid  was 
decided  before  the  new  rules,  but  I  apprehend  there  haa  been  no 
difference  in  that  respect  The  156th  rule  is  that  costs  shall  be 
taxed  on  the  scale  of  the  Inferior  courtSp  if  there  be  no  special 
order  of  a  Judge,  in  any  action  of  the  proper  competence  of  the 
county  court  m  which  JumI  judgment  MhtUl  be  attained  without  a 
trial.  If  the  plaintiff  had  gone  to  the  master  with  an  award  upon 
which  he  could  liaTC  obtained  a  final  judgment,  and  was  entering 
up  that  judgment,  then  the  master  would  have  been  right  This 
is  not  such  a  case.  The  plaintiff  proceeds  upon  the  award  and 
not  upon  any  judgment,  Mid  therefore  the  question  is  just  this, 
whether,  when  an  awurd  u  made  in  a  case  where  no  ▼erdiet  has 
been  taken,  but  the  parties  are  proceeding  upon  the  award,  it  is 
to  be  considered  as  a  final  judgment  within  the  meaning  of  the 
166th  rule.  I  think  it  is  not,  and  therefore  the  master  was  wrong 
in  thinking  he  had  Jurisdiction  to  deal  with  costs  on  the  smaller 
scale. 

The  case  of  Jonee  ▼.  Beid  was  decided  in  the  Practice  Court, 
tnm  which  there  could  be  no  appeal,  but  this  case  being  in 
Chambers  the  defendants  haTS  a  right  to  apply  to  the  court  to 
rewind  n^  order  if  my  riew  of  the  law  be  incorrect 

The  summons  for  rerision  must  be  absolute,  but  it  will  be  with- 
out costs. 


BAurouft  T.  Elusoh  bt  al.,  Exioiitobs  ov  iBHBAS  Saqi 

Kbnhidt. 

Jmdgmeitt—JNgkt  ^mbmqmeiU  eredtkn  to  mom  agaiiML 

A  JadgnwDt  will  be  set  Mld«  on  the  motion  of  a  tobeeqnent  Jndfinent  creditor 
only  when  It  haa  been  proenred  by  frmad,  and  the  prooe«  of  the  ooort  thna 
nboaed.  If  a  nnlUty  upon  any  other  groand,  n  stnuBser  eannot  be  predjndioed 
by  it;  and  if  Irrefular  only,  ha  haa  no  right  to  oompUin. 

J,  B.  Bead,  on  behalf  of  a  subtoquent  judgment  credit,  moTcd 
to  set  aside  the  judgment  issued  in  this  cause,  and  tlie  fi^/a.  issued 
thereon.  SeTcral  grounds  of  objection  were  taken,  and  among 
others,  that  if  such  judgment  is  intended  to  be  a  judgment  by  de- 
fault of  defendant's  appearance  to  the  action,  the  said  judgment 
is  not  justified  by  the  writ  of  summons  filed,  as  the  judgment  con- 
tains no  copy  of  the  special  endosement  on  said  writ,  as  required 
by  the  statute  in  that  behalf :  that  the  said  judgment  is  fraudulent 
and  Toid  as  against  creditors  of  the  said  JSneas  Sage  Kennedy, 
deceased,  on  account  of  the  plaintiff  hating  caused  the  same  to  be 
eitered  without  sufficient  authority fh>m  the  defendants  so  to  do ; 
or  on  the  ground  that,  if  such  authority  was  given,  it  was  by  the 
plaintiff's  collusion,  or  that  of  his  attorney  or  agent,  and  for  a 
much  greater  sum  than  ought  to  be  reootered  by  the  plaintiff 
against  the  estate  of  the  said  ^neas  Sage  Kennedy:  that  there 
is  no  judgment  to  warrant  the  fieri  faeiae  issued,  the  judgment 
signed  in  this  cause  not  being  against  the  estate  of  the  said  JSneas 
Sage  Kennedy,  or  even  against  the  defendants  as  his  executors, 
but  agunst  the  defendants  personally. 

Bniuis,  J. — The  question  raised  by  the  affidarits  of  Bown,  a 
Bubseqaent  judgment  creditor,  that  the  plaintiff's  Judgment  was  a 
collusive  one,  and  fhindulent  is  met  by  the  plaintiff,  and  I  think 
anything  like  fraud  or  colluMon  is  sufficiently  answered  and  re- 
pelled, and  therefore  I  can  neither  set  aside  the  judgment  nor  grant 
an  issue  to  try  the  validity  of  it  upon  that  ground. 

All  the  other  objections  resolve  themselves  into  regularity  of 
the  plaintiff's  proceedings,  and  certainly  there  seems  no  want 
of  points  of  irregularity  as  the  papers  stand  at  present,  but 
perhaps  they  may  be  amended  and  set  right  upon  an  applioi^on 
fbr  the  purpose.  The  pluntiff*s  judgment  was  not  obtained 
upon  a  specially  endorsed  writ,  as  would  appear  by  the  judgment, 
though  the  writjof  summons  was  specially  endorsed.  The  affidavit 
of  Mr.  Read,  attorney  in  this  suit  for  the  defendants  shews  that  an 
appearance  was  entered  by  him,  and  after  service  of  the  declara- 
tion he  suffered  judgment  by  defisult  as  the  least  expense  to  the 
•state. 


The  writ  of  ^.  fa.  in  the  sheriff's  hands  does  not  appear  to  be 
supported  by  the  judgment,  certainly,  for  the  judgment  is  not 
entered  against  the  de^ndants  as  executors.  If  Bown  can  obtain 
a  priority  over  the  plaintiff  by  reason  of  there  being  no  judgment 
to  warrant  tiie  execution,  then  he  can  do  so  by  notifying  the 
sheriff  of  it,  and  to  proceed  upon  his  execnUon,  but  I  know  of  no 
authority  which  authorises  a  stranger  to  the  action  asking  the 
court  to  intwfere  with  the  proceedings  of  another  party,  whether 
those  proceedings  amount  to  an  irregularity  or  to  a  nullity.  If 
the  proceedings  are  void  the  stranger  cannot  be  predjudiced,  and 
if  irregular  only,  he  cannot  complain.  I  know  of  no  other  ground 
of  interference  than  when  it  is  complained  that  the  power  and 
process  of  the  court  is  used  for  a  fraudulent  purpose.  See  Penin 
V.  Bowee,  (6  U.  C.  L.  J.  188.) 

Rule  discharged,  with  costs. 

UNITED    STATES     KEPOKTS. 

IK  THE  QUARTER  SESSIONS  OF  SCHUYLKILL  COUNTY. 


Thi  Commohwbalth  ▼.  HiLLum. 

The  aepaiatton  of  the  Jory  after  a  lealed  lexdiet  had  been  agreed  upon  in  a  i 
of  mJademeaaor,  is  not  good  eaoae  ft»r  a  new  triaL 

Pabkt,  p.  J. — ^After  the  jury  had  retired  to  deliberate  upon 
their  verdict,  the  court  adjourned  until  the  aflemoon ;  but  before 
the  Judges  had  left  the  bench,  the  constable,  in  charge  of  the  jury 
informed  the  Judges  that  the  jury  had  agreed  upon  their  verdict 
and  were  ready  to  deliver  it.  The  president  Judge  (one  of  the 
associates  being  present  and  concurring)  directed  the  constaUa 
to  tell  the  jury  they  might  seal  up  their  verdict  and  bring  it  into 
court  when  the  court  met  that  aflemoon.  Neither  the  defendant 
nor  his  counsel  were  present  when  this  direction  was  pven.  In 
giving  this  direction  the  preeident  judge  followed  the  praotioe  of 
his  predecessor  on  the  bench,  and  in  accordance  with  his  own 
impression  of  the  practice  in  similar  cases.  At  the  opening  of 
the  court  in  the  afternoon,  the  jury  delivered  a  sealed  verdict  to 
the  court,  finding  the  defendant  guilty.  The  verdict  was  reccwded 
by  the  clerk,  and  acknowledged  by  the  jury  as  th^  terdiot,  in 
the  usual  form. 

These  are  the  facts  on  which  the  reason  assigned  for  a  nevr 
trial  is  founded,  and  presents  for  decision  the  question,  •*  Whether 
the  separation  of  the  jury  by  permission  of  the  prerident  JudgOb 
after  the  sealing  of  their  verdict,  and  before  its  rendition  in  oourt» 
is  a  valid  ground  for  a  new  trial."  * 

Lord  Coke  says  (Co.  Lit  227,  b.)  <«  By  the  law  of  England,  th^ 
jury,  after  th^r  eridence  given  upon  the  issue,  ought  to  be  kept 
together  in  some  convenient  place,  without  meat  or  drink,  fire  or 
candle,  which  some  books  call  an  imprisonment,  and  without 
speech  with  any,  unless  it  be  the  bailiff,  and  with  him  only  if 
they  be  agreed.  After  they  be  agreed,  they  may  in  causes  between 
party  and  party,  give  a  verdict,  and  if  the  court  be  risen,  give  a 
privy  verdict  before  any  of  the  judges  of  the  courts  and  then  they 
may  eal  and  drink,  and  the  next  morning  in  open  court,  they  may 
either  affirm  or  alter  their  pnvy  verdict,  and  that  which  is  given 
in  court  shall  stand.  But  in  mmtaot  eaeee  of  Itfe  itr  member,  the 
jury  can  give  no  privy  verdict,  but  they  must  give  it  openly  in 
court.  And  hereby  appeareth  another  division  of  verdicts,  vis., 
w^yubUek  verdict,  given  openly  in  oonrt,  and  a  privy  verdict  given 
out  of  court  before  any  of  the  Judges  as  aforesaid."  «<  After  the 
verdict  is  recorded,  the  jury  cannot  vary  fh>m  it,  but  before  it  bo 
recorded,  they  msy  vary  firom  the  first  offer  of  their  verdict ;  and 
that  verdict  which  is  recorded  shall  stand;  also,  they  may  vary 
from  ^privy  verdict" 

In  Jacobs'  Law  Dictionary,  under  the  word  « Verdict,"  it  it 
stated,  a  privy  Terdict  is  **  given  out  of  court,  before  one  of  the 
judges  thereof;  and  is  called  privy,  being  to  be  kept  secret  fh>Ba 
the  parties  until  it  is  affirmed  in  court;"  (1  Inst.  227.)  But  a 
privy  verdict  is,  in  strictness,  no  verdict ;  for  it  is  only  a  fiivor 
which  is  allowed  by  the  court  to  the  jury  for  ^heir  ease ;  the  jury 
may  vary  from  it,  and  when  they  come  into  oonrt  may  give  a  con- 
trary verdict,  but  this  must  be  before  the  privy  verdict  is  recorded ; 
(6  Mod.  861.)  No  privy  verdict  can  be  given  in  criminal  matter* 
which  concern  life^  as  folony,  &c. ;  but  it  must  be  openly  in  eourt ; 
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be«ftii06  the  Jury  fcre  oommanded  to  look  upon  the  prfwner  yrhen 
they  g!t6  their  TWdiot,  and  so  the  prisoner  is  to  he  there  present. 
Bat  In  orilnihal  eanses,  where  the  defendant  is  not  to  he  person- 
ally present  at  the  titne  of  the  verdict,  and  In  informations,  it  privy 
Terdiot  nay  he  giten  (Raym.  191 ;  1  Tent  97). 

In  Trials  per  Pais  (toI.  1, 260),  a  case  is  sited  ttom  I  Vent,  124, 
in  which  the  court  was  moted  to  set  aside  a  Tcrdict  In  ejectment 
fbr  the  plated,  on  the  gronnd  that  the  jury,  after  they  had  giveti 
their  prlty  verdict  in  fttvont  of  the  plaintiff,  they  were  treated  at 
a  tavern  hy  the  pUintilF's  solicitor,  hefore  the  affirmance  of  the 
verdict  in  comt.  Gonnsel  was  heaid  on  hoth  sides,  and  the  court 
delivered  tfaeiir  opinion  seriatim,  that  the  verdict  should  stand. 

In  the  case  of  The  King  v.  Wolf$  et  al.^  1  Chitty,  401,  an 
indictment  for  a  conspiracy,  it  was  decided,  after  an  argnment 
hefore  the  Court  of  Q«een*s  Bench,  that  the  dispersion  of  the 
jmy  with  the  permission  of  the  Jodge,  dnrifBg  the  totervai  of 
the  ad^oomment,  in  ease  of  a  nimiemmnory  does  not  vitiate  their 
verdict,  and  that  the  separation  of  the  jury  is  a  matter  of  discre- 
tion with  the  jndge.  The  Judges  delivered  their  opinions  seriatim. 
Chief  Jnetiee  Abhott,  in  his  opinion,  said^  '<  If  we  entertained  any 
denht  upon  a  qneetion  of  this  Idnd,  which  is  of  Importanee  by 
reason  tliat  the  anhjeet  matter  relates  to  the  trial  hy  Jury,  we 
shoald  pronounce  a  very  dellbera'te  opinion  ;  but  as  as  none  of  «s 
entertain  any  doubt,  it  is  nnneeessary  to  take  any  ftirtlier  time  for 
eonsideratioB.'*  He  AirUier  said,  <*  I  am  of  opinion  that  in  case 
of  a  nmdemeanor,  their  dispersion  does  not  vitiate  the  verdict ; 
and  I  fonnd  my  opinion  upon  the  admitted  ihct  that  there  are 
many  instanoee  of  late  years,  in  which  juries  npen  trials  for  mis- 
demeanors have  dispersed  and  gone  to  th<dr  abodes  during  the 
night  for  which  the  adjournment  took  place ;  and  I  consider  every 
iuetaBoe  In  which  it  has  been  done,  to  be  proof  that  It  may  be 
lawftilly  done.  It  is  said  that  in  some  of  these  instances  the  ad- 
jourument  and  dispersion  of  the  Jury  have  taken  place  with  the 
consent  of  the  detedant  I  am  of  opinion  that  that  can  make  no 
dilfereuoe."  **  I  am  also  of  opinion  that  the  consent  of  the  Jndge 
would  not  make,  in  such  a  case,  that  lawful  which  was  unhkwfSil 
in  Itself)  for  if  the  law  requires  that  the  Jury  shall  at  all  events 
be  kept  together  until  the  close  of  a  trial  for  misdemeanor,  it  does 
not  appear  to  mo  that  the  Judge  would  have  any  power  to  dispense 
with  it.  The  only  difference  that  can  exist  between  the  fact  of  the 
Jury  separating  with  or  without  the  approbation  of  the  Judges,  as 
it  seOms  to  me,  is  this,  that  If  it  be  done  without  the  consent  or 
or  approbation  of  the  Judges,  express  or  implied,  it  may  be  a 
misdemeanor  in  them,  and  they  may  be  liable  to  be  punished ; 
whereas  if  he  gives  his  consent,  there  will  be  no  such  consequence 
of  a  separation."  **  It  seems  to  me  that  the  law  has  vested  in  the 
Judge  Uie  d^retion  of  saying  whether  or  not,  in  any  particular 
case,  it  may  be  allowed  to  the  Jury  to  go  to  their  own  homes 
during  a  necessary  adjournment  throughout  the  night.*' 

Holroyd,  J.,  said :  **  I  am  enUrely  of  the  wa^e  opinion,  that  the 
separation  does  not  render  the  verdict  invalid.  I  do  not  find  any 
authority  in  law  which  says  that  the  separation  of  the  jury  in  a 
case  between  party  and  party,  or  in  the  case  of  a  misdemeanor, 
that  does  avoid  the  verdict" 

Bailey,  J.,  said:  <*The  case  is  pot  on  the  plain,  simple,  dry 
ground,  whether,  because  the  jury  separated,  and  the  defendant 
gave  no  consent  to  that  separation,  and  did  not  know  until  after 
^e  verdict  was  given  that  that  separation  had  taken  place,  he  is 
as  a  matter  of  right  entitled  to  call  upon  the  court  to  vacate  the 
verdict  and  grant  a  new  trial.  Now,  upon  that  naked  point  it 
seems  to  me  that  he  has  no  right  to  make  that  application." 

Best,  J.,  said :  **  I  am  of  the  same  opioion.  It  appears  to  me 
that  no  mischief  can  result  from  allowing  jurors  to  separate,  a 
discretion  being  always  vested  in  the  judge  as  to  the  propriety  or 
impropriety  of  keeping  them  together  in  each  particular  case." 

This  decision  of  the  court  seems  to  have  settled  the  question  in 
England ;  for,  after  a  careful  search  through  the  digests  of  the 
English  reports,  no  case  has  been  found  in  which  it  has  been  again 
raised. 

In  New  Tork  it  has  been  held  in  several  cases  that  the  separa- 
tion of  the  Jury  before  the  rendition  of  the  verdict  in  court,  does 
not  avoid  the  verdict  In  The  People  v.  Douglas,  4  Cow.  82, 
Woodward,  J.,  in  delivering  the  opinion  of  the  court,  said :  *<  On 
looking  into  books,  we  do  not  find  the  mere  separation  of  the  Jary 


has  ever  been  held  a  sufficient  cause  for  setting  aside  a  verdict, 
either  in  a  ciril  or  criminal  cause,  if  we  except  the  case  of  Com" 
monttealth  v.  Me  Caul,  Yirg.  Cases,  271  (this  was  a  capital  case). 
«  The  question  has  been  learnedly  examined  in  several  cases,  and 
especially  in  that  of  The  King  v.  Wolfe  et  Al,  11  Chitt.  401,  which 
appears  to  be  a  case  Which  excited  very  general  interest,  and  led 
to  the  utmost  research  of  counsel  and  the  Court  of  King's  Bench.'' 
In  reference  to  this  decision  tn  The  King  v.  Wo\fe  it  at.  Justice 
Woodward  further  said :  *<  What  the  King's  Bench  would  have 
said  of  a  capital  case,  it  is  true,  does  not  directlv  appear,  because 
the  cause  under  consideration  was  one  of  a  misdemeanor,  but  the 
reasoning  of  the  judges  is  applicable  to  both  cases ;  and  we  think 
that  the  mere  fact  of  the  Separation,  uiiaccompanied  with  abuse, 
should  not  avoid  the  verdict  even  in  a  capital  case." 

In  Smith  w.  Thompeon,  1  Cow.  221,  after  the  jury  had  retired,  and 
before  they  had  agreed  upon  their  verdict,  two  of  the  jurors  eluded 
the  care  of  the  constable.  One  of  them  went  to  a  tavern,  and  the 
other  to  his  own  house,  and  the  next  morning  returned  to  the  Jury- 
room,  and  afterwards  agreed  upon  the  verdict,  and  rendered  it  in 
court    The  court  held  this  to  be  no  ground  to  set  aside  the  verdict. 

In  Horton  v.  Horton^  2  Cow.  589,  after  the  jury  had  agreed 
upon  their  verdict,  and  while  the  court  were  at  dinner,  without 
the  knowledge  of  either  party,  the  jury  separated,  but  the  court 
held  this  no  cause  for  a  new  trial. 

The  same  principle  was  decided  lu  DougVu  v.  Toucy^  2  Wend. 
852 ;  Bum  v.  Hoyt,  8  J.  H.  255. 

In  Kentucky  it  has  been  held  that  the  separation  of  the  jury 
after  agreeing  upon  their  verdict,  but  before  its  rendition  in  court, 
will  not  ritiate  the  verdict  (1  Bill.  266j. 

In  Ohio  it  has  been  expressly  decided  that  where  Juries  separate 
after  agreeing  upon  the  verdict,  without  leave  of  the  court,  it  is 
not  a  ground  for  a  new  trial  (8  Ham.  52). 

In  South  Carolina  it  has  been  decided  that  a  set>&ration  of  the 
Jury  in  a  capital  ease,  and  before  rendering  a  verdict,  is  no  cause 
for  a  new  trial  (I  Dev.  Sl  Bat.  600).  And  in  the  same  State,  it 
has  also  been  held  that  the  separation  of  the  Jury  In  all  cases  is 
within  the  discretion  of  the  president  Judge  (2  Baily,  565). 

In  Connecticut  and  New  Jersey  it  has  also  been  held  that  mere 
separation  of  the  Jury  before  the  rendition  of  the  verdict  in  court, 
alUioogh  irregular  if  done  without  permission,  does  not  vitiate  the 
verdict  (See  the  cases  cited  in  People  v.  Douglas^  4  Cow.  82,  and 
the  cases  collected  in  a  note  to  Smith  v.  Thompson,  1  Cow.  221.) 

The  law  upon  this  point,  as  settled  by  the  decisions  in  Eoglani 
and  in  this  counti^,  cannot  be  better  stated  tlian  in  the  wonls  of 
Justice  Woodwaro,  part  of  whose  opinion  is  above  quoted,  **  that 
though  the  jury  separate,  if  there  be  no  further  abuse,  this  shall 
not  riUate  iSkt  verdict,  though  it  would  be  a  contempt  of  the  court 
if  contrary  to  their  instructions,  and  would  be  punishable  as  such." 

The  very  question  raised  by  the  facts,  and  the  reason  for  a  new 
trial  in  this  case,  appears  to  have  been  decided  in  The  State  v.  £agUf 
18  Ohio,  490 ;  the  sylUbus  of  which  is  thus  stated  in  2  U.  S.  Big. 
sup.  417 :  **  The  court  may  instruct  a  jury  to  seal  up  their  verdict 
in  a  criminal  case,  and  separate,  should  they  agree  while  the 
court  was  not  in  session  ;  and  such  instructions  given  instantly, 
on  the  announcement  of  the  a^ournment,  is  the  act  of  the  courty 
and  sufficient" 

But  independently  of  direct  authority  in  favor  of  the  validity  of 
a  verdict,  where  a  jury  has  separated  by  permission  of  the  judge, 
after  having  agreed  upon  it  and  sealed  it  up,  no  reason  can  be 
adduced  against  it  that  would  not  operate  with  greater  force 
against  a  separation  during  the  progress  of  the  trial,  and  before 
the  charge  was  delivered.  The  juror  is  under  no  greater  obliga- 
tion by  his  oath  not  to  separate  after,  than  before  the  rendition  of 
the  rendition  of  the  verdict  The  oath  of  the  constable  is,  •*  That 
he  will  not  suffer  any  person  to  speak  to  them,  nor  speak  to  them 
himself,  untU  they  have  agreed^  unless  it  be  to  ask  them  if  they  have 
agreed"  When  they  have  agreed  upon  their  verdict,  the  obliga- 
tion of  the  oath  is  at  an  end.  And  the  practice  of  receiving  a 
privy  verdict  by  the  jndge  in  England  shows  the  construction 
placed  by  the  courts  upon  the  extent  of  the  obligation  of  the  oath. 
The  practice  of  sealing  the  verdict  in  this  country,  seems  to  have 
been  substituted  for  the  privy  verdict  in  England,  for  both  must  be 
rendered  in  court  to  be  of  any  effect ;  and  as  it  ia  dear,  from  the 
authorities  cited,  that  a  privy  verdict  could  alwi^s  have  bocH 
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rendered  in  Bnglftnd  in  eases  of  mitdemMtnor,  there  seems  to  be  no 
reason  why  a  judge  shoald  not  direct  a  juiy  to  seal  up  their  Ter- 
dict  daring  the  temporary  a^jonmment  of  the  eonrt  The  eourt 
haTO  it  in  their  power  to  correct  any  abase  or  misconduct  on  the 
part  of  the  jurors  either  before  or  after  the  rendition  of  the  Tcr- 
dict,  and  no  injury  to  any  one  is  likely  to  result  from  a  continuance 
of  the  practice ;  and  as  none  has  been  alleged  in  this  case,  no  xetir 
son  has  been  shown  for  a  new  trial. 

The  motion  is  denied,  and  a  new  trial  refosed. 


SUPREME  COUBT  OF  PENNSYLVANIA  IN  AND  FOB  THE 

WESTEBN  DISTBICT. 


Ewnro  t.  Thohvsoh. 


ViS.  __ 
Where,  In  the  Utttted  States,  an  offlee  it  not  ramoreble  at  the  wlU  of  the  Esecn- 

tiTe,  the  eppolntmeat  if  not  revoeiU>le,  mod  cannot  be  annolled. 
The  effect  of  a  writ  of  eerttorari^  directed  to  an  inferior  tribanal.  Is  to  raapend  the 

powers  of  the  enperlor  eonrt    The  Judicial  proeaeding  can  piogieei  no  farther 

in  the  court  below,  but  It  le  not  elear  that  eoUateral  prooeedlnei  are  affwted 

l^lt. 

The  opinion  of  the  court  was  delitered  by  Strong,  J. 
Three  prominent  questions  are  raised  by  this  motion.  They 
are: — Has  the  complainant  a  legal  right  to  the  office  of  Sheriff 
of  the  city  and  county  of  Philadelphia?  Does  the  defendant 
nnlawftally  invade  or  threaten  to  invade  that  right  7  If  he  does, 
is  the  iuYasion  of  such  a  character  as  to  call  for  the  exercise  by 
this  coart  of  its  preYeotive  power? 

On  the  27th  day  of  NoTcmber,  1861,  the  Governor  of  the  com- 
monwealth issued  a  commission  to  the  complainant,  reciting  that 
by  the  election  returns  of  the  October  election  of  that  year,  it 
appeared  that  he  had  been  chosen  sheriff  of  the  city  and  county 
of  Philadelphia,  and  authorising  him  to  perform  the  duties  and 
eigoy  the  privileges  of  said  office  for  the  term  of  three  years  from 
the  second  Tuesday  of  October,  1861,  if  he  should  so  long  behave 
himself  well,  and  until  his  successor  shall  be  duly  qualified. 
Under  this  commission  he  entered  upon  the  duties  of  the  office, 
and  he  has,  in  fkot,  acted  hitherto  as  sheriff.    If  this  commission 
is  still  in  force,  beyond  eontroversy  he  has  a  legal  right,  not  only 
to  the  office,  bat  to  its  undisturbed  enjoyment.    This  we  do  not 
understand  to  be  controverted.    The  next  stage  in  the  inquiry, 
therefore,  is  whether  anything  appears  which  invalidates  the  com- 
mission.   The  defendant  produces  a  commission  from  the  Governor 
to  himself,  dated  October  21,  1862,  reciting  that  it  appeared  from 
the  retams  of  the  same  election,  held  in  October,  1861,  that  he 
has  been  chosen  sheriff  of  the  said  city  and  county,  and  authoris- 
ing him  to  hold,  exercise  and  enjoy  the  said  office  of  sheriff,  with 
all  its  rights,  fees,  perquisites,  emoluments  and  advantages,  and 
to  perform  all  Its  duties  for  the  term  of  three  years,  to  be  com- 
puted from  the  second  Tuesday  of  October,  1861,  if  he  should  so 
long  behave  himself  well,  and  undl  his  successor  should  be  duly 
qualified.    The  two  commissions  are  for  the  same  office,  for  the 
same  term,  and  both  recite  the  same  election  returns.    The  second 
does  not  profess  to  be  founded  upon  any  amended  return.     It 
makes  no  allusion  to  any  contest  of  the  elecUon,  and  it  does  not 
in  terms  revoke,  annul  or  supersede  the  commission  previously 
Issued  to  the  complainant.    What,  then,  is  its  legal  effect  ? 

Had  there  been  no  contest  of  the  election  of  sheriff  or  of  the 
election  returns,  it  could  not  be  maintained  that  the  commission 
issued  in  October,  1862,  annulled,  vacated  or  superseded  the  com- 
mission given  to  the  complainant  in  November,  1861.  The  power 
of  the  Governor  to  revoke  a  commission  once  issued  to  an  officer 
not  removeable  at  the  pleasure  of  the  Governor,  may  well  be 
denied.  Even  where  he  has  the  power  of  appointment  of  such  ao 
officer,  an  appointment  once  made  is  Irrevocable.  Much  more 
would  it  seem  is  a  commission  issued  by  him  incapable  of  being 
recalled  or  invalidated  by  himself,  when  the  appointing  power  is 
located  elsewhere,  and  when  his  act  in  issuing  the  commission  is 
not  discretionary  with  him,  but  is  only  the  performance  of  a  min- 
isterial duty.  Under  the  Constitution,  the  Governor  does  not 
appoint  a  sheriff,  and  he  has  no  choice  as  to  whom  he  will  com- 
mission. The  appointment  is  made  by  the  electors,  and  it  is  the 
duty  of  the  Chief  Executive  to  commission  the  person  whom  they 


have  designated  according  to  the  forms  of  law,  and  a  Tested  right 
is  consummated  in  the  person  commissioned,  a  right  which  nothing 
but  a  judicial  decision  can  take  away,  or  authorise  him  to  recalh 
The  observations  of  the  supreme  court  of  the  United  States  in 
Marbury  v.  MadUon^  1  Cranch  187,  bear  forcibly  upon  this  sub- 
ject That  was  an  application  for  a  mandamus  to  compel  the 
delivery  of  a  commission  for  an  office  to  which  the  applicant  had 
been  appointed  by  the  President  of  the  United  SUtes,  and  for 
which  a  commission  had  been  made  out  but  not  delivered.  The 
office  was  one  which  the  law  created,  and  of  which  it  fixed  the 
duration  of  tenure  by  the  officer,  but  under  the  Constitution  the 
President  had  the  appointing  power.  Chief  Justice  Marshall,  in 
delivering  the  unanimous  opinion  of  the  court,  made  the  following 
observations : 

«  Where  an  officer  is  removable  at  the  will  of  the  executive,  the 
cironmstasce  which  completes  his  appointment  it  of  no  concern, 
because  the  act  is  at  any  time  revocable,  and  the  commission  may 
be  arrested  if  still  in  the  office.  Bat  when  an  officer  is  not 
removable  at  the  will  of  the  executive,  the  appointment  is  not 
revocable  and  cannot  be  annulled.  It  has  conferred  legal  rights 
which  cannot  be  resumed.  The  dfsoretion  of  the  executive  is  to 
be  exercised  until  the  appointment  has  been  made.  But,  baring 
once  made  the  appointment,  his  power  over  the  office  is  terminated 
in  all  cases  where,  by  the  law,  the  officer  is  not  removable  by  him. 
The  right  to  the  office  is  then  in  the  person  appointed,  and  he  has 
the  absolute,  nncondltional  power  of  accepting  or  rejecting  it" 

In  this  case  it  seems  to  have  been  held  that  neither  the  appoint- 
ment nor  the  commission  can  be  withdrawn.    The  executive  may 
undoubtedly  be  authorised  by  law  to  revoke  a  commission  or 
supersede  It  for  cause,  tibough  he  has  not  the  power  of  appoint- 
ment, and  though  the  duration  of  the  tenure  may  be  determined 
by  the  Legislature.    Whether  he  could  when  the  tenure  as  well  aa 
the  mode  of  appointment  is  defined  by  the  Constitution,  is  perhaps 
not  so  clear,  unless  the  commission  has  issued  to  one  who  was  nofe 
elected  or  appointed.    But  the  law  has  made  the  return  the  onl^ 
eridence  of  an  election,  in  the  first  instance,  and  conclusive  until 
it  has  been  corrected  or  shown  to  be  fiUse  by  a  judicial  determine* 
tion.    The  defendant  cannot  stand,  therefore,  on  his  commission 
alone.    He  is  compelled  to  show  that  the  exeentive  was  a«thoria«d 
to  issue  it,  before  he  can  contend  s«oeessftilly  thai  it  has  super- 
seded that  preriously  granted  to  the  complainant 

This  brings  us  to  inquire  whether  the  proceedings  which  haTe 
taken  place  in  the  court  of  quarter  sessions  empowered  the  Qot- 
emor  to  grant  the  commission  and  thereby  supersede  that  which 
was  issued  upon  the  original  return.  These  proceedings  are  not 
referred  to  in  the  second  commission,  bnt  if  they  conferred  a 
power,  the  commission  must  be  held  to  have  Issued  under  It, 
rather  than  be  void.  Prior  to  the  date  of  his  commission  a  con- 
test of  the  complainant's  election  and  the  return  thereof  had  been 
initiated  in  the  court  of  quarter  sessions,  under  the  provisions  of 
the  Act  of  Assembly  of  July  2nd,  1889,  and  in  that  conteat  a 
decree  was  entered  on  the  18th  day  of  October,  1862,  that  the 
complainant  was  not  elected,  but  that  the  defendant  had  received 
a  majority  of  the  votes  given,  and  that  he  was  duly  elected.  On 
the  same  day  a  certiorari  was  sued  out  of  this  court  by  the  oom- 
plainant  to  remove  the  record  of  the  contest  in  the  court  of  quar- 
ter sessions,  and  It  was  served.  The  object  of  that  writ  was  to 
stay  further  proceedings  in  the  court  below,  and  to  remove  the 
record  of  the  case  into  this  court  That  such  is  the  effect  of  a 
certiorari^  except  in  cases  where  the  Legislature  has  made  a  dif- 
ferent rule,  is  the  doctrine  of  all  the  cases.  It  is  not  itself  a  vrrit 
of  tupertedeaSf  bat  it  operates  as  one  by  implication.  Originally 
in  fact,  and  now  always  in  theory,  at  least,  it  takes  the  record  oat 
of  the  custody  of  the  inferior  court  and  leaves  nothing  there  to 
be  prosecuted  or  enforced  by  execution. 

\erj  many  of  the  English  as  well  as  the  American  authoritieB 
are  collected  in  Patehin  t.  The  Mayw  of  Brooklyn^  18  Wendell 
664.  There  are  very  many  others,  all  holding  that  a  common  law 
writ  of  certiorari^  whether  issued  before  or  a&r  judgment  to  be» 
in  effect,  a  nupersedeat.  There  are  none  to  the  contrary.  In  acme 
of  them  it  is  ruled  that  action  by  the  inferior  court  after  servlee 
of  the  writ  Is  erroneous  ;  in  others,  it  is  said  to  be  void  and  pun- 
ishable as  a  contempt  They  all,  however,  assert  no  more  than 
that  the  power  of  the  tribunal  to  which  the  writ  is  directed  ia 
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snapended  by  it;  that  the  jadioial  proceeding  can  progress  no 
further  in  the  lower  oonrt  It  is  not  so  elear,  either  m  reason  or 
anthorlty,  that  collateral  action  is  erroneous  or  ^oid.  If  an 
ezecntion  has  been  issued  upon  a  judgment  before  the  serrice  of 
a  certiorari^  the  power  of  the  sheriff  to  go  on  under  the  execution 
is  not  suspended.  It  requires  a  formal  tupertedeat  to  suspend  it 
The  court  may  CTcn  issue  a  vmd.  ex,  to  enable  its  completion.  An 
execution  issued  after  certiorari  ser?ed  is  erroneous,  and  perhaps 
toid,  because  ita  issue  is  the  act  of  the  court  to  which  the  superior 
writ  has  been  sent,  and  of  the  par^  whose  further  proceeding  has 
been  stayed. 

An  election  contest  is  in  some  respects  peculiar.  True  it  is  a 
judicial  proceeding,  but  so  far  as  the  court  in  which  it  is  condaoted 
is  concerned,  it  terminates  with  the  judgment  or  decree.  No 
execution  of  the  decree  is  entrusted  to  the  courts  or  is  under  its 
control.  When  the  truth  of  the  return  is  contested,  the  duty  of 
the  court  is  to  ascertain  what  should  have  been  the  true  return, 
and  declare  it.  Then  its  duty  has  been  done.  The  regularity  of 
its  proceeding  may  be  rcTised  in  the  superior  court,  and,  no  doubt, 
a  certiorari  removes  the  record  in  such  a  case.  It  cannot,  however, 
operate  upon  the  inferior  court  as  a  supersedeas,  for,  after  a 
decree,  there  is  no  possible  action  of  that  court  to  be  stayed.  If 
it  stays  anything  it  can  only  be  the  action  of  the  ExecntiTe  in 
issuing  a  new  commission  in  view  of  it,  rather  than  upon  it,  or 
action  under  the  new  commission  when  issued,  by  the  substantial 
party  to  the  decree  in  whose  favor  it  has  been  made.  But  the 
issue  of  a  commission  by  the  executive,  after  the  service  of  a 
certiorari^  is  not  disobedience  to  the  writ,  for  that  goes  only  to 
the  judges.  It  is  not,  therefore,  a  contempt,  as  action  by  the 
judges  and  the  parties  would  be.  He  is  no  party  to  the  contest, 
either  in  form  or  in  substance.  In  reason,  therefore,  there  is  an 
obvious  difference  between  the  effect  of  a  certiorari  upon  the  court 
to  which  it  is  sent,  or  the  parties  to  the  judieioial  proceeding 
removed,  and  the  executive  who  has  no  connection  with  the 
record.  Nor  do  the  authorities  show  that  a  certiorari  operates 
upon  any  other  than  the  court  and  the  parties. 

We  are,  therefore,  not  prepared  to  hold  that'on  the  2l8t  day  of 
October,  1862,  after  the  decree  declaring  what  was  the  true  result 
of  the  election  had  been  made  in  the  court  of  quarter  sessions, 
the  executive  had  not  authority  to  issue  a  commission  to  the 
defendant.  Especially  are  we  not  prepared  so  to  rule  upon  this 
motion,  which  is  an  appeal  to  our  judicial  discretion,  while  we 
are  sitting  only  at  Nisi  Prius.  The  commission  of  the  defendant 
is  not  necessarily  invalid,  because  the  election  contest  is  still 
pending  in  the  sense  in  which  a  cause  a4judicated  in  an  inferior 
court  is  said  to  be  pending  after  its  removal,  by  certiorari  or  writ 
of  error,  to  a  court  which  is  superior.  Had  it  issued  one  day 
before  the  service  of  the  certiorari^  but  after  the  decree  of  the 
court  of  quarter  sessions,  and  had  the  of&cer  commenced  his 
duties,  no  one  will  contend  that  it  would  have  been  avoided  or 
interrupted  by  the  mere  subsequent  service  of  the  writ,  any  more 
than  an  execution  partly  executed  is  stayed  by  the  serviee  of  a 
certiorari  on  the  court  which  had  awarded  it  And  yet,  had  the 
certiorari  sued  out  by  the  complainant  been  four  days  later  than 
it  was,  the  election  contest  would  be  a  pending  proceeding  just  as 
truly  as  it  now  is.  A  certiorari^  after  a  judgment,  like  a  writ  of 
error,  is,  in  fact,  a  new  suit  It  enables  him  who  obtained  it  to 
aver  errors  in  the  record  removed,  not  to  re-try  the  facts  in  this 
court  A  judgment  in  it  may,  indeed,  be  followed  by  a  new  trial 
in  the  lower  court  but  there  is  no  re-trial  here.  It  is  not  on  this 
account,  not  because  the  action  may  in  this  sense  be  said  to  be 
pending,  that  proceedings  are  stayed  in  the  court  where  the  trial 
was  held,  but  it  is  because  in  contemplaUon  of  law  its  record  is 
removed  to  another  tribunal. 

But  while  we  do  not  hold  that  the  certiorari BierYed  on  the  court 
took  away  from  the  executive  the  power  to  issue  the  commisrion 
to  the  defendant  after  the  decree  correcting  the  election  return, 
a  power  which  the  decree  unimpeacbed  gave  him,  we  do  hold  that 
the  service  of  the  writ  affects  the  defendant.  He  was  a  party  to 
the  contest  in  the  quarter  sessions,  not  in  name,  but  in  substantial 
truth.  It  was  bis  right  which  was  in  controversy,  and  his  were 
the  fruits  of  the  decree.  Upon  him,  therefore,  the  certiorari  may 
operate.  When  it  was  served  and  the  record  was  removed,  he  had 
not  begun  to  execute  the  duties  of  the  office,  or  to  act  under  the 


decree  and  his  commission.  His  position  is  like  that  of  a  party 
who  has  an  execution  in  his  hands  not  delivered  to  the  omcer, 
when  the  writ  comes  and  stays  his  further  proceeding.  His  Utlo 
to  his  commission  is  not  taken  away,  but  his  right  to  proceed 
under  it  is  suspended  until  the  final  decision  under  the  revisory 
writ.  It  may  be  that  the  decision  of  the  supreme  court  on  the 
hearing  of  the  certiorari  will  result  in  setting  aside  the  decree  of 
the  court  of  quarter  sessions,  ani  thus  teave  the  original  return 
and  the  commission  of  the  complainant  in  full  force.  On  the  other 
hand,  if  the  decree  be  affirmed,  the  right  of  the  defendant  to  his 
commission,  and  to  the  emoluments  of  the  office  firom  the  21st  day  of 
October  last  will  be  established.  His  title  will  then  have  commenced 
at  the  date  of  his  commission.  It  does  not,  however,  give  him  % 
present  Hght  to  assume  the  office,  or  interfere  with  its  duties. 

The  second  question  is  easily  answered  in  the  affirmative.  The 
bill  and  affidavits  show  that  there  has  been  and  still  is  a  disturb^ 
ance  of  the  rights  of  the  complainant,  made  by  the  defendant,  no 
doubt  under  the  belief  of  right,  but  still  unlawful. 

The  remaining  inquiry  is  whether  the  case  is  such  an  one  aa 
gives  the  court,  in  the  exercise  of  its  equity,  power  to  grant  an 
iiguncUon.  It  is  a  bill  preferred  by  an  individual  asserting  a  per- 
sonal right  invaded.  Tet  it  is  not  to  be  overlooked  that  it  affects 
public  interests.  The  office  of  sheriff  is  a  most  important  one, 
and  the  question  which  of  two  persons  claiming  it  may  lawfully 
perform  its  duties  is  one  in  which  the  whole  community  is  in- 
terested. We  ought  not  to  leave  the  matter  in  doubt.  Though 
we  cannot  now  determine  finally  who  has  the  right,  wo  can  and 
ought  to  determine  who  is  the  sheriff  in  fket,  and  prevent  a  con- 
flict until  there  should  be  an  adjudication  that  shall  terminate 
Anally  the  election  contest  We  therefore  feel  constrained  to 
award  an  injunction. 

A  speedy,  final  decision  of  the  contested  election  is  imperatively 
demanded  by  public  considerations.  In  the  light  of  these,  indivi- 
dual interests  and  personal  convenience  are  of  minor  importance, 
though  they  are  by  no  means  to  be  disregarded.  We  have  no 
power  to  compel  a  hearing  on  the  certiorari  before  the  return  day 
of  the  writ,  but  we  have  power  to  dissolve  the  iigunction  now 
raised,  and  we  have  power  to  impose  terms  upon  the  allowance  of 
a  common  law  writ  of  certiorari  after  judgment  It  is  not  a  writ 
of  right  and  will  never  be  allowed  for  merely  technical  errors 
which  do  not  affect  the  merits.  Bao  ab.  certiorari  A.  We  will 
use  some  of  these  powers  unless  the  parties  agree  in  writing  to  a 
hearing  on  the  writ  of  certiorari  before  the  supreme  court  in  bano 
at  Pittsburgh,  on  the  15th  day  of  November,  1862.  We  cannot  treat 
the  writ  as  not  allowed,  but  we  can  revise  the  allocatur  and  quash 
the  writ  if  there  do  not  appear  to  be  sufficient  grounds  for  it. 

And  now  to  wit :  Nov.  1st,  1862,  this  motion  came  on  for  hear- 
ing befooe  the  supreme  court  at  nisi  prius,  and  was  argued  by 
counset  whereupon,  after  due  consideration,  it  is  ordered,  ad- 
judged and  decreed  that,  on  the  complainant's  giving  seeortty, 
according  to  the  Act  of  Assembly  in  the  sum  of  five  thousand 
dollars,  the  said  John  Thompson,  his  agents  and  servants,  be  en- 
joined from  interfering  or  Intermeddling  with  the  ofike  of  sheriff  of 
the  ci^and  county  of  Philadelphia,  or  from  disturbing  er  molestiag 
the  complainant  in  the  peaceable  possession  and  ei^oymen^t  thereof 
until  final  hearing  of  a  certain  writ  of  certiorari  sued  out  by  X\f^ 
supreme  court  to  remove  the  record  of  a  contested  election  betweei^ 
the  complainant  and  defendant,  or  until  farther  order. 

And  it  is  further  orc^red  that  the  defendant  have  leave  to  mov» 
the  court,  on  the  15ih  day  of  November,  186i2,  to  quash  the 
certiorari  for  having  been  issued  without  special  cause  pre^ously 
shown,  unless  the  plaintiff  shall  then  show  sufficieBt  cause,  on 
giving  five  days'  notice. 


GENERAL    CORRESPONDENCE. 

^ • _ 

NoUvieA  J\ihli€ — Fee», 

To  TBB  EdITOIIS  OV  TBI  LaW  JovmNAL. 

GiNTViifiN, — Yon  are  aware  that  many  persons,  not  of  the 
legal  profession,  are  appointed  in  Upper  Canada  to  be  Nota- 
ries Piiblio.  Especially  is  thia  the  oaae  in  localities  wlier^ 
ther^  is  no  resident  Lawyer. 
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Tke  oommiMion  they  reoeiYe  reads:  ''To  have,  ase,  and 
exereise  (be  power  of  drawing,  paasiag,  keeping,  and  iseulng 
all  deedi,  eontraeto,  charter  parties,  and  other  mercantile 
transactions ;  and  also  to  attest  all  commercial  instraments 
that  may  be  brought  before  them  for  pablic  protestatioa ; 
giving  and  granting  unto  tbett  all  the  rights,  profits  and 
emolnments  appertaining  and  rightfully  belonging  to  the  said 
oalling  of  Public  Notary." 

By  Con.  Stat  U.  0«,  cap.  42,  sec  22,  I  find  50  eeiite  given 
as  fee  for  protest,  and  25  ce^its  for  each  notarial  letter ;  and 
Oon.  Sfcate.  Canada,  cap.  57,  sec.  1,  repeats  these  fees ;  bat  I 
have  been  unable  elsewhere  to  disoover  what  **  emoluinents 
appertain'^  and  "rightfully  belong^'  to  Notaries  Public,  for 
the  "deedSv  contracts,  charter  parties,  mercantile  transac- 
tions,'' ^,  which  they  are  empowered  to  "  draw,  pass,  keep, 
and  issue.'' 

In  the  rural  districts,  where  there  are  no  Lawyers,  the  great 
bulk  of  the  local  oonTeyanoing  of  Upper  Canada  finds  its  way 
into  the  hands  of  the  Notaries  Pablic ;  and  being,  with  but 
few  exceptions,  men  of  intelligence,  I  hate  no  doubt  the 
instramente  they  prepare  are  satie&ctory  to  their  patrons. 
But  can  it  be  possible  that  no  provision  has  been  made  for  their 
fees  f  I  have  conversed  with  many  of  them — all  as  ignorant 
in  relaUon  to  the  **  rightful  emolnments"  to  which  they  are 
entitled,  as  I  am  myself.  As  their  nombers  are  hti  beoooiing 
fbrmidable,  con  yon  throw  light  upon  their  "  profits  f" 

Then  again,  nearly  the  whole  of  the  Notaries  Public  are 
Commissioners  for  taking  affidavits,  &o.,  in  B.  R. ;  bat  in  vain 
do  they  torn  for  information  as  to  fees  to  the  Con.  Stats.,  for 
beyond  providing  for  the  payment  of  20  cents  for  bare  admin- 
istration of  affidavit,  there  appears  to  be  nothing  said ;  wliile 
they  are  empowered  to  receive  *' recognisance  or  reoogniiances 
of  bail,"  ^.,  from  parties  for  whom  they  must  necessarily  in 
many  instaooes  prepare  the  doeamente. 

Some  information  on  the  matters  spoken  ef  4bove  woald 
greatly  oblige  a  numerous  class  of  readers. 

Yours,  &c., 

MerrickviUe^  Oct  24, 1862.  John  Muir. 


[1.  In  Upper  Canada,  conveyancing  is  open  to  all  the  world. 
Any  man  who  deems  himself  possessed  of  snffioient  intelli- 
gence may  prepare  *'  deeds,  contracts,  charter  parties,"  ftc. 
The  price  is  not  regulated  by  any  statute  or  rule  of  court.  It 
fluctuates  like  the  prices  of  the  country  tavern  keeper  or  the 
village  blacksmith.  It  may  be  lees  or  more,  according  to  the 
bargain  entered  into  between  the  contracting  parties. 

2.  A  Commissioner  for  taking  affidavits,  reoogniiances,  ^., 
is  an  officer  of  the  courts.  His  fees  are  regulated  by  the  rules 
of  court.  In  the  tariff  made  by  the  Judges  of  the  Queen's 
Bench  and  Common  Pleas  we  find  the  following : 

C0VHI88I0NER. 

For  taking  every  affidavit. £0    10 

For  taking  every  recognisance  of  bail 0    2    6 

These  are  the  only  fees  which  the  Commissioner  is  by  law 
|Bntitle4  to  receive.  These  are  the  only  duties  which  properly 
apDjBrtfip  to  his  office.    If  is  duty  is  to  take  affidavits,  recog- 


nisances, ^.,  not  to  draw  affidavits,  recognisances,  ko^  If  he 
do  the  latter  he  does  more  than  is  expected  of  him«  and  he 
must  get  his  pay  as  best  be  can. — Ens.  L.  J.] 
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C.  P.  BuoncASTU  XT  AL.  T.  Bussxu. 

StaMt  ef  Limiiaiiom^'Ackiiiawkdfmmt  i/  dtbt — JTtw  jtrswiw. 

The  fotlewing  contained  in  a  letter:  « I  have  received  a  letter 
from  Messrs.  P.  &  L.,  soUoitors,  requesting  me  to  pay  yoa  an 
aoeount  of  X40  98.  6d.  I  have  do  wish  to  have  any  thing  to  do 
with  the  lawyers,  much  less  do  I  wish  to  deny  a  jost  debt  I 
cannot  however  get  rid  of  the  notion  that  ny  aoeount  with  yon 
was  settled  when  I  left  the  army  in  1861.  But  as  you  declare  it 
was  not  settled,  I  am  willing  to  pay  you  £10  per  annum  until  it  is 
liquidated.  Should  this  proposal  meet  with  your  approbation,  we 
can  make  arrangements  aocordingly.'* 

Beld,  not  a  siidloient  acknowledgment  to  take  the  debt  out  of 
the  Statate  of  Limitations  by  which  it  was  previously  barred. 

Quart  whether,  if  the  offer  in  the  letter  had  been  accepted,  an 
action  weald  have  lain  fbr  the  aanoal  Instalments  t 


EX. 


W  mm  T.  BuTOH. 


Oomdiium  pne^dml^-Pmrt  perftrwutmoe  ofagrmmmL 


The  plaintiff  by  an  agreement,  in  consideration  of  a  sum  of 
money  to  be  paid  him  by  the  defendant  for  certain  shares  held  by 
plaintiff  in  a  loan  and  discount  society,  promised  that  all  the 
property  of  the  said  society  and  all  the  interest  and  emoluments 
ariring  therefrom  should  vest  in  and  exclusively  belong  to  defen- 
dant. The  plaintiff  tronsfrrred  his  Sharee  to  defendant,  whe  re- 
ceived and  aooepted  them;  but  A.  ft  B.  reftesed  te  dellvar  the 
shares  in  their  hands  respectively. 

In  an  action  by  the  plidntiff  for  payment— j^ld^  that  the  trans- 
frr  ef  the  shares  ef  A.  &  B.  was  not  a  condition  precedent  to 
plaintiff's  right  to  recover ;  and  that  even  If  It  were  so,  the  deta- 
dant  had  made  himself  liable  by  aeoepling  part  ef  t^e  eonslde- 
ration. 


M.  u. 


PooLi  V.  MinnLSTOX. 


Vendor  and  pttrehaser — ^tcifie  performanct — Contract  to  tiUtkant 
m  a  Joint  ttock  company — Powert  of  dircctort  j'ui  disponendL 

Specific  performance  was  decreed  of  a  contract  by  a  share- 
holder to  sell  sharee  in  a  Joint  stock  company,  although  the  direc- 
tors of  the  oompaay  ol^eeted  to  the  transfBr  of  the  shares  being 
made  to  the  person  with  whom  the  contract  was  entered  into. 

A  olanse  in  the  deed  of  settlement  of  a  Joint  stock  company  that 
no  shareholder  shall  transfer  his  shares  except  in  such  manner  as 
the  directors  should  approve,  does  not  antborise  the  directors  to 
prohibit  a  shareholder  from  contracting  to  sell  his  shares. 

Shares  In  a  Joint  stock  company  are  in  the  nature  of  property, 
and  are  subject  to  the  ju$  ditponendi  incident  to  property. 


L.  J. 


PlCKLKS  v.   PlOKLXS. 


Power — Appointment — Fraud, 

P.  being  tenant  for  life,  with  an  exclusive  power  of  appoint- 
ment among  his  children,  grants  to  O.  a  lease  of  certain  property, 
end  at  the  same  time  executes  a  will  appointing  the  daughter  who 
concurs  with  her  father  In  a  bond  to  uphold  G*s  title;  and  P. 
having  died,  one  of  his  sons  Hied  a  bill  against  his  sister  to  upset 
the  appointment,  on  the  ground  that  it  was  made  in  consequeoce 
of  a  corrupt  bargain. 

Held  on  the  evidence,  that  the  appointment  was  not  made  on 
any  previous  bargain,  but  that  it  was  the  result  of  instructions 
long  before  given ;  and  bill  dismissed  with  costs. 
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DioKiXBOH  ▼.  Jacobs. 


Attorney  and  Clieni^NtgUgence—Aitonuy  paybif  eoiU  of  atHnff 

MiitU  proewdmffi. 

The  coiirt  irill  not,  on  %  summary  application,  order  an  attor- 
ney to  pay  the  costs  of  setting  aside  proceedings  for  irregnlarity, 
eren  where  he  has  admitted  that  it  was  owing  to  his  error,  and 
has  promised  to  pay,  unless  there  is  eiear  evidence  of  the  natore 
of  the  negUgenee,  and  that  it  was  gross. 


B&OMLBT  ▼.  JOBNSOV. 


EX. 

CmUraei^^Parol^Reduetum  mio  wrUinj^Emd^nee, 

When,  after  a  parol  contract,  before  the  parties  separate,  one 
asks  that  he  may  have  *  note  of  it,  and  the  other  writes  out  a  note 
or  memorandvm  of  it,  which  purports  to  oont^n,  and  does  con- 
tain 1^  the  eesentlal  elements  of  it,  the  latter  most  be  taken  to 
contain  the  terms  of  the  contract^  and  the  previons  parol  contract 
cannot  be  referred  to. 


C.  P. 


Trb  G.  8.  Hatioatioh  Co.  t.  Slifpss. 


Sk^^-^Charter  pariy — Loading  eargo-^Bat  o/  harbor^LiabtUiy 

for  freight 

Where,  by  charter  party,  a  vessel  Is  to  go  to  a  certain  port,  or 
80  near  thereto  as  she  may  safety  get,  and  there  load  a  cargo  and 
Inring  it  home,  and  the  vessel  goes  to  the  port  in  question  and 
loads  the  cargo  inside  the  harbor,  for  which  cargo  the  master 
signs  bills  of  lading,  but  finds  that  with  such  cargo  on  board  the 
vessel  cannot  pass  the  bar  of  the  harbor-rhere  the  charterer  hav- 
ing done  all  that  was  required  of  him — ^may  refuse  to  put  the 
cargo  on  board  a  second  time  (outside  the  bar),  and  the  vessel 
sailing  away  without  the  cargo,  the  charterer  is  not  liable  for  the 
fireight  stipulated  for  by  the  charter  party. 


-  T 


B.  0,  Chadwiok  t.  8TBionin.It. 

Order  of  fudge  at  ChamBen — Sn/oretng—Attomeg-^Attaehmmt — 

Eule  of  Court, 
An  order  of  a  judge  made  at  Chambers  before  it  can  be  enforced 
by  attachment  must  be  made  a  rule  of  court 


ThB  PAB17BI  AXD  BlaOS  8BA  RaILWAT  AHD  KvWTMKVnM 

Habbob  Co.  v.  Xbxos. 
Ooniraot    S^fuMot  to  ptrfofin    Broaoht 

A  contracted  with  B  to  do  a  certain  act  on  a  day  fixed.  Before 
this  day  A  deemed  that  he  had  made  the  contract.  B,  in  a  letter 
to  A,  said  that  **  he  was  readv  to  perform  his  part  of  the  agree- 
ment, and  that  if  A  persisted  In  his  refusal  to  perform  the  same 
on  his  part  he  should  hold  A  responsible  fbr  all  loss  that  might 
ensue ;  and  that  unless  B  received  by  the  next  d^  a  withdrawal  of 
A's  denial,  he  would  coDolode  that  A  intended  to  peraist  in  nfus* 
ing  to  perform  the  agreement,  and  would  forthwith  proceed  to 
make  oUier  arrangements." 

No  withdrawal  took  place,  and  B  made  ether  arrangeroenta. 
8abaeq««Btty»  before  the  d v  f^^  A  oonsented  to  perfonoi  the 
contract 

HM,  affirming  Ae  Judgment  of  the  Court  of  Common  Tieas, 
that  the  breach  of  contract  was  complete  on  the  non-withdrawal 
by  A  of  Us  denial  of  ^e  contract. 


Biimr  ▼.  BiQWBLL. 


JSueband  and  w\fe^Agretmint  to  live  apart»-EuMhan^9.UiMUyJor 

neewariee. 
The  husband  is  not  liable  for  neoessaries  supplied  to  tlie  wifo. 
on  her  ordoa,  while  she  ia  living  apart  with  an  allowance,  under 
an  agreement  between  them,  unless  her  assent  was  caused  by 
threats  such  as  might  act  on  a  reasonable  mind ;  and  the  mere 
fact  that  there  was  a  threat  of  confinement  in  a  lunatic  asylum  is 
not  shown  to  have  operated  on  her  mind,  is  not  necessarily  enough 
to  make  the  agreement  invalid,  and  render  him  liable  for  neces- 
saries supplied  to  her  without  his  privity. 


EX. 


Cboh^kaw  t.  Chafiuh. 


Execution — Taking  goode  of  wrong  party-^LiahiUty  of  execution 

creditor. 

Where,  under  process  of  execution  from  a  county  court,  some 
goods  of  a  stranger  had  been  taken,  the  mere  fact  that  the 
execution  creditor  told  the  bailiff  that  goods  would  be  claimed  by 
a  third  party,  but  that  such  claim  was  not  to  be  regarded. 

JBeld  not  to  amount  to  a  direction  to  take  all  the  goods  er  any 
which  were  not  liable  to  be  seised^  so  aa  to  sake  tha  exeontion 
creditor  penonaUy  liable. 

EX.  POPKAH  T.   PlOKBimV. 

Libel^PriviU^edpMication^yeip^qper — Medieal  reporti. 

The  defendant  having  published  in  his  newspaper  a  report  read 
at  a  vestiy  meeting  containing  a  statement  to  the  effect  that  cer- 
tain returns  of  the  plaintiff,  a  medical  man,  to  the  registrar  under 
the  statute,  were  wilfully  fklse  (snek'report  not  having  been  pnlK 
lished  by  the  vestry). 

Seld,  that  tbe  publication  of  it  was  not  privileged. 


Lawbxhob  v.  Walim^t. 


C.P, 

JSguitoble  pUa^Promi»9ory  note — Surety. 

To  a  deelaratioa  on  a  promissory  note  the  defendant  pleaded  aa 
an  equitable  plea  that  he  made  the  note  jointly  with  E,  for  the 
accommodation  of  £,  and  as  his  surety  ;  that  at  the  time  of  mak^ 
ing  the  cote  the  plaintiff,  having  noUoe  of  the  premises,  agreed, 
in  considers tion  of  the  defendanT's  making  the  said  note  as  surety, 
to  call  in  and  demand  payment  of  the  said  note  from  £  within  three 
years ;  Uiat  a  memorandnm  of  the  agreement  was  to  be  endorsed 
upon  the  note,  which,  by  mistake,  was  not  done ;  that  the  plalntilf 
did  not  demand  pavment  of  £  within  three  years,  whereby  he  lost 
the  means  of  obtaining  payment  from  £,  who  has  rince  become 
insolvent 

ffeld,  on  demurrer,  that  the  plea  was  good,  on  tiie  ground  that 
the  plaintiff  had  not  performed  the  oo&<Ution,  in  ooniSderation  of 
wliich  the  defendant  oecame  surety. 


FaWKXB  T.   LAMB* 


B.  C. 

Frine^at  and  agent — Broker — Contract — Bvidenee'^BaU  note 

Where  a  written  contract  for  the  sale  of  goods  was  silent  as  to 
the  time  for  which  warehouse-room  was  allowed  by  the  seller  to 
the  buyer,  it  is  competent  for  either  parly  to  show,  by  parol  evi- 
dence, what  time  is  allowed  in  such  a  transaction  by  general 
ouetora,  but  not  to  show  that  the  parties  themselves  had  agreed 
by  word  of  n^outh,  that  a  certain  definite  time  had  been  allowed. 

Plaintiff,  a  broker,  having  goods  of  T  in  his  possession  for  sale, 
oontraeted  with  defondant  by  a  sale  note,  delivered  by  Hie  pklatiff 
to  the  defendant,  to  the  following  effect  :-^<  I  have  thia  day 
bought,  in  my  own  name,  on  your  aoconat,  of  T,"  oertfiin  gooda^ 
and  signed  by  plaintiff,  <<  A.  Fawkes,  Broker." 

Seld,  in  action  on  a  contraot  supported  by  this  evidence,  that 
T,  and  not  the  plaintiff,  was  the  person  entitled  to  mie. 


*ss: 


sssss 


CHANCEtlT. 


y.  C.  W.       Bb  Paotirix  lora  AssvBAffoa  COm  Hattcv^s  Casx. 
Winding  tip—'ContrHutery    Invalid  tranter. 

A,  a  shareholder  in  a  joint  stock  company,  to  avoid  Ms  liaMfity 
for  a  call,  of  which  he  had  received  notice,  transforred  his  shares 
to  B,  a  man  without  means,  who  was  procured  by  A'e  seKeitor 
with  a  promise  of  indemnity,  and  paid  for  executing  the  transfcr, 
bnt  not  Informed  of  the  pending  call.  The  dirsccers  refosed  to 
aecept  the  transfer,  and  A's  name  remained  upon  the  register, 
without  any  steps  taken  by  htm  to  obtain  its  removal. 

ffeldf  that  the  attempted  transfer  was  invalid,  as  a  mere  derioe 
to  avoid  payment  of  the  call,  and  timt  A  lemainod  liable  9M  a 
contributory. 
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▲  Manual  or  Cohmok  Law  and  Bankruptcy,  ioundid  on 
TARious  Tbzt-Books  AND  RicsNT  Statutm.  Bj  Josiah  W. 
Smith,  B.C.L.  London :  Y.  &  R.  StoYens,  Sons  &  Baynes, 
26  Bell  Yard,  Lincoln's  Inn,  1862. 

This  book,  thoogh  small  in  sise,  is  large  in  oontents.  It  is 
an  epitome  of  about  sixty  standard  text  books,  designed  bj 
the  learned  anthor  to  be  a  companion  to  his  well  known  and 
mnoh  prised  Manual  of  Equity.  "  Mnltum  in  parro''  should 
be  inscribed  on  its  title-paee. 

To  the  student  the  woric  will  be  a  treasure ;  and  to  the 
practising  attorney  or  barrister  it  will  be  a  key  to  the  several 
works  on  which  it  is  founded,  and  in  their  absence,  in  some 
degree,  a  substitute.  Though,  as  the  author  observes,  it  is  in 
its  nature,  and  the  purposes  for  which  it  is  adapted,  different 
from  the  works  on  which  it  is  founded,  and  rrom  all  other 
works  on  common  law,  and  therefore  cannot  be  regarded  as 
oompeting  with  any  of  them.  But,  as  the  anthor  also  very  pro- 
perly obserres,  none  of  them  will  serve  as  a  substitute  for  it 

The  work  bears  on  its  face  the  impress  of  originality,  and 
on  its  every  page  the  handiwork  of  an  experienced  and  able 
law  writer.  It  is  both  clearly  and  concisely  written.  Pro- 
bably no  man  at  the  bar,  other  than  the  author,  would  have 
conceived,  much  less  executed,  so  novel  and  so  useful  a  work. 

We  bespeak  for  it  a  ready  sale.  No  student  should  be 
without  it.  It  is  an  apt  introduction  to  the  wide  field  of  legal 
literature  afforded  by  the  numerous  text  works  in  general  use. 
No  practitioner  should  be  without  it.  It  in  the  office  will  be 
a  ready  reference  library,  and  on  circuit  will  be  a  small  but 
compendious  companion. 

The  price  is  moderate  (lis.  6d.  sterling),  considering  that 
it  is  printed  and  bound  in  a  manner  worthy  of  the  eminent 
law  publishers,  V.  &  R.  Stevens,  Sons  &  Haynes.  Their  agents 
in  Toronto  are  Messrs.  RoUo  &  Adams.  We  recommend  such 
of  our  readers  as  feel  disposed  to  buy  the  work  to  pay  them 
a  visit. 

The  work  is  divided  into  four  parts,  and  eacb  part  is  divided 
into  three  or  more  titles,  which  in  their  turn  are  subdivided 
into  three  or  more  chapters. 

The  first  part  treats  of  rigbts  and  wrongs  concerning  the 
person,  character  or  reputation.  The  second,  conceminff  the 
subjects  of  property  as  cognizable  at  common  law.  The  third, 
concerning  certain  relations  of  life  as  coznisable  at  common 
law.  The  fourth,  as  to  the  enforcement  of  private  rights  and 
the  redress  of  and  protection  &om  private  wrongs  or  civil 

injuries. 

The  condensation  is  reallv  wonderfuL  The  whole  range  of 
legal  literature  is  embraced  in  less  than  450  paj^es.  Brevity 
and  perspicuity  are  well  combined.  The  book  is  so  readable 
as  to  be  perfectly  intelligible  to  lay  as  well  as  professional 
men. 

II  ■  I  I  ■  I  J  ■  h 


Thi  LuzxBKi  LsoAL  Obsbrvxs.  Scranton,  Pensylvania. — 
We  welcome  our  contemporary  in  his  new  garb.  There  is  now 
a  strong  family  likeness  between  us  and  our  contemporarv. 
We  are  flattered  to  know  that  he  has  made  us  his  model.  At 
all  times  we  have  been  glad  to  receive  our  contemporary.  In 
future  we  shall  watch  his  progress  with  increased  interest. 

Thv  Monthly  Law  Riportir.  Boston*  Massachusetts. — 
We  observe  an  increase  of  matter  in  the  numbers  of  the  cur- 
rent volume  of  the  Reporter  without  a  corresponding  increase 
of  price.  Considering  the  great  rise  in  the  price  of  paper  in  the 
United  States,  this  speaJcs  volumes  for  our  contemporary. 
The  Reporter  is  an  admirable  periodical.  It  appears  to  be  well 
supported  and  so  far  as  we  can  judge  richly  deserves  support. 

Tn  London  QuARnur  Brvirw,  Leonord,  Scott  and  Co., 
New  YorL— The  quarterly  number  for  October  is 


Its  contents  as  usual  are  both  of  interest  and  of  value.  The 
first  article  is  a  criticism  on  Lu  JHeerdblea  the  last  work  of 
Victor  Hugo.  The  criticise  is  by  no  means  harsh.  Though 
blemishes  are  pointed  oat  good  parts  are  not  concealed.  The 
work  is  said  to  bear  undoubted  traces  of  having  been  the  pro- 
duce of  much  honest  toil  and  many  noble  aspirations.  The 
second  article,  the  Haionie  dialoguegiB  written  by  a  man  having  a 
just  conception  of  the  greatness  of  the  great  Philosopher,  Plato. 
The  pure  love  of  truth'which  pervades  the  works  or  Plato  is  an 
example  to  all  philosophers.  Considering  the  time  at  which 
he  lived  his  writings  are  wonderful.  The  light  of  Christianity 
serve  only  to  exhibit  in  greater  splendor  the  magnificence  of 
his  intellect.  The  third  article  M&ieal  Memoira^  points  out 
the  difficulty  of  making  a  proper  estimate  of  Statesmen  from 
mere  journals  or  diaries.  The  fourth  article  Beiamm,  is  an 
interesting  sketch  of  this  interestini^  little  kingdom  and  its 
people.  The  remaining  articles  fbur  in  number,  are  of  more 
or  less  interest  Of  these  the  last — The  OonfederaU  HruggU 
and  BeoognUion — ^is  one  that  at  the  present  time  will  command 
much  attention.  The  writer  eloquently  argues  for  the  reoog* 
nition  of  the  South.  He  prophesies  that  the  North  never  can 
and  never  will  succeed.  He  supports  his  conclusions  by  an 
able  review  of  the  struggle  and  its  causes. 

1 1 


GoDET^s  Lady's  Book.  We  must  not  forget  to  say  a  word  in 
praise  of  this  favorite  magazine,  now  that  it  is  beginning  a 
New  Tear.  The  number  for  January  1863  is  before  us.  It 
is  a  holiday  number.  Well  may  it  be  so  called.  The  embel- 
Ushments  are  all  that  one  can  desire.  It  opens  with  an  em- 
blematical title  page  con  tuning  a  likeness  of  Washington  taken 
from  Stuart's  gfeat  picture.  There  are  between  seventy  and 
eighty  engravings  embracing  almost  ever^  article  that  a  lady 
can  work  with  her  needle.  The  publisher  announces  his 
intention  to  commence  the  year  with  a  determination  to  sur- 
pass anything  he  has  before  done.  The  number  before  ns  is 
a  rcNal  earnest  of  that  intention.  Qodey,  in  war  or  in  peaoe  is 
always  the  same ;  regular  in  his  visits,  and  at  all  times  a  wel- 
come visitor.  The  following  are  the  terms  to  subscribers  in 
the  British  Provinces : — 

One  copy  per  year  $3,  Two  copies  per  year  $5,  Three  copies 
per  year  |6»  Five  copies  per  year  $11  25. 

No  American  postage  to  pay. 
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LAW    JOURNAL, 


DIARY  FOR  JANUARY. 


1.  Thtiraday...... 

i.  SUNDAY... «. 

ft.  Monday 

<k.  Tuesday........ 

7«  Wednesday... 
8.  Thursday...... 

10.  8atnrd«y....... 

11.  8UNDAT. 

1&  Monday...*.. •• 

16.  Thurwtoy.^... 

17.  Saturday ...M.. 

18.  SUNDAY...^. 
10.  Monday  ....... 

S/k  Tuesday ....... 

26.  SUNDAY 

27.  Tossday....... 

SL  Saturday...  M. 


Taxes  to  be  eomputed  from  thU  day. 
2nd  Sunday  afitr  ChriMtmoi. 

County  Court  Term  begins:  Suit.  Court  Term  begins.  H'  Ir  k 
SpiphaHy,  [DeTisee  Sittings  oom.    MuBid^  Electlonsi 

Blflction  of  Sdiool  Trustees. 
York  and  Peel  Winter  Assises  oommemee. 
County  Court  and  Surrogate  Court  Term  ends* 
Itt  Amday  a/ler  Jl^iphanif. 

Election  of  Police  Trustees  In  Pollee  YIllagaB.  [Board  of  Audit 
Treasurer  or  Cbamberlaln  of  MnnlelpaUtias  to  make  rrtorns  t( 
A.rticlest  te ,  to  be  left  with  Secretary  of  Law  Society. 
2md  Stuiday  a/Ur  Bptpkany.  [hold  1st  meeting 

Mem.  of  Mun.  Cbun.  (exoept  Co^s)  and  Tr.  of"  Police  Villages  to 
Heir  and  DeTisee  Sittf  ngs  end.  Last  day  ftir  Notice  Chan.  Ex. 
8r«i  SMday  afUr  B/riphany.  [Toronto. 

Members  of  County  Ooundl  to  hold  1st  meeting. 
Last  day  Ibr  CWss  and  Counties  to  make  return  to  GoTemm't. 

[Qrammar  School  Trustees  to  retire. 


IMPORTANT    BUSINESS    NOTICE. 

Banom indebted  to th»  PropridonqfthitJimrnalarertquestedtorememherthat 
ail  ourpcut  dueaeeoumti  hone  beenplaetd  inthehands  qfMtttrt.  I\Uton  AArdagh, 
Attomey$,  Barrie,  far  coUeMtn;  and  Ukat  only  a pramptrtmiUanee  to  tkem  wUl 
§aveeotts, 

nUvaahgrMtraudmnetthmttUPrcprietari  hoot  adopts  tkiteoune;  hutthey 
have  been  oompdled  to  do  90  in  order  to  emMe  them  to  meet  their  cmrent  expenua 
which  etre  very  Aeavy. 


Now  that  the  umifidniut  of  the  Jommml  itto  generally  admittedyitwotddnotbe 
rtaeanabte  to  expeel  thai  the  Proftesion  and  Offioert  of  the  Cburtiwould  aeoord  it  a 
UbenU  tMf9>or<,  <MtMd  ofoOaming  themedua  to  be  tMoifor  their  ttibeeriptioni. 


Q$  Ipper  toak  fafa  ^mtml 


JANUARY.  1868. 


TO  8UB8CBIBEBS. 

2^  aUention  of  each  Subscriber  m  arrtar  is  directed  io  the 
forapper  qf  hie  copy  of  the  Law  Journal.  There  he  mU  find  a 
etaiemeni  of  the  amount  due  us.  The  transmission  qf  thai  amount 
will  oblige  us.  The  amount  due  us  in  the  aggregate  is  very  large. 
We  must  make  an  effort  to  eoUect  it.  Subscribers  thertfore  will 
pUase  take  warning  and  govern  themselves  accordingly.  Those 
long  in  arrear  cannot  expect  much  more  indulgence.  Those  in 
arrear  for  a  short  tim4  only  have  not  much  to  fear.  Those  not 
in  arrear  had  better  transmit  the  $4  payment  in  advance  for  the 
current  volume,  and  so  save  discount  of  $1  on  their  annttal 
subscription. 

KOTICE. 

Subscribers  will  with  this  number  receive  the  law  Journal 
Calendar  for  1863.  Index  to  Vol.  8  will  be  issued  with  our  next 
number. 

MARRIAGE  Wixn  SISTER  OF  DECEASED  WIFE. 


The  law  of  England  is  said  to  be  founded  on  the  laws  of 
God.  The  law  regulating  marriage^  which  is  a  sacred  as 
well  as  a  civil  contract,  should  be  especially  rested  on  the 
Divine  law.  The  branch  of  it  to  which  we  are  about  to 
refer  is  supposed  to  be  so. 

Strange  to  say,  the  law  which  prohibits  the  marriage  of 
a  man  with  the  sister  of  his  deceased  wife  rests  chiefly;  if 
not  wholly,  on  the  legislation  of  Henry  the  Eighth,  a 
monarch  whose  power  was  only  equalled  by  his  lust 


On  3rd  June,  1509,  he  married  Catharine  of  AragoUi 
the  widow  of  hb  brother  Arthur.  She  was  hb  firdt  wife. 
During  1528,  he  desired  to  marry  Anne  Boleyn,  and,  in 
order  to  be  divorced  from  Catharine,  professed  scruples  as 
to  the  legality  of  a  marriage  contracted  with  his  brother's 
widow.  He  endeavored  to  get  Catharine  to  consent  to  a 
divorce.  This  she  steadily  refused.  Notwithstanding,  the 
king  cohabited  with  Anne  Boleyn,  and,  in  the  early  part 
of  the  year  1533,  when  she  was  pregnant,  privately  married 
her.  She  thereupon  became  his  second  wife.  On  23rd 
May,  1533,  a  convocation  of  clergy  declared  his  marriage 
with  Catharine  to  have  been  contrary  to  Gbd's  law,  and, 
in  the  following  year,  in  order  to  confirm  this  declaration 
of  the  clergy  and  radfy  his  marriage  with  Anne  Boleyn, 
the  25  Hen.  8,  o.  22,  was  passed :  it  is  the  first  English 
statute  to  which  it  is  necessary  for  ns  to  refer* 

It  was  entitled  ''An  Act  concerning  the  successors,''  and 
recited  that  many  inconveniences  had  fallen,  as  well  within 
the  realm  as  in  others,  by  reason  of  marrying  within  degrees 
of  marriage  prohibited  by  Qtod's  laws,  that  is  to  say,  the 
son  to  marry  the  mother  or  the  stepmother,  the  brother  the 
sister,  the  father  his  son's  daughter  or  hia  daughter's 
daughter,  or  the  son  to  marry  the  daughter  of  the  father 
procreate  and  born  by  his  stepmother,  or  the  son  to  marry 
his  aunt  being  his  father's  or  mother's  sister,  or  to  marry 
his  uncle's  wife,  or  the  father  to  marry  his  son'd  wife,  or 
the  brother  to  marry  his  brother^ s  unfCy  or  any  man  to  many 
his  wife's  daughter,  or  his  wife's  son's  daughter,  or  his 
wife's  daughter's  daughter,  or  his  wife's  sister^  which  mar- 
riages, albeit  they  be  plainly  prohibited  and  detested  by  the 
law  of  God,  yet  nevertheless  at  some  times  they  have  pro. 
ceeded  under  colours  of  dispensations  by  man's  power, 
which  is  but  usurped,  and  of  right  ought  not  to  be  granted, 
admitted,  nor  allowed ;  for  no  man  of  what  estate,  degree, 
or  condition  soever  he  be,  hath  power  to  dispense  with 
God's  laws,  as  all  the  clergy  of  the  realm  in  the  convoca- 
tion, and  most  part  of  all  the  famous  universities  of  Chris- 
tendom and  parliament  do  affirm  and  think. 

It  therefore  enacted  that  no  person  or  persons,  subjects 

or  residents  of  the  realm,  or  in  any  of  the  king's  dominions, 

of  what  estate,  degree  or  dignity,  soever  they  be,  shall  from 

henceforth  marry  within  the  said  degrees  afore  rehearsed, 

what  pretence  soever  shall  be  to  the  contrary  thereof;  and 

in  case  any  person  or  persons,  of  what  estate,  dignity, 
degree  or  condition,  soever  tney  De,  nam  inn»u  ^w.  «^v/t^« » 

married  within  this  realm,  or  in  any  of  the  king's  domi- 
nions, within  any  of  the  degrees  above  expressed,  and  by 
any  the  archbishops  or  ministers  of  the  church  of  England, 
be  separate  from  the  bonds  of  such  unlawful  marriage,  that 
then  every  such  separation  shall  be  good,  lawful,  firm  and 
permanent,  forever,  and  not  by  any  power,  authority  or 
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means,  to  be  reToked  or  undone  hereafter ;  and  that  the 
children  proceeding  and  procreate  under  such  unlawful 
marriage  shall  not  be  lawful  or  legitimate,  any  foreign  laws, 
licenses,  dispensations,  or  other  thing  or  things,  to  the 
contrary  thereof  notwithstanding. 

The  effect  of  this  expost  facto  statute  was  not  only  to 
render  void  the  marriage  of  the  king  with  Catharine  of 
Aragon,  but  as  a  consequence  to  bastardize  her  child,  the 
Princess  Mary. 

In  1536,  the  king,  desiring  to  marry.  Jane  Seymour, 
affected  to  be  jealous  of  Anne  Boleyn,  had  her  tried 
for  high  treason,  condemned,  and  executed.  She  was 
executed  on  19th  May,  1535,  and  on  the  next  morn, 
ing  the  king  was  married  to  Jane  Seymour.  She  thus 
became  his  third  wife.  In  order  to  legalize  the  marriage 
with  Jane  Seymour,  and  bastardize  the  Princess  Elizabeth, 
the  issue  of  his  marriage  with  Anne  Boleyn,  the  king,  in 
the  year  following,  procured  the  28  Hen.  8,  c.  7,  to  be 
passed.  It  b  entitled  ''  An  Act  for  the  establishment  of 
the  successors  of  the  imperial  crown  of  the  realm."  It 
replied  the  former  act  25  Hen.  8,  c.  22.  So  much  how- 
ever of  that  act  as  respected  marriages  within  the  degrees 
therein  prohibited  was  re-enacted,  with  slight  modifications. 
It  was  also  enacted,  that  if  any  man  carnally  know  any 
woman,. all  persons  in  any  degree  of  consanguinity  or 
affinity  of  the  parties  so  offending  shall  be  adjudged  to  be 
within  the  said  prohibition,  in  like  manner  as  if  the  per* 
sons  so  carnally  knowing  one  another  had  been  married. 
The  king,  though  married  to  Anne  Boleyn,  had  been*  too 
intimate  with  her  sister.  This  is  here  made  the  pretence 
for  avoiding  the  marriage  with  that  sister,  and  bastardizing 
her  child  Elizabeth.  The  remainder  of  the  act  contained 
a  limitation  of  the  crown  to  the  issue  of  the  Lady  Jane 
Grey  by  the  king,  and  in  default  to  the  heirs  of  the  body 
of  the  king  lawfully  begotten,  with  a  general  power  to  the 
king  to  name  his  successors,  either  by  letters  patent  or  by 
his  last  will. 

The  crown  was  subsequently  limited  by  the  king  in  suc- 
cession to  his  son  Edward  by  Lady  Jane  Seymour,  his 
daughter  Mary  by  Catharine  of  Aragon,  and  his  daughter 
Elizabeth  b/ Anne  Boleyn,  and  this  limitation  was  after- 
wards confirmed  by  act  of  parliament. 

In  the  same  year  that  the  last  mentioned  succession  act 

rgft  n^n  R.  /I-  7>  «— -  ^f^mm^  ^ko  iie  Hon.  e, «.  le,  w«i 

also  passed.  It  was  entitled  <<  An  Act  for  dispensing  with 
rules  and  licenses  from  the  Pope."  It  enacted  that  all 
marriages  had  and  solemnized  before  3rd  November,  1535, 
should  be  valid,  whereof  there  was  no  divorce  or  separation 
had  by  the  ecclesiastical  laws  of  the  realm,  and  which 
marriages  were  not  prohibited  by  God's  law,  limited  and 
declared  in  the  act  made  in  that  present  parliament  for 


the  establishment  of  the  king's  succession,  should  be  goody 
and  they  were  thereby  confirmed.  The  previous  act  there- 
fore as  to  the  marriages  prohibited  "  by  God's  law''  was 
thereby  confirmed. 

Lady  Jane  Seymour,  on  12th  October,  1537,  was  brought 
'to  bed  of  Prince  Edward.  She  died  two  days  after  her 
deliveiy,  and  was  buried  on  the  15th  day  of  October, 
1637. 

On  6th  Januaiy,  1540,  the  king,  by  proxy,  married 
Anne,  sister  of  the  Duke  of  Oleves,  but,  not  liking  her 
when  she  came  to  live  with  him,  refused  to  have  her  as  his 
wife.  She,  however,  was  in  law  his  fourth  wife.  Shortly 
afterwards  he  fell  in  love  with  Catharine  Howard,  cousin 
germain  of  Anne  Boleyn,  and,  in  1540,  in  order  to  destroy 
the  effect  of  his  pre-contract  with  Anne,  sister  of  the  Duke 
of  Cleves,  so  as  to  enable  him  to  marry  Catharine  Howard, 
caused  the  82  Hen.  8,  c.  88,  to  be  passed.'  It  enacted}  in 
substance,  that  from  Ist  July  then  next  (1540),  all  mar- 
riages solemnized  in  the  face  of  the  Church,  consummate 
with  t>odily  knowledge,  between  persons  not  prohibited  by 
God's  law  to  marry,  should  be  valid,  notwithstanding  pre- 
contract; and  that  no  reservation  or  prohibition,  God's 
law  except,  should  trouble  or  impeach  any  marriage  with- 
out the  Levitical  degrees.  This  was  the  first  act  that 
recognized  the  Levitical  degrees  as  being  in  any  manner  a 
part  of  the  law  of  England. 

On  8th  August,  1540,  the  king,  having  removed  the 
obstacles  in  the  way  of  his  marriage  to  Catharine  Howard- 
married  her,  and  she  thus  became  his  fifth  wife. 

In  1542,  Catharine  Howard  was  accused  of  incontinence, 
and  executed.  The  king  in  the  year  following  married 
Catharine  Parr,  widow  of  Lord  Latimer.  She  was  his  sixth 
wife,  and  continued  his  wife  till  the  time  of  his  death,  on 
28th  January,  1547,  in  the  56th  year  of  his  i^e,  and  38th 
year  of  his  reign. 

His  son,  Edward  5,  succeeded,  reigned  seven  years, 
and  was  succeeded  by  Mary.  Her  first  act  was  to 
have  a  statute  passed  declaring  the  legality  of  her  birth. 
It  was  entitled,  "  An  Act  declaring  the  queen's  highness 
to  have  been  bom  in  a  most  just  and  lawful  matrimony.' 
It  for  the  second  time  repealed  the  whole  of  25  Hen.  8, 
cap.  22,  and  so  much  of  28  Hen.  8,  o.  7,  as  had  a  tendency 
to  boatardize  her  or  to  pronounce  the  marriage  between 
her  father  and  Catharine  illegal,  which  marriage  was  de- 
clared <<  to  stand  with  God's  law"  and  to  be  valid  to  all 
intents  and  purposes.  So  much  of  the  act  25  Hen.  d,  o. 
7,  as  contained  the  prohibited  degrees,  was  left  untouched 
until  the  ensuing  session,  when,  by  1  &  2  Phi.  &  Mary,  c. 
18,  s.  17,  so  much  of  the  28  Hen.  8,  c.  7,  as  concerned  the 
prohibition  to  marry  within  the  degrees  specified,  together 
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with  the  whole  of  the  28  Hen,  8^  c.  16^  and  32  Hen.  8, 
o.  28,  were  repealed. 

Elisabeth  raooeeded  Mary.  Her  purpose  wbb  to  ando 
what  had  been  done  by  her  sister,  and  in  carrying  her 
purpose  into  effect  she  in  great  part  revived  the  marriage 
acts  of  her  &ther.  It  was  ena^ed  by  1  Elis.  o.  1,  s.  ^, 
that  the  1  &  2  PhiL  &  Mary,  and  ali  and  every  the 
branches,  clauses  and  articles,  therein  contained  (with  a 
few  exceptions)  should  bo  repealed  and  thenceforth  utterly 
void  and  of  no  effect.  The  act  then  expressly  revived 
most  of  the  statutes  repealed  by  1  &  2  Phil.  &  Mary,  omit, 
ting  28  Hen.  8,  c.  7,  but  terminating  with  28  Hen.  8,  c, 
16,  which  was  expressly  included.  The  section  (10)  feviv- 
ing  it  concluded  as  follows :  ''and  all  and  every  branches, 
words  and  sentences,  in  the  said  several  acts  and  statutes 
contained,  are  revived  and  shall  stand  and  be  in  full  force 
^nd  strength  to  aU  intern,  eonMructtotii  and  jn^rpos^s." 

The  28  Hen.  8,  c.  7,  which  contained  ''  the  prohibited 
degrees,'*  was  omitted  because  its  effect  was  to  bastardize 
Elizabeth;  but  the  prohibited  degrees  were  referred  to  in 
and  confirmed  by  28  Hen.  8,  o.  16.  It  has  therefore  been 
held  that ''  the  prohibited  degrees,''  though  mentioned  in 
the  repealed  act,  are  still  within  the  intent,  construction 
and  pui^ose,  of  28  Hen.  8,  o.  16,  and  so  revived,  or  rather 
that  the  28  Hen.  8,  o.  7,  to  the  extent  of  the  prohibited 
degrees,  is  revived.  {EarritoH  v.  Burwdl^  Yaughan,  825  f 
BiU  V.  Good,  Yaughan,  302.) 

In  1563,  "  A  Table  of  Elndred  and  Affinity,  wherein 
whosoever  are  related  are  forbiddeu  in  Scripture  and  our 
kws  to  marry  together,'*  was  published  by  tha  authority 
of  the  queen.  It  contained  the  prohibitions,  prescribed 
by  the  statutes  of  Henry  the  Eighth. 

In  1603,  it  was  provided  by  the  99th  Canon  of  the 
Church,  that  "  no  persona  shall  many  within  the  degrees 
prohibited  by  the  laws  of  God  and  expressed  in  a  table  se 
forth  by  authority,  A.I>.  1568,  and  aU  marriages  so  made 
and  contracted  shall  be  adjudged  incestuous  and  unlawful 
and  consequently  shall  be  dissolved  as  void  firom  the  be^n. 
nin^  and  the  parties  so  married  shall  be  by  course  of  law 
aeparated,  ^c.*' 

In  1835,  Oie  5  &  6  VfvL  4,  oiV«  54^  wsa  passed-  It 
reeitea,  that  mairiages  between  persons  within  <<  the  prohi- 
bited d^rees*'  were  voidable  only  by  sentence  of  the  Eccle- 
siastical Court,  pronounced  during  the  life  time  of  both 
ihe  packtea  ih^to,  and  it  mB  unxeaaoni^hle  ih^t  the  state 
and  condition  of  the  children  of  marriages  between  persons 
within  the  prohibited  degrees  of  affinity  should  remain 
OBsettled  &r  so  long  a  period,  and  it  was  fitting  that  all 
marriages  which  might  thereafter  be  celebrated  by  persons 
within  the  prohibited  degrees  of  consanguinity  or  affinity 
should  be  ipto  facto  void  and  not  merely  voidable.    It 


therefore  enacts,  that  all  marriages  before  the  passing  of 
the  act  between  persons  within  the  prohibited  degrees  of 
affinity  should  not  thereafter  be  annulled  for  that  cause  by 
any  sentence  of  the  Ecclesiastical  Court,  unless  pronounced 
iu  a  suit  depending  at  the  time  of  Che  passing  of  the  act. 
It  also  enacts,  that  all  marriages  after  the  passing  of  the 
act  celebrated  between  persons  within  the  prohibited  de- 
grees of  co^osanguinity  or  affinity  shall  be  absolutely  null 
and  void  to  all  intents  and  purposes  whatsoever.  It  is 
expressly  declared  that  the  act  shall  not  be  construed  to 
extend  to  Scotland.  It  is  not  declared  on  the  fitce  of  the  act 
whether  or  not  it  shall  be  taken  to  extend  to  the  Colonies. 
It  certainly  does  not  bind  all  British  subjects  in  all  parts 
of  the  world.  It  does  not,  for  example,  afiiact  the  law  of 
marriage  in  any  conquered  colony  in  which  a  different 
kw  at  the  time  of  its  passing  prevailed.  Whatever  effect 
it  may  have  in  any  other  colony  remains  to  be  decided 
(per  Lords  Cain|»I^,  Oranwprth  and  Wenslegrdale,  in 
Brook  V.  Brook,  4  L.  T.  N.S.  93)- 

The  law*of  England  therefore,  be  it  right  or  wrong,  now 
makes  void  the  marriage  of  a  man  wi^  the  sister  of  his 
deceased  wife  (^Regina  v.  Chadtdck,  11  ^.  B.  205;  Coul- 
ton  V.  AUuon,  3  L.  T.  N.S.  763).  That  law  of  couree 
extends  only  to  subjects  of  her  Miges^,  whose  domicile  at 
the  time  of  the  marriage  is  within  the  portion  of  the  domi- 
nions affiscted  by  the  act  to  which  we  have  referred  (^Fen^on 
T.  Livingttone,  5  Jur.  N.S.  1^83 ;  Brooke  v.  Brooke^  SO 
L.  T.  Sep.  184 ;  81  L.  T.  Bep.  91  -,  4  L.  T.  N.&  93).  It 
applies  as  much  to  a  natundised  as  to  a  British  bom  sub- 
ject {MeUe  V.  Meit^,  28  L.  J.  Frob.  117.)  The  disability 
of  either  party  to^the  marriage  invalidates  the  marriage  tit 
tatoXlh.) 

We  dp  not  at  present  propose  to  disciiss  the  question 
whether  or  not  the  marriage  of  a  maji  to  the  sister  of  his 
deceased  wife  is  in  truth  opposed  to  divine  law,  or  whether 
the  law  which  prohibits  such  a  marriage  b  in  &ct  a  reason- 
able or  proper  law.  On  a  future  occasion  perhaps  Ijre  shall 
do  so.  So  long,  however,  as  the  law  semaiiis  unaltered^ 
it  ought,  like  other  laws,  to  be  observed.  Its  history  is 
certainly  not  much  in  its  fitvor,  but  the  ihct  that  it  is  un- 
repealed, and,  if  any  thing,  strengthened  b}  modem  legist 
lation,  is  sufficient  to  require  obedience  on  the  part  of  all 
ooncemed. 


There  have  been  many  eulogies  on  trial  by  jury ;  but  this 

spoken  of  by  Sir  James  Mackintosh  iu  his  defence  of  Jean 

Peltier,  charged  with  a  libel  on  Buonaparte*  Firqt  Consul*  is 

probably  unsurpassed  in  beauty: — "He  now  comes  before 

you,  perfectly  satisfied  that  aa  finglish  jury  is  the  most 

refreshinff  prospect  that  the  eye  of  accused  innocence  ever 
met  in  a  human  tribnnaL'' — Legal  Notes  and  AnBodok$. 
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F^resents  MoLbav,  C.  J. ;  Haoabyy,  J. 

DeoBmlMr  15, 1863. 

Atfk  T.  Samert,  —  Trespass^  Judgment  for  plaintif  on  epoeUl 
case. 

In  re  CUri  of  Peace  of  York  and  Peel  and  Clerk  of  the  Recorder* e 
Court  in  and  for  the  City  of  T'oronto.-^Rnle  niai  for  mandamne 
dischargod.  Clerk  of  the  City  Connoil  held  to  be  Clerk  of  the 
Peace  in  and  for  the  City  of  Toronto  for  Jorj  purposes. 

Lynch -f.  Wilton  et  al, — No  jnd^ent  on  second  plea.  Court 
diTided  in  opinion.    Judgment  for  deftndants  on  thmi  plea. 

Corporation  of  London  and  Corporation  ofMiddleeez, — Poetea  to 
plaintiffs. 

Eeid  T.  Trayner, — Judgment  for  plaintiff  on  demun^r. 

Ex  parte  SohUn  and  Uniud  Cotauiee  Of  I^ontenoc,  Lnmox  and 
Addinyton. — Hule  discharged. 

VanBroeUm  T.  Town  of  Brantford,^^vX<b  disehaarged  without 
costs. 

Adame  t.  lTeU<m. — Nonsuit  to  be  entered. 

Sexton  and  Port  WhUhy  Road  Co.— Rule  discharged. 

Slranye  T.  2>tZ2ofi.— Appeal  dismissed. 

Bell  T.  OitvtfT.— -Appeal  dismissed. 

MeCoUum  T.  MeKinnon. — Rule  absolute. 

Crooke  y.  Botoet. — Judgment  for  plaintiff  on  demurrer. 

Ex parU  School  Trueteee  o/^mo».— Rule  absolute  for^mandbrntM. 

Jfoore  Y.  Gumey, — Rule  discharged. 

MHU  Y.  TFl^Ztf.—- Rule  absolute  for  new  trial  on  paYment  of 
costs. 

In  re  KnotoUa, — Order  for  sale.    Proceeds  to  be  paid  into  court 
Ward  Y.  Fenton. — Rule  absolute  for  new  trial  upon  payment  of 
costs,  unless  plaintiff  elect  to  reduce  Yerdlct 

Pearman  y.  ^(atid:— Rule  absolute  for  new  trial  on  payment  of 
costs. 


Present :  MoLxAir,  C.  J. ;  Haqabtt,  J. 

l>00emb«r  20, 1882. 
Woodruff  r.  Corporation  of  Peterborouyh. — Judgment  for  defen- 
dants.   Postea  to  them.    LeaYe  to  appeal. 

Commercial  Bank  y.  O.  W,  R,  (7o.— Action  to  recoYer  $1,600,000 
Plea,  ncYer  indebted.    Rule  niti  discharged. 

Mtma  Y.  Niayara  IHetrict  Mutual  Fire  Inauranee  CotiuKmy. 

Rule  niei  to  set  aside  nonsuit  discharged. 

Goodwin  y.  Ottawa  and  Preeeott  RaUway  Co.— Rule  absolute  to 
enter  nonsuit. 

Beryin  y.  Ci^Mtt.— Postea  to  defendant 

• 

Shaver  y.  J^trl/on.— Rule  absolute  for  new  trial  without  eosta. 
Reyina  y.  Jerrett. — Rule  nut  granted. 
Mann  "9,  Chamberlain. — ^Rule  nwt  refused* 
Colyan  Y.  ZHiyci^.— Rule  hiei  granted. 


Fieher  y.  Jamieeon. — Postea  to  demandant.  C.  S.  Patereon 
applies  for  leaYC  to  appeal.    Qranted. 

ffodyme  y.  Hodyine, — Tbe  court  desire  to  hare  Che  oase  re- 
argued. 

Wriyht  Y.  Aekton. — ^Appeal  allowed.  Rule  to  be  made  absolute 
to  enter  nonsuit. 

Cook  Y.  Ckriatie  et  oi.— >Rrie  discharged. 

Roberta  Y.  fni^.-^Appeal  dUmissed  with  cools. 

Nibloekr,  McGreyor, — ^Plea  held  bad,  and  rule  nut  for  new  trial 
refused. 

Lynea  y.  Siflon. — Appeal  dismfssed  with  costs. 

Edwarde  Y.  JTiMr.- Appeal  dismissed  With  oostSL 

Maeaulay  y.  Ashton, — Appeal  allowed.  Rule  absolute  for  new 
trial     Costs  to  abide  the  CTcnt 

Bouillon  etalr.  Boleomb. — Rule  absolute  to  enter  YcnUct  for 
plaintiffs. 

PbtiN^  Y.  Laidlaw, — Rule  discharged. 

Armttrony  y.  £oipe«.— Notioe  of  action  not  sufficient.  Plaintiff 
recommended  to  enter  etet  proeeetue,  else  new  trial. 

Merrill  y.  EUia. — Rule  absolute.  Verdict  entered  for  defendant 
on  2nd  and  8rd  issues  set  aside  on  payment  of  costs  by  plaintiff, 
and  repleader  granted. 

Smart  y.  McBeth, — Judgment  for  plaintiff  en  demurrer.  New 
trial  not  necessary. 

Weeibrooke  y.  CaHayhan, — Judgment  for  plnntiff  on  demurrer. 

Clark  Y.  Jr«  JTeUar.— RulO  discharged. 

McLeUan  q.  t,  y.  Brown, — Rule  discharged. 

McLeUan  g.  t.  y.  Melntyre, — Rule  dishaiged. 

^  Andereon  y.  Romney, — Rule  absolute  for  new  trial,  unless  plain- 
tiff consent  to  the  entry  ol  etet  proeeeeua, 

Titua  Y.  Purkee. — Rule  niti  granted. 

Buildmy  Society  y.  JfeCwrrey.— Rule  absolute  to  enter  Yordici 
for  plaintiffs. 

Town  of  Clifton  y.  J7tii6ardl— Rule  disharged. 

GaviUer  y.  ^eo/on.— Rule  absolute  to  set  aside  verdict  for  plain- 
tiff and  to  enter  Yerdict  for  defendant 

Smart  y.  Aiify.— Rule  absolute  to  enter  a  nonsuit 

Gri$nahaw  y.  ITAttd.— ^Plaintiff's  proceeding  irregular.  Rule 
absolute. 

Gartahore  Y.  WilUama. — Rule  refiised. 


Present:  Dn^n,  C.  J. ;  Riohaxdb,  J. ;  Mouuov,  J. 


COMMON  PLEAS. 


Present:  Dbapib,  C.  J. ;  Riohabds,  J. ;  Moulxsox,  J. 

Deeembw  16, 1808. 

Hooker  y.  Gamble  el  o^.— Rule  absolute  without  costs. 

Cameron  y.  Boulton. — Rule  discharged. 

Carruthera  y.  Reynolda, —Rule  absolute  to  enter  noniitii t  (Leare 
w^  reserYcd  to  moYO  to  enter  a  Ycrdict  for  defendant  in  this 
eaus^  but  upon  the  suggestion  of  counsel  for  plaintiff,  the  court, 
oonsidering  it  had  power  to  award  the  ruleu  ordered  a  nonsuit  to 
be  entered.) 


S0,18S2. 

School  Truateea  of  Elyin  y.  Townah^  of  Elyin.  —  Role  dis- 
charged.with  costs. 

Moodie  y.  Douyall, — ^Action  against  defendant  for  damage  sus- 
tained by  sheriff;  by  defendant  directing  sheriff  to  seiie  goods. 

Declaration  held  good.    2nd  plea  held  bad. 

Replication  to  4th  plea  held  bad.  No  connection  shewn  between 
the  wrong  doer  and  plaintiff,  and  plaintiff  not  shewn  to  be  damni- 
fied.   Judgment  on  the  whole  record  for  defendant, 

Carvaih  y.  iWfviu.— Rule  discharged.  This  was  a  rule  niei  for 
nonsuit    The  rule  was  discharged  and  award  to  stand. 

Gihb  Y.  Davidaon. — Appeal  allowed  setting  aside  nonsuit^  and 
new  tfii^  ordered.    Costs  to  abide  the  OYcnt 

Jfi^/'tfftoisY.  ^tieAefinefi.— Action  for  use  and  oeeupatioB.  Rule 
absolute  to  reduce  Yerdict  to  scYen  pounds  and  four  ftMiiingif, 

Haldan  y.  JT^rr.— .Interpleader  issue.  I>efendant8,  execution 
creditors  of  three  persons,  who,  as  elecutors  carried  on  busi- 
ness together  under  power  in  will  The  Judgment  was  obtained 
agunst  them  in  their  indiridual  capacity.  They  then  made  an 
assignment  for  benefit  of  creditors  of  estate  of  testator,  and  also 
indiYidual  asslgnmento  to  plaintiffs,  for  benefit  of  thur  indiYidual 
creditors.  Held^  that  goods  passed  to  pUintLBb.  Postea  to 
plaintiff! 
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Biahop  of  Ikfranto  t.  OaiUwell, — Action  of  ejeotment.    Verdict 
f«r  defendiuit    Bale  fi»t  for  a  new  trial  discharged. 

.  Frmter  t.  Eiekman, — Rnle  disharged. 


PRACTICS  COURT. 


Present :  Mobbuoit,  J. 

D«e«mb«r  15^  ISO. 
Lymll  T.  ForgU, — ^Role  nwt  discharged. 

Owffnne  t.  G.  T.  M,  Co.— Beference  to  master. 
Charluworih  t.  Cfrooka, — Bole  discharged  with  costs. 

In  re  VanlfornMin. — Bnle  absoloie,  with  costs  to  be  paid  ia  ten 
dajs. 

TUu»  T.  t7«niM.-^Ba]e  absolnte. 

MiUer  t.  JTomuNi. — Bnle  absolnte  to  refer  back  award,  vpon 
payment  of  costs  of  this  application.  Costs  of  award  to  abide  the 
OTont. 

Fwrwyth  t.  (7re€nirooif. — Bule  absolute  without  costs. 

MoffaU  T.  TfAite.— Bale  discharged  upon  payment  of  certain 
costs  specified. 

WiUiam  t.  Selj/ea,  Bule  absolute  upon  payment  of  nisi  prius 
costs,  but  not  costs  of  application. 

Smart  ▼.  Colfage, — ^Bule  absolute  with  costs — $U  witness  fees 
to  be  deducted. 

Ooambs  T.  Cuddeif. — Bule  absolute  without  costs. 

BariUit  T.  i?«iwon.— Rule  absolute  if  costs  not  paid  on  or  before 
irst  day  of  next  term. 

Macaulay  t.  iSWui^.— Bule  absolute  without  costs. 

McKellar  t.  JDoufflass, — Bnle  absolute  for  procedendo,  but  with- 
out costs. 

SELECTIONS. 


LEGAL  LONDON. 

There  is  a  legal  district  of  London  as  unmistakably  as  there 
18  a  Jew's  quarter  in  Frankfort ;  for  the  Juden-gasse  of  ^e 
German  free  town  is  hardly  more  distinct  from  the.Zeil,  than 
Chancery  Lane  and  its  enyirons  from  the  City  or  West  End 
of  our  metropolis.' 

And  as  there  are  several  foreign  colonies  scattered  throngh- 
oat  the  British  capitol — ^as  Hatton  Garden  and  its  purlieus, 
swarming  with  glass-blowers  and  organ-grinders,  is  the  metro- 
politan Ualia ;  the  neighbourhood  of  Leicester  Square,  wiA 
Its  congregation  of  b^utls  and  soft  hats,  the  cockney  Gallia 
Ulterior ;  and  the  parish  of  St  Giles,  where  the  courts  and 
cellars  teem  with  nod-men  and  market-women,- the  London 
Hibemia;  so  there  is  a  peculiar  race  of  people  grouped 
around  the  courts  of  law  and  inns  of  court — ^Westminster  and 
Lincoln's  Inn  being  the  two  great  legal  provinces  of  London 
even  as  York  and  Canterbury  are  the  two  great  ecclesiastical 
provinces  of  England. 

A  reference  to  the  map  wiU  show  that  legal  London  ia  com- 
posed not  only  of  lawyers'  residences  ana  chambers,  bnt  of 
inna  of  court'  and  law  courts — civil  as  well  as  criminal, 
"  superior"  as  well  as  petty — ^and  county  courts,  and  police 
oonrts,  and  prisons ;  and  that  whilst  the  criminal,  the  county, 
and  police  courts,  as  well  as  the  prisons,  are  dotted,  »l  iater^ 
valfl,  all  over  the  metropolis,  the  superior  law  courts  are 
focuBsed  at  Westminster  and  Guildhall;  the  inns  of  court 
being  grouped  round  Chancery  Lane,  and  the  lend  residences, 
or  rather  "  chambers"  (for  lawyers,  like  merchants,  now-a- 
days,  live  mostly  away  nom  their  place  of  business)  concen- 
trated into  a  dense  mass  about  the  same  classic  spot,  but 
thinning  gradually  off  towards  Guildhall  and  Westminster,  as 
if  they  were  the  connecting  links  between  the  legal  courts  and 
the  legal  inns. 

The  inna  of  ooart  are  themselves  sufficiently  peculiar  to  give 


a  strong  distinctive  mark  to  the  localit^r  in  which  they  exist  $ 
for  here  are  seen  broad  open  squares  like  huge  court-yards, 

Eaved  and  treeless,  and  flanked  with  grubby  munsions — as 
i^  and  cheerless-^looking  as  barracktH-everv  one  of  them 
being  destitute  of  doors,  and  having  a  strine  of  names  painted 
in  stripes  upon  the  door-posts,  that  reminds  one  of  the  lists 
dispiaved  at  an  estate-agenf  s  office,  and  there  is  eeneraUv  a 
chapel-like  edifice  called  the  "  hall,"  that  is  devoted  to  feedina 
rather  than  praying,  and  where  the  lawyerlings  '*  qualify" 
for  the  bar  b^  eating  so  many  dinners,  and  become  at  length 
— ^gastronomically — "  learned  in  the  law."  Then  how  pecufiar 
are  the  tidy  legal  gardens  attached  to  the  principal  inns,  with 
their  close-shaven  grass-plots  looking  as  sleek  and  bright  as 
so  much  green  |plush,  and  the  dean-swept  eravel  walks 
thronged  with  children,  and  nurse-maids,  and  uiw-students. 
How  odd,  too,  are  the  desolate-looking  legal  alleys  or  courts 
ac^oining  these  inns,  with  nothing  but  a  pump  or  a  cane- 
bearing  street-keeper  to  be  seen  in  the  midst  of  them,  and 
occasionally  at  one  comer,  beside  a  crvpt-like  passaffe,  a  stray 
dark  and  dingy  barber's  shop,  with  its  seedy  dispiajr  of 
powdered  horsehair  wigs  of  the  same  dirty-white  hue  as  Lon- 
don snow.  Who,  moreover,  has  not  noted  ^e  windows  of  tiie 
legal  fruiterers  and  law  stationers  hereabouts,  stuck  over  with 
small  announcements  of  clerkships  wanted,  each  penned  ia 
the  well-known  formidable  straight-up-and-down  three-end- 
fourpenny  hand,  and  beginning  with  a  '<  THIS-INDEN- 
TUilB  "--Uke  flourish  of  German  Text,  "  THE  WRITER 
HEREOF,'^  &o.  Who,  too,  while  threading  his  way  through 
the  monastio-ltke  byways  of  such  places,  has  not  been  startled 
to  find  himself  suddenly  light  upon  a  small  enclosure,  oom« 
prising  a  tree  or  two,  and  a  little  circular  pool,  hardly  bigger 
than  a  lawyer's  inkstand,  with  a  so-called  fountain  in  the 
centre,  squirting  up  the  water  in  one  long,  thick  thread,  as  if 
it  were  the  nozsle  of  a  fire^ngine. 

But  such  are  the  features  only  of  the  more  important  inns 
of  court,  as  Lincoln^s,  and  Gray'p,  and  the  Temple ;  but,  in 
addition  to  these,  there  exists  a  large  series  of  legal  blind 
alleys,  or  yards,  which  are  entitled  "inns  of  Chancery,"  and 
among  which  may  be  classed  the  lugubrious  localities  of  Lyon's 
Inn  and  Barnard's  ditto,  and  Clement's  and  Clifford's,  and 
Sergeant's,  and  Staple,  and  the  like.  In  some  of  these,  one 
solitary,  lanky-looking  lamp-post  is  tiie  only  ornament  in  the 
centre  of  the  back-yard  like  square,  and  the  grass  is  seen 
strngglinf;  up  between  the  interstices  of  the  pavement,  as  if 
each  paving-stone  were  trimmed  with  green  cheniUe,  In 
another  you  find  the  statue  of  a  kneeling  negro,  holding  a 
platter-like  sun-dial  over  Bis  head,  and  seeming,  while  doomed 
to  tell  the  time,  to  be  continually  inquiring  of  the  surrounding 
gentlemen  in  black,  whether  he  is  not "  a  man  and  a  brother  f" 
In  another  yoa  observe  crowds  of  lawyers'  clerks,  with  their 
hands  fiiU  oi  red-tape-tied  pi^pers,  assembled  outside  the  doors 
of  new  dub-house-like  buildings.  Moreover,  to  nearly  every 
one  of  these  legal  nooks  and  comers  the  entrance'  is  through 
some  archway  or  iron  gate  that  has  a  faig^  bar  left  standing 
in  the  middle,  so  as  to  obstruct  the  passage  of  any  porter's 
load  into  the  chancery  sanctuary ;  and  there  is  generally  a 
little  porter's  lodge,  not  unlike  a  French  coneierfferie^  adjoin- 
ing the  gate,  about  which  loiter  liveried  street-keepers  to  the 
awe  of  little  boys,  who  would  otherwise  be  sure  to  dedicate 
the  tranquil  spots  to  the  more  innocent  persuit  of  marbles  or 
leap-frog. 

The  various  classes  of  law  courts  too  have,  one  and  all,  some 
picturesque  characteristics  about  them.  For  example,  is  not 
the  atmosphere  of  Westminster  Hall  essentially  distinct  from 
that  of  the  Old  Bailey  ?  During  term  time  the  Hall  at  West- 
minster (which  is  not  unlike  an  empty  railway  terminus,  with 
the  exception  that  the  rib-like  rafters  are  of  carved  oak  rather 
than  iron,)  is  thronged  vnth  suitors  and  witnesses  waiting  for 
their  cases  to  be  heard,  and  pacing  the  HaU  pavement  the 
while,  in  rows  pf  three  or  four,  and  witii  banisters  here  and 
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there  wftlking  up  and  down  in  dose  oommnnion  with  attorneys; 
and  there  are  Bpruoely-dresaed  strangers  from  the  country, 
either  bobbing  in  and  out  of  the  Turions  courts,  or  else  stand- 
ing still,  with  their  neoks  bent  back,  and  their  mouths  open 
M  they  stare  at  the  wooden  angels  at  theocvners  of  the  oaken 
timbers  overhead. 

The  oDinrte  ben  are^  as  it  were,  a  sCTiea  of  ante-diamben 
ranged  along  one  side  of  the  spaeioas  Hall ;  and  as  yon  enter 
some  of  them,  yon  have  to  bob  ^onr  head  beneath  li  heatr  red 
doth  eurtain.  The  judge,  or  judges,  are  seated  on  a  long, 
Boft*looking,  orimson-coTcred  bench,  and  costumed  in  wigs 
that  fall  on  eiiber  side  their  iaoe,  like  enormoos  spaniel's  ears 
and  with  periwigged  barristers  piled  up  in  rows  before  them, 
as  if  they  were  so  many  mediwral  medical  students  attending 
the  lectures  at  some  antiauatad  hospital.  Then  there  is  the 
legal  fmit-etaU,  in  one  or  the  nei|(h  boring  passages,  for  the 
distribution  of  "  apples,  oranaes,  bisouitSf  gingei^beer  " — and 
sandwichefr— to  the  fiunished  attendants  at  court ;  and  the 
quiet  dd-fasbioned  hotels,  for  the  accommodation  of  witnesses 
mm  the  ooimti7,  ranged  along  the  opposite  ride  of  Palace 
Yard. 

Uow  diflbrent  is  all  this  from  the  central  criminal  court  at 
the  Old  Bailey  I  There  we  find  a  large  boiled-beef  establish- 
ment,  with  red  steamio|ij  rounds  in  the  window,  ride  by  side 
with  the  temple  of  justice,  and  a  mob  of  greasy,  pettj  lar^ 
eeny-Iike  friends  of  the  "  prisoner  at  the  bar,  '*  and  prim-look- 
ing poUoemen,  gathered  round  the  court  doors  and  beside  the 
«&WBy  leading  to  the  eheriflTs  entnooe  at  the  back,  waiting 
9ie  issue  of  that  day's  trials.  Then  within  the  court,  upon,  the 
bench  there  are  the  aldennen,  reading  the  daily  papers,  or 
writing  letters,  attired  in  thrir  purple  rilk  gowns  trimmed 
with  fur,  and  with  heav^  gold  S  colliurs  about  their  neck ;  and 
the  undocriierifls  in  their  oourt^mits,  with  their  lace  firilla  and 
TulBes — the  latter  encircling  the  hand  like  the  cut  paper  round 
bouquets — ^with  their  black  rapiers  at  their  ride,  and  idl  on 
the  same  seat  with  the  full-wigsDsd  judgea;  and  the  barristera 
below  crowded  round  a  hugeioo-table,  tiiat  is  littered  with^ 
bags  and  briefs ;  aad  the  jury  packed  in  their  box  at  one  side 
of  tiie  Httle  court— which,  by  the  by,  seems  hardly  bigger  than 
aback  parlor— ^ith  a  long  "day*refiector''suftpencMd  over 
their  heads,  and  throwing  an  nnaatuial  light  upon  their  faces ; 
whilst  in  the  capacious  square  dock,  facing  the  bench,  stands 
the  prisoner  at  the  bar  awaiting  his  doom,  wiUi  the  Goyemos 
of  Newgate  seated  at  one  corner  of  the  compartmenty  and  a 
turnkey  at  Ute  other. 

Thisa^rinis  all^Tesy  different  from  tiie  shabby-genteel 
erowd,  with  its  melange  of  "tiihstals''  and  sham  attornies, 

fathered  about  the  inmlrent  court,  aad  tiie  neighboring  puUio 
ouses,  in  Portnpd  Street ;  that,  too,  utteriy  unlike  the  quaint, 
old-iashioned  tribunals  in  Doctor's  Commons ;  these,  moreover, 
the  very  opposite  to  the  petty  county  teurts,  that  have  Uttla  to 
distinguisn  them  from  private  houses,  except  the  erowd  of  ex- 
rited  debtors,  and  creditors,  and  petttfoggers  grouped  outside 
the  doors ;  and  those  on  the  other  hand,  enUrdy  distinet  from 
the  still  more  inrignificant  poHoe  ooorts,  with  their  groupe  of 
policemen  on  the  door^step,  and  where,  at  certain  hours,  may 
be  seen  the  sombre-looking  prison  van,  tiiat  is  Uke  a  cross  be- 
tween a  hearse  and  an  omniDoa^  with  the  turnkey  conductor 
seated  in  a  kind  of  japait-leather  basket  besick  the  door  at  the 
end  of  the  vehicle. 

Farther,  there  are  the  several  prisons  scattered  throughout 
the  metropolis,  and  forming  an  essen^  part  of  the  legal 
capital :  the  fldoomy,  yet  handsome  prison  pile  of  Newgate, 
with  its  bunch  of  fetters  over  each  doorway — the  odd  polo^n- 
shaned  and  rampart  like  penitentiary,  perohed  on  the  river 
bank  by  Yauxhall— the  new  prison  at  Fentonville,  with  its 
noble,  portcullis-like  gateway— the  rity  prison  at  Holloway, 
half  castle,  half  madhouse,  with  its  tall  central  tower,  remind- 
ing one  of  some  ancient  stroashold— besides  the  less  pictur- 
eaqpe  and  baia  walled  GoIdba&  Jields,  aad  TothiU  Fields  and 


Horsemonger  Lane,  and  the  House  of  Detention,  and  White^ 
cross  Street,  and  the  Queen's  Bench — eot  forgetting  the 
mastless  hulks,  with  their  grim-looking  bamd  port-holes. 

These,  however,  oonstitute  rather  the  legal  institutions  of 
London  than  the  le^^  localities ;  and  that  thero  aro  certain 
districts  that  are  chiefly  occupied  by  lawyers,  and  which  have 
a-peculiarhf  lagubrions  legal  air  about  them,^  a  half-hour'a 
stroll  along  the  puriieus  of  the  inns  of  court  is  suflleient  to 
convince  us. 

'  Of  this  legal  London,  Chancery  Lane  may  be  eonridered 
the  capitol ;  and  here,  as  we  have  beforo  said,  everything 
smacks  of  the  law.  The  brokers  deal  only  in  legal  furniture, 
the  publishers  only  in  Fearoo  on  Bemaindera  and  Impey's 
I^tMtice,  and  such  like  dry  legal  books — and  the  stationers  in 
skins  of  parohment  and  forms  of  wills,  and  law-lists  and  al- 
manacs, and  other  legal  appliances.  Then  the  dining-noais 
and  **  larders  "  so  plentiful  in  this  quarter,  are  adapted  to  the 
taste  and  pockets  of  lawyer's  clerks ;  and  there  are  fruiter- 
ers, and  oyster-rooms,  and  "eq/<f  rutauranCs,"  bakers^  and 
"cocks,"  and  "rainbows,"  for  barristers  and  attorneys  to 
lunch  at ;  and  "  sponging- houses,"  barred  like  small  lunatic 
asylums,  and  with  an  exercising  yard  at  the  back  like  a  bird 
cage ;  and  patent  ofices ;  and^  publio>houses,  frequented  by 
bailiflb'  followers  and  managing  clerks;  and  quiet  looking 
taverns,  which  serve  occasionally  as  courts  for  commiarions 
"(2e  lunaiico.'' 

Now,  the  people  inhabitinf;  the  legal  loealities  of  the  me- 
tropolis are  a  distinct  tribe,  uaprossed  with  views  of  life  and 
theories  of  human  nature  widely  different  from  the  more 
simple  portion  of  humanity.  With  the  legal  gantry  all  is 
doubt  and  suspicion.  No  man  is  worthy  of  being  truated  by 
word  of  mouth,  and  none  fit  to  be  believed  but  on  hia  oath. 
Your  true  lawyer  opines,  with  the  arch-diplomatist  Talleyrand, 
that  speech  was  given  to  man  not  to  express,  but  to  eonceat 
his  thoughts ;  and  we  may  add,  it  is  the  l^gal  creed  that  the 
faculty  of  reason  was  conferred  on  us  merelv  to  enable  human 
beings  to  "  speciid  plead,"  t.  c,  to  split  logical  hairs,  and 
to  demonstrate  to  dunderhead  jurvmen  that  black  is  white. 

What  beauty  is  to  a  Quaker,  and  philan trophy  to  a  political 
economist,  honor  is  to  your  |;entlemen  of  the  long  robe— a 
moral  will-o'-the-wisp,  that  is  almost  sure  to  mislead  those 
who  trust  to  it  The  only  safe  social  guide,  cries  thele^ 
philosopher,  is  to  consider  every  one  a  rogue  till  you  find  him 
honest,  and  to  take  the  blackest  riew  of  all  men's  natures  in 
your  dealings  with  your  friends  and  associates ;  beliering  that 
there  is  no  bright  side,  as  has  been  well  said,  even  to  the  new 
moon,  until  experience  shows  that  it  is  not  entiroly  dark. 
In  le^l  eyesj  the  idea  of  any  one's  word  being  as  good  as  hb 
bond  isstark  folly ;  and  though,  say  the  lawyers,  our  chief  aim 
in  life  should  be  to  get  others  to  reduce  their  thoughts  to  vrriting 
towards  tM,  yet  we  should  abstain  fh>m  pen,  ink  and  paper 
as  long  as  possible,  so  as  to  avoid  "  committing  ourselves" 
towards  them.  Or  if,  in  the  frank  communion  of  friendship, 
we  are  ever  incautious  enough  to  be  betrayed  into  professions 
that  might  hereafter  interfere  with  our  pecuniary  interests, 
we  should  never  fail,  beforo  concluding  our  letter,  to  have 
sufficient  worldly  prudence  to  change  the  subscription  of 
"Yours  sincerely/'  into  *'  Yours,  withoui pn^udiceJ^ 

That  lawyers  see  many  examples  in  life  to  afford  grounds 
for  such  social  Ofunions,  all  must  admit ;  but  as  well  might 
surgeons  believe,  because  generallv  dealing  with  sores  and 
ulcers,  that  non$  aro  healthy ;  and  physicians  advise  us  to 
abstain  from  all  dose  communion  with  our  fellows,  so  as  to 
avoid  the  ohance  of  contagion,  because  some  are  diseased. 
Nor  would  it  be  fair  to  assert  that  every  lawyer  adopts  so  un- 
christian and  Hobbesian  a  creed.  Thero  aro  many  gentle- 
men on  the  rolls^  at  the  bar,  and  on  the  benoh,  who  lean 
rather  to  the  chivalrous  and  trusting  than  the  cynic  and  skep- 
tical view  of  life ;  and  many  who,  though  naturally  inclining 
towards  the  Brutus  philosophy,  and  preferring  stoical  justice 
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to  Christian  generosity,  are  still  safficiently  poetio  to  see  a 
glimpse  of  "j^ood  in  all  tilings." 

Moreover,  it  is  onr  dtity  and  pride  to  add,  that  if  among; 
the  body  of  legal  gentry  tbere  are  to  be  found  snch  enormi- 
ties as  '*  sharp  praotitioners  "  and  '*  pettifoggers''— seoandrels 
who  seek  to  render  law  a  matter  of  ti^nstioe,  and  who  nse 
that  which  was  intended  to  prevent  iigary  and  robbery  as 
the  means  of  plander  and  oppression— who  regard  it  as  their.' 
interest  to  retard,  rather  than  advance  jnstioe,  and  who  lov^ 
eauity  and  its  long  delays  simply  on  aoeoont  of  the  iniquity 
or  its  oosts^f  there  be  such  miscreants  as  these  included 
among  the  legal  profession,  there  are,  on  the  other  hand,  the 
most  noble  judges  of  the  land  comprised  amoaj^  its  members; 
and  granting  we  should  estimate  the  true  dignity  of  a  voca- 
tion by  these  who  are  at  once  the  most  honorable  and  honored 
tvpes  of  it,  we  mast  candidly  admit  that  there  is  no  office 
that  sheds  so  pure  and  brilliant  a  glory  upon  our  nation,  as 
that  filled  by  the  righteous  and  reproaohless  band  of  English 
gentiemen  who  occupy  the  judgment  seats  of  thia  country* 

For  whilst  in  every  other  kingdom  the  judge  is  but  little 
better  than  a  quibbling  and  one*sided  advocate— a  government 
hirelinc,  trying  his  hardest  to  convict  the  prisoner — the  Bri- 
tish arbiter*  wetghsywith  an  exquisitely  even  hand  the  conflict- 
ing testimony  in  favor  of  and  agunst  those  who  are  arraigned 
at  nis  tribunal,  and  with  a  g^Mious  mercy  casts  into  the 
trembling  scale — ^In  cases  of  indecision — the  lingering  doubt, 
so  as  to  make  the  evidence  on  behalf  of  the  accused  outweigh 
that  of  his  accusers.  Kor  can  even  the  most  skepticpil  believe 
that  it  is  i)ossible  for  governments  or  private  individuals  to 
tempt  our  judges  to  swerve  from  the  strictest  justice  between 
man  and  man,  by  any  bribe,  however  precious,  or  by  any 
worldly  honors^  however  dassling.  Indeed  if  there  lie  one 
class  in  whose  iron  integrity  every  Englishman  has  the  most 
steadfast  faith-H)f  whose  Pilate-like  righteousness  he  has  the 
profoundest  respect,  and  in  the  immaculateness  of  whose 
lionor  he  feels  a  national  pride — it  is  the  class  to  whom  the 
high  privilege  of  dispensing  justice  among  us  has  been  in- 
trusted, and  who  constitute  at  once  the  chiefs  and  the  orna- 
ments of  the  profession. — Omuno^  iVifons  of  London. 


EXTBAGTS  FROM  LORD  BROUGHAM'S  LETTER  TO  THE 

EARL  OF  RADNOR. 

"Brougham,  Oetobtr  16(A,  1862. 
"  But  as  to  the  last  session  in  its  legal  and  law-amending 
aspect,  it  really  must  be  allowed  to  have  done  more  than  might 
have  been  expected,  considering  the  de^eo  in  which  all  men's 
minds  were  absorbed  by  the  cruel,  unjust,  and  unnecessary 
civil  war  of  the  Americans,  the  distressed  condition  of  Lan- 
cashire, the  struggles  of  the  Italian  Elingdom,  not  to  mention 
the  distraction  ofour  great  international  Exhibition.  Some 
really  useful  amendments  of  the  law  were  effected,  of  no  great 
pretensions]  for  the  less  unassuming  ones  ate  far  from  being 
undeniable  improvements.'^ 

**  But  the  Act  of  by  far  the  greatest  pretension,  for  facilita' 
ting  the  transfer  of  real  estate,  is  by  many  experienced  per- 
sons expected  to  prove  a  fiulure.  Certainly,  such  a  bill  should 
have  been  subjected  to  the  fullest  discussion,  both  of  profes- 
sional men,  through  whose  instrumentality  it  must  be  worked, 
and  of  the  community  at  large,  for  whose  dealings  it  is  inten- 
ded. There  could  have  been  no  harm  whatever  in  a  year's  de- 
lay, for  letting  the  plan  be  considered  during  the  Ions  vacation, 
and  no  use  in  hurraing  such  a  measure  through  Paniament  at 
the  end  of  tiie  session.  The  great  Incorporated  Law  Society 
nrsed  strong  objections  to  it,  alleging  that  it  was  permissive, 
and  no  one  with  a  good  titie  would  take  advantage  of  it,  and 
holding  that  it  womd  be  inoperative  except  in  creating  offices 
with  large  salaries.  I  am  verjr  far  from  concurring  in  all  the 
^Igections  made,  and  still  less  in  tiie  sarcasm  which  has  been 
ventilated*  that  the  bill  was  hurried  throagk  in  order  to  pro  - 


vide  a  set-off  to  the  Bankruptcy  Act,  which  has  proved  a  total 
failure.  This  failure  is  fully  admitted,  and  by  all ;  but  I 
consider  the  attempt  to  improve  our  conveyancing  as  censoien- 
tiously  made,  and  neartily  wish  it  may  succeed,  though  I  have 
stated  now,  as  I  did  at  the  Social  Science  Congress,  theotjeo- 
tions  to  its  hasty  enactment^  and  my  preference  for  the  plan 
repeatedly  presented  in  the  shape  of  bills,  extending  to  estates 
of  every  kind  the  procedure  with  customarr  propertjr,  by 
which,  as  Mr.  Fawdett  has  expluned  from  his  large  experience 
in  Dttstomary  courts,  the  cost  of  conveyance  of  the  largest 
estate  does  not  exceed  a  fsw  shiUings  and  the  dispute  of  a 
titie  is  almost  unknown. 

"  But  all  thA  defects  in  late  measures,  sad  the  great  occasioa 
for  legislation  upon  other  matters,  as  well  as  for  arrangements 
in  our  judicial  procedure  requiring  no  new  law,  though 
imperatively  required,  lead  to  the  absolute  necessity  of  a 
department  for  performing  the  duties  of  Minister  of  Justtoe, 
Such  a  department  would  nave  prevented  the  omissions  and 
bad  provisions  in  thto  recent  Acts,  and  would  secure  the  pro- 
posal of  measures  requii^,  beside  the  inestimable  benefit  of 
presiding  over  the  preparation  of  all  bills,  with  the  consent 
of  the  Government  and  of  individual  members.  We  are 
indebted  to  Mr.  Napier,  the  able  and  excellent  ex-Ohancellor 
of  Ireland,  for  his  persevering  efforts  on  this  sutject  in  differ- 
ent sessions  as  lon^  as  he  continued  in  Parliament.  In  1858 
and  1855  he  met  with  littie  support ;  but  in  1856  he  obtained 
the  consent  of  the  Commons  to  a  modified  resolution.  The 
year  after  his  triumph  was  complete.  He  carried,  all  but 
unanimonely,  an  address  for  the  establishment  of  a  separate 
and  responsible  department  of  Public  Justice,  supported 
strongly  bv  Lord  Palmerston  and  Lord  John  Russell,  who 
recommended  the  Queen  to  return  an  immediate  answer  that 
the  "  suljeot  should  receive  that  attentive  consideration  which 
its  importance  demands."  I  therefore  naturally,  before  the 
end  of  the  session,  called  for  information  as  to  what  had  been 
done  in  the  five  years  since  the  '*  attentive  consideration"  had 
been  promised ;  and  a  private  communication  from  a  leading 
member  of  the  Qovemment  apprises  me  that  nothing  whatever 
has  been  concluded.  It  may,  however,  be  hoped  that  this 
important  step,  so  strongly  recommended  by  the  Commons  and 
by  the  two  chief  Ministers,  will  at  length  be  taken ;  and  there 
is  assuredly  no  lack  of  duties  for  the  department.  Nevertha- 
less,  even  if  the  establishment  of  it  should  be  delayed,  some 
of  these  duties  are  so  urgent  that  they  must  be  disdiarged 
without  such  help." 

»  #  »  *t  4  *  » 

"  You  have  lately  seen  a  scandal  in  Scotland ;  the  agitation 
over  great  part  of  the  country  on  the  subject  of  a  conviction 
for  murder.  Petitions  for  pardon,  numerously  signed,  are 
sent  up,  and  a  meeting  was  held  at  Glasgbw,  attended  by 
thousands,  to  pass  resolutions  in  favour  of  such  an  application 
nominally,  but  really  against  the  learned  judge  and  respect- 
able jury  who  tried  the  indictment.  The  Home  Secretary,  in 
whose  department  the  consideration  of  such  a  petition  is, 
happens  to  be  a  lawyer ;  but  this  is  a  mere  and  a  rare  accident 
His  two  predecessors  were  not;  and  I  d()  not  recollect  an 
instance  dt  a  lawyer  in  practice  holding  that  office.  Ought 
not  this  and  all  such  cases  to  be  brought  before  the  Depart- 
ment of  Justice?  But  this  case,  and  the  scandal  of  the  agi- 
tation upon  it,  in  all  probability  never  would  have  arisen  had 
the  attempt  I  so  often  made  succeeded,  to  extend  my  Evidence 
Act  to  defendants  in  criminal  cases,  on  their  desiring  to  be 
examined,  and  of  course  subjected  to  the  sifting  of  cross-ex- 
amination. It  is  plain  that  the  woman  convicted  vrould  have 
desired  to  be  examined,  and  her  sifted  testimonjr  would  either 
have  led  to  an  acquital  or  confirmed  the  verdict ;  in  either 
case  the  public  mind  would  have  been  satisfied.  The  only 
objection  ever  urged  to  this  extension  of  the  Evidence  Act  is, 
that  any  party  declining  to  take  the  benefit  of  the  law  ^<>'ald 
be  suppoMd  to  be  guil^  for  thatreason.    But  surely  the  judge 
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ooald  ezplun  to  the  jary  bow  ooneistent  saob  a  refusal  trae 
with  innocenoe,  arising,  as  it  oftentimes  would  from  the  party's 
want  of  oonfldence  inliis  own  presence  of  mind  to  stand  a 
«ro8s*ezamination.  We  most  reooUect,  too,  that  the  eiistins 
law  allows  the  examination  of  defendants  oompulsorilv  and 
without  any  option  in  quati  criminal  eases,  as  aetions  iar  aa- 
•anlt  of  the  worst  character,  or  false  imprisonment,  or  for 
libel.  Lord  Denman  and  Lord  Oampbell  were  so  much  stmck 
with  this  inconsistency,  that  they  inclined  stronf;ly  to  support 
my  bill,  if  confined  to  cases  of  misdemeanoor  in  which  the 
opposite  party  was  examined  for  the  prosecution. 

**  The  want  of  a  Public  Prosecutor  has  been  often  complained 
ef,  and  in  addition  to  all  the  instances  of  this  defect  given  in 
my  friend  Mr.  Phillimore's  Committee,  recent  cases  have  put 
oar  inferiorit;^  to  Scotland  in  this  respect  in  a  Terr  remarkable 
light.  A  swindler,  for  example,  haring,  beside  obtaining 
money  on  false  pretencea,  committed  scTcral  forgeries,  waa  not 
tried  for  the  felony  but  only  for  the  misdemeanour,  which  he 
confessed.  His  connections  were  in  good  circumstanoes,  and 
it  was  urged  for  him  that  it  was  a  first  ofience,  and  that  he 
was  only  twenty-three  years  of  age.  No  Public  Prosecutor 
would  have  resorted  to  such  a  plea  to  excuse  his  breach  of 
duty.  Some  ^ears  ago  I  recollect  an  anchorsmith  of  good 
property  forgiuji^  to  a  large  amount,  and  he  found  means  to 
pay  the  recognisances  of  the  party  bound  over  to  prosecate, 
and  so  escaped. 

"  There  are  other  things  which  we  may  very  wisely  borrow 
from  Scotch  procedure.  Where  tiie  jurisprudence  of  two 
countries  differs  in  fundamental  principle  there  can  be  no 
mutual  interohange.  Thus  the  law  regulating  the  titie  and 
oonveyanoe  of  real  eatates  in  France^  Scotland,  and  England, 
is  so  entirely  difibrent,  that  the  one  country  cannot  borrow 
from  the  other.  But  in  procedure  it  is  quite  otherwise,  and 
each  might  greatly  pofit  br  the  imitation  of  the  others. 
France,  for  example,  m  much  that  relates  to  criminal  proce- 
dure might  mbst  advantageously  borrow  from  us,  as  we  might 
from  their  criminal  apf>eu  system.  So  Scotland  has  borrowed 
our  trial  by  inry  in  civil  cases  with  great  advantage ;  and  we 
have  adopted,  from  the  Scotch,  the  important  prinmple  of  local 
jurisdiction,  though  as  yet  very  imperfoctly.  The  allowing 
trusteee  remuneration  is  anotMr  superiority  of  their  proce- 
dure, and  ought  clearly  to  be  adoptea  in  £ngland  in  all  cases 
where  the  constitntion  of  the  trust  does  not  expressly  predude 
it ;  but  with  the  remuneration  should  be  coupled  more  strin- 
^nt  obligations,  such  as  the  requiring  yearly  accounts.  It 
IS  certain  that  the  interests  ot  parties  under  trust  suffer  much 
more  constantly  from  the  negligence  and  even  inaction  of 
trustees  than  from  their  dishonesty. 

*'  I  have  mentioned  the  great  subject  of  local  judicature,  and 
the  vast  improvement  of  our  judicial  system  by  the  Conn^ 
Courts.  It  is  with  the  most  unqualified  satimction  that  1 
observe  their  success.  Last  year  there  were  nearly  half  a 
million  of  causes  tried  by  those  courts  and  only  seventeen 
appeals;  but  the  number  of  actions  brought  was  nearly 
900,000,  for  £2,220,000,  so  that^half  of  them  were  setUed 
without  ^ing  to  trial.  It  is  difficult  to  Over-estimate  the 
benefits  msuch  a  system  to  the  community,  and  especidly  to 
the  vrorklng  classes.  That  the  jurisdiction  of  the  courts  oudbt 
to  be  considerably  enlarged,  seems  evident.  In  Scotland  tne 
local  judge  has  nearly  unlimited  jurisdiction ;  and  one  among 
other  benefits  derived  fh)m  hence,  is  the  facilities  thus  afibrded 
for  the  choice  of  judges  in  the  higher  tribunals.  It  is  well 
known  how  often  a  great  advocate  proves  an  indifferent  judge. 
But  if  the  option  were  given  to  parties  to  select  the  county 
court  for  trying  their  cause,  a  test  of  judicial  capacity  would 
manifestly  be  afforded  by  the  comparative  resort  to  the  courts. 
All  my  attempts  to  extend  the  jurisdiotioti  and  to  make  the 
optional  clause  operative,  failed.  But  my  disappointment  was 
far  greater  in  the  rejection  of  my  proposal,  often  made,  of 
introducing  the  process  of  Reconcilement,  on  which  I  have 


more  than  onoe  addressed  you.  Can  an^  one  doubt  the  effect 
of  both  parties  going  before  an  experienoed  and  impartial 
person,  clothed  with  judicial  dignity,  and  stating  their  several 
cases  for  his  advice  without  the  interposition  m  profession^ 
men?  It  must  lead  to  the  abandonment  of  most  of  the 
groundless  claims  and  desperate  defenoes,  and  the  settlement 
of  more  than  half  the  actions  now  brought  And  such  is  the 
result  of  the  plan  wherever,  as  in  Denmark,  it  has  been  fairly 
tried.  The  whole  community,  but  most  of  all  the  humbler 
classes,  have  an  immediate  interest  in  this  improvement, 
4rhich  will  save  them  from  being  saorifieed  to  the  profit,  not 
of  the  more  respectable  tMranches,  but  the  worst  of  the  legal 
profession,  the  harpies  who  deform  and  defile  it.  As  often  as 
this  has  been  propounded,  it  has  been  met  by  technical  oljjeo- 
tions,  bat  not  one  whit  more  Btrenaously  than  my  origmal 
proposal  of  County  Courts,  or  the  great  Evidence  Act,  the 
judges  themselves  joining  in  the  opposition  ;  and  yet  tiiirty 
years  have  sufiiced  to  refute  the  one  sel  of  oljeotors,  and  a 
much  shorter  period  to  convince  and  convert  the  others  ;  so 
that  the  learned  judges  have  candidly  oonfessed  how  j^reat  a 
help  is  afibrded  to  the  difteovery  of  the  truth  by  hearing  the 
parties  themselves  as  well  as  their  eonnseL  Not  one  of  the 
oljections  to  Reconcilement  is  more  strongly  urged,  or  more 
plausible  in  itself,  than  those  I  had  to  encounter  on  County 
Courts  and  the  Evidence  of  Parties. 

"  But  now,  my  dear  friend,  we  are  dwelling  upon  the  im- 
provement of  the  law  and  the  great  benefits  which  the  com- 
munity derives  from  it  We  have  both  of  ns,  from  the  very 
beginning  of  the  century,  anxiously  devoted  ourselves  to  pro- 
tect the  rights  of  the  people  and  promote  their  improvement, 
wiUiout  the  least  regara  to  the  combinations  or  the  move- 
ments of  party ;  and,  Heaven  be  praised !  we  have  had  suooess 
enough  to  cheer  us.  Even  at  the  present  hour  we  are  oosa- 
fortea  bv  the  spectacle  of  those  who  suffer  the  most  severely, 
conducting  themselves  with  exemplary  patience,  and  perfect 
abstinence  from  all  outbreaks,  and  even  all  discontents;  so 
unlike  the  working  classes  of  forty  years  ago  under  far  less 
pressure.  This  is  manifestly  the  result  of  Uieir  advance  in 
knowledge,  and  better  comprehension  of  the  causes  of  the 
distress.  But  while  our  prospects  at  home  are  thus  comfort- 
able, abroad,  in  most  quarters,  the  aspect  of  affairs  is  truly 
painful.  Mischief  is  brewing  in  one  part  of  (Germany  that 
may  endanger  its  internal  tran(}uilit^,  and  even  shake  the 
general  peace ;  while  priestly  intrigue  in  France  may  have  the 
same  sad  result,  by  the  maltreatment  of  Italy.  A  gloom  is 
thus  Mst  over  the  prospect  of  the  future  in  JSnrope ;  but  in 
America  the  view  of  the  present  is  as  distressing  as  possible. 
Of  the  grievous  civil  war  how  ragins  for  above  twelve  months, 
with  the  utter  disregard  of  human  life  and  of  public  credit,  it 
is  difficult  to  speak  so  as  not  to  offend  either,  nay,  perhaps 
both  parties,  ot  whom  one  seems  bent  upon  an  impossibility. 
But  at  least  let  us  hope  that  the  imputation  is  groundless 
which  would  represent  the  Northern  States  as  prepared  to 
inflict  upon  their  adversaries,  and  upon  humanity  itself,  the 
only  a^^^vation  whereof  the  deplorable  contest  is  capable, 
by  exciting  an  insurrection  of  the  slaves.  Such  a  calamity  is 
more  to  be  dreaded  by  the  friends  of  that  unhappy  race  than 
by  those  of  their  masters,  for  the  chief  sufferings  would  be 
theirs ;  and  we  might,  on  their  behalf,  have  to  address  the 
more  numerous  and  better  armed  body  of  the  whites,  and  to 
exclaim, 

"  Tjiqnn  prtor,  ta  pum,  gvtiQs  qui  daflb  Olym^ : 
Predlet  tote  mashu,  Magvit  mwl 

Nor  let  it  }ye  imagined  that  wlien  the  War  shall  happily  cease, 
its  evils  will  be  at  an  end,  either  for  the  Americans  themselves 
or  for  others.  Armed  men  in  hundreds  and  thousands  will 
remain  inured  to  slaughter,  incapable  of  subordination,  impa- 
tient of  peace — their  own  government  will  be  less  secure  than 
ever,  and  our  colonies  will  have  a  bad  neighbour.'^— Zow 
Magcmmti 
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10  ooRRnpoNDSMra. 

JB  €bmMWH)katt«m  <m  the  ntt^ecl  9f  DMdon  OntrUj  or  ktuing  any  rdaUon  to 
l»M9ionQmrU,aniiifiUwntoUoiid^^ 
Baarrlt  Fbtt  Q0l».** 

Aa  Uker  Cbmm«miccK»iif  ofv  ci  hMkartHoUeOAretmito^^Tht  BiUan  ^  fht 
tamJournalj  fbnmCo.** 

THE  LAW  AKD  PBACTICE  OF  THB  TJPPSB 
CANADA  DITISIOH  COTJBT& 

The  geoarity  ooveiMuit  and  bood  to  the  Crown  being 
perfectedi  both  inatrnments  are  to  be  deposited  with  the 
proper  offioera.  Ab  to  the  covenant,  see.  26  provides  that 
before  any  olerk  or  bailiff  enters  on  the  duties  of  his  office, 
the  covenant,  with  the  Judge's  certificate  of  approval, 
shall  be  filed  with  the  Clerk  of  the  Peace  of  the  county  in 
which  the  court  is  situate,  who  is  to  grant  a  certificate  of 
the  same. 

For^he  filing  and  certificate,  the  Clerk  of  the  Peace  will 
be  entitled  to  receive  one  dollar  firom  the  officer. 

A  copy  of  the  covenant,  certified  by  the  (Heric  of  the 
Peace,  is  to  be  received  in  all  courts  as  sufficient  evidence 
of  the  due  execution  and  contents  thereof,  without  further 
proof  (sec  28), 

With  respect  to  the  bond  to  the  Crown,  the  practice  k 
for  the  County  Judge  to  send  it,  with  his  approval  en- 
doisedy  to  the  Minister  of  Finance.  It  seems  that  the  act 
respecting  the  security  to  be  given  by  puUie  officers  (cap. 
12  Con,  Btat  Can.),  so  fiir  as  applicable  to  subordinate 
officers,  extends  to  Clerks  and  Bailiffii  in  the  Division 
Courts,  and  Uierefove  the  provision  of  the  section  is  given. 
It  enacts  that — 

Bveiy  person  appohited  to  any  eitil  office  or  employment  or 
eonariMloB  in  any  pvbUe  department  within  the  Provineei  or  to 
an  J  eneh  office  or  employment  of  pablio  tmst  under  the  Crown. — 
or  wherein  he  shall  be  oonoemed  in  the  ooUectlonv  receipt,  dis- 
boneaieDt,  er  ezpenditare  of  any  publio  BMney, — and  wlio»  by 
reaeoa  Iheveof,  is  reqaired  to  giTC  seonrity,  with  sarety  or  sare- 
CiaB  or  othenrisey^-flliAU  within  one  month  after  notice  of  sac^ 
appointment,  if  he  is  then  within  the  Provinoe,  or  within  three 
months  if  he  is  then  absent  from  the  Province  (nnleee  he  sooner 
arriTOs  in  the  said  Pro¥in6e»  and  then  witUaone  month  alter  snob 
arrival^  giTO  and  enter  into  a  bond  or  bonds  or  other  seearify  or 
seenrities,  in  saoh  som  and  with  sooh  sufficient  sare^  or  sureties 
as  may  be  approTed  of  by  the  Governor,  or  by  the  priacipal  offieelr 
or  person  in  the  offioe  or  department  to  which  he  is  appointed,  for 
the  doe  perfonnance  of  the  trust  reposed  in  him,  and  for  ikis  duly 
accounting  for  all  public  moneys  entrusted  to  him  or  placed  under 
his  control. 

Every  person  who  by  reason  of  his  appointment  to  any  civil 
office  or  empli^yment  or  commission,  as  afbresaid,  or  who  by 
reason  of  being  eoncemed  in  the  collection,  receipt,  diebursement 
or  expenditure  of  any  public  moneys,  gives  or  enters  into  any 
bond  or  other  security  for  the  dae  perfonnance  of  the  trust  re- 
I^sed  in  him— or  for  the  duly  accoonting  for  of  pablio  moneys 
entrusted  to  him— shall  caase  every  such  bond  or  security  to  be 
refpstered  at  full  length  in  the  offioe  of  the  Registrar  of  this  Pro- 
vince, in  manner  hereinafler  mentioned,  and  shall  forthwith,  after 


sneh  registration,  deposit  the  original  bond  or  seourity  at  the 
offioe  of  the  Minister  of  Finance. 

And  eveiy  such  bond  or  seeurity  shall  be  recorded  and  deposited 
as  aftireeaid,  within  one  month  after  being  entered  into  or  given, 
if  the  person  on  whose  behalf  it  is  catered  into  or  given  resides  or 
is  within  this  Province,  and,  if  he  is  absent  therefrom,  then  within 
three  months  after  being  entered  into  or  given,  nnlesa  such  person 
arrives  sooner  within  the  Province^,  and  then  within  one  month 
after  such  arrival. 

And  by  sec.  11  of  the  same  act,  every  person  required 
to  give  bond  or  security  who  fails  to  have  it  registered 
and  depoeited  ^within  the  month,  incurs  a  forfeiture  of 
office. 

The  object  of  both  thceo  instruments,  covenant  and  bond, 
is  to  affi>rd  adequate  seourity  to  the  puUio  and  the  Crown 
for  the  full  and  faithful  dischai^  of  the  offioer'e  duty,  and, 
that  thifl  eeouriiy  may  be  always  maintained,  provision  is 
made  for  new  suretiea  as  occasion  requires.  If  any  surety 
in  a  covenant  dies,  becomes  resident  out  of  Upper  Canada, 
or  insolvent,  the  County  Judge  19  required  to  notify  the 
officer  for  whom  such  person  becaine  securi^  of  the  fiMSt, 
and  be  is  requiredi  wititin  one  month  after  being  so  noti- 
fied, to  give  new  secnrity,  and  failing  to  do  so  incurs 
fbrfeit^MO  of  office  (sec.  20).  The  inaolvency  of  a  suretyi 
it  is  presumed,  is  not  to  be  undeiatood  in  the  strict  senae 
of  being  actually  in  the  Insolvent  Scbtoia'  Co«rt,  but  that 
any  other  tangible  evidence  of  insolvency,  as  an  assignment 
to  oredltors,  a  return  of  writs  ^^  no  property,''  or  the  like, 
would  evidence  insolvency  within  the  meaning  of  the 
seotion. 

Section  30  enacts  tiiat  the  parties  to  a  former  covenant 
are  not  to  be  exonerated,  by  gliving  a  new  covenant,  from 
their  liability  on  account  of  any  matter  done  or  omitted 
before  the  renewal  of  the  covenant. 

By  the  act  already  referred  to  (cap.  12  Con.  Stat.  Can.) 
a  moce  full  provision  is  made  in  sea  12,  and  regaiding  the 
purposes  of  the  enactment  there  seems  to  be  ground  for 
holding  that  it  would  extend  to  the  covenants  as  well  as 
bonds  required  to  be  given  by  Clerks  and  Bailiffii.  But 
any  question  on  the  point  b  practically  obviated  when  the 
same  persons  enter  into  the  eevenani  and  bond  as  aeouri- 
tics,  as  indeed  is  commonly  the  case.  Sec.  12,  no  doubt, 
extends  to  the  bonds ;  it  enacts  that— 

Bteiy  such  petssnaaaJhresaid  who  has  ghren  aay  hond  or  other 
■ecaritv,  with  surety  or  sureties  f w  the  due  execution  of  the  trust 
reposea  in  him,  or  for  duly  accounting  for  public  moneys  coming 
to  his  hands,  shell  give  natice  in  writing  to  the  aooreiaiy  of  the 
Piovtnee^  or  to  the  |^in<dpal  oficer  or  penon  of  tho  department 
to  which  he  belongs,  of  the  deat|i,  bankruptcy,  insolvency,  or 
residenee  eat  of  the  Province,  ef  any  sarety  or  person  bound  for 
or  with  him  in  a^y  such  ssoarily* 

Such  notioe  ehall  be  civen  within  one  month  after  the'&ot 
comes  to  the  knowledge  of  such  person  as  aforesaid,  if  he  then  is 
or  remdes  in  this  Previaee,  or  within  three  months  if  he  be  oat  Cf 
this  Province  (unless  he  sooner  arrives  in  the  Province,  and  then 
within  one  month  after  such  arrival).  And  any  person  ^ho  heg- 
leets  to  give  such  notice  within  such  period  as  afereeaid,  shall 
forfeit  to  the  use  of  her  Mitfcsty  one  fourth  part  of  the  eum  for 
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which  the  surety  so  dead  or  bankrapt  or  insolTont  or  resident  oat 
•f  the  ProTinee,  beoune  seonrity,  to  be  reoof  ered  in  any  eourt  of  > 
oompetent  jurisdiotioiiy  by  aetion  of  debt  or  infermatien,  at  the 
sait  of  the  CrowB. 


And  tbe  section  farther  provides  that,  If  now  sirreties 
are  not  pul  iB|  the  officer  k  liable  to  forfeitttre  of  hb 
office. 

The  Jndge  is  not  limited  by  any  of  these  enactments. 
He  may,  if  the  pnbKc  interest  require  it,  call  on  a  Clerk  or 
Bailiff  to  gire  a  new  seesrityy  and  the  Jndge  would  seem 
to  be  justified  in  doing  so  where  the  increase  of  business 
in  a  coart  showed  the  existing  securities  ta  be  insufficient 
in  amount,  or  where  he  had  reason  to  doubt  the  smffleienqy 
ef  a  surety,  without  being  able  to  say  that  he  was  insolvent 
Any  officer  deolining  to  give  new  security  when  reasonably 
required  to  do  so  by  the  Judge,  whether  in  terms  of  the 
statute  or  otherwise,  might  well  be  dismissed  by  the  Judge 
at  whose  pleasure  he  holds  office.  And,  moreover,  an 
offioer  wOfully  neglecttng  to  oemmunicate  to  the  Judge  any 
faet  which  would  destroy  or  diminish  the  value  of  the 
security  be  is  required  by  law  to  ^e  and  maiutEun,  would 
be  guilty  of  misbehaviour  warranting  his  removal  from 
office.  No  express  provision  appears  to^have  been  made 
for  relieving  the  sureties  in  a  seourity  covenant  from  their 
responsibility  for  their  principal,  Olerk  or  Bailiff,  but  a  new 
oovenant  entered  into,  approved  and  regularly  filed,  would 
doubtless  operate  to  retieve  them  from  further  responsibi- 
lity, from  and  after  the  time  of  such  filing  (see  sec* 
80>  B 

Sec.  13  (same  aet)  provides  a^mode  of  rdease.  It  is  a 
follows : 

When  any  person  has  become  surety  to  the  Crown  Ibr  tlM  due 
aeeowiting  for  publie  moneys,  or  the  proper  performance  of  any 
pablio  duty,  snoh  person,  when  no  longer  disposed  to  oontinue 
■aoh  responsibility,  may  give  notiee  thereof  to  bis  priadpal.  and 
also  to  the  Secretary  of  the  ProTinoe, — and  all  acoraing  responsi- 
bility on  the  part  of  such  person  as  such  surety  shall  oease,  at 
the  expiration  of  one  month -flrom  the  receipt  of  the  last  of  such 
notices ;  and  the  ]Mrinoipal  shall  within  that  period  give  the  secu- 
rity of  another  surety,  and  register  and  deposit  the  bond  of  such 
new  surety,  or  hi  defanlt  of  so  doing  shall  be  liable  to  forfleit,  and 
be  deprived  of  the  appointment,  office,  employment,  or  oommis- 
sion,  In  respect  whereof  such  new  security  ought  to  have  been 
given,  in  the  manner  and  sabject  to  the  proTisions  hereinbefore 
aet  forth. 

Thus  it  win  be  seen  that  very  full  provisioD  has  been 
made  for  securing  the  Grown  and  the  pubBo  against 
damage  or  loss  by  the  default,  breach  of  duty,  or  miseon- 
dttct  of  officers,  by  providing  not  only  that  ample  security 
shall  be  given  ob  the  appointment  of  the  officer,  but  also 
that  the  same  shall  be  maintained  md  eontinued  as  a  valu- 
able and  sufficient  security;  rendering  it  incumbent  on 
the  Clerk  or  Bailiff  to  notify  the  Judge  without  delay  of 
.  any  thing  that  would  impair  the  value  of  the  existing 
security,  and  on  the  Judge  to  cause  new  sureties  to  be 
given  when  any  snoh  fact  is  brought  to  his  notice. 


cOaaBSroi^DBMcra. 


JHviiian  Court  La^o-^NegUti  </  C&uniy  /tu^  to  requir€ 
Seourity  from  Bailiffs—Action* 


To  TJim  £i>iT0Bs  or  tux  Law  Joitbnal. 

Newcastle,  December  14, 1861 

Gbntlxuxn,— As  yon  are  at  all  times  willing  to  ^ye  infor- 
mation on  matters  relating;  to  division  courts,  your  opinion  on 
the  following  point  is  desired. 

A  B  is  appointed  a  division  court  bailiff,  ffoes  into  his  dnUes 
and  acts  as  such  for  upwards  of  a  year*  Paring  this  time  a 
writ  of  execution  is  put  into  his  hands.  The  writ  has  never 
been  returned.  The  defend^t  in  the  writ  produces  A  B's 
receipt  in  fall  payment.  The  plaintiff  in  the  ease  wants  his 
money.  He  finds  that  A  B  is  worthless,  and  also  finds  that 
no  sureties  were  taken  from  A  B  for  {he  daeperformaiux  of  his 
ofiee  pursuant  to  tfm  stsOute,  Qaery-«-te  whom  is  the  plamtiff 
to  look  £[>r  his  money  or  redress  t 

I  am,  yours  truly, 

"  Hakviss.'' 


[A  division  court  bailiff  is  in  express  terms  prohibited  from 
entering  upon  the  duties  ef  his  office  before  the  oovenant  of 
himseltand  sureties  required  by  law,  as  a  seourity  to  suitors, 
approved  in  the  manner  directed  b^  the  Division  Court  Aot^ 
is  iiled  in  the  office  of  the  olerk  of  the  peace :  (Con.  Sut,  U. 
C,  cap.  19,  sec.  26.)  It  is  for  the  county  judge  to  direct  and 
approve  of  the  security:  {lb.,  sec.  25.)  With  him  also  rests 
not  only  the  power  to  appoint,  but  the  power  to  remove  the 
biuliff :  (16.,  sec.  23.)  It  is  the  duty  of  the  judge  to  see  that 
proper  security  is  given  before  the  nailiff  enters  on  the  daty 
of  his  office.  The  neglect  of  this  dotv  gives  to  the  party 
injured  by  it  a  rig^t  of  action  against  the  county  judge.  (See 
Forks  V.  Vavis,  10  U.  C.  C.  P.  22^.)]— Ens.  L.  J. 
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UPPER  CANADA    REPORTS. 


QUBEN'S  BENCH. 


M^porteitv  0.  BoBUno*,  Esq^  AarrM(r«l>£«rs  H^ortat  to  A«  OmN. 

fiiiOAX  V.  CaxASoa,  Atxixbqh,  and  McKibjiah. 

DM$km  mmi  haa^g^Minmtlm*^A§thm  Mifiiif  Mi  smnHu    rWi 

agaimdtfu  bt^, 

Hm  pUintlff  loed  C^  a  AlTlfloD  oourt  haSlitt,  uid  Us  surtttM^  on  their  ooTMUUit 
that  tlM  taflur  would  not  nlaoondact  mnmilf  in  offloe,  alleglDB  «  jodsment 
reooTond  bj  Mauelf  anhitt  C^  fst  MiUng  hla  gooda  nndar  exaeoikm  oontrary 
to  tha  ordoi  of  tha  plidntlff  lnthanlt,and  a^/a.oa  aodkjwdsimDtfataiBai 
nuBa  bona  m  to  part,  and  daimlng  to  racoTor  tha  faalanoa. 

Bid,  (■Oialng  tha  Jadgmant  of  tha  oonnty  oourt,)  that  tha  dadaiatlon  ms  bad, 
fbr  tM  plalnUff  havlns  TMorend  Jndgnant  agalntt  0.  fcr  tha  tort,  aoold  not 
aftanruda  aoa  upon  Uia  aoranant  tw  tha  Hina  caaM  ofaotkm. 

Appeal  firom  the  county  court  of  the  county  of  Simcoe. 

The  dedaration  alleged  tiiat  the  defendants  by  their  covenant, 
on  the  1st  day  of  Januery,  1868,  covenft&ted  and  promised  in  the 
suras  of  money  therein  mentioned,  that  the  defendant  John  Creasor 
as  baitiff  of  the  first  division  court  ef  the  county  of  Simcee,  should 
duly  pay  over  to  such  person  or  persons  entiUed  to  the  same  all 
Boeh  moneys  as  he  should  receive  by  virtoe  of  his  said  office  of 
bailif,  and  should  and  would  well  and  futhfblly  perform  the  duties 
imposed  upon  him  as  snoh  b^li£f  bv  law,  and  i^onld  not  miseon- 
duot  himself  in  the  said  office  to  the  damage  of  any  person  being 
a  party  in  any  legal  proceeding ;  and  the  plaintiff  averred  that 
after  the  making  of  the  said  covenant,  and  whilst  the  said  defendants 
John  Atldnsoa  and  Daniel  Keman  were  so  sureties  for  the  said 
John  Creas«r  as  such  bailiff,  one  John  Ardagh  recovered  a  jndg^ 
mentin  the  Said  first  dlTision  oourt  for  tl^  oonnty  of  Simcoe 
against  the  plaintifi'for  a  certain  amonnt  therein  mentioned ;  and 
then  it  prooeeded  to  set  forth  Uie  issning  of  a  warrant  of  execution 
for  the  amount  so  reoovered,  together  with  the  coots  of  suit,  and 
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the  deliyerj  of  sach  writ  to  the  defondant  John  Creaeor,  as  bailiff 
of  the  said  court,  for  the  purpose  of  levjing  the  amount  endorsed 
on  such  execution  to  be  leTied  from  the  goods  of  the  said  plaintiff: 
that  after  the  deliTerjr  of  the  writ  to  the  said  John  Creasor  the 
said  John  Ardagh  countermanded  the  execution  of  the  same,  or 
the  ley^iog  on  the  plaintiff's  goods  under  the  said  writ,  on  the 
plaintiff  paying  to  the  said  John  Creasor  all  his  coets  by  reason  of 
the  said  writ  being  in  his  hands  as  such  bailiff:  that  the  plaintiff 
tendered  to  the  said  John  Creasor  all  costs  due  on  the  said  writ, 
but  that  Creasor  refused  to  accept  the  same,  and  fefVised  to  stay 
proceedings  on  the  said  writ ;  and  afterwards,  while  the  said  order 
of  the  said  John  Ardagh  was  in  full  force  to  stay  the  prooeedin|^ 
on  the  sidd^.  /a.,  the  said  defendant  John  Creasor  wrongAilly, 
illegally,  and  contrary  to  his  duty  in  that  behalf,  did,  under  pre- 
tence of  the  said  warrant  of  execution,  seize,  take,  and  carry  away 
certain  goods  and  chattels  of  the  plaintiff,  to  wit,  a  large  quantity 
of  wheat  in  sheaf,  a  large  quantity  of  peas  in  the  straw,  and  one 
hundred  and  fifty  bushels  of  potatoes,  and  did  afterwards  wrongfully 
sell  the  same,  the  said  order  to  stay  proceedings  and  countermand 
not  haying  been  in  any  wise  roToked  cancelled,  or  annulled. 

The  declaration  then  ayerred  that  for  such  seiting  and  taking  of 
the  plaintiff's  goods,  and  the  wrongful  oonyersion  of  the  same,  the 
plaintiff  commenced  an  action  of  trespass  In  the  county  court 
against  the  said  John  Creasor,  and  that  by  the  consent  of  the 
parties  in  the  said  action,  their  counsel  and  attorneys,  and  by  an 
order  of  the  said  court,  the  said  action  and  ail  matters  in  difference 
thereio  were  referred  to  the  award  and  arbitrament  of  John 
Strathy,  Esquire,  and  that  within  the  time  appointed  for  making 
an  award  the  said  John  Strathy  did  make  an  award  in  fayonr  of 
the  plaintiff  for  $78.26,  for  his  damages  by  reason  of  such  wrong- 
ful taking  and  oonyersion,  and  that  the  costs  of  the  said  action, 
reference,  and  award,  were  duly  taxed  to  the  said  plaintiff  at  the 
sum  of  $97. 88.  The  declaration  then  set  forth  a  Judgment  obtidned 
on  the  said  awdxd  for  the  damages  and  costs,  and  that  an  execution 
issued  thereon,  and  was  deliyered  to  the  sheriff  of  the  county  of 
Simooe,  endorsed  to  leyy  the  sum  of  £48  ISs.  Id.,  being  the  amount 
ordered  to  be  paid  on  the  said  award  and  costs,  and  the  sum  of 
X8  16b.,  being  the  costs  taxed  and  ordered  to  be  paid  by  the  rule 
to  enforce  the  payment  of  the  said  awiu*d,  and  the  costs  attending 
the  proceedings  for  the  said  rule  and  the  judgment  entered  thereon ; 
and  that  the  said  sheriff  afterwards  returned  the  siud  writ  of  Jieri 
fatioi  with  an  eadonement  that  he  had  made  thereon  the  sum  of 
$87.80,  and  that  the  defendant  John  Creasor  had  no  other  goods 
or  chattels  within  his  bailiwick  whereof  he  could  oause  to  be  made 
the  residue  of  the  said  money.  The  declaration  then  conoluded 
by  aileging,  «  and  so  the  plaintiff  saith  that  the  said  defendant 
John  Creasor  did  not  well  and  fiEtithfully  do  and  perform  the  duties 
imposed  upon  him  as  rach  bailiff  by  law,  and  did  misoonduct  him- 
s^f  in  the  said  offioe  of  tiailiff  to  the  damage  of  the  plaintiff,  being 
a  party  in  a  legal  proceeding,  contrary  to  the  said  coyenant, 
whereby  the  plaintiff  hath  sustained  the  said  damagas ;  and  the 
ptalqtiff  claims  fifty  pounds." 

The  defendants  demurred  to  this  declaration,  alleging,  among 
other  grounds  of  demurrer,  that  the  plaintiff  haying  recoyered 
judgment  against  Creasor  for  the  wrong,  was  precluded  from  suing 
on  the  coyenant ;  and  Judgment  haying  been  giyen  for  the  demurrer 
in  the  court  below,  the  plaintiff  appealed. 

McCarthy^  for  the  appellant,  cited  Mc  Arthur  y.  CooU  19  U.C.  Q. 
B.  476;  IKompaon  y.  McLean,  17  D.  C  Q.  B.  496;  Sanderson  y. 
HavMlUm,  1  U.C.Q.B.  460;  Melntosh  y.  Jarvu,  8  U.C.  QB.  688  ; 
Ndson  y.  Baby,  14  U.C.Q.B.  286, 288 ;  Miliery.  Tunit,  10  U.C.C.P. 
428;  Baker  J,  St.  Quintin,  12  M.  &  W.  441 ;  Hunt  y.  Boaper^Xh, 
664 ;  Drake  y.  MitchetL  3  East  267 ;  Bell  y.  Bankt,  8  M.  ft  O. 
26a 

OtUrf  contra,  cited  Stephen  on  Pleading,  288 ;  1  Saund.  276 ; 
Bao.  Abr.  «<  Statute"  L. ;  ffoye  y.  Buth,  2  Scott  N.  R.  86 ;  Pep- 
percorn y.  JJofman,  9  M.  ft  W.  618,  628;  King  y.  Boare,  18  M. 
ft  W.  494 ;  Joule  y.  Taylor,  7  Ex.  61. 

McLxAN,  C.  J.— The  plaintiff  appears  to  haye  brought  this 
action,  not  for  the  purpose  of  recoyering  again  such  damages  as  a 
Jury  may  giye  him  for  the  tort  of  the  bailiff  against  him  and  his 
sureties,  but  rather  for  the  purpose  of  recoyering  the  balance  due 
upon  the  execution  in  the  suit  against  the  bailiff  alone.  If  that 
were  not  the  ca»e  it  is  difficult  to  imagine  why  the  plaintiff  set  out 


on  the  record  any  thing  connected  with  the  suit  against  the  bailiff, 
and  the  reference  of  that  suit  to  arbitration,  and  the  issuing  aa 
execution  and  leyying  a  specifio  amount  of  the  moneys  endorsed 
to  be  leyied  on  that  execution.  Had  it  been-  intended  to  act  in- 
dependently of  the  judgment  recoyered  against  Creasor,  and  to 
proceed  de  novo  for  the  same  oause  of  action  against  Creasor  and 
his  sureties,  there  could  haye  been  no  necessity  to  set  forth  any 
thing  but  the  cause  of  action  alleged  In  the  county  court  suit-* 
that  is,  the  seising  and  selling  the  pliuntiff*s  goods  after  he  had 
been  directed  not  to  do  so  by  Ardagh — and  then  the  allegation  that 
in  doing  so  he  had  misconducted  himself  and  caused  damage  to  the 
plaintiff,  a  party  in  the  suit  or  legal  proceeding  at  the  suit  of 
Ardagh,  contrary  to  the  terms  of  th«  said  coyenant,  whereby  aa 
action  had  accrued  to  the  plaintiff  to  reooyer  from  the  said  defen- 
dants the  amount  of  the  said  damages,  the  matter  would  haye  been 
sufficiently  plain ;  but  if  that  was  all  that  was  intended  the  decla- 
ration certainly  sets  out  a  good  deal  of  irreleyant  matter,  and 
the  statement  at  the  close  **  whereby  the  plaintiff  has  sustained 
the  waid  damagei^*  might  haye  l>een  confined  to  a  specific  amount 
arising  from  the  tort  of  the  bailiff. 

On  the  argument,  howeyer,  the  plaintiff  argued  that  notwith- 
standing the  recoyery  against  Creasor  and  the  leyying  of  a  portion 
of  the  damages  awarded  against  him,  he  had  a  right  to  bring  a 
second  action  for  the  same  cause,  and  reooyer  damages  a  second 
time  for  precisely  the  same  tort  It  is  quite  plain  that  there  is  no 
coyenant  set  out  a  breach  of  whic|i  would  render  the  sureties  or 
their  principal  liable  to  the  plaintiff  for  payment  of  any  damages 
recoyered  against  the  bailiff  indiridually,  for  a  tort  committed  in 
the  discharge  of  his  duty.  Then  taking  the  conclusion  of  the 
declaration  to  apply  to  the*act  of  trespass,  for  which  the  plaintiff 
shews  that  he  has  already  recoyered,  and  that  the  intention  is  to 
endeayor  again  to  reooyer  against  Creasor  and  his  sureties,  it 
becomes  necessary  to  look  at  some  of  the  grounds  of  demurrer 
urged  by  the  deflsndants  against  the  declaration. 

The  sixth  objection  is,  that  '<  the  plaintiff  haying  sued  for  the 
wrong  in  the  county  court  elected'his  remedy,  and  cannot  now  sue 
Creasor,  or  he  would  be  made  twice  liable  for  the  same  %ause, 
contrary  to  the  maxim,  **nemo  debet  bit  vezaripro  eadem  caMtt,** 
ft.,  and  the  matter  has  become  **  remjudieatam ;"  and  the  seyenth 
is,  "  that  the  plaintiff  haripg  referred  his  grieyanoe  against  Creasor 
to  arbitration,  thereby  discharged  the  sureties  f^m  liability,  and 
as  to  Creasor  the  wrong  has  become  a  debt,  and  a  matter  abjudi- 
cated upon." 

Either  of  these  oljections,  I  think,  must  be  fatal  to  the  plaintiff's 
recoyery.  The  action  is  against  the  defendants  Jointly,  and  on  a 
coyenant  said  to  haye  been  made  by  them  under  their  respectiye 
seals  in  the  sums  of  money  therein  mentioned  ,  and  it  is  alleged 
that  they  coyenanted  and  promised  that  the  defendant  John  Creasor 
as  bailiff  of  the  first  diyision  oourt,  should  duly  pay  oyer  to  such 
person  or  persons  entitied  to  the  same  all  such  moneys  as  he  should 
receive  by  yirtue  of  tiie  said  offioe  of  bailiff,  and  should  not  mis- 
oonduct himself,  fto. 

The  coyenant^being  sued  upon  as  a  joint  one,  any  matter  which 
will  discharge  one  of  the  defendants  will  equally  discharge  all, 
for  there  can  be  no  recoyery  against  two  of  the  defendants,  who 
are  bound  only  with  a  third  person  jointly  to  do  a  particular  act. 
In  the  case  of  King  and  another  y.  Uoare,  (ISM.  ft  W.  498,)  and 
the  numerous  cases  cited  by  Mr.  Baron  Par}ce  in  the  Judgment 
giyen  by  him  in  that  case,  the  principle  is  clearly  established,  that 
where  judgment  has  been  obtained  for  a  debt,  as  well  as  a  tort, 
the  right  given  by  the  record  merges  the  inferior  remedy  by  action 
for  the  same  debt  or  tort  against  another  party,  and  that  in  cases 
of  joint  contracts  or  joint  torts  there  can  be  no  distinction  made 
when  there  is  but  one  oause  of  action  in  each  case.  The  party 
iigured  may  sue  all  the  tort-feasors  or  all  the  contractors,  or  he 
may  sue  one,  subject  to  the  right  of  pleading  in  abatement  in  the 
one  case  and  not  in  the  other,  but  for  the  purpose  of  the  deoiston 
in  that  ease  they  are  upon  the  same  footing :  whether  the  action 
is  brought  against  one  or  two,  it  is  for  the  same  oause  of  action. 
It  is  also  said  in  tiie  same  case  by  the  learned  baron,  that  if  there 
be  a  breach  of  contract  or  wrong  done,  or  any  other  cause  of  action 
by  one  against  another,  and  Judgment  he  recovered  in  a  court  of 
record,  the  Judgment  is  a  bar  to  the  original  cause  of  action, 
because  it  is  thereby  reduced  to  a  certainty,  and  the  object  of  the 
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suit  ftttained  bo  far  as  it  ean  be  at  that  stage ;  and  it  would  be 
useless  and  vexations  to  subject  the  defendant  to  another  suit  for 
the  purpose  of  obtainiog  the  same  result. 

In  the  case  of  Auckland  ▼.  Johruon,  (16  C.  B.  145,)  the  same 
principle  is  also  recognised,  and  at  page  166  MauU,  J.,  says : 
**  HaTing  his  election  to  sne  in  trover  for  the  value  of  the  goods 
at  the  time  of  the  sale,  or  for  the  proceeds  of  the  tale  as  monej 
bad  and  received,  the  plaintiff  elected  the  former  remedj,  and  he 
has  obtained  a  verdict  and  judgment  He  has  therefore  got  what 
the  law  considers  equivalent  to  payment  namely,  a  judgment  for 
the  full  value  of  the  goods.  *  *  *  When  the  plaintiff  made  his 
election  to  sue  in  trover  for  the  value  at  the  time  of  the  sale,  he 
was  bound  by  the  estimate  of  the  jury,  *  *  <*  and  having  once 
reoovwed  in  respeot  to  the  same  goods  the  plaintiff  cannot  again 
recover  the  same  thing  against  somebody  else.  There  is  an  end  of 
the  transaction.  Having  once  recovered  a  judgment  his  remedy 
was  altogether  gone :  his  claim  was  satisfied  as  against  all  the 
world.  He  was  in  fact  in  the  position  of  a  person  whose  goods 
had  never  been  converted  at  all." 

In  the  case  of  Me  Arthur  v.  Cool  et  al,  in  our  own  court,  (19  U. 
C.  Q.  B-  476,)  it  was  held  that  the  plaintiff  had  at  one  time  a  cause 
of  action  for  the  money  sought  to  be  recovered  against  Cool,  a 
division  court  bailiff,  and  the  other  defendants  his  sureties,  but 
that  haying  elected  to  proceed  in  an  action  of  trespass  against 
Cool,  the  plaintiff  could  not  afterwards  sue  on  the  covenant  for 
money  had  and  received  by  the  bailiff  for  the  same  cattle  for  the 
taking  of  which  the  verdict  in  trespass  had  been  recovered.  That 
decision  is  binding  until  reversed  by  the  judgment  of  a  court  of 
appeal,  and  upon  the  authority  of  thalf case,  as  well  as  tiie  others 
eited,  I  think  this  appeal  against  the  judgment  of  the  learned  judge 
of  the  county  court  on  the  several  causes  of  demurrer  must  be 
discharged  with  costs. 

Haoaktt,  J, — The  declaration  in  this  case  is  framed  apparently 
in  conformity  with  that  in  Me  Arthur  v.  Cool^  (19  U.  C.  Q.  B.  476.) 
There  the  covenant  was  stated  jointly,  not  jointly  and  severally, 
and  the  statute  not  referred  to.  On  objection  taken  the  ^court 
say  it  can  be  supported  as  a  joint  covenant,  although  the  sums 
for  which  each  is  respectively  bound  are  different. 

The  statute  is  not  here  referred  to,  and  the  covenant  is  stated  as 
joint,  not  joint  and  several.    This  creates  a  difficulty  in  my  mind. 

The  three  defendants,  Creasor,  Atkinson,  and  McKeman, 
covenant  jointly  that  Creasor  shall  not  do  any  act  to  the  damage 
of  the  plaintiff.  The  declaration  alleges  an  act  so  done,  and  a 
judgment  In  tort  recovered  against  Creasor  alone  therefor,  and 
part  payment  on  such  recovery.  After  that  can  this  action  be 
maintained  against  the  three  defendants  on  a  joint  contract  ? 

The  case  of  King  v.  Hottrtt  (13  M.  &  W.  604,)  and  Auckland  v. 
Johnson^  (16  C.  B.  145,)  seem  strongly  against  the  plaintiff's 
right 

Assuming  the  alleged  wrong  done  here  to  be  within  the  covenant, 
the  plaintiff,  when  Creasor  iojnred  him,  had  two  remedies, — one 
against  him  alone  for  the  tort,  the  other  against  him  and  the  other 
defendants  on  the  joint  contract  that  he  should  not  commit  sny 
such  tort 

Let  us  now  see  Parke,  B.'s  words :  '*  If  there  be  a  breach  of 
contract  or  wrong  done,  or  any  other  cause  of  action  by  one  against 
another,  and  judgment  recovered  in  a  court  of  record,  the  judgment 
is  a  bar  to  the  original  action,  because  it  is  thereby  reduced  to  a 
certainty,  and  the  object  of  the  suit  attained  as  far  as  it  can  be  at 
that  stage ;  and  it  would  be  useless  and  vexatious  to  subject  the 
defendant  to  another  suit  for  the  purpose  of  obtaining  the  same 
result.  Hence  the  legal  maxim,  **tran*U  in  rem  judieatam^^*  the 
cause  of  action  Is  changed  into  matter  of  record,  and  the  inferior 
remedy  is  merged  in  the  higher.  This  appears  to  be  equally  true 
where  there  is  but  one  cause  of  action,  and  prevents  its  being  the 
subject  of  another  suit,  and  the  cause  of  action  being  dngle,  can- 
not afterwards  be  divided  into  two.  *  *  *  Popham,  C.  J.,  states 
the  true  ground.  He  Says:  "If  one  hath  judgment  to  recover 
against  one,  and  damages  are  certain,"  (that  is,  converted  into 
certainty  by  the  judgment,)  **  although"  he  be  not  satisfied,  yet  he 
shall  not  have  a  new  action  for  the  trespass.  By  the  same  reason, 
e  contra,  if  one  hath  cause  of  action  against  two,  and  obtain  judg- 
ment against  one,  he  shall  not  have  remedy  against  the  other ;  and 
the  difference  betwixt  this  case  and  the  case  of  debt  and  obligation^ 


against  two  is,  becanse  there  every  one  of  these  is  chargeable  and 
liable  to  the  entire  debt ;  and  therefore  a  recovery  against  one  is 
no  bar  against  the  other  until  satirfaction."  And  it  is  quite  clear^ 
(continues  Parke  B.,)  **  that  the  Chief  Justice  was  referring  to  the 
case  of  a  joint  and  eeveral  obligation.  *  *  *  We  do  not  think  that 
the  case  of  a  joint  contract  can  in  this  respect  be  distinguished 
from  %  joint  tort  There  is  but  one  cause  of  action  in  each  case." 
The  judgment  is  lengthy,  uid  thus  eondiides:  *' These  eonader- 
afions  leads  us,  quite  satisfactorily  to  our  own  minds,  to  the  con- 
clusion, that  where  judgment  has  been  obtained  for  a  debt,  as 
well  as  a  tort,  the  right  given  by  the  record  merges  the  inferior 
remedy  by  action  for  the  eame  debt  or  tort  against  another  party." 

To  succeed  in  this  action  the  plaintiff  must  I  tlnnk  maintMu 
that  where  a  man  covenants  not  to  do  an  act  in  itself  the  subject 
of  trespass,  and  having  done  the  act  be  is  sued  and  judgment  re- 
covered against  him  expressly  for  the  trespass,  he  can  again  be 
sued  on  his  covenant,  the  same  act  of  trespass  being  laid  as  the 
breach.  This  I  consider  cannot  be  permitted  by  the  law.  If, 
therefore,  here  the  defence  as  to  Creasor  is  a  good  bar,  it  is  dillleult 
to  see  how  it  must  not  equally  be  so  as  to  his  co-defendants. 

Considering  that  the  plaintiff  fuls  on  this  ground  I  have 
considered  several  other  points  suggested. 

BuBHs,  J.,  concurred. 

Appeal  dismissed. 
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Ih  TBI  Mattb&  ot  RinsDALi  Ann  Bbvsb,  Clxbk  or  Tm  Cob- 

POKAnOV  or  TBB  ToWB  or  AMBSRStBUBOB. 

Baman  (UMUc  MpanU  tthodU—CMm  qfeaemftkn  fty  pnUdaaUt  at  MtdcrAert 

lo-^MStoonduet  ^derk'-MandawtuM. 

A  rat*  having  bsen  Impostd  tir  the  pnrpoae  of  boOdliv  a  imw  sdiool  kovae  In 
the  town  of  Amlnnlbiirgli,  certain  iMnoM  who  were  not  eatiioUaR,  tat  pro* 
tfletuita,fll|ped  a  notke  to  the  cleric  he  Uneelf  ImIbk  one  of  them,  thntes 
■aboerfbera  to  the  Boman  CathoUo  eeparate  lehool  the j  chimed  to  be  exempted 
tnm  all  mtee  tar  eonunoo  aeliooli  for  the  veer  1861 ;  aod  the  derk,  thereupon 
in  mining  np  the  oollectoi'e  roU,  omited  thie  rate  oppoelle  to  their  naawe. 

OM,  thet  theolerkwho  had  been  notlfled  beiire  making  np  the  roUttiatH 
wonld  be  Illegal  to  exempt  theee  penone,  had  done  wrong,  •ind  might  be 
punlAed  noder  0.  S.  U.  C,  ch.  65.  eeM.  171,  173,  but  that  the  oonrt  eoald 
not  in  the  following  year  Intevftre  by  mandamne  to  eompel  Um  to  eorreet  the 

[Trinity  Tana,  1802.] 

In  Hilary  Tern  last  Boberi  A.  Sdrrmn  oMai'ned  a  rale  onlling 
upon  tha  clerk  to  shew  oaase  why  n  writ  of  maadamas  ahonld  not 
issue,  oomoDandlng  him  eiUier  in  the  coUeotor's  roll  of  the  town 
to  set  opposite  the  lots  or  parcels  of  land  as  therein  described  of 
Thomas  F.  Park  and  eleven  others  named,  the  amonnt  I6r  which 
each  of  them  was  ohargeable  for  school  rates  during  the  year  1861 
erroneoBsly  omitted  therefrom,  or  to  certify  the  error  to  the  col- 
lector of  the  municipaUity,  or  to  the  treasvrer  of  the  covnty, 
upon  the  ground  that  the  persons  were  UaMo  to  taxation  for  oom- 
mon  school  purposes  in  the  town. 

This  rule  was  obtained  on  afl&davits,  stating  the  followini^  cir- 
cumstances to  be  true  in  fact :  that  the  appellant  was  a  rate- 
payer of  the  town,  as  were  also  the  twelve  persons  mentioned: 
that  the  common  schools  were  managed  under  a  board  of  sobool 
trusetes,  and  that  they  were  also  a  separate  school,  a  Roman 
CathoUo  school,  managed  by  a  separate  board  of  Trustees:  and 
the  corporation  of  the  town,  at  the  request  of  the  board  of  school 
trustees,  passed  a  by-law  to  raise  for  common  school  purposes 
the  sum  of  X4(M>  for  the  year  1861,  which  sum  was  intended  to 
be  expended  in  the  building  of  a  new  sohool  house.  The  supporters 
of  the  Roman  Gatholio  school  had,  on  the  1st  of  February,  1861, 
given  by  the  hands  of  one  of  the  trustees  thereof  a  notice  to  the 
olerk  of  the  municipallity,  in  the  following  words : 

**We,  the  undersigned,  subscribers  of  the  Roman  Catholic 
separate  school,  town  of  Amherstburgh,  claim  to  be  exempted 
from  all  rates  relating  to  common  whools  and  common  ediool 
libraries  for  the  year  1861.  " 

This  notice  was  signed  by  all  those  who  had  formerly  suppoHed 
the  separate  school,  and  in  addition  thereto,  for  the  year  1861,  by 
the  twelve  persons  mentioned.  The  clerk  of  the  municipality 
was  one  of  the  twelve  persons.  It  was  said  that  none  of  these 
twelve  persons  were  catholics,  but,  on  the  contrary,  were  pro- 
testants,  and  that  the  object  in  their  subscribing  the  notice  was 
to  claim  exemption  from  paying,  and  to  avoid  being  assessed  for 
any  part  of  the  money  with  which  to  build  the  school  house. 
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The  persons  named  it  woe  said  owned  a  great  deal  of  property 
in  the  town,  and  were  on  the  aeseasment  roll  assessed  for  the  or- 
dinary town  taxes  in  other  respects,  but  that  the  town  clerk, 
Thomas  H.  Brush,  in  malting  np  the  roll  for  the  oolleetor,  had 
omitted  to  carry  oat  opposite  to  their  names  any  rate  whatCTor 
in  respect  of  the  sum  so  directed  by  the  by-law,  upon  the  ground 
that  those  persons  were  to  be  considered  as  exempted  fh>m  the 
rate  by  reason  ef  their  being  supporters  of  the  separate  school. 

It  was  sworn  that  in  the  early  part  of  the  year,  and  before 
the  roll  was  made  up,  it  was  intended  to  exempt  these  persons 
from  payment  of  the  rate,  and  Brush,  as  the  town  clerk,  wa^ 
notified  that  it  would  be  illegal  to  exempt  these  persons,  for  they 
were  not  Roman  Catholics.  The  roll  howef  er,  was  dellTered  to 
the  collector  having  no  rate  in  respect  of  common  schools  to  be 
paid  by  these  persons  set  opposite  their  names  or  property.  On 
the  Srd  of  February,  1862,  a  written  »otice  was  served  upon 
Brush,  requesting  him  to  set  opposite  to  the  names  of  the  persons 
mentioned  in  the  roll  the  amount  for  which  each  person  was 
chargeable  for  school  rate  for  the  year  1861,  or  to  certify  the 
same  to  the  clerk  of  the  municipality,  or  to  certify  the  same  to 
the  county  treasurer. 

During  last  term  Prinee  shewed  cause,  and  filed  affidavits  in 
reply.  In  none  of  the  affidavids  was  it  denied  that  any  of  the 
persons  mentioned  were  not  Roman  Catholics.  Two  of  these 
persons  said  they  had  been  supporters  of  the  separate  school 
before  the  year  1861,  and  had  sent  children  to  the  separate  school. 
The  clerk  stated  th)kt  he  had  sent  his  children  to  the  separate 
school  before  1861,  but  he  had  never  claimed  exemption  till 
1861. 

The  collector's  roll  was  delivered  to  the  collector  on  the  2l8t 
of  November,  1861,  and  he  refused  to  allow  any  alterations  wUle 
in  his  hands. 

Consol.  8Uts.  U.  C,  ch,  55,  sees.  89,  104;  ch.  64,  sec.  27, 
sub-sec.  12  ;  ch.  65,  sec.  IS  et  <e^.,  sees.  29,  81  were  referred  to 
in  the  argument 

Buuis,  J.,  delivered  the  judgment  of  the  court. 

This  case  Is  a  most  curious  one  in  many  respects,  and  exhibits 
the  ingenuity  of  the  human  mind  to  devise  ways  and  means  for 
evading  payment  of  what  the  legislature  thought  was  perfectly 
plainly  expressed.  We  mean  in  cases  where  people  think  their 
pockets  are  touched  upon  by  those  having  such  power  as  schcol 
trustees  and  others  in  a  similar  position. 

We  take  it  to  be  perfectly  plain,  firom  reading  the  Common 
School  Act,  chi^ter  64  of  the  Consol.  Stats. '  of  U.  C,  chapter 
66,  providing  for  separate  schools,  and  chapter  55,  the  Assessment 
Act,  that  the  legislature  intended  the  provisions  creating  the 
common  sehool  system,  and  for  working  and  carrying  that  out, 
were  to  be  the  rule,  and  that  all  the  provisions  for  the  separate 
sobools  were  only  exceptions  to  the  rule,  and  carved  out  of  it  for 
the  convenience  of  such  separista  as  availed  themselves  of  the 
provisions  in  their  favour. 

The  person^  mentioned  as  having  signed  the  notice  before 
stated  have  not  in  that  notice,  which  Mr.  Brush  seems  to  have 
very  strangely  acted  upon,  told  us  that  they  were  or  are  Roman 
Catholics.  AH  they  have  said  is  that  they  claim  to  be  exempted 
from  all  rates  relating  to  common  schools,  because  they  are  sub- 
scribers to  the  Roman  Catholic  school.  That  is  not  the  class  of 
persons  the  legislature  was  providing  for.  The  provision  was  and 
is  for  those  who  not  only  support^  the  separate  school,  but  for 
such  persons  as  were  in  a  position  to  claim  the  exemption  from 
paying  to  the  common  schools  by  reason  of  their  being  Roman 
Catholics.  The  two  things  must  combine,  and  in  the  present 
oase  it  would  be  impossible  to  bring  into  operation  the  provisions 
of  the  81st  section  of  the  act,  chapter  66,  with  regard  to  the 
penalty  for  making  a  false  statement  in  the  notice,  for  though  it 
may  be  quite  true  the  persons  are  supporters  of  the  separate 
school,  a  thing  perfectly  legal  if  they  choose  to  do  so,  yet  they 
have  not  said  they  are  supporters  because  they  are  Roman 
Catholics. 

The  29th  secUon  of  the  Act  has  not  been  complied  with  by 
those  who  were  claiming  the  exemption  from  paying  the  school 
rate. 

But  suppose  the  notice  given  might  be  considered  as  sufficient 
to  exempt  the  persons  signing  it  from  payment,  we  must  see  how 


Mr.  Brush  has  acted  upon  it.  He  seems  to  have  thought  that  he, 
as  the  clerk  of  municipality,  had  a  right  to  omit  on  the  collector's 
roll  carrying  out  the  rate  to  his  own  name  and  the  others  who 
signed  that  notice.  This  is  a  clear  violation  of  his  duty  as  pre- 
scribed by  the  89th  and  90th  sections  of  the  Assessment  Act, 
chapter  56  of  the  Consol.  Stats.  U.  C.  When  the  town  council 
passed  the  by-law  authorisiog  the  levying  of  such  sum  as  the 
school  trustees  required,  it  was  the  duty  of  the  clerk  to  calculate 
the  rate  that  each  person  should  pay  according  to  the  assessed 
value  of  his  property,  and  set  the  sum  down  in  the  collector's  roll. 
Whether  the  individuals  named  in  the  collector's  roll  would  be 
exempt  from  payment  of  any  sum  or  rate  mentioned  in  the  roll 
depended  upon  something  else,  which  the  clerk  in  the  discharge 
of  his  duty,  as  far  as  making  out  the  roll  according  to  law,  had 
nothing  to  do  with. 

The  29th  section  of  chapter  64  does  not  exempt  those  who  are 
Roman  Catholics  supporting  a  separate  school  from  having  taxes 
imposed  upon  them ;  it  only  exempts  them  from  the  payment  of 
all  rates  Imposed  for  the  year  for  the  support  of  the  common 
schools,  provided  they  give  the  notice  mentioned  in  the  section. 
To  enable  Uiose  who  are  thus  by  law  exempt  from  .payment  of  the 
rate  imposed  the  80th  section  provides  for  the  derk  of  the  muni- 
cipality giving  a  certificate  to  the  person  giving  such  notice  of  the 
effect  of  it,  and  the  date  of  such  notice,  so  that  when  the  collector 
called  for  the  rate  the  person  holding  the  certificate  could  shew 
that  he  was  not  liable  to  pay,  but  was  exempt  from  paying  the 
rate.  When  the  legislature  intended  the  names  of  any  persons 
supporting  separate  schools  should  be  omitted  from  the  collector's 
roU,  they  have  said  so,  as  in  the  provisions  for  separate  schools 
for  protestants  and  coloured  persons. — See  sections  11, 18,  and  14 
of  chapter  65. 

It  appears  that  the  roll  was  delivered  to  the  collector  on  the  2l8t 
of  November,  1861,  and  the  collector  states  that  he  collected  a 
great  portion  of  the  rates  before  the  14th  of  December,  and  that 
the  council  extended  the  time  for  making  his  return  to  the  14th 
of  March,  1862,  and  hj  that  time  he  had  collected  all  the  rate  ex- 
cept from  some  indigent  persons.  Whether  the  roll  yet  remains 
•in  the  collectors  hands  does  not  appear.  Mr.  Bruslrs  duty  as 
[clerk  of  the  municipality  ended  when  he  completed  the  roll  and 
placed  it  in  the  hands  of  the  collector  for  the  collection  of  the 
rates.  We  can  no  where  find  that  it  is  laid  down,  either  in  the 
Assessment  Act,  or  the  Municipal  Act,  that  it  is  the  duty  of  the 
clerk  to  certity  either  to  the  collector  or  to  the  treasurer  any  errors 
which  may  have  been  made.  There  are  provisions  with  respect 
to  errors  and  mistakes  made,  and  that  the  lands  stated  shall  not 
be  exempt  from  the  taxes  by  reason  of  the  error  and  mistake,  but 
we  can  no  where  find  it  stated  to  be  a  duty  upon  the  clerk  of  any 
municipality  to  certify  to  anj^  other  person  or  authority  whSa 
such  error  or  mistakes  exists  or  has  been  made. 

We  can  see  very  plainly  that  in  this  oase  Mr.  Brash  has 
not  discharged  his  duty  as  he  should  have  done,  but  then  we 
cannot  see  our  way  clearly  to  rectify  that  now,  under  the  circum- 
stances of  this  case,  by  the  writ  of  mandamus  as  sought  for.  The 
effect  of  granting  the  writ  would  be  to  invest  the  oolleetor,  if  he 
still  remain  in  office,  with  an  additional  duty  and  liability.  In  the 
event  of  the  roll  b^g  now  made  right,  as  it  should  have  been 
when  f^t  delivered  to  him,  and  in  case  of  the  collector  being 
out  of  office,  or  the  roll  returned,  to  create  some  confusion  in  the 
treasurer's  accounts  or  mode  of  dealing  with  the  matters  provided 
for  in  the  statute. 

The  171  St  and  17drd  sections  of  the  Assessment  Act  provide  for 
punishing  the  clerk  of  a  municipality  who  refuses  to  do  his  duty, 
or  who  commits  malversation  in  the  discharge  of  it,  by  indictment. 
The  insinuation  thrown  out  in  this  case  against  Mr.  Brush  are  of 
the  latter  description.  So  far  as  the  complaint  affects  him  person- 
ally the  remedy  provided  for  by  statute  should  be  pursued. 
Adopting  such  a  course  or  omitting  to  do  so  would  not  in  either 
case  prevent  the  remedy  by  mandamus  in  order  to  correct  the 
error  in  the  discharge  of  tJie  duty  of  the  clerk,  if  the  duty  be  plain 
and  clear.  There  is  no  difficulty  in  pronouncing  that  the  clerk 
in  this  instance  did  not  discharge  his  duty  according  to  law,  but 
the  difficulty  consists  in  saying  that  we  can  by  mandamus  at  this 
stage  of  the  proceedings  order  him  to  do  any  thing  which  will 
have  the  effect  of  remedying  the  defective  execution  of  his  duty. 
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[Jahitart, 


After  giving  the  matter  muoh  tboaght  Mid  oonsideration,  we  have 
arrlTed  at  the  eonelaeion  that  we  mast  diseharge  the  mle  for  the 
maodamiie. 

Bvle  discharged,  wikhont  costs. 


ECOLBS   IT   AIn,    ExkOVTOBS    Of   HUOB   £00£B8,    T.    PaTKESOir 

▲HD  Hon. 


o/TiOe, 

1m  ^eetBMBl  ■gahut  two  dcAndanta  tb«  pMatUh  prorad  a  oiortgi^t*  la  fee 
mide  hj  one  while  be  wu  in  poseaMlon  u  owner,  Ukd  duly  Mitgiiad  to  tlMBi, 
and  that  the  other  defendant  came  in  after,  without  iliewing  how. 

BM,  ivfllcieftt,  primd  facie,  to  entitle  the  pUrintlffii  to  a  Tenllet  agaloit  both. 

(T.T.,a6T.,18e2.) 

Ejbctkist. — The  plaintiffs  proved  a  mortgage  is  fee  flrom  de- 
fendant Paterson,  duly  assigned  to  their  testator. 

At  the  trial,  at  Toronto,  before  Blorrison,  J.,  one  James  Pater^ 
,  son,  the  son  of  the  defendant,  swore  that  he  knew  the  lot ;  that 
his  father  (the  defendant  was  in  possession  as  owner  when  the 
mortgage  was  made.  The  defendant  Hole,  he  said,  went  into 
possession  after,  he  did  not  know  how ;  his  fhther  was  not  in 
possession  at  the  time  of  the  triat. 

It  was  objected  that  there  was  no  evidence  to  entitle  the  plain- 
tifls  to  reooter  possession.  This  the  learned  judge  overmled, 
holding  that  9kprimd  fade  case  had  been  made  ont,  and  there  was 
a  yerdiot  for  the  plaintiffs. 

Rohere  A,  Hamitcn  moved  for  a  new  trial  as  regarded  Hole, 
for  misdirection,  citing  Dot  WUhu  v.  Bahcock,  (1  T7.  C.  C.  P.  892,) 
and  Doe  Crevt  v.  Clarke,  Rob.  h  Har.  Big.  «« Title"  14. 

Haoartt,  X,  delivered  the  judgment  of  the  conrt 

The  latter  ease  is  not,  we  think,  applieable.  There  may  be 
some  expressions  in  the  former  case  that  give  colour  to  the  appli- 
cation, bat  on  the  plaintiffs'  own  evidence  there  the  title  was 
dearly  shewn  to  be  in  the  Crown,  and  defendant  conld  not  be 
assumed  to  be  a  wrong-doer.  In  fact  the  plaintiff  shewed  that  he 
himself  had  not  titie  as  against  defendant. 

We  have  always  understood  it  to  be  the  rule,  and  a  most  wise 
#nd  salutary  rale  it  is,  to  hold  such  evidence  as  was  given  in  this 
case  to  be  sufficient  prim6  facie,  and  that  in  the  absence  of  any 
contradictory  proof  from  defendant,  to  direct  a  Jury  in  favour  of 
the  plaintiff.  -v     -    ^ 

A  man  in  full  possession,  claiming  to  be  owner,  makes  a  deed 
In  fee  to  one  through  whom  the  plaintiffs  claim.  After  this  time 
another  gets  into  possession  in  some  unexplained  manner,  and  to 
a  process  in  ejectment  the  mortgagor  and  this  person  appear  and 
defend. 

We  think  the  latter  may  be  described  in  the  words  of  Bramwell, 
B ,  in  DavUon  v.  Oeni  (1  fi.  &  N.  748) :— <«The  defendane* 
(there  were  two)  **is  in  this  dilemma:  either  his  entiy  was 
altogether  tortious,  or  he  came  in  under  the  tenant,  and  is  there- 
fore estopped  from  denying  the  plaintiff's  titie." 

We  also  refer  to  Doe  UugKea  v.  Dyehall  (M.  &  M.  846);  Hogg 
▼.  NotrU  (2  Pos.  ft  Finl.  246) ;  Bikker  v.  BeeeUm  (I  Fos.  h  Finl. 
686) ;  Homee  v.  Pearee  (lb.  288). 

As  Sir  W.  Erie  remarks  in  one  of  these  cases,  if  defendant 
Hole  had  any  titie  he  could  easily  have  offered  proof  of  it  We 
think  there  should  be  no  rule. 

Rule  refused. 


COMMON  PLEAS. 


( J29»fM  iy  &  a  Jons,  X«i.,  Ba1TiaeerHl^Z4«,  JiQWi^ 

Jm  ma  Tbi  Judgi  of  thi  Cotott  Coitbt  of  tbi  Couhtt  or 
EiiOXir  IN  A  Causb  of  Mbdoalfu  v.  Wibdififld. 

Ownfy  Cbiifi— JtirfoMeeiM  o/— Anotty— Om.  SUd.,  Chn,  db.  (t,  aae.  81. 
^dd,  that  the  Oonnty  Oonrtj  has  Jnritdletlon  In  an  action  fbr  the  penalty  impoeed 
hy  the  Slet  eection  of  Oon.  Stat  of  Can.,  ch.  e,lbr  edUiwepiritiioiiflorformented 
Uqnore  on  poUlng  daji. 

[T.  T.,  26  Vic] 

D.  B.  Read,  Q,  C,  obUined  a  rule  nut  for  a  writ  of  prohibition 
to  the  County  Court  of  the  County  of  Elgin,  and  to  the  Jndge 
thereof,  prohibiting  any  farther  proceedings  being  t%^en  in  the 
Mid  cause  either  to  enter  Judgment  or  to  issue  execution,  or  any 


other  proceeding  in  the  cause,  on  the  ground  that  on  the  face  of 
the  proceedings  it  appears  and  is  shewn  by  the  affidavits  and 
papers  ftled  that  tiie  said  County  Court  had  no  jurisdiction  over 
the  said  cause,  er  the  cause  of  action  on  which  a  verdict  has  been 
recovered  therein,  or  to  entertain  the  same,  and  to  shew  cause  why 
the  plaintiff  should  not  pay  the  costs  of  this  application. 
The  writ  issued  from  the  County  Court  on  the  8th  of  August, 

1861,  and  the  declaration  was  iled  on  the  22nd  day  of  the  same 
monUb  It  claimed  two  penalties  of  $100  each  from  defendant,  in 
separate  counts,  for  neglecting  to  dose  and  keep  closed  his  tavern, 
by  Consol.  Stat  of  Camda,  ch.  6,  and  for  selling  spirituous  and 
fermented  liquors  to  dhiers  persons  in  his  tavern  contrary  to  the 
provisions  of  that  ad 

The  pleas  were,  1st,  nil  debeL  2nd,  that  at  the  time  when,  &c., 
the  liquor  sold  or  given  was  by  way  of  refreshment  to  travcUera 
lodging  at  defendant's  tavern,  but  not  otherwise.  8rd,  to  so  much 
of  SxB  declaration  as  alleges  the  not  olooing  and  keeping  closed  the 
tavern,  that  there  was  not  at  the  time  of  passing  the  said  act,  or 
before  the  passing  thereof,  any  law  requiring  taverns  or  hotels  to 
be  dosed  on  Sunday  during  divine  service. 

Issue  was  taken  on  the  1st  and  2nd  pleas,  and  there  was  a 
demurrer  to  the  second  and  third  pleas,  and  defendant  gave  notice 
of  ezoeptiotts  to  the  declaration. 

It  was  sworn  that  the  issue  was  tried  on  the  11th  of  March, 

1862,  and  a  verdict  rendered  for  the  plaintiff  for  $100  on  the 
second  count.  That  plaintiff  had  served  a  copy  of  his  bill  of  costa 
on  defendant's  attorney  with  notice  ef  taxation.  That  judgment 
had  not  been  entered. 

Cromlne  shewed  caused.  He  referred  to  the  Consol.  Stats. 
Canada,  ch.  6,  sec  81,  and  the  Interpretation  Act,  ch.  6,  sac  6, 
sub*sec.  17,  and  cited  CReil^  gui  tarn  ▼.  Allan,  11  U.  C.  Q.  B. 
626 ;  Apotheeariet^  Company  y.  Burt,  ^  Exoh.  8C8 ;  /n  re  Birek^ 
16  C.  B.  748 ;  Ricardo  v.  Board  of  Bealih,  2  H.  &  K.  257 ;  In  re 
Chwere  v.  Savage,  6  E.  &  B.  697. 

Read,  Q.  (7.,  contra,  cited  Roberte  v.  JTiafnfty,  8  M.  &  W.  120 ; 
In  re  Euni  v.  North  Staffordshire  R,  W.  Co.,  2  H.  &  N.  461 ; 
Mareden  v.  Wardle,  8  E.  &  B.  696 ;  Jonee  v.  Owen,  6  D.  JtL.  669; 
Darby  v.  Coeent,  1  T.  R.  652 ;  Leman  v.  Qoulty,  8  T.  B.  4. 

DnAPUB,  C.  J.— The  aotion  in  the  County  Court  is  foondad  on 
the  8l8t  section  of  the  Consol.  Stat  Canada,  ch.  6— *<  Every  hotel, 
tavern  and  shop,  in  which  spirituous  or  fermented  liquera  ar  drinks 
are  ordinarily  sold  shall  be  dosed  during  the  two  days  appointed 
for  pdling  in  the  wards  or  municipalities  in  which  the  poUa  are 
hdd,  in  the  same  manner  as  it  should  be  on  Sunday  during  divine 
service,  and  no  spirituous  or  fermented  liquors  or  drinks  shall  be 
sold  or  given  during  the  SMd  period  under  a  penalty  of  $100 
against  £e  keeper  thereof,  if  he  neglects  to  dose  it,  and  under  a 
like  penalty  if  he  sells  or  gives  any  spirituous  or  fermented  liquors 
or  drinks  as  aforesaid."  And  in  sec.  87  of  the  same  act,  "All 
penalties  imposed  by  this  act  shall  be  recoverable  with  full  costs 
of  suit  by  any  person  who  will  sne  for  the  same  by  aotion  of  debt, 
or  information  in  any  of  her  Mi^esty's  courts  in  this  province, 
having  competent  furiediction^  and  in  defaalt  of  payoSent  within  the 
period  to  be  fixed  by  such  court,  such  offender  shall  be  imprisoned 
in  the  common  gaol  of  the  place  until  he  has  paid  the  amount 
which  he  has  been  so  condemned  to  pay  and  the  costs." 

The  case  of  Jn  re  Apotheeariee*  Co.  v.  Burt,  6  Exch.  8C3,  is,  as 
regards  the  language  of  the  statute,  nearer  the  present  case  than 
0*Reilp  gut  tarn  v.  Allan,  though  it  may  be  difficult  to  draw  any 
solid  distinction  between  the  language  of  our  act  4  &  5  Vic.,  ch. 
12,  and  the  English  act  65  Geo.  III.,  ch.  194,  sec  26.  The  court 
reftised  a  writ  of  prohibition  in  that  case,  which  was  applied  for 
because  it  was  contended  that  the  action  was  brought  in  such  a 
form  as  to  assert  a  claim  for  four  penalties  of  £20  each,  whereas 
the  County  Court,  under  the  English  act,  9  &  10  Vic,  ch.  95,  only 
had  jurisdiction  in  *<  all  pleas  of  personal  actiona  where  the  debt 
or  damage  daimed  is  not  more  than  £20,  whether  on  balance  of 
account  or  otherwise."  Neither  at  the  bar  nor  by  the  court  does 
it  appear  to  have  been  doubted  that  the  County  Court  had  juris- 
diction, provided  the  debt  claiTned  was  not  more  than  £20. 

I  think  that  if  the  case  in  the  Exchequer  conflicts  with  CRmiif 
qui  tarn  v.  Allan,  we  should  rather  be  guided  by  the  former.  In 
the  statute  under  our  consideration  Ihe  jurisdiction  is  given  to  any 
court  of  competent  jurisdiction.    And  looking  at  the  ConaoUdated 
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Stat.  Can.,  ch.  6,  sec.  6,  snb-seo.  17,  jarlsdiotion  OTer  suits  for 
pecnniary  penalties  is  giTen  (when  no  other  mode  is  prescribed) 
to  '*  any  court  having  jurisdiction  to  the  amount  of  the  penaltj  in 
eases  of  simple  contract."  We  may,  I  think,  call  in  aid  the  lan- 
guage of  the  Interpretation  Act,  and  construe  the  act  under  con- 
sideration as  conferring  jurisdiction  on  any  court,,  whether  of 
record  or  no,  which  has  jurisdiction  to  the  extent  of  the  penalty 
imposed.  We  are  not  obliged  to  dissent  from  (yReily  qui  tam  y. 
Allan,  because  of  the  different  words  of  the  two  acta. 
I  think,  therefore,  this  rule  should  be  discharged. 

Par  Cur. — Rule  discharged. 


MoH&is  y.  Camsboh. 


Wammfy— Breach  of—Damage-^uritdietim  of  Dvridm  CburL 

Bdd,  that  an  action  arMnic  on  breach  of  a  warrantyof  a  hone  when  the  damage* 
recovered  wera  over  £40  and  under  £100,  wm  within  the  Jorledlction  of  th* 
JMviilon  Court,  aal  that  ooaU  aoeocding  to  tha  tariff  of  that  oonrt  only  were 
taxable  therein. 

[T.T..26yie.] 

Declaration  stated  that  in  an  action  of  the  County  Court  o^ 
Tork  and  Peel,  in  which  plaintiff  was  plaintiff  and  one  J.  B.  defen- 
dant, plaintiff  recovered  a  Tcrdiot  for  £12  10s.,  and  was  about  to 
enter  final  judgment;  and  that  in  consideration  that  plaintiff 
would  forbear  to  enter  final  judgment,  defendant  by  an  agreement 
in  writing  promised  plaintiff  to  pay  him  the  amount  of  the  Tordiet 
and  his  full  costs  according  to  the  tariff  of  the  County  Court  That 
such  Ml  costs  amounted  to  £20. 

Breach,  non-payment 

Averment,  that  the  action  was  not  of  the  proper  competency  of 
the  Division  Court 

PUa  as  to  £20,  being  the  cost  of  the  said  action,  that  in  that 
action  the  plaintiff  declared  as  and  for  a  breach  of  contract 
against  J.  B.,  as  follows :  <«  For  that  the  defendant  by  warranting 
a  horse  to  be  eight  years  old,  sound,  Iree  from  vice,  quiet  to  ride 
or  drive  in  single  or  double  harness,  sold  the  eaid  horse  to  plain- 
tiff; yet  the  said  horse  was  not  then  sound,  free  from  vice,  and 
quiet  to  ride  or  drive  in  single  or  double  harness."  That  the  de- 
fendant J.  B.  traversed  the  warranty  and  breach  in  that  declara- 
tion. That  the  plaintiff's  proof  of  the  warranty  was  the  follow- 
ing memorandum  in  writing :  **  Beceived  of  James  Henry  Morris 
the  sum  of  £80  for  a  bay  mare,  warranted  eight  years  old,  sound, 
free  from  vice,  and  quiet  to  ride  or  drive  in  single  or  double  har- 
ness." That  because  the  mare  did  not  answer  the  description,  the 
plaintiff  re-sold  her  for  £17  lOs.,  and  recovered  the  verdict  of 
£12  lOs.  as  the  difference  between  the  £17  10s.  and  the  £80  paid 
to  J.  B.  That  the  plaintiff  claimed  by  special  endorsement  on  his 
writ  in  that  action  £28,  and  for  .the  cause  hereinbefore  appearing 
the  action  was  of  the  proper  competency  of  the  Division  Court 

Demurrer,  because  the  action  appears  on  the  face  of  it  to  have 
been  of  the  proper  competence  of  the  County  Court 

Seclee,  Q.C,  supported  the  demurrer. 

M.  C.  Cameron  contra. 

Dbapkb,  C.  J. — I  think  the  64th  section  of  the  Division  Court 
Act  has  nothing  to  do  with  this  case,  for  that  points  out  the  cases 
where  the  Division  Courts  have  no  jurisdiction  at  all.  Here  the 
jurisdiction  as  to  the  mere  cause  of  the  action  is  undeniable,  pro- 
vided the  amount  is  not  too  large,  and  therefore  the  question 
arises,  whether  it  comes  within  the  first  or  second  sub-sections  of 
section  55.  If  the  former,  as  a  personal  action  where  the  debt  or 
damages  do  not  exceed  $40,  then  the  action  is  properly  brought  in 
the  County  Court.  If  the  latter,  as  a  claim  and  demand  of  debt, 
account  or  breach  of  contract,  or  covenant  or  money  demand, 
Vhere  the  amount  or  balance  claimed  does  not  exceed  $100,  then 
defendant  is  entitled  to  judgment 

But  for  the  word  "debt"  in  the  first  sub-section  it  might  be 
argued  that  the  words  personal  actiuns  there  used  meant  that 
class  of  action  to  which  the  old  maxim  actio  penonalia  moritur, 
&c.,  applied.  It  is  not  easy  to  point  out  a  personal  action  of  debt 
to  which  the  second  sub-section  would  not  apply. 

The  English  County  Court  Act  enacts  that  *'  All  pleas  of  personal 
actions  where  the  debt  or  damage  is  not  more  than  £20  (afterwards 
extended  to  £50),  whether  on  the  balance  of  account  or  otherwise, 
may  be  holden  in  the  pounty  Coart,"  and  then  follow  certain  ex- 
ceptions.   I  take  it  there  is  np  doubt  an  action  for  breach  of  war- 


ranty witliin  the  limited  amount  would  lie  in  ihe  County  Court  in 
England.  The  case  of  Arit  v.  Orchard,  80  L.  J.  Exeh.  21 ;  8  L. 
T.  N.  S.  448,  seems  conclusive  on  this  point. 

In  my  opinion  as  to  this  point,  the  defendant  is  entitled  to 
judgment 

Per  eur. — Judgment  for  defendant 


GiLLlSFIl  ST  AL.  V.   CiTT  OV  HaMILTOV. 

JteetemaiU^Arrean  cf'~- AddOkm  qflO  perctnA.  Omrem    Qm^pmtaHem  ef. 

Bdd,  that  the  10  per  coit  charged  upon  arreare  of  taxee  doe  vpon  land  Is  to  ba 
added  to  the  vhola  amount  dae  upon  the  lot,  and  nol  upon  the  amount  of  eaeh 
year*!  taxce  separately,  thereby  making  It  a  eompoond  oomputatloa  of  10  per 
cent,  each  year. 

[T.T.,S6Tie.] 

This  was  an  action  brought  by  the  plaintiffs  against  thfe  defen- 
dants for  the  recovery  of  the  sum  of  $10  26,  money  paid  by  the 
plaintiffs  to  the  defendants  under  the  circumstances  set  out  below, 
and  by  oonsent  of  the  parties,  and  by  an  order  of  Hagarty,  J., 
dated  the  28th  of  August,  1862^  according  to  the  Common  Law 
Procedure  Act,  the  following  case  was  stated  for  the  opinion  of 
the  court,  without  any  pleadings : 

Spkoiax.  Cask. 

The  plaintiffs  were  the  owners  of  lots  Nos.  12,  18  &  14,  front- 
ing on  James  street  and  lots  No0»  12, 18  &  14,  fronting  on  Hughson 
street,  in  block  Na  28,  in  8t.Andrew*8  ward,  in  the  city  of  Hamilton, 
the  same  being  vacant  lands* 

On  the  let  May,  1862,  the  ohamberlain  of  the  said  city  entered 
in  Ms  books  against  the  said  lands  the  arrears  of  taxes  chargeable 
thereon  at  that  date,  at  the  sum  of  $855  25,  made  up  as  follows : 

Taxes  on  lots  12, 18  k  14,  James  street,  and  12, 

18  &  14,  Hughson  street,  1859 ^.$250  00 

Ist  May,  1860,  addition  10  per  cent.........    25  00  . 

276  00 

Arrears  at  Ist  May,  1860 275  00 

Taxes  of  1860 250  00 


525  00 

1st  May,  1861,  addition  10  per  cent 52  50 

577  50 

Arrears  at  1st  May,  1861  577  50 

Taxes  of  1861 200  00 

$777  5.0 

1st  May,  1862,  addition  10  per  cent 77  75i 

.    -: 865  2^ 

Arrears  at  1st  May,  1862 $855  25 

The  plaintiffs  contended  that  the  taxes  chargei^ble  against  th« 
said  lands  should  have  been  computed  as  follows : 

Taxes  for  1859 $250  00 

1st  May,  1860,  addition  10  per  cent 25  00 

276  00 

Arrears  at  Ist  May,  1860 276  00 

Taxes  for  1860 260  00 

10  per  cent  on  $600  50  00 

676  00 

Arrears  at  Ist  M^y,  1861 «. 575  00 

Taxes  for  1861 200  00 

10  per  cent  on  $700  ....,...,.,. 70  00 

-: 845  00 

$845  00 

The  question  for  the  opinion  of  the  court  was,  whetf^er  the 
chamberlain  was  authorixed  in  adding  10  per  cent,  to  the  several 
amounts' in  arrear  on  the  1st  of  May  in  each  year,  ipcludiyg  the 
previous  additions  of  10  per  cent,  or  simply  on  the  actual  amount 
of  taxes  then  in  arrea^. 

Freeman,  Q,  C,  for  plaintiffs,  Burton,  for  the  d^f^n^ants,  refer^ 
ence  was  made  to  Consol.  Stat  U.  C.  cap.  ^,  sees.  IIC^,  \%\. 

DaAPSB,  C.  J. — By  sec.  168  of  the  Assessment  Act  arrears  of 
taxes  due  to  cities  on  the  lands  of  non-repidei^ts  shall  bfC  fbnded, 
collected  and  managed  in  the  same  wi^y  as  Uke  arrears  due  to 
qther  municipalities,  and  the  chamberlaip  and  high  bailiff  shall  for 
those  purposes  perform  in  the  case  of  <^|i«iB  tl^e  like  duties  as  are 
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hereinbefore  in  the  OMe  of  other  mnnioipalittee  imposed  on  the 
treaenrer  and  the  eheriff. 

Sec.  116  reqairfB  the  treaenrer  of  eyery  eovnty  to  keep  books, 
in  whioh  he  shall  enter  all  the  lands  on  which  it  appears  from  the 
clerk's  return  and  the  collector's  rolls  there  are  any  taxes  nnpald, 
and  the  amonnts  so  due ;  and  on  the  1st  of  March  in  each  year, 
he  shall  complete  and  balance  his  books  by  entering  against  CTery 
parcel  of  land  the  arrMrt  (if  any)  at  the  laet  aettUmentt  and  the 
taxes  of  the  preceding  year  which  remain  unpaid,  and  he  shall 
ascertain  and  enter  Uierein.  the  total  amount  of  arreeart  (if  any) 
chargeable  npon  the  lands  at  that  date. 

Sec.  1221. — If  at  the  balance  to  be  made  on  the  let  of  May  in 
every  year,  it  appears  that  there  is  any  arrear  of  tax  due  upon  any 
parcel  of  lane,  the  treasurer  shall  add  to  the  whole  amount  then  due 
10  per  cent,  thereon. 

It  is  upon  these  sections  that  the  question  is  nused  for  our. 
deeslon  upon  fiscts  whioh  may  be  condensed  into  the  statement 
following : 

City  taxes  were  due  on  lands  in  Hamilton,  on  the  Ist  of  May, 
1860,  for  the  year  1869.  The  chamberlain  charged  the  taxes 
against  these  lands,  and  added  10  per  cent,  to  the  charge.  The 
sum  of  these  two  items  formed  the  amount  due  on  the  Ist  of  May, 
1860. 

On  the  1st  May,  1861,  the  chamberlain  again  completed  and 
balanced  his  books  as  regarded  these  lands  by  charging,  1st,  the 
amount  appearing  due  tiiereon,  by  the  preceding  account ;  2nd, 
the  taxBs  due  for  the  year  1860 ;  8rd,  10  per  cent,  on  these  two 
amounts  as  forming  the  whole  amount  then  due.  The  sum  of 
these  three  items  formed  the  amount  due  on  the  1st  May,  1861. 

On  the  1st  May,  1862,  the  chamberlain  charged  the  lands  with 
the  amount  so  due,  adding  the  taxes  for  1661,  together  with  10 
per  cent  on  the  sum  of  these  two  items. 

The  question  is,  if  the  10  per  cent  should  be  charged  on  the 
gross  amount  of  arrears  appearing  due  at  each  annual  settlement, 
or  only  on  the  amount  of  taxes  due  for  the  scTeral  years:  in 
other  words,  whether  tlio  amount  on  whioh  the  10  per  cent,  is  to 
be  calculated  on  the  1st  of  May,  1862,  is  to  include  the  preceding 
addidon  of  10  per  cent  made  on  the  1st  of  May,  1860  and  1861, 
respectiTcIy. 

I  think  the  Legislature  have  used  language  rery  clearly  indi- 
*cated  an  intention  that  10  per  cent,  should  be  added  Cfery  year, 
calculated  on  the  whole  amount  whioh  is  in  arrear  and  due  upon 
the  lands  at  the  time  the  charge  is  made.  In  the  present  case  the 
lands  were  liable  to'  satisfy  a  given  sum  on  the  Ist  May,  1862, 
which  sum  included  taxes  for  preceding  years,  and  10  per  cent, 
added  thereto  at  the  preceding  1st  of  May.  To  that  sum  which 
constituted  the  whole  amount  due  on  the  lands,  the  statute,  as  I 
read  it,  directs  that  10  per  cent  should  be  added. 

I  am  therefore  of  opinion  Judgment  of  noUe  prosequi  should  be 
entered,  according  to  the  agreement  of  the  parties. 

Per  cvr.— Rule  accordingly. 


GnirrfH  t.  Jvdson. 


iVoMiMDry  wbU   Dated  and  papaJbte  in  Ogdemhurff-^Prolat  iy  a, 
£Bnp/ur  prvleU  eiHdeitu^JniereU-^Cigrrmeif  ^deUare 

In  an  action  on  a  promlaaoryaoto^  dat«d  and  made  payable  at  Ogdensbnrg,  tn  tbe 

8tat«  of  New  York ; 
HeUy  that  the  prodnotion  of  a  protest  of  a  notary  of  tbat  Btate  waa  no  evldenoe  of 

the  UtetM  therein  eUted ;  oar  atatate,  nnder  which  a  proteet  la  made  primd 

fade  eTidenee  of  tboee  facta,  only  applying  to  proteats  made  by  notarlea  of  Ui^er 

and  Lower  Oanada. 
2nd.  That  it  waB  not  neoeenry,  in  aneh  an  action,  to  proTe  the  Talne  of  dollars 

and  oenta  in  the  Statee,  we  havlDg  a  eorreepondlng  currency,  and  no  ,  ar  value 

ft>r  the  American  earrency  being  fixed  by  law. 
8rd.  Thatlntereet  at  tlie  rate  allowed  by  oar  law  waa  ehargeaUe  npon  adch  a  note. 

[T.T.,a6Vlc.] 

The  defendant  was  sued  as  endorser  of  a  note,  dated  at  Ogdens- 
bnrg, in  the  State  of  New  York,  and  made  payftble  at  a  bank  there. 
The  declaration  contained  the  usual  avennents  of  presentment, 
dishonor,  and  notice  to  defendant  The  defendant  denied  present- 
ment and  notice  by  his  pleas. 

To  proTO  these  two  facts,  the  plaintiff,  at  the  trial,  pnt  in  the 
note  and  an  instrument  under  the  hand  and  seal  of  a  notary,  as 
follows : 


**  Advance  Office^  Ogdensbui^,  N.Y. 

**  United  States  of  America,  \  g  a 
"State  of  New  York.     /  "•  °' 

«  On  the  twelfth  day  of  August,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  sixty-one,  at  the  request  of  the  Judson 
Bank,  I,  John  D.  Judson,  notary  public,  duly  admitted  and  sworn, 
dwelling  in  the  Tillage  of  Ogdensbnrg,  county  of  St  Lawrence, 
and  State  of  New  York,  did  present  the  original  note  for  $207  22 
and  interest,  hereunto  annexed,  to  the  teller  of  the  said  bank,  and 
of  him  did  then  and  there  demand  payment  thereof,  which  was 
refused. 

<*  Whereupon  I,  the  said  notary,  at  the  request  aforesiud,  did 
protest,  and  by  these  presents  do  publicly  and  solemnly  protest, 
as  well  against  the  maker  and  endorser  of  the  said  note,  as 
against  all  others  it  doth  or  may  concern,  for  exchange^  re- 
exchange,  and  all  costs,  damages  and  interest  already  incurred, 
and  to  be  hereafter  incurred,  by  reason  of  the  non-payment  of  the 
said  note. 

**  And  I  further  certify  and  declare,  that  on  the  same  day  and 
year  above  mentioned,  I  served  notice  of  the  foregoing  present- 
ment, demand,  refhaal  and  non-payment  of  said  note  upon  the 
endorsers,  whose  names  Are  written  below,  by  depositing  said 
notices,  partly  written  and  partly  printed,  in  the  poet-offiee  in  the 
village  of  Ogdensbnrg,  and  pre-paid  the  posts^ge  thereon,  which 
notices  were  directed  to  the  said  endorsers,  parties  to  the  said  note, 
at  the  places  written  opposite  to  their  respective  names. 

«*  To  P.  S.  Glassford,  OtUwa  City,  C.W. 
«  To  Edward  Griffin,  OtUwa  City,  C.W. 

*<  In  witness  whereof,  I  have  hereunto  subscribed  my  name  and 
affixed  my  seal  of  office,  the  day  and  date  above  mentioned. 

(Signed)  <*J.  D.  Junsov, 

[L.8.]  "  Koiary  FubiieJ* 

The  note  itself  waa  drawn  for  the  amount  of  $207  22,  idth 
interest 

For  the  defence  it  was  oljected,  1st,  that  the  docnment  pur^ 
porting  to  be  a  foreign  protest,  was  not  legal  eridence  of  the 
notice  of  dishonor ;  2nd,  that  the  plaintiff  should  have  proved  the 
value  of  dollars  and  cents,  which,  in  a  note  dated  in  the  United 
States,  must  be  taken  to  be  a  foreign  currency ;  8rd,  that  interest 
was  not  recoverable  for  want  of  proof  of  the  rate  of  interant  in 
tbe  foreign  country. 

A  rule  nisi  having  been  obtained  in  the  court  below  was  after- 
wards discharged. 

C  S.  Patterscn,  for  the  appellant,  cited  Con.  Stat  U.C.  cap.  42; 
Story's  Conflict  of  Law,  s.  272,  A. ;  Bonar  v.  MiteheU,  6  Ex.  416. 

R,  A.  Marrieon,  contra,  referred  to  Ewmg  v.  CaiiMnm,  6  O.  S. 
541 ;  7  Vie.  cap.  4,  sec.  2 ;  18  &  14  Vic.  cap.  28,  sec.  6 ;  Aiit^A  v. 
HaU,  6  U.  C.  4  B.  816 ;  Codd  v.  Lewit^  8  U.  G.  Q.  B.  242 ;  Con. 
Stat  U.  C.  cap.  42,  sec.  21. 

Deapir,  C.  J. — I  felt  some  doubt  on  the  flrst  point,  as  to  whe- 
ther the  Con.  Stats,  of  Canada,  cap.  67,  sec.  6,  was  not  confined 
to  protests  of  notaries  public  in  Upper  and  Lower  Canada.  On 
further  consideration,  I  do  not  think  the  general  language  should 
have  the  same  full  effect  given  to  it — *^AU  proteete  of  bills  of  ex- 
change and  promissory  notes  shall  be  received  in  all  courts  as 
primii  fade  eridence  of  the  allegations  and  facts  therein  con- 
tained "—as  if  it  stood  alone. 

^  The  7th  section  enacts,  that  '*  any  note,  memorandum,  or  cer- 
tificate, at  any  time  made  by  one  or  more  notaries  public,  either  in 
Upper  or  in  Lower  Canada,  in  his  own  handwriting,  or  signed  by 
him  at  tho  foot  of  or  embodied  in  any  protest,  or  in  a  regular  regis- 
ter of  official  acts  kept  by  him,  shall  be  presumptive  eridence  in 
Upper  Canada  of  the  fact  of  any  notice  of  non-acceptance  or  non- 
payment of  any  promissory  note  or  bill  of  exchange  baring  been 
sent  or  delivered  at  the  time  and  In  the  manner  stated  in  such 
notice,  certificate  or  memorandum." 

This  immediately  follows,  and,  as  I  think,  qualifies  and  explains 
sec.  6.  If  that  section  were,  by  its  own  force,  to  make  every  pro- 
test evidence  of  every  fact  set  out  in  it,  then  so  much  at  least  of 
section  7  as  makes  a  note,  memorandum  or  certificate,  '*  embodied 
in  any  protest,"  eridence  of  the  notice  of  non-acceptance  or  non- 
payment having  been  sent  or  delivered,  as  stated  in  snob  note, 
&o.,  would  be  superfiuous. 
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Unqaeationably,  bat  for  oar  law,  the  Btatement  by  the  notary, 
protesUng  a  bill  or  note,  that  he  had  sent  notice  by  post  to  the 
endorser  or  drawer,  woald  not  be  proof  of  that  fact  And  if  we 
had  no  snoh  law,  then  I  shoald  think  that  section  6  would  mean  no 
more  than  that  tUl  protettt  shall  be  reoelTed  as  primti  facie  eid- 
denoe  of  these  facts,  which  belong  to  the  act  of  protesting. 

A  protest  made  abroad,  of  non-acceptance  or  non-payment  of  a 
foreign  bill,  prores  itself,  but  the  dishonour  of  an  inland  bill  was 
not  proved  by  such  a  protest    (Chitty  on  Bills,  224,  10th  ed.) 

1  think  the  term  « protest,"  in  the  sixth  section,  therefore, 
should  be  construed  according  to  Its  ordinary  meaidng  and  accep- 
tation among  mercantile  men ;  and  that  to  make  it  evidence  of 
notice  of  dishonor  having  been  sent  to  drawer  or  endorser,  it  must 
be  made  by  a  notary  public  iu  Upper  or  Lower  Canada,  in  his  own 
writing,  and  signed  by  him,  that  is,  it  must  b«  in  conformity  with 
the  7th  section. 

Now,  on  the  face  of  this  protest,  it  appears  to  have  been  made 
in  the  State  of  New  York,  and  by  a  notary  resident  there,  and 
therefore  it  is  not  j^rtmd  fade  such  a  protect  or  instrument  as  the 
7th  secdon  requires  and  makes  presumptive  evidence  of  notice. 

On  this  ground,  therefore,  I  am  of  opinion  a  new  trial  should 
be  granted.  * 

As  to  the  second  objection,  I  do  not  dissent  from  the  conclusion 
of  the  learned  judge,  of  the  county  court. 

On  the  third  point,  as  at  present  advised,  I  think  the  plaintilT 
might  have  recovered  interest  at  the  rate  allowed  by  our  law. 

Per  efir.-^udgment  accordingly. 


Iff  BB  Bbiobt  v.  Thi  Crt  or  Tobobto. 

ffdi,  that  the  i^potxitment  of  a  oommittM  of  the  corporation  for  the  pnrpoM  o 
RraaUDg  or  rttraalog  taTem  UoensM  ii  authorised  bj  eubMe.  1  of  see.  240  of  the 
Manielpal  Obrporation  Act 

2Ddl7.  That  it  la  within  the  power  aad  eoope  of  the  Ooraoratlou  to  oompel,  by  by- 
law, the  clotinx  of  har-rooma  within  certain  hours  of  the  night  and  a  bj-law 
oonpelllog  thdr  being  closed  heCween  12  pjn.  and  6  a.m.  waa  not  deemed  to  be 
hejond  their  power. 

8rd.  That  it  waa  not  an  ezoen  of  authority  to  tomyA  the  remoTal  flrom  orer  the 
door  of  SDch  honaes,  not  lleenaed  to  aell  llqaor,  ofa  aignboard  or  otlier  notice  of 
Boch  Iloenae  being  granted  them. 

4th.  A  elaoae  in  a  by>law  which  oaooened  the  llcenae  of  a  peraon  conrrleted  of  a 
penal^  for  the  InningMMnt  of  a  by-law,  hdd  to  be  bqrond  the  anthority  of  the 
corporatiott,  and  a  elaoae  rendemg  anoh  infringement  a  cancellation  waa 
qoadied  with  coata. 

[T.  T.,  96  Tic.] 

BaUinan  obtained  a  rule  ntii  to  quash  sections  numbered  Ave, 
eleven,  seventeen,  nineteen  and  twenty  of  by-law  No.  810,  respect- 
ing the  licensing  and  regulating  hotels,  taverns,  and  other  places 
of  public  entertainment  and  places  where  spirituous  liquors  are 
sold,  passed  the  20th  of  February,  1860,  on  the  ground  of  ille- 
gality in  this,  that  the  corporation  therein  try  to  ez<^ed  the  powers 
given  by  law  to  them  to  pass  by-laws  for  the  purposes  mentioned 
in  the  by-law,  that  they  have  no  power  to  pass  such  sections  or  to 
delegate  their  powers  to  a  committee. 

The  sections  objected  to  were  as  follows : 

Section  6.  '*  The  committee  on  licenses  shall  examine  all  appli- 
cations for  license  or  transfers  of  license,  which  the  inspector  may 
lay  before  them,  and  in  their  discretion  grant  or  refuse  the  same, 
and  if  granted,  approve  of  the  names  of  sureties  tendered  by  the 
applicant  for  such  license  or  transfer,  and  the  chairman,  with  two 
members  of  the  committse,  shall  countersign  the  license  or  trans- 
fer to  be  issued. 

Section  11.  '*The  bar-room  of  evSry  hotel  or  tavern,  and  ot 
every  other  place  licensed  under  this  by-law,  shall  be  closed  on 
every  Monday,  Tuesday,  Wednesday,  Thursday  and  Frfday  night 
at  twelve  o'clock,  and  shall  remain  closed  until  five  o'clock  on  the 
morning  following  each  of  the  said  days  respectively ;  and  every 
Buch  place  shall  be  closed  on  every  Satunlay  night  at  eleven 
o'clock,  and  remain  closed  until  five  o'clock  on  the  Monday  mor- 
ning thereafter. 

**And  whereas  by  statuta  22  Vic.  cap.  6,  it  is  enacted,"  &c., 
(setting  out  the  first  section,  which  prohibited  the  sale  of  intoxi- 
cating liquors  from  seven  on  Saturday  night  until  eight  on  Mon- 
day rooming,  but  omitting  the  following  words,  **  and  during  any 
further  time  on  the  said  days,  and  any  hours  on  other  days,  during 
which  by  any  by-law  of  the  municipality  wherein  such  place  or 


places  may  be  situated,  the  same  or  the  bar-room  or  bar-rooms 
thereof  ought  to  be  kept  closed.'*)  This  section,  commencing  by 
words  importing  a  recital,  '*  and  whereas,"  &c.,  contains  nothing 
but  a  portion  of  the  first  section  of  the  statute. 

Section  17.  *'  No  person  who  has  not  a  tavern  license  shall  ex- 
hibit, or  suffer  or  permit  to  be  exhibited  or  continued  over  his  or 
her  door  or  otherwise,  '  licensed  to  sell  wines,  beer,  or  other  spi- 
rituous or  fermented  liquors,'  or  the  words  bar-room  or  tavern,  or 
inn  or  saloon,  or  any  other  words  or  sign  or  signs,  or  sign-boards, 
indicating  that  the  person  keeps  or  that  the  person  is  authorised 
to  keep  such  bar-room,  tavern,  inn  or  saloon,  or  any  house  or 
place  of  public  entertainment 

Section  49.  '*  In  case  any  person  wlfo  has  taken  out  a  license 
under  this  by-law  is  convicted  of  a  breach  of  any  of  the  provi- 
sions of  the  same,  or  of  this  by-law,  such  person,  upon  such  con- 
viction, in  addition  to  the  penalty  imposed  for  the  infraction 
thereof  shall,  in  the  discretion  of  the  convicting  magistrates, 
there  being  not  less  than  three  convicting  magistrates  concurring 
in  such  forfeiture,  forfeit  his  or  her  license  for  the  remainder  of 
the  current  year ;  and  the  general  inspector  of  licenses  is  required 
to  notify  the  party  in  writing  thereof. 

Section  20.  '*  Every  person  who  has  not  a  tavern  license,  who 
shall,  after  the  passing  of  the  by-law,  exhibit  any  word  or  words, 
or  sign  or  sign-boards,  contrary  to  the  seventeenth  section  of  this 
by-law,  shall  be  liable  to  a  penalty  of  not  more  than  fifty  dollars, 
exclusive  of  costs,  upon  every  conviction  for  any  such  offence." 

J,  H,  CaiiMrofi,  Q,  (7.,  showed  cause. 

D&APXB,  C.  J. — I  think  the  6th  section  is  within  the  power 
given  by  the  Municipal  Corporation  Act,  sec.  246,  eub-seo.  1, 
which  enables  the  councils  to  pass  by-laws  for  granting  tavern 
licenses.  I  think  the  word  "  granting  "  does  not  impose  the  neees- 
sity  of  the  council  sitting  with  a  miyori^  of  the  whole  number 
present,  to  consider  or  determine  on  granting  or  refusing  a  license 
to  each  applicant,  and  to  pass  a  by-law  or  by-laws  granting  licenses 
to  those  whose  application  is  aeoeded  to.  I  think  the  mode  of 
dealing  with  the  applications,  considering  and  granting,  and  refus- 
ing applications  and  issuing  licenses,  is  intended  by  the  language 
used.  When  the  license  is  granted  it  is  under  such  by-law  the  act 
of  the  corporation. 

I  also  think  the  11th  section  is  good.  It  does  not  contravene 
the  statute  which  it  recites,  but  It  adds  to  it  provisions  which  may 
lawfully  be  done,  as  to  the  times  and  hours  when  the  houaee  and 
bar-rooms  must  be  kept  dosed.  Its  provisions  may  be  adminis- 
tered in  compliance  with  those  of  the  statute. 

I  have  had  more  difficulty  as  to  the  17th  seotion.  No  part  «^ 
the  Municipal  Corporation  Act  was  pointed  out  to  ns,  whicli  in 
direct  terms  or  even  by  obvious  inference,  confers  authority  to 
make  such  a  law.  The  nearest  approach  to  it  is  in  the  6th  sub* 
sec.  of  sec.  282.  The  "suppressing of  tippling  houses"  may,  to 
some  extent,  be  aided  by  this  regulation.  And  I  am  the  more  dia< 
posed  to  uphold  it,  because  no  one  can  or  ought  to  complain  of 
injury  arising  from  being  prevented  from  exhibiting  publicly  a 
false  notification,  the  principal  object  of  which  may  well  be  deem- 
ed to  be  to'induce  persons  in  the  streets  to  enter,  and  so  to  facili- 
tate some  illicit  or  immoral  proceeding  within. 

The  20th  section  depends  on  the  17th,  the  one  creating  the 
offence,  the  other  imposing  the  penalty.  If  the  first  can  be  sup- 
ported, as  I  think  It  may,  the  latter  is  sanctioned  by  sub-sec.  6 
of  sec.  248,  of  the  Municipal  Corporation  Act. 

I  think  the  19th  section  must  be  quashed.  I  fail  to  distinguish 
this  case  from  that  of  Smith  v.  The  City  of  Toronto,  10  U.  C.  C.  P. 
226.  The  6th  section  of  this  by-law  is  of  the  same  character  as 
the  254th  section  of  the  Manicipal  Corporation  Act  The  very 
next  section  of  the  statute  imposes  a  penalty  of  not  less  than  $20 
with  costs  for  a  first  offence  against  its  provisions ;  for  a  second 
offence  not  less  than  $40  with  costs ;  for  a  third,  not  less  than 
$100  with  costs ;  for  a  fourth,  not  less  than  three  months'  impri- 
sonment with  hard  labour,  but  in  no  case  forfeits  the  license  for 
such  offence,  however  frequently  repeated.  The  264th  section  of 
the  statute  authorizes  a  forfeiture  of  the  license  on  a  conviction  of 
having  a  riotous  or  disorderly  house,  but  it  gives  the  power  to  the 
mayor,  or  police  magistrate  of  a  town  or  city,  with  one  jus^icf^ 
having  jurisdiction  therein,  or  to  the  reeve  of  a  township  pr  vil- 
lage, with  one  justice  having  jurisdiction  therein.    T^p  (legisla- 
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tare  have  not  seen  fit  to  declare  that  the  coanoil  of  the  corporation 
may  grant  the  license,  the  principal  part  of  the  Bom  paid  for 
which  goes  into  their  own  treasarj,  and  also  impose  forfeitnre 
thereof  as  a  penattj,  for  breaking  any  retaliation  to  which  they 
may  sabject  the  holders  of  such  licenses ;  and  I  do  not  infer  from 
anything  the  Legislature  hare  declared,  that  such  was  their 
intention. 

I  am  of  opinien  that  so  mnch  of  this  rule  as  relates  to  quashing 
the  19th  section  of  this  by-law  should  be  made  absolute,  and  that 
the  residue  of  the  rule  should  be  discharged,  and  that  the  costs 
be  taxed  to  the  applicant  only  as  to  the  part  of  the  rule  on  which 
he  has  succeeded.  I  should  probably  haTe  thought  this  a  fit  case 
to  withhold  costs,  as  the  applicant  has  asked  for  much  on  which 
he  has  failed ;  but  this  by-law  was  passed  after  the  rule  nut  in 
Smith  T.  The  City  of  Toronto  was  granted,  and  the  corporation  did 
not  oppose  the  rule.  They  must  be  taken  to  haye  had  notice  of 
the  judgment  on  it,  and  yet  they  hare  permitted  this  19th  section 
to  remain  unrepealed. 

Per  €ut» — Judgment  accordingly. 


CHANCERY. 


{RepaiieA  Ay  Alix.  Gbaht,  £iq^  BarrUUr^iirLayo,  Seporler  to  tht  Qmrt) 


MoLlNNAN  V.    niWARD. 

Adminiilratcr  dehoiUt  nen^Bit  right  to  Mil  theutateo/apredeeemrtoaeeouiU 

— J?>ili    Aiftnt    OwHmiMfoii, 

The  piiadDito  upon  whkh  ftn  wlmlnlstmlor  durald  b«  cbargtd  with  Interttt  on 
tandB  iMleoging  to  the  Mtato  oouMered  and  actad  on. 

An  adn»lniatrator  de  bemis  nan  hating  obtained  a  dacn^  AgtUnit  the  repreeent»- 
tiTea  ofadeceaaed  adminlatrator  for  an  aooonnt  of  hla  dealinga  with  the  eatate: 
BM,  that  he  waa  entitled  to  oharge  the  repreeentatlTea  with  tntereat.  Ac,  In 
the  aane  maimer,  and  to  the  auae  extent,  aa  one  of  the  next  of  kin  might  hate 
done. 

Wliera  an  adminlatrator  who  had  acted  aa  agent  for  the  Inteatate  daring  hia  llfe- 
ttane,  had,  with  the  aaMst  of  the  deoaaaed,  uaed  moneja  belonging  to  liim, 
withoat  any  attempt  at  oonee  Intent  aa  to  liia  ao  nalng  tliem,  the  court  refuaed 
to  take  the  aoeouut  agalnat  the  adminlatrator  with  raata;  and  the  maater 
haTing  allowed  the  eatate  of  the  adminlatrator  a  eommlsaion  of  6  per  cent.,  on 
moneya  pasalng  throngh  the  handa  of  the  adminlatrator  In  hia  liSMime^  the 
oonrt  reraaed,  on  appeal,  to  diatnrb  each  allowance. 

This  was  an  administration  suit,  in  which  the  usual  reference 
had  been  directed  at  the  hearing.  The  master  baring  made  his 
report  thereunder,  both  parties  appealed  on  the  grounds  stated 
in  the  judgment. 

McLennan  in  person.    A.  Crooke  contra. 

VANKouQRiriT,  C.^This  is  an  appeal  by  both  parties  fh>m  the 
Master's  report,  by  which  it  is  found  that  on  taking  an  account  of 
the  estate  of  the  late  Alexander  Wood,  deceased,  there  is  a  balance 
due  by  the  personal  representatlTes  of  the  late  administrator  of 
the  deceased  amounting  to  £4088  10s.  7d.  for  principal  and  inte- 
rest. The  plaintiflf  sues  as  administrator,  de  bonie  son,  beiog  the 
second  in  succession  in  that  character.  The  following  exceptions 
are  taken  to  the  Master's  report  by  the  defendant. 

Ist.  That  an  administrator,  de  bonie  non,  cannot  charge  his 
predecessor  in  that  office  with  breach  of  trust  or  dereliction  of 
duty,  or  claim  from  his  estate  interest  upon  moneys  retained  by 
him,  although  such  interest  might  be  properly  charged  at  the  suit 
or  instance  of  the  next  of  kin  of  the  intestate. 

2nd.  That  at  all  eyents,  in  order  to  make  such  charge,  a  proper 
case  should  haye  been  set  out  in  the  bill. 

drd.  That  the  Master  should  not  haTe  charged  interest  at  all, 
either  upon  the  moneys  of  the  intestate  in  his  life  time  loaned  to 
or  reeeWed  by  the  administrator  for  him,  as  there  was  no  agree- 
ment or- understanding  between  them  that  interest  should  be  paid, 
and  that  no  account  of  his  dealings  as  agent,  but  only  as  admin- 
istrator, is  sought  in  this  suit ;  or  upon  the  moneys  held  by  the 
administrator  as  such  after  the  death  of  the  iutestate,  or  held  by 
him  between  that  time  and  the  time  of  his  appointment  as  such 
administrator,  because  there  was  not,  during  those  periods,  any 
person  to  whom  the  administrator  could  safely  pay  over  the 
inoneys,  the  right  to  them  beiug  in  litigation  in  Scotland  between 
riral  claimants,  and  there  being  nothing  to  show  that  the  admin- 
istrator was  not  at  any  moment  ready  to  account  and  pay  over 
the  money.  That  he  coijld  not  invest,  as  the  period  when  be 
^)ght  pe  palled  on  to  pi^y  ^tut  nqpertaiiiy  depending  upon  the 


issue  of  the  litigation ;  and  that  it  does  not  appear  that  any  of 
the  parties  interested  ever  called  upon  him  to  invest  the  moneys. 

4th.  That  the  defendants  are  not  liable  for  interest,  since  the 
death  of  the  administrator,  without  proof  of  sufficient  assets  to 
meet  the  claim.  * 

5th.  That  the  Master's  mode  of  computing  interest  was  errone- 
ous in  deducting  the  payments  from  the  receipts  in  each  year  and 
calculating  interest  on  the  balance  from  the  end  of  the  year,  and 
that  he  should  have  calculated  interest  upon  the  receipts  and 
payments  respectively  and  severally  from  their  dates. 

6th.  That  no  case  is  made  by  the  pleadings  or  otherwise  for 
taking  the  account  with  rests,  or  charging  at  the  most  more  than 
simple  interest. 

7th.  That  a  reasonable  eommission  should  be  allowed  to  the 
administrator's  esUte,  and  the  Master  has  found  that  five  per 
cent,  on  the  gross  receipts  would,  in  his  opinion,  be  a  fair  allow- 
ance therefor. 

The  cross  appeal  claims  that  the  account  should  haTe  been 
taken  with  rests,  and  that  the  master  should  not  have  made  any 
report  about  allowance  as  commission. 

The  facts  necessary  to  the  determination  of  the  question  thus 
raised  may  be  shortly  stated  as  follows : — 

Alexander  Wood,  the  intestate,  for  many  years  a  re^ident  in 
this  city,  in  the  spring  or  summer  of  1842,  proceeded  to  Scotland, 
where  he  remained  till  his  death,  in  the  month  of  September, 
1844.  At  the  time  of  his  departure  from  Canada,  he  owned  a 
large  real  eatate  in  the  country,  and  had  a  deposit  at  his  credit 
iq  the  Bank  of  Upper  Canada,  in  Toronto,  amounting  to  about 
£1888.  Prior  to  leaving,  and  about  the  21st  of  May,  1842,  the 
intestate  prepared  a  memorandum  of  instructions  addressed  to 
two  of  his  most  intimate  friends,  Mr.  Crookshank,  the  administra- 
tor, and  Mr.  Gamble,  in  which,  after  thanking  them  for  their 
kindness  in  haTing  undertaken  to  look  after  his  property  in  his 
absence,  (which,  it  seems,  was  not  intended  to  be  permanent,)  he 
enters  into  details  of  Tarious  matters,  and  among  them  states : — 
''  A  considerable  sum  of  money  stands  at  my  credit  in  the  Bank 
of  Upper  Canada,  which  I  was  or  am  authorised  to  inTest,  and 
had  intended  to  do  so  in  goTernment  debentures,  but  there  are 
none  such  In  the  bank  at  present :  it  baa  to  be  at  command  on 
short  notice,  or  I  could  hare  got  ample  securitT  for  the  use  of  it, 
as  money  seems  much  wanted  at  present,  but  it  is  necessary  that 
I  shall  haTe  it  in  my  power  to  pay  it  out  at  any  time  when  called 
for,  though  perhaps  it  may  be  permitted,  or  part  of  it  may  be 
permitted  to  lie  for  some  time  if  well  secured,  and  the  interest 
reguli^ly  paid ;  but  of  this  I  am  not  certain.  At  my  credit 
stands  about  £1800,  and  Mr.  Webster  has  promised  to  pay  Mr. 
Gamble  the  debt  due  by  him  as  he  can  spare  the  money.  Should 
I  require  the  money  timely  notice  will  be  given."  Whether  this 
last  sentence  refers  to  the  deposit  or  to  Webster's  debt,  or  to  both, 
is  not  very  clear.  Again,  he  says,  **  my  dividends  at  the  bank,  if 
any  are  declared,  will  be  due  in  July,  and  a  special  power  of 
attorney  being  required  for  the  purpose  of  discharging  the  bank, 
I  have  filled  up  one  to  Mr.  Crookshank.  These  will  enable  yon 
to  satisfy  any  outlay  called  for  on  my  account."  Mr.  Crookshank 
and  the  intestate  appear  to  have  continued  on  the  most  friendly 
terms  to  the  last,  and  the  utmost  confidence  seems  to  have  been 
reposed  by  one  in  the  other.  Both  were  men  of  large  properties, 
and  appear  to  have  been  most  intimate  associates  for  years,  and 
Mr.  Crookshank  appears  to  have  undertaken  the  duty  of  looking 
after  his  friend's  affairs  in  1ms  absence  from  pure  friendship,  and 
not  from  any  expectation  of  reward,  and  so  far  as  I  can  see  he 
discharged  that  doty  most  faithfully  and  honourably.  The  per- 
sonal property  of  the  intestate  is  alone  in  question  here.  A  great 
many  letters  from  the  intestate  to  Crookshank,  and  extracts  of 
letter?,  (the  originals  not  being  forthcoming,)  from'  the  latter  to 
the  former,  reaching  down  to  within  a  month  of  his  death,  are  put 
in.  The  first  in  date  is  one  of  the  6th  September,  1842,  written 
by  the  intestate,  and  in  which,  after  alluding  to  a  previous  letter 
of  the  20th  of  Aug^st,  he  says :  <*  my  deposit  in  that  institution 
(meaning  the  Bank  of  Upper  Canada)  is  too  large  to  be  Ijing  Idle, 
if  it  can  be  properly  placed  out  at  interest  for  a  time,  the  pro- 
ceeds will  aid  mc,  for  I  am  not  without  the  need  of  it,  times  are 
so  hard  here." 
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On  the  17th  of  Octdber  the  intestate  writes :  **  I  hare  jnst  had 
the  pleasure  of  your  different  respected  letters  of  the  28rd  and 
26th  altimo.  Mine,  despatched  only  three  days  ago  will,  in  a 
meastire,  haye  anticipated  yonr  wish.  Mj^  deposit  in  the  bank  is 
idle  there,  and  I  wished  of  yon  to  take  the  trouble  of  getting  it 
intested  so  as  to  bring  me  something.  Now,  as  you  can  employ 
it  so  as  to  senre  you,  I  shall  be  quite  pleased. if  you  do  so  to  the 
extent  you  require.  It  will  be  serring  me  quite  as  I  wish."  On 
the  26th  of  October  the  intestate,  after  stating  the  receipt  on  the 
17th  of  the  letters  already  referred  to,  says,  '*  on  tiie  day  yours 
got  here,  I  immediately  answered  them  in  a  few  lines,  to  say  that 
any  thing  of  mine  in  the  Bank  of  Upper  Canada  is  completely  at 
your  sertice.  The  time  was  short,  but  I  hope  my  previous  letter 
would  answer  the  purpose."  On  the  22nd  of  October,  by  the 
extract  produced,  Mr.  Grookshank  appears  to  have  written  to 
Mr.  Wood  on  a  variety  pf  matters,  and  among  them  the  bank 
deposit,  and  proposes  to  take  all  the  intestate's  funds  for  two  or 
three  years,  and  offiers  a  mortgage  in  seeurity.  He  had  not  then, 
of  course,  received  the  letter  of  the  seventeenth  of  October,  and 
the  contents  of  the  letters  therein  alluded  to  are  not  shewn,  though 
they,  or  one  of  them,  evidently  contained  a  proposal  to  take  £e 
money.  On  the  24th  of  November,  Grookshank  appears  again  to 
have  written  that  it  would  have  been  an  accommodation  to  him- 
self to  have  got  the  deposit,  proposing  several  turmn  and  lots  by 
way  of  mortgage  and  security,  and  expressing  a  wish  thai  the 
mortgage  should  not  be  registered,  and  stating  that  the  deposit 
was  £1886  2s.  lid. ;  that  a  dividend  of  £62  had  been  received, 
out  of  which  some  small  payments  had  been  made,  and  that  Mr.' 
Wood's  cheque  would  be  required  to  draw  the  money.  On  the 
80th  of  November  the  intestate  writes :  **  the  particular  matter 
interesting  to  yourself  was,  I  presume,  satbfaotorily  anticipated 
by  my  former  letters.  I  think  the  powe^  I  left  you  (meaning  the 
memorandum  of  instruction)  would  be  sufficient  to  enable  yon  to 
draw  out  of  the  bank.  Then  I  suppose  my  dividend  at  last  time 
was  placed  at  my  credit,  with  ten  pounds  from  Captain  Maeanlay, 
would  be  £62 ;  the  dividend  on  insurance  stock  only  a  few  shil- 
lings."   On  the  19th  of  December,  1842,  Wood  writes:  «<Mr. 

's  letter  does  propose  to  borrow  my  funds  in  the  bank. 

I  have  written  to  him  that  I  had  requested  of  yon  to  invest  these 
funds  three  months  rince.  I  think  the  power  of  attorney  will 
enable  yon  to  draw  out  by  cheque  my  deposit.  It  would  be 
rather  haiardous  to  enclose  one  in  a  letter  from  this.  If  I  should 
surprise  you  sooner  than  expectation  it  will  be  neoessary  tot  me 
to  have  some  funds  at  my  command,  as  times  here  are  so  bad.  I 
see  you  state  exactly  the  amount  at  my  credit  in  the  bank  wlien  I 
left ;  of  course  the  dividends  would,  and  I  hope  will  be  paid.  Of 
course  any  demands  made,  you  will  be  so  good  as  to  discharge, 
though  I  know  of  none  except  taxes  and  any  little  matter.  Fen- 
wick  (a  servant  left  in  charge  of  his  house)  may  need  to  keep 
things  a  little  to  rights.  *The  Patriot'  (newspaper)  of  course 
once  a  year."  On  the  fifteenth  of  December,  1842,  Wood  writes : 
**  I  shall  be  glad  to  hear  that  the  business  with  respect  to  money 
transactions  has  ftilly  answered  yonr  wishes." 

On  the  26th  of  Januaiy,  1848,  the  intestate  writes,  «I  would 
send  you  a  cheque  on  the  bank  if  I  was  not  sure  the  cashier 
would  have  no  hesitation  in  answering  your  own  under  the  power 
of  attorney  I  left,  for  it  was  intended  to  enable  you  to  do  so  in 
case  I  required  a  remittance.  I  kept  an  exact  copy  of  the  power." 
And  he  enclosed  him  a  letter  to  Mr.  Ridout,  cashier  of  the  bank, 
instructing  him  to  honour  Mr.  Crookshank's  cheque  for  all  or  any 
part  of  the  money  standing  at  his  credit 

On  the  28th  of  March,  1848,  the  intestate  writes,  "My  last 
covered  a  note  to  the  cashier  of  the  Bank  of  Upper  Canada,  though 
I  am  pleased  you  have  done  without  it.  I  do  not  wish  any  deposit 
in  my  name  in  the  Bank  of  Upper  Canada ;  if  you  do  not  want  it, 
get  it  invested  in  some  other  safe  way,  to  be  at  my  call  when 
neceseary."  And  he  asks  Grookshank  to  draw  a  small  diridend 
from  the  assurance  company.  On  the  24th  of  May,  1848,  the  in- 
testate writes :  **  I  shall  be  glad  that  yon  have  received  all  my 
deposit,  as  I  could  not  afford  to  leave  it  at  such  risks,  though  this 
is  between  ourselves.  Would  you  advise  to  sell  out  ?  "  alluding  to 
his  bank  stock.  On  the  29th  of  April,  1844,  the  intestate  writes 
a  long  and  affectionate  letter  on  various  subjects,  part  of  them 
buainess,  and  expresses  his  wish  to  be  again  in  Toronto,  but  fears 


it  cannot  be  realised  in  that  year.  On  the  18th  of  August,  in  tb« 
same  style  and  about  many  matters,  is  written  the  last  letter  from 
Wood  to  Grookshank.  It  contains  this  passage :  "  I  also  mention 
to  Mr.  G.  that  you  will  be  remitting  me  money,  and  if  any  of  ray 
own  remains  in  his  hands  to  give  it  to  you,  that  one  remittanee 
may  swve.  •!  shall  hereftfter  inform  yon  how  ranch  I  want ;  so  if 
he  offers  you  any,  take  it "  *<  He  says,  suffering  it  to  remain, 
they  will  pay  me  interest  for  it."  In  the  following  month,  as 
already  stated,  Mr.  Wood  died.  Mr.  Grookshank  died  in  the  year 
1869. 

Had  these  two  old  fond  friends  lived  to  come  together  agaioi 
doubtless  they  would  have  settled  all  matters  between  them 
without  the  intervention  of  any  third  party.  They  have  gone,  and 
the  court  is  employed  in  adjusting  the  same  matters,  and  those 
whioh  have  naturally  grown  out  of  them,  between  th«.r  respeetive 
representattves. 

A  general  power  of  attorney,  dated  the  27th  of  Deoember, 
1844,  from  several  persons  named  Barolsy,  and  firora  some 
others,  eUdmlng  to  be  next  of  khi  and  co-heirs  of  the  intestate, 
was  executed  in  favour  of  Mr.  Grookshank.  What  pretenoe 
of  right  these  parties  made  does  not  appear :  they  were  probably 
the  rival  claimants  to  Mrs.  Farrell,  whose  title  to  the  intestate's 
real  property  seems  to  have  been  established  at  the  close  of  the 
year  1860.  About  the  same  time  an  arrangement  seems  to  have 
been  come  to  among  the  relatives  of  the  deceased  as  to  the  distri* 
bution  of  his  personal  estate,  though  not  perfected  till  some  time 
afterwards.  About  the  27th  of  Deoember,  1846,  the  bill  alleges, 
and  it  is  not  denied,  Mr.  Grookshank  took  out  letters  of  adminis* 
tratlon  to  Wood's  estate ;  npon  whose  request,  unless  under  the 
first-mentioned  power  of  attorney,  does  not  appear.  On  the  death 
of  Mr.  Grookshank,  and  about  the  19th  of  Febraary,  1860,  the 
late  Mr.  Ewart,  who  for  some  years  previously  had  been  acting  as 
agent  for  the  heiress  and  next-of-kin,  obteined  administration  de 
b&nk  now,  at  the  instance  of  the  next-of-kin  of  the  intestate,  and 
instituted  the  present  suit,  which,  on  his  death,  after  decree  made, 
was,  on  the  21st  of  December  last,  rerived  in  the  name  of  the 
present  plaintiff  as  successor  in  the  administration  d$  bom$  mm. 
The  master'a  report  was  made  on  the  9th  of  May,  1862.  A  gene- 
ral power  of  attorney  to  manage  all  the  intestate's  real  and  per- 
sonal estate,  to  receive  rents,  get  in  and  collect  debts  and  moneys 
due  him,  &o.,  and  dated  the  26th  of  March,  1846,  was  executed 
by  Mrs.  Farrell,  and  sent  to  Mr.  Grookshank.  Another  power  of 
attorney  from  the  same  claimant,  dated  the  14th  of  Btarch,  1860, 
and  relating  exolnrively  to  the  real  estate,  was  also  Aimlshed. 

As  I  have  already  stated,  the  rights  of  the  several  claimants  to 
the  intestate's  real  and  personal  estate  do  not  appear  to  have  been 
settled  to  the  end  of  the  year  1860;  and  the  arrangement  in 
regard  to  the  personalty  not  oompleted  probably  till  the  beginning 
of  the  following  year.  On  the  9th  of  November,  1860,  a  letter 
from  Mr.  John  Falooner  and  Mr.  James  Edmund,  representing, 
together  apparently,  those  interested  in  the  personal  estate,  is 
written  to  Mr.  Gro^ahank  in  the  following  words : 

*•  Aberdeen,  9th  November,  1860. 

**  Dear  Sir, — ^It  is  a  long  time  sinee  we  last  addressed  yon.  We 
have  satisfaction  in  now  eommunieating,  that  all  opposition  has 
been  withdrawn  to  the  olaims  of  our  clients  to  the  estate  of  Mr. 
Wood.  In  writing  together,  we  write,  as  you  are  aware,  with 
regard  to  the  personal  estate  only ;  and  as  to  that  property,  the 
forms  are  in  progress,  and  will  be  shortly  elosed,  for  declaring  ttie 
right  to  it  of  one  of  our  olients.  In  that  riew  it  will  be  convenient 
to  prepare,  in  other  respects,  for  the  transmission  hither  of  the 
ftinds  whioh  are  abroad.  And  it  will  advance  us  a  step,  if  yon 
will  be  80  good  as  said  us  now  an  account  of  the  matter,  as  it  pre- 
sentiy  stands.  Be  eo  good  also  as  inform  us  what  form  of  dis- 
charge you  win  require,  when  aooonnting  to  us  as  the  representa- 
tives of  the  relations  on  both  sides  of  the  deceased. 

*<  We  are,  dear  Sir,  yours  truly, 
(Signed)  '*  JoRN  Falooitbl. 

(Signed)  "  Jaius  Edhurd. 

<*  The  Hon.  Qto,  Grookshank,  Toronto." 

Up  to  this  time,  no  account  of  the  personal  estate  appears  to 
have  been  asked  for,  no  enquiry  in  respect  of  it  made,  no  direction 
given.  All  parties  seem  to  have  rested  satisfied  with  Mr.  Crook- 
shank's  management  and  responsibility.    About  the  beginning  of 
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Ihe  year  1848,  as  well  as  I  ean  asoerUin,  Mr.  Crookshank,  under 
the  authoritj  gWen  him  by  the  intestate,  drew  from  the  bank  the 
deposit  so  often  referred  to,  of  £1,888.  And  the  qaestion  of 
interest  arises  first  as  to  it.  Bitfore,  however,  expressing  an 
opinion  thereon,  it  may  be  well  to  dispose  of  oertain  questions 
preliminary  as  well  as  teohnioal  and  formaL  I  think  there  is 
nothing  in  the  first  objection  that  the  administrator  de  bank  non 
oannot  claim  interest  on  such  allowances  as  the  court  will  make 
for  breach  of  trust  in  his  predecessor.  He  is  appointed  in  succes- 
sion to  act  for  the  court,  which  empowers  him  in  getting  in  all 
that  properly  belongs  to^  or  ean  be  (daimed  for,  the  intestate's 
estate,  and  which  the  administrator  has  neglected  to  get  in. 
Both  the  administrator  and  his  successor  merely  act  for  the  eourt — 
are  both  accountable  to  it ;  and  the  one  and  the  other  can  be  made 
accountable  in  this  court,  and  can  seek  the  aid  of  this  court  in  the 
administration.  If  there  be  any  oljection  to  the  claim  of  the 
administrator  de  bwUa  non*  it  must  be  this,  that  the  adsunistrator 
tie  6eiitt  fHm  cannot  call  the  estate  of  the  deceased  administrator  to 
account,  but  that  this  can  only  be  done  by  the  court,  or  under  the 
authority  of  the  court,  which  has  appointed  ium.  The  oljection 
cannot  be  that  the  administrator  d«  bonU  non  does  not  represent 
the  next  of  kin  as  fully  as  the  original  administrator,  for  his  office, 
his  duty,  his  author!^,  his  mode  of  appointment  from  the  same 
power,  is  precisely  similar.  But  that  oljeeti^n  has  not  been  made ; 
a  decree  for  an  account  has  been  consented  to ;  and  were  the  pmnt 
a  debatable  one,  I  am  not  now  at  liber^  to  oonrider  it,  but  must 
treat  the  estate  of  the  deceased  administrator  as  accountable  at  the 
suit  of  the  plaintiif.  The  second  otti^^on,  and  so  much  of  the 
slith  as  relates  to  the  Readings,  are  answered  by  the  pronsions  of 
section  18  of  general  order  £2,  of  the  court,  and  by  the  deoree 
itself.  The  fourth  o1^|ection  is  displaced  by  the  decree,  which 
states  that  the  defendants  admit  assets  of  the  said  Geo.  OroekdMok 
come  to  their  hands  suffident  to  pay  the  plaintiif 's  claim;  that 
claim  beings  of  course,  whatever  the  plaintiif  can  make  hisMclf  out 
entitled  to  under  the  decree,  according  to  the  practice  and  law  of 
the  court.  It  thus  differs  from  the  case  J>avenport  t.  Stafford^  14 
Bear.  819. 

Then,  as  to  this  depodt  of  £1888,  which,  with  the  InteoUte** 

r^rmission,  Crookshank  drew  from  the  bank  and  used.  It  was 
diink,  lookittg  at  the  correspondence,  the  intenUon  and  under- 
standing of  both  parties  that  Crookshank  should  pay  interest  fbr 
it,  and  yet  the  intestate  nerer  appears  to  haTO  applied  fbr  or 
received  any  interest  on  this  sum.  It  is  doubtftil  whether  it  was 
his  own  money.  His  allusion  to  it  In  the  nemormBdum  of  instruc- 
tions would  imply  that  it  was  not.  He  states  that  it  must  be  kept 
on  call  or  short  notice.  He  refused  to  invest  it  on  mortgage ; 
and  he  lets  Crookshank  ha¥e  it  witlwrat  mortgage,  though  the  latter 
appears  at  one  time  to  have  offered  him  such  security  if  he  could 
get  the  money  for  two  or  three  years.  Still,  he  writes  to  have  the 
money  invested  so  as  to  bring  lilm  in  something,  though  it  is  to  be 
called  in  on  short  notice;  and  he  seems  rejoieed  when  Crookshank 
has  taken  the  use  of  it,  as  he  evidently  considers  it  safe  with  him, 
and  to  produce  something.  Money  held  on  call  would  not  generally 
yield  the  same  rate  of  interest  as  that  borrowed  for  a  fixed  period, 
and  yet  I  do  not  know  what  rate  of  interest  other  than  six  per 
cent  can  be  charged  in  the  absence  of  any  arrangement  by 
Crookshank  with  the  intestate  for  a  lesser  sum,  and  of  any  evidence 
shewing  any  other  usual  rate.  I  think  he  must  bo  so  charged 
during  the  intestate's  life.  The  time  at  which  this  sum  was  re- 
oeiTod  does  not  Teiy  dearly  appear,  nor  whether  in  one  sum  or 
several  sums.  If  Uie  latter,  •  time  should  be  ascertained  tcom 
which  interest  should  be  charged,  considering  that  the  money  was 
to  be  on  call.  I  think  that  as  six  per  centum  is  to  be  char^sd,  it 
would  be  but  fair  to  charge  interest  only  from  the  time  when  the 
last  of  the  sums  was  drawn  out,  if  it  was  all  taken  within  a  short 
time.  On  the  other  sums  received  during  the  intestate's  life-time, 
I  think  no  interest  should  be  during  that  period  charged,  for  it  is 
erident  that  the  intestate  intended  Crookshank  to  hold  these  moneys 
for  the  discharge  of  any  claims  payable  by  him,  and  to  be  remitted 
to  him  at  any  moment  he  might  require  a  remittance.  Neither, 
of  course,  should  any  interest  be  allowed  on  payments  made  during 
the  same  period  except  where  snd  on  so  much  as  they  exceed  the 
amount  in  hand  to  meet  them. 
This  disposes  of  the  subject  of  interest  down  to  the  Intes- 


tate's death,  and  it  is  now  to  be  conndered  how  it  is  to  be 
dealt  with  during  the  four  subsequent  periods.  The  1st,  firom 
that  death  down  to  the  time  letters  of  administration  were  ob- 
tained by  Crookshank.  The  2nd,  from  that  period  down  to  Uie 
year  1851,  when  the  rightful  oLaimants  were  ascertained.  The 
8rd,  firom  that  time  down  to  the  institution  of  this  suit.  And 
the  4th,  during  the  pendency  of  the  suit  until  the  final  order  for 
payment  shall  have  been  made.  I  hare  made  this  division  of  time 
beeaase  the  leained  counsel  for  the  defendants  contended  that 
different  rules  might  be  applied  to  them  respectively.  On  looking 
at  the  accouniB,  it  does  not  appear  that  the  administrator  received 
any  thing  ftrom  the  death  of  the  inieetate  until  alter  letters  of 
administration  were  granted  to  him,  but  he  retained  daring  that 
period  the  deposit  of  £1888 ;  and  as  I  have  already  found  that  he 
was  to  psJT  interest  for  It,  he  must  during  this  period  be  charged 
stiU  wiUi  interest  in  the  same  way  as  if  the  debt  was  owing  to  the 
intestate's  estate  by  a  third  party.  And  so,  throughout  the  sub- 
sequent periods  enumerated  untU  the  money  was  refanded.  It  is 
quite  true  as  to  it  as  well  as  to  other  moneys  received  and  held  by 
the  administrator  during  the  second  of  those  periods  that  there 
was  no  one  to  whom  he  could  have  paid  them  over,  and  that  it 
was  uncertain  when  he  might  be  called  upon  for  them.  An  ad* 
ministrator  in  such  a  case  is  in  an  awkward  position,  but  I  have 
found  no  case  which  has  decided  that  this  is  a  sufficient  excuse 
for  his  retaining  moneys  in  his  hands  uninvested,  or  a  good  reason 
for  not  charging  him  with  interest  on  the  moneys  of  the  aetata 
which  he  has  used.  In  Ensland  he  has  no  difficulty  in  n^ng 
investments,  as  he  can  purchase  government  securities  in  the  mar- 
ket every  day.  Here  there  is  greater  difficulty,  and  the  only  oonrse 
I  think  which  can  be  properly  taken  is  when  a  certain  amount, 
such  as  one  would  think  suffiment  te  offer  as  a  loan,  has  aooumu- 
lated  in  his  hands  to  allow  the  administrator  a  reasonable  Ume  to 
seek  a  safe  investment ;  and  if  he  shall  not  have  made  one,  then, 
MIer  the  lapee  of  that  time,  to  charge  him  with  interest  unless 
he  can  shew  that  he  has  used  all  proper  deligence  to  obtain  an 
investment,  and  has  fiailed,  and  that  he  has  not  himself  nnod  the 
money.  If,  while  the  parties  entitied  te  the  estate  are  unluiown, 
the  administrator  makes  investments  of  such  a  character  as  this 
court  sanctions,  those  parties  on  establishing  their  titie  eannot 
complain  that  the  money  is  so  invested  and  is  not  in  specie  ready 
to  their  hand.  Looking  at  the  position,  then,  in  which  thin  estate 
stood,  the  cUsoretion  with  which,  during  their  pendency  of  the 
litigation,  Mr.  Crookshank  appears  to  have  been  intrusted  by  the 
claUnantfl^  and  the  absence  as  already  remarked  of  aqy  dealra  by 
them  that  any  of  the  moneys  should  be  hung  up  in  investments, 
and  the  expectation  ^parent  in  the  letter  of  the  7th  of  November, 
1850,  that  the  funds  were  in  a  state  to  be  transmitted  so  noon  as 
aU  legal  formalities  for  confirming  the  titie  of  the  next  kin  to  them 
had  been  completed,  I  think  the  master  exercised  a  fair  judgment 
in  charging  the  administrator  with  interest  from  the  end  only  of 
the  year  in  which  the  receipts  had  accumulated,  after  deducting 
the  payments  in  that  year,  wlien  such  balance  amounted  to  a  sum 
sufficient  for  an  ordinary  investment,  which  could  hardly  be  less 
than  £100.  When  a  balance  equal  to  at  least  that  sum  was  not 
in  hand,  it  might  well  be  carried  on  Into  the  next  year,  and  until 
in  the  receipts  of  that  year,  a  sufficient  accretion  had  been  made 
to  call  for  an  investment  fVom  the  time  when  the  parties  entitied 
to  the  moneys  were  ascert^ned,  and  reasonable  time  had  elapsed 
for  arranging  with  them  what  was  to  be  done  with  the  estate 
belonging  to  them,  and  how  it  was  to  be  transmitted  or  inTcsted, 
the  estate  of  the  administrator  must  be  charged  with  interest  on 
all  moneys  then  in  his  hands,  or  afterwards  recoTcred  and  held  by 
him  without  the  assent  of  the  parties  entitied  thereto,  except  for 
such  reasonable  time  of  course  as  would  be  necessaij  for  their 
payment  orer,  or  transmission ;  and  ftom.  the  time  of  Mr.  Bwart's 
authority  to  act  for  the  next  of  kin,  and  to  receive  tlieir  property, 
being  established  and  made  known  to  the  administrator,  there 
could  of  course  be  no  difficulty  in  paying  over  the  moneys  In  hand, 
or  as  required  fh>m  time  to  time.  On  the  4th  of  October,  1861, 
Mr.  Crookshank  transmitted  to  the  agents  in  Sootiand  of  the  next 
kin,  a  bill  of  exchange  for  £2500  sterling,  amounting  to  upwards 
of  £8000  currency,  and  as  it  Is  not  certidn  at  what  time  m  that 
year  the  rights  of  these  parties  were  finally  fixed,  I  eannot  say 
that  there  was  any  unreasonable  delay  in  transmitting  those 
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moneySy  ehurgeable,  as  they  were,  iritli  intereal    Mr.  Crookshank 
may  hare  thoaght  and  oonsidered  that  this  waa  all  he  owed. 

He  had  now  become  an  old  man,  and  during  the  reeidne  of  his 
life  was  mnch  enfeebled  by  age  and  growing  infirmities,  and  for 
some  time  before  his  death  was  qaite  imbecile.  It  does  ;not  ap- 
pear that  he  was  engaged  in  business  at  any  time,  or  thai  he  was 
other  than  a  gentleman  of  property  living  on  the  means' which  it 
afforded  him.  I  have  said  already  that  Mr.  Crookshank  appeared 
to  haye  discharged  his  Tolnntary  duty  to  his  friend,  the  intestate, 
most  faithftilly,  and  I  see  nothing  in  his  dealings  with  the  estate, 
after  he  assumed  to  be  its  administrator,  from  which  I  should  infer 
that  he  intended  to  act  otherwise,  although  he  has  rendered  him- 
self liable  to  charges,  which  from  the  relation  in  which  he  had 
stood  to  the  intestate,  and  fr*om  a  mistaken  notion  of  his  own 
obligations,  he  might  probably  hare  considered  himself  free.  I 
have  seen  nothing  to  shew  that  Mr.  Crookshank  would  himself 
have  declined  to  account  for  the  money  which  he  borrowed  from 
the  estate  with  interest  upon  it.  Indeed  Mr.  Ewart  says  that  he 
noTcr  heard  of  that  pretence  till  lately. 

The  defendants  were  not  parties  to  the  transaction,  and  were 
ignorant  of  it  in  its  inception,  and  cannot  be  said  to  have  impro- 
perly raised  the  question  as  guardians  of  their  testator's  estate. 
For  the  delays  which  have  occurred  of  late  years  in  the  not 
rendering  of  proper  accounts,  and  the  paying  oyer  of  any  balance 
which  on  these  adQustments  might  be  found  due,  though  legally 
he,  Crookshank,  cannot  be  oonsidered  morally  responsible.  His 
agents,  ttom  Mr.  £wart*s  etidence,  are  eyidently  to  blame ;  and 
although  it  may  be  unfortunate  for  the  estate  that  the  evidence  of 
McLean  has  not  been  procured,  still  I  think  the  master  wouldfaot 
have  been  justified  in  further  delaying  this  report  for  IL  The 
defendants  hare  waited  taking  the  risk  of  his  return  to  the  country 
instead  of  examining  him  abroad,*and  they  must  abide  by  it. 
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I  haTS  hot  failed  to  consider  the  objection  that  this  is  a  bill  for 
an  account  of  Mr.  Crookshank's  transactions,  as  administrator, 
and  not  as  agent  of  Wood  in  his  life-time ;  but  I  think  the  latter 
are  necessarily  invoWed  in  the  other,  for  it  was  his  duty  as  ad- 
ministrator to  call  himself  to  account  with  himself  as  agent 

Mt  Crooks  insisted  again  at  the  close  of  the  argument  that  the 
Master's  mode  of  computing  interest  was  wrong,  and  that  interest 
sboiUd  be  calculated  on  payments  and  receipts  from  time  toUme; 
and  Mr.  McLennan,  for  the  plaintiff,  assented  to  it.  If  the  defen- 
dants still  wish  for  this  mode,  I  will  ordOr  it,  though  I  have 
already  stated  I  would  not  have  subjected  the  estate,  under  the 
oircumstanees,  to  such  a  rigid  rule.  The  claim  fbr  exemption 
from  interest  during  the  pendency  of  this  suit  cannot  be  maintained. 
An  accountteg  party  runs  the  risk  of  a  report  in  his  fhvour,  or  a 
balance  being  fbund  against  him ;  he  ought  to  know  the  state  of 
fais  own  accounts,  and  what  moneys  he  has  ifi  hand,  and  if  he 
disputes  his  indebtedness  he  must  be  charged  with  inteteftt  on  any 
balance  fbund  against  him. 

I  think  the  ctoss  appeal  must  be  dlsniiased.  This  is  not  a  ease 
for  compound  interest;  and  any  calculation >of  the  master  which 
would  charge  it  should  be  disallowed.  There  has  been  here  no 
wasting  of  the  funds ;  no  trading  with  them ;  no  concealment  of 
receipts ;  no  making  of  profits  with  them ;  no  delaying  in  account- 
ing or  paying  over,  which  can  be  considered  the  fault  of  the  ad- 
ministi^ator  himself,  though  legally  responsible  for  the  neglect  of 
his  agents.  I  think  also,  it  is  a  proper  case  for  the  allowance  Of 
a  commission.  lu  all  the  powers  of  attorney  referred  to,  k  rea- 
sonable compensation,  or  as  the  Scotch  phrase  used  exptesses  it, 
•<  gratification"  for  the  services  of  the  admiuistrator  is  guaranteed 
him,  and  I  thitik  under  the  18th  section  of  the  General  Order 
before  referred  to,  the  master  was  right  in  reporting  upon  it, 
though  perhaps  it  Will  be  more  proper  to  allow  the  sum  tecom* 
mended  on  ^e  hearing  6n  frirth^r  directions  than  now. 

t  have  carefully  considered  all  the  cases  cited  on  the  argument, 
and  I  cannot  but  feel  that  there  will  be  often  difficulty,  and  some- 
times great  harshness  in  applying  rigidly  in  this  country,  the 
rules  usually  adopted  in  England.  I  say  usually,  because  they 
meet  there  with  frequent  relaxation,  and,  as  they  should,  in  no 
case  more  often  than  when  there  has  been  a  totol  absence  of  mah 
fidtt  in  the  administrator. 


{tUporied  fiy  Bobim  A.  Hiuutoir,  S04., 
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It  Is  the  duty  of  ft  Judge  hiarlng  aa  application  finr  dlaharge  from  eastodj  oa 
haheoi  oorpuif  where  a  penoa  Is  restrained  of  liberty  tinder  a  statnte,  to  dla* 
charge  the  penxm,  vnleai  satisfled  by  uneqatroeal  imds  in  the  statnte  that 
the  Impiiflenineiit  ia  wartaatsd  by  the  slafente. 

A  cottTicUon  under  Oon.  Stat  Oaun  cap.  IM,  for  keeping  *  house  of  ffl-fluDBei  or 
being  an  inmate  of  snch  a  honset  adjudicating  that  the  accused  should  pay  a 
fine  of  |S0  Jbrthwith,  and  be  Imprisoned  for  three  BO!nth«,  unless  the  fine  be 
sooner  paid,  is  not  warrant'  d  by  see.  Id  of  the  statute. 

(Cbamhsfa,  Dwember  90^  IStt.) 

On  18th  December  last,  upon  the  application  of  Ellia  Slater  and 
Catharine  Wells,  two  prisoners  in  the  common  gaol  of  the  county 
of  Wentworth,  Mr.  Justice  Morrison  ordered  the  issue  of  a  writ 
of  habeat  eorjnu  ad  tubjioiendum  out  of  the  ceort  of  ConOBOo  Pleas. 

The  writ  was  in  the  following  form  :— 

[L.  8.]         YlOTOBIA,  &c. 

To  the  keepet  of  our  common  gaol  in  and  for  our  county  of 
Wentworth : 

We  command  you,  that  tou  hat^  before  the  Honorable  William 
HentT  Draper,  G.B.,  Chief  Justice  of  our  CouH  of  Common  Pleas 
for  Upper  Canada,  at  Torouto,  or  other  the  presiding  Judge,  in 
Judge's  Chambers,  at  Osgoode  Hall,  in  the  said  city  of  Toronto, 
immediately  after  the  re^pt  of  this  our  writ,  the  several  bodies 
of  Elisabeth  Slater  and  Catharine  Wells,  being  committed  to,  and 
detiuned  in  your  custody'as  it  is  sidd,  together  with  the  day  and 
cause  and  days  and  causes  of  their  being  severally  taken  and 
detained,  by  whatever  names  they  may  called  therein,  to  undergo 
all  and  singular  such  matters  and  things  as  our  eiUd  Chief  Justice 
or  other  the  Judge  sitting  in  Judge's  Cnambers  as  aforesaid  shall 
then  and  there  consider  of  and  concerning  tiiem  the  said  Elixa 
Slater  and  CaUiarine  Wells,  or  ^either  of  them,  in  this  behalf. 

Witness,  &c. 

(Signed)  L.  Hbtdbb. 

Pet  Statutum  trieuitno  primo  Caroli  Secundi  RegU,  \  * 

Jos.  C.  MOBBISOB,  J.       j 

On  19th  December  last* the  writ  was  returned. 

The  return  annexed  to*the  writ  was  in  the  following  form ; — 

I,  George  Jamieson,  of  the  city  of  Hamilton,  keeper  of  the  com' 
men  gaol  of  the  county  of  Wentworth,  to  whom  the  herewith 
annexed  writ  has  been  directed,  do  hereby  humbly  certify,  that 
in  obedience  to  the  said  writ  I  have  present  tiie  bodies  of  Elisa 
Slater  and  Catharine  WelUi  thenln  named,  together  with  the  day 
of  their  commitment  and  cause  of  tlieir  detention  in  my  custody, 
a&d  that  such  day  and  cause  will  more  fully  appear  by  the  vrar* 
rants  of  commitment  hereunto  annexed,  marked  with  the  letter  B, 
under  and  by  virtne  of  which  warrants  the  said  SHi a  Slater  and 
Catharine  Wells  are  and  have  been  detained  in  my  custody  at 
hard  labor. 

(Signed)  Obo.  jAimsoH, 

K0eptr  of  anid  Oaol, 

Annexed  were  two  sets  of  warrants  of  commitment  bearine  date 
on  the  same  day.  The  second  set,  though  in  no  way  referring  to 
the  first,  were  eridently  eubetttuted  for  the  first --the  first  being 
defecUve  in  several  respects. 

The  second  or  amended  warrant,  under  which  Elixa  Slater  was 
detained  In  custody,  was  in  the  following  form : — 
CiTT  Of  Haxxltob,   \       To  the  Chief  of  Police,  or  any  constable 
TO  WIT :  j    of  the  city  of  Hamiltouy  and  to  the  keeper 

of  the  gaol  of  said  city : 

Whereas,  Eliia  Slater  was,  upon  the  complaint  of  George 
Graham,  police  constable  of  said  ci^,  duly  oonrioted  before  me, 
G.  H.  Armstrong,  Police  Magistrace  of  the  said  city,  for  that  she 
on  the  third  day  of  December,  1862,  in  the  said  city,  was  guilty 
of  keeping  a  house  of  ill-fame  in  said  city,  contrary  to  the  prori- 
sions  of  chapter  106  of  the  Consolidated  Statutes  of  Canada,  and 
was  by  me  adjudged  to  be  committed  for  the  said  offence  to  the 
common  gaol  of  the  county  of  Wentworth,  there  to  be  kept  for  the 
space  of  three  monthSi  unless  she  pay  the  sum  of  fifty  dollars  fine. 
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These  are  therefore  lo  oommand  yon,  the  said  Chief  of  Police, 
or  coDstable,  to  convejf  the  said  Eliza  Slater  to  the  said  gaol,  and 
her  to  delirer  to  the  keeper  thereof,  together  with  this  warrant 

And  I  do  hereby  oommand  yon,  the  said  keeper,  to  reoei?e  the 
said  Eliia  Slater  in  yonr  oastody  in  the  said  gaol  of  the  said  eity, 
and  her  there  safely  keep  for  the  spaoe  of  three  months,  unless 
aforesaid  amount  is  sooner  paid ;  and  for  so  doing  this  shall  be 
yonr  sufficient  warrant 

OlTcn  under  my  hand  and  seal,  at  Hamilton,  this  third  day  of 
December,  in  the  26tli  year  of  the  reign  of  our  SoTereign  Lady 
Queen  Victoria,  in  the  year  of  our  Lord  1862. 

(Signed)  G.  H.  Armstbohq,  P.  Mw 

Th«  second  or  amended  warrant,  under  whioh  Catharine  Well^ 
was  detained  in  custody,  was  in  the  following  form : — 

CiTT  Of  Hamiltoh,  \  To  the  Chief  of  Police,  br  any  constable 
TO  WIT :  /  of  the  city  of  Hamilton,  and  to  the  keeper 

of  the  gaol  of  the  said  city : 

Whereas,  Catharine  Wells  was,  on  the  compliant  of  Robert 
Graham,  police  constable  of  said  city,  duly  oouTioted  before  me, 
G.  H.  Armstrong,  Police  Magistrate  of  the  said  city,  for  that  she 
on  the  third  day  of  December,  1862,  in  the  said  city,  was  gnil^ 
of  being  an  inmate  of  a  house  of  ill-fame,  in  said  citj,  contraiy  to 
the  proTisions  of  chapter  106  of  the  Consolidated  Statutes  of 
Canada,  and  was  by  me  adjudged  to  be  committed  for  the  said 
offence  to  the  common  gaol  of  the  conn^  of  Wentworth,  there  to 
be  kept  for  the  space  of  three  months,  unless  she  pay  the  sum  of 
fifty  dollars  fine. 

These  are  therefore  to  command  you  the  bM  Chief  of  Police, 
or  constable,  to  conrey  the  said  Catharine  Wells  to  the  said  gaol, 
and  her  to  delifer  to  the  keeper  thereof,  together  with  this 
warrant 

And  t  do  hereby  command  you,  the  said  keeper,  to  receiTC  the 
said  Catharine  Wells  into  your  custody,  in  the  said  gaol  of  the 
said  city,  and  her  there  safely  keep  jfor  the  space  of  three  months, 
unless  aforesaid  amount  is  sooner  paid,  and  for  so  doing  this  shall 
be  yonr  sufficient  warrant 

GiTcn  under  my  hand  and  seal,  at  Hamilton,  this  third  day  of 
December,  in  the  26th  year  of  the  reign  of  our  SoTcreign  Lady 
Queen  Victoria,  in  the  year  of  our  Lord  1862. 

(Signed)  Q.  H.  Abjistboho,  P.  M. 

Robtrt  A^  Hairrwm  htTing  asked  for  and  obtained  leaTC  to  file 
the  writ  and  return,  moTcd  to  discharge  the  prisoners,  upon  the 
ground,  among  others,  that  an  imprisonment  for  three  months, 
unless  the  fine  imposed  were  not  sooner  paid,  was  illegal,  inasmuch 
as  by  the  statute  tho  proper  mode  of  enforcing  payment  of  suoh 
fines  is  by  distress  of  the  goods  and  chattolf  of  the  persons  subject 
to  the  fine ;  and  it  was  not  shewn  that  any  effort  had  been  made 
so  to  collect  the  fine.  He  referred  to  Con.  Stat.  Can.,  c^.  105, 
sec.  16 ;  Rix  t.  ChantUr^  1  Ld.  Rayd.  6i6 ;  i2«s  t.  WkUlock^  1 
Str.  268. 

T,  B.  Spencer  shewed  cause,  contending  that  tho  warrants  sub- 
stantially complied  with  the  statute,  and  argued  that  if  defecti?e 
in  form  they  could  not  bo  held  Toid  because  supported  by  good 
and  valid  conricdons.  He  produced  the  oonrictions,  and  refeired 
to  sec.  29  of  Con.  Stat  Can.  cap.  106. 

The  following  Is  a  copy  of  the  conriction  of  Eliia  Slater : 

CiTT  or  HamutoVi  1  Be  it  remembered,  that  on  the  third  day  of 
to  wit  /     December,  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and  sixty-two,  at  the  citv  of  Hamilton 
aioresaid,  Elisa  Slater,  being  charged  before  me,  the  undersigned 
Ckorge  H.  Armstrong,  Esqi^e,  police  magistrate  of  the  sud  city, 
by  Robert  Graham,  a  police  constable  of  the  said  city,  is  con- 
Ticted  before  me  in  open  court,  fbr  that  she,  the  said  Eiiia  Slater, 
at  the  time  the  said  information  was  laid,  had  been  keeping  and 
then  was  keeping  a  house  of  ill-fame  within  the  said  city  of 
Hamilton,  and  I  adjudge  her,  the  sidd  Eliia  Slater,  for  the  said 
offence,  to  pay  a  fine  of  fitty  dollars  to  me  as  such  police  magis- 
trate forthwith,  to  be  applied  by  me  in  accordance  to  the  proTi- 
sions of  chap,  number  105  of  the  Consolidated  Statutes  of  Canada, 
and  in  default  of  such  payment  to  be  imprisoned  in  the  common 
gaol  of  the  county  of  Wentworth,  situate  within  the  city  of  Ham- 


ilton, for  the  period  of  three  months  or  until  suoh  fine  be  paid,  if 
the  same  shall  be  paid  within  said  three  months. 

GtTcn  under  my  hand  and  seal  the  day  and  year  first  above 
mentioned,  at  Hamilton  aforesaid. 

(Signed)        G.  H.  Abmsteoxq,  P.  M.    [L.S.] 

The  following  is  a  copy  of  the  conriotidki  of  Catherine  Wells : 

CxTT  ot  HAKiLTOir,  1  Be  it  remembered,  that  on  the  third  day  of 
to  wit  /     December,  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and  sixty- two,  at  the  city  of  Hamilton 
aforosaid,  Catharine  Wells,  being  charged  before  me,  the  under- 
signed George  H.  Armstrong,  Esquire,  police  magistrate  of  the 
sud  city,  setting  in  open  court,  by  Robert  Graham,  police  con- 
stable of  the  said  city,  with  being  an  inmate  of  a  house  of  ill-fame 
kept  by  one  Elisa  Slater,  within  the  said  city,  and  suoh  charge 
being  brought  agunst  her,  tho  said  CatharlneWells,  she  confessed 
before  me  in  open  court  that  she  resided  in  said  house  of  ill-fame 
and  was  an  inmate  thereof,  and  therein  had  carnal  communica- 
tion with  men  visiting  said  house  of  ill-fame.  She  is  upon  her 
own  confession  convicted  before  me,  for  that  she,  the  said  Catha- 
rine Wells,  at  the  time  the  said  infbrmation  was  laid,  was  an 
inmate  of  a  house  of  ill-fame  within  the  said  city  of  Hamilton. 

And  I  adjudge  tiie  said  Catharine  Wells,  for  the  sud  offonee, 
to  pay  a  fine  of  fifty  dollars  to  me  as  suoh  police  magistrate  forth- 
with, to  be  applied  by  me  in  accordance  to  theprorisidns  of  chap, 
number  106  of  the  Consolidated  Statutes  of  Canada,  and  in 
default  of  such  payment  to  be  imprisoned  in  the  common  gaol  of 
the  county  of  Wentworth,  situate  in  the  city  of  Hamilton,  for  the 
period  of  three  months  or  until  such  fine  be  paid,  if  the  same  shall 
be  paid  within  the  said  three  months. 

Given  Under  my  hand  and  seal  the  day  and  year  first  above 
mentioned,  at  Hamilton  aforesaid. 

(Signed)        G.  H.  Abmstrokg,  P.  M.    [L.a.] 

Mr.  ffarriion  argued  that  the  convictions  so  far  from  being  good 
and  valid  were  themselves  void,  on  the  same  ground  of  objection 
that  he  urged  against  the  warrants. 

Hagartt,  J. — The  second  warrants  of  commitment  produced  by 
the  gaoler  in  return  to  the  habeoM  eorptu,  shew  that  each  of  the 
prisoners  was  convioted  by  the  polloe  magistrate  and  a^Qudged  to 
be  committed  to  gaol  for  three  months,  unless  she  pay  ^0  fine ; 
and  the  gaoler  is  commanded  to  keep  hor  "for  tho  space  of  three 
months,  unless  the  aforesaid  amount  is  sooner  paid."  Tho  con- 
riotions  which  are  produced  shew  an  a^iudioation  that  priaonors 
should  respectively  pay  a  fine  of  $50  to  the  police  mapatrate 
forthwith,  and  in  default  of  such  payment  be  impriBoaod  for 
three  months,  or  until  such  fine  be  paid. 

The  case  turns  on  the  16th  section  of  cap.  106  Con.  Stat  Can. 
The  recorder  (or  police  magistrate)  is  authorised  to  commit  the 
offender  to  gaol,  with  or  without  hard  labor,  for  any  period  not 
exceeding  six  months,  or  may  condemn  her  to  pay  a  fine  of  not 
exceeding,  with  the  costs,  $100,  or  to  both  fine  and  imprisonmevt 
not  exceeding  the  said  period  and  sum ;  and  such  fine  may  be 
levied  by  warrant  of  distress,  &c. ;  or  the  party  convioted  "  may 
be  condemned  fin  addition  to  any  other  imprisonment  in  the  same 
conviction)  to  oe  committed  to  the  common  gaol  for  a  ftirther 
period  not  exceeding  rix  months,  unless  such  fine  be  sooner  p^d." 

We  are  told  in  see.  26  that  we  must  not  refer  to  either  of  the 
acts  in  the  same  volume  in  relation  to  summaiy  conviotiona,  or  as 
to  indictable  offences  for  guidance. 

I  feel  no  small  difficulty  in  construing  the  16th  clause  from  tho 
peculiar  wording  of  the  latter  part  of  it 

In  the  cases  before  me  no  imprisonment  is  awarded  as  a  sub- 
stantive sentence  or  punishment  The  fine  is  the  only  penalty  if 
paid.  But  it  was  not  paid,  nor  does  it  seem  that  any  attempt  was 
made  to  levy  it  by  distress.  The  magistrate  adopts  the  last  altec- 
native  of  the  section,  vii.,  imprisonment  to  enforce  payment,  or 
for  non-payment  The  words  are  that  he  may  award  the  offender 
to  be  committed  (in  addition  to  any  other  imprisonment  on  the 
same  oonriction)  to  be  committed  for  a  further  period,  unless  the 
fine  be  sooner  paid.  I  think,  according  to  ordinary  grammatical 
construction,  I  might  read  the  sentence  without  the  parenthesis ; 
and  were  it  not  for  the  use  of  the  word  '<  f^irther"  no  difficulty 
might  arise.  But  can  this  word  be  rejected  t  Did  the  legislature 
mean  by  m  further  period,  especially  after  the  words  in  the  parea- 
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thesis,  to  giTO  the  power  of  commitment,  except  in  a  case  where 
imprisonment  had  been  awarded  as  a  snbstantive  punishment 
Here  lies  the  whole  difSculty.  I  am  not  bound  to  reconcile  doubt- 
ffol  terms,  or  shew  a  reason  for  any  peculiarity  of  expression ;  but 
am  bound  to  see  if  an  imprisonment  be  warranted  by  clear,  nne- 
quiTooal  words  in  the  statute  which  confers  a  new  power  oTer 
personal  liberty. 

It  may  be  the  legislature  considered  that  in  ordinary  oases  a 
magistrate  oonld  readily  ascertain,  if  the  parties  oould  pay  a  fine, 
and  when  a  fine  only  was  awarded  by  him,  could  leyy  it  by. 
distress  on  the  offender's  chattels,  and  no  imprisonment  would  be 
necessary ;  but  that  when  the  case  was  of  that  nature  that  the 
msj^strate  could  readily  see  that  imprisonment  should  be  awarded 
substantially  as  a  punishment  besides  a  fine,  that  he  should  com- 
mit to  gaol  at  once,  and  super  add  to  the  first  imprisonment  a 
further  time,  unless  the  fine  were  sooner  paid.  Magistrates 
attended  by  a  staff  of  policemen  can  generally  in  oases  like  these 
readily  ascertain  if  the  parties  can  pay  a  fine,  or  hate  personal 
property  to  meet  it,  so  that  little  practical  difficulty  need  be 
apprehended.  In  the  case  of  rich  offenders  a  fine  alone  is  often 
a  slight  punishment,  and  imprisonment  has  to  be  resorted  to  as  a 
substantial  punishment  Thus  the  clause  in  question  can  easily 
be  applied .  It  is  not  diffionlt  to  imagine  a  case  in  which  where  a 
fine  alone  was  awarded,  and  no  distress  attempted,  but  an  imme- 
diate commitment  till  this  fine  bo  paid,  that  the  person  oominitted 
would  be  debarred  of  the  means  of  rairing  the  amount  of  the  fine, 
in  wluoh  case  impiiionment,  though  only  resorted  to  to  enlorae 
payment,  would  be  turned  into  a  substantial  punishment 

I  hare  felt  mnoh  doubt  about  thia  cafle»  but  on  the  whole  think 
I  am  bound,  when  pereeoal  liberty  is  oonoemed*  to  diaohai^  the 
prisoners,  unless  I  see  unequiTOoal  words  used  by  the  legislature 
warranting  their  inprisonment. 

I  direct  the  diaoharge  of  the  prisoneis. 


Bliaklxt  t.  Eabtov. 
TmH^—Change  on  appUeaHon  qf  ftoM^—nrmB. 

In  all  trvifitoTy  actions  it  is  In  the  powar  of  tha  eoort  or  a  judge  to  cbaofa  tha 

vaniie,  upon  ai^ieation  either  of  plaintiff  or  defen^tant 
It  iMBtur  apply,  he  nost  show  rBaaooalile  groonda  ftr  tha  appUealton. 
Where  it  was  awom  that  unlaas  tha  wnua  ware  rhangart.  plaintiff  would-  ba^ia 

danger  of  losing  his  debt,  this  was  held  to  he  a  reasonable  gronnd. 
Where  the  appHoation  ia  made  by  plaintiff,  it  will  (mly  be  granted  upon  payment 

to  daltedaBt  of  the  ooatsof  ttia  appUoatkn. 

(Ghanhan,  I>«b.  OS,  XSOa.) 

Dftmnd  obtained  a  summons,  calling  on  the  defisndant  to  show 
cause  why  the  renue  In  this  cause  should  not  be  changed  flrom  the 
County  of  tiie  City  of  Toronto  to  the  County  of  York,  one  of  the 
United  Counties  of  York  and  Peel,  upon  grounds  declared  in  affi- 
daTits  filed. 

He  filed  two  affida^ts.  The  principal  affidaTit  was  that  of 
plaintiff,  in  which  it  was  sworn  that  the  action  was  brought  to 
reeorer  upwards  of  $3005 ;  that  the  greater  part  of  the  sum  was 
for  money  lent  to  the  defendant  for  the  purpose  of  getting  the 
Toronto  Street  Railway  into  operation,  and  for  other  purposes 
specified ;  that  defendant  agreed  to  pay  $4000  in  September  last, 
in  settlement  of  accounts  between  the  parties ;  that  he  (plaintiff) 
oould  have  sued  defendant  at  the  last  October  assises  for  the  Uni- 
ted Countiea  of  York  and  Peel,  but  postponed  payment  upon  the 
undertaking  of  defendant  to  pay  interest  at  the  rate  of  2\  per  ct. 
per  month ;  that  defendant  was,  on  the  18th  NoTember  last,  then 
being  in  New  York,  serred  with  a  writ  of  summons,  as  a  British 
subject  resident  in  a  foreign  country,  and  had  fifteen  days  to 
appear ;  that  he  (plaintiff)  was  anxious  to  have  the  cause  tried  as 
Boon  as  possible,  and  beliOTing  the  debt  to  be  in  danger  had  the 
fenue  in  the  County  of  the  City  of  Toronto,  tiie  assises  for  which 
county  preceded  the  assizes  for  the  United  Counties  of  York  and 
Feel,  but,  owing  to  the  time  the  defondant  had  to  appear,  and  the 
eouKse  of  pleading  adopted,  and  other  thinga  arising  in  the  pro- 
gress of  the  suit,  the  case,  unless  the  Tonue  be  changed,  could  not 
be  tried  at  the  then  approaching  assises  fbr  the  County  of  the  City 
of  Toronto :  that  the  defence  set  up  by  defendant  was  one  purely 
for  delay,  and  the  cause  was  one  which,  owing  to  the  existence  of 
the  Toronto  Street  Railway,  oould  be  more  impartially  tried  by  a 
country  than  by  a  city  Jury ;  that  he  (pUuntiff)  was  credibly  in- 


formed that  defendant  was  making  efforts  to  sell  his  interest  in 
the  Street  Railway,  and  had  removed  considerable  amounts  of  his 
personal  property  out  of  Canada,  and,  apart  from  his  interest  in 
the  road,  had  not  much  property  in  Canada;  that  he  (plaintiff) 
Terily  belioTed  he  was  In  danger  of  losing  his  debt  if  the  Tonue 
were  not  tried  at  the  Toronto  winter  assizes ;  and  that  the  causes 
of  action  invoWed  in  the  suit  arose  partly  in  the  County  of  the 
City  of  Toronto,  and  partly  in  the  County  of  York. 

The  remaining  affidayit  was  that  of  Mr.  Dorand  himself,  in 
which  the  course  of  the  proceedings  in  the  cause  was  set  out,  and 
from  which  Mr.  Durand  concluded  that  he  was  thrown  oTer  the 
assises  for  the  County  of  the  (^ty  of  Toronto  Uirough  the  tricks 
of  the  defendant.  Nothing  turned  upon  this  affidavit^  and  so  no 
ftirther  reference  is  here  made  to  it. 

D,  McMichad  (with  him  A.  MeNah)  showed  cause.  He  filed  an 
afldatit  of  Mr.  McNab^  in  answer  to  the  affidayit  of  Mr.  Purand, 
which  aleo  set  out  the  course  of  proceedings  on  tiie  cause,  and 
from  which  he  (Mr.  MoNab)  concluded  that  Mr.  Durand  was 
thrown  over,  not  by  reason  of  any  act  of  the  defendant  or  his 
attorney,  but  by  reason  of  his  own  course  of  procedure.  No  affi- 
daTit #as  filed  in  answer  to  the  affidaTit  of  plaintiff,  showing 
grounds  for  the  belief  that  tiie  debt  was  in  danger.  It  was  con- 
cluded on  the  part  of  the  defendant  that  plaintiff  baTing  selected 
the  County  of  the  City  of  Toronto  as  his  Tcnue,  should  be  held  to 
that  selection,  and  that  the  summons  should  be  discharged.  F(f9 
T.  BcHtfiMi  2  ]>owl.  N.  S.  705,  and  Rule  Pr.  No.  19  (Har.  C.  L. 
P.  A.  600),  were  cited  for  defendant 

R.  A.  Harriton  (with  him  Durand^  supported  the  summons,  and 
argued,  first,  that  the  application  was  one  of  right  (RoberUon  t. 
Ilayne,  16  C.  B.  560),  and,  secondly,  CTen  if  one  in  the  discretion 
of  the  court  or  Judge,  that  reasonable  grounds  were  shown 
for  the  exercise  of  that  discretion,  inasmuch  as  the  trial,  so  fkr  as 
defendant  was  concerned,  oould  be  as  oouTenientiy  had  at  the 
assizes  for  the  County  of  tiie  City  of  Toronto,  as  at  the  assizes  for 
the  United  Counties  of  York  and  Peel  (24  Vic.  cap.  58) ;  and  it' 
was  sworn  (and  not  contradicted)  that  unless  the  cause  were  tried 
at  the  assises  for  York  and  Peel,  his  debt  would  be  in  danger. 
{Mercer  t.  Voght,  4  U.  C.  L.  J.  47 ;  MeDomll  t.  The  Provincial 
Ifuuranee  Company ^  5  U.  C.  L.  J.  ISJB.) 

Hagahtt,  J.,  haying  taken  time  to  consider  his  Judgment  on  a 
subsequent  day,  said  he  considered  the  application  goyeroed  by 
Mereer  v.  Voght  (4  U.  C.  L.  J.  47),  and  upon  the  authority  of  that 
case  would  make  the  summons  absolute  to  amend  the  declaration 
by  changing  the  yenue  firom  the  County  of  the  City  of  Toronto  to 
the  County  of  York,  one  of  the  United  Counties  of  Yotk  and  Peel, 
as  asked,  but  only  on  payment  of  costs.  He  referred  tfi  Gomerford 
t.  Daly^  II  Ic  Com.  taw  Rep.  62. 

Summons  absolute,  on  paymSAt  of  costs. 


ROBISSOH,  DbHAJTPAZIT,   v.  Bi»A1ID8XI4K]>  it  AX*>   TniTAJNTS. 


Where,  In  an  actioa  of  dowar  after  deelaraklon  Sled,  and  nolloa  to  plead  ■arycil 
upon  Infimt  tenants,  the  latter  neglaot  to  plead,  an  order  mid  may  be  nade 
that  nnlees  the  Inlknta  plead  within  a  given  time,  the  demandant  may  assign 
John  Soa  tar  thiir  gaaralan;  vhleh  oadar  tdai  allerwarda,  upon  an  aAdaWi 
of  serrioe  and  affldayit  that  no  plea  filed,  if  OX  be  mada  abeolnte. 

(Jan.  7, 1863.) 

This  was  an  action  of  dower> 

The  declaration  was  in  the  ordinary  form,  and  aysrred  that  the 
husband  of  demandant  died  seised  of  the  land,  and  that  since  his 
death  she  was  wrongfully  depriyed  of  her  dower  in  the  land,  and 
therefore  besides  dower  claimed  damages. 

Annezed  to  the  declaration  was  the  notice  prescribed  by  Con. 
Stat  U.C.  cap.  28,  sec  4,  wherein  the  tenants  were  informed  that 
unless  they  pleaded  to  the  declaration  within  twenty  days  from  the 
seryice  thereof,  Judgment  would  be  signed  against  them  by  default, 
and  execution  follow  thereon  according  to  law. 

Copies  of  the  declaration  and  notice  were  seryed  on  WilUnm 
Blanchard  and  Mary  Jane  Potter,  wife  of  Thomas  Potter,  a  de- 
fendant, on  the  8rd  and  8th  December,  respectiyely. 

lYilllam  Blanchard  and  Mary  Jane  Potter  were  both,  at  the  time 
of  seryice  of  declaration  and  notice,  minors. 

The  time  for  pleading  ezpired|  imuI  no  plea  was  filed  on  belialf  of 
either  of  the  minors. 
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S,  A.  Harrison f  on  behalf  of  the  demandant,  haying  filed  an 
nffida?it  showing  the  foregoing  flusts,  made  application  for  an 
order  that  nnlesa  the  Infant  tenants  should  plead  by  guardian 
within  three  days  after  serrioe  of  the  order,  demandant  shoold  be  at 
liberty  to  assign  John  Doe  for  their  guardian,  enter  judgment  for 
default  of  a  plea,  and  take  iJl  other  necessary  proceedings  in  the 
cause. 

Mr.  Harrison,  in  support  of  his  application,  cited  2  Chit.  Arch.  9 
Ed.  1170,  and  oases  there  noted. 

MoLsAir,  G.  J.,  on  Slst  December  last,  made  the  order  as  fol- 
lows {  '*  Upon  reading  the  affidaTits  and  paper  filed,  1  do  order 
that  unless  the  above  named  infant  tenants  shall  plead  in  this 
cause  ^by  guardian)  within  three  days  after  serrioe  hereof,  the 
demaaaant  may  assign  John  Doe  for  guardian  of  the  infant 
tenants,  WUliam  Blanshard  and  Mary  Jane  Potter,  and  enter 
Judgment  thereon  for  default  of  a  plea,  and  take  aU  necessary 
proceedings  in  this  cause  in  the  ordinary  way." 

The  order  was  eerred  on  2nd  January,  1868. 

After  the  expiration  of  the  three  days  limited  by  the  oHer, 
John  Fatenon,  upon  an  affidavit  of  the  serrioe  of  the  order  Imd  of 
search  for  plea,  and  no  plea  filed,  applied  for  an  order  absolute. 

DBAPaB,  G.  J.,  made  the  order  absolute.  It  was  in  the  follow- 
ing form:  <*  Upon  reading  the  order  made  in  this  cause  on  81st 
December  last,  by  the  Honourable  Archibald  Mclican,  Ghief  Jus- 
tice of  Upper  Ganada,  that  unless,  &o.  (reciting  order  of  McLean, 
G.  J.),  and  upon  reading  the  affidavit  of  service  thereof,  and  an 
affidavit  that  no  plea  has  been  pleaded  by  said  infant  tenants,  I 
do  order  that  the  above  named  demandant  may  assign  John  Doe 
for  guardian  of  the  infant  tenants,  William  Blanshard  and  Mary 
Jane  Potter,  and  enter  judgment  thereon  for  default  of  a  plea^ 
and  take  aU  necessary  proceedings  in  the  cause,  in  the  ordinary 
way." 


OOBOUBO  FALL  ASSIZES. 


Osnv  Jusnci  Diuifbb  Presiding. 


{BtporUi  5|r  Thoxab  Mon,  Baq^  MJL,  AirrMetHrf>£at9.) 


HuTCHssov  (Judgment  Greditor)  v.  Allbn  rCkumishee)  Wilmot 

■T  AL  (Judgment  Debtors). 

JEBdel,  thejndgmnt  debtor  ftdmkriblA  m  a'wItneH  on  hehalf  of  Um  plainttffiB  an 
Aouon  under  a  gamliheo  order. 

This  was  a  garnishee  action  brought  by  the  pldntiff,  a  judgment 
creditor,  to  recover  the  amount  of  a  debt  alleged  to  be  due  from 
the  garnishee  to  the  judgment  debtors,  under  the  usual  order  for 
the  issue  of  a  writ. 

Wilmot,  one  of  the  judgment  debtors  was  tendered  as  a  witness 
on  behalf  tf  the  plaintiffs. 

Cameron,  Q,  (7.,  acting  for  defendant  (the  garnishee)  objected. 

The  learned  Jvikii,  conaidericg  the  evidence  admissible,  over- 
raled  the  objection. 

The  verdict  was  for  the  defendant 
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TheMune  rale  vremlle  on  tucntlon  of  eoete  In  acttons  ofeontimet  wboro'tlie  dmbo 
of  a  oo-deft  fi  etmck  out  hy  thojodge  at  the  trioL  as  pnmUa  In  oettoni  of  tort 
where  the  verdlet  ie  in  Itrcmt  of  one  ci  two  oo^elte.  and  egainit  the  other; 
thatie  to  lij,  the  party  exonomted  from  UabUlty  ii  entitled  to  a  moiety  of  tho 
cotitL  [Not.  8  and  11.] 

This  was  an  action  on  a  contract  brought  against  the  defendants 
as  co-owners  of  a  ship.  The  cause  was  tried  before  Blackburn,  J., 
at  Exeter  spring  assiies.  At  the  close  of  the  plaintiff's  case  the 
judge  suggested  that  there  was  no  evidence  of  authoritjr  in  the 
defendant  Algar  to  bind  his  co-partner.  He  allowed  the  name  of 
the  defendant  Webber  to  be  struck  out,  and  the  action  then  pro- 
ceeded, and  a  verdict  was  given  against  Algar  for  £118.    When 


the  costs  came  to  be  taxed  it  was  found  that  noUiing  appeared  on 
the  record  as  to  the  striking  out  of  the  name  of  Webber.  Appli- 
cation was  then  made  to  a  judge  at  chambers,  and  Blackburn,  J., 
made  an  order  under  the  C.  L.  P.  A.,  16  &  16  Vic.  c.  76,  s.  87, 
that  the  name  of  Webber  be  struck  out  of  the  record.  The  judge's 
order  was  in  general  terms,  and  did  not  specify  the  course  as  to 
costs.  On  taxation  the  master  allowed  the  defendant  Webber  one- 
half  of  the  costs. 

Kartlake  now  moted  fbr  a  rule  to  show  cause  why  the  order  of 
Blackburn,  J.,  should  not  be  amended,  and  why  the  master  should 
not  be  directed  to  review  his  taxation.  The  question  arises  on 
what  'principle  the  costs  should  in  this  instance  be  taxed.  The 
master  having  allowed  Webber  one-half  of  the  costs  of  the  defence, 
the  plidntiff,  who  has  succeeded  against  the  other  defendant,  only 
gets  one-half  of  his  costs,  the  defendant  Webber  taking  the  other. 
The  question  is,  whether  that  is,  under  the  statute,  the  proper 
principle  for  the  taxation.  [Williams,  J. — Both  are  liable,  as 
between  attorney  and  client,  for  the  whole  costs.]  Tes.  The 
effect  at  present  is,  that  instead  of  getting  the  full  costs  from 
Algar,  who  defended  the  action,  and  against  wJiom  he  succeeded, 
the  plaintiff  gets  only  half  the  costs  f^om  him. 

Eblb,  G.  J. — If  there  is  an  established  practice  in  such  cases, 
we  will  not  disturb  it ;  if  there  is  not,  we  will  contf  der  and  settie 
the  principle  on  which  costs  in  similar  cases  should  be  taxed. 
We  will  inqitire  of  the  other  courts. 

Bbi.1,  C.  J.,  now  delivered  the  judgment  of  the  court — ^This 
was  a  rule  moved  for  by  Mr.  Karslake,  to  review  taxation.  On 
the  suggestion  of  the  judge,  judgment  was  to  be  entered  for  ooe 
of  the  defendants^  and  the  case  was  to  proceed  against  the  other 
of  the  defendants.  One  of  the  defendants  being,  therefore,  exon- 
erated fh>m  liability  by  the  interference  of  the  judge,  under  the 
C.  L.  P.  A.,  the  question  was,  what  was  the  principle  on  which 
tiie  costs  of  the  defendant  were  to  be  taxed  f  The  master  pro- 
ceeded on  this  principle.  He  considered  what  was  the  sum  total 
of  costs  to  be  paid  by  the  defendant,  and  divided  the  same.  He 
considered  the  defendant  who  was  exonerated  from  liability  was 
entitied  to  a  moiety  of  the  costs  which  would  have  been  due  if 
both  the  defendants  had  succeeded.  *  It  was  contended  by  Mr. 
Karslake  that  the  costs  of  the  plaintiff  would  be  just  the  same, 
and  the  costs  of  the  other  defendant  were  not  altered  at  all  by  this 
proceeding.  We  find  there  has  been  one  understood  and  undis- 
turbed rule  of  practice.  In  such  a  case  as  stated,  the  same  prin- 
ciple was  adopted  as  in  an  action  of  tort,  where  the  verdict  was 
in  fevonr  of  one  defendant  and  not  the  other.  That  is  the 
principle  upon  which  the  masters  have  estimated  the  costs. 
They  have  treated  it  by  analogy  in  actions  of  contract,  where  the 
case  goes  not  agMUst  the  first  defendant;  and,  as  at  present 
adrised,  the  court  being  informed  by  the  master  that  this  has  not 
been  disturbed,  and  the  court  not  being  aware  of  any  better  prin- 
ciple than  that,  they  say,.j7rtm4  /o^ie,  tiiey  will  assume  that  the 
master  is  right  That  may  not  be  the  case  where  the  rule  sAiould 
not  be  carried  out  in  utter  strictness,  and  where  the  oircumatances 
of  the  case  require  a  variation.  In  the  present  case  there  are  no 
circumstances  brought  forward  that  require  variation,  and  the 
rule  will  be  reAised.  Rule  refoaed. 


UNITED    8TATE8     REPORTS. 
QUARTEE  SESSION  CASES. 

COXMOXWBALTH  T.  LOW&T. 

1.  It  is  wrons  far  a  party  to  oomiMBoo  a  erimliial  oroMevtioii  agalaat  hia  ad 
tmry  In  a  dvll  rait  Ibr  a  rappoaod  peijury  eommlttod  in  mDe  eoDatenl  prooead- 
tttc  doflag  its  pvndanqr  ^m  bolbra  ita  ienninatlon. 

2.  Whon  one  ia  diargod  with  a  orhninal  offimce)  complaint  ahovld  he  mado  to  a 
magiitrato,  irho  Umimb  his  warrant  npon  whidh  tbo  aocuaed  !•  arrsatMl,  and  baa 
a  prrilmlnaiy  azamination,  a.id  la  oaUad,  or  ooBunltted  in  defuilt  th««of  or 
diicharfed. 

8.  This  praetlce  haa  boon  vniibrm  ainoo  tha  organiiatton  of  tbo  Oommoavaalth, 
and  what  time  and  naage  htm  thqg  matured  ■bould  ba  regarded  aa  a  fmdamawital 
right. 

4.  The  law  is  Jealous  tar  the  repntatlon  and  protection  of  the  dtiaan,  and  wfll  not 
needlaaaly  ratgect  him  to  the  soTere  ordeal  of  j  udidal  inTestlgation  Ibr  an  alleged 
oflfonee,  on  the  fint  tmpatation  of  it,  when  a  mora  mild,  Um  ezpooed  and  loai 
azpenslTa  one  will  answer  as  welL 
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b,  Tha  Moding  of  a  bfll  to  tlM  Onnd  Jury  wttlHmt  a  preUmlntty  complaint 
arrrtit  and  axamiiutkm,  is  In  TioUtlon  of  law. 

0*  CksM  of  Tiolationi  of  tha  reTenne  laws,  and  of  innoTatlons  npon  the  psaoe  and 
good  ordmr  of  sociotyi  are  exosptions  to  thsse  rales. 

In  the  Court  of  Quarter  Sessions  of  Erie  Coonly. 
Indictment  for  Peijury. 

The  facts  are  ftiUy  stated  in  the  opinion  of  the  Court 
Davenport,  Dist  Attj.,  and  Oatbraith,  for  Commonwealth. 
Jforvifitf,  MarihaUf  8iU  and  Doufflat§,  tor  defendMit 

The  opinion  of  the  Court  was  deliTored  by 

DiBBiOKsov,  J — The  motion  to  quash  the  indictment  In  this 
oase,  is  based  upon  seTeral  errors  alleged  to  be  apparent  in  the 
facts  embraced  in  the  following  statement. 

The  defendant  brought  an  action  in  Foreign  Attachment  against 
Fox  &  Van  Hook  of  Washington  City,  in  the  Common  Pleas  of 
this  county,  and  at  the  meeting  of  the  court  in  May  last  a  rule 
was  taken  on  the  plaintiff  to  show  his  cause  of  action,  and  why 
the  suit  itself  should  not  be  quashed.  In  obedience  to  this  rule, 
the  plaintiff  made  an  affidavit  in  which  he  set  up  rarious  matters 
arising  out  of  dealings  which  had  taken  place  between  himself  and 
the  defendants,  and  in  which  he  alleged  he  had  been  wronged  to 
the  amount  of  sereral  thousand  dollars,  and  claimed  the  right  to 
recelTc  the  same  in  the  light  of  consequential  damages.  The 
court  being  satisfied  that  the  action  was  not  founded  in  contract, 
jnade  absolute  the  rule  and  the  suit  was  dismissed.  On  the  same 
day,  or  the  one  following,  the  defendants  went  before  a  magistrate 
of  tbe  city  and  made  a  formal  complaint  against  the  defendant  of 
perjury,  sud  to  have  been  committed  in  thhi  affidavit,  upon  which 
a  warrant  was  issued  and  the  defendant  arrested ;  but  after  a 
hearing  and  examination  of  the  charges  before  the  magistrate, 
he  was  discharged  on  the  grounds — as  the  transcript  from  the 
justice's  docket  states — that  the  ayerments  in  the  affidavit  were 
immaterial.  Lowry  then  brought  suit  by  ordinary  process  against 
the  same  parUes  for  the  same  cause  of  action  on  wluch  the  foreign 
attachment  was  instituted,  and  that  suit  is  still  pending  and  unde- 
termined in  court.  From  an  affidavit  made  on  the  hearing  before 
us,  it  appears  that  Lowty  was  requested  by  citixens  of  Erie,  in  a 
public  meeting,  to  proceed  to  Washington  to  aid  in  securing  the 
appointment  of  a  certain  naval  officer  to  a  particular  vessel,  with 
which  he  complied.  This  was  the  week  of  the  August  Sessions, 
and  on  the  day  he  left,  or  on  the  one  following.  Fox  k  VanHook 
went  to  another  magistrate  of  the  city  and  made  a  sworn  com- 
plaint for  peijury,  similar  to  the  one  previously  made  against  the 
defendant,  on  which  a  warrant  was  issued  and  placed  in  the  hands 
of  a  constable,  who  returned  it  the  same  day — ^that  the  defendant 
eonld  not  be  found.  A  certificate  of  this  was  made  out  and 
handed  to  the  District  Attorney,  by  whom  a  bill  of  indictment 
was  prepared  and  sent  to  the  grand  jury,  and  was  returned  into 
court  as  true. 

These  are  the  material  facts ;  and  the  complaint  made  in  rela- 
tion to  them  is,  that  the  sending  up  of  a  bill  of  indictment  with- 
out a  previous  opportuni^  being  ofiered  the  defendant  of  an 
examination  and  hearing  before  the  magistrate,  and  especially 
after  he  had  been  arrested  and  discharged  on  a  fotmer  warrant 
and  hearing  was  illegal  and  oppressive ;  also,  that  the  charge  it* 
self  was  premature  and  unwarranted  while  the  suit  in  which  the 
affidavit  was  made  as  the  cause  of  action  was  still  pending  in 
Court;  and  ftirther,  that  the  averments  in  the  affidavit  were  imma- 
terial and  collateral  to  the  real  question  before  the  Court  in  the 
application  to  quash  the  foreign  attachment,  and  not  sufficient  to 
warrant  a  charge  of  peijury. 

In  determining  the  motion  before  us,  we  do  not  deem  it  essen- 
tially necessary  to  decide  that  the  complaint  for  the  alleged  per- 
jury was  prematurely  made,  as  this  is  one  feature  in  the  law 
which  gives  controlling  influence  in  the  disposition  we  must  make 
of  it.  We  ti^Le  occasion,  however,  to  say  that  as  a  general  rule 
it  is  wrong  for  a  party  to  commence  a  criminal  prosecution 
agunst  his  adversary  in  a  civil  suit,  for  a  supposed  peijury  com- 
mitted in  some  collateral  proceeding,  during  its  pendency  and 
before  its  final  termination ;  and  no  Court  will  knowingly  allow  it 
to  be  done  unless  the  course  of  justice  would  suffer  to  refuse  it 
A  contrary  practice  would  ^lave  a  tendency  to  produce  the  most 
serious  mischief,  and  induce  many  an  honest  but  timid  creditor  to 
for^o  his  rights,  rather  than  have  himself  subjected  to  theimpu- 1 


tation  of  crime,  however  groundless  and  corrupt  the  charge  of  it 
might  be$  and  if  countenanced,  how  many  offenders  would  go 
unwhipped  of  justice  by  the  commencement  of  a  similar  prosecu- 
tion against  the  accuser  in  the  previously  instituted  one,  and  this 
for  the  sole  purpose  of  bringing  about  an  amicable  cessation  of 
hostilities,  or  to  operate  on  the  fears  of  the  adversary,  and  thus 
stifle  prosecutions  which,  if  carried  on,  would  bring  offenders  to 
justice  and  merited  punishment.  Courts  of  justice  should  never 
give  countenance  to  a  practice  like  this,  or  it  would  be  subversive 
of  the  ends  of  their  creation — the  protection  of  creditors  and 
iijured  persons  in  their  legal  rights,  and  the  punishment  of  evU 
doers.  In  general,  it  is  time  enough  after  the  civil  suit,  or  the 
criminal  charge  has  passed  the  test  of  judicial  trial,  or  been  other- 
wise disposed  of,  to  commence  the  investigation  of  offences  which 
have  Originated  during  their  progress.  If  it  is  attempted  before 
this,  it  should  not  be  without  some  apparent  necessity  for  it,  or 
the  direction  of  the  Court.  This  course  will  leave  causes  and 
criminal  charges  to  be  disposed  of  on  their  intrinric  merits,  with- 
out being  affected  by  the  prejudices  which  might  attach  to  them 
from  prosecutions  subsequently  got  up  involving  the  purity  of  the 
prior  moves,  motives  and  actions. 

The  insufficiency  of  the  averments  in  the  defendant's  affidavit 
as  a  ground  of  perjury,  because  not  pertinent  or  material  to  the 
court's  adjudication  in  quashing  the  suit  of  foreign  attachment, 
however  much  we  might  be  disposed  to  regard  them  in  that  light, 
(were  the  present  the  proper  time  for  their  consideration)  would 
more  properly  be  noticeable  on  a  traverse  of  the  indictment ;  and 
we  therefore  pass  them  by,  and  come  to  the  point  on  which  we 
dismiss  the  bill  as  Improperly  brought  into  court  The  defendant 
had  been  once  arrested  and  dischai^ed  by  the  magistrate  because, 
in  his  opinion,  the  grounds  of  the  accusation  against  him  were 
insufficient  to  predicate  legal  guilt  upon  ;  and  although  this  would 
by  no  means  prevent  a  subsequent  complaint  for  the  same  sup- 
posed or  actual  offence  on  which  he  might  be  arrested  and  held  to 
bail,  or  committed  for  want  of  it,  yet  it  should  of  itself,  in  the 
absence  of  any  other  cause  for  it,  forbid  the  sending  up  of  a  bill  of 
indictment  unless  he  was  a  fugitive  from  justice,  which  it  is  not 
pretended  the  defendant  was  when  this  second  complaint  and  war- 
rant was  made  and  issued  against  him.  The  supposed  knowledge 
of  the  defendant's  absence,  or  of  his  purpose  to  leave  home  for  a 
brief  period,  when  the  last  complaint  was  made,  and  the  apparent 
haste  in  having  the  warrant  returned  and  the  bill  sent  to  the 
grand  jury,  might  possibly  subject  his  accusers  to  a  severe  criti- 
cism for  running  in  the  matter  at  the  time  and  in  the  manner  they 
did,  and  as  Indicating  motives  more  to  gratify  private  ends  and 
feeling  than  to  promote  public  justice.  The  motives,  however,  if 
ever  so  impure,  would  not  justify  the  court  in  quashinc  the  indict- 
ment Witii  a  jury  they  might  have  a  very  decided  and  controlling 
influence,  but  covld  not,  or  rather  should  not,  if  guilt  was  clearly 
established.  All  that  we  have  to  consider  is,  were  the  proceedings 
subsequent  to  the  issuing  of  the  second  warrant  legally  right  T  In 
England  the  established  course  for  centuries  has  l>een,  when  one 
is  charged  with  a  criminal  offence,  to  have  complaint  thereof  made 
before  a  magistrate,  who  issues  his  warrant,  upon  which  the 
accused  is  brought  before  him  for  examination  and  hearing,  and 
when  this  is  through  with  he  is  then  let  go  on  bail  or  committed  for 
want  of  it,  or  is  discharged.  If  the  latter,  it  is  because  the  ma- 
gistrate is  satisfied  of  the  absence  of  guilt,  or  it  would  be  his  duty 
to  have  the  accused  detained  to  answer  the  charge.  Such  has 
been  the  uniform  practice  in  this  commonwealth  since  its  first 
organisation  as  such ;  and  what  time  and  usage  has  thus  matured 
should  be  regarded  as  a  ftmdamental  right,  and  not  to  be  intruded 
upon  except  for  palpable  reasons. 

Indeed  the  law  is  jealous  for  the  reputation  and  protection  of 
the  citisen,  and  will  not  needlessly  subject  him  to  the  severe  ordeal 
of  a  judicial  investigation  for  an  alleged  offence,  on  the  first  impu- 
tation of  it,  when  a  more  mild,  less  exposed  and  expenrive  one 
will  answer  as  well.  If  probable  guilt  is  made,  apparent,  the 
accused  is  made  cognizant  of  it  at  the  outset,  and  who  his  accuser 
is,  and  is  thus  enabled  to  prepare  his  defence  in  court  But  of 
what  use  is  this  rule,  and  what  protection  can  it  afford  to  the  citi- 
zen, if  it  may  be  disregarded  at  pleasure,  or  even  under  a  sem- 
blance of  conformity  to  it,  while  it  is  apparent  that  the  desigfi  was 
to  prevent  a  preliminary  examination  before  the  magistrate,  the 
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informer  gets  before  a  grand  Jarjr,  where,  unknown  to  the  accnsed, 
he  aeonree  the  finding  of  a  bill,  and  then  for  the  first  time  has  it 
in  his  power  to  haye  Uie  defendant  arrested  T  The  discharge  by 
the  magistrate  did  not  ezooerate  the  defendant  from  a  second 
arrest  by  the  same  or  any  other  justice,  but  It  would  serre  as  an 
additional  reason,  if  one  was  wanted,  to  protect  him  from  liability 
to  arrest  on  a  bill  of  indictment  found  in  court,  without  a  previous 
hearing  or  an  opportunity  offered  him  to  haye  one.  Nor  would  it 
do  for  a  court  to  be  indifferent  to  the  aoUon  of  the  magistrate  in 
discharging  the  accused  after  a  hearing  was  had  of  the  complunt. 
It  would  be  like  ignoring  a  eonstitntionally  appointed  official,  and 
in  the  Tery  road  to  prcTention  of  the  most  serious  consequences. 
When  it  is  made  to  appear  that  the  ends  of  justice  are  best  sub- 
aerred  by  the  sending  of  a  bUl  to  the  grand  jury  without  a  preli- 
minary complaint,  amst»  &c.,  and  the  court  is  fuU^  satisfied  of 
this,  directions  to  this  effect  mi^  be  giTsn ;  but  if  it  is  done  or 
attempted  without  such  directions,  it  is  not  only  without  law  but 
in  Tiolation  of  it,  and  must  submit  to  its  merited  rebuke.  The 
rule,  howoTcr,  is  not  wiUiout  exception,  particularly  in  those  eases 
where  the  re?enue  laws  or  the  general  peace  and  order  of  society 
are  innovated  upon.  Public  necessity  in  such  instances  giTes  rein 
to  a^wholesome  tolerance  of  these  exceptions,  because  private  pro- 
secutors are  not  always  and  but  seldom  to  be  found  to  take  the 
proper  notice  of  them.  In  the  present  case  there  was  nothing  to 
bring  it  within  the  exceptions,  but  everything  to  show  that  the 
sending  of  the  bill  to  the  grand  Jury,  and  the  action  upon  it  it 
there  reoeiveda  were  premature  and  iUegal,  and  must  therefore  be 
quashed. 

Indictment  quashed. 

GENERAL    OORRE8PONDENCE. 

Municiptd  Z<H9 — Qualification — Township  Councillor — 

Township  Lihrcman. 

To  THB  Editoxs  of  th«  U.  0.  Law  Journal. 

QiMTLXMBir,— i  am,  and  have  been,  a  membor  of  the  man^ 
oipal  oonnoil  <^  this  township  for  years.  We  take  your 
excellent  Laiw  Journal^  bnt  from  my  distance  from,  the  post 
office  and  other  oaneeB*  I  see  bat  too  few  of  them,  othenriae  I 
might  not  have  to  trouble  yon  for  an  answer  to  the  follovripg 
qoesUon* 

Oa  Mondagr  two  weeki  I  eff»m  intend  to  nia  for  tbe  offiee 
of  oonneillor.  I  will  be  oppoeed  by  D.  W.,  vi^o  has  held  the 
office  of  librarian  for  this  ward.  From  the  first  of  this  year 
till  yesterday  two  weeks  past^  the  29th  oltb,  when  he  oame  to 
oonnoil  aad  handed  in  his  written  resignation  as  librarian, 
preparatory  to  his  rnnning  against  me  in  this  ward  for  the 
oooncil.  Can  he  legally  mn  and  if  elected,  will  hia  eleotkm 
be  goodt  A  few  words  in  answer  to  this  in  the  Law  Jcnumal 
will  ever  be  remembered  with  the  most  lively  gratitude. 

Tonre*  with  profooad  reapeot» 

WltiLIAX  SkSLTON. 

p.  SL^At  the  time  be  resigned  be  named  hit  own  little 
danghter  in  his  own  hoqse  as  hie  mooesios.    His  pay  from 

the  eonocil  as  librarian  is  |5  per  year. 

W.& 
Township  of  Collingwood,  Pee.  18, 1862. 

[D.  W.  is  in  a  position  to  mn  against  yon,  provided  his 
resignation  of  the  office  of  librarian  is  a  legal  one;  provided 
all  aooonnts  between  him  and  the  mnnicipaHty  be  dosed ; 
and  provided  his  property  qnalifioation  be  such  as  the  law 
requires  in  the  ca9e  of  a  township  councillor.]— Ens.  L.  J. 


MONTHLY    REPEaTORY. 

CHANCBRT. 

y.  C.  K.  Lmm  t.  Paob. 

Partnenhip — Setum  of  premium — CoiU—Arbitration  dant^^ 

Covenant  not  to  eue. 

Where  there  is  a  promise  in  partnership  articles  for  a  retom  of 
a  part  of  the  premium,  and  the  parties  dissolve  by  mutual  con- 
sent and  unoonditionfi^ly,  on  bill  filed  subsequently,  the  Court  will 
not  order  a  return  of  any  portion. 

Misconduct,  in  the  absence  of  an  agreement  to  dissolve,  is  a 
ground  for  adverse  dissolution  and  a  return  of  the  premium. 

Where  there  is  an  unconditional  dissolution  by  agreement,  it  is 
not  competent  by  either  party  to  enter  into  the  question  of  pre* 
vious  conduct. 

A  mere  delay  in  making  out  aooonnts  not  amounting  to  a 
refusal,  does  not  make  the  party  so  delaying  .Hable  to  the  costs  up 
to  the  hearing. 

An  agreement  in  partnership  Sirticles  to  submit  disputes  to 
arbitration  is  not  an  iUegal  withdrawal  from  the  decision  of  the 
Court ;  but  if  a  negative  covenant  not  to  sue  is  superadded  upon 
such  arbitration  clause,  such  covenant  is  an  illegal  withdrawal. 


y.  C.  K.  JPumva  t.  Fumukl 

Practict — Alteraiion  of  law  einee  decree PetiHon  ofrekemrmg. 

Where,  since  the  making  of  an  order,  the  law  has  been  altered 
on  which  the  order  was  founded*  the  proper  oonrae  is  to  preesnta 
petition  of  raheemg  of  the  order  to  be  heard  with  the  oaoaa. 


V.  C.  S.  TwTHAir  V.  Hudson. 

Lien^Advancc  of  part  onlff  of  a  eum  agreed  to  bo  advaneodi 

M  agreed  to  give  H  one-third  of  the  profits  of  a  contract,  if  H 
would  assist  him  in  performing  it  by  advancing  a  oertain  sum. 
H  fltiled  to  advanoe  Uie  stipulated  amount,  but  gave  bills,  some 
only  of  which  were  satisfied  by  him. 

Meld,  that  H  had  a  lien  on  the  said  profits  fbr  so  much  as  he 

had  actually  paid. 


M.  R. 


TunsBSLBT  T.  Clabksoh. 


i^fuific  performaneo^Agreoment  for  a  leaoc^Newlif  erected  kouee  in 
town — Seaeonable  state  qf  repair — Onerous  eooenarU  to  maintain 
and  r^air. 

A  bill  for  the  spedfio  performance  of  an  agreement  to  take  a 
lease  of  a  newly  erected  house  in  town  was  dlMilesed  with  oosts, 
upon  the  gtoand  that  the  plaintiff  had  not  delivered  up  the  house 
in  a  reasonable  state  of  repair  to  the  defrndant,  the  incoming 
tenant,  who  was  required  by  the  terms  of  the  agreement  for  tiie 
lease  to  enter  into  a  oovenant  to  mslntidn  and  deUver  up  the  same 
in  a  proper  state  of  repair. 

In  every  case  of  such  a  description  there  is  an  implied  coatraot 
on  the  pact  of  the  lessor  to  finish  and  deliver  up  the  house  to  the 
incoming  tenant  in  a  complete  tenantaUe  state  of  repaid  proper 
for  a  house  of  the  diaracter  agreed  to  be  demised. 


y,  C.  K. 

Legitknacif'^. 


PLOWn0  Y«  BossxT. 


Where  a  husband  was  confined  in  a  lunatic  ssylnni,  the  wlfr 
being  reudent  25  miles  ofE^  and  there  was  a  special  interdiction  on 
their  bmng  left  alone  together  when  she  visited  him;  yet  it 
appearing  on  the  evidence  that  there  was  a  possibility  of  sexual 
intercourse,  a  child  which  was  bom  under  these  circumstances 
held  legitimate. 

The  child  of  a  married  woman  is  presumed  to  be  legitimate,  and 
the  evidence  to  repel  such  presumption*  must  be  clear  and  conclu- 
sive, the  onus  probandi  being  on  the  party  alleging  the  ilUgitimaoy. 
In  considering  an  allegation  of  illigitimacy  the  court  wiu  look  at 
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the  balance  of  probability,  eyen  strong  doubts  not  being  sufficient 
to  proTe  such  illigltimaoy. 

Family  likeness  may  be  a  special  oircnmstance,  bot,  ordinarily 
speaking,  the  least  possible  weight  is  given  to  it 


L.  J.  Douglass  ▼•  Cultseiixll. 

Mortgage — CfmAitiimal  gale^I^aud  or  preiwre — Undirvaku, 

Where  a  person  in  pecuniary  difficulties  executed  a  oonToyance 
of  land  at  an  underralue,  under  circumstances  which  tended  to 
show  a  belief  on  his  part  that  the  transaction  was  intended  to  be 
A  mortgage  transaction  and  not  an  absolute  sale — ^the  same  solici- 
tor acting  for  both  parties — the  court  set  aside  the  instrument  as 
an  absolute  sale. 


M.  R« 


BmUUBLL  V.  BlLCYAim. 


Adminittration  of  asteti — Suit  hy  annuitant  to  have  anmntg  tteurtd 

— Ko  arreart  due-^Cottt. 

In  a  suit  to  secure  an  annuity  which  was  charged  upon  the 
whole  of  the  testator's  estate,  but  in  such  a  manner  that  it  was 
not  incumbent  on  the  testator  to  sell  any  part  thereof  to  raise  and 
pay  the  annuity,  it  appeared  that,  before  suit,  the  representatiTes 
of  the  testator  had  made  the  plaintiff  a  beneficial  offer  to  secure 
the  annuity,  which  had  been  reftuied,  also  that  the  annuity  had 
nerer  been  in  arrear. 


Seld,  that  the  plaintiff  was  endtled  to  i 
annuity  preyed  a  charge  on  the  estate ;  and 
of  Buefa  estate  wia  sold,  a  snttotent  "pmrtioii 
to  secure  the  annuity,  but  thai  the  plaintiff 
the  suit  up  to  and  including  the  hearing. 
case  the  annui^  should  jbll  in  arrear. 


%  declaration  that  the 

that  when  any  portion 

was  to  be  mpportionod 

must  pay  th^  costs  of 

Liberty  to  apply  in 


Y.  C.  K.  Daxibl  y.  Aitdbrsoit. 

If^fttnetion — Right  o/toag — Common  landlord, 

WhatCTer  right  may  be  acquired  or  liability  incurred  by  tenants 
inter  m,  that  cannot  confer  such  right,  or  liability  on  the  common 
owner  of  both  properties,  inasmuch  as  a  man  eannet  have  a  right 
or  easement  against  himself;  and,  therefore,  when  the  parties 
purohase  of  a  common  Tendor,  whaterer  rights  or  liabilities  exist 
as  between  themseWes,  there  are  none  with  regard  to  him,  and  a 
purehaser  can  only  purohase  subject  to  the  same  rights  and  lia- 
bilities as  his  vendor  has  or  is  surest  to. 


V.  C.  W. 


WlLDl  y.  WlLM. 


Praeiiee — Staging  Proeeedinge — Coete. 

A  plaintiff  who  has  obtained  from  the  defendant  all  the  objects 
of  the  suit  pending  the  litigation,  is  entitled  to  move  to  stay  all 
further  proceedings,  and  to  recover  the  costs  of  the  suit  from  the 
defendant. 


V.  C.  K. 


Faulkmir  t.  Llewkllin. 


Specific  performance — Agreement  for  leaee — Motion  to  pay  rent  into 

Court 

F  sgrees  with  L  to  grant  him  a  lease  for  21  years  of  a  certain 
house  to  be  built,  the  term  to  be  computed  from  the  time  when  it 
shall  be  completed  and  fit  for  habitation.  L  takes  possession 
l>efore  the  house  is  famished,  and  refusing  to  execute  the  lease  or 
pay  rent,  F  files  a  bill  for  specific  performance  and  payment  of 
the  rent,  and  moves  fbr  the  payment  of  a  year's  rent  into  court 
Motion  refiised  with  costs. 


y.  G.  8.        Tm  Lbatbib  Cloth  GoMPAinr  y.  Bubsit. 

If^funetion  —  Leaae^e  covenant  to  inture  —  Exorbitant  premium — 
Liability  of  iub-leeaee — Unsupported  aU^ation  ae  to  character — 
CoeU. 

A  lessee  covenanted  to  insure'  the  demised  premises  in  such 
ofllce  as  his  lessor  should  appoint  He  sub-let  the  premises,  and 
his  sub-lessee  covenanted  to  pay  what  he  should  pay  for  insurance. 
He  insured  the  premises,  at  an  exhorbitant  premium,  in  an  office 
not  appointed  by  the  lessors.  The  court  granted  an  injunction  to 
restrain  him  from  proceeding  with  an  action  to  recover  the  pre- 
mium from  the  assignees  of  his  sub-lessees. 

The  bill  contained  an  allegation  that  the  lessee  was  agent  of  the 
company  in  which  he  had  insured  the  premises.  This  was  proved 
to  be  inoorvect,  and  the  bill  was  amended  by  striking  out  the  alle- 
gation. Plaintiffs  were  orderei  to  pay  the  costs  consequent  on 
the  allegation. 


Y.  0.  W.       Ba  Tri  PB4BRIX  Lm  Assubawos  Sootarr, 

Hoaer's  GA0>. 
Winding  up — Contributory, 

A,  a  shareholder  in  a  joint  stock  company,  gave  notice  to  the 
directors  of  a  trust  deed,  by  which  he  had  assigned  his  shares  to 
B  and  G  upon  certain  trusts. 

B  and  G  did  not  execute  the  deed  of  settiement,  but  their  names 
were  entered  upon  the  share  register  as  trustees,  and  fh>m  time 
lo  time  they  received  in  that  capacity  the  dividends  upon  the 
shares,  as  trustees  for  the  persons  named  in  the  deed  of  trust 

Held^  that  B  and  G  were  liable  as  oontributories  without  quali- 
fieation. 


Y.  C.  W. 


HowiTT  v.  Hall. 


Copyright — Sale  for  limited  period —  Uneold  etock. 

Under  a  purchase  by  a  publisher  of  the  copyright  of  a  work 
for  four  years,  the  expiration  of  the  period  does  not  detemdne  his 
right  to  sell  the  remaining  stock  printed  by  him  during  the  period. 


Y.  G.  W. 


Balton  v.  Hill. 


Will — CoTutruetion — Oift  to  grandchUdren-^Reetrietive  worda 
enlarged  by  conaidering  context  and  aeope  ofioilL 

Gift  by  will  to  '<  all  and  every  the  child  and  children  of  the 
testator's  daughter  who  should  be  living  at  the  time  of  her  decease" 
to  be  paid  to  and  become  Tested  in  **  such  child  or  children"  in 
the  case  of  sons  at  twenty-one,  and  in  the  case  of  daughters  at 
twenty-one  or  marriage ;  but  if  such  times  fbr  payment  should 
happen  in  the  lifetime  of  the  testator's  daughter  and  her  husband 
or  the  surviTor,  then  after  the  decease  of  such  survivor;  but 
nevertheless  the  shares  of  **aU  and  eveiy  such  child  or  children" 
to  be  vested  and  transmissible  on  their  attuning  21  or  marriage, 
although  snoh  respective  times  should  happen  before  the  decease 
of  the  survivor  of  his  said  daughter  and  her  husband. 

Beld,  that  a  child  who  attained  twenty-one  and  died  in  the  life- 
time of  its  mother  took  a  vested  interest 


GOMMON  LAW. 


MOSTTH  T.   GOLBS. 

Negligence — Bailment — Damage — Eoidence  of  ^-Verdict  for — iVom- 

inal  damagea-^New  Trial, 

In  an  action  on  a  bailment  for  negligence,  the  evidence  as  to 
damage  being  slight  or  doubtful,  a  verdict  for  the  Plaintiff  for 
nominal  damages  will  not  be  set  aside  as  necessarily  absurd,  un- 
reasonable, or  inconsistent 


EX.  G.  Axmsoir  t.  Buibt. 

Illegal  contract — Money  paid  under  eompulaion'—Par  delictum-^ 
Payment  to  induce  creditor  to  enter  into  compoaitian  deed. 

The  pluntiff,  being  in  insolvent  eircumstances,  entered  into  a 
composition  deed  with  his  creditors.  The  defendant,  one  of  his 
creditors  reftised  to  sign  unless  he  were  paid  a  sum  of  money. 
By  a  secret  arrangement  the  plaintiff  paid  to  the  defendant  £50 
to  induce  him  to  sign  the  composition  deed,  wliieh  the  defendant 
accordingly  did. 

Held,  that  the  plaintiff  was  entitied  to  recover  bsck  the  money 
in  an  action  for  money  had  and  received. 
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EX. 


BoLOH  T.  Smith. 


Negligence — Right  of  Way — Nuuanee, 

The  proprietor  of  a  dangerous  machine  lawfully  erecting  it  on 
and  over  wbioh  persons  are  allowed  to  pass  is  not  liable  for  injury 
sustained  by  any  one  who,  in  so  passing  along  near  to  it  stumbles 
accidentally,  and  so  falls  against  the  mnohine  in  motion,  it  being 
Tisible  and  aToidable,  although  not  so  fenced  as  to  prcTent  injury 
to  any  one  striking  against  it. 


RE  V  I  EW. 


An  English  Dictionart  or  all  bzcipt  Familiar  Words, 
Including  thx  Principal  Scisntific  and  Technical 
Tbrms  in  uss  :  compiled  by  Jabez  Jinkins.  Published 
by  J.  B.  Lippinoott  ^  Co.,  Philadelphia. 

We  seldom  notice  new  books  except  written  on  some  branch 
of  the  law  or  on  kindred  subjects,  but  an  esteemed  friend  has 
called  our  attention  to  this  work,  which  is  a  little  gem  in  its 
way,  and  which  the  author  has  nroperly  enough  termed  a 
"  vest  pocket  lexicon."  It  is  published  at  the  small  sum  of 
50  cents.  It  is  "  an  English  Dictionary  of  all  except  familiar 
wrds^  including  the  principal  scientific  and  technics  terms" 
in  use.  By  excluding  all  words  the  meaning  of  which  is  sup- 
posed to  be  known  to  every  one  who  speaks  the  English  lan- 
guage, the  compiler  has  succeeded  in  producing  a  most  dimi- 
nutive volume,  capable  of  being  carried  in  the  vest  pocket, 
but  still  containing  every  word,  technical,  or  scientific,  or 
otherwise,  which  is  in  general  use.  In  fact  it  omits  only 
what  everybody  knows,  and  contains  what  everybody  wants 
to  know  and  cannot  readily  find. 

Thx  United  States  Insurance  Gazette,  New  York.  Kot- 
withstanding  the  protracted  war  now  being  waged  in  the 
United  States  ana  consequent  depression  of  business,  the 
course  of  the  United  States  Insurance  Gazette  appears  to  be 
steadily  progressive.  Its  circulation  is  a  wide  one.  It 
cannot  be  wider  than  we  wish  it.  It  abounds  with  informa- 
tion on  the  subiect  to  which  the  Magazine  relates  (Insurance) 
of  immense  value.  • 


The  Law  Magazine  and  Law  Reyibw  for  November,  1862 
(London:  Butterworth's,  7  Fleet«treet),  is  received.  The 
entertaining  dissertation  on  the  "Rights,  Disabilities  and 
Usages  of  the  Ancient  English  Peasantry,''  is  continued  in 
this  number.  In  addition  there  is  in  the  number  an  article 
on  the  question  of  the  hour — Prison  Discipline.  It  is,  how- 
ever, more  a  historical  resume  of  the  question,  than  an  argu- 
mentative dissertation  either  on  one  side  or  the  other  of  it. 
The  Extract  from  Lord  Brougham's  Letter  to  the  Earl  of 
Radnor  is  copied  in  this  number  of  the  Law  JoumaL  It  will 
be  read  with  interest  by  the  many  admirers,  both  in  the  new 
and  the  old  world,  of  the  veteran  law  reformer.  The  remain- 
ing articles — such  as  "Qeneral  Average,"  "Glasgow  Mur- 
der," and  "  The  Patent  Law" — are  all  of  interest,  but  we  can 
do  no  more  than  mention  them.  We  know  of  no  periodical 
better  deserving  of  the  support  of  lawyers  and  legislators  than 
the  Law  Magazine  and  Law  Review,  ft  is  only  £1  sterling  per 
annum. 


The  Edinburgh  Rbtiew,  for  October  (New  York :  Leonard 
Scott  &  Co.),  is  also  received.  Contents — "  Solar  Chemistry," 
"  The  Herculanean  Papyri,"  **  The  Musselmans  in  Sicily, 
"The  Supernatural,"  "The  English  in  the  Eastern  Seas, 
"  The  Legend  of  St.  Swinthen,"  "  Mrs.  Oliphant's  Life  of 
Edward  Irving,"  "  The  Mausoleum  at  Nalicarnassus,"  "  Hops 
at  home  and  abroad,"  "  Prince  Eugene  of  Savoy,"  "  The 
American  Revolution" — are  of  varied  interest.  The  bare 
mention  of  the  many  and  miscellaneous  topics  is  sufficient  for 
our  purpose.    That  purpose  is,  to  induce  such  men  of  educa- 


tion as  have  not  already  subscribed  for  the  American  reprints 
of  the  standard  Reviews,  to  do  so  without  delay.  The  annual 
subscription  for  any  of  the  four  Reviews  is  (ndg  $3.  Black- 
wood and  any  one  of  the  four  Reviews  may  be  had  for  $5  ; 
The  four  Reviews  and  Blackwood  may  be  had  for  $10  per 


annum. 


The  EcLBcno  Magazine,  for  December  (New  York:  W.  H. 
Bidwell),  is  received.  It  b  embellished  with  a  fine  portrait  of 
the  well  known  Bible  commentator  Albert  Barnes,  of  Phila- 
delphia. We  observe  that  the  present  number  closes  the  57th 
volume  of  the  Eclectic;  and  of  them  it  is  well  said,  they  com- 
prise an  amount  ef  literary  treasure  more  choice,  more  varied 
and  valuable,  than  can  be  found  in  any  other  series  in  the 
language.  "  Treatment  of  the  Insane,"  in  the  present  num- 
ber, will  be  found  a  most  useful  paper  at  the  present  time. 
"  The  Theory  of  Cromwell's  Life  '^  will  be  read  with  intereet, 
as  having  a  tendency  to  throw  additional  light  on  the  life  and 
character  of  this  remarkable  man.  We  have  not  time  to 
particulariie  the  remaining  articles,  no  less  than  eighteen  in 
number. 

The  Eclectic  is  a  magazine  of  some  peculiarity.  It  is  so 
named  because  it  contains  selections  from  the  leading  maga- 
zines of  the  world,  such  as  the  Edinburgh  Review,  the  Quar- 
terly, Blackwood,  Fraser  and  the  Dublin  University  Maga- 
zines. The  price  is  moderate,  considering  the  vast  amount  of 
reading  matter  that  is  furnished  to  subscribers.  It  is  only 
necessary  for  the  Eclectic  to  be  known,  to  be  appreciated. 

APPOINTMENTS    TO    OFFIOE,    &C. 

HBIB  AMD  DETISBB  00MMISSI0NBE8. 

The  Hon.  Sir  JOHN  BBVBRLET  ROBINSON,  Bart. ;  The  H<m.  ARCHTB Alj> 
MoLBAN;  The  Hon.  PHILIP  BflOHABL  MATHKW  SCOTT  VANKOITOHNBT; 
The  Hon.  WILLIAM  HKNBT  DRAPBR,  C3. ;  The  Hon.  JAHBS  CHRISTIB 
PALMBR  B8TEN;  The  Hon.  ROBERT  BASTON  BURNS;  The  Hon.  JOHN 
GODFRRT  8PRAQ0B;  The  Hon.  WILLIAM  BUBLL  RICHARDS;  The  Hob. 
JOHN  HAWKINS  HAG  ARTY,  and  The  Hon.  JOSEPH  CURRAN  MORRISON, 
to  be  Commiaiionere  under  the  protlBlona  of  cha|».  80  of  the  Gon.  Stat,  of  Upper 
Canada,  intitoled  An  Act  respectinfc  dalma  to  lands  In  Upper  Oaaada  te  wnkh 
no  patenu  hyre  i»aed.~<Qaaet(ed.  December  90, 18(0.) 

OOUNTT  JUD0B8. 

ROBERT  LYON,  of  the  City  of  OtUwm,  siiqiilre,  BarrtetaN^Law,  to  he  Depnlj 
Judge  of  the  Oonnty  Ooort  of  the  Ooontj  of  OBrlelon.<-<Qaaa«ted,  Deo.  90^  IMS.) 

NOTARIES  PUBUa 

EDWARD  HBATHCOTB,  of  Ounpbembrd,  Bftiinire,  Attomej^it^Law,  to  ben 
Notary  PabUe  in  Upper  Oanada^Oaaetted,  December  S,  1802.) 

FREDERICK  PROUDFOOT,  of  the  Cltr  of  Toronto.  Eeqnlre,  Attomej-at»lAW> 
to  be  a  Notary  PubUe  in  Upper  Canada.— (Oaaetted,  December  18;  1802.) 

THOMAS  HOLDBN,  of  the  City  of  Tarottto»  Beqnire.  Attomey<at-Law,  to  be  n 
Notary  PnbU  >  in  Upper  Ganada^GajMtted,  December  13, 1802.) 

CHARLES  OAMON,  of  CoIUngwood,  B^ntre,  Attomey-at-Law,  to  be  a  Notny 
PnbUo  in  Upper  Ouiada.-<Qaaetted,  December  lA,  1883.) 

DEPUTY  CLERKS  OP  THE  CROWN. 

PTBRRV  HECTOR  MORIN,  Deputy  Clerk  of  the  Crown  and  Pleas  In  and  Ibr 
the  Ooun^  of  Essex,  discharged  from  ottce^Oasetted,  December  6, 1802.) 

CLERKS  OP  COUNTY  COURTS. 

RODERIOK  Mcdonald,  of  the  Town  of  CorawaU,  Esqnin,  to  he  Clerk  of  the 
Ooooty  Court  of  the  United  Counties  of  Btormont,  Dundee  and  Glengarry,  intho 
room  and  stead  of  Robertson  McDonell,  Baqoire,  deceased.— (Gaietted,  December 
6, 1862.) 

CORONBRS. 

EDWARD  MoKBNZIE,  Esqutro.  M.D.,  to  be  an  AsaocUte  Coroner  Ibr  the  Unit- 
ed Counties  of  Lanark  and  Renfrew.-^Oaaetted,  December  6, 1802.) 

QEOROB  H.  CORBETT,  Esquire,  M.D.,  to  be  an  Associate  Coroner  fat  the 
County  of  Slmooe.— (Oasetted,  December  6, 1862  ) 

JAMES  O.  FRERL,  Enquire,  M.D.,  to  be  an  Assodata  Coroner  .Ibr  the  United 
Connti«e  of  York  and  Peel — (Gasetted,  December  IS,  1862.) 

JAMES  G.  FRREL,  Esquire,  M.D.,  to  be  an  Assoelate  Coroner  for  the  Connty 
of  Ontario.— (Gasetted,  December  18, 1862.) 


TO   CORFiESPONDENTS. 

'<  MANYns'*— Under  **  Divitlon  Courts." 

**  WiuiAM  SxBi.Tos'*— Under  **  General  Correspondenoo." 
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DIARY  FOR  FEBRUARY. 

--------  -- 

1.  SUNDAY......  aeptuaaetima. 

%  Uoadaj  .......  Hujlkt  Tbh  eommonOM. 

8.  Taaeday.......  LMt  daj  f<ir  notlee  Oh.  Xz.  HamUton  aad  Saadvich. 

4,  Wadinwtoy...  Oimmmar  School  Trmtow  to  msot. 

6k  Fridaj Paper  Daj,  Q.  B. 

T.  Satariaj.....^  Paper  Day,  O.  P. 
Sw  SUNDAY......  AM^MtaMi. 

9.  Monday........  Paper  Day,  Q.  B.  JlMt  day  fat  BoHea  tar  Ohafham. 

la  Tneeday  >»•»•  Pa«iar  Day,  (X  P.    Chaaeary  fttUnga,  Bzam.  and  Hg.  Toraalo. 

11.  Wedaeaday  ..  P»per  Day,  Q.  B.   Last  day  for  aerrlM  for  Ooonty  Ooort. 

12.  Thond^.....  Papar  Day,  0.  P. 

14.  Saturday.......  Hilabt  Tbek  enda. 

lA.  SUNDAY CMMquapuima. 

17.  Toaaday^......  Jikrow  IWeday.   Chan.  Kx.  Tlarm  'Sandwich  and  Whitby  com 

18.  Wadaeaday  ..  Mk  Wbdmadasf.     [Laat  da.y  for  notftoa  for  London  A  BeUeTiUa 
21.  Saturday  ...M.  Dodara  for  County  Cbnrt. 

28.  SUNDAY......  Id  atmda^  te  LenL 

2L  Toeaday  ......  (Sian.  Xz.  Tann  Chatham  and  Oobowg  oommaneaa. 

IMPORTANT    BUSINESS    NOTICE. 

Atmiu  indebted  totke  Propridon  of  thit  Journal  are  roqueeUd  to  remember  thai 

eMonrpatldmeaeeomUMhavebemplaieodinththand»^Me$tri,I^taonaArdat^ 

JUomeif§,Banri€,McdUolim:andthatanifapramfiremiitmtotiaaemwai 
faMooete. 

nUwMffrMardndaneethaithgl^vprieierthetoeadapledthiieourH:  bniikeg 
hembemmnpelkdiadowoinordier  UemabU  thtmtomattikttremrmUeapmm 
tfMcA  ore  vevy  keavjf, 

Norn  tkattheu^Mne^iqf  the  JonrnalUsoffenmdlpadmitltd^UweiMklndbeun^ 
rmmnMetoea^pedthai1h*I^et$tonandOgleert«^tM€hmUwatadaeeordUu 
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FEBRUARY.  1863. 


NOTICE. 

£hih$&H^0n  will  reeeiw  v>ith  thit  number  the  Index  of  Sub- 
jeeU  and  Index  to  Caeee  contained  in  the  eighth  wlvme  of  the 
Law  Joubnal,  together  with  the  TUle^Mgefor  that  volume. 


OUR  OALENDAR. 

Oar  desire  is  to  make  the  Law  Journal  Calendar  as 
complete  as  possible. 

With  this  object  in  view  we  haye  eodeaTored  to  embrace 
dates  of  interest  as  well  to  praotitioQers  in  courts  of  equity 
aa  courts  of  law,  besides  other  dates  of  interest  to  municipal 
councils,  school  trustees,  &c.  The  chancery  hearing  and 
examination  terms  were  fixed  by  an  order  of  that  court 
made  on  26th  December,  1859.  In  the  compilation  of  the 
calendar  for  the  present  year,  we  followed  the  provisions  of 
that  order.  The  calendar  was  issued  early  in  January.  On 
10th  January  the  Court  of  Chancery  re-cast  the  terms  for 
examination  of  witnesses  and  hearing  of  causes  for  the  first 
six  months  of  the  present  year. 

In  order  that  the  calendar  may  not  only  be  complete  but 
xelilble,  we  have  decided  upon  the  issue  of  a  second  edition 
corrected  to  meet  the  requirements  of  the  chancery  order 
of  10th  January.  The  calendar,  corrected,  is  sent  herewith 
to  subscribers.  • 

The  court  has  not,  as  yet,  made  any  alterations  in  the 
hearing  and  examination  terms  for  the  last  six  months  of 


the  year,  but  as  we  presume  it  intends  to  do  so,  we  have 
omitted  all  reference  to  the  chancery  dates  for  that  portion 
of  the  year  rather  than  give  dates  which,  though  correct 
at  present,  will,  in  all  probability,  be  rendered  incorrect  by 
the  action  of  the  court  several  months  hence. 

In  other  respects  the  calendar  now  issued  is  the  same  aa 
that  issued  during  last  month. 


THE  LATE  ROBERT  BA8T0N  BURNS. 


Death  is  no  respecter  of  persons.  He  visits  all  alike. 
The  rich  and  the  poor,  the  prince  and  the  peasant,  the  wit 
and  the  duUard,  the  learned  and  the  unlearned,  the  honest 
and  the  dishonest,  the  good  and  the  bad,  all  obey  his 
summons.  Those  in  humble  positions  silently  leave  us  in 
obedience  to  the  mandate.  The  blank  thus  made  ia  scarce 
observed ;  the  void  is  soon  filled  up.  But  when  a  man  of 
eminent  position  yields  to  the  unconquerable  conquerori 
men  begin  to  reflect  upon  the  uncertainty  of  life. 

Such  a  man  has  recently  been  removed  from  among  us. 
Robert  Eastern  Burns  is  no  more.  His  life  was  one  of 
patient  industry.  His  death  was  one  of  profound  peace. 
He  is,  now  relieved  from  the  troubles  to  which  flesh  is  heir. 
His  being  is  that  of  endless  eternity. 

Mr.  Bums  was  born  on  26th  December,  1805.  Hia 
father  was  a  Presbyterian  minister.  The  son  received  his 
early  training  under  the  &ther,  who  for  several  yeaxa  was 
master  of  the  Grammar  School^in  Niagara.  Subsequently 
he  became  the  pupil  of  the  Rev.  Mr.  Creen,  who  succeeded 
the  father  as  master  of  the  Orammar  School.  He,  it  la 
said,  was  diligent  in  study,  and  at  an  early  age  exhiUted 
many  of  the  traits  of  good  sense  which  in  after  life  charac- 
terized him  as  a  man. 

Law  was  the  profession  of  which  he  made  choice.  He 
left  the  Grammar-school  in  1822,  and  during  Easter  Term 
of  that  year,  at  the  age  of  16,  was  enrolled  as  a  student  of 
the  laws  in  Upper  Canada.  He  for  five  years  studied  in 
the  office  of  Mr.  John  Breakenridge,  then  a  well  known 
legal  practitioner  in  Niagara.  His  studies  were  completed 
in  1827.  During  Easter  Term  of  that  year  he  was  called 
to  the  bar,  and  selected  St.  Catharines  for  the  practiee  of 
his  profession.  As  a  lawyer  he  was  popular.  His  popu- 
larity, combined  with  sound  judgment,  in  September,  18S7| 
lead  to  his  appointment  to  the  office  of  District  Judge  in 
the  district  in  which  he  lived. 

He  did  not  long  hold  this  judicial  appointment.  It  did 
not  satisfy  his  ambition.  In  the  spring  of  1838,  having 
resigned  the  office  of  Judge  of  the  Niagara  District,  he 
removed  to  Toronto  and  formed  a  partnership  with  Mr. 
Hagerman,  then  a  leading  member  of  the  bar,  afterwards 
a  Judge  of  the  Queen's  Bench.    Mr.  Bums  applied  his 
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mind  to  the  study  and  piaotioe  of  equity.  When  the 
Court  of  Chancery  iras  remoyed  to  Kin^^ston,  the  then  seat 
of  goTemment,  he  also  remoyed  to  Kingston.  He  oon- 
tinned  to  reside  there  so  long  as  the  goveniment  remained 
in  that  ci^.  When  Montreal  beoame  the  seat  of  goyem. 
ment,  Mr.  Boms  retomed  to  Toronto.  He  sneoessiyely 
formed  partnerships  with  Mr.  Oliyer  Mowat  and  the 
present  Chancellor  of  Upper  Canada.  These  partnerships 
were  not  of  long  duration.  He  soon  afterwards- accepted 
the  office  of  Judge  of  the  Home  District)  which  office  he 
held  till  1848.  His  urbanity  as  judge  of  that  courts  and 
9x  officio  judge  of  the  Diyision  Courts,  will  long  be  re- 
membered by  the  many  inhabitants  of  the  present  counties 
lork,  Ontario  and  Peel  (the  old  Home  District),  with 
whom  he  in  the  discharge  of  his  judicial  duties  came  in 
contact. 

This  office  he  rerigned  in  1848^  and  formed  a  part- 
nership  with  Mr.  John  Duggan.  Mr.  Bums,  as  before 
applied  his  mind  to  practice  in  Chancery,  and  was 
known  as  an  able  and  rdiaUe^practitioner  in  that  court. 
Hkei  connection  with  Mr.  Duggan,  howeyer,  was  of  short 
duration,  for  in  1850,  upon  the  death  of  Mr.  Justice 
Hagerman^  Mr.  Bums  became  a  puisne  judge  of  ihe</0urt 
of  Queen's  Bench,  a  podtion  which  he  held  till  the  day  of 
his  death. 

He  was  twice  married.  On  10th  February,  1835,  he 
married  Miss  Anne  Flora  Taylor,  by  whom  he  had  four 
sons — three  of  whom  suryiye  him.  His  first  wife  died  in 
September,  1850,  and  for  six  years  he  remained  a  widower. 
In  1856,  he  married  Miss  Britannia  Nanton.  She  died  in 
1858.    He  neyer  afterwards  married. 

He  had  one  brother  and  tiiree  sisters.  The  brother,  who 
liyes  in  St.  Catharines,  still  sunriyes  him.  One  sister  mar- 
ried the  late  Judge  Campbell,'^ of  Niagara,  and  was  iiying 
with  Judge  Bums  at  the  time  of  his  death.  The  second 
sister  married  Mr.  Thomas  Taylor  of  St.  Catharines,  and  is 
still  aliye.    The  thirds  who  also  is  aliye,  is  unmarried. 

Until  lately,  Judge  Bums  enjoyed  good  health.  His 
habits,  howeyer,  were  too  sedentary,  and,  as  often  happens 
with  persons  of  sedentary  habits,  his  deatii  was  sudden. 
He  presided  at  the  last  asmies  in  Hamilton,  and  towards 
file  end  of  the  court  was  heard  to  oomplain  of  being  unwell. 
He  finished  the  business  of  the  assises,  and  retumed 
to  his  house  in  Yorkyille,  near  Toronto,  where  he  re- 
mained till  he  died.  His  real  complaint  was  dropsy,  but  the 
proximate  cause  of  death  was  what  is  commonly  termed 
<<  a  breaking  up  of  the  system.''  His  energies  fidled  him. 
His  health  forsook  him*  He  sank  from  week  to  week  and 
day  to  day,  till  the  near  approach  of  death  became  a  matter 
of  cerfeoiofy. 


His  death,  irtiich  happened  on  Monday  the  twelfth  day 
of  last  month,  was  on  the  following  day  announced  through 
the  columns  of  the  Toronto  daily  press,  to  a  large  circle  of 
sorrowing  friends.  For  seyeral  days  preyiously  romours 
were  preyalent  to  tiie  efiect  that  he  could  not  liye,  but  it 
was  hoped,  in  spite  of  adyerse  symptoms,  that  he  might  be 
spared  for  years  to  his  country  and  his  &mily.  The  hope 
was  yain.  He  humbly  bowed  to  the  will  of  Qod,  «nd  sur- 
rendered up  his  spirit  to  the  Author  of  his  being.  His 
memory  will  long  remain  fresh  in  the  minds  of  the  people 
of  Upper  Canada.  His  usefulness  as  a  judge  was  as  great 
as  his  popularity  as  a  man.  All  respected  him,  and  all 
will  continue  to  respect  his  memory. 

Mr.  Justice  Bums  was  a  man  of  strong  emotions.  More 
than  once  haye  we  seen  him  drop  a  tear  when  sitting  in 
judgment  on  some  &Uen  son  or  daughter  of  Adam.  On 
such  occasions  his  heart  was  full  \  his  lips  scarce  could  find 
utterance  for  the  thoughts  of  sympathy  that  crowded  upon 
him  for  expression.  He  felt  what  he  said,  and  indeed  ielt 
much  more  than  he  said.  We  remember  well  When  he 
last  presided  as  Judge  of  Assize  for  the  United  Counties  of 
Tork  and  Peel.  A  few  days  before  the  opening  of  the 
court,  the  news  reached  Canada  of  the  death  of  the  husband 
of  our  beloyed  Queen.  The  occasion  was  one  which  Mr. 
Bums  seized  as  affi)rding  a  subject  for  some  remarks  to  the 
grand  jury  on  the  uncertainty  of  life.  He  spoke  in  manly 
terms  about  the  many  yirtues  of  the  deceased.  He  pointed 
out  his  many  good  qualities  as  a  Prince,  and  a  iSuher  of 
the  first  fiftmily  in  the  world.  He  showed  how  much  the 
nation  was  indebted  to  him  for  the  yirtuous  manner  in 
which  he  had  nurtured  his  fiunily.  He,  in  heart-melting 
words,  pointed  out  the  bereayement  which  that  family  had 
sustained.  When  he  tried  to  express  his  feelings  of  sym- 
patiiy  for  our  widowed  Queen,  his  utterance  waa  cboked, 
and  only  relieyed  by  a  flood  of  tears,  which  unmiatakeably 
testified  alike  his  loyalty  to  the  Queen  and  his  loyalty  to 
our  common  humanity.  Little  did  he  then  think  that  ere 
long  he  woidd  himsdf  be  remoyed  from  this  worid,  and 
his  own  death  cause  tears  to  gush  down  the  cheeks  of 
many  sorrowing  friends. 

Judge  Burns  was  too  good  natured  in  his  dealings  witii 
his  fellow  men.  He  neyer  could  say  "  no''  to  an  appeal 
for  a  &yor.  His  beneficence  exceeded  his  discretion.  The 
consequence  was,  that  in  the  declining  years  of  life  he 
was  harassed  with  debts  contracted  on  behalf  of  others. 
To  pay  them  off  he  waa  economizing  in  every  poaable 
form,  and  had  his  life  been  spared  a  fewyeani  longer 
would  haye  been  free  from  debt  and  able  to  afford  many 
comforts  which  of  late  he  denied  himself.   . 

More  than  once  haye  we  had  occasion  to  advert  to  Che 
well  defined  veins  of  common  sense  which  are  to  be  found 
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in  bis  publiBlied  decisions.  No  deoUionB  commanded  more 
respect.  No  judge  commanded  more  confidence.  His 
intellect  was  a  sound  one.  It  was  not  wliat  the  world  calls 
brilliant.  It  did  not  shine  with  the  lustre  of  the  polished 
diamond.  It  was  not  a  polished^  but  a  rough  diamond, 
though  none  the  less  yaluable  on  that  account  He  had 
not,  owing  to  the  circumstances  of  this  country  at  the  time 
he  was  educated,  the  advantages  of  a  university  education. 
His  intellect,  strong  by  nature,  did  not  receive  that  polish 
which  the  higher  branches  of  education  imparU.  He,  how- 
ever, at  all  times  acquitted  himself  with  singular  success. 
No  flights  of  oratory  characterized  his  addresses  to  the 
jury  j  but  steady  plain  spoken  practical  sense  predominated 
in  all  that  he  said.  His  intellect  certainly  was  not  acute. 
He  was  at  times  a  little  slow  to  apprehend,  but  for  this, 
compensation  was  afforded  in  the  fact  that  his  decisions 
were  at  all  times  well  considered  and  well  delivered.  The 
moment  he  made  himself  master  of  an  argumant,  his  mind 
saw  its  way  to  a  logical  conclusion.  His  conclusions  were 
more  than  once  upheld  in  appeal,  even  in  cases  where  be 
had  the  misfortune  to  differ  from  the  rest  of  the  Court 
He  has  left  behind  him,  in  the  published  series  of  our 
Queen's  Bench  reports,  judgments  that  will  so  long  as 
law  is  administered  in  Upper  Canada  be  regarded^^  mas- 
terpieces of  learning. 

He  was  at  all  times  courteous  to  the  bar.  He  never 
forgot  the  gentleman  in  the  exercise  of  his  high  functions 
as  a  judge.  He  seemed  to  know  and  to  feel  that  judicial 
success  in  a  great  measure  depends  upon  mutual  respect 
between  the  bench  and  the  bar.  He  itt  donsequence  at  all 
times  received  the  cheerful  support  of  the  bar.  Exalted 
BB  was  his  position,  he  did  not  hesitate  to  ndngle  with  the 
law  students,  to  preside  at  their  debates,  to  read  essays  to 
ihem,  and  do  all  in  his  power  to  stimulate  them  to  exertion 
in  the  pursuit  of  their  profession.  His  oondes<ieii8ion  in 
this  respect  was  very  remarkable.  The  students  appre- 
ciated it  Tear  after  year  he  was  elected  president  of  the 
Osgoode  Club.  This  was  the  only  acknowledgment  which 
the  students  could  offer  for  his  acceptance,  and  that 
acknowledgment  was  heartily  made  and  as  heartily  re- 
ceived. 

He  is  no  more.  His  memory,  however,  will  ever  be 
cherished  with  &elingB  of  endearment  His  life  was  an 
example  worthy  of  imitation--«n  example  of  industry  to 
the  student)  of  learning  to  the  barrister,  of  integrity  to  the 
jodgCy  of  simpUeity  and  hones^  to  all  men.  His  family 
has  lost  a  kind  and  aflectionate  father.  His  court  has  lost 
an  able  and  experienced  judge.  His  countiy  has  lost  a 
sincerely  good  and  upright  man,  who  adorned  every  station 
of  life  in  which  he  was  called  upon  to  act  In  a  word,  he 
was  an  honest  man— an  able  mao-— an  upright  judge. 


TRIAL  BY  JURY. 


It  is  in  the  interest  of  the  administration  of  justice  both 
criminal  and  civil,  that  juries  should,  if  p^mble,  agroe. 
But  it  is  not  necessary  that  the  agreement  should  be  forced 
upon  them  contrary  to  the  free  eseroise  of  reason-— it  is 
not  necessary  that  mind  should  be  so  fkr  subjected  to  mat- 
ter that  physical  endurance  should  usurp  the  place  of  men- 
tal exercise.  The  right  of  the  judge  to  discharge  the  juiy 
without  consent  of  parties  is  at  aU  times  a  subject  of 
doubt  The  right  in  some  oases  does  exist,  but  even  in 
those  cases  the  propriety  of  exercising  the  right  may  be 
open  to  grave  doubts.  The  law  on  this  subject  has  recently 
undeigone  much  discossioo  in  Me^,  y.  Charlenoorihy  deci- 
ded by  the  English  Court  of  Queen's  Bench  at  the  sittinge 
afier  Trinity  Term  last  The  case  is  one  of  great  interest 
and  is  a  display  of  great  learning.  For  this  reason  we 
have  given  it  entire  in  other  columns.  We  make  no  apology 
for  its  insertion.  It  will  well  repay  a  perusal,  and  be  found 
at  all  times  a  most  useftd  repositofy  of  learning  on  A  recon- 
dite branch  of  law. 
'''-■■  '  '  '         "        ■   ■ ' ■■ 

NEW  CHANCERY  ORDERS. 


10th  Jakttart,  1863. 

BS^HEARINOS. 

I.  From  and  after  the  first  day  of  April  nett,  all  re-hearings 
of  eauBes  are  to  be  within  six  months  after  the  decree  or 
decreetal  order  shall  have  been  passed  and  entered;  and 
applications  in  the  natore  of  re-hearings  to  discharge  or  vary 
orders  made  in  Courts  not  being  decreetal  orders,  are  to  be 
within  four  months  of  the  passing  and  entering  of  the  same ; 
or  within  such  fhrther  time  as  the  Court  or  any  Judge  thereof 
ma^r  allow  upon  special  grounds  therefor,  shown  to.  the  sati»- 
action  of  the  Court  or  Judge. 


HEARINGS. 

n.  Causes  are  to  be  heard  at  the  same  time  that  the  wit- 
nesses are  examined  upon  the  Close  of  such  examination.  No 
evidence  to  be  used  on  the  hearing  of  a  eauae  is  to  be  taken 
before  any  examiner  or  officer  of^he  Conrt,  unless  by  the 
order  first  had  of  the  Coart  or  a  Judge  thereof  upon  special 
grounds  adduced  for  that  purpose. 

in.  When  the  examinaUon  of  witnesses  before  a  Judge  is 
to  be  had  in  any  tovm  or  place,  other  than  that  in  which  the 
pleadings^  in  the  cause  are  filed,  it  shidl  be  the  duty  of  the 
party  setting  down  the  cause  for  such  examinatioji,  to  deliver 
to  the  Registrar  or  Deputy  Registrar  with  whom  the  pleadings 
are  filed,  a  sufficient  time  before  the  day  fixed  for  such  exami- 
nation, a  pneoipe  requiring  him  to  transmit  to  the  Re^trar 
or  Deputy  Registrar,  at  the  place  where  such  examinati.on  of 
witnesses  is  lo  be  hsd,  the  pleadings  in  the  cause ;  and  a^  the 
same  tiikie  to  deposit  with  him  a  sufficient  sum  to  cover  the 
expense  of  transmitting  or  re-transmitting  such  pleadings ; 
and  thereupon  it  shall  be  the  duty  of  such  registrar  or  Deputy 
Registrar  forthwith  to  transmit  the  pleadings  accordingly. 

The  fi»e  payable  to  the  Deputy^  Registrar  for  setting  down 
causes  under  the  foregoing  order  is  to  be  two  pounds* 
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DEGREES  FOR  REDEMPTION  OR  FORECLOSURE  OF 
MORTGAGES,  OR  FOR  SALE. 

lY.  WboB  the  time  for  answeriog  in  either  of  the  abore 
elasees  of  eaaee  has  laired,  on  prodaotion  to  the  Registrar  of 
the  Gonrt  of  the  affidavit  of  the  serrice  of  the  bill,  and  npon 
prsBoipe,  the  plaintiff  is  to  be  entitled  to  sneh  a  decree  as 
woala,  nnder  the  present  praotioe,  be  made  by  the  Court,  npon 
a  hearing  of  a  oanse  pro  confeuo^  under  an  order  obtained  for 
that  purpose ;  and  on  werj  such  bill  is  to  be  enflorsed  the 
following  notice :  "  Your  answer  is  to  be  filed  at  the  office  of 
the  Registrar,  at  Osffoode  Hall,  in  the  city  of  Toronto,  or 
(when  the  bill  is  filea  in  an  outer  county)  at  the  offioe  of  the 

Deputy  Registrar  at .    Yon  are  to  answer  or  demur 

within  four  weeks  from  the  serrioe  hereof,  or  (whei^  the  defen- 
dant is  served  oot  of  the  jurisdiction)  within  the  time  limited 
by  the  order  authoniing  the  serrioe.  If  you  fail  to  answer  er 
demur  within  the  time  above  limited,  you  are  to  be  subject  to 
hare  a  decree  or  order  made  against  you  forthwith  thereafter; 
and  if  this  notice  is  served  upon  yon  personally,  you  will  not 
be  enUtled  to  any  further  notice  of  the  future  proceedings  in 
the  cause.  iVote.-—  This  bill  is  filed  by  Messrs.  A.  B.  and 
0.  D.,  of  the  city  of  Toronto,  in  the  county  of  York,  solicitors 
for  the  above  named  plaintiff ;  and  when  the  party  who  files 
the  bill  is  a^nt»  and  agents  of  Messrs.  £.  F.  and  0.  H.,  of 
,  solicitors  for  the  above  plaintiff.  And  upon  bills  for 
foreclosure  or  sale  is  to  be  added  to  such  notioe  the  foUowing : 
'And  take  notice,  that  the  plaintiff  claims  that  there  is  now 

due  by  you  for  piincipal  money  and  interest  the  sum  of , 

and  that  you  are  liable  to  be  charged  with  this  sum,  with  sub- 
sequent interest  and  costs,  in  and  by  the  decree  to  be  drawn 
up,  and  that  in  default  of  payment  Oiereof  within  six  calendar 
months  from  the  time  of  drawing  up  the  decree,  your  interest 
in  the  property  may  be  foreclosed  (or  sold)  unless  before  the 
time  allowed  you,  as  by  this  notioe  for  answering,  yon  file  in 
the  office  above  named  a  memorandum  in  writing  signed  by 
yourself  or  your  solicitor,  to  the  following  effect:  'Iditpue 
tMe  amount  claimed  by  ihe  pUxmHf  in  the  oauee,'  in  which  oasie 

Son  will  be  notified  of  the  time  fixed  for  settling  the  amount 
ae  by  you  at  least  four  days  before  the  time  to  be  so  fixed.' " 

This  order  is  not  to  affect  any  suit  now  pending. 

Y.  Afler  the  first  day  of  Febmarr  next,  all  bills  of  complaint 
and  petitions  are  to  be  addressed,  '*  To  the  Honourable  the 
Judges  of  the  Court  of  Chancery.'' 

VI.  The  signature  of  a  Judge  shall  not  be  neoeesary  to  the 
anthantioation  of  any  writ 


8ERYICB  OUT  OF  JURISDICTION. 

yn.  The  time  within  which  any  defendant  served  out  of  the 
jurisdiction  of  the  Court  with  an  offioe  copy  of  a  bill  of  com- 
plaint shall  be  required  to  answer  the  same,  or  to  demur 
thereto,  to  be  as  follows : 

1.  If  the  defendant  be  served  in  the  United  States  of  Ame- 
rica, in  any  city,  town  or  village  within  ten  miles  of  Lake 
Huron,  the  Itiver  St.  Clair,  Lake  St  Clair,  the  River  Detroit, 
Lake  Erie,  the  River  Niagara,  Lake  Ontario,  or  the  River  St 
Lawrence,  or  in  any  part  of  Lower  Canada  not  below  Quebec, 
he  is  to  answer  or  demur  within  six  weeks  of  sudi  service. 

2.  If  served  within  any  state  of  the  United  States,  not  within 
the  limits  above  described,  other  thau  Florida,  Texas  or  Cali- 
fornia, he  is  to  answer  or  demur  within  eight  weeks  after  snoh 


3.  If  served  within  any  part  of  Lower  Canada  below  Quebec, 
or  in  Nova  Scotia,  New  Brunswick  or  Prince  Edward  Island, 
he  is  to  answer  or  demur  within  eight  weeks  after  such  service. 

4.  If  served  within  any  part  of  the  United  Kingdom,  or  of 


the  Island  of  Newfoundland,  he  is  to  answer  or  demur  within 
ten  weeks  from  such  service. 

5.  If  served  elsewhere  than  within  the  limits  above  desig- 
nated, he  b  to  answer  or  demur  within  six  oalendsr  months 
after  such  service. 

6.  The  time  within  which  any  party  served  with  any  peti- 
tion,* notioe  or  other  proceeding,  other  than  a  bill  of  complaint, 
is  to  answer  or  appear  to  the  same,  b  to  be  the  same  time  as 
prescribed  for  answering  or  demuiring  to  a  bill  of  complaint, 
according  to  the  locatity  of  sendee. 

7.  Any  puiv  may  apply  to  the  court  to  prescribe  a  shorter 
time  than  is  heroinbeforo  provided  for  any  other  party  to 
answer  or  demur  to  any  bill  of  complaint  or  to  answer  or 
appear  to  any  petition,  notice  or  other  proceeding. 

8.  Any  party  may  apply  for  leave  to  serve  any  other  party 
out  of  the  jurisdiction,  under  the  (General  Orders  of  the  Cfonrt 
of  June,  1853. 

9.  Affidavits  of  service  under  this  Order,  and  of  the  identity 
of  the  part^  served,  may  be  sworn  as  follows ;  If  such  service 
be  effected  m  any  place  not  within  the  dominions  of  the  Crown, 
beforo  the  mayor  or  other  chief  magistrate  of  any  city,  town 
or  borough,  in  or  near  which  such  service  may  be  effiseted,  or 
before  any  British  consul  or  vice-consul,  or  the  judge  of  any 
court  of  superior  jurisdiction.  And  if  such  service  be  eflTeeted 
in  any  place  within  the  dominions  of  the  Crown,  not  within 
the  jurisdiction  of  thie  Coort  such  affidavit  may  be  sworn 
before  any  the  like  officer,  or  any  notary  public,  and  in  Lower 
Canada,  oefore  any  commissioner  for  taking  affidavits  a^ 
pointed  under  any  statute  of  this  province.  And  such  affidavit 
shall  be  deemed  sufficient  proof  of  such  service  and  identity, 
without  proof  of  the  official  character,  or  of  the  handwriting 
of  the  person  administering  the  oath  upon  such  affidavit 

P.  M.  Vavkouohiixt,  C. 
J.  C.  P.  RsixN,  V.  O. 
J.  O.  Spraogi,  V.  C. 
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{OmUmted  Jrom  pagt  10.) 
DEPUTT   CLERK. 
The  olerk  may  have  as  many  assistants  as  he  thinks 
necessaiy  in  doing  the  work  of  his  offioe — ^rooeiving  papers, 
filUng  in  process,  copying  papers,  reoeiving  monies,  or  the 
like — ^ander  his  direction ;  but  they  aro  not  recognised  as 
deputy  clerks  in  the  proper  signification  of  tbe  word, 
though  they  wonld  be  held  in  law  to  be  the  prinoipal's 
deputy  when  doing  any  particular  act  under  his  direotion. 
In    signing  process,  administering  affidavits,  approying 
instruments,  taking  oonfessions,  recording  judgments,  or 
doing  suob  matters  as  the  legislatnro  evidendy  trusted  to 
be  done  by  the  derk  personally,  it  is  donbtfnl  if  assistants 
would  baye  power  to  act;  bat  in  carrying  oat  the  mero 
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manual  work  of  tlie  office  under  the  clerk's  direction^  there 
seems  to  be  no  objection  to  their  employment.* 

The  term  deputy  applies  only  to  one  who  has  all  the 
anthority  which  the  principal  has  by  yirtne  of  his  office. 
A  deputy,  then,  is  one  who  acts  by  the  right,  in  the  name 
of,  and  for  the  benefit  of  some  one  else :  he  is  a  meje  ser- 
Tant  of  his  principal,  though  he  has  the  power,  by  opera- 
tion of  law,  to  do  any  act  which  his  principal  might  do  (1 
Salk.  95);  and  by  making  a  deputy  the  whole  power  of 
the  principal  passes  to  him  (2  Salk.  468 ;  and  see  1  Salk. 
96 ;  B.  V.  SmM,  Farr.  78). 

Ministerial  officers  can,  by  common  law,  make  a  deputy 
(4  Bulstr.  78 ;  8  Mod.  150.)  Whether  division  court 
clerks  come  within  the  general  rule  is  not  material  to  be 
considered,  for  the  statute  has  expressly  provided  for  the 
appointment  of  deputies,  thus  rather  diminishing  than 
enlarging  any  common  law  power ;  for  the  express  provL 
sion  would  appear  by  implication  to  exclude  the  power  of 
appointment  except  as  provided  for.  Section  88  enacts 
that — 

••  The  clerk  may  (with  the  approval  of  the  jadge)  fh>m  time  to 
time,  when  prevented  from  acting  by  ilhiOBS  or  anavoidable  aeoi- 
dent,  appoint  a  depnty  to  act  for  him,  with  all  the  powers  and 
pririlegee,  and  salgeot  to  like  daties,  and  may  remove  such  deputy 
at  his  pleasiue,  and  the  clerk  and  his  sureties  shall  be  Jointly  and 
severally  responsible  for  all  the  acts  and  omissions  of  the  deputy." 

As  it  is  with  the  approval  of  the  judge  that  the  appoint- 
ment must  be  made,  such  approval  is  in  the  nature  of  a 
condition  precedent;  and  an  appointment  made  without 
the  judge's  approval  would  be  invalid,  at  least  so  far  as  the 
clerk  and  deputy  clerk  were^concemed,  though  the  act  of 
the  deputy  would  be  as  good  as  clerk  de facto  quoad  third 
persons :  (2  Inst  381 ;  Gro.  Elis.  584 ;  Eebl.  857 ;  Moore 
112 ;  Ld.  Raym.  661.) 

Any  person  who  has  the  requisite  skill  may  be  a  deputy, 
and  of  the  sufficiency  of  skill  the  judge  will  determine. 

The  manner  and  form  in  which  the  appointment  is  to  be 
made  is  not  prescribed  by  the  statute;  and  there  is  some 
doubt  whether  an  appointment  by  parol  would  be  sufficient. 
At  all  events  the  best  and  safest  mode  is  to  appobt  the 
deputy  by  an  instrument  in  writing,  more  particularly  as 
the  statute  requires  the  appoval  of  the  judge. 

Foax  01  Appoixtxbvt  qv  ▲  Dbpvtt  CiMlk* 

I,  ,  Cleric  of  the  ■  Divisloii  Ck>urt,  in  the  Coimty  of 

,  being  prevented  by  iUneti  {or  a$  the  ease  may  he)  from 

aeting  in  mj  said  office  of  Clerk,  do  hereby,  in  accordance  with 
the  provisioas  of  the  Division  Court  Act,  and  with  the  approval  of 
the  Judge  of  the  County  Court  of  the  said  County,  appoint  -^— ~. 


of  the ,  in  the  County  of  ,  my  deputy  to  act  for  me, 

in  the  said  office,  during  my  pleasure. 
Given  under  my  hand  this  — -  day  of  -^ 


.,186 


Approved  by  me 


CUrh  of  the  said  Dhieion  Court, 


*  Such  Mtlatmat  clerks  an  •mplogred  In  th*  oOeM  of  Ui*  raparlor 
t$j  ttwrte;  bot  any  vrili  ar  Socnimnto  tbej  Ihnm  an 
tht  prinolpal  oflloHr,  iriuM  a08Bti  thflj  H«  Air  tte  pirtfeatar  tct 


ami 


Judge  of  the  eaid  Co,  Court. 

The  iiuthority  of  the  deputy  clerk  is  determinable  at  the 
will  of  ihe  clerk  under  the  express  power  in  the  statute-* 
to  remoye  such  deputy  at  his  pleasure.  It  is  the  same  at 
common  law:  the  deputy  holds  at  the  pleasure  of  his 
principal. 

A  depnty  ought  regularly  to  act  in  his  office  in  the  name 
of  his  principal.  Still  an  act  by  deputy  in  his  own  name 
in  general  will  be  good  (1  Salk.  96;  8  Bulstr.  78);  and 
he  has  power  to  do  any  act  which  his  principal  might  do; 
(1  Salk.  95;  2  Salk.  468 ;  R.  y.  SmUh,  Vm.  73).  Thus, 
in  signing  process,  it  would  seem  proper  to  sign  in  the 
name  of  the  clerk,  adding  "  by  ,  deputy  clerk ;'» 

while  in  taking  confessions,  and  certifying  or  approving 
documents,  the  deputy  would  sign  in  his  own  name,  adding 
the  words,  '<  deputy  clerk.''  It  is  said  that  a  deputy,  being 
in  the  place  of  his  principal,  may  maintain  an  action  for 
fees,  but  has  no  right  to  the  same  for  his  own  use :  {ChdoU 
phin  y.  Tudor ^  2  Salk.  468).  The  remuneration  of  the 
deputy  is  a  matter  of  arrangement  between  him  and  the 
clerk,  but  if  no  arrangement  be  made,  he  will  only  be 
entided  to  a  quantum  meruit  agunst  his  principal:  (6 
Mod.  285). 

As  to  the  liabilities  in  respect  to  acts  by  deputies,  the 
generel  rule  of  law  is,  that  a  principal  is  liable  for  the  &ult 
or  negligence  of  his  servant,  though  not  for  his  wilful 
wrong  (Jones  v.  Haref  2  Salk.  440 ;  Hahheretiy  v.  Ward^ 
8  Ex.  880 ;  McManue  v.  Cricket,  1  East  106) ;  but  the 
statute  has^expressly  provided  in  sec  88  that  the  clerk  and 
his  sureties  shall  be  jointly  and  severally  responsible  for 
oU  ih0  acii  and  omieeione  of  the  dqnUy*  Being  a  mere 
servant,  the  deputy  would,  not  be  personaDy  liable  for  any 
bare  n^lect  of  duty  to  any  party  injured  tiiereby,  though 
he  would  for  a  misfeasance,  for  no  wrong  doer  can  justify 
as  a  servant  (Lane  v.  Cotton^  12  Mod.  488) ;  but  the  action 
would  be  against  the  deputy  as  a  misfeasor,  not  as  a  servant 
or  deputy,  but  as  a  wrong  doer  (i&.) 

It  may  be  added  that  misconduct  by  a  deputy  suffidentiy 
grave  to  incur  forfeiture,  if  committed  by  the  principal, 
may  work  a  fbrfeitnie  of  office  by  the  derk :  (2  Boll  Ab. 
155.) 


«<  CiMKK  6th  DivmoH  OouBT,  Conrrr  Nobvolk."— Tour  letter 
received,  but  too  late  for  attention  in  this  number.  Had  it  been 
addressed  to  Barrie  instead  of  Toronto,  it  might  have  appeared  in 
this  issue.  All  communications  on  the  subject  of  Division  Court 
law  should  be  addressed  to  Barrie. 
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UPPER  CANADA    REPORTS. 

IN  APPEAL. 

[Before  The  Hon.  Sir  J.  B.  Bobimbor,  Bart.,  President ;  The  Hon. 
Akohibalb  MoLsAir,  Chief  Jnatioe  of  Upper  Canada;*  The 
Hon.  WiLLiAK  H.  Dbapbb,  C.B.,  Chief  Justice  of  the  Conrt  of 
Common  Pleas ;  The  Hon.  Yioe-Chaneellor  Ebtor  ;  The  Hon. 

•  Mr.  Justice  Bubks  ;*  The  Hon  Vice  Spbagqb  ;  The  Hon.  Mr. 
Jnstice  Haoabtt  ;  and  The  Hon.  Mr.  Justice  Mobbison.] 

ON  APPEAL  IROM  A  DECREE  OF  THE  OOUET  07  CBAKCERT. 

Bbbrabd  y.  Walkbb. 
Mortgag6^(hmUd  fiy  an  al$oluie  dttd—Jeint  tenanl-'nnaid  im  common. 

Tiw  prindfle  upon  whIA  parol  crfdeaee  will  be  netltnd  to  eot  down  a  deed 
anolate  on  ita  ftoe  to  a  mere  eeevrlty  oonaidercd  and  acted  oa. 

Z<  Iknfo  ▼.  JkngjfU,  1  Qnnt  277f  eomineBted  on  and  approred  of. 

T.  and  B.  brlog  rarellea  Jbr  W.  ibr  fba  dve  payment  of  eertain  moneys  to  the 
City  of  Toronto^  olMalned  flrom  him  a  martgage  with  a  power  of  sale  by  way  of 
Indemnity;  afkarwarda  taarins  heen  otUgsd  to  pay  eertain  moneys  to  the  dty, 
and  being  also  liable  to  pay  other  soms  on  his  aoooant,  they  obtained  from  him 
SB  siboohite  Aead  Ibr  the  nominal  oonslderation  of  £1000;  in  Ihct  no  monev  was 
aald,  nor  did  any  aooounting  between  the  partleo  take  plaoo.  Sobseqiientiy  the 
aoldar  of  ikprlor  mortnge  mstitated  proeeedings  to  Ibieeloee,  and  on  an  appli- 
cation to  extend  the  ttme  Ibr  payment,  T.  nuuM  affldavlt  that  the  app)leatk>n 
was  mads  as  well  on  behalf  of  the  moitngor  as  on  behalf  of  himselraud  B., 
and  n  was  also  shown  that  when  the  deed  was  signed  T.  stated  that  W.  wonld 
retain  his  right  to  redeem,  the  oUeet  of  the  conTeyanee  being  merely  to  enable 
T.  and  B.  to  raiso  monsy  to  payoff  the  mortgagMs  who  was  pressing,  snd  other 
demands.  On  a  bill  filed  by  W.  against  B.  and  tbo  representattres  of  T.  (who 
had  died  In  the  meantime),  aUs^nc  the  transaction  to  hai>«  been  1^  way  of 
asenrlty  onlr,  and  praaring  to  be  allowed  to  redeem;  a  decree  was  made  as 
prayed,whieh  on  appeal  to  this  eoui  was  aflBrmed,  notwithstanding  the sanrirlag 
ciaateeln  Ihadsed  (B.),  swore  that  the  oonToyanee  had  been  made  by  w. 
te  the  porpose  of  abeointa|y  roinaaing  his  Interest  In  the  lands  ponTsysd^— 
n>BAPBi,  CJ.,  dissenting.} 

Whether  the  admission  of  one  Joint-tenant  or  tenant^in-eommon,  as  to  the  extent 
of  the  Intersst  held  bjUm  mid  hlseo-tsnants  are  admtasible  asetidence  against 
Ms  oo-tsnant%  giwi^. 

The  Mil  in  the  eonrt  below  was  filed  by  Joseph  Walker  against 
Hiram  Goodwin  Bernard  and  George  P.  Dickson,  and  John  C. 
Oriifith,  ezeoutors  and  deriseee  of  Charles  Thompson,  deceased, 
setting  fbrthy  among  other  things,  that  a  certain  deed  made  by  the 

Slaintiir  to  the  defendants  Bemai^l  and  Thompson,  at  the  Island  of 
t  Joeeph,  in  Not.,  1861  f  and  bearing  date  28th  Oct  1861,)  though 
profossing  to  be  an  absolute  conTeyanee  in  fbe  by  the  plidntiif  to 
them  of  lot  64,  on  the  west  side  of  Tonge  Street,  in  the  township 
Of  Tavghan  (210  acres),  for  the  consideration  of  £1000,  was  in 
DMt  taken  •>  a  mere  security  fbr  whatCTer  balance  might  be  due 
to  them  on  taking  an  account  between  them  and  the  plaintiff ; 
that  Thompson  died  In  February,  1868,  leiiTing  Griffith  &  Dickson 
his  neeulm ;  that  Thompson,  ili  his  lifetime,  always  admitted, 
and  that  his  said  executors  now  admit,  that  this  deed  was  in 
ftot  a  mortgage  and  that  plaintiff  h^  a  redeemable  interest  in 
the  pHmisea,  but  insist  that  the  plaintiff  is  still  largely  indebted 
to  the  estate  of  Thompson  upon  the  transactions  between  plaintiff 
and  Bernard  and  Thompson. 

That  Bernard,  on  the  otber.hiulid,  insisted  that  he  had  acquired 
an  absolute  interest  in  the  said  estate,  under  the  deed  referred  to, 
imd  denied  the  plaintiff 's. right  to  redeem ;  and  plaintii^  prayed 
that  aoeounts  ndght  be  taken,  and  that  he  might  be  allowed  to 
redeem,  &o. 

The  defendant  Bernard,  in  his  answer,  stated  what  the  plaintiff 
had  also  set  forth  in  his  bill,  thut  the  plaintiff  had  prcTiously  giTcn 
to  him  and  Thompson  a  mortgage  on  these  same  lands,  to  secure 
them  against  any  loss  or  Habtlty  which  they  might  incur  as  sure- 
ties  tor  the  pU^tiff  to  the  ofty  of  Toronto,  for  the  due  perform- 
uioe  of  eertain  obligatione  inentred  by  the  plaintiff,  as  collector 
of  market  fees  in  the  said  city.  [This  mortgage  contained  a 
power  of  sale  to  be  exercised  by  Bernard  and  Thompson  for  the 
ptopoto  of  indemnifving  them  in  the  OToni  of  Walker  IklUng  to 
saTO  them  harmless,  j 

That  they,  Bernard  and  Thompson,  had  been  compelled  to  pay 
large  sums  to  the  city  on  acoount  of  Walker,  and,  being  still 
liable  for  larger  sums,  they  went  to  the  plaintiff  at  St  Joseph's 
Island,  and  agreed  with  him  in  NoTomber,  1861,  that  the  plaintiff 
should  conTey  to  Bernard  and  Thompson,  absolutely  in  fee  simple, 


*  M c^Ma,  0.  J.,  and  Boms,  J.,  were  abasat  when  judgment  was  deUvezwl. 


his  equity  of  redemption  in  the  said  land,  in  satisfaction  of  what 
they  had  already  paid  for  the  plaintiff  as  his  sureties  to  the  city, 
and  in  consideration  of  their  undertaking  to  pay,  as  they  then  did 
for  the  plaintiff,  all  further  sums  which  he  might  be  liable  to  pay 
to  the  city  of  Toronto  in  respect  of  market  feee. 

That  they  did  afterwards  fully  pay  to  the  dty  all  farther  nmm 
for  which  the  plaintiff  was  so  liable,  such  payments  for  the  plain- 
tiff amounting  in  the  whole  to  £900  and  upwards. 

He,  denied  that  the  deed  of  Oetober,  1861,  was  intended  to  bo 
by  way  of  security  merely,  and  insisted  that  it  was  designed  as 
an  absolute  purchase,  as  the  deed  on  its  face  purported  to  be. 
•*  I  deny  it  to  be  true  that  either  the  said  Tbompeon  or  myertf, 
on  the  occasion  of  oar  being  at  St.  Joaeph's  Island,  as  aforesaid, 
or  before  or  at  or  about  the  time  of  the  execution  of  the  said  deed, 
OTer  stated  to  the  plaintiff  that  the  s^d  deed  should  be  eonddered 
or  taken  as  a  mere  security  for  the  balance  that  might  be  due  us 
on  taking  the  accounts  between  us ;  and  I  deny  f^uiher  that  it 
was  OTer  stated,  agreed  or  understood  by  mo,  either  to  or  with 
the  said  plaintiff,  or  any  person  on  his  l)«half,  that  the  eaid  in- 
denture should  be  a  security  for  any  purpose,  or  that  the  same 
should  be  considered  otherwise  than  an  absohnte  purchase  deed : 
and  I  say  that,  to  the  best  of  my  knowledge,  information  and 
belief,  the  said  Thompson  in  like  manner  took  the  said  deed  as  an 
absolute  deed ;  and  did  not,  before  or  at  the  time  of  the  exeention 
of  the  said  deed,  state  to  the  said  plaintiff,  or  in  any  manner  agree 
with  the  plaintiff,  that  the  said  deed  should  be  considered  as  a 
security  merely,  but  I  belicTo  the  said  Thompson,  like  myself, 
regitfded  and  treated  the  transaction  as  an  abeolute  purebaae  of 
the  plaintiff's  estate  in  the  said  lands,  for  the  consideration  be- 
fore mentioned." 

Bernard  farther  stated,  in  his  answer,  that  ho  afterwards  went 
into  possession  of  the  lands,  ppon  an  agreement  between  him  and 
Thompson,  and  had  expended  large  sums  of  money  in  improTc- 
ments.  [This  statement  as  to  improTements  was  not  borne  out  by 
the.oTidence.] 

That  Walker  haTing  giTcn  a  mortgage  on  the  land  to  seoure  the 
purchase  money  to  the  person  from  whom  he  had  bought  the  estate, 
and  the  holder  of  that  mortgage  hating  pressed  for  payment  and 
obtained  a  decree  of  foreclosure,  the  said  defendant  did,  on  28th 
December,  1863,  pay  to  her  solicitor  £1200  12s.  4d.,  for  principal, 
interest  and  costs,  and  •«  that  thereupon  the  sdd  solicitor  deli- 
Tered  OTcr  to  him  the  mortgage  deed,  and  signed  an  undertaking 
to  transfer  the  same  as  he  should  require ;"  and  that  he  did  not 
bottere  it  to  be  true  that  Thompson  eTer  odmitted  that  the  deed  so 
made  at  St  Joseph's  was  intended  by  way  of  security  merely; 
and  that  if  he  eter  did  make  such  admission,  It  was  without  his, 
the  said  defendant's,  priTity,  consent  or  ooquiesoence. 

The  defendants  Griffith  and  Dickson,  executors  of  Thompson, 
denied  all  knowledge  of  what  couTersation  took  place  with  the 
plaintiff  at  St  Joseph^,  at  the  time  of  executing  the  deed  to 
Bernard  and  Thompson,  or  that  they  had  OTcr  stated  that  that 
deed,  though  absolute  in  its  terms,  was  intended  to  be  a  security 
merely,  or  that  they  had  erer  heard  Thompson  say  so ;  but  they 
admitted  that  Thompson  had  told  them  that  if,  when  he  and  Benaid 
should  sell  the  estate*  his  proportion  of  the  price  obtained  for  it 
should  exceed  the  amount  Of  the  cldm  which  they  had  against 
the  plaintiff^  as  mudi  as  would  satisfy  the  debt  which  the  plain- 
tiff owed  to  Thompson  indlTidually,  he,  Thompson,  would  be  will- 
ing to  glTO  the  exoesa  to  the  plaintiff  as  a  firee  and  Toluntary  gift ; 
that  knowing  suoh  to  haTC  been  Thompson's  intention,  they  had 
admitted  it  to  be  the  fhct,  and  intended,  if  it  could  haTO  been 
legally  done  by  them  as  exeoutors,  to  haTo  carried  Thompson's 
intention  into  effect 

The  deed  in  question  was  an  ordinary  deed  of  bargain  and  sale, 
by  wliioh  the  property  was  oonToyed  to  Beniatd  and  Thompson 
in  fee,  for  a  consideration,  as  the  deed  states^  of  £1000,  acknow- 
ledged in  the  deed  to  haTo  been  paid. 

The  plaintiff  haTing  mortgaged  the  lahd,  in  1846,  to  thO  porson 
firom  whom  he  bou|^t  it,  to  seouro  £000,  an  unpaid  portion  of  the 
purchase  money,  Mrs.  Washburn,  the  holder  of  that  mortgage, 
proceeded  to  foreclose  it  in  a  suit  instituted,  before  the  deed  was 
executed  at  St  Joseph's  Island,  and  while  that  suit  was  pending, 
and  after  the  execution  of  the  deed.  Walker,  Bernard  and 
Thompson,  Joined  in  instmoting  a  solicitor,  for  their  common 
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benefit,  to  endeavour  to  reduce  the  claim  under  the  mortgage; 
and  both  Bernard  and  Thompson  instructed  him  also  to  make  an 
application  to  extend  the  time  for  paying  the  mortgage  debt  to 
Mrs.  Washburn,  which  application  was  successful.  In  support  of 
it,  two  affidavits  were  made  by  Thompson,  on  the  1 0th  and  19th 
Pecember,  1858,  respectivelj.  In  the  first  of  these  he  swore, 
**  that  the  mortgaged  premises  in  this  cause  are,  to  the  best  of 
mj  knowledge  and  beUef,  worth  more  than  double  the  sugn  found 
due  and  paysble  to  the  plaintiff,  under  the  toaster's  report  in  this 
cause ;  and  I  do  further  say  that  the  said  defendant  is  now  resi- 
dent on  the  Island  of  St.  Joseph,  in  Lake  Huron ;  and  that  I  am 
making  exertions  on  his  behalf  to  raise  the  money  payable  to  the 
plaintiff  for  principal  money,  interest  and  costs,  under  tiie  said 
report ;  and  I  further  say  that  I  do  Terily  belioTe,  that  if  the  time 
be  extended  by  this  honourable  court,  for  the  redemption  of  the 
SMd  premises,  for  a  period  of  six  months,  the  said  defendant  will 
be  enabled  to  redeem  the  same.*' 

In  the  other  affidavit,  he  swore  **  that  I,  this  deponent,  and  one 
Hiram  Goodwin  Bernard,  of  &c.,  being  responsible  as  sureties  for 
the  above  named  defendant  in  a  large  sum,  and  having  paid  con- 
siderable sums  of  money  on  aoconnt  of  such  suretyship,  the  said 
defendant  (Walker)  some  time,  and  about  two  years  since,  con- 
veyed to  me,  this  deponent,  and  the  said  Hiram  Goodwin  Bemi^, 
bis  equity  of  redemption  of  and  in  the  mortgaged  premises  men- 
tioned in  the  pleadings  in  this  cause,  upon  trust  or  under  the 
agreement  and  understanding  that  they  should  sell  the  same  and 
pay  off  and  discharge  the  mortgage  security  held  by  the  said 
plaintiff,  and  the  moneys  due  and  to  become  due  and  owing  to 
this  deponent  and  the  said  HlAun  Goodwin  Bernard  under  or  in 
relation  to  the  said  suretyship,  together  with  all  costs,  charges, 
and  expenses  incurred  by  them  in  relation  thereto,  and  then  to 
pay  the  surplus  of  such  purchase  moneys  to  the  said  defendant^ 
and  I  do  further  say,  that  during  the  course  of  the  past  summer  I 
have  been  in  continual  communication  with  the  said  defendant,  on 
the  Island  of  St.  Joseph,  in  Lake  Huron,  and  have  had  many  eon- 
versaUons  with  him  in  relation  to  the  said  mortgaged  premises, 
and  have  been  fully  empowered  by  him  to  act  in  the  said  matter, 
and  to  proceed  in  the  mattcfr  of  the  redemption  of  the  said  pre- 
mises for  his  interest,  and  as  agent  for  him,  as  well  as  on  the 
behalf  of  myself  and  the  said  Hiram  Goodwin  Bernard." 

The  solicitor,  who  prepared  theee  affidavits,  swore  that  he 
was  instructed  by  and  was  acting  in  the  interest  of  Bernard 
and  Thompson,  as  well  as  of  the  mortgagor,  Walker,  in  using 
them  for  the  purposes  mentioned ;  that  there  was  an  appeal  from 
the  master's  report,  and  that  he  received  instructions  for  the 
appeal  from  Bernard  and  Thompson;  that  he  examined  the 
witnesses  in  the  master's  office,  and  that  there  was  no  conten- 
tion between  Thompson,  Bernard  and  Walker;  that  Thompson 
first  mentioned  the  matter  to  him,  and  was  the  one  who  prin- 
cipally came  to  him.  He  charged  his  eosts  against  Thompson, 
because  told  by  him  that  he  would  see  them  paid,  and  would 
pay  cbem  when  the  estate  was  sold;  that  he  supposed  Ber- 
■ard  knew  nothing  about  the  payments  by  Walker  (on  aoeount 
of  BIrs.  Washburn's  mortgage),  and  did  not  therefore  apply  to 
him  to  make  affidavits.  He  further  swore,  **  I  oanaoi  say  of  my 
own  knowledge  that  Bernard  was  privy  to  the  contents  of  the  two 
affidavits.    1  never  read  them  to  him." 

Mr.  Grew,  sen  of  an  auetieneer  now  deceased,  was  also  exam- 
ined for  the  plaintiff  in  this  eause,  and  swore  that  he  recollected 
this  fttfm  bring  offered  for  sale  ^  Mareh,  1867.  It  was  adver- 
tised in  Thompson's  name  alone.  Bemud  objected  to  bis  own 
name  being  omitted,  and,  with  Thompson's  assent,  the  sale  was 
deferred  a  few  days  and  new  handbills  printed  with  a  flresh  head- 
ing, Bernard's  name  being  inserted  with  Thompson's,  as  Joint 
proprietors.  He  says  that  be  heard  Thompson  (speaking  only  of 
binuelf,  and  not  mentioning  Bernard)  state,  ovusr  and  over  again, 
that  all  he  wanted  when  the  property  was  sold  was  his  money  and 
mz  per  cent,  interest,  and  tlmt  the  balance  should  go  to  Walker. 

The  printed  advertisements  of  the  sale  were  headed  '<  To  close 
the  settlement  of  an  estate'^ — "Farm  for  sale."  The  names 
*'  Charles  Thompson  &  H.  G.  Bernard,  Proprietors,"  are  printed 
at  the  foot  The  handbill  being  signed  by  W.  B.  Crew,  as 
auctioneer. 


In  the  printed  conditions  of  sale,  the  terms  of  payment  are 
stated  to  be  10  per  cent  down;  a  farther  sum,  to  make  up  £2000, 
in  one  month  from  the  date;  at  which  time  the  purchaser  " shall 
receive  an  assignment  of  his  purchased  rights,  free  fh>m  incum- 
brance ;"  and  the  balance  of  the  purchase  money  to  be  paid  in 
four  equal  annual  instalments,  with  interest  at  the  rate  of  six  per 
cent,  per  annum,  to  be  secured  by  mortgage  on  the  property. 

Marsh,  a  farmer,  who  had  lived  87  years  near  the  property, 
swore  that,  in  1861,  the  lot  in  question  was  then  worth  rather 
over  £2000,  at  one  or  two  years'  credit ;  or  £2600  at  six  years' 
credit,  by  annual  instalments,  with  interest ;  or  £8000  at  12  years' 
credit,  payable  in  the  same  manner. 

When  it  was  put  up  for  sale  in  1867,  it  was  offered  at  an  upset 
price  of  £20  per  acre,  and  Marsh  swore  that  the  land  was  in  his 
opinion  .worth  that  at  the  time,  at  six  years  credit,  and  that  it 
is  now  worth  that ;  that  there  were  200  acres  of  wood  land, 
worth  40  dollars  an  acre;  and  that  a  farm  in  the  neighbourhood, 
not  moVe  valuable  than  this,  was  sold  in  1866  or  1867,  for  £26 
an  acre;  that  he '(Marsh)  thought  of  buying  the  farm  now  in 
question  in  1867,  as  Thompson  was  indebted  to  him;  but  the  debt 
not  being  sufficient  to  cover  the*  price,  be  did  not  purchase,  though 
Thompson,  he  swore,  told  bim  he  need  be  under  no  apprehension 
about  the  balance  (that  is,  about  being  pushed  inconveniently 
for  the  balance),  **  for  that,  after  settling  certain  claims  that  they 
had  against  Walker,  the  balance  was  going  to  Walker,  and  be 
wished  it  to  remain  invested,  so  that  he  (Marsh)  would  have  time 
enough  to  pay."  He  i^lso  swore  that  he  had  several  conversations 
with  Thompson,  and  **  tbat  it  was  always  understood  the  balance 
was  going  to  Walker,  after  paying  their  claims,"  which  Thomp- 
son said  were  on  account  of  moneys  paid  by  them  (that  is,  by  him 
and  Bernard)  to  the  corporation  of  Toronto  for  Walker.  **  I 
never  had  any  negotiations,"  he  added,  with  "  Mr.  Bernard  about 
the  farm.  I  understood  Thompson  to  be  speaking  both  for  himself 
and  Bernard,  but  I  cannot  say  what  he  meant;  however,  he 
always  spoke  in  the  plural  number." 

Other  witnesses  placed  the  valuation  of  the  property  much 
lower  than  this  witness ;  and  at  the  auction  no  one  was  found 
willing  to  give  the  upset  price  of  £20  an  acre,  in  consequence  of 
which  no  sale  took  place. 

Another  witness  (Watson),  also  called  for  the  plaintiff,  swore 
that  he  was  intimate  with  Thompson  and  a  connexion  of  his,  **he 
frequently  told  me,  in  conversation,  to  the  effect  that  a  deed  of 
sale  had  been  made  of  the  property  in  question,  as  a  means  to 
relieve  it  of  existing  liabilities,  and  to  protect  Mr.  Walker  and  his 
family,  and  that  the  balance  would  accrue  to  Mr.  Walker  for  the 
benefit  of  his  family,  and  that  he  expected  there  would  be  a  band* 
some  surplus."  '*  Thompson,"  he  adds,  '*  told  me  what  I  have 
stated  about  the  surplus,  on  different  oocauons  during  1864, 1866 
and  1866,  when  I  was  doing  bunness  along  the  ooast  of  the  lake, 
as  far  as  Sault  Ste.  Marie.  Walker  and  Thompson  were  intimate 
friends ;  Walker,  I  think,  reposed  great  confidence  in  Thompson." 

The  defendant  Griffith  was  called  by  the  plaintiff  as  a  witness. 
He  swore  that  he  had  heard  Thompson  say  that  he  was  sorry  he 
had  put  the  upset  price  so  high.  **  I  knew  nothing,"  he  said,  **  of 
Walker  having  any  claim  to  the  property  until  after  Thompaon's 
death.  Thompson  frequentiy  told  me  that  when  the  proper^ 
should  be  sold,  and  he  and  Mr.  Bernard  should  be  paid,  he 
intended  to  give  Walker  the  balance." 

It  was  proved  that  on  the  28th  Peoember,  1868,  a  day  or  two 
before  the  time  appointed  in  the  foreclosure  suit  of  Mrs.  Washburn 
against  Walker  for  paying  up  the  amount  due,  Bernard  pa|d  to 
Mrs.  Washburn's  solicitor,  f^om  his  own  money  as  it  i^pearedy 
£1,200  12s.  6d.,  being  the  amount  then  due  with  interest. 

He  desired  to  have  that  mortgage  assigned  to  Am,  which  waa 
declined,  for  want  of  a  proper  ordsr  from  Walker  direeting  such 
assignment  The  objeotion  made  was,  that  no  authority  waa 
given  by  Walker  for  assigning  to  Bernard  alone  without  Thompson. 
Mr.  Bacon,  the  solictor  who  attended  with  Bernard  to  see  the 
money  paid  by  him,  swore  that  Thompaon  told  him  that  when  the 
property  should  be  sold,  after  he  was  paid  principal  and  interest, 
he  intended  the  balance  should  go  to  Walker.  So  fkr  as  he  waa 
concerned,  he  said,  he  had  always  intended  so.  He  said,  at  the 
same  time,  that  he  did  not  consider  Mr.  Walker  waa  entitied  to 
Redeem. 
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The  deed  of  28th  October,  1861,  was  ezecnted  at  St.  Joseph's, 
in  the  presence  of  one  John  C.  Spragg,  who  alone  signed  it  as  a 
BiibBcribing  witness,  and  he  gaye  this  acooant  of  what  passed 
within  his  obserration: — **The  deed  was  executed  in  m^  presence 
bj  Walker  and  wife,  Bernard  and  Thompson.  I  made  the  inter- 
lineations which  made  Charles  Thompson  a  partj  to  the  deed 
throaghout ;  they  are  in  my  handwriting ;  they  were  made  at  Mr. 
Walker's  house  at  St  Joseph's.  I  met  Thompson  and  Bernard  on 
board  of  the  steamboat.  As  soon  as  we  arrived,  Mr.  Thompson 
asked  me  to  go  with  him  and  Bernard  to  Walker's  house,  to  wit- 
ness a  document;  I  did  not  know  what.  I  went  with  them  to 
Walker's  bouse.  We  met  Walker  at  the  wharf ;  he  did  not  accom- 
pany us  to  the  house  ;  Walker  staid  on  the  wharf.  *  When  we 
reached  the  house  we  passed  through  two  rooms  into  an  inner  or 
third  room.  Walker  joined  us  in  about  fifteen  or  twenty  minutes. 
When  he  came,  Thompson  produced  a  document,  and  laid  it  on  the 
table,  and  said,  *  Mr.  Walker,  I  want  Mrs.  Walker  and  yoi^rself  to 
sign  this  document.'  Walker  went  and  fetched  Mrs.  Walker  into 
the  room.  Mrs.  Walker  objected  to  sign  the  document ;  she  said 
she  bad  already  signed,  and  she  did  not  think  it  necessary  she 
should  sign  any  more.  Walker  then  examined  the  document,  and 
found  it  was  made  to  Bernard  alone,  and  he  objected ;  and  then, 
and  for  that  reason,  the  interlineations  were  made,  to  remoye  that 
objection.  Walker  required  Thompson  to  be  a  party.  Thompson 
replied  to  Mrs.  Walker's  objection,  thkt  the  deed  would  not  affect 
Walker's  right  of  redemption  ;  that  he  still  would  have  a  right  to 
redeem,  otherwise  the  property  would  hare  been  sold  to  meet 
liabilities  that  had  been  incurred — that  It  would  hare  been  sacri- 
ficed; and  he  urged  this  mode  of  settlement  as  preferable.  I 
understood  it  was  to  raise  money  to  pay  off  what  was  due  on  the 
place,  and  other  liabilities  that  were  pressing.  After  this  conyer- 
sation  the  deed  was  executed.  Bernard  was  present  during  part 
of  the  eonyersation.  When  Walker  and  his  wife  entered  the  room, 
Bernard  stepped  Into  tiie  adjoining  room.  The  door  was  open 
between  the  two  rooms,  and  remained  open  during  the  eonyersa- 
tion. It  was  an  ordinary  board  partition  between  the  two  rooms ; 
a  single  row  of  boards  set  edge  to  edge ;  it  was  not  tongued  and 
grooved ;  it  was  not  tight.  l%e  room  we  were  in  was  a  small  one. 
1  haye  no  doubt  whatever  that  a  person  in  the  adjoining  room 
would  hear  all  that  passed  In  the  room  where  we  were.  No 
accounts  were  gone  into ;  no  statement  of  figures  made ;  no  money 
passed ;  nothing  more  was  said  that  I  know  of,  and  upon  the  state- 
ment I  have  mentioned  the  deed  was  executed.  I  went  up  in  the 
steamer  with  Thompson  and  Bernard.  I  did  not  know  what  they 
were  going  for  until  a  few  minute^  before  we  arriyed ;  they  did 
not  show  me  the  deed  till  we  got  into  the  house ;  I  had  no  eonyer- 
sation with  Thompson  and  Bernard  about  the  deed.  I  did  not  read 
the  deed ;  Walker  read  the  deed  himself.  All  he  said  was  that  he 
wanted  Thompson's  name  inserted  as  well  as  Bernard's.  Thompson, 
when  he  produced  the  deed,  said  it  was  for  the  purpose  of  raising 
money  to  meet  liabilities.  It  was  not  said  that  Thompson  and 
Bernard  were  to  sell  the  property,  but  to  raise  money  on  the  pro- 
perty. I  am  not  sure  that  Bernard  was  in  the  room  when  this  was 
said ;,  I  concluded  that  he  was  in  the  adjoining  room,  but  do  not 
know;  I  saw  him  leave  the  room  where  we  were,  and  go  into  the 
acljoining  room,  but  do  not  know  whether  he  remained  there.  I 
did  not  call  the  attention  of  Walker  and  his  wife  to  the  fact  that 
this  was  an  absolute  deed ;  I  made  no  remarks  myself  about  it. 
*  *  *  I  think  the  time  occupied  was  about  twenty  minutes  -or 
half-an-hour.  Thompson  took  the  deed  when  it  was  executed.  I 
left  almost  immediately  after  the  business  was  finished,  and  went 
to  Sault  St  Marie.  I  do  not  know  whether  Bernard  was  absent 
all  the  time  of  the  conversation ;  I  think  I  missed  him  just  before 
he  was  required  to  execute  the  document;  I  think  he  was  not 
present  when  the  disoassion  took  place.  *  *  «  Bernard 
signed  the  deed  in  my  presence ;  he  signed  it  at  St  Joseph's,  at 
Walker's  bouse ;  they  all  signed  it  at  the  same  time.  I  cannot  say 
whether  Bernard  entered  the  room  aftet  he  first  left  it  until  he 
was  wanted  to  rign  the  deed." 

The  defendant,  Bernard,  was  ezamihtod  in  this  cause,  on  behalf 
of  the  plaintiff.  His  statements,  bearing  upon  the  taking  of  the 
deed,  and  the  objeot  and  intention  of 'it,  were  as  follows : 

"  I  remember  going  to  St  Joseph's  tsland ;  I  was  there,  at 
Walker's,  about  an  hour ;  I  stayed  while  the  boat  stopped  to  wood- 


and  land  passengers.  I  believe  Mr.  Thompson  was  with  me ;  he 
took  the  deed  with  him.  I  don't  know  who  wrote  it.  I  oan't 
recollect  when  the  interlineations  were  inserted.  No  accounts 
were  produced,  that  I  recollect.  Mr.  Spragg  went  up  with  us.  I 
heard  no  talk  about  accounts.  The  amount  was  spoken  of  that  we 
had  paid,  and  what  we  had  to  pay,  to  the  Corporation.  I  donH 
recollect  any  figures  being  mentioned.  No  money  was  paid.  I 
did  not  think  there  w%p  so  much  due  on  the  Washburn  mortgage ; 
I  thought  not  more  than  half  was  due  that  was  found  due  after- 
wards ;  I  thought  only  about  jC350  was  due  at  the  time ;  it  was  so 
said.  I  don't  remember  giving  evidence  in  the  master's  office,  but 
I  might  have  done  so.  I  don't  recollect  any  negotiations  to  reduce 
the  amount  I  don't  recollect  stating  in  the  master's  office  my 
reasons  for  interesting  myself.  I  don't  recollect  saying  that  I  and 
Thompson  were  the  absolute  owners  of  the  land ;  nor  can  I  account 
for  not  doing  so,  except  that  I  did  not  know  much  about  the  matter. 
I  don't  recollect  about  my  evidence ;  it  is  ten  years  ago ;  my 
memory  is  not  very  good ;  I  have  frequently  forgotten  matters.  I 
was  in  possession  of  the  property  when  I  went  to  St  Joseph's 
Island.  I  think  I  recollect  telling  Walker  that  Mrs.  Washburn 
was  pressing.  When  first  asked  I  thought  fiot,  but  on  reflection  I 
think  I  did  ;  but  nothing  has  occurred  to  alter  my  view.  I  went 
up  to  get  the  deed.  I  cannot  say  why  I  told  him  that  the  mort- 
gagee was  pressing.  The  suit  had  been  commenced.  I  had  ascer- 
tained that  it  was  true.  1  did  not  know  when  the  debt  would  have 
to  be  paid.  *  .*  *  Thompson,  I  think,  was  not  looking  after 
the  land  more  than  myself.  He  was,  however,  backwards  and 
forwards  to  St  Joseph's  Island.,  He  wished  me  to  go  to  St 
Joseph's.  I  had  no  communication  with  Walker  about  giving  the 
deed  before  I  went.  I  think  Walker  knew  we  were  coming.  I 
don't  know  who  told  him  ;  Ukely  it  was  Thompson.  I  don't  know 
by  whom  it  was  arranged  that  we  should  go  up ;  I  did  not  arrange 
it.  I  believe  that  Thompson  had  been  speaking  to  Walker  with 
reference  to  our  going  up.  Thompson  proposed  to  me  to  take  the 
deed  in  my  own  name  some  time  before  we  went  up.  I  objected 
to  it  at  the  time,  because  I  wanted  my  money  back,  and  wanted 
Thompson  to  pay  his  share  of  what  had  been  paid  by  me,  and  was 
to  be  paid ;  and  then  Thompson  agreed  to  go  shares,  and  take  a 
joint  deed.  I  have  been  in  possession  of  the  land  ever  since  I 
have  received  very  little  money  from  it  The  property  has  always 
been  for  sale,  and  it  has  been  let  from  orop  to  erop ;  for  th«  last 
two  or  three  years  it  has  been  leased.  I  don't  recollect  what  had 
been  paid  when  we  went  up  to  St  Joseph's  Island.  I  think  I  have 
paid  the  Corporation  about  £900.  I  have  got  receipts  for  all  I 
paid,  I  thinlL  Th^  property  was  then  supposed  to  be  worth 
£1,500;  but  it  was  offered  for  sale  by  auction  afterwards,  and 
£1,860  only  offered.  *  *  *  The  property  was  offered  for  sale 
twioe  by  me  and  Thompson;  the  last  time  in  March,  1867.  We 
instructed  Crew  to  offer  it  for  sale.  Thompson  fixed  an  npsel 
price,  and  it  was  offered  for  that ;  I  think  seventy  or  eighty  doUars 
the  acre.     Thompson  prepared  aa  advertisement" 

On  his  cross-examination  he  said,  **  I  went  to  St  Joseph's  with 
Thompson  to  get  an  absolute  deed  of  the  property,  and  Thompson 
and  I  were  thenceforth  to  be  the  owners  of  it  Walker  understood 
the  transaction  to  be  so.  *  *  *  Thompson  was  a  party  to 
offering  the  property  for  sale  both  times." 

Re-examined. — *  *  *  •<  i  ^{^  not  read  the  answer  over  before 
I  swore  to  it  Nothing  partienlar  was  said  when  the  deed,  was 
executed ;  the  deed  was  merely  signed ;  nothing  was  s%id  aboat 
the  bargain ;  it  was  all  anranged  before  we  went  np,  and  nothing 
was  said  at  the  time." 

In  the  foreclosure  suit  of  Washburn  t.  WeUktr^  Bernard  waa 
examined  on  the  part  of  Walker,  and  made  a  deposition,  in  which* 
among  other  things,  he  stated  that  he  *'went  several  times  with 
Walker  to  Mr.  Morrison's  office  (the  solimter  fer  Mrs.  Washburn) 
about  Mrs.  Washburn's  mortgage.  *  *  *  The  reason  that  I 
took  an  interest  in  effecting  a  settlement  between  Morrison  and 
Walker  respecting  the  mortgage  was,  that  I  and  Mr.  Tbampsom 
were  security  to  the  Corporation  of  the  city  for  Walker.  There  is 
a  mortgage  registered  upon  the  lands  in  question,  in  favor  of 
myself  and  Thompson,  as  a  security  for  our  liability  to  the  Corpo- 
ration.    The  mortgage  is  conditioned  to  hold  us  harmless." 

It  was  proved  that  soon  after  the  execution  of  the  deed  of  28th 
October,  1861,  Bernard  went  into  possession  of  the  farm,  and 
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retained  possesaion  afterwards  bj  himself  or  his  tenanta ;  and  he 
himaelf  stated  that  this  was  upon  an  anderstandipg  with  Thompson 
that  be  waa  to  pay  a  rent  to  him  proportionate  to  Thompson's 
interest  in  the  premisea»  which  waa  to  be  governed  bj  the  propor- 
tion that  Thompson  should  be  foand  to  have  paid  of  the  liabilities 
whieh  they  two  had  assumed  to  the  City  of  Toronto  on  Walker's 
oecoant. 

The  oaose  came  on  to  be  heard  upon  the  pleadings  and  evidenee 
in  May,  1861,  before  bis  Honor  yiee-Chancellor  Ksten,  when  a 
deoree  waa  pronounced  in  favor  of  the  plaintiff^  declaripg  him 
entitled  to  redeem,  and  directing  the  usual  aooonnta  to  be  taken. 
From  thia  decree  Bernard  appealed,  aaaigning  as  reaaona  therefor, 
first,  that  the  conveyance  in  the  pleadings  mentioned  of  the  28th 
day  of  October,  1861,  waa  absolute  in  fact  as  well  aa  In  form,  and 
waa  not  intended  to  be  conditional  or  by  way  of  security ;  second, 
that  the  evidence  produced  to  the  Court  of  Chancery  by  the  res- 
pondent James  Walker  to  prove  that  the  assignment  was  condi- 
tional or  by  way  of  security,  was  inadmissible  as  contravening  the 
Statute  of  Frauds,  and  ought  also  on  other  grounds  to  have  been 
r^ected. 

In  support  of  the  deoree,  the  respondent  Walker  assigned  the 
following  reasons :  first,  that  it  sufficiently  appeared  by  admissible 
evidence  that  the  conveyance  in  question  was  not  agreed,  or  in- 
tended to  be,  and  was  not  in  fact,  though  it  may  have  been  in 
form,  absolmte,  but  was  agreed,  and  intended  to  be,  and  was  in 
fiMt,  thongb  not  in  form,  conditional  or  by  way  of  security,  as  the 
same  is  by  the  said  decree  declared  to  be;  second,  that  the  said 
deoree  most  at  any  rate  be  sustained  aa  far  as  respects  the  inter- 
ests of  the  other  defendants  in  Chancery,  and  the  equities  between 
the  parties  cannot  be  adjusted,  or  the  said  decree  varied  or  reversed, 
IB  the  abaenoe  of  the  said  other  defendants  in  Chancery,  who  are 
necessarily  parties  to  this  appeal. 

Strong  and  CrombU  for  the  appellant. 

JBlaks  and  J,  McNah  for  the  respondent  (Walker). 

The  authorities  principally  relied  on  by  counsel  appear  in  the 
Judgment. 

RoBiifsoir,  Sir  J.  B.,  Bart— As  to  the  deed  of  the  28th  October, 
1861,  which  the  plaintiff  affirms  was  given  by  him,  and  was 
accepted  by  the  grantees,  Bernard  and  Thompson,  upon  the  inten- 
tion and  with  the  understanding  that  it  was  not  to  operate  as  an 
abaolnte  conveyance,  but  only  as  security  for  whatever  amount  he 
should  be  found  to  owe  to  them  in  consequence  of  their  having 
beeome  security  for  him  to  the  City  of  Toronto,  two  things  are 
quite  plain— first,  that  the  deed  ia  on  the  face  of  it  an  absolute 
conveyance  aa  from  a  vendor  to  a  pnrchaaer,  and  contains  not  the 
slightest  intimation  that  it  was  given  as  a  security  for  any  pre- 
tt&ttng  debt|  or  that  the  land  was  conveyed  upon  trust  or  special 
underatanding  or  agreement  of  any  kind ;  and  secondly,  it  seems 
equally  clear  that  if  we  admit  that  a  sale  was  intended,  this  was 
not  a  case  in  which  the  evidence  affords  ground  for  supposing  that 
it  was  agreed,  as  it  sometimes  is  between  a  vendor  and  vendee, 
that  the  vendor  cAionld  be  allowed  the  privilege  of  repurchasing 
vpon  returning  the  price  that  he  had  been  paid  with  interest,  or  on 
any  special  condition  of  that  kind. 

The  consideration  expressed  was  £1000 ;  but  it  is  plain  on  the 
evidence  that  that  was  a  snm  named  without  any  reference  to  the 
-value  of  the  land,  either  in  fact  or  as  agreed  upon  by  the  narties. 
The  defendant  Bernard,  in  his  own  account  of  what  passed  at  St. 
Joseph's,  makea  that  clear:  «•  No  sum,"  he  says,  "was  spoken  of 
aa  the  price  that  was  to  be  paid  for  the  land ;  no  accounts  were 
gone  into,  and  no  sum  was  mentioned."  He  had  advanced,  he 
said,  large  sums,  and  expected  to  have  to  pay  more,  on  the  plain- 
tiff'a  account ;  and  without  anything  more  definite  than  that  as  to 
the  amount  that  the  plaintiff  did  owe  or  was  likely  to  owe  to  him 
and  Thompson,  in  consequence  of  their  having  become  sureties  for 
him,  it  waa  agreed  at  St  Joseph's  that  he  should  make  this  absc- 
Inte  dead  to  them,  in  satiafiMtion  of  the  indemnity  they  ware  or 
night  be  entitled  to  claim. 

It  would  be  difficult  to  credit  this  statement,  even  if  there  were 
nothing  express  in  the  evidence-  to  contradict  it.  Among  men  of 
business,  it  oould  scarody  happen  that  such  a  transaction  would 
be  conducted  so  loosely ;  for  the  plaintiff  could  not  have  known 
at  the  time  what  he  waa  getting  for  his  land,  a  valuable  improved 
Uxm^  in  a  highly  fiavoraUe  aitoation;  and  for  all,  that  appears 


either  in  the  deed  or  otherwise  in  the  case,  he  got  nothing,  and 
asked  for  nothing,  in  the  shape  of  a  discharge  from  his  liability  to 
indemnify,  which  the  defendant  says  was  the  real  object  of  the 
transaction.  No  doubt  the  plaintiff  might  have  agreed  to  give  up 
his  equity  of  redemption,  in  satisfaction  of  the  debt,  to  his  sure- 
ties, and  that  would  have  been  as  much  a  sale  as  if  it  had  been 
made  upon  a  new  eonuderation,  paid  to  him  in  money ;  bnt  we 
can  hardly  believe  that  such  a  transaction  would  have  taken  plaoe 
without  any  attempt  to  ascertain  the  true  amount  of  the  debt,  and 
without  something  being  given  that  would  show  the  plaintiff  dis- 
charged. 

The  defendant  Bernard  states  now  that  he  has  paid  in  all  about 
£900  to  the  City.  It  does  not  appear  that  Thompson  made  any 
payments.  But  Thompson  had  had  various  dealings  with  the 
plidntiff  unconnected  with  this  matter  of  the  suretyship ;  and  it 
appears  to  have  been  agreed  between  the  plaintiff  and  the  other 
two,  that  if  Thompson  should  be  found  indebted  in  any  sum  to  the 
plaintiff  upon  these  private  dealings,  that  should  be  allowed  to 
stand  against  the  advances  made  by  the  two  on  hia  account ;  and 
Thompson  and  Bernard  were  to  adjust  the  account  between  them- 
selves on  that  understanding. 

Whether  a  large  portion  of  the  sums  advanced  for  the  plaintiff 
might  not  have  been  covered  by  an  amount  of  debt  due  to  him  by 
Thompson,  is  uncertain  on  the  evidenoe.  There  are  conflicting 
statements  on  that  point,  and  no  account  has  yet  been  takan. 

The  plaintiff  had  bought  the  &rm  in  1846,  for  £1,160,  paying 
£260  down,  and  giving*  a  mortgage  on  the  land  for  the  residue^ 
Whether  he  get  it  for  less  than  its  value  at  the  time,  does  not 
appear.  If  the  place  was  not  then  worth  more,  it  is  proved  that 
it  bad  become  of  much  more  value  in  1861 ;  but  as  £900  of  the 
purchaae  money  had  not  been  paid  by  the  plaintiff,  and  formed  an 
incumbrance  on  the  property,  we  must  suppose  that  the  plaintiff, 
before  he  made  over  his  land  in  satisfaction,  would  have  taken  cars 
to  see  that  he  got  such  n  sum  above  that  incumbrance,  and  the 
interest  upon  it,  as  would  make  up  about  the  value  of  the  land  in 
1861.  According  to  the  evidence  given  by  Mr.  Marsh  and  othen^ 
that  would  hardly  have  been  accomplished  by  his  giving  up  the 
land  by  way  of  indemnity  to  his  sureties,  even  if  he  had  really  no 
debt  due  by  Thompsoil  that  would  have  covered  aoiy  considerable 
part  of  what  had  been  paid  out  for  the  plaintiff. 

It  is  not  pretended  that  the  plaintiff  got  any  other  consideration 
for  his  interest  in  the  land,  if  he  really  did  part  irith  it  abeolutely. 
His  letting  it  go  upon  too  easy  terms,  however,  would  give  him  no 
claim  to  have  the  transaction  looked  upon  as  a  security  rather  than 
a  sale,  if  for  idl  that  appeared  it  was  a  sale  that  was  intended; 
bnt  when  we  have  conflicting  accounts  of  the  real  Intention  of  the 
parties,  apparent  inadequaqr  of  conslderalicB  does  fom  a  Isir 
ground  of  argument 

Looking  only  at  so  much  of  the  evidence  as  I  have  yet  remarked 
upon,  the  effect  of  it,  I  think,  would  be  such  as  to  produce  a  strong 
moral  conviction  that  the  parties  could  not  have  agreed  and  in- 
tended that  the  land  was  to  be  given  up  to  the  grantees  as  a  full 
indemnity  for  all  that  they  had  paid  or  would  have  to  pay  for  the 
plaintiff  as  his  sureties,  and  that,  without  any  further  accounting, 
or  anything  more  to  be  done,  tiie  land  was  to  be  considered  as 
theirs,  and  the  matter  of  the  suretyship  thus  finally  closed. 

But,  granting  that  that  would  seem  improbable,  we  are  yet  to 
consider,  on  the  other  hand,  that  no  fraud  or  mistake  in  obtaining 
or  giving  that  deed  is  prored  or  alleged,  and  that  the  deed  must 
therefore  have  effect  according  to  its  language,  unless  we  find  our- 
selves warranted,  by  evidenoe  admissible  in  such  cases  in  courts  of 
equity,  in  directing  that  the  transaction  should  be  regarded  in  a 
d^erent  light. 

It  has  been  urged  by  the  counsel  for  the  defendant  Bernard,  that 
there  is  no  such  evidence  as  can  be  relied  upon,  or  can  even  be 
received  in  equity,  for  cutting  down  the  absolute  estate  which  the 
deed  by  its  language  has  given  to  the  grantees. 

This  brings  up  several  queations,  which  have  been  already  so 
much  diseuned  in  this  coort,  in  several  caaea  we  have  had  before 
ua,  that  we  may  assume  them  to  be  settled  by  decisions  which  are 
binding  upon  us,  leaving  only  that  occasion  for  doubt  that  it  is 
difficult  in  most  cases  to  exclude,,  as  to  the  correct  application  of 
the.priaoiplea  to  the  fiaotf  of  tha  particular  case. 
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The  oases  !n  this  'eoort  whibh  I  refer  to  are,  Oreenthields  t. 
Bamhartf  8  Grant,  1 ;  Howland  t.  Stewart,  2  Grant,  61 ;  Matthewa 
T.  Bolmes^  6  Grant,  1 ;  Arkell  t.  WiUon,  7  Grant,  270;  Wraggy. 
Beckett,  7  Grant,  220 ;  Monrp  ▼.  WaUon,  8  Grant,  60. 

Two  of  these  eases — Oreenthieldi  ▼.  Bdmhart,  and  Mattheme  r. 
Holme$ — sharing  been  carried  to  England  by  appeal,  the  judgments 
giTon  bj  the  Judicial  Committee  of  the  Privy  Cotincil  are  reported 
in  6  Grant  99,  and  6  Grant  1.  And  besides  these  cases,  the  Court 
of  Chancery  had  occasion,  in  the  case  of  LeTarge  ▼.  DeTuyll,  1 
Grant,  227,  to  consider  the  nature  of  the  cTldence  on  which  courts 
of  equity  can  act,  in  holding  a  conveyance  to  be  a  mortgage  which 
upon  the  face  of  it  purported  to  be  an  absolute  couTeyanoe.  We 
have  expressed  our  concurrence  in  the  conclusion  come  to  in  that 
ease,  though  in  some  later  cases.  In  which  it  was  cited,  we  thought 
the  prindple  on  which  it  was  determined  was  desired  to  be  pushed 
to  a  length  which  the  decision  in  the  case  itself  did  not  warrant. 

Upon  a  review  of  the  cases  I  have  mentioned,  and  the  many 
Sngiish  decisions  whic]|  are  cited  in  them,  we  must  hold,  I  think, 
that  the  plaintiff  in  this  case  should  not  be  allowed  to  redeem,  if 
he  had  nothing  to  rely  upon  but  the  Tcrbal  cTidence  of  witnesses 
that  the  defendant  Bernard  had,  either  at  the  time  of  the  deed  of 
the  2dth  October,  1861,  being  ezcteuted,  or  afterwards,  admitted 
that  that  deed  was  duly  taken  as  a  security,  and  was  not  intended 
to  operatic  as  an  abtolute  couTeyance.  Still  less  could  any  sTi- 
dence  avail,  of  cttnversations  had  with  him  before  the  deed  was 
made.  That  there  may  be  fkcts  shown,  either  by  written  or  verbal 
•videnee,  whioh,  when  established  to  the  satisfaotion  of  the  court, 
may  lead  to  the  eontictfon  that  a  deed  on  the  face  of  it  absolute 
eould  not  have  been  intended  so  to  operate  betweeu  the  parties, 
ftnd  that  this  wilt  lay  4  jyroper  foundation  for  receiving  parol  tes- 
timony to  explain  what  was  the  real  nature  of  the  transaction,  is 
olear  on  numerous  authorities,  and  is  explained  in  the  cases  of 
LeTmrge  t.  DeTStgU  and  Matthewt  v.  ffotmee,  and  in  the  well  con- 
sidered Judgment  given  by  Mr.  Justiee  Bums  in  Hi>wland  v. 
Stewart,  Whether,  without  sueh  evidence,  the  proof  of  mere 
verbal  declarations  of  the  defendant  Bernard  in  the  case  before  us 
eould  have  been  admitted  to  contradict  the  deecl,  need  not  be  for 
a  moment  considered ;  for  there  is  no  proof  whatever  of  any  decla- 
rations or  admissions  of  that  kind  by  BemAri— none  in  his  answer, 
and  none  independently  of  it  On  the  contrary,  the  defendant 
diatinctiy  denies  what  the  pfaintiff  affirms  in  that  respect. 

But  the  plaintiff  relies  on  the  following  circumstances,  of  whioh 
there  is  evidence:  first,  that,  aoeording  to  the  defendant's  own 
deposition  In  this  case,  and  from  the  other  evidence,  no  certain 
•urn  was  paid  or  agreed  to  be  paid  as  the  price  of  the  land,  nor 
MiythlBg  8ud  or  oonsldered  between  the  parties  in  regard  to  its 
value,  nor  any  reckoning  of  the  amount  which  the  grantees  in  the 
deed  had  aln»dy  paid  to  the  city  on  the  plaintiff's  account,  or  of 
the  amount  whioh  they  would  be  called  upon  to  pay  thereafter, 
nor  any  amount  brought  forward  or  spoken  of  as  being  due  by 
Thompson  to  the  plaintiff  on  their  mutual  transactions ;  though 
it  had  been  Understood  that  any  debt  due  by  Thompson  should  be 
allowed  to  be  set  against  the  monies  advanced  or  to  be  advanced 
by  the  grantees  in  the  deed,  to  the  city,  on  account  of  the  plaintiff. 

If  the  transaction  was  really  such  as  Bernard  represents— simply 
a  sale  of  the  land  in  consideration  of  whatever  claim  Thompson 
and  Bernard  might  have  upon  the  plaintiff  for  Indemnity— it  would 
certainly  seem  strange  that  the  parties  should  have  entered  into  no 
calculations  to  aseertain  how  far  the  land  would  or  would  not  be 
a  Just  satisfaction  of  the  indemnity  which  the  sureties  would  have 
had  a  right  to  claim.  If  the  plaintiff  had  certainly  no  other  pro- 
perty than  this  land,  and  if  there  was  no  likelihood  of  his  ever 
owning  anything  else  afterwards,  and  if  it  was  quite  clear  that  the 
plaintiff's  equity  of  redemption  in  this  lot,  in  addition  to  the 
amount  of  any  debt  that  Thompson  then  owed  him,  could  not  be 
worth  so  much  at  that  time,  then  it  might  well  be  that  th^  would 
agree  to  take  the  land  in  taH  satisfaction,  and  that  the  plaintiff 
might  be  willing  to  let  it  go  absolutely  and  without  any  stipula- 
tion for  redemption.  But  even  then  it  would  be  strange,  among 
men  of  business,  that  nothing  should  be  done  or  said,  either  then 
or,  for  all  that  appears,  at  any  other  time,  with  a  view  to  ascer- 
tain how  the  parties  stood— how  much  the  sureties  had  paid,  and 
how  much  they  would  probably  have  still  to  pay ;  that  there  should 
be  so  sum  spoken  of  as  the  leasonable  value  of  the  land  that  the 


pldntiff  was  making  over  finally,  as  the  deed  imports ;  no  attempt 
made  to  ascertain  how  the  plaintiff  and  Thompson  then  stood,  upon 
their  mutual  dealings,  which  would  be  necessary  to  ht  known 
before  the  relative  Interests  of  Thompson  and  Bernard  in  the  land 
could  be  adjusted  as  between  themselves,  as  it  was  to  be,  aecordiag 
to  Bernard's  own  account  of  the  matter ;  and  strange  too  that  there 
should  be  nothing  in  writing  given  on  th9  one  side,  or  asked  on  the 
other,  for  securing  the  plaintiff  against  any  after  claim  upon  him 
that  Thompson  and  Bernard  might  make.  It  stands  adnutted  that 
the  £1000  mentioned  in  the  deed  was  an  imaginary  sum,  put  in 
without  any  regard  to  the  price  or  value  of  the  land ;  and  the  deed 
contains  not  a  word  of  explanation  that  would  show  any  eonneo- 
tion  between  it  and  the  suretyship  which  Thompson  and  Bernard 
had  undertaken. 

If  it  was  necessary  to  form  an  opinion  upon  the  question  of 
fkct,  whether  the  plaintiff's  interest  in  the  land  was  or  was  not  at 
that  time  worth  much  more  or  anything  more  than  the  claim  whioh 
the  plaintiff's  sureties  would  have  had  upon  him  after  they  ahould 
have  paid  all  that  they  Were  liable  for,  we  should  be  unable  to 
satisfy  ourselves  upon  the  point  We  know  that  the  plaintiff's 
mortgage  of  the  land  for  £900  of  the  purchase  money  was  yet  un- 
paid, and  perhaps  some  interest  on  that  debt  Whether  that 
incumbrance,  added  to  all  the  claim  which  Thompsen  and  Bernard 
had  or  might  afterwards  have  upon  the  plaintiff  as  his  sureties, 
would  equal  or  exceed  what  the  land  was  worth  in  1851,  we  eaa- 
not  tell,  without  knowing  whether  Thompson  owed  him  a  debt,  and 
of  what  amount,  and  without  some  prMise  evidence  of  the  value 
of  the  land,  and  the  amount  which  the  sureties  have  paid  in  all. 

I  have  no  doubt  that  neither  the  want  of  a  due  proportion 
between  the  benefit  which  the  plidntiff  received  from  making  the 
conveyance,  nor  the  want  of  such  steps  as  are  ordinarily  taken 
among  men  of  business  in  conducting  similar  transactions,  oould 
be  relied  on  as  sufficient  for  showing  that  the  deed  absolute  in  its 
terms  must  have  been  intended  only  as  a  security,  and  should  be 
so  treated ;  but  this  part  of  the  case  is  nevertheless  material  as 
being  in  accordance  with  and  tending  to  confirm  what  may  be 
inferred  from  other  facts  which  have  ti^e  same  tendency. 

Then  another  fact  proved  in  the  case  is,  that  when,  on  the  4tk 
November,  1867,  Thompson  and  Bernard  offered  the  land  for  sale 
by  public  auction,  through  Mr.  Crew,  their  auctioneer,  they  did, 
by  a  printed  handbill,  signed  by  Crew,  their  agent,  and  to  which 
their  names  are  added  in  print  as  proprietors,  advertise  the  sale 
as  about  to  be  made,  '*to  close  the  settiement  of  an  estate." 
Now,  all  three  were  then  living ;  there  was  no  estate  of  a  deceased 
party  that  eould  have  been  meant  But  if,  as  the  pl^ntlff  asaerts, 
the  deed  was  only  given  as  a  seourity,  and  if  it  was  intended  that 
Thompson  and  Bernard  should  indemnify  theuwelves  by  selling-the 
estate,  and  should  pay  over  to  the  plaintiff  any  surplus  above  tbeir 
claim,  then  there  would  be  a  settiement  to  be  made,  which  might 
naturally  enough  aooount  for  the  sale  being  spoken  of  as  a  sale  to 
be  made  "  to  dose  the  settiement  of  an  estate ; "  for  until  the 
estate  was  sold,  the  ultimate  rights  of  the  parties  reepeotively  to 
its  value  or  proceeds  oould  not  be  settied.  This  does  aeem,  there- 
fore, to  point  to  a  sale  about  to  be  made  for  some  other  purpose 
than  rimply  to  turn  the  land  into  money,  at  the  will  and  for  the 
benefit  of  the  Tenders  as  owners.  It  is  proved  that  TluMnpsoa 
drew  up  this  notice,  and  that  both  he  and  Bernard  conevrred  iu 
the  terms  of  the  siJe,  and  were  both  present  at  the  auetion.  I 
refBr  to  this  not  as  a  circumstance  by  any  means  important,  if  it 
stood  alone,  but  material  as  strengthening  the  other  evideBoe  in 
the  cause— I  mean  the  circumstanoe  that  he  was  reoogniring  the 
attempt  to  sell,  and  acting,  or  endeavoring  to  act  through  hie 
agent,  in  selling  the  estate,  under  an  advertisement  such  as  I  baTe 
described. 

There  is  next  the  finrther  fact,  that  when  the  foreclosure  suit 
was  brought  by  Mrs.  Washburn  against  the  pluntiff,  after  Thompeon 
and  Bernard  had  taken  their  conveyance  of  28th  Ootober,  1 851, 
and  while  that  suit  was  pending,  both  Thompson  and  Bernard  are 
shown  to  have  taken  an  active  part  in  asristing  the  plaintiff 
Walker,  as  owner  of  the  equity  of  redemption,  not  only  to  rednoe 
the  amount  claimed  to  be  due  on  the  mortgage,  but  also  to  have 
the  time  extended  for  payment,  and  to  have  joined  in  instructing 
counsel  for  these  purposes ;  though  if  the  deed  he  had  taken  from 
the  plaintiff  in  1851  was  not  taken  as  a  seourity,  but  upon  en 
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absolute  sale,  the  plaintiff  eoald  have  had  no  interest  afterwards 
in  the  equity  of  redemption,  and  would  have  bad  no  right  to 
redeem,  and  would  not  have  been  the  proper  person  to  be  made 
defendant  in  the  foreclosure  suit 

But  what  the  plaintiff  relies  upon  as  most  material  in  his  faTor, 
and  seems  indeed  to  insist  upon  as  decisiTe,  are  the  two  affidarits 
of  Charles  Thompson,  sworn  to  respectiyely  on  the  10th  and  19th 
December,  1868,  and  filed  in  the  foreclosure  suit  of  H^a^A^ara  t. 
Walker,  We  have  to  consider  what  those  affidayits  fairlj  import, 
and  what  effect  they  can  hare  as  eyidence  that  can  affect  Bernard's 
rights  in  this  suit 

The  first  of  the  two  affidavits,  it  will  be  remembered,  contains 
no  statement  respecting  the  deed  of  October,  1861 ;  but  it  is  fairly 
to  be  implied  by  it  that  Thompson  recognised  the  plaintiff  to  be 
then  (in  December,  1863)  the  person  entitled  to  redeem  the  pro- 
perty, and  the  person  interested  in  redeeming ;  and  it  was  made 
for  the  express  pu)rpose  of  serring  and  protecting  bis  interests  in 
that  capacity,  by  procuring  for  him  a  longer  day  than  had  been 
set  for  redeeming  by  the  order  made  in  that  cause.  It  states  that 
the  mortgaged  premises  were  worth  more  than  double  the  sum 
found  due  and  payable  to  the  plaintiff,  Mrs.  Washburn.  **  I  am 
making  exertionB  on  his  behalf,"  Mr.  Thompson  states  in  that 
offidarit,  "  to  raise  the  money."  »  «  *  *<  ^nd  I  further  say 
that  I  do  verily  belieye  that  if  the  time  be  extended  for  the 
redemption  of  the  premises  for  a  period  of  six  month!),  the  said 
defendant  Walker  will  be  enabled  to  redeem  the  same."  Now,  if 
the  deed  made  more  than  two  years  before  by  Walker  to  Bernard 
and  Thompson,  were  really  intended  to  operate  as  an  absolute 
sale  to  them  of  all  Walker's  interest,  which  is  what  it  purports  to 
be,  then  it  would  be  altogether  inconsistent  with  that  state  of 
things,  that  Thompson  should,  in  December,  1853,  be  representing 
himself  as  making  exertions  on  Walker's  behalf  to  raise  the  money 
for  Mrs.  Washburn,  in  order  to  enable  him  to  redeem  the  property. 
Walker  might  indeed  be  liable  under  a  covenant  or  bond  for  the 
mortgage  money  after  he  had  parted  with  his  equitable  interest, 
but  he  still  would  not  be  the  person  entitled  to  redeem  the  pro- 
perty ;  and  Thompson  and  Bernard  would  have  been  the  proper 
parties  to  the  foreclosure  suit,  instead  of  being  content  to  appear 
as  witnesses  or  friendly  agents  merely  intervening  for  the  protec- 
tion of  Walker's  estate  in  the  land. 

But  the  other  affidavit,  made  in  the  same  suit  by  Thompson  a 
few  days  afterwards,  is  more  clearly  and  expressly  applicable  to 
the  deed  of  October,  1861 ;  for  in  it  Thompson  states  on  oath, 
clearly  in  reference  to  that  deed,  that  by  it  Walker  conveyed  to 
them  (Thompson  and  Bernard)  his  equity  of  redemption  of  and  in 
the  mortgaged  premises,  **npon  trust,  or  under  the  agreement 
or  understanding  that  they  should  sell  the  same,  and  pay  off  and 
discharge  the  mortgage  security  held  by  the  plaintiff  (in  that  suit 
Mrs.  Washburn),  and  the  moneys  due  or  to  become  due  to  him 
and  Bernard  under  and  in  relation  to  their  suretyship  to  the  City 
of  Toronto,  together  with  all  costs,  &c.,"  and  then  to  pay  the 
surplus  of  such  purchase  moneys  to  the  said  defendant  Walker. 
And  Thompson  further  states  in  this  affidavit:  ** During  the 
course  of  last  summer,  I  have  been  in  continual  communication 
with  the  said  defendant  (that  is  Walker),  on  the  Island  of  St 
Joseph,  in  Lake  Huron,  and  have  had  many  conversations  with 
relation  to  the  said  mortgaged  premises,  and  have  been  fully 
authorised  by  him  to  act  in  the  said  matter,  and  to  proceed  in  the 
matter  of  the  redemption  of  the  said  premises  for  his  interest,  and 
as  agent  for  biro,  as  well  as  on  the  behalf  of  myself  and  the  said 
Hiram  Goodwin  Bernard." 

This  is  a  rery  plain  recognition  by  Thompson  that  he  and 
Bernard  held  the  land,  not  as  purchasers  on  an  absolute  sale,  bat 
upon  the  trust  or  understanding  that  they  should  sell  it  for  the 
purposes  mentioned,  and  pay  over  the  surplus  to  Walker.  And  it 
is  an  express  admission  that  Walker,  standing  in  that  relation,  had 
a  right  to  redeem  by  paying  the  charges  referred  to,  which  of 
course  would  render  a  sale  by  him  unnecessary.  It  is  not  incon< 
nstent  with  that,  that  he  should  state,  as  he  did  in  this  affidavit, 
that  he  was  acting  in  the  matter  of  the  redemption  of  the  premises 
for  Walker's  interest,  and  as  agent  for  him,  as  well  as  on  the  behalf 
of  himself  and  Bernard ;  for  he  and  Bernard  were  indirectly  inter- 
ested in  staying  the  foreclosure,  either  that  a  sacrifice  of  the  pro- 
perty might  be  prevented  by  giving  them  more  time  to  sell,  or  that 


they  might  have  more  time  to  pay  off  Mrs.  Washburn's  mortgage 
themselves,  if  that  should  turn  out  to  be  necessary. 

There  can  be  no  doubt  that  this  affidaritof  Thompson  would  be 
sufficient  to  establish  as  against  him — ^if  he  were  llring,  and  a 
defendant  in  this  suit — that  the  transaction  of  October,  1861,  was 
not  in  fact  an  absolute  conveyance  upon  a  sale,  or  a  final  relin- 
quishment of  all  right  in  consideration  of  the  debt  still  due,  but 
was  intended  to  be  used  as  a  security  by  enabling  the  grantees  in 
the  deed  to  sell  the  property,  and,  after  retaining  the  amount  of 
their  demand,  to  pay  over  the  surplus  to  the  grantor ;  and  it  is 
sufficieot  now  to  establish  the  fact  in  a  suit  against  his  devisees  in 
trust  representing  the  estate,  who  alone  have  been  made  defen- 
dants in  regard  to  the  interest  that  can  be  derived  under  him. 

But  it  is  denied  that  this  affidarit  of  Thompson  is  eridenoe  that 
can  be  made  any  use  of  to  affect  Bernard,  the  other  grantee  in  the 
deed.  If,  on  the  face  of  the  deed  of  October,  1861,  the  grantees 
could  or  rather  should  be  regarded  as  joint  tenants,  then  Siere  ars 
many  authorities  to  establish  that  the  admissions  of  one  would  be 
binding  upon  the  other  in  regard  to  the  t>roperty  and  rights  held 
by  them  jointly.  I  refer  to  Taylor  on  Eridenoe,  sees.  674,  680, 
681,  688,  686,  691,  712 ;  Lueaa  ▼.  De  la  Chur,  1  M.  &  Sel.  249 ; 
CrMs  V.  Bedingfield,  12  Simons,  86  ;  Kembie  v.-  JFbrrm,  8  Car.  ft 
?.  6^28. — Per  Tindal,  J.  In  this  case,  even  on  the  fisoe  of  the  deed, 
the  grantees  would  not  be  joint  tenants  by  oar  law,  but  tenants  in 
common  only,  because  there  is  nothing  expressed  in  the  deed  wUeh 
indicates  an  intention  to  make  a  joint  tenancy  (Con.  Stat  U.  G. 
cag.  82,  sec.  10).  Then,  holding  them  to  bs  tenants  in  common, 
I  do  not  find  that  the  admission  of  one  would  on  general  principles 
be  binding  on  the  other ;  on  the  contraxy,  it  has  been  held  that 
such  an  admission  would  not  be  binding  against  the  co-tenant  in 
common,  though  both  are  parties  on  the  same  side  of  the  suit 
(Taylor  on  Ev.  sec.  681 ;  4  Cowan,  488,  492,  Amm.  Ca.)  As  a 
general  rule,  indeed,  such  an  admission  of  one  co-tenant  should 
not  be  binding  on  the  other ;  for,  admitting  in  this  case  the  tmth 
to  be  that  the  deed  was  really  intended  by  all  parties  to  be  an 
absolute  conveyance,  as  it  imports,  it  would  be  h^  and  unjust 
that  the  owner  of  a  several  interest  held  under  it  shotild  have  that 
interest  cut  down  to  a  security  only,  because  the  olvner  of  the 
other  moiety  had  chosen  for  any  purpose  to  deny  that  the  intention 
was  such  as  the  deed  expressed. 

On  the  other  hand,  it  would  be  arriring  at  a  strange  result  |n 
this  suit,  if  the  deed  under  the  same  words,  h^P^J^^S  ^o  ^^^ 
grantees,  must  be  held  on  any  evidence  of  the  Intent  witl^  whi^ 
it  was  made  at  the  time  to  have  conveyed  to  one  grantee  an  abso- , 
lute  estate  and  to  the  other  a  qualified  or  conditional  estate  only. 
For  nothing  can  be  plainer  or  more  certain  than  that,  for  what- 
ever purpose  the  estate  was  conveyed  to  one  grantee,  it  was  for 
the  same  purpose  conveyed  to  the  other.  And  X  have  not  brought 
myself  to  the  conclusion  that  we  could  upon  ai^y  eridenoe  giv^n 
in  this  cause  hold  this  deed  to  have  b^^  a  sale  i^  to  Bernard, 
but  only  a  security  as  regarded  Thompson.  Th#  common  sense 
view  of  the  point  seems  to  be,  that  if  the  court  are  satisfied  of  the 
truth  of  the  statement,  that  the  deed  was  made  as  a  security  only 
for  one  purpose  and  as  to  one  party  in  the  cause,  it  must  for  any 
thing  that  appears  in  the  case  be  held  to  be  so  for  all  purposes 
and  as  to  both  parties.  That  Bernard  could  have  been  allowed  to 
disprove  the  statements  made  by  Thompson,  I  have  little  doubt 
That  however  would  seem  to  call  for  a  decision  between  the 
opp<^ng  testimony,  but  a  decision  that  of  necessity  must  govern 
the  whole  case,  since  the  whole  was  qne  transaction,  which  could  . 
not  at  the  same  time  have  been  abqolate  and  conditional,  or 
clothed  with  a  trust,  but,  for  all  purposes  in  the  c(^use,  must  be 
taken  to  have  been  either  the  one  or  the  other,  according  to  the 
conviction  of  the  court  upon  the  evidence.  On  this  part  of  the 
case  I  think  it  material  to  refer  to  tbe  case  of  Prinff  v.  Prinff,  2 
Vernon.  99. 

Mr.  Starkie,  in  his  treatise  on  evidence,  observes  **  that  a  com- 
munity of  interest  or  design  will  frequently  make  the  declaration 
of  one  the  declaration  of  all." 

*'  Thus,"  he  says,**  in  the  case  where  partners  or  others  possess 
a  community  of  interest  in  a  particular  subject,  not  only  the  act 
and  agreement,  but  the  declaration  of  one  in  respect  of  that  sub-  - 
ject  matter,  is  evidence  against  the  rest.     The  admission  of  one 
of  several  makers  of  a  joint  and  several  promissory  note  that  it 
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has  not  been  paid,  is  oTldenoe  against  all.  Bach  an  admission, 
howeyer,  onght  to  b«  clear  and  uneqaivocal."  He  cites  as  autho- 
rities for  this  principle— 11  £a.  689,  and  1  M.  A  Sel.  249,  which  I 
have  already  referred  to ;  and  Whileomb  t.  Whiting^  Douglas,  652. 
Unless  indeed  this  prinoipltfwere  acted  npon,  the  judgment  of  the 
eoiirt  nasi,  or  at  least  might,  in  many  cases  be  contradictory 
and  inconsistent,  and  beyond  question  wrong  in  one  part,  if  it  b« 
right  in  another. 

On  the  other  hand,  it  is  laid  down  in  Mr.  Taylor's  treatise  on 
eTidence,  sec.  680,  that  in  order  to  render  the  admission  of  one 
person  receivable  in  evideiice  against  another,  it  must  relate  to 
some  matter  in  which  either  both  were  jointly  interested  or  one 
was  derivatively  interested  through  the  other ;  and  that  a  mere 
oommnnity  of  interest  will  not  be  sufficient ;  and  he  cites  a  deci- 
sion of  Lord  EUenborough  at  Nisi  Prius,  in  Jaggtr*  v.  BinningM^ 
1  Stark.  Rep.  64, where  an  action  was  brought  against  two  defen- 
dants, part  owners  of  a  vessel,  and  an  admission  made  by  one  as 
to  a  matter  which  was  not  a  sul^ect  of  copartnership,  but  only  of 
co-partownership,  was  held  inadmissible  against  the  other. 

If  it  had  been  explained  in  that  case,  which  it  is  not,  what  was 
the  tendency  of  the  rejected  admission,  we  might  have  seen  that 
there  was  an  obvions  propriety  in  rejecting  it,  and  that  the  deci- 
i^on  conld  not  be  applied  as  an  anthority  in  the  case  before  us. 

Bat  whatever  difficulty  there  may  be  in  the  way  of  receiving 
evidence  of  Thompson's  written  admission  in  his  affidavit,  as 
binding />«r  m  npon  Bernard,  his  co-tenant  in  common,  especially 
in  view  of  what  is  required  by  the  Statute  of  Frauds,  I  feel  the 
ease  to  be  clear,  on  the  ground  on  which  the  plaintiff  !s  counsel 
put  it,  on  the  argnment,  namely,  that  the  defendant  Bernard  has 
by  his  conduct  in  respect  to  this  transaction  given  suffioient  reason 
to  conclude  that  the  transaction  which  tooli  place  at  St.  Joseph's 
Island,  in  October,  1851,  could  not  have  been  one  of  absolute  sale 
of  this  land,  and  that  there  is  sufficient  foundation  laid  for  the 
reception  of  parol  testimony  in  order  to  explain  for  what  purpose 
the  deed  in  question  was  then  made  by  the  plaintiff  Walker. 

If  it  had  been  proved  In  the  case  that  Bernard  stated  publicly, 
at  the  auction  sale  that  was  attempted  to  be  made,  that  they  held 
the  land  in  security  for  their  claims  upon  the  plaintiff,  and  were 
selling  the  land  for  the  purpose  of  satisfying  these  claims,  and 
paying  over  any  surplus  there  might  be  to  the  plaintiff;  that  they 
had  computed  their  claims  at  a  certain  sum,  and  would  therefore 
put  up  the  land  at  that  price,  it  order  that  it  might  not  be  sacri- 
ficed for  a  sum  less  than  would  satisfy  the  debt ;  and  if  the  land, 
at  bis  desire,  had  been  in  fhct  put  up  at  that  upset  price,  I 
assume  that  that  would  not,  in  the  view  of  a  Court  of  Equity,  have 
been  treated  as  mere  verbal  declaration  of  matter  contrary  to  the 
purport  of  the  deed.  It  would  have  been  treated  as  something 
aetually  done  on  his  part  inconsistent  with  the  state  of  things  to 
be  inferred  from  the  deed,  and  would  have  let  in  any  further  parol 
evidence  to  show  what  the  real  nature  of  the  transaction  was.  It 
appears  to  me  that  what  Bernard  actually  did  and  participated 
in  was  conduct  on  bis  part  stronger  than  I  hsve  just  supposed. 
He  allowed  Thompson  to  take  the  principal  part  in  obtaining  the 
deed  from  the  plaintiff,  at  St.  Joseph's ;  left  him  to  make  the 

?reviotts  arrangement  about  it  with  the  plaintiff;  went  up  with 
hompson  at  his  request,  and,  when  he  arrived  there,  left  it  with 
Thompson  to  negotiate  the  matter  with  the  plaintiff,  waiting 
apparently  to  abide  by  what  Thompson  should  procure  the  plain- 
tiff to  do.  They  held  already  a  mortgage  from  the  plaintiff  upon 
the  same  property,  given  to  them  the  year  before  to  secure  them 
against  the  consequences  of  the  liability  which  they  had  incurred 
on  his  account ;  and  I  cannot  see  why  they  should  have  desired 
to  get  this  other  deed  for  the  mere  purpose  of  security,  if  that 
were  their  only  object  (which  indeed  is  a  difficulty  in  the  way  of 
supposing  that  the  latter  deed  was  meant  to  operate  as  a  security 
only),  except  that  the  mortgage  of  1850  required  90  days'  notice 
of  any  sale  to  be  made  by  them  for  the  purpose  of  indemnifying 
themselves ;  and  they  may  have  desired  to  act  more  promptly. 
But  this  result  is  plain,  that  Thompson,  being  allowed  by  Ber- 
nard to  put  himself  forward,  as  he  did  in  the  matter,  they  came 
away  with  this  absolute  deed  in  consequence  of  what  passed 
between  the  three ;  and  two  years  afterwards,  when  Mrs.  Wash- 
bum  was  endeavouring  to  foreclose  upon  her  mortgage  of  muoh 
older  date,  the  proceedings  take  place  which  Mr.  Turner  relates 


in  his  eyidence.  Upon  all  that  is  before  us  in  relation  to  what 
was  done  in  that  suit  by  Thompson  and  Bernard  and  the  now 
plaintiff  Walker,  for  obtaining  a  longer  day  before  foreclosure, 
Bernard  seems  again  to  have  allowed  Thompson  to  be  the  acting 
party  of  the  two  in  whatever  was  necessary  for  obtaining  their 
common  object. 

Whether  he  did  or  did  not  know  the  exact  contents  of  the  affida- 
vits made  by  Thompson,  does  not  precisely  appear ;  but  upon  the 
evidence  before  us,  I  think  no  jury  would  hesitate  a  moment  in 
concluding  that  Bernard  was  concurring  in  the  statements  made 
Jt>y  Thompson,  so  far  that  he  knew  and  acquiesced  in  them ;  that 
having  a  common  interest,  they  were  acting  together  in  the  com- 
mon object  of  obtaining  further  time  for  the  protection  of  Walker, 
as  holding  the  equitable  estate  of  a  mortgagor,  entitled  to  redeem 
for  bis  own  benefit.  The  defendant  Bernard  does  not  pretend 
that  he  gave  any  intimation  while  he  was  being  examined  in  the 
master's  office,  that  he  and  Thompson  were  the  absolute  owners 
of  the  estate.  **  I  do  not  recollect  (he  says,  in  his  evidence  in 
this  cause)  stating  in  the  master's  office  my  reasons  for  interest- 
ing myself;  I  do  not  recollect  saying  that  I  and  Thompson  were 
the  absolute  owners  of  tbe  land ;  nor  can  I  account  for  not  doing 
so,  except  that  I  did  not  know  much  about  the  matter ;  I  do  not 
recollect  about  my  evidence ;  it  is  ten  years  ago ;  my  memory  is 
not  very  good." 

I  think  we  cannot  be  wrong  in  looking  upon  Bernard,  on  a  view 
of  all  the  evidence,  as  sanctioning  the  statements  made  by  Thomp- 
son, and  in  using,  as  much  as  he  used,  the  affidavits  on  which 
they  both  assisted  in  obtaining,  as  if  for  the  benefit  and  on  behalf 
of  Walker,  an  enlargement  of  time  which  could  be  of  no  conse- 
quence to  Walker  if  he  had  absolutely  and  finally  parted,  as  Ber^ 
nard  now  affirms  he  did,  with  all  his  interest,  legal  and  equitable, 
in  the  premises. 

Mr.  Turner  swore  that  all  three  were  acting  in  this  matter  in 
pursuit  of  their  common  object. 

Tbe  principle  I  now  refer  to  was  carried  somewhat  further  in 
the  case  of  Dreweft  v.  Shtard  j*  /Vice,  7  Car.  &  P.  465,  where 
Vittledale,  J.,  said  to  the  jury,  *'  The  learned  Sergeant  eaya  that 
the  defendants  are  only  liable  for  joint  acts,  that  is,  acts  done  (by 
Sheard)  when  the  defendant  Price  was  present.  Still,  as  on  the 
first  occasion,  both  defendants  were  present,  and  stated  that  they 
acted  in  the  assertion  of  a  right,  you  will  consider  whether  Mr. 
Price  did  not  sanction  and  concur  in  the  acts  done,  when  he  was 
not  present."  The  act  in  that  case  (the  re-opening  of  a  ditch 
which  had  been  filled  up)  was  done  by  Sheard  alone,  in  the 
absence  of  Price. 

It  is  reasonable  upon  the  evidence  of  Mr.  Turner,  and  upon 
other  testimony  in  the  cause,  and  considering  the  privity  between 
these  parties,  Thompson  and  Bernard,  through*  the  whole  trans- 
action, that  we  should  consider  Bernard  as  concurring  with 
Thompson  in  putting  forward  the  statements  contained  in  Thomp- 
son's affidavit,  as  the  means  of  obtaining  the  end  which  it  is 
preyed  they  both  had  in  view.  The  cases  of  BriektU  v.  BaUe  (7 
Ad.  &  Ell.  456),  Gardner  et  al.  v.  Moult  (10  ^d.  &  El.  464),  Boi- 
lean  v.  Rutlin  (2  Exoh.  665),  and  Johnson  v.  Ward  (6  Esp.  Ca.  47), 
are  strong  to  shew,  not  that  Thompson's  affidavit  signed  only  by 
him  can  be  held  to  supply  written  evidence  signed  by  Bernard  of 
the  facts  contained  in  it,  but  that  the  putting  forward  that  state- 
ment by  Bernard,  or  with  his  sanction,  is  an  act  done  by  him 
quite  Inconsistent  with  what  he  now  contends,  that  he  and 
Thompson  were  to  be,  under  the  deed,  the  absolute  owners  of  the 
estate  as  purchasers,  without  any  agreement  or  understanding 
that  Walker  should  be  allowed  to  redeem.  And  indeed  his  active 
intervention  in  the  foreclosure  suit,  for  the  purposes  for  which  he 
and  Thompson  did  avowedly  interfere,  would  without  the  affida- 
vits have  been  evidence  to  the  same  effect,  less  strong  perhaps 
and  certainly  less  particular,  but  sufficient  to  afford  ground  for 
receiving  parol  evidence  as  to  the  real  object  in  taking  the  deed 
of  October,  1851. 

It  was  on  that  view  of  tbe  case  that  the  plaintifl^s  counsel  relied 
in  his  argument,  and  I  think  rightly. 

Then  parol  evidence  beiog  thus  let  in,  according  to  the  prin- 
ciple constantly  acted  upon  in  such  cases,  we  haye  the  strong 
testimony  of  Mr.  Spragg,  the  only  subscribing  witness  to  the  deed 
of  October,  1851,  which  may,  as  it  appears  to  me,  be  confidently 
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relied  upon ;  for  benidcs  that  no  attempt  has  been  made  to  impeach 
his  testimony,  he  seems  to  be  in  no.  manner  mixed  up  with  the 
transaction.  Being  casually  a  fellow  passenger  with  Thompson 
and  Bernard,  on  board  the  steamboat,  he  was  requested  by 
Thompson  to  go  with  them  and  see  the  deed  executed ;  and  his 
attention  when  they  got  there  seems  to  have  been  the  more  given 
to  the  matter,  from  his  being  requested  to  make  Sfk  alteration  in 
the  deed,  which  he  did,  by  inserting  the  name  of  Thompson  in 
addition  to  Bernard,  as  a  grantee.  Walker,  he  swears,  read  the 
deed  himself,  and  iinding  that  Thompson's  name  was  not  in  the 
deed  as  a  grantee,  but  only  Bernard's,  he  objected  to  it  on  that 
account,  and,  in  deference  to  his  objection,  Thompson's  name  was 
added.  Now,  if  there  had  been  no  such  intention  or  understand- 
ing in  Walker*s  mind,  as  that  he  was  only  making  this  deed  as  a 
security,  and  he  was  about  to  execute  the  deed  as  a  final  and 
absolute  transfer  of  all  his  right  in  the  land,  it  could  bot  have 
signified  to  him  whether  Thompson's  name  was  in  the  deed  or  not. 
If  both  had  agreed  to  give  up  all  claim  upon  him  for  indemnity, 
on  his  executing  the  deed  which.  Thompson  placed  before  him,  he 
might,  as  we  may  suppose,  have  been  content  to  make  the  con- 
▼eyance  either  to  one  or  both,  as  they  might  have  agreed  between 
themselves.  If  he  had  been  led  by  what  had  passed  between  him 
and  Thompson  to  believe  that  the  deed  was  only  to  be  made  use 
of  as  a  means  of  enforcing  payment  of  the  debt  due  by  him  to  the 
two,  it  was  natural  that  he  should  desire  Thompson's  name  in  the 
deed,  for  he  had  confidence  in  him,  and  would  feel  more  secure 
that  the  understanding  on  which  he  was  about  to  convey  would 
be  more  certainly  carried  out.  ^hen  the  witness  states  that,  upon 
Walker's  wife  hesitating  to  sign  the  deed,  Thompson  remarked  to 
her  **  that  the  deed  would  not  affect  Walker's  right  of  redemption; 
that  he  still  would  have  a  right  to  redeem,  otherwise  the  property 
would  have  been  sold  to  meet  liabilities  that  had  been  incurred  ; 
that  it  would  be  sacrificed,  and  urged  this  mode  of  settlement  as 
preferable."  **I  understood,"  he  says,  '^itwas  to  raise  money 
to  pay  off  what  was  due  on  the  place,  and  other  liabilities  that 
were  pressing.  After  this  conversation,  the  deed  was  executed." 
Again,  this  witness  swears,  **  Thompson,  when  he  produced  the 
deed,  said  it  was  for  the  purpose  of  raising  money  to  meet  liabi- 
lities. It  was  not  said  that  Thompson  and  Bernard  were  to  sell 
the  property,  but  to  raise  money  on  the  property." 

The  witness  Sprogg  speaks  here  of  a  transaction  that  had 
passed  in  his  presence  nearly  ten  years  before ;  and  considering 
that  he  had  no  personal  interest  in  the  matter,  and  no  previous 
knowledge  of  the  circumstances  which  led  to  the  taking  of  the 
deed,  his  testimony  supports  as  nearly  as  could  be  expected  in 
substance  the  plaintiff's  statement  in  the  bill,  that  the  understand- 
ing at  the  time  bt  taking  the  deed  was  that  it  should  be  and  was 
taken  as  mere  security  for  the  balance  that  might  be  due  to 
Thompson  and  Bernard  on  taking  the  accounts  between  them  and 
him ;  and  that  it  was  agreed  that  the  indenture,  though  absolute 
in  form,  should  be  and  was  in  fact  a  mere  security  for  the  pur- 
poses aforesaid. 

It  supports  also  substantially  the  statements  in  Thompson's 
affidavit,  made  I9th  December,  1858,  that  Walker  conveyed  to 
him  and  Bernard  his  equity  of  redemption  in  the  mortgaged  pre- 
mises, upon  trust,  or  under  the  agreement  and  understanding  that 
they  should  sell  the  same  and  pay  off  and  discharge  the  mortgage 
security  held  by  Mrs.  Washburn  (upon  which  she  was  pressing), 
and  the  moneys  due  to  Thompson  and  Bernard  under  or  in  rela- 
tion to  their  suretyship  for  Walker,  and  to  pay  the  surplus  of  such 
purchase  money  to  Walker. 

It  has  been  objected  that  the  case  made  out  in  evidence  varies 
from  that  stated  in  the  bill,  and  does  not  warrant  the  kind  of 
relief  which  the  decree  gives ;  for  that  the  tendency  of  the  evidence 
is  to  establish  a  trust,  rather  than  a  mortgage,  that  is,  a  trust  to 
sell  the  estate  and  pay  over  to*Walker  any  surplus  above  the  debt 
due  by  him ;  or  a  trust  to  raise  money  upon  the  estate,  otherwise 
than  by  sale,  in  order  to  pay  off  the  debt  due. 

But  take  it  either  way,  the  substance  and  effect  is  that  theland 
was  conveyed,  not  absolutely  and  unconditionally,  but  by  way  of 
security,  as  the  bill  asserts ;  and  whether  the  intention  was  to 
give  power  to  sell  the  land  for  raising  the  money,  or  to  mortgage 
it  for  the  same  purpose,  Walker  in  either  case  would  hold  an 
interest  in  the  property,  and  the  grantees  would  not  be  suffered 


to  proceed  to  a  sale  or  mortgage  against  Walker's  will,  if  he  were 
able  and  offered  to  pay  them  the  money  he  owed. 

The  substance  of  the  case  is,  whether  the  plaintiff  has  «pon 
the  evidence  a  right  to  come  for  redemption ;  and  it  was  so  re- 
garded in  Cripp*  t.  Jee  (4  Bro.  C.  G.  472),  where  the  circum- 
stances, were  in  principle  similar;  and  Idoabt  not  in  many  other 
cases,  where  what  might  be  spoken  of  properly  as  a  trust  pointed 
only  to  realising  a  debt  out  of  the  property,  and  paying  over  any 
proceeds  to  the  plaintiff.  The  reasons  assigned  for  appealing  do 
not  rest  the  appeal  upon  any  suoh  distinction,  but  simply  on  the 
ground  that  there  was  nothing  to  shew  the  deed  to  be  conditioDal 
or  by  way  of  security,  or  any  thing  but  an  absolate  sale. 

That  is  quite  true  as  regards  the  form  of  the  deed,  bat  not  tma 
in  a  larger  sense. 

It  is  true  that  the  defendant  Bernard  does  in  his  answer  most 
distinctly  and  positively  deny  that  the  deed  was  taken  as  a  secu- 
rity; but  the  rule  of  evidence,  which  requires  more  than  t|is 
testimony  of  a  single  witness  to  overoome  his  unqualified  denial, 
is  in  my  opinion  abundantly  complied  with  here  by  the  corrobo- 
ration which  Spragg's  evidence  receives  f^m  the  other  testimony 
relied  upon.     I  refer  to  2  Maddock's  Chancery,  680  (note  b). 

In  my  opinion  the  appeal  should  be  dismissed  with  costs. 

Drapkr,  C.  J.,  said  that  although  he  had  written  out  bis  views 
on  this  case  he  thought  it  unnecessary,  after  the  very  clear  exposi- 
tion  of  it  given  by  the  learned  President,  that  he  should  delay  the 
Court  with  my  lengthened  statement  of  the  facts,  or  td  say  more 
than  that,  subsequent  reflection  had  failed  to  change  the  opinion 
which  he  entertained  at  the  conclusion  of  the  very  able  argument  of 
Mr.  Strong,  by  which  h^  was  impressed  with  the  idea  that  the  trans- 
action which  took  place  between  these  parties,  if  not  an  absolate 
sale  was  one  of  trust,  the  natore  of  which  not  having  been 
evidenced  by  any  writing  signed  by  the  party  is  void  nnder  the 
statute,  and  therefore  that  the  appeal  should  be  allowed,  and  the 
bill  in  the  Court  below  dismissed  with  costs. 

EsTSR,  y.  C,  thought  the  decree  pronounced  in  the  Court 
below  was  right,  snd  that  the  appeal  should  be  dismissed  with 
costs. 

The  other  members  of  the  Coart  concurred. 

Per  cur. — Appeal  dismissed  with  oosta. 

[Dbapkb,  C.  J.,  dissontiente.] 


QUEEN'S  BENCH. 


Itq»rted  6y  0.  Romrsoir,  Bso^  ilarrMova|.£ow,  BqporUr  to  the  Oomt. 
QooDwiv  ▼.  Ths  Ottawa  axd  PanaooTT  Railway  Compaxt. 

Sher(f*t  idle  of  gtoek^AeUon  by  purchater  daiming  mandamiu  to  (nnv/er— C. 
L.  P.  A.,  ma,  fSft,  250,  Oamdt.  StaU.  C,  eh.  70. 

In  an  actton  by  a  pnrchjuier  of  ttoek  at  •h^rllTi  Mle,  clahalag  a  mandaoiiM  to 
the  ooiD]»njr  to  eater  the  pUlnliff  in  their  fegister  as  a  sharehoMcr  la  reepect 
of  such  Block:  Held,  that  the  provieioni  of  Coneol.  Stat.  0.,  ch.  70,  ••  well  at 
the  C.  L.  P.  A.,  sees.  255,  256,  must  be  obeyed,  and  that  u  no  copy  of  the  Mrrlfe 
bad  been  lerved  on  defondante  with  the  ■herilTi  oertlflcate.  the  pletaitlir  mnst 
UAL  [Q.  B.,  M.  I.,  ae  Vic] 

This  was  an  action  of  mandamus.  The  declaration  set  out  that 
defendants  were  an  incorporated  company,  with  a  joint  transfera- 
ble stock,  and  that  the  Municipality  of  the  City  of  Ottawa  held 
1500  shares  therein :  that  the  Bank  of  Montreal  recovered  Judg- 
ment against  the  Municipality,  and  execution  issued,  and  the 
sheriff  seised  in  execution  the  said  stock,  and  afterwards  in  due 
form  of  law  sold  the  same  to  the  plainUff,  and  thereupon  the 
sheriff  gave  to  the  plaintiff  a  certificate  under  his  hand  and  seal 
of  office,  declaring  that  he  had  sold  on  said  execotion  the  said 
1500  shares  to  the  plaintiff,  and  thereupon  the  plaintiff  produced 
said  certificate  to  the  secretary  of  defendants,  being  the  proper 
officer  in  that  behalf,  and  demanded  of  him  to  tnnsfer  said  shares 
from  the  name  of  the  munioipality  to  the  plaintiiTs  name  in 
defendant's  books,  averring  that  open  production  of  said  certifi- 
cate it  was  the  defendant's  duty  to  enter  the  plaintiff  upon  their 
books  and  registry  of  shareholders  as  a  shareholder  in  respect  of 
said  stock,  according  to  the  statute — with  the  usaal  averment  of 
the  plaintiff's  interest  in  being  so  entered,  and  damage  sostained 
by  defendants'  non-performance  of  their  duty,  neglect  and  refusal 
of  defendants  so  to  do,  that  all  conditions  haid  been  fulfilled,  and 
all  things  happened,  and  all  times  elapsed  necessary  to  entitle 
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the  plaintiif  to  performanoe  of  said  duty  bj  defendants ;  and  a 
mandamus  was  claimed  to  compel  performance. 

FUiu, — 1.  Not  goilty.  2.  Traversing  the  dutj  alleged.  8. 
No  tender  of  fee  for  the  transfer.  4.  That  since  1852  all  trans- 
fers should  express  whether  the  stock  transferred  was  old  or 
preferenUal  stock:  that  the  shenlTs  sale  and  certificate  were 
since  the  company  issued  preferential  stock,  and  the  certificate 
giTcn  by  the  sheriff  did  not  express  whether  the  stock  transferred 
was  old  or  preferential  stock. 

The  defendants  also  demurred  to  the  declaration. 

The  issues  were  tried  before  RioHAaDs,  J.,  at  the  last  Guelph 
assises.  The  only  witness  called  was  the  deputy-sheriff  of  Carle- 
ton.  He  proved  the  certificate  of  sale  of  the  stock,  dated  25th  of 
August,  1862 :  that  the  sale  was  on  the  12th  of  July :  that  some 
time  after  he  went  with  the  plaintiff's  brother  to  the  company's 
office  to  get  the  secretary  to  transfer  the  stock  to  the  plaintiff : 
that  he  declined  in  fact  to  do  so :  that  the  witness  demanded  the 
books  to  do  it  himself;  and  that  no  tender  was  made  of  fees  or 
demand  thereof.  He  said  on  cross-examinaUon  that  he  had  made 
two  sales  on  the  2nd  of  July,  and  ho  serred  a  notice  on  the  com- 
pany as  well  as  a  oertifioate  on  the  8rd  of  July ;  and  on  the  12th 
of  July  another  sale  through  the  plaintiff's  attorney,  Ross.  The 
first  sale  was  by  James  Goodwin's  (plaintiff's  brother)  direc- 
tions to  the  plaintiff,  who  was  not  present :  they  asked  for  a 
certifioate  some  time  before  he  gave  it :  he  thought  he  gave  it  on 
the  second  sale,  not  the  first :  the  secretary  and  witness  and 
James  Goodwin  were  alone  present 

JPor  defendants  it  was  objected  that  the  stock  sold  was  that  of 
the  mayor  and  commonal^  of  the  city,  while  the  stock  in  the 
declaration  was  alleged  as  the  stoek  of  the  Municipality  of  the 
City  of  Ottawa ;  that  the  certificate  put  in  was  not  that  required 
by  law  under  the  Gonsol.  Stat.  C,  ch.  70 :  that  no  copy  of  execu- 
tion was  served  on  the  company :  that  the  duty  was  cast  not  on 
the  oompany,  but  on  the  officers :  that  no  deed  of  assignment 
firom  the  sheriff  reciting  the  transfer  and  the  kind  of  stock  was 
shewn :  that  there  was  no  evidence  that  Ross  or  James  .Goodwin 
had  authority  to  purchase. 

Leave  was  reserved  to  defendants  to  move  for  a  nonsuit  on  any 
of  these  grounds.  The  demurrer  to  the  declaration  raised  some- 
what the  same  objections,  with  some  others,  and  was  argued  at 
the  same  time  as  the  rule. 

RiOBAaDSy  Q.  C,  obtained  a  rule  to  enter  a  nonauit  pursuant  to 
the  leave. 

Cameron^  Q.  C.»  shewed  cause,  and  cited  Buller  and  Leake 
Free.  210 ;  Jiorria  v.  The  Irith  Land  Company,  8  E.  A  B.  512. 

Mieharda,  Q.  C,  contra,  cited  Tapping  on  Mandamus,  288, 285, 
286  ;  Etffina  v.  SeaUy,  8  Jur.  496 ;  In  re  School  Trutteet  of  Port 
Hope^  \and  the  Town  CouneU  of  Port  Hope,  4  C.  P.  41 8;  Inrt 
School  TruituM  of  Collingwood  and  the  MunidpaUty  of  CoUinffwood, 
17  U.  0.  R.  188 ;  The  Queen  v.  The  Brietol  and  Exeter  R,  W,  Co  , 
4  Q.  B.  162,  169;  The  Queen  v.  The  ConimtMeionere  of  Excise,  6  Q. 
B.  981,  note;  The  King  v.  The  Brecknock  and  Abergavenny  Canal 
Co.,  8  A.  &  £.  217 ;  The  King  v  The  Wilte  and  Berke  Canal  Co,, 
Ih.  488. 

The  statutes  referred  to  are  cited  in  the  judgment 

HAaaKTT,  J.,  delivered  the  judgment  of  the  court 

Aceording  to  the  system  that  seems,  to  my  great  regret,  to  be 
beooming  general,  to  the  vast  increase  of  cost  to  suitors,  and 
unnecessary  labour  to  all  parties  concerned  in  the  administration 
of  Justioe,  there  is  a  demurrer  to  the  declaration  and  also  issues 
infect 

The  chief  objection  taken  on  the  demurrer  and  urged  at  the 
trial  seems  to  be  that  the  plaintiff  has  not  conformed  to  the  re- 
quirements of  the  Consolidated  States  of  Canada,  ch.  70. 

It  may  be  as  well  to  consider  this  firstly,  as  if  the  defendants' 
view  be  oorrect  the  plaintiff  cannot  succe<^. 

It  is  somewhat  perplexing  to  find  two  Acts  of  Parliament  bear- 
ing directly  on  the  same  subject,  passed  during  the  same  session, 
and  coming  into  force  on  the  same  day,  and  each  making  no 
reference  to  the  other,  except  the  figures  of  the  number  of  the 
ether  Act  at  the  end  of  the  clauses,  added  by  the  consolidators  of 
our  Statute  law. 

The  Common  Law  Procedure  Act  ch.  22,  Consol.  Stats.  U.  C, 
aeo.  255,  enacts  that  **  the  stock  held  by  any  person  in  any  bank, 


or  in  any  corporation  or  company  in  Upper  Canada,  having  a  joint 
transferable  stock,  may  be  -taken  and  sold  in  execution  in  the 
same  manner  as  other  personal  property  of  a  debtor." 

Section  256.  *'  Upon  the  production  of  a  certificate  under  the 
hand  and  seal  of  office  of  the  sheriff,  declaring  to  whom  any  stock 
taken  upon  an  execution  has  been  sold  by  him,  the  cashier  of  the 
bank,  or  the  proper  officer  of  any  other  such  company  or  oorpora- 
tion,  the  stock  of  which  has  been  sold,  shall  transfer  such  stock 
f^om  the  name  of  the  original  stockholder  to  the  person  named  in 
the  certificate  as  the  purchaser  under  the  execution,"  Ac.  &c 

This  statute  seems  to  have  been  alone  in  the  plaintiff's  view, 
and  he  has  acted  on  its  directions. 

Chapter  70,  Consol.  Stats.  C,  sec.  1,  declares  that  all  shares, 
&c.,  of-  stockholders  in  incorporated  companies  shall  be  held  to  be 
personal  property,  and  shall  be  liable  as  such  to  creditors  for  debts, 
and  may  be  attached,  seised,  and  sold  under  writs  of  execution 
from  the  courts  of  law  in  like  manner  as  other  personal  property. 

Section  2  enacts  that  whenever  any  share  has  been  sold  under 
a  writ  of  execution,  the  sheriff  by  whom  the  writ  has  been  exe- 
cuted shall  within  ten  days  after  the  sale  serve  upon  the  company, 
&c,  an  attested  copy  of  sueh  writ  of  execution,  with  his  certifi- 
cate endorsed  thereon,  certifying  to  whom  the  sale  of  such  share 
has  been  by  him  made,  and  the  person  who  has  purchased  the 
same ;  and  the  person  so  purchasing  shall  thereafter  be  a  stock- 
holder of  said  shares,  and  have  the  same  rights  and  be  under  the 
same  obligations  as  if  he  had  purchased  said  shares  from  the 
proprietor  thereof  in  such  form  y  by  law  provided  for  transfer  of 
stock  in  such  company ;  and  the  proper  officer  of  the  company 
shall  enter  such  sale  as  a  transfer  in  the  manner  by  law  provided^ 

Section  8  directs  a  sheriff,  if  required,  to  seize,  and  to  serve  a 
copy  of  the  writ  on  the  company,  with  notice  of  seizure,  from 
which  time  it  avoids  all  transfers  as  against  the  execution,  &o. 

Section  6  declares  that  nothing  in  this  Act  shall  be  construed 
to  weaken  the  effect  of  any  remedy  which  such  plaintiff  might 
without  this  Act  have  had  against  any  shares  of  such  stock  by 
eaieie  arrit,  attachment  or  otherwise,  -but  on  the  contrary,  the 
three  next  preceding  sections  should  apply  to  such  remedy  in  so 
far  as  they  can  be  applied  thereto.  That  would  refer  to  sections 
8,  4,  and  5. 

The  rule  for  the  construction  of  statutes  passed  regarding  the 
same  subject  matter  is,  I  presume,  as  laid  down  in  Dwarris  on 
Statutes,  page  569 :  **  It  is  therefore  an  established  rule  of  law 
that  all  acts  in  pari  materie  are  to  be  taken  together,  as  if  they 
were  one  law ;  and  they  are  directed  to  be  compared  in  the  con- 
struction of  statutes,  because  they  are  considered  as  framed  upon 
one  system,  and  having  one  object  in  view." 

The  clauses  255,  256  of  the  Common  Law  Procedure  Act  are 
copied  from  the  2  Wm.  IV.,  ch.  6,  an  Upper  Canada  Act  The 
Act  also  cited,  ch.  70,  Conspl.  Stats.  C,  is  a  reprint  of  an  Act  of 
1849,  12  Vic,  ch.  23.  When  the  latter  was  passed  by  the  legis- 
lature of  Canada  the  Upper  Canada  Act  had  been  some  years  in 
force.  The  Act  of  1849  begins  with  declaring  that  *Mt  is  expedi- 
ent to  make  better  provision  for  the  seizure  and  sale  of  shares  and 
dividends  of  the  stockholders  of  all  incorporated  companies." 

We  think  we  must  read  these  two  statutes  together,  and  that 
we  are  bound  to  see  that  the  requirements  of  each  of  them  be 
obeyed.  The  earlier  Act  simply  required  the  transfer  to  be  made 
on  the  sheriff's  certificate,  declaring  to  whom  he  had  sold.  The 
later  enactment  requires  that  within  a  certain  time  from  sale  he 
must  serve  on  the  company  an  attested  copy  of  the  writ  of  execu- 
tion, with  his  certificate  certifying  to  whom  the  sale  has  been 
made  by  him,  and  the  person  who  has  purchased. 

We  are  of  opinion  that  as  this  has  not  been  done  the  rule  for 
nonsuit  must  be  made  absolute.  Rule  absolute. 


COMMON  PLEAS. 


(Snorted  Ay  B.  0.  Josis,  Esq.,  Barriaer^-LaWf  Bqtorter  to  the  Omrt) 

English,   Plaintiff   (Appbllant),    v.  Clauk,  Pkfkndart 

(Rxspondant). 

2VoMr^XM»— DivinVm  Cbwi. 

The  pUintiff  beinj;  the  holdsr  of  a  promtoaory  Dote  mad«  hf  FraodiaDd  cndormd 
by  lliomM  SomerT.lle,  emplojed  B.,  his  attorney,  to  etrfleet  the  aams,  wbosaot 
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it  to  0.,  a  derk  of  a  divbkm  omrt,  to  Israe  process  tbereon.    B.,  on  the  trtol  | 
obtained  JndgDMnt  againat  themaknr,  aa<i  failed  against  the  radoraer.  Another 


iuit  wae  aftenrardsbrought  in  the  name  of  the  lame  plaintiff,  hr  Instructione 

ipon  an  alleged  promiae 
to  Join  in  a  new  note  with  Francis  S.,  the  eonsideration  being  the  discharge  of 


of  B.  against Tlioe.  S.,  (the  endorser  on  the  Tonner  note),  upon  an  alleged  promise 


the  former  jodgment  against  F.  8.  in  the  division  eonrt.  The  erldenoe,  althoogh 
it  did  not  prore  l£n  {lish  (the  plaintiiT)  to  have  been  a  partj  direcUj  to  the  new 
arrangement,  stili  sliew«d  that  lie  was  present  and  cognisant  of  it 

Upon  damand  made  by  the  plaintilT  upon  the  clerk  of  the  diTision  court  for  the 
note,  he  reAised  to  give  it  ap  uslees  paid  $10,  and  aftarwards  sent  It  to  B^  the 
attorney. 

An  action  of  trorer  being  brought  for  the  same,  Aelrf,  that  the  ^atntUf  being  pre- 
sent and  eogoiaant  of  the  airangament  between  Olark  and  Thos.  8.,  he  was  to 
be  eonsldered  as  in  poeeessloa  of  the  note,  and  as  there  can  be  no  lien  without 
possewkin,  B.'s  (the  attorney's)  claim  Mled»  and  the  ))laintiff  was  entitled  to 
reeorer. 

[a  p.,  T.  T.,  28  Tic] 

TroTer  for  apromtssoiynote^  made  by  Thomas  Sommemllo,  for 
£18  88.  6d.,  or  thereabouts,  dated  in  or  about  December,  1861. 

Second  count  in  detinue  for  a  similar  note.  Pleas  to  first 
count,  not  guilty,  and  that  the  note  is  not  the  plaintiffs.  To  the 
second  count  non  detinet,  and  that  the  note  is  not  the  plaintiff's. 

At  the  trial  the  plaintiff  proved  and  put  in  a  receipt  in  the  fol- 
lowing words :  **  Received  from  Alexander  Eoglish  two  pounds 
ten  shillings  on  account,  costs  against  the  note  I  hold,  made  by 
Thomas  Bomerville,  December  27th,  1861,  signed,  Charles  Clark.'' 
On  which  was  endorsed,  "original  note  £18  lOs.  Interest  to 
December,  1861,  £1  128.  5i.  Deposit  by  plaintiff,  10s.''  Thomas 
Sommerrille  swore  that  in  December,  1861,  he  gave  a  note  to 
secure  a  debt  of  his  brother's  to  the  plaintiff.  That  there  had 
been  a  suit  in  the  division  court  on  the  old  note,  and  the  note  now 
in  question  was  given  to  pay  the  debt  and  costs  in  that  suit. 
This  arrangement  was  made  with  the  defendant.  There  was  a 
talk  of  six  dollars  which  defendant  claimed  before  he  would  give 
up  the  note.  That  plaintiff  had  been  nonsuited  in  the  action  on 
the  note  and  another  suit  had  been  brought.  Thomas  Medd 
swore  that  he  was  present  when  plaintiff  demanded  a  note 
of  defendant,  who  said  he  could  not  have  it  unless  he  leA 
$5  for  Mr.  Brogden.  Medd  then  saw  the  note  in  defendant's 
possession.  Plaintiff  refused  this,  but  went  again  soon  after, 
when  defendant  refused  ta  give  it  up  unless  plaintiff  paid  $10. 
Plaintiff  said  he  had  the  money  to  pay  the  costs,  and  afterwards 
he  got  the  receipt  put  in.  And  after  this  again  defendant 
refused  to  give  up  the  note  unless  he  was  paid  $10,  and  said  some- 
thing about  having  received  the  note  from  Mr.  Brogden,  that  he 
had  sent  it  back  to  Brogden,  but  could  get  it  back  on  payment  of 
his,  Brogden's  fees.  Plaintiff  admitted  that  in  the  first  suit  he  had 
employed  Brogden  to  conduct  his  case. 

On  the  defence  Mr.  Brogden  was  examined  ;  be  said  the  action 
was  defended  on  account  of  his  lien  on  the  note ;  that  he  supposed 
If  he  did  not  make  a  claim  this  defence  would  not  have  been  made 
but  he  had  no  interest  in  the  event  of  the  suit. .  His  testimony 
was  objected  to,  but  was  admited.  He  said  he  was  employed  by 
plaintiff  in  a  division  court  suit  against  the  two  Somervilles,  and 
recovered  against  the  maker,  who  was  not  good  for  it,  and  failed 
against  the  endorser,  who  was  good.  He  gave  the  defendant  the 
note  now  put  in  for  collection,  and  became  responsible  to  him  for  the 
costs.  He  (Brogden)  had  authofity  from  plaintiff  to  make  the  best 
settlement  for  him  that  M  could,  and  plaintiff  never  interfered  in 
the  matter.  Defendant  made  the  arrangement  with  plaintiff  by 
Brogden's  direction.  His  (B.'s)  charge  is  $5  for  each  case.  He 
(B.)  attended  one  suit  and  instituted  another,  which  appears  to 
have  been  brought  in  the  division  court  against  Thomas  Somer- 
ville  for  not  making  a  note  to  plaintiff,  jointly  with  Francis 
Somerville  for  £18  10s.,  the  consideration  for  which  was  plaintiff's 
discharging  Francis  Somerville  from  a  judgment  recovered  by 
plaintiff  against  him  in  the  division  court,  and  which  plaintiff  had 
done.  On  the  V2ih  of  December,  1861,  Brogden  received  from 
defendant  the  note  for  which  this  action  was  brought,  and  gave  a 
receipt  for  it,  describing  it  therein  as  the  note  taken  by  defendant 
in  settlement  of  a  suit  of  plaintiff  against  Thomas  Somerville, 
and  a  suit  of  the  plaintiff  against  Thomas  and  Francis  Somer- 
Tille  for  £10  8s.  5d.  Brogden  would  have  given  the  note  to 
plaintiff  on  payment  of  $10,  and  he  sent  it  afterwards  to  de- 
fendant with  instructions  to  collect  it  and  authorised  him  to  give  it 
plaintiff  on  payment  of  $10.  The  learned  judge  told  the  jury 
that  in  his  opinion  Brogden's  evidence  established  the  defence, 
but  if  they  rejected  it,  and  were  satisfied  that  the  note  was 


plaintiff's  and  that  defendant  refused  on  demand  to  deliver  it  to 
him,  they  should  find  for  plaintiff.  They  did  find  for  plaintiff. 
Afterwards  a  rule  nm  was  granted  for  a  new  trial,  because  the 
verdict  was  contrary  to  evidence  or  the  weight  of  evidence,  and 
that  at  all  events  the  verdict  should  have  been  for  defendant  on 
the  second  count,  which  rule  was  made  absolute,  costs  to  abide 
the  event. 

The  cause  was  argued  by  Richardif  Q.  C,  for  the  appellant,  and 
Hector  Cameron  for  the  respondant. 

Dbapbr,  C.  J. — I  have  examined  the  evidence  in  this  case  care- 
fully, because  the  plaintiff's  right  of  property  in  this  note  is  incon- 
testable, and  the  defendant's  right  in  any  way  to  withold  it  ought  to 
be  made  very  clear  before  effect  is  given  to  the  defence.  The 
moral,  right  of  the  plaintiff  Is  so  strong  that  if  it  must  be  post- 
poned or  defeated  on  any  merely  legal  or  technical  grounds,  they 
ought  to  be  sustained  beyond  all  doubt.  The  facts,  as  well  as  I 
can  ascertain  them  on  the  evidence,  appear  to  be  that  the  plain- 
tiff held  a  note  against  Francis  and  Thomas  Somerville,  the  former 
being  the  maker,  the  latter  the  endorser.  He  employed  Mr. 
Brogden,  an  attprney,  to  collect  it,  who  sent  it  to  the  defendant,  the 
clerk  of  the  division  court  at  Millbrook,  that  process  might  issue. 

Brogden  attended  before  the  judge  on  behalf  of  plaintiff,  and  ob- 
tained judgment  against  the  maker,  and  failed  against  the  endorser, 
who  was  the  only  responsible  party. 

After  this  a  second  suit  is  brought  in  the  same  division  court 
upon  the  instructions  of  Brogden  against  Thomas  Somerville, 
upon  a  promise  alleged  to  have  been  made  by  him  to  join  with 
his  brother  Francis  in  giving  a  new  note  to  the  plaintiff  for  £18 
10s.,  payable  ten  months  after  date,  (12th  of  December,  1859,) 
with  interest  This  promise  was  said  to  be  in  consideration  of  the 
plaintiff's  releasing  Francis  Somerville  Arom  a  judgment  recovered 
against  him  in  the  division  court;  I  assume,  the  judgment  as 
maker  of  the  first  mentioned  promissory  note.  The  evidence  is 
wholly  silent  as  to  the  agreement  thus  stated  to  have  been  made 
by  Thomas  Somerville,  who  though  examined  as  a  witness,  has 
stated  nothing  about  it,  nor  does  Mr.  Brogden,  in  his  evidence, 
refer  to  his  having  made  it,  or  being  personally  cognisant  of  it. 
I  infer  that  the  plaintiff  knew  nothing  of  it  nor  -of  the  second 
suit,  at  least  not  until  the  note  now  in  question  was  given.  Mr. 
Brogden  swears  ** English  never  interfered  in  th9  matter;  the 
arrangement  was  made  by  Mr.  Clark"  (defendant)  •*  with  EnglithV 
(meaning  Somerville,  for  there  is  other  proof  that  it  was  so),  by 
his  Brogden's  directions,  so  that  Brogden,  not  the  plaintiff,  directed 
the  arrangement  which  was  the  foundation  of  the  second  suit, 
and  it  would  seem  directed  the  second  suit  also,  without  plaintiff's 
knowledge  or  concurrence. 

After  this  second  suit  was  brought,  Thomas  Somerville  went  to 
the  defendant  and  agreed  to  give  the  note  for  which  the  present 
action  is  brought.-  English  came  there  and  was  present  either 
during  the  negotiation  or  immediately  after,  and  before  Thomas 
Somerville  had  left  the  defendant,  and  signed  some  receipt  in  the 
books.  I  assume  the  division  court  books  are  meant,  and,  as  I 
further  assume,  the  receipt  relating  to  the  settlement  of  the  for- 
mer suit  which  the  now  plaintiff  had  brought  against  the  Somer- 
villes. The  note  was  then,  on  whatever  day  this  was,  in  the  de- 
fendants hands.  I  should,  from  the  statement  of  the  cause  of  ac- 
tion against  Thomas  Somerville,  have  supposed  the  note  bore  date 
on  the  12th  of  December,  1861,  but  Mr.  Brogden  gave  a  receipt 
as  follows :  **  A.  EDglioh  v.  Thomas  Somerville,  December  12th, 
1861.  Received  from  C.  Clark,  the  note  which  was  taken  by  him 
from  the  defendant  in  settlement  of  this  suit,  and  suit  versus 
Thomas  and  Francis  Somerville,  for  £10  Ss.  6d."  Mr.  Brogden 
does  not  say  what  the  date  of  the  note  sued  for  is,  but  at  all  events, 
the  evidence  is  sufficient  to  shew  that  defendant  knew  plaintiff  in 
the  transaction,  and  accepted  his  signature  in  his  (defendant's) 
books  in  relation  to  some  or  all  the  suits,  that  plaintiff  then  asked 
for  the  note  and  defendant  refused  it,  and  afterwards  sent  it  to  Mr. 
Brof^den. 

Tl\£re  can  be  no  lien,  unless  there  be  possession,  and  Brogden 
certainly  was  not  in  poHiiCssion  when  the  defendant  made  this 
first  refusal,  unless  the  possession  of  the  defendant  is  to  be  deemed 
the  possession  of  Brogden.  As  a  question  of  law,  I  do  not  think 
It  was  necessarily  so,  for  I  am  of  opinion  that  the  plaintiff  re- 
cognised in  that  character  by  the  defendant  and  present  i^t  the 
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arrangement  oaght  to  be  oonsidered  as  himself  making  it,  inter- 
Tening  to  discharge  the  former  Buit»  and  with  a  right  himself  to 
take  whatever  was  taken  for  its  discharge,  and  that  his  presence 
and  acts  superceded  the  aathority  of  the  defendant  as  acting  for 
Brogden  as  well  as  Brogden's  authority  as  employed  as  plaintiff's 
attorney  to  collect,  and  that  no  yalid  or  existing  lien  had  attached 
in  favour  of  Brogden  at  the  time  of  the  first  refusal,  and  as  a 
matter  of  fact,  I  think  the  jury  might  well  have  found  that  defen- 
dant was  a  wrong-doer  in  withholding  the  note  from  plaintiff  at 
that  time ;  and  again  when  the  jury  found  the  defendant  receiving 
the  $10  which  he  had  previously  demanded  as  the  condition  of  his 
giving  up  this  note,  they  might  well  consider  that  he  ought  not 
at  the  same  instant  to  take  the  money  and  set  up  that  he  had  not 
got  the  i.ote.  They  might  reasonably  treat  his  taking  the  $10  as 
an  asertion  of  his  having  it,  and  refuse  to  listen  to  his  assertion 
after  getting  the  money,  that  the  note  was  out  of  his  hands,  or 
lastly,  when  the  third  demand  was  made,  as  I  gather  from  the 
evidence  there  was  a  third  demand,  after  Brogden  had  returned 
this  note  to  him,  they  might  well  consider  the  plaintiff  had  satisfied 
every  legitimate  demand  against  him. 

I  thick  the  substantial  merits  of  the  case  were  with  the  plaintiff 
that  no  legal  impediment  to  his  recovery  was  shewn  at  the  trial, 
and  therefore  that  he  should  be  permitted  to  retain  the  verdict  he 
obtained.  I  pay  no  attention,  under  the  circumstances  of  this 
case,  to  the  asserted  uniform  practice  of  clerks  of  division  courts 
to  pay  over  money  only  to  the  party  on  whose  instructions  the 
summons  issued.  Here  the  plaintiff  became  known  to  defendant, 
and  he  was  aware  that  he  was  not  merely  a  nominal  plaintiff,  but 
was  beneficially  interested  in  the  suit. 

It  is  unnecessary  to  decide  whether  Brogden  was  a  competent 
witness.     I  incline  to  think  that  he  was. 

In  my  opinion  the  appeal  should  be  allowed,  and  the  rule  nt«t 
for  a  new  trial  should  be  discharged  with  costs. 

Per  cur, — Appeal  allowed. 


CHAMBERS. 


{Rtpwiid  by  B.  A.  HAaaisow,  Esq.,  BarrUUr-ai-Lavo.) 


HOOKKB  ▼.  GaMBLI  XT  AL. 

Ltavt  to  amend  aJUr  trial— Termi, 

PUIntiff  sued  npon  a  bond  conditioned  for  the  payment  of  money  by  Instalmentm 
alleglni;,  aa  a  broach,  non  payment  of  an  Instalment  which  fell  due  on  Ist 
Aognat,1856.  Defendant  pleaded.  The  canse  was  twice  tried.  On  tlie  first  oecn- 
cion  a  verdict  was  taken  tor  plaintiff  in  the  absence  of  defendants.  Against  that 
verdict  plaintiff  was  relieved  on  pavment  of  costs.  On  the  second  occasion  a 
verdict  was  afeo  rendered  for  plaintiff.  That  verdict  was  afterwards,  on  the  mo- 
tion of  defendants,  set  aside,  on  the  irroond  that  plaintiff's  claim,  In  respect  of 
the  instalment  which  fell  due  on  1st  August,  1858,  was  proved  to  have  been  sat* 
lsfl«Ki.  Plaintiff  afterwards  applied  for  leave  to  amend  his  declaration  by  allug- 
Ing  nonpayment  of  a  subsequent  in»>hUment,  via.  the  one  which  fell  due  on  Ist 
February,  1859  This  was  granted,  but  only  on  the  terms  of  the  payment  of  the 
costs  of  the  last  trial,  the  rule  setting  aside  the  verdict,  and  the  costs  of  the  ap- 
plication. Paymentof  the  ooets  of  the  first  trial  was  not  rfKjulred,  inasmuch  as 
on  that  occasion  the  verdict  passed  against  defendants  solely  by  reason  of  their 
own  defaalU  [Chambkbs,  Janoary  0, 1863.] 

Plaintiff  sued  defendants  upon  a  bond  conditioned  for  the  pay- 
ment of  money.  The  declaration  alleged  that  defendants,  by  their 
joint  and  several  bond,  bearing  date  on  6tb  February,  1858,  be- 
came bound  unto  the  plaintiff  in  the  sum  of  £5000,  to  be  paid  by 
th,e  defendants  to  the  plaintiff,  which  said  bond  was  subject  to  a 
condition  whereby  it  was  declared  that  the  said  bond  should  be 
void  if  the  said  defendant,  William  Qamble,  should,  and  would, 
well  and  truly  pay  or  cause  to  be  paid  unto  the  plaintiff  the  prin- 
cipal sum  of  £2474  Os.,  together  with  interest  in  manner  follow- 
ing: that  is  to  say,  the  sum  of  £100  pounds  on  the  first  day  of 
August  and  February  in  each  year,  next  after  the  date  thereof, 
with  interest  on  the  balance  of  the  principal  sum  at  each  time  of 
payment  remaining  due  until  the  sum  of  £400  of  the  said  princi- 
pal sum  of  £2474  9s.  should  be  paid,  and  from  that  time  the  sum 
of  £150  on  the  like  days  of  August  and  February  in  each  year 
thereafter  together  with  interest  on  the  balance  of  the  said  princi- 
pal remaining  due  at  each  of  such  driys,  until  the  further  sum  of 
£2000,  other  parcel  of  the  s  lid  principal  sum  should  be  paid,  and 
the  sum  of  £74  9s.,  being  the  balance  of  the  said  principal  sum  of 
money  with  interest  thereon  on  Ist  August,  1863,  and  in  case  the 


said  William  Gamble  should  make  default  in  the  payment  of  any 
one  of  such  instalments  at  the  time  so  appointed  for  such  payment, 
that  then  the  whole  of  the  said  principal  sum  then  remaining  due, 
and  the  interest  thereon,  should  become  due  and  payable  immedi- 
ately. Breach,  that  although  the  said  William  Gamble  did  pay  the 
several  instalments  that  became  due  and  payable  from  the  date  of 
the  said  bond,  up  to  and  inclusive  of  the  instalment  of  one  hun- 
dred and  fifty  pounds,  with  all  interest  due  on  the  said  bond  on 
the  first  day  of  February,  1858,  yet  on  the  first  day  of  August, 
1858,  there  became  and  was  due  on  the  said  bond,  an  instal- 
ment of  one  hundred  and  fifty  pounds  of  principal  money  and  the 
sum  of  thirty  pounds  fourteen  shillings  and  seven  pence  for  inter- 
est. Averment,  that  the  said  William  Gamble  did  not  pay  the  said 
last  mentioned  instalment  of  principal  and  interest  on  the  said  1st 
August,  1858,  whereby,  and  by  virtue  of  the  said  condition  of  the 
said  writing,  obligatory,  the  balance  of  the  said  principal  sum  of 
£2474  9b.  and  interest  on  the  said  balance  of  principal  became 
and  was  payable  immediately. 

Defendants  pleaded  to  this  declaration,  and  upon  their  pleas 
issue  was  joined.  The  cause  was  twice  tried.  On  the  first  occa- 
sion a  verdict  was  taken  for  plaintiff  in  the  absence  of  defendants. 
Defendants  were  relieved  from  that  verdict  on  payment  of  costs. 
On  the  second  occasion  a  verdiot  was  again  rendered  for  plaintiff 
for  £1815  178.  9d.  A  rule  was,  in  the  term  following,  issued, 
calling  upon  the  plaintiff  to  show  cause  why  the  verdict  should 
not  be  set  aside.  It  effected  the  instalment  which  fell  due  on  1st 
August,  1858,  only.  During  Michaelmas  Term  last  that  rule  was 
made  absolute,  the  court  being  of  opinion  that  the  instalment 
which  fell  due  on  Ist  Augnat,  1858,  had,  according  to  the  evidence, 
been  paid. 

Magrath  afterwards  obtained  a  summons  calling  on  defendants 
to  show  cause  why  the  declaration  should  not  be  amended,  by 
alleging  nonpayment  of  the  instalment  which  fell  due  on  1st  Feb^ 
ruary,  1859. 

O,  D,  Boulton  shewed  cause. 

Draper,  C.  J. — I  am  disposed  to  allow  plaintiff  to  amend  his 
declaration  by  altering  the  breach,  which  was  nonpayment  of  one 
Instalment  to  nonpayment  of  a  later  instalment  of  the  money 
secured  by  the  bond  declared  upon.  The  only  question  is  as  to 
terms.  There  have  been  two  trials.  On  the  first  the  defendants 
were  not  ready,  and  a  verdict  for  plaintiff  was  taken  in  their  ab- 
sence. From  this  they  were  relieved  on  payment  of  costs.  The 
cause  then  went  down  a  second  time  to  trial  and  plaintiff  succeeded, 
but  there  was  leave  reserved  to  defendant  to  move.  On  moUon 
made  the  court  set  aside  the  Terdiot  without  costs. 

On  this  state  of  facts  it  appears  to  me  that  the  plaintiff  is  aban- 
doning altogether  the  ground  of  action  he  had  gone  down  to  trial 
upon,  not  hoping  to  sustain  it  against  the  judgment  of  the  court, 
and  desires  to  introduce  a  new  breach.  He  admits  he  was  the 
cause  of  the  last  trial  being  useless,  and  so  by  his  error  put  the 
defendants  to  unnecessary  eipense  as  to  that  trial.  He  should 
therefore  pay  the  costs  of  that  trial,  of  the  rule  setting  aside  the 
verdict,  and  of  this  application.  I  give  him  leave  to  amend  on 
these  terms. 

I  was  pressed  to  give  the  costs  of  the  first  trial  also,  as  the  de- 
claration was  then  in  the  same  faulty  state  as  on  the  last  trial,  but 
the  defendants  had  to  pay  costs  to  get  rid  of  a  Verdict  which  passed 
against  them,  owing  to  their  own  default  in  not  being  present  when 
the  cause  came  on.  I  therefore  refuse  to  make  the  payment  of 
these  costs  a  condition  precedent  to  leave  to  plaintiff  to  amend. 

Order  accordingly. 


HiGGiNs  V.  The  Corporation  of  the  City  of  Toronto. 

Ammdmeni  afinr  trial— Ttrm», 

Whcro  pUIntilT  obtained  a  verdict  on  eTldenca  which  did  not  snataln  his  declara- 
tion (lA  framed,  aud  that  verdict  was  afterwards  set  aside,  on  application  of  plain- 
tiff for  leave  to  amend  Ills  declaration  so  as  to  malce  It  oonft>rm  with  the  Acta 
whirh  he  desirrd  to  prove  at  the  trial  was  ((ranted,  bnt  onl}*  on  the  terma  of  his 
paying  the  costs  of  the  trial,  the  role  to  set  aside  the  verdiot,  and  tha  applica- 
tion for  leave  to  amend. 

[CHAMBBts,  January  8, 186S.] 

This  was  an  action  brought  by  plaintiff  against  defendants  for 
cuttiog  a  drain  which  led  from  his  premises  and  so  overflowing 
same  with  water,  mu.1  and  filth. 


1868.] 
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The  defendants  pleaded  not  guUtj. 

The  plaintiff  took  the  cause  down  to  trial  in  Toronto  at  the 
autumn  assizes,  1860,  and  obtained  a  Terdiot.  In  the  following 
term  the  verdict  for  the  plaintiff  was  set  aside  for  irregularity  in 
the  notice  of  trial,  with  costs  to  be  paid  bj  the  plaintiff.  It  was 
then  tried  again  in  January,  1861,  and  the  plaintiff  obtained  a  yer* 
diet  against  which  defendant  moved,  on  the  ground  that  the  eyi- 
dence  did  not  sustain  the  declaration  as  framed.  On  4th  Septem* 
ber,  1861,  the  rule  was  argued,  and  on28rd  September  a  new  trial 
was  granted  without  oosts. 

Plaintiff  then  applied  to  amend  his  declaration  to  make  it  accord 
with  the  facts  which  he  desired  to  give  in  evidence. 

It  was  opposed  on  the  ground  of  long  delay  since  the  last  trial, 
and  it  was  also  urged  that  the  plaintiff  should  pay  the  costs  of  the 
last  trial  if  the  amendment  were  allowed. 

Dbapkb,  C.  J. — The  verdict  on  the  last  occasion  was  only  £25, 
and  would  not  have  been  disturbed  if  the  court  could  have  found 
any  evidence  which  would  sustain  it  on  the  declaration  as  framed, 
yet  the  difficulty  was  discussed  during  the  argument,  and  was  in 
fact  the  main  ground  of  the  application  for  a  new  trial.  No  appli- 
cation was  then  made  to  amend.  I  have  referred  to  my  note  of 
the  judgment  then  given  and  find  it  expresses  no  doubt  that  the 
plaintiff  had  sustained  some  injury,  for  which,  on  a  properly 
framed  declaration,  he  might  probably  recover,  though  I  do  not 
yet  see  how  the  injury  can  be  traced  home  to  these  defendants.  I 
am  not  sure  but  that  I  should  be  doing  plaintiff  a  kindness  by  re- 
fusing this  application,  but  as  he  presses  for  leave  to  amend,  I  am 
not  satisfied  I  ought  to  refuse  it.  It  can  only  be  granted  on  pay- 
ment of  the  costs  of  the  laCSt  trial  of  the  rule  setting  aside  the  ver- 
dict, and  of  this  application. 

In  this,  I  act  on  the  same  principle  as  in  Hooker  v.  Gamble  de- 
cided by  me  a  few  days  since. 

Order  accordingly. 


Lawsox  t.  McDbbxott. 


Action  for  teiuoUon^  Arrest-- ApplieaUon  for  leave  to  amend. 

Where  plaintiff  baling  raiued  defendant  to  be  arrested  for  the  alleged  sednctlon 
of  hlfl  step  danghter,  she  at  the  time  of  the  alleged  aediictloD  not  being  In  his 
serrice,  and  afterwards  having  dlscorerod  that  he  cnuld  not  at  common  Uw 
maintain  the  action,  applied  for  leave  to  amend  his  declaration  bj  joining  his 
vpife,  striking  out  the  allegation  that  the  girl  seduoed  was  **  the  daughter  of 
plaintiff.'*  and  snhatitnting  the  statement  that  she  was  the  daughter  of  the 
plaintiff  wboae  name  was  thus  proposed  to  he  introduced,  the  application  was 
refused. 

[Chambibs,  January  0, 1863.] 

This  was  an  application  by  plaintiff  for  leave  to  amend  his  dec- 
laration. 

Plaintiff  obtained  a  judge's  order  to  arrest  defendant  in  an  action 
for  the  seduction  of  Elisa  Shaw,  **  the  step  daughter  and  servant 
of  plaintiff."  Defendant  was  arrested  and  gave  bail,  and  plaintiff 
declared  in  the  usual  form.  Defendant  pleaded  not  guilty,  and 
that  the  said  Eliza  Shaw  was  not  the  plaintiff's  servant 

It  appeared  from  the  affidavits  of  the  plaintiff,  filed  on  obtaining 
the  order  to  arrest  the  defendant,  that  the  girl  was  not  in  the 
plaintiff's  service  at  the  .time  of  her  seduction. 

Plaintiff's  application  was  for  leave  to  amend  his  declaration  by 
adding  the  name  of  Winfred  Lawson,  his  wife,  whom,  in  an  affida- 
vit filed,  the  plaintiff's  attorney  describes  as  *<the  mother  of  the 
step  daughter  of  plaintiff." 

Dbapeb,  C.  J. — The  plaintiff  cannot  maintain  this  action  at 
common  law  unless  the  girl  was  his  servant  at  the  time  of  the 
seduction. 

His  wife  can  maintain  an  action  under  the  statute  though  her 
daughter  was  not  living  with  her  when  seduced. 

If  the  mother's  name  be  now  introduced  into  the  declaration,  it 
will  enable  her  treating  her  husband  as  being  made  a  co-plaintiff 
for  conformity's  sake  only,  to  recover  for  a  cause  of  action  belong- 
ing to  herself,  not  to  her  husband,  and  for  which  he  never  could 
have  sued  in  his  own  right,  and  which,  in  the  event  of  her  death, 
would  not  survive  to  him  nor  to  any  one  else. 

Under  colour  of  an  amendment,  by  adding  another  plaintiff,  the 
object  is  to  subntitute  for  a  cause  of  action  claimed  as  vesting  in 
himself  at  common  law  (but  which  he  cannot  prove)  a  cause  of 
action  given  by  statute  to  his  wife,  as  mother  of  the  girl  seduced. 


and  the  declaration  will  require  to  be  amended  by  striking  out  the 
allegation  that  Eliza  Shaw  is  the  step  daughter  of  the  now  plain- 
tiff, and  substituting  the  statement  that  she  is  the  daughter  of  the 
plaintiff  whose  name  is  introduced,  and  this  is  in  a  case  where  the 
defendant  has  been  held  to  bail. 

The  effect  would  be  to  allow  a  defendant  to  be  arrested  for  one 
cause  of  action  and  declared  against  for  another,  and  as  stated  In 
the  affidavit  of  the  plaintiff's  attorney,  beeause  owing  to  the  **  be- 
lief that  the  defendant  was  about  to  leave  Canada,  a  capias  was 
issued  to  arrest  him,  and  the  urgency  of  the  case  requiring  imme- 
diate action,  the  cause  was  instituted  in  the  name  of  the  above 
plaintiff  alone." 

I  do  not  think  that  on  this  statement  I  ought  to  allow  the  amend- 
ment, for  which  I  am  furnished  with  no  authority,  and  which  could 
not  be  made  so  as  to  prejudice  the  bail  put  in  for  defendant. 

I  therefore  discharge  the  summons. 


ENGLISH     REPO  RTS. 


(From  Oit  Jurist.) 
COURT  OF  QUEEN'S  BENCH. 


SITTINGS  JUT  BANC  AFTER  TRINITY  TBRM, 


RioniA  T.  Charlbswobth. 

Criminal  law—Practieer-'IHseharge  of  jury. 

The  defendant  was  tried  fir  a  misdemeanour.  At  the  rial,  a  witness,  called  on 
liehMlf  of  the  Crown  claimed  his  priTilege  not  to  glre  ertdenoe,  on  the  gronnd 
that  he  would  thereby  criminate  himself.  The  Judge,  who  presided  at  the  trlsl, 
refused  to  allow  him  the  privilege ;  but  the  witness  still  retuftiog  to  answer,  he 
was  committed  to  prison  for  contempt  of  Gonrt,  and  a  oonTlction  of  the  defen- 
dant being,  under  these  drcnmstanoes,  impossible,  the  Jury,  at  the  request  of 
tlw  oounsel  for  the  proaecution,  and  against  the  proteat  of  the  oonneel  for  the 
deftandint,  were  diseliarged  without  giving  any  Terdlct. 

Bdi^  that  the  defendant  ought  not  to  be  aUowld  to  put  a  plea  upon  the  record 
stating  the  above  tacta,  but  that  they  ought  to  appear  as  an  entry  upon  the 
record. 

An  entry  was  made  upon  the  record  accordingly,  when  it  was  farther  held,  that 
whether  or  no  the  Judge  hsd  power  to  discharge  the  Jury,  what  took  place  did 
not  amount  to  tlie  same  thing  as  a  verdict  of  ai^ulttal ;  and  Uiat  the  defendant 
was  not  entitled  to  Judgment  quod  tat  sine  die^  or  to  the  interference  of  the 
Oourt  to  prevent  the  issuing  of  a  fl-esh  Jury  process.  DubitaniUna  Gockbnrn, 
0.  J.,  and  WiKhtman  J.,  who  thought,  however,  the  case  sufficiently  doubtful 
to  prevent  the  Court  interfering  in  the  way  sought  for  by  the  defendant. 

Quarf.y  whether  the  Judge  had  power  to  diseharge  the  Jury  in  this  ease  T 

Per  Wlghtman  J.,  that  he  had  not. 

This  was  an  information  for  bribery,  at  the  suit  of  the  Attorney- 
General,  against  John  Barff  Charlesworth,  under  stat.  17  &  18 
Vict.  c.  102.     The  defendant  pleaded  not  guilty. 

The  defendant  was  tried  at  the  Spring  Assizes  for  the  county  of 
York,  before  Hill,  J.,  when  one  Josd  Luis  Fernandez,  having  been 
called  as  a  witness  in  support  of  the  prosecution,  refused  to  give 
evidence,  on  the  ground  that  he  was  not  bound  to  criminate  him- 
self. The  objection  was  overruled  by  the  learned  judge,  but  the 
witness  still  persisting  in  his  refusal,  he  was  committed  to  prison. 
Thereupon,  on  the  application  of  counsel  for  the  prosecution,  the 
jury  were  discharged. 

Sir  P,  Kelly,  in  Trinity  Term,  obtained  leave  to  add  a  plea, 
stating  the  above  facts ;  and  in  the  same  term,  Atherton,  8.  Q., 
obtained  a  rule,  calling  upon  the  defendant  to  shew  cause  why 
the  plea  should  not  be  taken  off  the  file. 

Sir  F.  Kellttt  Bovill,  Mellieh  and  Maule  shewed  cause. 

Alhertofiy  S.  0.,  Monk^  Clea^by,  and  WtUhy  were  not  called 
upon  to  support  the  rule,  which  toe  court  made  absolute,  on  the 
ground  that  the  ficts  stated  in  the  plea  would  appear  upon  the 
record  in  the  ordinary  course. 

.  The  following  was  the  entry  placed  upon  the  record  : — **  After- 
wards, at  the  day  and  place  within  contained,  before  the  lion. 
Sir  Hugh  Hill,  Knt,  one  of  the  justices  of  our  lady  the  Qaeen, 
before  the  Queen  herself,  and  the  Hon.  Sir  Henry  Singer  Keating, 
Knt.,  one  of  the  justices  of  our  lady  the  Qaeen,  of  the  benoh  of 
justices  of  our  lady  the  Queen,  assigned  to  take  the  assizes  in  and 
for  the  county  of  Yoik,  come,  as  well  the  s^id  Attomey;Qeneral 
of  our  lady  the  Queen  as  the  said  John  Barff  Charlesworth,  by  his 
attorney  aforesaid  :  and  the  jurors  of  the  jury,  whereof  mention 
is  within  made,  being  called,  Lkewise  come,  who,  to  say  the  truth* 
of  the  matter  within  oontainedi  were  elected,  ^ed,  and  sworn. 
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And  afterwards,  at  the  assizes  aforesaid,  in  the  coanty  aforesaid, 
the  said  jury,  so  sworn  aforesaid,  are  then  and  there  duly  charged 
with  the  said  J.  B.  Charlesworth,  and  he,  the  said  J.  B.  Charles- 
worth,  is  then  and  there  dnly  given  in  charge  to  the  said  jarors, 
so  sworn  as  aforesaid,  and  thereupon  public  proclamation  is  made 
there  in  court  for  our  lady  the  Queen,  that  if  there  be  any  one 
who  will  inform  the  aforesaid  justices  of  assize,  the  Queen's  At- 
torney-General, the  Queen's  Serjeant-at-law,  or  the  jurors  of  the 
jury  aforesaid  concerning  the  matters  within  contained,  he  should 
come  forth  and  should  be  heard  :  whereupon  Sir  William  Atherton, 
Knt.,  Solicitor-General,  ofFereth  himself,  on  behalf  of  our  lady  the 
Queen,  to  do  this ;  whereupon  the  court  here  proceedeth  to  the 
taking  of  the  inquest  aforesaid  by  the  jurors  aforesaid,  for  the 
purpose  aforesaid,  and  during  the  taking  of  the  inquest  aforesaid, 
JosI  Luis  Fernandez,  a  witness  produced  before  the  said  jurors 
for  and  on  behalf  of  our  said  lady  the  Queen,  the  said  Josi  Luis 
Femnadez,  then  being  a  material  and  necessary  witness  on  behalf 
of  our  said  lady  the  Queen,  wholly  refnseth  to  answer  a  certain 
question  put  to  him  by  the  counsel  for  and  on  behalf  of  our  lady 
the  Queen ;  whereupon  the  said  Sir  Hugh  Hill,  one  of  the  said 
justices,  having  deliyered  his  opinion  that  the  said  Fernandez  is 
bound  by  law  to  answer  the  said  question,  and  he,  the  said  Fer- 
nandez, still  refusing  to  anelWer  the  same,  the  said  Sir  Hugh  Hill 
adjudges  that  the  said  Fernandez  is  by  reason  thereof  guilty  of  a 
contempt  of  the  court  here ;  and  thereupon  the  counsel  for  our 
lady  the  Queen  declines  to  proceed  further  with  the  taking  the 
inquest  aforesaid,  and  calls  upon  the  said  justice  to  discharge  the 
aaid  jurors  from  giying  any  verdict  thereon  :  against  which  the 
said  J.  B.  Charlesworth,  by  his  counsel  in  that  behalf,  objects  and 
protests,  and  requires  the  said  justice  to  proceed- with  the  taking 
of  the  said  inquest,  so  that  the  jurors  aforesaid  may  deliver  their 
yerdiot  thereon,  which  the  said  justice  refuseth  to  do  ;  and  there- 
upon the  said  justice  then  and  there,  for  the  reasons  aforesaid, 
and  for  no  other  cause  whatever,  and  without  the  consent  and 
against  the  will  of  the  said  J.  B.  Charlesworth  and  of  his  counsel, 
orders  that  the  said  jurors  shall  be,  and  the  said  jurors,  by  the 
justice  aforesaid,  from  giving  any  yerdiot  of  and  upon  the  prem- 
ises, are  discharged  Therefore  the  jury  aforesaid  are  further 
put  in  respite  before  our  lady  the  Queen  at  Westminster  until"  9tc. 

Sir  F,  Kelly  then  obtained  a  rule  to  shew  cause  instanter  why 
judgment  should  not  be  entered  for  the  detendant,  that  he  be  dis- 
missed and  discharged  from  the  premises,  and  that  he  depart  with- 
out delay;  and  why  the  award  of  jury  process  and  all  other 
proceedings  should  not  be  stayed. 

Atherton^  S.  G.,  Overend^  Cteasby,  and  WeUhy  shewed  cause. — 
First,  there  is  no  precedent  for  entering  judgment  for  the  defend- 
ant quod  eat  sine  die  at  this  stage  of  the  proceedings.  The  proper 
mode  to  take  an  objection  of  this  kind  is  either  by  demurrer  or 
by  arrest  of  judgment.  If  this  application  were  granted,  the 
decision  of  the  court  could  not  be  reviewed  in  a  court  of  error,  the 
issue  in  fact  remaining  undisposed  of.  [Crompton^  J. — What  we  are 
asked  to  do  is  to  refuse  a  venire  de  novo.  That  refusal  will  ap- 
pear on  the  record ;  and  if  we  are  wrong,  surely  a  court  of  error 
would  set  the  matter  right.  {M'Mahon  v.  Leonard^  6  H.  L.  0. 
981.)  Blackburn,  J.— The  Judgment  in  Camphill  y.  Reg.  (U  Q. 
B.  799)  shews  that  this  might  be  done.]  Still  the  defendant  would 
have  a  right  to  be  discharged  if  judgment  quod  eat  sine  die  were 
entered,  so  that  the  eflfeot  would  be  the  same  as  a  verdict  of  ac- 
quittal by  tho  jury.  Secondly,  the  facts  of  this  case  do  not  entitle 
the  defendant  to  have  this  application  granted.  The  judge  had 
power  in  his  discretion  to  discharge  the  jury,  nnd  that  is  all  that 
need  now  be  contended  for.  Whether  or  no  his  discretion  was 
rightly  exercised  cannot  now  be  considered.  The  rule  laid  down 
by  Lord  Coke,  that  "  a  jury  sworn  and  charged  in  case  of  life  or 
member  cannot  be  discharged  by  the  court  or  any  other,  but  they 
ought  to  give  verdict"  (Co.  Litt.  227,  b.)  is  not  true  even  in  felony. 
The  same  doctrine  is  repeated  in  8  Inst.  110,  where  it  is  applied 
to  treason,  felony,  and  larceny.  And  in  Carth.  464,  there  is  this 
passage — «•  Nota,  per  Holt,  C.  J.,  at  the  sittings  in  Westminster, 
9th  November,  1698,  in  a  case  of  perjury  tried  before  him,  between 
Hie  King  and  Perkins^  he  said  it  was  the  opinion  of  all  the  judges 
,  of  England,  upon  debate  between  them,  (I)  that  in  capital  cases 
a  juror  cannot  be  withdrawn,  though  all  parties  consent  to  it ; 
(2)  that  in  criminal  cases  not  capital,  a  juror  may  be  withdrawn 


if  both  parties  consent,  but  not  otherwise ;  (8)  that  in  all  civil 
cases  a  juror  cannot  be  withdrawn  but  by  consent  of  parties." 
But  these  passages  are  not  law.  The  question  was  much  discussed 
in  Heg.  v.  Newton^  (18  Q.  B.  716)  and  all  the  authorities  are  there 
collected.  In  Ferrar's  case  (Sir  T.  Raym.  84)  one  of  forgery,  it 
is  said  to  have  been  '<  resolved  by  all  the  justices,  that  although 
the  jury  be  charged  and  sworn  in  the  case  of  a  plea  of  the'Crown, 
yet  a  juror  may  be  drawn  or  the  jury  dismissed,  contrary  to 
common  tradition,  which  hath  been  held  by  many  learned  in  the 
law,"  The  same  law  is  recognised  in  Doctor  and  Student,  p.  271. 
In  2  Hale's  P.  C.  295,  c.  41,  it  is  said,  "  Nothing  is  more  onlinaiy 
than  after  jury  sworn  and  charged  with  a  prisoner,  and  evidence 
given,  yet  if  it  appear  to  the  court  that  some  of  the  evidence  ia 
kept  back  or  taken  off,  or  that  there  may  be  a  fuller  diBcovery, 
and  the  offence  notorious,"  then  the  jury  may  be  discharged.  It 
is  not  necessary  to  contend  for  anything  so  wide  as  that.  [Cock- 
bum,  C.  J. — That  doctrine  is  certainly  not  in  accordance  with 
modern  practice.]  No ;  but  it  shews  how  far  the  rule  laid  down 
by  Lord  Coke,  and  attributed  to  Lord  Holt,  is  from  being  correct. 

The  whole  subject  was  considered  in  Kinloch's  case,  (Fost.  15, 
22).  There  all  the  authorities  are  elaborately  examined  by  Foster, 
J.,  who  comes  to  the  conclusion  that  the  rule  laid  down  by  Lord 
Coke  is  subject  to  some  exceptions.  There  are  two  classes  of 
cases  in  which  it  is  clearly  now  settled,  that  even  in  felony  a  jury 
may  be  discharged,  namely,  where  a  juror  has  fallen  iU,  as  in 
Rez  V.  Scalbert  (I  Vent.  69) ;  Rez  v.  Stevenson  (2  Leach's  C.  C, 
646) ;  and  Reg.  v.  Edwards  (8  Camp.  207J ;  and  where  the  jury 
are  unable  to  agree  (Reg  v.  Newton,  18  Q.  B.  738).  In  Reg.  v. 
Stokes  (6  Car.  &  P.  151)  the  jury  were  discharged  on  account  of 
the  absence  of  a  material  witness.  It  is  true  that  there  the  pri- 
soner consented,  but  that  could  make  no  difference  if  the  judge 
has  no  power  to  discharge  at  all.  What  is  contended  for  is  not 
an  absolute  power  to  discharge  the  jury  in  all  cases,  but  a  discre- 
tionary power  to  do  so,  if  it  be  necessary  to  prevent  a  manifest 
failure  of  jctstice  that  this  should  be  done.  In  the  present  case, 
if  the  jury  had  not  been  discharged,  there  would  have  been  a  man- 
ifest failure  of  justice,  not  a  mere  speculative  failure,  as  in  the 
case  of  a  discharge  for  the  purpose  of  procuring  better  evidence. 
If  it  were  otherwise,  a  great  door  to  fraud  would  be  opened  ;  as 
by  a  friendly  witness  refusing  to  give  evidence  great  criminals 
might  escape  punishment. 

Sir  F.  Kelly,  BoviU,  MeUisk,  and  Mault,  in  support  of  the  role. 
— The  result  of  all  the  authorities  is,  that  at  the  present  day, 
**  when  any  evidence  hath  been  given,  the  jury  cannot  be  dis- 
charged (unless  in  esses  of  evident  necessity)  till  they  have  given 
in  their  verdict."  The  rule  is  laid  down  in  these  wonis  by  Black- 
stone  in  Com.  860.  This  rule  is  recognised  in  Conway  and  Lynch 
v.  Reg.  (7  Ir.  Com.  Law  Rep.  171)  and  never  has  been  doubted 
in  modern  times.  It  is  contended  that  the  exception  mentioned 
in  Blackstone  has  no  application  iu  this  case.  What  case  of 
*<  evident  necessity"  was  there  ?  **  Erident  necessity"  means,  the 
happening  of  some  event  which  renders  it  physically  impossible 
that  the  jury  should  deliver  a  unanimous  verdict.  Such  an  event 
would  be  the  death  or  the  serious  illness  of  the  judge,  juryman, 
or  the  prisoner.  It  would  also  include  cases  in  which  the  jury 
had  permanently  disagreed.  But  here  there  is  no  reason  whatever 
why  the  jury  should  not  in  this  case  have  delivered  a  valid  and 
unanimous  verdict  if  they  had  not  been  discharged.  With  the 
exception  of  the  cases  which  occurred  about  Lord  Hale's  time,  the 
practice  in  this  respect  has  been  uniform.  No  single  case  occurs 
of  a  jury  having  been  discharged  at  any  other  period,  exept  in 
cases  of  necessity,  as  already  explained,  except  in  one  case  of  col- 
lusion, and  in  cases  in  which  it  was  done  with  the  express  consent 
of  the  prisoner.  Tlio  case  in  the  21  Edw.  8,  c.  18,  cited  in  Co. 
Litt.  227  b.,  is  explained  by  Foster,  pp.  82,  88.     (See  Fitz.  Ab., 

"Corone  et  Plees  del  Corone,"  p!.  449.)     Rex  v.  Jane  D 

(I  Vent.  69)  is  the  case  of  collusion  which  has  been  referred  to. 
In  Rex  v.  Mansell  (1  Anders.  103)  the  prisoner  consented;  bat 
Foster  J.,  seems  to  think  that  even  in  this  case  this  ought  not  to 
have  been  done.  (KinloclCs  eaae^  Fost.  81.)  In  JJanseom*s  ease 
(in  15  Car.  1,  cited  in  2  Hale's  P.  C,  295)  one  of  the  jury  had 
gone  away  ;  the  case  was,  therefore,  one  of  necessity.  The  oases 
which  follow  these  in  the  time  of  Charles  II.  ought  not  to  be  taken 
as  precedents.     It  was  the  worst  period  of  the  administration  of 


1868.] 


LAW    JOURNAL. 


47 


jastiee  Id  this  countrj.  No  one  would  now  pretend  to  say  that 
what  was  done  in  Oardiner't  ease  (Kel.  46),  Jones  and  Bevor*8eaae 
(Id.  62),  Whiibread  and  FenwieJea  ease  (7  How.  St  Tr.  79),  Book- 
wood's  ease  (18  Qow.  St.  Tr.  165),  and  Cook's  ease  (Id.  824)  in 
which  the  juries  were  discharged  for  mere  want  of  evidenoe,  are 
^ases  bj  which  courts  of  law  onght  now  to  be  governed.  Since 
the  revolution  the  practice  has  reverted  to  the  older  and  more  cor- 
rect rule.  Wherever  ^e  question  has  been  raised,  and  the  case 
has  not  been  one  of  evident  necessity,  the  discharge  has  been 
refused  or  held  to  be  wrong.  {Rez  v.  Perkins,  Carth.  465  ;  Bes  t. 
Morgan,  Hil.,  9  Geo.  2,  cited  in  Fost  24 ;  Bex  t.  Jefs,  2  Str.  984  ; 
Conway  and  Lpneh  v.  Be^*^  7  Ir.  Com.  Law  Rep.  161.)  On  the 
other  hand,  all  the  cases  in  which  the  discharge  has  been  made, 
and  not  impeached,  are  cases  falling  within  the  rule  now  contended 
for.  In  Bex  v.  Kmloeh  the  prisoner  had  aasentei.  In  Bex  t. 
Meadow  (Fost  76)  the  prisoner  was  taken  in  labour.  In  Bex  v. 
Edwards  (8  Camp.  207)  a  juryman  was  taken  ill.  In  Beg  v. 
Newton  a%  Q.  B.  716)  and  Beg  v.  Davison  (2  Fost  k  F.  250) 
the  jury  nad  permanently  disagreed.  With  the  exception,  there- 
fore, of  the  short  period  which  immediately  preceded  the  revolution 
the  whole  course  of  authorities  is  uniform,  and  shews,  at  the  utmost, 
that  except  in  cases  in  which  it  is  physically  impossible  that  Uie 
jury  should  deliver  a  unanimous  verdict,  cases  of  collusion  and 
cases  of  consent,  the  jury  when  once  charged  cannot  be  discharged 
by  ord«r  of  the  court  Secondly,  if  the  discharge  of  the  jury  was 
wrong,  there  is  error  on  the  record ;  and  though  this  might  be 
rectified  by  a  subsequent  proceeding,  still  it  is  the  duty  of  this 
court  to  rectify  it  if  there  are  any  legal  means  of  so  doing.  Surely 
this  court  will  not  say  that  the  discharge  of  the  jury  was  wrong, 
and  would  be  available,  on  arrest  of  judgment  or  in  error,  to 
reverse  the  proceedings,  and  yet  send  down  the  prisoner  to  stand 
a  trial  which,  in  the  opinion  of  the  court,  must  in  any  case  prove 
abortive.  The  case  of  Conway  and  Lynch  t.  Beg,  shews  that  the 
prisoners  are  entitled  to  judgment.  Cur.  adv.  vuU. 

On  the  following  day  (June  26)  the  judgments  were  delivered. 

CooxBUBir,  0.  J. — I  am  of  opinion  that  this  rule  must  be  dis- 
charged. I  adhere  to  the  view  expressed  by  the  court  in  the 
course  of  the  argument  that  if  we  could  see  our  way  clearly  to 
the  conclusion  that  the  learned  judge,  in  discharging  the  jury  in 
this  case,  had  exceeded  the  limits  of  his  judicial  authority,  and 
also  could  see  that  the  discharge  of  the  jury  operated  virtually  as 
an  acquittal  of  the  defendant  the  court  ought  not  to  allow  its 
process  to  be  further  used,  with  a  view  to  the  prosecution  of  the 
second  trial,  but  ought  to  makfl  this  rule  absolute  to  enter  final 
judgment  for  the  defendant  notwithstanding  that  course  might 
place  the  Crown  in  a  more  disadvantageous  position  with  reference 
to  the  bringing  error  upon  such  judgment  of  this  court  But  I  am 
equally  clear,  that  unless  the  court  can  see  its  way  oondnsively 
to  that  result,  it  ought  not  to  interfere  in  the  present  stage  of  the 
proceedings,  but  ought  to  leave  the  defendant,  if  on  the  second 
trial  he  should  have  the  misfortune  to  be  found  guilty,  to  move 
in  arrest  of  judgment,  or  bring  lus  writ  of  error,  as  he  may  be 
advised. 

Two  questions  present  themselves :  the  one,  whether  the  learned 
judge  had  authority  to  discharge  the  jury  under  the  circumstances 
of  this  case ;  the  second,  whether  the  effect  of  that  discharge  of 
the  jury,  if  done  wiUiout  authority,  entitles  the  defendant  at  once 
to  the  judgment  of  this  court  that  he  so  without  delay.  Upon 
neither  of  those  propositions  is  my  mind  at  the  present  moment 
in  that  state  of  conviction  and  certainty,  that  I  feel  that  the  court 
onght  to  interpose  in  the  manner  prayed.  On  the  contrary,  I  am 
bound  to  say — ^although  I  by  no  means  desire  that  this  should  be 
considered  to  have  the  character  of  a  definite  opinion  and  judg- 
ment— that  the  present  inclination  of  my  mind,  as  at  present 
advised,  is  adverse  to  the  defendant  upon  both  those  points. 

In  the  first  place,  with  reference  to  the  question  of  the  authority 
of  the  judge  to  discharge  the  jury,  I  think  it  is  impossible,  after 
the  argument  that  we  have  heard,  and  the  authorities  which  have 
been  brought  to  our  notice,  not  to  feel  that  the  law  is,  to  a  certain 
extent,  in  an  unsatisfactory  condition.  I  apprehend  that  in  no 
part  of  our  procedure  has  the  practice  of  the  courts  more  fluc- 
tuated than  with  reference  to  the  question  of  the  discharge  of 
juries  on  criminal  trials.  If  we  go  back  to  my  Lord  Coke,  we 
shall  find  him  stating,  in  the  most  positive  and  unquiJified  terms. 


that  a  juryman,  sworn  and  charged  in  the  case  of  life  or  member, 
cannot  be  discharged  by  the  court  or  any  other,  but  mast  give  a 
verdict.  Now  it  is  plain  that  that  does  not  embrace  several 
cases  in  which  it  is  admitted  on  all  hands  that  a  jury  may,  accord- 
ing to  modem  practice,  be  discharged.  My  Lord  Coke  takes 
notice  neither  of  the  case  of  the  death  of  a  juryman,  nor  of  the 
illness  of  a  juryman,  rendering  it  imperatively  necessary  that  the 
trial  should  be  stopped.  It  was  pointed  out  indeed,  by  Mr.  Mel* 
lish,  in  his  most  lucid  and  able  argument  that  my  Lord  Coke 
must  be  considered  as  not  comprehending  that  case,  simply 
because  the* jury  would,  ipso  facto,  be  discharged  in  such  cases  by 
the  very  force  of  circumstances,  inasmuch  as,  either  by  death  or 
by  such  illness  as  rendered  a  juryman's  departure  from  the  court 
a  matter  of  absolute  necessi^,  the  jury  would  be  reduced  below 
the  lawful  number,  and  would  therefore  be  dissolved.  But  it 
must  further  be  obsierved,  that  Lord  Coke  takes  no  notice  of  cases 
in  which  it  is  admitted  now  that  a  juiy  might  be  properly  dis- 
charged, as  in  the  case  of  a  discharge  at  the  desire  of  the  accused, 
with  the  assent  of  the  prosecution,  or  the  case  (one  now  o(  every 
day  occurrence)  of  a  jury  being  discharged  on  account  of  the  im- 
possibility of  their  agreeing  to  thei#  verdict  And  indeed,  if  we 
go  back  to  the  period  at  which  Lord  Coke  wrote — the  earlier 
period  of  our  law — one  sees  that  the  very  object  of  the  coercion  to 
which  juries  were  sulgected  in  those  times  was  to  enforce  by 
duress,  if  necessary,  the  unanimity  of  verdict  which  the  law 
required.  Hence,  the  practice  of  taking  juries  in  carts  to  the 
confines  of  the  county,  keeping  them  together  for  the  purpose  of 
compelling  them  to  give  a  vcKnJiot  at  however  much  of  personal 
inconvenience  and  suffering,  not  discharging  them  until  the  com- 
mission of  the  learned  judge  was  at  an  end,  by  his  ceasing  to  be 
within  the  confines  of  the  county  to  which  he  had  been  sent  If, 
then,  this  was  the  law  at  the  time  Lord  Coke  wrote,  certainly  the 
law  has  undergone  many  most  important  changes  at  later  periods. 
But  I  think  it  may  perhaps  be  questioned,  notwithstanding  the 
great  authority  of  that  great  name,  whether  my  Lord  Coke  was 
well  warranted  in  laying  down  the  law  in  the  positive  terms  in 
which  he  stated  it^  for  if  we  look  to  the  passage  in  Doctor  and 
Student,  which  was  referred  to  in  the  course  of  the' argument  ^nd 
if  we  look  to  what  was  stated  at  the  conclusion  of  the  report  of 
ManselTs  ease,  in  Anderson,  it  would  certainly  lead  one  strongly 
to  surmise  that  a  different  practice  existed  in  the  courts  anterior 
to  the  day  at  which  Lord  Coke  wrote ;  and  it  is  observable  that  he 
founds  his  doctrine  on  the  authority  of  a  single  case ;  and  I  think 
it  is  impossible  not  to  believe  that  Foster,  J.,  was  perfectly  right 
when  he  said  that  that  case  did  not  warrant  the  conclusion  at 
which  Lord  Coke  had  arrived.  At  all  events,  it  would  seem  that 
at  a  very  short  period  after  Lord  Coke  wrote,  the  doctrine  thus 
laid  down  by  him  in  the  1st  and  3rd  Inst  was  not  recognised  as 
the  true  doctrine  by  the  judges  of  the  time  to  which  I  have  referred ; 
for  we  find,  from  the  explicit  statement  of  Lord  Hale,  who  wrote 
within  a  comparatively  recent  period  after  the  publication  of  Coke's 
Institutes,  that  the  practice  not  only  at  the  great  criminal  court 
of  this  country,  the  Old  Bailey,  but  upon  the  circuits,  was  directly 
contrary  to  the  doctrine  laid  down  by  Lord  Coke,  and  that  both 
at  the  Old  Bailey  and  upon  the  circuits  it  was  the  habit  and  prac- 
tice of  the  judges,  in  cases  where  the  prosecution  appeared  about 
to  break  down  firom  the  failure  of  proof,  to  discharge  the  jury,  in 
order  that  an  opportunity  might  be  afforded  of  supplying  the 
deficiency.  One  of  two  things  follows — either  the  propositions  of 
Lord  Coke  upon  this  subject  were  not  considered  by  the  judges 
who  immediately  followed  him  as  the  true  exposition  of  the  law, 
or  else  this  was  considered  not  a  rule  of  positive  law,  but  simply 
of  practice  and  procedure,  subject  to  variation  by  the  authority 
vested  in  the  courts  of  this  country  to  regulate  their  own  practice ; 
because  it  is  quite  clear,  and  there  can  be  no  doubt  about  it  that 
that  which  has  been  ascribed  in  the  course  of  ihis  argument,  and 
elsewhere,  to  a  tyrannical  and  oppressive  practice,  which  arose  in 
the  time  of  the  Stuarts,  was  in  fact  a  practice  which  existed  for 
many  years  anterior  to  the  time  when  its  abase  caused  it  to  be 
brought  into  question.  For  there  can  be  no  doubt  that  although 
by  Scroggs,  C.  J.,  and  his  fellow  justices,  in  the  case  of  Vfhithread 
and  Fenwick,  to  which  so  much  allusion  was  made  in  the  course 
of  the  argument  this  practice  of  discharging  juries  for  the  purpose 
of  farthering  the  administration  of  justice  and  preventing  its  frus- 
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tration,  was  oonyeried  into  an  engine  of  party  and  political  oppre»- 
8ion,  yet,  when  afterwards  Wbitbread  and  Fen  wick  were  a  second 
time  put  on  their  trial,  it  is  a  total  mistake  to  say,  that  even 
Seroggs  and  his  associates  wrested  or  Tiolated  the  law ;  they  only 
held  that  to  be  the  law  which,  according  to  Lord  Hale,  had  been 
for  many  years  before,  by  the  most  Tirtuoas  judges,  himself  among 
the  number,  treated  as  the  law,  and  administered  as  such.  But 
I  can  quite  understand  that,  in  consequence  of  the  scandalous 
abuse  of  this  judicial  power  and  discretionary  authority  as  an  in- 
strument of  tyrannical  oppression  in  such  a  case  as  the  one  to 
which  I  haTe  been  referring,  the  judges  would  consider  whether 
the  benefit  to  be  obtained  in  preTcnting  the  occasional  defeat  of 
justice,  owing  to  defective  eTidence,  by  the  postponement  of  a 
trial,  was  not  bought  at  too  dear  a  cost,  seeing  the  abuse  to  which 
such  a  practice  was  liable  to  be  exposed :  and  hence  came,  no 
doubt,  the  consideration  of  the  judges  among  themseWes,  to  which 
Lord  Holt  referred,  when,  in  Per  kin*  t  ease,  he  stated  how  the 
judges  had  agreed  that  the  law  should  in  future  be  administered. 
Whether  that  was  upon  a  consideration  of  the  authorities,  and  a 
preference  for  my  Lord  Coke's  yiew  to  that  which  had  been 
adopted  in  the  period  whiofi  elapsed  between  his  time  and  Lord 
Hale's  time,  and  the  time  of  the  rcTolution,  or  whether  it  was  a 
matter  of  arrangement  among  themselves  as  a  matter  of  policy  and 
expediency,  it  is  difEicuR  to  say :  it  may  have  been  either.  There 
is  a  great  deal  to  be  said,  I  think,  on  both  sides  of  the  question. 
As  hDTd  Hale  points  out,  it  is  a  grievous  and  a  lamentable  thing 
—a  great  scandal  sometimes  as  well  as  a  lamentable  thing — that, 
from  some  defect  of  evidence  which  ought  to  have  been  forthcoming, 
and  which  possibly,  by  a  postponement,  might  easily  be  supplied, 
notorious  criminals  escape  the  punishment  which  ought  to  await 
them,  it  being  plain  that  a  single  case  of  escape  from  punishment, 
upon  manifest  although  not  legally  proved  guilt,  is  of  the  most 
mischievous  consequence;  one  such  escape  operating  to  encourage 
others  to  commit  crimes  infinitely  more  than  the  conviction  and 
punishment  of  many  guilty  men  will  operate  to  deter  them  from 
so  doing.  But,  on  the  other  hand,  there  can  be  no  doubt  that  it 
may,  in  many,  instances,  become  the  means  ^f  imposing  great 
hardship  and  oppression  upon  the  prisoners,  especially  of  the 
lower  class,  as  such  persons  generally  are,  who  may  find  means 
on  a  single  occasion  to  obtain  legal  assistance,  and  the  presence 
of  witnesses  who  could  speak  to  their  innocence,  and  on  the  second 
occasion  might  want  means  to  proride  those  advantages.  There- 
fore, I  think,  on  the  ^balance  of  good  or  evil,  the  law  or  practice, 
call  it  which  you  please,  established  after  the  revolution,  and 
which  has  existed  from  that  time  to  the  present,  is,  on  the  whole, 
by  far  the  better  one,  and  the  one  which  ought  to  be  adhered  to. 
The  question  is,  however,  whether  it  is  a.  rule  of  positive  law,  or 
whether  it  is  one  of  practice ;  and  then  arises  the  question, 
whether  it  is  open  to  exception,  and  whether  the  present  case 
would  come  within  any  such  exception.  What  I  am  at  the  present 
moment  pointing  out  is,  that  the  law  has  fluctuated,  and  has  been 
differently  stated  at  different  periods  ;  for  even,  as  stated  by  Lord 
Holt,  as  the  resolution  of  the  collected  judges  of  England,  it  is 
quite  plain  that  that  statement  of  the  law  is  no  longer  conformable 
to  the  practice  which  has  prevailed  at  subsequent  periods ;  for 
Lord  Holt  states  that  these  three  propositions — that  in  capital 
cases  a  juror  cannot  be  withdrawn,  though  all  parties  consent  to 
it;  that  in  criminal  cases  not  capital  a  juror  may  be  withdrawn, 
if  both  parties  consent,  but  not  otherwise ;  that  in  all  civil  cases 
fl  juror  cannot  be  withdrawn l,bnt  by  the  consent  of  all  parties. 
Now,  the  first  proposition  was  overruled  in  the  case  so  much 
adverted  to — Kinloeh't  ease — because  there  the  prisoner  desired 
it,  and  the  Grown  assented  to  it.  I  see  no  difference  between  the 
case  of  the  prisoner  desiring  it  and  the  Grown  assenting,  and  the 
case  of  the  Grown  desiring  it  and  the  prisoner  consenting,  if  the 
prisoner  considers  that  the  postponement  of  the  trial  and  the  dis^ 
charge  of  the  jury  will  operate  to  his  benefit  I  cannot  understand 
a  principle  such  as  that  contended  for  on  the  part  of  the  defendant, 
that  there  should  be  this  authority  if  the  prisoner  initiates  the 
application,  and  the  Crown  consents  to  it,  and  that  there  should 
not  be  the  same  authority  if  the  Grown  initiated  it,  and  the  pri- 
soner, for  his  own  purposes  and  convenience,  assented  to  the  pro- 
position ;  but  the  proposition,  as  found  in  Lord  Holt,  would 
embrace  the  case  which  actually  arose  ^i  Kinloeh*9  eaee^  because 


there,  there  was  the  consent  of  both  parties.  But  besides  that, 
he  goes  on  to  say,  that  in  criminal  cases  not  capital  a  juror  may 
be  withdrawn  if  both  parties  consent,  but  not  otherwise ;  and  so 
in  civil  oases.  That  entirely  excludes  the  eas^  of  necessity.  It 
excludes  the  case,  which  I  may  call  a  case  of  qvaei  necessity,  where 
the  jury  is  discharged  in  consequence  of  their  not  being  able  tb 
agree*  It  is  said,  however,  that  that  is  a  case  of  necessity  too. 
I  do  not  agree  in  that  proposition.  If  by  necessity  you  mean,  as 
was  argued  for,  physical  necessity—- that  is,  that  the  jury,  fh>m 
inability  any  longer  to  discharge  their  functions  of  jurymen,  must 
be  discharged,  because  it  would  be  an  inhuman  practice  to  keep 
them  togeUier  any  longer^— there  are  many  cases  in  which  we  now 
discharge  juries  where  that  state  of  torture  does  not  arise ;  and  I 
understand  exen  Sir  Fitsroy  Kelly  to  admit,  that  if  a  judge  be- 
comes satisfied  that  the  difference  of  opinion  among  the  jury  is 
permanent,  and  that  there  is  no  hope  of  their  ever  being  brought 
to  unanimity,  a  judge  has  then  authority  to  discharge  them.  I 
entirely  agree  in  that.  It  is  not  necessary  that  yon  should  wait 
— and,  on  the  contrary,  you  ought  not  to  wait — until  the  jury  are 
exposed  to  the  dangers  which  arise  from  exhaustion,  or  prostrated 
strength  of  body  and  mind,  or  until  you  have  the  chance  of  con- 
science and  conviction  being  sacrificed  for  personal  convenience, 
and  to  be  relieved  fh)m  suffering.  Our  ancestors  seem  to  have 
thought  differently^  They  seem  not  to  have  oared  by  what  means 
unanimity  was  secured,  so  long  as  it  was  secured ;  but  I  think,  in 
our  days,  that  doctrine  woidd  not  be  entertained  or  acted  upon 
by  any  one.  Therefore,  I  say  the  statement  of  the  law,  as  laid 
down  by  Lord  Holt,  is  not  in  conformity  with  modem  views  on 
the  subject. 

Then  we  have  a  third  statement  of  the  law  in  Blaekstone's 
Commentaries, who  lays  it  down  that  the  Jury  cannot  be  discharged, 
unless  in  cases  of  evident  necessity,  until  they  have  given  in  their 
verdict.  There,  again,  I  say  that  is  not  a  true  or  correct  exposi- 
tion of  the  law  as  practised  in  our  day.  We  do  take  on  oi|rselves, 
without  the  consent  of  parties,  both  in  criminal  and  civil  cases, 
where  we  find  a  jury  have  given  a  case  all  the  attention  they  can 
bestow  on  it,  that  they  have  ftilly  considered  it,  and  that  they 
cannot  agree,  and  we  are  satisfied  and  confident  that  that  is  the 
true  state  of  the  fact — ^we  do  take  on  ourselves  to  discharge  juries ; 
and  I  trust  that  no  jildge  will  shrink  fh>m  taking  that  course, 
because,  as  I  said  before,  the  jury  ought  not,  if  they  cannot  eon- 
scientiously  bring  themselves  to  a  unanimous  view  of  the  subjeot 
to  be  exposed  to  personal  suffering  in  order  to  obtain  that  unan- 
imity, nor  ought  the  parties  to  m  exposed  to  the  danger  of  a 
verdict  which  is  not  the  result  of  the  true  conriction  of  those  who 
are  to  decide  the  case,  but  the  result  of  the  sufiering  of  those  who 
cannot  endure  the  inconvenience,  and  who  must  give  way  to  those 
who  happen  to  be  stronger  in  mind  or  body  than  themselves.  At 
the  same  time,  while  I  cannot  but  point  out  these  fluetuati<ms  in 
the  law,  still  I  entirely  concur  in  this — ^that  upon  the  whole,  the 
doctrine  or  the  rule,  whether  of  law  or  practice  I  csre  not — that 
a  jury  shall  not  be  discharged  at  the  instance  of  the  prosecutor, 
in  order  to  enable  the  prosecutor  to  obtain  evidence  of  which  at 
the  trial  there  appears  to  be  a  failure,  is  a  sound  salutary  rule, 
and  one  that  ought  not  to  be  departed  from.  Whether  it  be  posi- 
tive law,  or  whether  merely  a  regulation  of  practice  made  by  the 
judges  in  the  time  of  Lord  Holt,  is  to  me  a  matter  of  comparative 
indifference.  It  has  been  the  uniform  practice  of  the  judicial 
authorities  of  this  country  flrom  that  time  to  the  present ;  and  I 
take  it,  that  a  rata  prazie  like  that  becomes  substantially  a  part 
of  the  law,  and  that  no  judge  or  body  of  judges  ought  to  depaK 
from  it ;  and  if  it  is  found  inexpedient,  with  a  view  to  the  admin- 
istration of  justice,  with  reference  to  those  results  that  Lord  Hale 
adverts  to,  it  should  be  the  act  of  the  Legislature  by  which  such 
a  practice  should  be  altered,  and  not  the  regulation  of  a  hody  of 
judges,  still  less  the  act  of  an  individual  judge.  But  at  the  same 
time  I  should  be  exceedingly  reluctant  to  say  that  there  may  not 
be  cases  in  which  there  may  be,  superadded  to  the  mere  defect 
and  failure  of  evidence,  some  additional  circumstance  which  may 
call  for  the  exercise  of  judicial  authority  to  prevent  a  defeat  of 
justice ;  and  therefore  I  am  exceedingly  reluctant  to  lay  it  down, 
that  the  law  is  a  positive  law,  such  as  either  Lord  Holt  or  Lord 
Coke  have  referred  to  in  the  passages  to  which  our  attention  has 
been  called.    In  the  course  of  the  argument  I  put  the  ease  of  ft 
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witness,  either  kept  away  from  the  court,  or  present  in  the  court, 
and  refnsiog  to  give  evidence,  in  consequence  of  having  been  tam- 
pered with  by  the  prisoner,  or  those  acting  on  behalf  of  the 
prisoner,  and  justice  thus  frustrated,  and  I  am  not  prepared  to 
say  that  in  such  a  case  it  would  not  be  the  duty  of  the  judge  to 
interpose,  and  to  take  upon  himself,  by  virtue  of  his  judicial  au- 
thority, to  prevent  the  frustration — the  scandalous  frustration  of 
justice,  which  would  take  place  if  a  man  were  to  be  acquitted 
under  such  circumstances.  I  put  that  more  than  once  in  the 
course  of  the  argument,  and  I  did  not  hear  it  fairly  grappled  with. 
Bven  Mr.  Mellish,  with  his  clear  logical  mind,  4ind  his  ability  as 
a  disputant,  did  not  appear  to  me  to  be  competent  to  grapple  with 
the  case.  It  may  be  said,  it  is  true,  that  it  is  better  that  in  such 
a  case  there  should  be  defeat  of  justice,  however  humiliating  to 
those  who  administer  it,  and  the  public,  who  have  an  interest  in 
its  administration,  rather  than  that  a  great  principle  and  a  salutary 
rule  should  be  infringed  upon  ;  and  it  was  said,  that  although  it 
is  true  that  no  man,  even  in  his  wildest  dreams,  would  think  of 
imputing  corruption  to  English  judges,  or  the  possibility  of  their 
being  influenced  by  corrupt  motives,  they  might  be  rash,  or  vain, 
or  impatient,  and  under  such  circumstances  lend  themselves  to  the 
purpose  of  oppression  in  the  administration  of  the  criminal  law. 
I  own  that  I  am  not  influenced  by  any  such  idle  apprehension.  I 
have  been  now  for  some  years  at  the  bar  and  on  Uie  bench,  and 
have  seen  a  good  deal  of  the  administration  of  justice,  and  I  ftever 
yet  saw  a  judge  who,  either  from  rashness,  or  vanity,  or  impatience, 
would  lend  himself  to  any  such  purpose,  or  do  anything  that  was 
not  right  and  fair,  to  the  best  of  his  knowledge  and  ability,  between 
the  Crown  and  the  party  accused.  It  would  not  be  becoming  in 
me  to  vindicate,  or  think  of  vindicating,  myself  from  any  such 
possible  imputation ;  but,  as  regards  tho^  with  whom  I  have  the 
honour  to  act,  either  in  this  court  or  any  other  court,  I  must  say 
with  reference  to  any  such  offensive  imputations,  that  I  believe 
the  Bar  of  England  would  at  once  repudiate  the  notion  of  there 
being  any  chance  whatever  of  danger  to  the  accused,  from  either 
the  rashness,  the  yanity,  or  the  impatience  of  judges :  impatience 
there  may  be  sometimes ;  the  question  is,  whether  it  is  not  an 
honest  and  well-justified  impatience,  when  elaborate  arguments 
are  wasted  upon  immaterial  and  undisputed  propositions,  or  when 
material  matters  are  in  question,  instead  of  forensic  argument  and 
disputation,  when  time  is  occupied  in  idle  or  commonplace  decla- 
mation, or  when  arguments  and  observations  are  repeated  again 
and  again,  and  over  again,  to  the  wasteful  abuse  of  the  time  of  the 
court,  which  is  lA  fact  the  time  of  the  suitors  and  of  the  country  ? 
Now,  I  say  this,  that  I  am  not  prepared,  either  as  a  matter  of  law, 
or  as  a  matter  of  expediency,  to  give  up  the  judicial  authority  of 
a  judge  presiding  at  a  criminal  trial,  in  a  case  where  justice  is 
frustrated  by  what  may  be  deemed  to  be  the  act  of  the  prisoner, 
or  something  in  which  he  concurs  and  co-operates,  to  allow  justice 
to  be  defeated  rather  than  exercise  the  authority  which  he  may 
be  believed  to  possess  of  postponing  the  trial,  by  discharging  the 
jury.  That  would  bring  us,  however,  to  this  question — whether 
there  are  cases  where,  independently  of  the  concurrence  of  the 
accused  in  the  means  whereby  justice  is  sought  to  be  frustrated, 
a  judge  may  be  justified  in  postponing  the  trial  in  order  to  prevent 
that  frustration  taking  place  ;  and  we  must  take  it  here,  that  in 
this  case  the  act  whereby  justice  was  defeated,  or  about  to  be  de- 
feated (because  lilthough,  of  course,  we  do  not  assume  that  the 
prisoner  was  guilty  upon  the  charge  preferred  against  him,  yet 
justice  was  frustrated  in  this,  that  the  enquiry  was  prevented  by 
the  act  of  the  witness)  was  not  one  in  which  the  defendant  co- 
operated ;  and  the  question  is,  whether,  under  those  circumstances, 
even  supposing  that  a  judge  has  in  some  cases,  the  authority* to 
which  I  have  been  advetting,  this  was  a  case  in  which  it  could 
properly  be  exercised.  The  inclination  of  my  opinion  is,  that 
under  all  the  circumstances,  if  my  learned  brother  who  presided 
at  this  trial  had  the  authority  in  question,  it  was  a  case  in  which 
it  was  not  wrong  to  exercise  it.  On  that  there  might  be  differences 
of  opinion  :  some  might  think  it  was  a  case  for  its  exercise,  others 
not.  I  do  not  desire — it  is  not  necessary,  in  the  view  I  take  of 
the  case — to  give  any  definite  opinion  on  the  subject  I  think  it 
is  one  of  those  cases  on  the  confines,  in  which  it  is  difficult  to  say 
what  one  would  have  done  on  the  subject.  This  I  know,  that  a 
more  careful,  cautious,  or  conscientious  judge  than  the  one  who 


did  act,  and  exercised  his  discretion  on  this  occasion,  never  sat  upon 
the  bench  ;  and  as  I  find  that  all  he  doubted  of  was  his  legal  power, 
but  that  he  entertained  no  doubts  as  to  this  being  a  fit  case  for  its 
exercise,  if  he  possessed  it,  far  be  it  from  me  to  say  that  he  acted 
wrongly. 

But  this  is  not  the  only  difficulty  in  this  case.  We  come  to  the 
second  question  in  the  case,  and  that  appears  to  me  to  present 
still  greater  difficulties  in  the  way  of  the  defendant  Assuming 
even  that  the  judge  had  not  this  power,  or  that  he  exercised  it 
improperly,  then  comes  the  question,  whether  what  he  has  done 
amounts  to  an  acquittal  of  the  prisoner,  so  as  to  entitle  the  pri- 
soner to  have  judgment  entered  up  for  him  as  though  he  had  been 
acquitted,  because  that  is  tho  practical  result  of  the  judgment 
which  we  are  now  asked  to  enter  up  on  behalf  of  the  defendant 
I  must  say,  on  this  I  can  add  nothing  to  the  conclusive  reasoning 
of  Crampton,  J.,  in  the  case  in  7  Ir.  Com.  Law  Rep.y  on  which  so 
much  observation  has  been  made.  No  case  of  such  a  plea  as  this, 
except  in  that  case,  has  ever  been  known  to  the  law.  It  may  be 
said,  and  with  truth,  that  that  may  be  because,  since  the  days  of 
Lord  Holt,  juries  have  not  been  discharged,  and  therefore  the 
occasion  of  such  a  plea  has  never  presented  itself.  But  I 'agree 
entirely  with  Crampton,  J.,  that  the  only  pleas  which  are  known 
to  the  law  of  Bngland  to  stay  a  man  flrom  being  tried  upon  an  in- 
dictment or  an  information,  are  the  pleas  of  avtrefou  acquit  and 
autrefois  eonvtct^  and  it  is  clear  that  this  amounts  to  neither.  It 
is  said  that  a  man  is  not  to  be  tried  twice,  and  is  not  a  second 
time  to  be  put  in  jeopardy,  and  that  that  applies  equally  in  a  case 
like  the  present  as  it  does  in  a  case  where  the  man  has  been  ac- 
quitted or  convicted  before.  But  in  that  I  cannot  concur.  Again ; 
I  say  the  reasoning  of  Crampton,  J.,  is,  to  my  mind,  conclusive 
on  the  subject.  It  appears  to  me  that  when  you  talk  of  a  man 
being  twice  tried,  you  mean  a  trial  which  prooeeds  to  its  legitimate 
and  lawful  conclusion  by  verdict ;  that  when  yon  speak  of  a  man 
being  twice  put  in  jeopardy  you  mean  put  in  jeopardy  by  the  rer- 
dict  of  a  jury,  and  that  he  is  not  tried,  that  he  is  not  put  in  jeo- 
pardy, until  the  verdict  comes  to  pass ;  because,  if  that  were  not 
so,  it  is  clear  that  in  every  case  of  defective  vettlict  a  man  could 
not  be  tried  a  second  time ;  and  yet  it  is  admitted  that  in  the  case 
of  a  verdict  palpably  defective,  although  the  jury  have  pronounced 
upon  the  case,  yet  if  the  verdict  be  defective,  it  will  not  avail  the 
party  accused  if  he  is  a  second  time  put  on  his  trial.  I  cannot 
say,  therefore,  that  in  my  humble  judgment,  as  at  present  advised 
— though  it  is  not  necessary  to  state  more  than  that  such  is  the 
present  state  and  inclination  of  one's  opinion — I  cannot  come  to 
the  conclusion  that  there  has  been  in  this  case  a  trial ;  that  the 
accused  has  been  put  in  jeopardy ;  or  that  he  is  at  all  in  the  position, 
either  in  point  of  fact  or  in  point  of  law,  of  a  man  who  has  been 
once  acquitted,  and  who,  baring  been  once  acquitted,  cannot  a  * 
second  time  be  put  upon  his  trial. 

Now  this  being  the  view  which  I  take  of  this  matter,  after  all 
the  attention  which  I  hare  been  able  to  give  to  this  case — though 
as  I  said  before,  I  do  not  at  all  wish  it  to  be  understood  that  in 
that  I  am  speaking  as  upon  a  settled  and  final  conviction  and  con- 
clusion— in  this  state  of  things  I  do  not  think  it  is  fitting  for  us  to 
interpose,  and  that  is  all  we  have  to  deal  with  on  the  present 
occasion.  It  may  be  a  hardship  on  the  accused,  it  is  true,  that 
he  should  be  put  a  second  time  upon  his  trial,  when,  perhaps, 
when  this  record  shall  finally  be  made  up,  and  judgment  entered 
up  one  way  or  the  other,  and  that  be  taken  to  a  court  of  error,  it 
may  be  held  that  he  ought  not  to  have  been  put  a  second  time 
tpon  his  trial ;  bnt  that  I  think  we  cannot  help.  Probably,  it 
will  be  the  only  case  in  which  such  a  question  could  present  itself, 
because,  if  this  be  taken  to  a  court  of  error,  we  shall  have  it  finally 
and  definitively  settled  whether  or  not  a  prisoner,  who,  instead  of 
havinfi;  a  verdict  given  one  way  or  the  other  upon  this  tiial,  is  a 
second  time  brought  to  trial,  because  the  jury  have  been  discharged 
on  the  first  occasion,  is  entitled  to  have  the  benefit  of  those  circum- 
stances to  operate  by  way  of  acquittal,  so  as  to  entitle  him  to 
final  judgment.  Whenever  that  is  settled,  as  I  suppose  it  will  be 
in  this  case  should  it  eventually  become  necessary,  this  question 
will  no  further  arise.  The  great  and  important  question  for  con- 
sideration in  this  case  would  then  be  finally  and  conclusively 
settled,  and  no  such  case  can  afterwards  arise.  The  present  ques-  , 
tton  is,  whether  we  are  bound  at  the  present  moment,  in  this  state 
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of  the  record,  to  interfere,  and  to  pretent  this  ease  from  going  to 
its  final  conclasion.  I  think,  that,  nnless  ire  see  our  way  clearly 
and  conclusiTely,  as  I  said  before,  to  the  settled  and  certain  con- 
Tictiom  that  the  defendant  is  entitled  to  be  treated  as  though  he 
had  had  the  benefit  of  an  acquittal,  ire  cannot  with  propriety  in- 
terfere. It  may  be — I  do  not  say  that  it  is  so,  the  inclination  of 
my  opinion  is  the  other  way — but  it  may  be,  that  by  such  a  course 
we  should  deprlTC  the  Grown  of  the  opportunity  of  taking  this 
case  to  error.  Therefore,  I  am  of  opinion  that  we  ought  not  now 
to  interfere ;  that  this  case  must  take  its  course,  like  many  other 
cases  where  a  judge  may  have  erred,  if  in  this  case  he  should  have 
erred.  There  may  be  cases  in  which  there  is  no  remedy  except 
in  the  event  of  a  result  fatal  to  the  accused,  that  might  give  him 
an  equitable  ground  for  the  clemency  of  the  Crown,  in  the  shape 
of  a  pardon,  If  serious  doubts  should  be  entertained  as  to  the  pro- 
priety of  the  proceedings.  But  in  this  case  even  that  would  not 
be  necessary,  because  there  is  the  opportunity  of  taking  the 
opinion  of  a  court  of  error  in  case  eventually  the  result  of  the  trial 
should  be  against  him.  All  I  can  say  is,  that  at  present  I  am  of 
opinion  we  ought  not  to  interfere,  and  therefore  Uiis  rule  should 
be  discharged. 

WioBTMAii,  J. — I  should  have  wished  for  a  longer  time,  in  a 
case  of  this  importance,  to  consider  the  mkny,  and  not  always 
concurring  authorities  that  have  been  cited  upon  the  argument ; 
but  as  time  is  of  importance,  as  it  is  said,  I  have  given  Uiem  the 
best  connderation  that  I  can. 

The  two  great  questions  that  were  argued  before  us  were— first, 
whether  the  judge  who  presided  at  the  trial  was  warranted  in 
discharging  the  jury  ;  and,  secondly,  whether,  if  he  was  not,  the 
defendant  could  again  be  put  upon  his  trial,  and  this  court  grant 
a  venire  de  novo  ;  or  whether  the  defendant  was  entitled,  upon  the 
matters  appearing  upon  the  record,  to  judgment  quod  eat  eine  die. 
It  appears  by  the  record  that  the  defendant,  being  charged  with 
a  misdemeanour,  pleaded  not  guilty ;  that  a  jury  was  impannelled 
and  sworn  to  try  that  issue;  and  that  because  a  material  and 
necessary  witness  for  the  Grown  refused  to  give  evidence,  the 
judge,  at  the  request  of  the  prosecutor*s  counsel,  discharged  the 
jury  from  giving  any  verdict. 

Upon  the  first  point,  namely,  whether  the  judge  was  warranted 
in  discharging  the  juxy  under  the  circumstances  stated  upon  the 
record,  a  great  maoy  cases  were  cited  in  argument,  some  in  which 
the  jury  had  been  discharged  on  criminal  trials,  upon  grounds 
nearly  similar  to  that  in  the  present  case,  and  others  in  which  the 
jury  had  been  discharged  on  the  ground  of  necessity ;  as  upon 
the  illness  of  a  juryman,  or  of  the  prisoner,  or  other  circumstances 
occurring  which  rendered  the  further  proceeding  with  the  case 
impracticable ;  and  it  waa  said,  and  I  believe  correctly,  that  in 
no  instance  had  the  jury  been  discharged  under  such  circum- 
stances as  the  present  since  the  Revolution.  The  cases  will  be 
all  found  collected  in  the  report  of  the  case  of  Conway  and  Lynch 
T.  Reg,^  and  were  all  commented  on  in  the  course  of  the  argument. 
In  Rex  V.  Kinloek^  Foster,  J.,  also  reviews  and  comments  upon 
the  cases  and  the  law  upon  this  point,  and  expresses  a  strong 
opinion  against  the  propriety  of  the  Court,  in  Its  discretion,  dis- 
charging a  jury  after  eridence  given  and  concluded  on  the  part 
of  the  Grown,  merely  for  want  of  sufficient  evidence  to  convict, 
but  refrains  fk'om  giving  any  opinion  as  to  the  propriety  of  such 
a  course  where  undue  practices  have  been  used  to  keep  witnesses 
out  of  the  way,  or  where  witnesses  have  been  prevented  by  sudden 
and  unforeseen  accidents.  The  case  nearest  to  the  present  which 
has  occurred  in  modem  times,  of  which  I  am  aware,  is  that  o| 
Rex  V.  Wade,  in  which  the  prosecutrix.  In  a  trial  for  a  rape,  when 
she  came  to  be  sworn  as  a  witness,  appeared  to  be  wholly  ignor- 
ant of  the  nature  and  obligation  of  an  oath ;  and  the  judge  before 
whom  the  trial  occurred  discharged  the  jury,  in  order  Uiat  the 
witness  might  be  instructed  as  to  the  matters  upon  which  she  was 
deficient,  but  reserved  the  propriety  of  the  discharge  of  the 
jury  for  the  consideration  of  the  judges,  who  all,  with  the  excep- 
tion of  two,  who  were  absent,  were  of  opinion  that  the  discharge 
of  the  jury  was  wrong,  and  that  the  prisoner  ought  to  have  been 
acquitted ;  and  a  pardon  was  recommended. 

It  is  obvious  that  the  power  of  discharging  a  jury  at  the 
instance  of  the  prosecutor,  on  the  ground  that  the  evidence  is  not 
strong  enough  to  warrant  a  conviction,  but  that  upon  another  trial 


better  and  more  cogent  evidence  might  be  obtained,  is  more 
objectionable  than  in  such  a  case,  and  may  produce  the  greatest 
hardship  upon  the  prisoner  or  defendant,  and  I  cannot  thick  that 
such  a  power  ought  to  be  exercised  upon  such  a  ground ;  and  I 
think  that  in  this  case  my  Brother  Ilill,  whose  only  object  was  to 
prevent  what  he  most  reasonably  considered  might  probably  pro- 
dace,  a  failure  of  justice,  was  wrong  in  discharging  the  jury  upon 
the  ground  suggested  in  the  present  case. 

But  assuming  that  he  was  wrong,  the  second  question  then 
arises,  how  can  this  error  of  the  judge,  if  it  be  one,  be  ^ken 
advantage  of  by  the  prisoner  or  defendant,  in  case  it  is  proposed 
to  put  him  upon  trial  a  second  time  T  Or,  indeed,  can  he  take 
advantage  of  it  at  all,  except  as  a  ground  for  the  interference  of 
the  Grown,  by  a  pardon,  as  recommended  in  the  case  of  Rex  v. 
Wadef 

It  is  said  for  the  defendant,  that  he  is  entitled  to  judgment  upon 
the  record  as  it  stands,  quod  eat  tine  die,  upon  the  ground  that, 
as  the  judge  at  the  trial  ought  not  to  have  discharged  the  jury, 
but  to  have  directed  an  acquittal,  he  is  entitled  to  have  the  same 
judgment  as  if  he  had  been  acquitted.  But  no  precedent  or 
authority  has  been  cited  to  warrant  such  a  judgment  in  such  a 
case.  In  the  case  of  Conway  and  Lynch  v.  Rey,,  the  court  dis- 
charged the  prisoner,  but  it  does  not  appear  that  they  gave  such 
a  judgment  as  that  now  prayed.  Upon  a  plea  of  autr^oit  aeqtutf 
such  a  judgment  might  be  given  as  the  jury  would  have  actually 
pronounced  their  verdict  of  not  guilty.  But  it  is  said,  that  as  it 
is  a  rale  of  criminal  la.w  that  a  man  shall  not  twice  be  put  in 
jeopardy  for  the  same  offence,  if  he  has  onoe  been  put  upon  his 
trial,  and  the  jury  sworn,  he  has  been  put  in  jeopardy,  and  there- 
fore cannot  by  law  be  tried  again,  and  so  is  entitled  to  judgment 
quod  eat  eine  die/  It  isjiecessary  to  consider  in  such  a  case  what 
is  meant  by  putting  a  man  in  jeopardy,  and  at  what  period  of  the 
proceeding  is  he  so  placed.  If  he  is  placed  in  jeopardy  when  the 
jury  are  sworn,  and  evidence  given,  he  is  in  jeopardy  though  a 
juryman  were  taken  ill,  or  some  unforeseen  accident  occurred, 
which  would  be  within  the  ordinary  excepted  cases  in  which  a 
jury  may  properly  be  discharged ;  or  the  jury  may  give  an  im- 
perfect verdict,  or  one  which  cannot  be  supported  in  point  of 
law ;  in  all  which  cases  the  prisoner  or  defendant  has  been  placed 
in  jeopardy,  if  his  being  charged  before  a  jury  sworn  to  try  him, 
and  evidence  given,  be  a  placing  him  in  jeopardy.  But  in  such 
cases  there  seems  no  doubt  but  that  a  venire  de  novo  may  be  award- 
ed, and  that  the  defendant  is  not  entitled  to  judgment.  Has  he 
been  more  in  jeopardy  when  the  jury  are  wholly  jdischarged,  aa  in 
the  present  case,  then  when  they  give  an  imperfect  verdict,  or  are 
discharged  by  reason  of  one  being  taken  ill  before  they  have  given 
any  verdict  ?  Many  instances  may  be  given,  fatal  it  may  be  to 
prisoners,  which  would  not  entitle  them  to  judgment.  Suppose  a 
judge  were  improperly  to  admit  evidence  obtained  under  circum- 
stances which  made  it  inadmissible,  and  the  prisoner  was  convict- 
ed upon  such  evidence,  could  he  claim  judgment  quod  eat  erne  die, 
or  must  not  he  rely,  as  in  Rex  v.  Wade,  upon  the  interference  of 
the  prerogative  of  the  Grown  to  pardon?  Upon  the  whole,  I  am 
disposed  to  think  with  Grampton,  J.,  as  he  expresses  it  in  his 
elaborate  judgment  in  Conway  and  Lynch  v.  Rey.,  that  '*the  true 
and  rational  doctrine  is,  that  where  a  trial  prores  abortive,  by 
reason  of  no  legal  yerdict  having  been  given,  a  venire  de  novo  may 
go,  whether  the  result  arose  from  the  mistake  o(  the  judge  or  of 
the  jury." 

I  have  not  arrived  at  this  conclusion  without  much  doubt,  but 
I  have  the  less  difficulty  in  expressing  it,  as  the  objection  now 
urged  for  the  prisoner  will  be  equally  open  to  him  upon  writ  of 
error  if  there  should  be  another  trial,  even  if  proved  guilty ;  and 
if  the  yerdict  is  for  him,  the  question  w{ll  not  arise. 

Gboxptoh,  J. — It  seems  to  me  that  the  only  question  before  ua 
in  this  case  is,  whether  or  not  we  ought  to  award  jury  process  ; 
and  I  am  satisfied,  from  the  discussion  which  we  have  heard  on 
the  part  of  the  Crown  (those  who  appeared  on  the  part  of  the 
defendant,  I  think,  were  relieved  on  this  part  of  the  case),  that 
the  defendant  has  a  right  to  come  before  us,  and  say,  '*  Matters 
appear  on  this  record  on  which  you  ought  not  to  award  new 
process ;"  whether  it  is  a  venire  or  a  distrinyae  (as,  I  believe,  waa 
argued  in  my  absence)  is  immaterial :  it  is,  in  effect,  whether  new- 
process  ought  or  ought  not  to  be  awarded;  and  whatever  the 
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reanlt  of  that  may  be,  it  is  a  jndicial  act,  x>n  oar  part,  to  award  the 
process  or  refuse  it — an  act,  upon  which,  if  we  award  it  impro- 
perly, no  doobt  a  writ  of  error  lies  for  the  snbject ;  and  whatever 
the  result  is,  whether  a  writ  of  error  would  lie  for  the  Crown 
(which,  I  understand,  was  also  argued  when  I  was  awaj)  or  not, 
in  my  opinion  makes  no  difference,  because  I  think  we  are  bound 
to  give  oar  judgment  that  this  process  should  not  issue,  if  it  is 
made  out  to  our  satisfaction  that  there  is  a  matter  on  the  record 
which  brings  it  to  issue.  The  only  other  question  that  might 
arise  in  the  case  is  this,  whether  there  is  that  matter  appearing 
on  the  record  which,  in  effect,  terminates  the  proceeding,  either 
As  preTcnting  an  awarding  process,  or  as  shewing  that  the  party 
ought  to  be  discharged.  Therefore  it  comes,  in  my  mind,  to  the 
question,  does  or  does  not  the  matter  appearing  on  this  record 
prevent  fresh  process  issuing  T  Now,  I  certainly  am  not  able  to 
see  that,  in  my  judgment,  there  is  anything  which  appears  on 
this  record  which  has  that  effect  I  think  that  an  abortive  trial 
of  this  kind  is  not  a  termination  of  the  proceediog,  however  it 
has  occurred — whether  by  the  act  of  the  judge  or  by  the  act  of 
the  jury ;  whether  by  a  juryman  going  away  (as  it  was  put  in  the 
couree  of  the  argument),  or  whether  it  be  the  act  of  the  mob 
disturbing  the  proceedings ;  and  I  should  doubt  it,  even  in  the 
case  of  the  Crown,  if  such  a  case  could  happen,  actually  interfer- 
ing. I  Quite  agree  with  what  my  Lord  and  my  Brother  Wightman 
have  said  as  to  this  part  of  the  case.  It  appears  to  me  that  it  is 
an  attempt  to  extend  the  old  plea  of  autr^oia  acquit,  and  that 
there  is  no  case,  when  the  authorities  are  examined,  which  will 
at  all  bear  out  the  proposition,  that  an  abortive  trial  does  prevent 
a  9mir€  de  nino  in  the  ease  of  a  misdemeanour.  There  has  been 
a  technical  point  taken,  which  was  stated  originally  by  Lord  Holt| 
and  afterwards  mentioned  by  Lord  Wensleydale — there  is  said  to 
be  an  objection  of  right  to  a  wntr«  de  nono  going  in  any  case  what- 
ever in  the  case  of  felony.  Whether  that  be  so  or  not  (I  own  I 
should  have  a  strong  opinion  about  that,  and  I  think  Rex  v.  Fowler 
(4  B.  k  Al.  278),  to  some  extent,  is  an  authority  upon  it),  cer- 
tainly that  technical  otjection  does  not  apply  to  a  case  of  misde- 
meanour. Then  we  have  to  look  to  see  whether  it  is  or  is  not 
satisfactorily  made  out,  that  a  trial  which  fails  in  this  way  Itas 
the  effect  of  putting  the  defendant  in  the  position  of  being  autre- 
fou  acquit,  I  think  it  has  not  There  has  been  no  trial,  which 
is  the  first  averment  to  be  made  in  a  plea  of  such  a  nature,  and 
the  party  has  not  been  in  jeopardy  in  the  legal  sense  of  the  word. 
In  one  sense,  the  party  is  in  great  jeopardy  if  there  is  a  verdict 
against  him  on  a  bad  indictment,  but  not  in  jeopardy,  in  the  legal 
sense  of  the  word.  I  think  the  party  has  not  been  tried,  nor  been 
put  in  jeopardy,  in  the  legal  sense  of  the  word;  and  I  think  that 
this  part  of  the  case  was  not  so  fully  argued  as  the  other  part  of 
the  case;  there  have  been  no  arguments  adduced  to  alter  the 
conclusion  in  my  mind  to  Irhich  I  have  come,  founded  very  much 
on  the  reasons  in  the  judgment  of  Crampton,  J.,  to  which  reflBr- 
ence  has  been  made  by  my  Lord  and  my  Brother  Wightman.  I 
think  the  reasoning  in  that  case,  not  only  as  to  that  part  of  his 
judgment,  but  as  to  the  whole  of  his  judgment  is  perfectly  con- 
vincing and  unanswerable ;  and,  without  repeating  those  reasons, 
I  quite  concur  in  them,  and  think  that  ati  abortive  trial  o^  this 
kind  does  not  amount  to  anything  on  which  a  judgment  for  the 
defendant  can  be  prayed  in  the  case  of  misdemeanor  as  in  the  case 
of  a  former  acquittal  or  conviction.  Mr.  Mellish  did  not  seeiti  to 
Ine  to  meet  or  grapple  with  th&t  part  of  the  case ;  but  he  put  it 
on  this,  that  if  there  was  anything  wrong  done  by  the  judge, 
And  put  on  the  record,  that  that  could  be  made  ground  either  of 
error  or  of  quashing  the  proceedings.  I  do  Hot  at  all  agree  in 
that.  There  are  a  great  many  things  done  by  the  Judge,  which 
I  shall  have  occasion  to  refer  to  afterwards,  which  cannot  be 
made  the  ground  of  a  proceeding  of  this  nature.  It  is  not  because 
the  party  may  raise  any  doubt  on  it  upon  the  record  —  it  is  not 
because  there  is  something  done  which  one  may  not  approve  or 
wish  to  see  done,  which  necessarily  nves  the  right  to  consider  a 
trial  as  one  tierminating  in  favour  of  Uie  defendant 

Now,  the  old  notion  that  when  there  was  a  jury  once  charged 
with  a  prisoner,  that  jury  could  be  the  only  jury  to  try  him,  has, 
I  think,  been  long  exploded.  It  was  said  to  be  first  exploded,  I 
think,  in  Ferrer's  ease ;  at  all  events,  it  has  not  been  acted  upon, 
according  te  the  old  notion  laid  down  In  Lord  Coke,  ever  since 


Ferrer's  case,  and  the  contrary  practice  has  so  long  prevailed* 
that  I  think  we  cannot  adhere  at  all  to  the  old  rule.  I  iake  the 
same  view  on  that  part  of  the  case  as  mv  Lord  has  done,  when  he 
traced  the  different  fluctuations  that  had  occurred  in  the  practice. 
I  think  very  strongly  in  favour  of  Mr.  Justice  Crampton's  notion, 
that  this  is  matter  of  practice ;  it  may  be  called  in  one  respect  a 
matter  of  law,  because  the  practice  of  the  court  is,  to  some  extent, 
matter  of  law ;  but  matter  of  law  or  of  practice,  it  seems  to  me 
we  must  take  the  rule  now  to  be,  that  the  same  jury  ought  to  try 
the  case,  subject  to  the  power  of  the  court  to  interfere,  if  they  see 
it  is  a  proper  case  for  interference  ;  and  I  think  we  cannot  look 
upon  it  now  as  a  rule,  that  we  should  have  no  such  power  in 
point  of  law.  I  have  a  strong  inclination  of  opinion  that  the  jury 
ought  not  to  be  discharged,  unless  there  is  some  very  strong  rea- 
son, which  I  think  is  for  the  jndge  to  decide  on.  This  makes  me 
incline  to  the  notion  that  it  is  a  matter  rather  of  practice  than  of 
law ;  and  when  I  say  of  practice,  I  mean  practice  in  the  sense  of 
a  rule  which  the  judges  ought  to  adhere  and  yield  to,  and  that 
they  may  be  said  to  act  improperly  if  they  depart  from  it  Now, 
it  seems  to  me  that  what  was  complained  of  as  mischievous  in  the 
practice  adopted  in  the  earlier  times — ^in  the  time  of  Charles  II., 
and  probably  before  that — was  an  abuse  of  the  former  practice  of 
discharging  the  juries  at  the  time  when  it  was  necessary,  and  that 
it  was  me  abuse  of  the  practice  which  was  complained  of,  not 
that  there  was  ever  any  doubt  what  the  result  would  be  if  this 
improper  practice  took  place.  I  look  at  the  proceedings  in  the 
case  of  Fenwick.  and  Whitbread,  where  this  practice  of  discharg- 
ing the  juries  was  used  in  so  odious,  and  dangerous,  and  uncon- 
stitutional a  sense,  that  it  cannot  be  too  strongly  reprobated,  as 
being  taken  for  the  very  purpose  of  the  prisoner's  being  tried 
again,  and  the  judge  knew  that  if  they  discharged  the  jury  the 
party  had  not  the  benefit  of  an  acquittal,  and  £at  therefore  he 
was  liable  to  be  tried  again.  Again  I  look  at  what  Lord  Holt  and 
all  the  judges  of  England  said  as  to  this,  namely,  that  thev  would 
not  discharge  the  jury,  to  be  founded  on  this — that  if  they  did 
discharge  the  jury,  the  party  would  be  subject  to  a  new  trial.  It 
is  now  said  that  discharging  the  jury  is  the  same  as  a  verdict  of 
acquittal.  In  effect,  I  think,  the  very  object  and  reasoning  of 
the  judges  agreeing  to  this  rule  was,  that  the  abuse  of  discharging 
juries  for  the  purpose  of  getting  further  evidence  was  a  matter 
very  much  to  be  reprobated,  but  that  it  would  not  have  the  effect 
of  putting  the  defendant  in  the  position  in  which  he  could  say 
that  he  ought  not  to  be  tried  again,  and  that  the  result  of  such  a 
proceeding  would  be  to  subject  him  to  a  new  trial,  and  that  there- 
fore they  would  not  discharge  the  jury.  I  think,  with  the  excep- 
tion of  Conway  v.  i?ey.,  in  Ireland,  there  have  been  no  cases 
where  a  matter  of  this  kind  has  been  treated  as  a  legal  bar  to 
fresh  process  issuing,  or  has  been  treated  as  a  bar  to  the  proceed- 
ings, or  a  termination  of  the  proceeding  in  favour  of  the  prisoner. 
All  the  other  cases  seem  to  me  to  admit  pf  a  very  different  answer. 
Wade's  case,  which  was  so  very  much  relied  on,  was  a  case  where 
tixe  judges  met,  as  tliey  used  to  meet  in  those  times  before  the 
court  for  considering  Crown  cases  was  established,  to  consider 
whether  anything  wrong  had  been  done  at  the  trial ;  whether 
there  had  been  a  wrong  direction  given ;  whether  they  had  ad- 
mitted wrong  evidence,  or  wrongly  refused  evidence  for  the 
prisoner :  or  any  matter  of  that  kind,  which  was  not  a  ground 
upon  which  the  defendant  could  ask  to  be  relieved  from  the  con- 
sequences of  the  verdict,  but  in  which  a  judge  might  be  doubtful 
if  he  had  acted  ri^htiy ;  in  all  those  cases  they  met  together  and 
took  the  course,  if  they  had  been  wrong,  of  recommending  a 
pardon.  I  do  not  think  it  has  been  suggested  that  it  ever  could 
be  made  matter  of  plea  before  the  case  of  Conway  v.  Rey.  Now, 
in  that  case  there  are  tlu^e  very  learned  judges  delivering  their 
judgment  against  one.  On  examining  the  judgment  and  the 
reasons,  t  must  owti  that  I  am  entirely  satisfied  with  the  judgment 
of  Crsjnpton,  J,  In  a  case  which  has  occurred  since  (Newton's 
case),  a  very  strong  opiuion  was  given  by  the  Court  that  the  dis- 
charge was  not  equivalent  to  an  acquittal.  In  that  case  the 
matter  came  before  the  Court  on  an  application  for  a  habeaa 
corpus.  It  is  difficult,  in  my  mind,  to  see,  if  the  proceeding  was 
terminated  on  the  ground  that  the  discharge  of  the  jury  amounted 
to  an  acquittal,  how  the  prisoner  was  not  then  entitled  to  the  writ 
asked  for.    If  the  ph)oeeding8  were  terminated  against  the  de. 
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fendant,  I  should  hare  thought  the  Goart,  on  an  application  for  a 
kabeaa  eorpus^  would  have  discharged  her.  I  feel  a  difficulty  in 
seeing  how,  in  that  case,  the  committal  still  stood.  If  the  com- 
mittal was  for  murder,  then,  if  the  argument  for  the  defendant  is 
right,  the  prosecution  for  that  murder  was  done  away  with,  and 
it  was  the  rerj  case  in  which  the  prisoner  ought  to  hare  been 
released.  I  use  that  case  for  the  purpose  of  shewing  that  the 
court  do  not  consider  themseWes  as  concluded  by  the  case  of 
Conwap  T.  Beg.  Lord  Penman  there  says,  **The  jury  were  im- 
properly discharged,  according  to  the  argument  for  the  prisoner, 
and  therefore,  as  it  is  contended,  the  prisoner  must  be  set  at 
liberty.  I  do  not  think  that  conclusion  follows,  either  logically  or 
on  the  legal  authorities.  Etcu  assuming  that  the  discharge  of 
the  jury  was  improper,  I  do  not  see  how  it  is  equiTalent  to  an 
acquittal,  or  can  be  a  bar  to  a  trial,  or  how  it  can  be  made  the 
subject  of  a  plea.  On  this,  howcTer,  I  give  no  opinion,  but  merely 
state  it  by  way  of  protestation,  against  being  supposed  to  hare 
decided  that  it  may  be  so  pleaded."  Then  he  says  afterwards, 
*'  I  am  of  opinion  that  the  judge  in  this  case  act^  rightly ;  but 
even  if  he  had  acted  improperly,  I  think  it  does  not  entitle  the 
prisoner  to  be  set  at  liberty."  Then  Patterson,  J.,  says,  *<  There 
has  been  no  trial  resulting  in  a  yerdict ;  what  took  place  was  not 
a  trial  determining  the  question  of  her  guilt  or  innocence.  There- 
fore, even  if  I  saw  greater  reason  to  doubt  the  propriety  of  what 
took  place  at  the  assizes,  I  should  say  she  was  not  entitled  to  be 
discharged."  What  my  Brother  Coleridge  and  my  Brother  Erie 
said — ^by  Brother  Erie  particularly — as  to  the  discretion  which 
the  judge  has,  has  been  mentioned  so  often  in  the  course  of  the 
argument  that  I  will  not  further  refer  to  it ;  but  it  does  seem  to 
me  that  the  court  there  considered  it,  at  all  events,  an  open  ques- 
tion; and  Lord  Denman,  I  think,  expresses  the  inclination  of  his 
opinion  that  it  could  be  made  the  subject  matter  of  a  plea,  and 
was  not  equivalent  to  a  determination  in  favour  of  tiie  defendant 
of  th^  indictment. 

Now,  the  last  case  on  the  subject,  the  case  of  Beg  v.  Davidaont 
(2  FosL  &  F.  250,  seems  to  me  a  still  stronger  authority.  Therci 
as  it  appeared  on  the  record,  there  was  no  ground,  within  the  rule 
laid  down  and  attempted  to  be  supposed  by  Sir  Fitsroy  Kelly  and 
Mr.  Mellish,  for  the  jury  being  discharged ;  certainly  no  ground, 
whether  according  to  their  argument  or  not,  according  to  the  case 
of  Cwiway  v.  Beg,  In  Davidson's  ease,  it  was  pleaded  that  the 
discharge  took  place  '<  for  and  by  reason  of  no  sufficient  and  legal 
cause  whatever."  It  is  true  that  there  is  a  replication  put  on  the 
record,  that  *'  for  a  long  space  of  time" — which  we  all  know  in 
pleading  means  no  time  at  all — take  it  a  long  time  if  it  be  neces- 
sary for  the  purpose  of  the  pleading — that  for  some  long  time  they 
had  not  come  to  their  conclusion,  and  then,  because  it  was  the  last 
case  at  the  session,  none  of  the  commissioners  chose  to  wait  any 
time  for  the  verdict — which  it  was  their  duty  to  do.  I  apprehend 
— they  discharged  the  jury.  That  seems  to  me,  according  to  the 
ease  of  Conway  v.  Beg,^  not  to  be  justified ;  but  however  that  may 
be,  the  court  do  not  put  it  on  that  ground,  but  they  put  it  on  the 
ground,  that  this  was  a  matter  that  cannot  be  made  the  subject  of 
a  plea.  That  was  the  decision  of  a  court,  in  one  sense  inferior 
to  this  court,  because  a  writ  of  error  lies  from  that  court  to  this ; 
yet  when  we  consider  that  it  was  in  the  place  where  the  great 
criminal  trials  of  the  country  take  place,  before  a  commission 
composed  of  three  learned  judges,  with  a  very  solemn  argument 
on  the  plea — it' is  a  case  of  as  great  authority  as  the  one  in  the 
Irish  Bieports.  I  treat  the  opinions  of  those  learned  judges  who 
presided  in  the  court  in  Ireland  with  the  greatest  respect,  but  I 
think,  on  examining  it,  the  one  judge  who  differs  from  them  ^ves 
by  far  the  most  conclusive  reason  for  his  opinion.     Now,  in 
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unnecessaiy 

to  hear  further  argument ;  the  question  is,  whether  the  |>1ea  is 
sufficient,  and  the  prisoner's  counsel  chiefly  relies  on  the  case  of 
Vonway  v.  Beg,  Now,  though  it  has  no  doubt  been  laid  down  in 
the  text-books  that  a  jury  cannot  be  discharged  except  under  cer- 
tain circumstances,  it  does  not  appear  that  prior  to  that  case,  the 
improper  discharge  of  a  jury  was  ever  made  the  subject  of  a  plea. 
I  may  observe,  that  in  that  case  the  Irish  Court  of  Queen's  Bench 
were  sot  unanimous ;  and  therefore,  if  the  necessity  arose,  I 


should  consider  that  we  were  quite  at  liberty  to  review  it ;  but  it 
is  observable  that  the  case  before  them  was  one  of  felony,  the 
present  being  one  of  misdemeanour  only."  I  will  not  stop  to 
make  any  remark  on  the  distinction  last  adverted  to,  but  it  is 
rather  a  curious  matter  that  from  the  very  beginning,  in  almost 
every  case,  I  think  up  to  the  time  of  the  Revolution,  the  rule  has 
been  put  as  applicable  to  the  case  of  life  and  limb,  which  is  the 
same  as  felony,  and  not  as  extending  to  the  case  of  misdemeanour, 
much  less  to  the  case  of  a  proceeding  in  our  own  court,  where  the 
parties  on  the  one  side  and  the  other  proceed  in  a  very  different 
manner  to  what  they  do  in  general  criminal  courts.  The  party 
here  has  the  benefit  of  a  new  trial,  and  there  are  a  great  many 
things  which  do  not  apply  to  cases  of  felony  ;  but  certainly  the 
rule,  as  laid  down  by  Lord  Holt,  and  according  to  my  own 
notion,  the  practice,  as  adopted  by  the  judges,  or  growing  up  of 
itself  after  the  time  of  the  Revolution,  has  extended  both  to 
felonies  and  misdemeanours ;  and  I  think  the  general  rule  which 
ought  to  guide  judges  is,  that  it  ought  not  to  be  done  except  in 
eases  of  evident  necessity  or  propriety  in  cases  of  a  criminal 
nature  of  any  kind.  In  Daridson's  case,  the  Chief  Baron  goes  on 
to  say,  <*  We  are  of  opinion  generally,  that  when  a  judge  has  ex- 
ercised his  discretion,  that  discretion  is  not  to  be  mside  tiie  subject 
of  question.  It  cannot  be  ground  of  error,  nor  can  it  be  traversed 
before  a  jury.  It  seems  to  me,  therefore,  that  the  plea  the  prisoner 
has  placed  upon  the  record  is  bad."  My  Brother  Martin  puts  it 
entirely  on  the  question  of  its  being  a  misdemeanour ;  and  my 
Brother  Hill  says,  that  he  adopts  the  position  laid  down  by  Cramp- 
ton,  J.,  in  his  judgment,  where  he  says,  "  It  is  clear  tiie  judge 
has  a  discretion  to  exercise."  Where  Is  the  legal  limit  of  his 
power  to  be  fixed  t  The  prisoner's  counsel  could  not  fix  it.  The 
judges  in  Kinloch's  case,  and  Sir  M.  Foster,  says  it  cannot  be 
fixed.  I  need  scarcely  add  that  I  cannot  fix  it."  (7  Ir.  Com. 
Law  Rep.  172, 178.)  Now,  I  think  those  authorities  are  certainly 
stronger  in  fkvour  of  its  not  being  a  matter  of  plea  than  any  casas 
that  have  gone  before,  and  I  do  not  find  it  at  all  made  out  to  my 
satisfiiction ;  on  the  contrary,  I  think  the  proposition  is  not  a  true 
one,  that  such  matter  operates  as  a  plea,  whether  it  is  pleaded  to 
a  «ew  indictment,  or  whether  it  appears,  as  in  this  case,  on  the 
record.  I  think  that  what  appears  on  this  record  does  not  operate 
so  as  to  prevent  fresh  process  being  awarded,  and  does  not  operate 
as  the  termination  of  the  proceeding ;  and  therefore,  I  think,  that 
in  point  of  law  we  cannot  refuse  to  award  the  necessary  process 
for  summoning  a  fk^sh  jury. 

Then  there  is  the  other  part  of  the  case  which  has  been  dis- 
cussed, and  which,  I  think,  one  ought  to  give  one's  opinion  upon. 
I  certainly  look  upon  this  as  a  rule  to  guide  judges,  which  has 
been  acted  upon  ever  since  the  Revolution,  and  which  I  think 
ought  to  apply  both  to  misdemeanours  and  to  cases  of  felony ;  and 
I  think  it  is  a  matter  of  practice,  or  rule  of  law  if  you  like,  that 
the  judge  ought  not  to  interfere,  because  the  case  for  the  prosecu- 
tion fails  for  want  of  evidence ;  and  certainly  it  strikes  me  that 
this  is  a  case  of  that  description.  There  may  be  cases  of  collusion 
in  which  it  may  be  done — I  do  not  say  there  are  ;  it  is  a  very 
nice  question ;  and  I  think  Mr.  Mellish  and  Sir  F.  Kelly  both 
decline  to  say  that  it  could  not  be  done  in  a  case  of  collusion. 
But  here  we  have  no  case  of  collusion  at  all ;  it  is  the  same  ease 
as  if  a  witness  does  not  choose  to  come  into  court  for  some  reason 
or  other — ^not  very  differtot  to  my  mind  than  if  he  does  not 
answer  satisfactorily.  It  is  a  failure  of  eridence  on  the  part  of 
the  Crown.  Whether  that  be  a  matter  of  discretion  or  not,  I 
think  I  am  bound  to  say,  as  we  have  heard  so  much  discussion  on 
the  matter,  I  certainly  for  one,  as  at  present  advised,  should  have 
directed  an  acquittal.  I  think  that  the  importance  of  the  general 
.rule  is  greater  than  the  importance  of  justice  being  baffled  in  any 
particular  case.  It  is  rather  put,  I  think,  by  the  Crown  as  if  the 
judge  ought  to  interfere,  the  witness  being  fined  and  behaving  ill, 
because  he  was  baffling  justice ;  but  unless  that  is  brought  home 
to  the  defendant,  it  does  not  seem  to  my  mind  at  present  to  be  a 
satisfactory  distinction.  At  the  same  time,  I  cannot  say  that  the 
whole  matter  being  before  my  Brother  Hill,  and  he  acting  in  the 
exercise  of  his  discretion — certainly,  I  can  say,  most  conscien* 
tiously,  having  a  better  opinion  of  his  judgment  in  such  a  matter 
than  my  own— I  cannot  say  that  he  acted  wrongly  upon  it  All 
that  I  diould  say  is,  I  would  have  acted  on  the  general  rule,  and 
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on  the  anWenal  practice,  as  obserred  bj  my  Brother  Wightman> 
since  the  ReYolution,  not  to  discharge  the  jnrj  becanse  the  ease 
falls  for  want  of  CTidence.  At  the  same  time  it  is  very  desirable 
that  justice  should  not  be  baffled  in  this  waj ;  and  it  is  one  of  the 
defects  in  our  trial  bj  jorj,  that  Tcry  often  a  point  arises  at  the 
trial  which  there  is  no  mode  of  sifting,  and  one  party  or  the  other 
has  the  advantage  of  it.  When  trials  are  protracted,  as  they  are 
abroad,  that  is  supplied ;  with  ns  there  must  be  an  acquittal  or  a 
conviction  at  once  ;  and  it  would  be  a  very  bad  practice,  I  think, 
that,  on  the  ground  of  there  being  a  failure  of  CYidence,  the  jury 
should  be  discharged.  I  think  that  the  practice  of  discharging. 
the  jury  too  soon  biBcause  they  cannot  agree  is  also  an  objectiona- 
ble one.  It  is  said  that  it  is  necessary  to  discharge  the  jury  as 
soon  as  yon  see  they  are  not  likely  to  come  to  an  agreement.  I 
think  we  ought  to  take  some  n^Ban  course  as  to  that  Perhaps, 
it  is  hardly  a  matter  inyoWed  in  the  present  discussion.  It  always 
seems  to  me  yery  dangerous  to  say,  that  in  a  certun  time,  or  in 
a  few  hours,  the  jury  would  be  discharged  ;  but  that  they  ought 
to  be  kept,  not  to  coerce  them,  as  put  by  the  Lord  Chief  Justice, 
to  glTc  a  wrong  Yerdiok,  but  such  a  time  as  to  preyent  their  say- 
ing, **  We  can  wait  for  such  a  time ;  we  know  we  shall  be  let  off, 
and  we  will  not  give  a  rerdict.'*  Therefore,  I  do  not  at  all  repro- 
bate the  old  practice  of  confining  the  jury  for  a  reasonable  time. 
Confining  them  without  meat,  drink,  and  fire,  and  exposing  them 
to  hunger,  and  thirst,  and  cold,  seems  a  very  barbarous  relic, 
which,  I  think,  might  as  well  be  got  rid  of,  but  that  they  should 
be  confined  a  reasooable  time,  so  that  they  shall  haye  time  to 
consider,  and  not  merely  wait  in  order  to  avoid  giving  an  unpleas- 
ant verdict.  I  think,  in  our  discretion,  we  must  take  care  to 
avoid  one  extremity  or  the  other.  I  shall  conclude  by  saying, 
that  I  think  that  this  rule  is  of  very  great  importance.  Certainly 
it  is  a  rule  of  practice,  if  not  of  law,  and  I  think  it  ought  not  to 
be  departed  fh>m  merdy  because  of  the  failure  of  the  prosecution 
in  point  of  evidence.  Without  saying  that  my  Brother  Hill  was 
wrong,  I  certainly  come  to  this  conclusion,  which  I  think  I  ought 
to  give— I  think,  according  to  my  Brothef  Wightman's  notion,  I 
should  have  felt  myself  bound  by  the  practice  to  have  directed  an 
acquittal.  Upon  the  whole,  I  am  quite  satisfied  that  there  is  no 
matter  on  this  record  which  entitles  the  prisoner  to  ask  for  dis- 
charge from  the  indictment,  or  to  prevent  the  Crown  from  having 
a  fresh  jury  process.  Therefore,  I  think  that  the  rule  should  be 
discharged. 

Blaokbubn,  J. — I  also  think  that  the  rule  should  be  discharged- 
This  is  an  information  for  a  misdemeanour ;  issue  was  joined  in 
this  court  on  the  plea  of  not  guilty.  There  is  also  an  award  of 
jury  process,  and  a  return  of  tiie  Nisi  Prius  record,  on  which  are 
entries  of  what  took  place  at  the  trial  at  York.  From  these  we 
find  that  the  jury  were  sworn,  and  the  case  commenced,  but  that 
no  verdict  was  given,  the  judge  having  discharged  the  jury  under 
the  circumstances  stated  in  the  record.  On  this  the  question 
arises,  what  is  this  Court  to  do  judicially  T  The  counsel  for  the 
defendant  contend  that  it  is  a  rule  of  law  in  all  criminal  cases,  as 
well  misdemeanours  as  felonies,  that  when  once  the  jury  is  sworn 
and  the  trial  begun,  the  jury  must  give'  their  verdict  one  way  or 
the  other,  unless  discharged  under  circumstances  different  firom 
those  in  this  case.  And  tiiey  further  contend,  that  if  the  jury  be 
discharged  Improperly,  the  issue  can  never  be  tried  again,  so  that 
judgment  could  be  given  against  the  defendant  on  their  verdict, 
if  found  for  the  Crown.  &  they  are  right  in  this  contention,  I 
think  this  Court  should  not  permit  its  process  to  be  used  for  the 
purpose  of  causing  a  trial  which  could  not  be  available,  and  the 
defendant  would  be  entitled,  as  of  right,  to  a  judgment  refusing 
process,  and  discharging  the  defendant  from  this  information,  the 
precise  form  of  which  judgment  we  need  not  consider  now.  But 
unless  the  defendant  is  right  in  saying  that,  as  a  matter  of  law, 
the  discharge  of  the  jury  operates  so  as  to  prevent  the  issue  being 
tried  on  a  Aiture  occasion,  the  Crown  is,  I  think,  entitied,  as  a 
matter  of  right,  to  an  award  of  process,  in  order  to  have  the  issue 
tried,  which  we  must  not  deny. 

The  judge  at  the  trial  has  power  to  discharge  the  jury  whenever 
it  is  proper ;  and  he  is  the  sole  judge  of  the  propriety — in  this 
sense,  at  least,  that  when  he  decides  that  the  jury  are  to  be  dis- 
charged, all  must  obey  him,  and  the  jury  must  be  discharged.  It 
may  weU  be  that  his  order,  though  it  must  be  obeyed,  was  impro- 


perly made :  but  it  seems  to  me  that  to  entitle  the  defendant  to 
the  judgment  his  counsel  pray  for,  they  must  show  not  only  that 
the  discharge  of  the  jury  under  the  circumstances  stated  on  the 
record  was  improper,  but  also  that  an  improper  discharge  of  the 
JU17  is,  in  point  of  law,  equivalent  to  an  acquittal,  and  entitles 
the  defendant  to  be  discharged,  as  much  as  a  verdict  of  not  guilty 
would  have  done ;  and  In  my  mind  the  only  question  we  have  to 
decide  is,  whether  it  does  amount  to  a  bar  in  law,  and  I  think  we 
must  decide  it  It  is  not  sufficient  for  the  defendant,  if  his  counsel 
can  make  out  that  there  has  been  an  improper  deviation  firom 
practice,  unless  they  shew  that  it  is  in  law  a  bar. 

There  are  rules  of  practice  (I  may  take  as  a  familiar  example 
that  by  which  a  judge  recommends  a  jury  not  to  act  on  the  non- 
confirmed  evidence  of  an  accomplice)  which  are  so  well  establish- 
ed that  a  judge  is  blameable  if  he  departs  from  them,  and  yet  a 
conviction  obtained  against  such  a  rule  of  practice  would  be  good 
in  law.  In  such  a  case,  if  the  defendant  has  suffered  ii^nry, 
there  is  an  equitable  claim  upon  the  Crown  to  redress  this  injury. 
It  is  for  the  proper  constitutional  advisers  of  the  Crown  to  say 
whether  such  a  case  is  made  out  In  Wade's  case,  which  was 
mentioned  by  my  Brother  Wightman,  we  were  not  deciding  on  the 
law,  but  were  consulted  as  the  advisers'  of  the  Crown.  They 
thought  that  it  was  an  improper  proceeding  en  the  part  of  the 
judge  to  discharge  the  jury  in  order  to  postpone  the  trial  till  a 
witness  could  be  educated,  so  as  to  understand  the  nature  of  the 
oath ;  and  I  agree  with  them ;  for  it  seems  to  me  that  the  evidence 
given  after  an  education  of  this  sort  would  be  of  a. very  question- 
able kind.  80  thinking,  they  recommended  a  pardon ;  but  their 
doing  so  was  not  an  expresrion  of  opinion  that  the  course  taken 
by  the  judge  was  beyond  his  power,  or  that  he  had  not  discretion 
in  a  fit  case  to  discharge  the  jury ;  and  as  far  as  the  course  adopt- 
ed bv  them  in  recommending  a  pardon  is  any  eridence  of  their 
opinion,  they  thought  it  no  bar  in  law.  Here  we  are  not  acting 
as  the  constitutional  advigers  of  the  Crown ;  we  are  to  say  whether 
it  is  legal  to  proceed  to  try  this  issue  after  what  has  happened. 
It  is  for  the  law  advisers  of  the  Crown  to  say  whether,  if  it  is  legal 
it  is  also  proper.  That  is  a  question  for  the  constitutional  ad- 
risers  of  the  Crown,  of  whom  I  am  not  now  one,  to  determine  on 
their  own  responsibility.  I  have,  however,  no  objection  to  state 
my  own  opinion  as  to  the  propriety  of  the  course  taken  on  the 
trial  of  this  ease,  though  it  is  somewhat  extra-judidal. 

I  agree,  that  in  general  it  is  very  objectionable  for  a  judge  to 
discharge  a  jury,  i^r  a  trial  has  begun,  on  account  of  any  failure 
of  eridence.  The  liability  to  abnse  is  so  great,  that  I  think  this 
should  not  be  done  merely  on  account  of  the  failure  of  evidence. 
But  I  think  it  cannot  be  said,  that  if  a  judge  has  power  by  law  to 
discharge  a  jury  in  such  cases,  he  should  never  exercise  that 
power.  In  cases  of  collusion,  where  it  appears  that  the  defend- 
ant has  instigated  a  witness  to  absent  himself,  or  the  like,  I  think 
a  judge  ought  to  use  his  power.  In  the  present  case  I  agree  with 
the  defendant's  counsel,  that  there  is  nothing  stated  in  the  record 
to  lead  us  to  the  conclusion,  that  the  defendant  instigated  the 
witness  to  refase  to  give  eridence.  If  there  were,  I  should  have 
no  doubt  that  it  would  have  been  improper  not  to  discharge  the 
jury.  But  I  think,  from  the  statements  on  the  record,  that  it  is 
probable  that  the  witness  was  not  instigated  by  this  defendant  at 
all.  Still,  I  think  the  judge  had  facts  before  him  from  which  he 
might  well  draw  the*  inference,  that  the  witness  revised  to  answer 
for  the  purpose  of  defeating  justice,  by  procuring  the  acquittal  of 
this  defendant  and  the  other  defendants,  through  the  absence  of 
eridence,  thinking  he  could  do  so  with  impunity.  I  think  that, 
under  these  peculiar  circumstances,  it  was  very  desirable  that  not 
only  should  the  witness  who  committed  this  contempt  of  court  be 
fined  and  Imprisoned,  but  also  that  he  should  be  baffled  in  the 
object  he  proposed  for  himself.  It  may  be  that  the  general  rule, 
that  a  criminal  case  once  begun  should  be  disposed  of,  is  of  such 
consequence,  that  it  would  be  better  to  suffer  the  wrongdoer  to 
obtain  his  end  than  break  through  the  rule ;  and  I  will  not  take 
on  myself  to  say  that  a  judge  who,  acting  on  that  notion,  should, 
in  such  a  case  as  the  present,  direct  an  acquittal,  would  not  do 
well.  But,  on  the  whole  (though  not  without  doubt),  I  think 
that  my  Brother  Hill  did  better  in  discharging  the  jury. 

All  this,  however,  is  in  the  nature  of  obiter  dicta.    The  one 
point  on  which  I  rest  my  judgment  is,  that  at  all  events,  in  a  case 
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of  misdemeanoar,  the  discharge  of  a  jury  sworn  to  try  an  issne  | 
after  the  trial  has  begun,  in  mj  opinion,  eren  if  improper,  is  not 
a  legal  bar  to  the  trial  of  the  issue  b^  another  jurj.  I  hare  said, 
"at  all  events,  in  a  case  of  misdemeanour,"  because  that  is  the 
only  question  before  us,  and  because  the  law  of  England  undoubt- 
edly does,  in  favurtm  viUutf  make  a  distinction  in  many  cases, 
and  it  may  be  in  this,  between  the  modes  of  procedure  in  the  trial 
of  felonies  and  misdemeanours. 

The  whole  foundation  of  the  argument  of  the  defendant  is 
rested  on  two  passages  of  Lord  Coke,  where  he  expressly  speaks 
only  of  felonies  where  life  and  limb  are  in  danger,  and  where  a 
prity  Terdict  may  not  be  given.  He  is  silent  as  to  the  effect  of 
an  infringement  of  this  rule,  and  it  may  well  be  doubted  whether 
he  is  doing  more  than  laying  down  a  general  rule  of  practice 
which  he  thought  ought  to  guide  the  Court  in  felonies,  but  which 
was  not  generally  followed. 

Before  the  Revolution,  it  eertahily  was  the  praotioe  to  discharge 
the  Jary  whenever  the  judge  thought  the  interests  of  Justice  re- 
quired it,  in  order  that  there  might  be  a  second  triaL  This  was 
dooe  in  all  eases  of  treason  and  capital  felony  as  well  as  misde- 
meanours. The  praotioe  is  stated  by  Lord  Hale  in  nearly  the 
same  terms  as  it  is  stated  by  Lord  Chief  Justice  North  in  the  case 
of  WhUhread  and  Fmwick.  Lord  Hale  justifies  the  practice  for 
reasons  which  are  plausible,  and  which  shew  that  he  thought  the 
discharge  was  no  bar  to  a  second  trial.  He  justifies  the  praotioe, 
because,  if  the  jury  were  discharged,  a  notorious  murderer  might 
be  brought  to  justice,  who  could  not  have  been  so  if  the  discharge 
was  a  bar  as  much  as  the  acquittaL  But  though  his  reasons  are 
pUosible,  the  ease  of  WhUbrtad  and  Fenwiek  shews  that  the  prao- 
tioe was  liable  to  a  great  abuse,  and  I  think  it  clear  that  the 
modem  praotioe,  by  whieh  a  criminal  trial  is  not  interrupted 
after  it  has  commenced  (unless  in  very  exceptional  cases),  is  very 
much  better.  I  cannot  doubt  that  a  judge  would  more  properly 
be  removed  Arom  his  office,  and  impeached,  if  he  were  now  to  dis- 
charge a  juij  under  such  ciroumstanoes  as  those  under  which  the 
juiy  were  discharged  on  the  first  trial  of  WhUbread  and  Ftnwiek, 
I  think  an  Attorney  General  who  perseyered  in  putting  them  on 
their  trial  again  would  be  deserving  of  impeaohment.  But,  sup- 
posing this  to  be  done,  I  doubt  if  the  judges  before  whom  the 
prisoners  were  arraigned  the  second  time  would  do  otherwise  than 
tell  them  that  there  was  no  legal  bar  to  the  indiotment,  even  in  a 
case  of  treason. 

After  the  Revolution  no  alteration  was  made,  by  the  Bill  of 
Bights  or  any  other  act,  in  the  law  or  practice  as  to  criminal  trials, 
but  the  practice  was  changed.  The  reaction  against  the  old 
abuses  was  great  In  Rex  v.  KeaU  (1  Ld.  Raym,  188),  in  1696,  a 
special  verdict  was  found  in  a  case  of  felony.  The  verdict  was 
such  that  Holt,  C.  J.,  and  Foster,  J.,  thought  it  warranted  a 
judgment  for  the  Crown.  Eyre  and  Rokeby,  JJ.,  thought  the 
verdict  uncertain,  and  that  a  venire  de  novo  oaght  to  issue.  It 
would  appear,  from  the  various  reports  of  this  case,  that  there 
was  a  doubt  whether  there  could  be  a  venire  de  novo  in  a  case  of 
felony,  which,  as  it  seems  to  me,  could  only  be  on  the  ground, 
that,  in  accordance  with  the  doctrine  of  Lord  Coke,  in  Co.  Litt 
227,  b.,  the  jury  once  charged  with  the  prisoner  ought  to  give 
their  verdict,  and  could  not  be  discharged.  In  the  end  no  decision 
was  given,  as  Lord  Holt  himself  took  exceptions  to  the  indiotment 
which  was  quashed.  Thb  is  the  only  case  I  find  in  which  the 
point  arose  as  a  matter  to  be  decided  as  a  question  of  law.  It 
was  soon  after  this  case  that,  in  Rex  y.  Perkme^  Lord  Holt  made 
the  statement,  that,  according  to  one  report,  '*  he  had  had  occa- 
sion to  consider  of  this  matter ;"  according  to  another,  '<  that  all 
the  judges  of  England  were  of  opinion,  in  debate  among  them- 
selves," that  in  capital  cases  a  juror  could  not  be  withdrawn: 
in  other  words,  a  jury  could  not  be  discharged  with  consent ;  and 
in  misdemeanours  not  without  consent  What  Lord  Holt  did  in 
Rez  v.  Perkins  is  what,  in  every  riew  of  the  case,  is  now  approved 
of.  The  judges  could  by  their  resolution  alter  the  practice,  but 
not  the  law.  It  has  never  been  decided  that  in  felony  there  can 
be  a  venire  de  novo  on  an  imperfect  verdict,  though  the  very  able 
argument  of  Crampton,  J.,  in  Conway  and  Lynch  y.  Rey.j  leads 
me  to  think  it  probable  that  it  can.  But  if  Lord  Holt  thought 
that  there  could  be  no  venire  de  novo  in  case  of  an  imperfect  ver- 
dict in  misdemeanour  except  by  consent,  his  opinion  has  been 


repeatedly  overruled ;  for  I  take  it  to  be  clear  that,  on  an  imper- 
fect yerdict  in  misdemeanour,  a  venire  de  novo  is  awarded ;  (see 
Rex  v.  Tr afford,  8  Bing.  204)  ;.  and  I  agree  with  the  reasoning  of 
Crampton,  J.,  in  Conway  and  Lynch  v.  Rey,  (7  Ir.  Com.  Law  Bep. 
1 78),  which  shews  that  there  is  no  distinction  in  principle  as  to 
its  effect  as  a  bar  between  a  discharge  of  a  jury  upon  an  imper- 
fect verdict  and  any  other  discharge  of  a  jury.  As  far  as 
authority  goes,  the  distinction  between  felony  and  misdemeanour 
here  becomes  important  On  the  authorities,  there  is  a  doubt  in 
cases  of  felony ;  in  misdemeanour,  I  think  it  is  olear  that  a  venirt 
de  novo  may  be  awarded. 

On  the  argument  before  us  it  was  contended  that  there  was  a 
distinction  between  a  discharge  of  the  jury,  because  the  judge 
had  become  conrineed  that  it  was  impracticable  that  they  could 
^ve  a  verdict,  which,  it  was  said,  was  a  case  of  neoeBsity,  and  a 
discharge  of  the  jury  where  it  was  manifestly  still  practicable  that 
they  should  give  their  verdict,  but  where  the  judge  thought  that 
it  was  desirable  for  the  ends  of  justice  not  to  take  their  verdiot, 
though  it  was  practicable.  In  the  latter  case  it  was  said  to  be 
ultra  viree  and  illegaL  Th%  distinction  is  intelligible,  but  it  ean- 
not  <be  supported  without  overruling  Kinloeh's  case.  There  the 
verdict  of  not  guilty  might  very  tkrell  have  been  taken,  though  the 
prisoners  had  not  the  opportunity  of  pleading  the  abatement  It 
was  entirely  a  yoluntary  aot  on  the  part  of  the  Court  whieh  led 
to  a  discharge  of  the  jury,  and,  as  is  pointed  out  by  Crampton,  J., 
in  Conway  Sud  Lynch  v.  Reg,^  the  whole  reasoning  of  Foster,  J., 
is  founded  on  the  supposition  that  the  judge  held  his  discretionary 
power,  though  he  ought  never  to  exercise  it  without  very  good 
reason  indeed.  The  case  of  Conway  and  Lynch  y.  Rey.^  is,  as  I 
have  already  observed,  a  case  of  felony,  and  is  so  far  aot  neee*- 
sarily  a  case  in  point  in  the  present  one  of  misdemeanour.  But  I 
must  say  that  the  admirable  judgment  of  Crampton,  J.,  eonvinoes 
me  that  even  in  a  oase  of  folony  he  was  right  and  his  colleagues 
were  wrong.  I  will  not  weaken  what  he  said  by  repeating  or 
abridging  it,  but  refer  to  the  report,  only  saying  that  I  subscribe 
to  all  his  reasoning,  ezoept  that,  as  I  have  afaready  said,  I  doubt 
if  he  is  justified  in  treating  it  as  settled  (see  p.  178  of  the  report) 
that  there  must  be  a  venire  de  novo  in  a  oase  of  folony  on  an  ias- 
perfect  yerdict  I  think  this  if«  a  point  still  undetermined  by 
authority  (see  CampbeU  y.  Rey.,  11  Q.  B.  799),  and  sinoe  the 
decision  in  Conway  and  Lynch  y.  R^.  there  have  been  two  cases 
in  England  in  which  the  question  arose.  In  Rey.  y.  Ifewion  (18 
Q.  B.  716),  Lord  Denman,  C.  J.,  said,  **  The  prisoner  was  given 
in  charge  to  a  jury  at  the  assises,  and  therefore  it  is  contended 
that  she  must  be  set  at  liber^.  I  do  not  think  that  conclusion 
follows,  either  logically  or  on  the  legal  authorities.  Even  aasom- 
ing  the  discharge  of  the  jury  was  improper,  I  do  not  see  how  it 
is  equivalent  to  an  acquittal,  or  can  be  a  bar  to  a  trial,  nor  how 
it  can  be  made  the  subject  of  a  plea."  And  Patterson,  J.,  says, 
**  There  had  been  no  trial  resulting  in  a  verdict  What  took  place 
was  not  a  trial  determining  the  question  of  her  guilt  or  innocence. 
Therefore,  even  if  I  had  great  reason  to  doubt  the  correctness  of 
what  took  place  at  the  assises,  I  should  say  she  was  not  entitled 
to  be  discharged."  These  opinions  were  given  on  a  return  to  a 
habeas  corpus,  where  the  question  before  &e  court  was,  whether 
the  prisoner  could  be  detained  in  custody  to  abide  a  fresh  trial. 
The  question  whether  there  should  be  a  fresh  trial  was  not  so  dis- 
tinctly raised  as  in  the  present  case,  but  it  was  before  the  Court, 
and  the  two  learned  judges  just  quoted  eridently  thought  that 
even  in  the  case  of  a  capital  felony  an  improper  discharge  of  the 
jury  was  not  equivalent  to  an  acquittaL  The  last  case  on  the 
subject  is  Rey,  y.  Davison  (2  Fost  &  F.  250),  where  the  precise 
question  now  before  us  was  raised  on  demurrer  at  the  Central 
Criminal  Court  There,  to  an  indictment  for  misdemeanor,  it 
was  pleaded  that  the  prisoner  had  been  given  in  charge  to  s  jniy, 
and  that  thqr  had  been  improperly  discharged  by  the  justices. 
The  replication  stated  no  more  than  that  the  justices  did  it  in  the 
exerdse  of  thrir  discretion,  beoause  all  other  buuness  was  at  an 
end,  and  the  jury  said  that  they  were  not  likely  to  agree.  This 
was  admitted  to  be  true  by  the  demurrer ;  and  if  there  was  no 
more  than  that  which  is  stated  in  the  replication,  surely  the  dis- 
charge of  the  jury  was  indiscreet  and  premature.  Both  Pollock, 
0.  B.,  and  Martin,  B.,  take  the  distinction  between  the  case  before 
them,  which  was  one  of  misdemeanour,  and  that  of  Conw^  and 
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Lyneh  r.  Be^,,  which  was  one  of  felony,  but  rest  their  jodgment 
on  the  more  general  ground,  that  the  improper  discharge  of  the 
jnry  ^ould  not  be  the  subject  of  a  plea ;  and  my  Brother  Hill 
qnotes  and  ooncors  in  the  judgment  of  Grampton,  J.,  in  the  Irish 


I  think  the  authorities  quite  sufficient  to  authorise  us  to  decide 
that  the  discharge  of  the  jury  is  no  legal  bar  to  another  trial, 
and  therefore  that  there  ought  to  be  such  jury  process  as  is 
neoessary  to  produce  that  further  trial.  Whether  that  is  to  be 
entered  on  the  record  as  a  venire  de  novOf  or  as  a  continuation 
of  the  former  jury  process,  \m  a  matter  not  now  before  us. 

Rule  discharged.* 


GENERAL    CORRESPONDENCE. 

Folke  MaffiMtraU^Rxghi  io  pracUae  at  an  aOcrwy, 

To  THE  Editors  or  thb  Law  Journal.  . 

GiNVUMiN, — Ab  a  general  nile.ma^strates  are  not  practis. 

ing  attorneys,  but  the  Police  Ma^trate  of  the  city  of  Toronto 

appears  to  be  an  exception  to  the  rule.    Can  you  inform  me 

whether  or  not  in  law  he  is  entitled  to  practise  as  an  attorney  ? 

Your  opinion  will  oblige 

An  Enquirer. 

Toronto,  Janoaiy  27,  1863. 


[Recorders  and  police  magistrates  are  appointed  by  the 
Crown,  andiiold  offi'oe  daring  good  behavior:  (Con.  Stat.  U. 
C,  cap.  54,  sec.  375.)  Each  is  ex  officio  a  joslioe  of  the  peace 
for  the  city  or  town  for  which  he  holds  office,  as  well  as  for 
the  county  in  which  the  olty  or  town  is  situate:  (i&.)  The 
GoTemor  General  may,  by  letters  patent  under  the  great  seal, 
appoint  the  recorder  to  preside  over  and  hold  the  diyision 
court  of  that  division  of  the  county  which  includes  the  city : 
(lb,  sec.  383.)  While  a  recorder  is  authorised  to  hold  the 
diyision  court,  he  is  not  allowed  to  practise  as  a  barrister 
advocate,  attorney  or  proctor  ix)L  any  court  of  law  or  equity  : 
(i&.  sec.  385.)  We  know  of  no  such  provision  which  in  express 
tenns  dsrablee  a  p<4iee  magistrate  from  praotiNng  aa  a 
barrister,  attorney  or  solicitor  in  Upper  Canada.  It  is  true 
that  Con.  Stat  Can.,  cap.  100,  sec.  2,  provides  that,  '*  When 
not  otherwise  specially  provided  by  law  no  attorney,  solicitor 
or  proctor  shall  be  a  justice  of  the  peace  in  or  for  any  district 
or  county  of  this  province  during  the  time  be  continues  to 
practise  as  an  attorney,  solicitor  or  proctor ;''  but  we  cannot 
see  our  way  to  the  conclusion  that  this  per  ie  disables  a  police 
magistrate  to  practise  as  a  barrister,  attorney  or  solicitor. — 
Ens.  L.  J.] 

MONTHLY    REPERTORY. 

COMMON  LAW. 


EX. 


LuoH  V.  Gibson. 


Practice — Trial — Non-appearance — Komuii — Coett  of  the  day. 

If  when  a  cause  is  called  on,  the  Plalntiif  is  not  ready  for  trialf 
and  the  Defendant  is  so,  but  does  not  apply  for  a  nonsuit,  he  can- 
not have  the  costs  of  the  day. 


EX.       EvAHS  V.  The  Bbistol  &  Exbtbk  Bailwat  Cox. 

Carrier-'DiUpery — Evidence, 

In  proving  delivery  of  goods  by  a  carrier,  though  it  is  not  neces- 
sary to  give  evidence  of  delivery  into  the  hands  of  the  consignee 
or  his  servants,  it  is  necessary  to  show  an  actual  delivery  of  the 
goods  into  their  possession. 

*  No  ftirthet  prooeedingi  were  taken  by  the  Crown  In  tbia  eue,  %  mXU  protequi 
hMiflMkg  been  •ntared  by  th*  Attorney  OoienL 


EX.      HiOGiKBOTHAx  V.  Thb  Gbbat  Nobthbbm  Railway  Co. 
Carrier — Damage  io  good* — Evidence. 

In  an  action  by  consignee  of  goods  against  carriers  for  damage 
caused  by  want  of  care  in  the  carriage,  proof  that  the  goods  were 
in  proper  condition  when  received  by  them,  and  were  damaged 
when  delivered  is  sufficient.  Although  the  jury  'find  that  the 
damage  was  caused  partially  by  bad  packing,  that  does  not  answer 
the  aotioBi  and  goes  only  to  the  amount  of  damage. 


EX.  C.  Wbioht  v.  Wilkzk. 

Deoiee  upon  eondUion^Truete  and  condiHone^Mortmain  Act. 

A  devise  of  lands  to  A.,  upon  the  express  condition  that  A.  should 
pay  certain  legacies  within  twelve  months  from  the  decease  of 
testatrix.  Held,  that  it  was  a  trust,  and  not  a  condition,  the 
breach  of  which  would  give  the  heir  a  right  of  entry. 

Where  lands  are  devised,  subject  to  certain  trusts,  some  of 
which  are  bad  by  the  Statute  of  Mortmain,  the  devisee  takes  the 
lands  free  of  such  trusts. 


EX.  G.    Cahill  v.  Thb  Loxdob  &  N.  W.  B.  Coxpant. 

Railway  Company — Pateengers  Luggage — Merehandiee, 

Where  a  railway  company  contraets  with  pamengers  for  certain 
hire,  to  carry  them  with  their  personal  luggage  only,  and  a  pas- 
senger is  eonveyed,  with  a  box  which  he  has  with  him  as  personal 
luggage,  but  which  is  in  fact  merohandise,  the  company  are  noi 
UaUe  for  its  loss,  unless  the  package  is  unmista]uiA>ly  merchandise 


EX. 


Joms  T.  Pavibs  akd  Wiyb. 


Ejectment — Merger  of  eetate  for  years  in  freehold—Tenancy  hy  the 

Courtesy  initiate, 

D.,  the  male  defendant,  being  lessee  of  an  estate  for  years,  hie 
lessor  devised  the  lands  in  fee  to  D.'s  wife,  suljeet  to  the  payment 
of  an  annual  rent  charge  to  the  plaintiff  with  a  proviso  for  entry 
in  case  of  non-payment     D.  had  issue  by  his  wife. 

Before  the  lease  for  years  had  expired,  the  plaintiff  brought  an 
action  of  ^ectment  for  non-payment  of  the  rent  charge. 

Held,  (affirming  the  judgment  of  the  Exchequer)  that  the  action 
was  not  maintainable ;  that  the  devise  in  fee  to  the  wife  did  not 
operate  as  a  merger  of  the  lease  for  years ;  that  during  the  life- 
time of  the  wife  the  husband  was  only  tenant  by  the  courtesy 
initiate  and  not  consummate,  and  consequently  had  not  such  an 
estate  of  freehold  in  his  own  right  as  would  merge  the  term. 


0.  P. 


Bbown  v.  Tibbbtts. 


Set  off'-^Aitomiy*e  bill  of  eoeU— Demurrer— Practice. 


The  declaration  alleged  that  the  defenoant,  an  attorney,  prom* 
ised  to  indemnify  the  plaintiff  against  all  costs  which  he  migh 
incur  in  a  certain  action  which  the  defendant  was  to  carry  on  tot 
the  plaintiff  as  his  attorney ;  that  the  plaintiff  was  compelled  to 
pay  a  certain  sum  for  costs  in  that  action ;  that  all  things  had 
happened  to  entitle  the  plaintiff  to  have  the  defendant's  promise 
fulfilled;  that  the  defendant  had  not  performed  his  promise  or 
repaid  the  plaintiff  the  sum  expended  by  him  in  payment  of  such 
costs.  To  so  much  of  the  count  as  related  to  the  payment  of 
money  by  the  plaintiff,  the  defendant  pleaded  at  set-off  of  his  bill 
of  costs.  Replication  that  the  defendant  did  not  one  monUi  before 
suit  deliver  to  the  plaintiff  a  signed  bill  of  costs.  Kejoinder,  that 
the  said  charge  became  due  after  the  passing  of  6  and  7  Vic,  ch. 
78,  demurrer  to  replication.    Pemnirer  to  rejoinder. 
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Held,  that  the  defendant  might  set-off  his  bill  of  costs  withoat 
haTing  deliTered  a  signed  bill  one  month  pre?ioas  to  action,  and 
that  as  the  plea  of  set-off  was  confined  to  the  specific  sum  paid  by 
the  plaintiff  it  was  a  good  plea  of  set-off,  although  the  count  to 
which  it  was  pleaded  might  carrj  special  damages. 


C.P. 


IiAWEiHoa  T.  Walxblit. 
JSquitiible  plea — Pramiisory  note — Surety. 


To  a  declaration  in  a  promissory  note  the  defendant  pleaded  as 
an  equitable  plea  that  he  made  the  note  jointly  with  E.,  for  the 
accommodation  of  E.,  and  as  his  surety ;  that  at  the  time  of 
making  the  noto,  the  plaintiff  having  noUce  of  the  premises,  agreed 
in  consideration  of  the  defendant's  making  the  said  note  as  surety, 
to  call  in  and  demand  payment  of  the  said  note  from  E.,  within 
three  years ;  that  a  memorandum  of  the  agreement  was  to  be  en- 
dorsed upon  the  note,  which  by  mistake  was  not  done ;  that  the 
plaintiff  did  not  demand  payment  of  E.  within  three  years  whereby 
he  lost  the  means  of  obtaining  payment  from  E.,  who  has  since 
become  insolTcnt. 

Beld  on  demurrer  that  the  plea  was  good,  on  the  ground  that 
the  plaintiff  had  not  performed  the  condition  in  consideration  of 
which  the  defendant  became  surety. 

Quctre  per  Williams,  J.,  whether  the  ayerment  that  the  plain- 
tiff thereby  lost  the  means  of  obtaining  payment  from  E.  was 
materiaL  

B.  0.  Fawkis  t.  Lamb. 

« 

Prmey^al  and  agmt — Broker — Contract — Evidence — Sale  note. 

Where  a  written  contract  for  the  sale  of  goods  was  silent  as  to 
the  time  for  which  warehouse-room  was  allowed  by  the  seller  to 
the  buyer,  it  is  competent  for  either  party  to  show  by  parol  eyi- 
dence  what  time  is  allowed  in  such  a  transaction  by  general  cus- 
tom, but  not  to  shew  that  the  parties  themselyes  had  agreed  by 
word  of  month  that  a  certain  definite  time  should  be  allowed. 

Pluntiff,  a  broker,  having  goods  of  T.  in  his  possession  for  sale, 
contracted  with  defendant  by  a  sale  note  deUrered  by  the  plaintiff 
to  the  defendant  to  the  following  effect :  **  I  have  this  day  bought 
in  my  own  name  on  your  account  of  T."  certain  goods,  and  signed 
by  plaintiff  *'  A.  Fawkes,  broker." 

Beld^  that  T.  and  not  plaintiff  was  the  person  entitled  to  sue. 


CHANCEET. 


H.    M. 


PiLLWTM  y.  Lliwiltm. 


Wm — Conetrueiion — Tenant  for  Itfe — Implied  ffift  of  inheritance — 

Aequieeeenee. 

A  testator  deyised  his  real  estate  to  his  wife  for  life ;  remainder 
to  his  son  Lewis  for  life ;  remainders  oyer.  During  his  (the  tes- 
tator's) lifetime,  his  son  Lewis  requiring  a  place  for  his  residence, 
the  testator  and  his  wife  agreed  that  he  should  take  possession  of 
estate  X.,  part  of  such  real  estates,  build  a  house,  and  liye  there. 
The  arrangement  was  eyidenoed  by  a  memorandum,  signed  by  Uie 
testator  and  his  son  Lewis,  as  follows: — '*X.,  together  with  my 
other  freehold  estates,  are  left  in  my  will  to  my  dearly  beloyed 
wife ;  but  it  is  her  wish,  and  I  hereby  join  in  presenting  the  same 
to  our  son  Lewis,  for  the  purpose  of  furnishing  him  wiSi  a  dwell- 
ing house."  Lewis  took  possession  of  X.,  and  expended  during 
the  lifetime  of  his  father,  and  with  his  knowledge,  a  large  sum, 
iu  the  erection  of  a  house  and  buildings  thereon. 

Held,  that  the  transaction  did  not  amount  to  a  gift  to  the  son 
of  the  inheritance  in  X.,  but  only  of  the  life  interest  of  his  mother 
therein. 


V.  C.  K. 


Williams  y.  Thomas. 


Settlement — Right  to  follow  trust  money — After  acquired  property — 
Cotte — Letter  written  **  without  pr^'udiee.** 

A  husbaad  and  wife  under  their  marriage  settiement  are  to  haye 
the  use  and  enjoyment  of  all  the  personal  estate  of  tiie  wife, 


together  with  chattels  of  the  hueband  during  their  liyes,  and  of  all 
such  personalty  as  they  may  become  possessed  of  or  entitied  to 
during  the  coyerture.  Shortly  after  the  marriage  the  husband 
builds  houses  on  land  (not  his  own  but  adjoing  his  own)  and 
obtains  a  lease  and  builds  other  houses,  stating  that  they  are  bitilt 
with  his  wife's  money  and  then  dies.  The  wife  remains  in  poeses- 
sion  of  the  property  and  dies  intestate,  and  the  heiress  of  the 
husband  brings  an  action  of  ijectment  against  the  wife's  represen- 
tatiye,  and  the  tenants  to  recoyer  possesion.  An  iigunotion  is 
obtained  to  restrain  the  action,  the  plaintiff,  the  wifes  represenUb- 
tiye,  claiming  the  houses  and  lease,  and  asking  by  his  bill  for  • 
conyeyance,  account,  injunction  and  receiyer,  the  defendant's  eolio- 
iter  offering  "  without  prsjndiee"  to  take  the  mon^  laid  out  as  • 
charge  on  the  houses. 

ffeld,  that  the  money  so  laid  out  Is  a  charge  on  the  houses  and 
leases,  and  Is  tofpue  and  not  income,  and  tiiat  the  offer  of  the 
defendant's  solicitor  may  be  used  agaanat  the  plaintiff  on  the  qnes- 
tion  of  costs,  and  inasmuch  as  the  decree  is  on  the  same  terms  as 
the  offer,  that  tiie  pluntiff  must  pay  the  costs. 


M.  B. 


JaT  y.  BlOHABDSOX. 


on 


Vendor  and  purchaser — Restrictive  covenant  hy  lessor  hMing 
purchaser—BuHdiny  public  houses^Nbtice  ot  sale  of  reversion — 
Duty  of  purchaser  to  enquire — Perpetual  *  ' 


The  owner  of  building  land  demises  a  plot  thereof  to  A.  for  a 
term  of  forty  years  for  the  purposes  of  the  erection  of  an  hotel 
or  inn,  and  the  lease  contained  a  coyenant  by  the  lessor  that  he, 
his  heirs  or  assigns,  would  not  at  any  time  during  the  term  let  any 
house,  building,  or  land  for  the  erection  of  an  hotel  or  inn,  or  for 
the  sale  of  ale,  beer,  or  spirits,  within  a  quarter  of  a  mile  of  the 
plot  of  ground  so  leased. 

Held,  that  this  restrictiye  coyenant  amounted  to  a  coyenant  to 
do  nothing,  so  as  to  suffer  any  house  or  building  to  be  used  as  an 
hotel  or  public  house  within  the  prescribed  distance,  and  that  it 
was  binding  on  the  purchasers  with  notice,  as  well  as  the  leasees 
of  other  plots  of  the  building  land  within  that  distance  who  claim- 
ed under  the  lessor,  and  a  perpetual  injunction  was  gnmted  to 
restrain  a  purchaser  firom  allowing  or  letting  his  land  during  the 
term  of  forty  years,  to  be  used  as  an  hotel  or  inn. 

A  reasonable  delay  in  filing  the  bill,  although  it  might  haye  been 
material  in  the  case  of  an  application  for  an  ex  parte  injunction, 
was  held  not  to  haye  effected  the  right  of  the  plidntiff  to  the  per- 
petual injunction  prayed  by  the  bill. 


APPOINTMENTS    TO    OFFICE,    dkC. 

00R0NXR8. 

DANIEL  CLARKB,  Ksqnir*,  MJ)^  to  be  an  AMOdate  OorOMr  ftir  the  Comity 
of  Oxford-^Ouotted  Jaaiwry  17, 1868.) 

JAMBS  B.  GROOKSHANK,  BMiairo,  to  hexa  A«oclatt  OoraMr  Ibr  thoOoonty 
of  SimoM.— <Ganttcd  January  17, 18S8.) 

MAK8HALL  BAOWN,  BKivlra,  M.D.,  ALFRBD  ATBRST,  BMitire,  HXNRT 
TAYLOR,  Bnqalra,  QBOROB  DBNNISON,  EMoire,  PBTBR  BAXTKB.  BMutra, 
WM.  H.  FRANKLIN,  Bsqntra,  JAMBS  HILL,  ISaqvin,  KDMUND  QODFRKT, 
BMnlre,and  BRAMWELL  WATKINS,  EMiniro,  to  ba  Aaaodate  OoroiMra  for  tb« 
United  Ooantlee  of  FroDtenaOf  Lennox  and  AddlngtOtt.^Gaiettod  Jan.  94, 186S.) 

THOMAS  M.  ARMSTRONG,  EM|oir»,  MJ).,  to  be  an  AaMwtaue  Ooroner  Ibr  tha 
Ooonty  of  Simcoe.— (Qaietted  January  24, 1863.) 

N0TARIB8  PUBLia 

JOHN  MACBETH  CURRIB,  of  Niagara,  Baqnlra,  Attoni«y<it>Law,  to  be  ^ 
Notary  Poblle  In  Upper  Canada.— (Oaseited  January  17, 1863.) 

CALVIN  BROWN,  of  TMonto,  Eaqnlro,  Attom^-at-Uw,  to  be  nNotaiy  PobOo 
In  Upper  Canada.— <Gaietted  Jannaxy  17, 1868.) 

REGISTRAR. 

JAMES  J.  PBARSOir.  of  Uovdtown,  BwiniTO,  to  be  Beglatnr  of  the  North 
Riding  of  the  County  of  Tork^Gaietted  Jannavy  17, 1868.) 

INSPECTORS  O^ANATOMT. 

BAVn)  THOMPSON,  to  be  Inapector  of  Anatomy  tot  fbe  TlUafa  of  TeikfUlA. 
— (Oaaetted  January  24, 1868.) 

TO   CORRESPONDENTS. 

a 

«Gliek  6f  h  Dnrxnoir  Court,  Comfrr  Noeiou"— Under  **  Division  Oowta." 
*'  A  R  KVQUXBn"— Under  "  General  Ooneipondanoe.'' 
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DIARY  FOR  MARCH. 


1.  8UNDAT......  3ml  Smda^  in  Lent 

JLMomlAT. RMOCtlar'faowidta.    Liit  day  to  ootke  of  trial  ftnr  Go.  Ot 

8.  SUM  DAT 9rd  Smtdap  te  LaU. 

JKk  TuMday  ....i..  Quarter  BmiIom  and  Oomnty  Goart  alttfngt  in  «Mh  eoonty. 
IS.  Thnndagr^....  Sittlngi  of  Ooart  of  Snor  and  AppaaL 
f  DAT^^  4ik  SumOaw  in  LmL 


U.  80NDA 

0.  Monday.....^  Last  daj  tar  nrriee  for  York  and  PmL 

17.  ToMdaj^.....  GhaaeeffT  tttt^iL  Sx.  and-  Hs.  Hamilton  and  Bandwldi. 

82.  8UNDAT......  Uh  Acmfay  «•  LaU,   [day  or  aotlea  fiir  Biaatftwd  and  London. 

U.  Tiidiy  .^...  Chan.  8ltt>  Ctiathain    Lail  day  «C  notloa  ftnr  SiMOOik 
88.  Thvnday  ....  Saolara  Ibr  York  and  Paal. 

SB.  SUNDAY — 9th  aimdafin  Lent   Alai  Amdoy. 

8.  Toeaday ........  Ohy.  8tti.  Brantfiwd  A  London.     Lait  d.  not.  Oaol|»b  A  Sarnia. 

BUSINESS    NOTICE. 

JW9om{ndaUdioih€rto^dcn<(ftkitJ€iiiritalanr€9m$Udtoremewtberthat 
att  omrpatldwe  aeeoimii  hne  hemplae$dUiOuka$td$tfMluar$.Jrda^  ^Ardofik^ 
JUomK9§,StrrUtfireaaeeU^S  omdthatoiawapnmflrtmltkMUtofktmwih 
Mveoofto. 

nUwahgrmtraneUmettMatthtPrepriet«rihaMmiopledtkiiemtrH;h^ 
kmKbemeomptOtd  to  do 90  in «rd€r  tomatU  thorn  to  m«ettheirciarrwt9Mpm$n 
tpMeA  mre  aery  Aeavy. 

jrowthaithtu»^fyUM9i(fthtJonrnali9$offenenttpadmiUed,Uwo»dd^ 
rmaonotU  to  oBpoU  thai  iho  ^ro/tuion  and  Ofiaari^  the  CbmrUwonldaeeuFd  it  a 
Uberoloufporttindoad^aUomii^thmadoetiobotmiX'orthoirniboer^lion^ 


£|[$  ^T^n  San^a  $a&r  ^mtmi 


Christopher  Potter,  Esq.,  by  whom  he  had  four  bods. 
Two  of  these  died  youDg.  ADother,  JohD,  became  Bishop 
of  Bristol,  aod  afterwards  of  LoDdoD,  Id  the  reiga  of 
QaeeD  Addc,  aod  was  a  Lord  Privy  Seal ;  he  also  held  the 
office  of  Ambassador  to  Sweden  from  1683  to  1708,  and 
was  First  Plenipotentiary  at  the  CoDgress  of  Utrecht  in 

SOD,  Christopher,  was  the  first  of  the 


MARCH.  1868. 


THE  LATE  SIR  JOHN  B.  ROBINSON,  BARONET. 


The  present  year  will  long  be  remembered  as  that  in 
which  two  mnch  respected  judges  were  taken  from  among 
us  by  the  hand  of  remorseless  death. 

In  oar  last  number  we  had  to  deplore  the  death  of  that 
good  and  able  man,  the  late  Mr.  Justice  Burns.  In  the 
present  number  we  are  called  upon  to  chronicle  a  still 
greater  loss — that  of  the  late  Sir  John  Beverley  Robinson, 
who  for  many  years  was  Chief  Justice  of  Upper  Canada, 
and,  at  the  time  of  his  death,  President  of  the  Court  of 
Error  and  Appeal. 

Our  duty  is  a  sad  one.  We  had  hoped  for  many  yean 
to  have  been  spared  the  necessity  of  performing  it^  but  the 
Judge  of  all  men,  and  Ruler  of  all  thingB,  has  otherwise 
decreed. 

The  life  of  Sir  John  was  a  long  and  momentous  one. 
He  was  no  ordinaiy  man.  His  example  was  a  good  one ; 
his  very  name  became  among  us  a  household  word,  typical 
of  honor,  honesty,  and  truth. 

The  family  of  the  late  Baronet  is  of  6\d  and  good 
standing  in  Yorkshire,  England.  His  lineage  is  traceable 
back  tj  Nicholas  Robinson,  of  Lincolnshire,  gentleman, 
who  lived  in  the  reign  of  King  Henry  YII.  The  family 
afterwards  removed  to  Yorkshire,  and  were  settled  there 
in  the  early  part  of  the  reign  of  Queen  Elixabeth, 
living  near  Cleasby,  a  small  village  upon  the  Tees.  One 
of  their  descendants,  John  Robinson  of  Cleasby,  was 
married,  in  the  reign  of  Charles  L^  to  a  daughter  of 


1712.     Another 
family  who  emigrated  to  America.    He  had  been  educated 
at  Oriel  College,  Oxford,  and  came  out  to  Virginia  as 
private  secretary  to  Sir  William  Berkeley,  Governor  of  the 
colony,  in  the  reign  of  Charles  II.     Here  he  remained; 
became  shortly  afterwards  Secretary  for  the  Colony,  and 
married,  leaving  a  son,  John,  born  in  1688,  who  subse- 
quently became  Prendent  of  the  Council  of  Virginia. 
This  Mr.  Robinson  married  Katherine,  daughter  of  Robert 
Beverley,  of  Rappahannock,  formerly  of   Beverley,  in 
Yorkshire,  England.    From  this  marriage  sprung  ten  sons, 
and  on  the  breaking  up  of  the  ''Old  Dominion''  by  the 
war  of  independence  some  of  the  family  espoused  the 
Revolutionary  cause,  and  their  descendants  are  now  in 
Virginia,  connected  with  the  Beverleys,  Randolphs,  and 
other  old  families  of  that  State.     OUiers   adhered   to 
the  side  of  the  Crown,  and  fought  for  it  during  the  war. 
Among  the  latter  was  Colonel  Beverley  Robinson,  who 
became  a  noted  loyalbt.     His  name  and  that  of  his  resi- 
dence, '^  Beverley,"  upon  the  Hudson,  are  connected  with 
all  the  principal  events  of  the  revoldtionary  contest  in  that 
part  of  the  country,    ^e  was  at  last  attunted  of  treason 
by  the  American  Oovernment,  and  his  property  confiscated. 
By  his  marriage  with  Susannah  Phillipse  he  had  several 
children,  one  of  whom.  Sir  William  Robinson,  K.C.H., 
Commissaiy-Oeneral,  served  in   Canada   in  1812^   and 
another,  Sir  Frederick  Phillipse  Robinson,  6.C.B.,  was 
in  1815  Commander-in-Chief  of  His  Majesty's  Forces  in 
Canada,  and  Provisional  CK)vemor  of  the  Upper  Province. 
Another  of  the  family,  who  adhered  to  the  Crown,  was 
Christopher  Robinson,  father  of  the  late  Baronet.    This 
gentleman  was  educated  at  William  &  Mary  College,  at 
Williamsburg,  Virginia,  which  institution  he  left  on  the 
breaking  out  of  hostilities  between  the  colonists  and  parent 
country.     By  Sir  Henry  Clinton  he  was  commissioned  to 
an  ensigncy  in  the  Queen's  Rangers,  then  commanded  by 
Colonel  Simcoe,  in  which  corps  he  served  till  the  peace,  in 
1783,  when  the  regiment  was  reduced.     He  then  went,  in 
company  with  many  other  U.  E.  Loyalists,  to  New  Bruns- 
wick, where  he  resided  for  a  few  years,  below  Frederickton, 
on  the  St  John  River.    In  1784,  he  married  Esther, 
daughter  of  the  Rev.  John  Sayer,  and  four  years  afterwards 
removed  with  his  wife  and  children  to  Canada. 

The  father  of  Sir  John  first  settled  at  L'Assomption, 
but  three  yean  afterwan)9  removed  to  Berthier,  where  his 
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second  son^  John  Beverley,  was  born,  on  the  26th  July, 
1791.  In  the  following  year,  afc  the  solicitation  of  Major- 
GenenJ  Simooe,  his  former  commanding  officer,  he  removed 
to  Upper  Canada,  where  he  first  settled  at  Kingston,  and 
shortly  afterwards  came  to  Toronto.  Here  he  commenced 
the  praotiise  of  kw,  and  on  the  formation  of  the  Upper 
Canada  Law  Society  was  elected  one  of  its  first  benohers. 
He  afterwards  represented  the  United  Counties  of  Lennox 
and  Addington  in  the  Legislative  Assembly,  and  also  held 
a  commission  as  Deputy  Banger  of  Woods  and  Forests  for 
Upper  Canada.  Of  his  public  career  there  is  little  recorded, 
but  he  was  well  known  to  have  been  a  gentleman  of  great 
courage  and  much  kindness  of  disposition.  He  died,  hav- 
ing for  many  years  been  a  sufferer  from  gout,. on  the  4th 
November,  1798,  leaving  a  ftmily  of  three  sons  and  three 
daughters.  His  eldest  son,  Peter,  represented  for  many 
years  the  County  of  York  in  the  Legislative  Assembly, 
and  afterwards  became  a  member  of  the  Legislative  Council 
and  Commissioner  of  Crown  Lands,  and  he  died  in  the  year 
1838.  William,  his  youngest  son,  a  gentleman  of  consid. 
arable  ability  and  highly  esteemed,  is  still  living.  He  has 
also  been  in  the  House  of  Assembly,  having  for  many  years 
represented  the  County  of  Simcoe,  he  was  at  one  time 
Lispector  General  of  the  Province,  afterwards  Commissioner 
of  Public  Works,  and  is  now  one  of  the  two  Commissioners 
of  the  Canada  Company. 

John  Beverley  having  been  left  an  orphan  at  the  early 
age  of  seven  years,  Mr.  Stuart,  father  of  Uie  late  Archdea- 
con of  Kingston,  a  gentleman  universally  respected,  owing 
to  his  former  friendship  to  Sir.  Bobinson,  and  attracted 
by  the  qualities  of  the  lad,  undertook  the  guardianship  of 
his  future  course  of  life }  and  having  placed  him  under  the 
tuition  of  Br.  Strachaui  now  the  venerable  Bishop  of 
Toronto,  John  Beverley  accompanied  him  as  a  pupil,  on 
the  opening  of  the  grammar  school,  to  the  village  of 
Cornwall.  Sir  John  Bobinson's  school-boy  life  was  a  true 
index  of  the  future  man.  From  the  first  he  evinced  that 
love  of  study,  that  untiring  perseverance,  and  that  steady 
industry,  which  so  particularly  characterized  him  in  after 
years.  He  excelled  in  classics  and  English  literature,  and 
was  proficient  in  mathematics.  His  mind,  we  are  told,  was 
wonderftdly  comprehensive ;  he  could  master  the  contents 
of  a  book  sooner  than  any  of  his  companions,  and,  owing 
to  his  extraordinary  memory,  could  not  only  retain  what 
}ie  read,  but,  on  a  mere  perusal,  was  able  to  repeat  long 
passages  from  favorite  authors  with  accuracy.  He  ad- 
vanced with  great  rapiditj  at  school,  and  soon  attained  the 
foremost  place  smong  his  fellows.  Uniting  with  his 
scholastic  attainments  uniform  good  conduct,  he  naturally 
became  a  great  fiivorite  with  his  tutor,  a  feeling  which 
afterwards  matured  into  a  staunch  and  enduring  friendship. 


It  lasted,  uninterruptedly  even  for  a  single  day,  through 
every  phase  of  their  varied  lives,  and  terminated  only  in  his 
death.  Nor  should  we  omit  to  mention  that  at  this  early 
age  Sir  John  Bobinson  evinced  a  love  of  truth  and  amia- 
bility of  disposition,  and  displayed  in  a  marked  manner 
those  sentiments  of  piety  and  virtue,  which  continued  to 
infiuence  his  future  life.  In  the  pastimes  of  the  play-ground 
he  took  the  same  lead  as  he  did  in  the  school :  few  oo«ld 
match  him  in  manly  exercises  and  feats  of  agility ;  and  hb 
pleasantry  and  readiness  to  oblige  made  him  the  idol  of  his 
school  companions,  and  their  valued  friend  in  after  years. 
Among  his  ootemporaries,  there  were  no  less  than  four, 
besides  himself,  who  attained  to  an  eminent  position  on  the 
bench — ^the  present  Chief  Justice  of  Upper  Canada,  the 
Hon.  Henry  John  Boulton,  the  late  Chief  Justice  of  the 
Common  Pleas  Sir  James  Buchanan  Macaulay,  and  the 
late  Mr.  Justice  Jones ;  a  circumstance  not  only  remarka- 
ble of  itself,  but  strongly  suggestive  of  the  merits  of  the 
training,  scholastic  as  well  as  social,  which  fitted  so  many 
men,  all  at  one  time  boys  together  at  a  village  grammar 
school,  for  such  h^h  standing  in  legal  honors. 

At  the  age  of  sixteen,  having  a  strong  desire  to  study 
law,  he  placed  himself  under  articles  to  Solioitor-General 
Boulton,  with  whom  he  studied  for  three  yean.  During 
this  period  he  acted  for  a  ftiend  as  Clerk  of  the  House  of 
Assembly,  and  having  given  general  satisfaction,  at  the 
close  of  the  sesnon  his  services  were  rewarded  by  a  vote 
of  £50,  '^  for  his  extraordinary  attention  to  the  duties  of 
his  office.'' 

Unable  to  continue  his  studies  during  Mr.  Boulton's 
absence  from  the  countty,  he  entered  the  office  of  Attorney- 
General  Macdonald,  and  there  completed  the  remainder  of 
his  time.  Before,  however,  he  could  be  called  to  the  bar, 
his  services  were  required  in  a  far  different  capacity.  In 
1812  the  American  Government  declared  war  against 
Great  Britain,  and  chose  Canada,  as  being  the  most  vulner- 
able part  of  the  empire,  for  attack.  True  to  the  traditions 
of  his  ancestors,  he  at  once  exchanged  the  pen  for  the 
sword,  and  forsook  all  private  enterprises  to  foHow  the 
fortunes  of  the  British  fiag.  In  the  capacity  of  Lieutenant 
in  the  York  Militia,  he  accompanied  General  Sir  laaao 
Brock  in  the  bold  expedition  which  resulted  in  the  capture 
of  Detroit.  After  the  surrender  of  that  important  fortress, 
he  was  placed  in  the  detachment  which  formed  a  guard 
over  Gkneral  Hull,  who,  with  a  large  part  of  his  foree,  had 
been  brought  down  from  Lake  Erie  as  prisonera  of  war. 
On  the  return  of  the  detachment,  they  were  again  sent, 
with  recruited  numbers,  on  active  service,  to  the  Niagara 
frontier.  On  the  18th  of  October,  the  memorable  battle 
of  Queenston  Heights  was  fought,  where  the  gallant  Brock 
was  killed,  together  with  his  aid-de-camp,  Attomey-Generml 
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Maodonald.  In  ihla  engagement  Lieutenant  Robinson 
commanded  a  flank  company  of  militia,  and  was  mentioned 
.  in  Sir  Roger  Sheaffe's  despatch  as  having  <'  led  hb  men 
with  great  spirit.''  Immediately  after  the  action  he  was 
again  detached  to  escort  the  American  prisoners  to  King- 
ston, among  whom  was  Colonel  (now  General)  Scott,  late 
Commander-in-Chief  of  the  United  States  Army.  Here 
Lieutenant  Robinson's  military  career  ended,  for  on  big 
return  to  Toronto  he  learned  to  his  great  surprise  that  he 
bad  been  appointed  to  the  position  of  his  former  princi- 
pal, as  Attomey-Qeneral  of  Upper  Canada.  This  officci 
by  rule  of  rotation,  properly  fell  to  Solicitor-General 
Boulton ;  but  having  had  the  misfortune  to  be  taken  pri- 
soner by  a  French  privateer,  on  his  voyage  to  England,  he 
was  unable  to  profit  by  the  opportunity  for  promotion 
The  appointment  of  Mr.  Robinson,  who  had  then  hardly 
attained  his  majority,  and  might  be  said  not  to  have  com- 
pleted his  studentship,  met  ^ith  warm  approval,  and  was 
strongly  recommended  by  Judge  Powell,  ''  as  fully  justi- 
fied by  the  high  character  the  young  student  had  already 
attained  for  legal  knowledge,  and  the  zeal  and  assiduity 
which  he  always  brought  to  the  performance  of  every  duty 
ihat  devolved  upon  him.'' 

Having  been  called  to  the  bar  by  a  special  rule  of  the 
Court  of  Bong's  Bench,  which  was  afterwards  confirmed 
by  an  act  of  Parliament,  Mr.  Robinson  performed  the 
duties  of  his  posiUon  until  the  year  1815,  when  Mr. 
Boulton  returned  to  Canada,  and  assumed  the  office  of 
Attorney-General,  Mr.  Robinson  being  appointed  Solicitor- 
General  in  his  stead. 

Shortly  after  his  appointment  to  the  office  of  SoUoitor- 
General,  he  procured  leave  of  i^bsence,  and  proceeded  to 
England^  in  order  to  be  called  to  the  bftr  of  the  mother 
country.  He  was  then  however,  only  able  to  complete 
some  of  his  terms,  aqd  was  not  called  to  the  English  bar; 
as  a  member  of  the  Honorable>  Society  of  Lincoln's  Inn; 
until  1823. 

In  1817;  Mr.  Boulton  became  a  JudjgC;  and  Mr. 
Robipaon  was  agpdn  appointed  Attorney-General;  which 
office  he  oontisned  to  bold  until  his  subsequent  elevation 
to  the  bench*  It  was  during  this  t^nur^  of  office  that  the 
celebrated  eontrovcrsy  between  the  North  West  Company 
and  Iiord  Selkirk  occurred;  ending  in  a  most  calamitous 
maanW;  and  causing^  various  criminal  jHraseoutions  to  be 
inatitutedi  the  management  of  which  necessarily  devolved 
^pon  the  Attorney-General.  Time  will  not  permit  us 
to  enter  into  the  details  of  these  important  trials ;  and 
we  cannot  better  describe  the  ability  with  which  Mr. 
Robinson  vindicated  himself  against  the  charges  which 
had  been  preferred  by  Lord  Selkirk;  and  the  manner 
in  which  he  conducted  himself  throughout;  than  in  the  I 


words  of  Lord  Bathurst's  despatch  to  the  lieuteDant* 
Governor  of  Upper  Canada,  in  May,  1829.  His  Lordship 
stated,  ''that  he  had  laid  the  report  of  the  Attorney- 
General  before  H.  R.  H.  the  Prince  Regent,  and  that  he 
should  not  do  justice  to  the  Attomey-Gcnend  if  he  were 
to  fbrbear  expressing  the  satisfiustion  which  he  had  derivM 
from  his  detailed  explanation,  and  desiring  the  Lieutenants 
G6vemor  to  assure  him  that  the  temper  and  judgment 
with  which  he  had  conducted  himself  during  the  whole  of 
these  long  and  difficult  proceedings,  had  received  Hia 
Royal  Highness'  entire  approbation.'' 

In  the  year  1821,  Mr.  Robinson  eutered  the  House  of 
Assembly  as  the  first  representative  for  the  town  of  York 
(now  the  city  of  Toronto),  for  which  constituency  he 
continued  to  sit  until  his  appointment  as  Speaker  of  the 
Legislative  Council.  He  at  once  joined  himself  to  the 
Tories,  and,  with  the  same  rapidity  that  attended  his  former 
promotions,  he  was  soon  the  recognized  leader  of  that  party. 
In  the  following  year,  he  was  charged  with  a  mission  to 
England,  for  the  settlement  of  the  difficulties  that  had 
arisen  between  Upper  and  Lower  Canad&;  relative  to  the 
apportionment  of  certain  customs  dnties  collected  at 
Montreal.  The  general  satisfaction  which  was  entertained 
at  the  success  of  his  efforts  was  suitably  expressed  in  a 
vote  of  thanks  from  both  branches  of  the  Legialature. 
During  this  visit  to  England,  the  Imperial  Government, 
in  recognition  of  his  public  services  in  the  colony, 
offered  him  the  appointment  of  Chief  Justice  of  the 
Mauritius;  but  he  prefiBrred  to  earn  his  well-deserved  pro- 
motion among  his  own  people,  to  whom  he  was  strongly 
bound  by  ties  of  a  private  as  well  as  of  a  public  nat|ire. 

The  refusal  of  this  appointmeat  redounds  greatly  to  the 
credit  of  Sir  John  Robinson.  The  office  was  a  valuable  one 
not  only  from  its  high  position,  but  from  the  remuneration 
attached  to  it  which  was  nearly  three  times  tiiat  of  the  highest 
official  in  Canada.  His  decision  in  this  matter  has  shown 
more  forcibly  than  any  act  of  his  life  how  great  a  love  he 
bore  to  his  native  land;  and  establiBhes  the  &ct;  that  his 
publb  acts  were  influenced  solely  by  motives  of  the  pujrest 
patriotism,  and  not  by  any  sordid  or  selfish  hope  of  personal 
advancement  He  subsequentiy  declined  the  proffered  eleva- 
tion to  the  bench  in  this  country  on  the  retirement  of  Chief 
Justice  Powell;  and  it  was  only  at  tiie  earnest  solicitation 
of  his  friends  that  he  was  induced;  on  the  retirement  of 
Sir  William  Campbell  in  1829;  when  the  Chief  Justiceship 
^igiun  became  vacant,  to  aqcept  that  high  office. 

The  political  career  of  Sir  John  Robinson  has  been 
assailed  times  innumerable;  and  as  often  defended ;  but  in 
this  he  has  only  shared  the  fate  of  all  who  have  embarked 
upon  the  stormy  sea  of  political  life.  It  is  neither  our 
province  nor  desire  to  enter  upon  a  discussion  of  th(s 
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merits  or  demerits  of  the  policy  of  the  govemmeDt  of 
which  Sir  John  Bobinson  was  the  head,  and  which 
mled  Upper  Canada  for  so  many  years.  If,  viewing  his 
political  conduct  by  the  light  of  modern  ezperienoey  i^ 
oafi  be  said  that  in  his  opposition  to  Responsible  Groyern- 
ment  he  erred|  all  will  admit  that  his  error  was  of  the  head| 
not  of  the  heart. 

Sir  John  held  the  doctrine  that  parliamentary  represen- 
tation was  essentially  different  from  delegation ;  that  as  a 
representative,  he  was  neither  elected  to  legislate  for  a  par- 
ticular clas8|  nor  to  advocate  ezclosive  interests;  nor  was 
he  a  mere  agent,  with  defined  powers,  and  intrusted,  as  it 
were,  with  proxies  of  the  votes  of  his  constituents,  to 
give  effect  to  limited  instructions.  He  claimed  the  right 
of  individual  judgment,  and  that  he  was  intrusted  with 
discretionary  powers,  to  be  exercised  as  conscience  and 
circumstances  suggested.  In  an  address  to  his  constituents 
he  thus  expressed  himself:  ''  You  will  do  me  the  justice 
to  remember  that  I  have  always  plainly  told  you  that  there 
was  no  olject  I  could  propose  to  myself  in  my  political 
career,  for  which  I  would  exchange  the  satisfaction  I  desire 
to  enjoy  at  its  dose,  in  the  reflection  that  I  have  ever 
moved  in  that  "path  which  my  judgment  pointed  out  to  be 
the  right  one.  Whenever  it  shall  appear  that  this  conduct 
disqualifies  me  for  running  the  race  of  popularity,  I  shall 
cheerfully  submit  to  the  consequences.^' 

As  a  parliamentary  leader.  Sir  John  has  scarce  ever  been, 
equalled  in  this  colony.  Amid  the  turmoil  and  excite 
ment  attendant  upon  constitutional  changes,  he  not  only 
kept  hia  obligations  to  his  friends,  but,  without  pandering 
to  their  passions,  gained  the  honorable  estimation  of  even 
his  bitterest  opponents.  The  secret  of  his  success  was  his 
sterling  honesty  of  purpose,  and  his  unbending  integrity 
in  its  performance.  He  could  be  courteous  and  conciliat- 
ing to  all,  without  weakening  his  influence  or  compromising 
his  principles;  and  both  friend  and  foe  applauded  that 
reliability  and  truthfulness,  which  at  once  despised  artifice 
and  all  kinds  of  deceit.  As  a  speaker,  Sir  John  Bobinson 
had  few  equals.  He  was  a  good  debater,  forcible  in 
expression,  and  convincing  in  aigument.  His  ability  in 
responding  to  an  opponent  was  unmatched.  Never  taken 
by  surprise,  he  has  been  known,  after  a  long  and  stormy 
debate,  conducted  against  him  by  no  mean  antagonists,  to 
rise,  without  the  slightest  preparation,  and  grapple  with 
every  proposition,  leaving  no  argument  unanswered  or 
misstatement  uncontradicted.  He  had  great  command  of 
language.  His  speaking  did  not,  perhaps,  often  rise  to 
eloquence,  in  the  general  acceptaUon  of  the.  term.  He 
seldom  attempted  to  electrify,  or  appeal  to  the  feelings  and 
passions  of  his  audience ;  he  looked  upon  eloquence  and 
wit  as  weapons  of  delicate  nature,  the  use  of  which  was  | 


blunted  and  impaired  by  frequent  employment.  But  on  the 
few  occasions  when  he  appealed  to  the  loyalty  of  his  follow- 
ers, or  repelled,  in  a  burst  of  virtuous  indigpsation,  some  ill- 
intentioned  personal  attack,  he  seldom  failed  to  rally  his 
friends  into  enthusiasm,  and  cover  his  opponents  with 
shame  and  confusion.  On  one  occasion  he  thus  replied  to 
an  opponent :  ''  My  acquaintance  with  the  honourable 
member  b  of  long  standing,  and  I  have  derived  a  respect 
for  his  character  as  an  individual  that  has  not  been  destroyed 
by  the  extreme  injustice  he  has  exhibited  towards  myself 
individually,  as  a  member  of  this  House.  In  his  private 
relations  I  see  there  is  much  to  esteem,  and  I  respect  him 
for  his  integrity  in  personal  transactions;  but  firom  my 
observation  of  his  public  conduct  during  the  time  we  had 
sat  together  in  a  former  parliament,  I  must  declare  it  to  be 
impossible  that  any  candid  and  honorable  mind  can  seri- 
ously approve  of  it,  for  it  was  at  once  ungenerous  and 
unjust.  He  seemed  to  have  a  mind  formed  for  brooding 
over  the  most  unworthy  suspicions,  and  suffered  feelings  not 
of  the  most  amiable  or  enviable  kind  so  &r  to  overcome  his 
judgment  and  obscure  all  sense  of  justice,  that  he  would, 
with  a  degree  of  heat  and  impatience  that  almost  prevented 
his  utterance,  inveigh  against  the  public  authoriUes  of  his 
country,  and  support  his  convictions  by  statements  of 
fancied  grievances,  which  vanished  the  veiy  instant  they 
were  examined.  So  here  the  honorable  and  learned  member, 
upon  an  occasion  that  neither  called  for  nor  justified  such 
a  display  of  temper,  has  sought  relief  for  his  mind  by 
bringing  up  charges  against  me,  which,  if  there  was  the 
slightest  foundation  for  them,  ought  to  di^raoe  me  as 
a  public  ofllcer  and  a  man.  All  this  time  has  he  been 
wearing  the  smile  and  holding  out  the  hand  of  friendship, 
while  it  is  now  quite  evident  he  has  been  tormented  with  a 
feeling  towards  me,  for  which  (}od  knows  I  have  never 
given  him  cause,  and  which  goads  him  on  to  conduct  in 
the  highest  degree  unjustifiable  and  indefensible.  *  *  *  ^ 
As  to  his  personal  attacks  upon  me,  I  beg  him  to  be  assured 
that  I  regard  them  with  unqualified  contempt  I  know  the 
motives  by  which  they  are  prompted,  and  I  expect  he  idd 
proceed  to  the  last  inch  in  his  attempts  to  injure  me;  but 
I  defy  his  efforts;  I  ask  no  indulgence;  I  serve  a. just 
Sovereign;  that  conviction  is  sufficient  to  render  me  fear- 
less and  independent;  and  I  assure  the  honorable  and 
learned  member  that  all  such  efforts  will  recoil,  as  fit  they 
should  do,  upon  his  own  head.*' 

The  fruits  of  Sir  John  Bobinson's  life  as  a  legislator  are 
to  be  found  in  the  pages  of  our  statutes.  Several  of  our 
most  important  acts  were  framed  by  his  own  hand.  They 
bear  evidence  of  his  great  legiskti ve  ability,  and  of  his  clear 
perception  of  an  existing  evil  or  defect,  and  the  remedy 
most  fitted  to  remove  it    They  show  his  strong  attachment 
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to  monarchical  institations — his  iatentioQ  to  preserve  the 
relations  of  the  Province  with  the  empire ;  and  they  are 
farther  characterized  by  that  dose  approximation  to  those 
British  institations  which  have  so  long  been  oar  pride  and 
oar  boast. 

Sir  John  Robinson's  political  life  may  be  said  to  have 
ended  apon  his  elevation  to  the  bench,  thoagh  by  the 
nature  of  his  appointment  as  Chief  Jastice  he  was  till  the 
Unioni  President  of  the  Executive  Council  and  Speaker  of 
the  Upper  House.  Little  of  general  interest  occurred  in 
the  proceedings  of  that  chamber  from  the  time  he  entered 
it  until  the  union  of  the  Canadas  in  1840|  when  he  ceased 
to  be  a  member. 

On  the  4th  December,  1837,  commenced  the  Bebellion, 
headed  by  the  late  William  Ljon  Mackenzie.  Every  loyal 
subject  flew  •  to  arms.  Sir  Francis  Head,  in  his  despatch 
to  the  home  government,  mentioned,  that ''  one  of  the  first 
individaals  he  met,  on  going  to  the  City  HaD,  with  a  musket 
on  his  shoulder,  was  the  Chief  Justice  of  the  Province.'' 
Among  the  necessary  consequences  of  this  disloyal  out. 
break  were  several  prosecutions  for  high  treason.  Sir  John 
Bobinson  was  the  Judge  whose  painful  duty  it  became  to 
try  the  unfortunate  Lount  and  Mathews,  who  had  been 
ringleaders  in  the  rebellion,  and  their  execution  ha^ 
been  made  the  ground  for  affixing  a  stigma  upon  the 
authorities  of  that  time.  It  has  been  asserted  that  the 
Government  were  in  receipt  of  a  despatch  from  England, 
forbidding  capital  punishment  for  political  offences  without 
the  approval  and  sanction  of  the  Imperial  authorities;  bub 
like  many  other  charges  made  under  similar  circumstances, 
we  believe  this  to  be  quite  incapable  of  proof,  and  altogether 
contrary  to  facts.  We  believe  that  in  truth  no  such  despatch 
was  known  to,  or  received  by,  the  Government  So  clear  is 
the  memory  of  the  Chief  Justice  from  the  imputation  of 
having  advised  the  LieutenantGovemor  to  cany  out  the 
extreme  penalty  of  the  law,  that  he  had  ceased  for  some 
time  previously  to  be  a  member  of  the  Executive  Council. 
Indeed  we  are  not  sure  that  Sir  John  was  ever  a  member  of 
Sir  Francis  Head's  cabinet  In  passing  sentence  on  the 
prisoners,  he  very  properly  dwelt  upon  the  enormity  of  their 
crime,  but  hb  remarks  were  imbued'  with  compassionate 
and  sorrowful  feeling;  and  a  gentieman  (in  court  at  the 
time)  has  remarked,  ''  that  after  the  prisoners  had  pleaded 
guilty,  and  the  sentence  of  deatii  was  passed  on  ihem,  of 
the  three  individuals  concerned  the  Chief  Justice  was 
certainly  the  most  pidnAiIIy  affected.'^ 

The  last  political  act  of  Sir  John  Bobinson  was  his  able 
reply  to  Lord  Durham's  Report,  in  1840,  the  merits  of 
which  were  thus  reviewed  by  the  Timet :  "  After  having 
given  it  a  most  attentive  perusal,  we  feel  warranted  in 


the  opinions  of  the  author,  that  it  contains  a  larger  stock 
of  useful  and  authentic  information,  in  regard  to  the  present 
position,  wants  and  prospects  of  that  colony,  than  any  other 
production  on  the  same  subject  we  have  happened  to  meet 
with."  The  independent  spirit  and  true  patriotism  evinced 
by  Sir  John  Kobinson  upon  this  occasion,  is  entitied  to  the 
greatest  pnuse.  By  the  manner  in  which  he  wrote  he 
placed  himself  in  direct  antagonism  to  the  views  of  the 
Governor  and  his  advisers.  The  greatest  exertions  were 
used,  both  by  threats  and  promises,  to  induce  him  to  with- 
draw his  opposition.    They  proved,  however,  of  no  avail. 

Though  we  may  lament  the  absence  of  so  great  and 
conscientious  a  statesman  from  the  halls  of  the  senate,  jet, 
for  the  sake  of  his  fair  &me,  we  rejoice  that  he  was  no 
longer  arrayed  in  the  strife  of  political  warfiure.  For  two. 
and-twenty  years  his  star,  clear  and  brilliant,  never  paled  or 
waned.  During  that  lengthened  period  the  Yoice  of  the 
people  was  unanimous  in  admiration  of  his  talents,  and  in 
praise  of  his  integrity;  and  even  his  former  opponents, 
forgetting  past  differences,  vied  with  his  friends  in  the 
strength  and  sincerity  of  their  applause. 

Neither  time  nor  space  will  permit  us  to  enter  into  the 
details  of  his  judicial  career,  or  to  particularize  his  deci- 
sions, which  occupy  so  large  a  place  in  the  many  volumes 
of  our  Queen's  Bench  reports.  His  judgments  firmly 
establish  his  fame  as  a  jurist,  and  will  be  ever  a  mine 
of  priceless  value.  They  will  for  all  time  remain  a 
noble  monument  in  memoiy  of  departed  wisdom — a  vast 
c^rehouse  of  legal  wealth,  from  which  ready  supplies  of 
judicial  knowledge  may  hereafter  be  drawn.  In  this  youtii* 
fill  countiy  we  have  had  no  state  trials  of  such  importance 
as  to  be  recorded  with  legal  accuracy,  and  perused  with 
interest  as  matters  of  }iistory ;  and  though  there  are  many 
cases  in  our  reports  which  have  caused  some  stir  at  the 
time,  and  have  involved  deeply  important  interests,  yet 
they  are  so  chiefly  connected  with  individual  enterprise, 
that  it  would  be  impossible  to  review  them  in  the  limited 
space  of  a  memoir. 

Sir  John  Bobinson  was,  we  believe,  the  youngest  Chief 
Justice  that  ever  sat  in  a  British  court  of  justice.  His  repu- 
tation at  the  bar  had  qualified  him  for  the  post,  for  he  certainly 
had  no  equal  in  his  day,  and  his  judicial  career  has  eBtab- 
Ushed  the  propriety  of  his  early  elevation.  His  practice  at 
the  bar,  though  from  the  commencement  large  and  luorm- 
tive,  considering  the  circumstances  of  the  colony,  was 
necessarily  limited.  It  may  seem  strange  to  those  who 
knew  Sir  John  as  a  statesman  and  a  Judge,  and  have 
observed  his  determination  of  character,  to  be  told  that  it 
was  by  slow  degress  that  he  obtained  that  self-possession 
which  so  distinguished  him  in  the  senate  and  on  tiie  bench. 


aying,  though  without  absolutely  committing  ourselves  to  |  Such,  however,  was  the  fact    In  ihe  first  case  he  ever 
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brought  before  a  juty,  he  experienced  a  partial  failure.    It  strenuous  exertion.     In  every  case  that  was  reserved,  he 


Was  an  action  of  assumpsit.  The  joung  advocate  was  en- 
tirely confused  in  his  address  to  the  jury,  and  after  some  few 
and  incoherent  remarks  in  explaining  the  nature  of  the  action 
resumed  his  seat.  Mr.  Justice  Scott,  who  had  entrusted  to 
him  his  business  on  ascending  the  bench,  was  presiding  at 
the  time;  and  his  lordship,  either  out  of  disappointment 
in  his  friend,  or  of  remembrance  of  his  former  leal  for  his 
clients'  interests,  leaned  over  his  desk,  and  in  ill-disgdsed 
astonishment  exclaimed,  *^Why!  is  that  all  V  Indeed 
Sir  John's  nervousness  was  no  slight  obstacle  to  overcome, 
fbr  he  himself  said  that  it  was  literally  true  that  for  some 
time  aflw  he  had  been  called  to  the  bar,  he  never  saw  one 
of  the  jury.  That  he  surpassed  his  cotemporaries  at  nisi 
jtriusy  we  are  not  prepared  to  affirm ;  we  think  he  had  cer- 
tainly his  equals;  but  in  soundness  and  depth  of  legal 
knowledge,  he  was  preeminent. 

But,  distinguished  as  was  his  reputation  in  the  senate 
and  at  the  bar,  it  was  on  the  bench  he  displayed  the  highest 
perfection  of  his  attainments.  We  know  not  in  which 
ju^oial  capacity  we  admired  him  most.  At  nm  pritu  he 
presided  with  calmness,  oourtesy  and  dignity.  His  strict 
impartiality  and  love  of  truth  was  proverbial ;  and  whether 
it  was  a  Queen's  counsel  or  the  most  inexperienced  banrister 
on  the  ToUs,  h^  paid  the  same  attention  to  his  argufnent, 
and  gave  to  each  equal  oonnderation  and  protection.  His 
love  of  order,  and  his  sense  of  the  respect  due  to  the 
dignity  of  a  court  of  justioe,  made  him  prompt  to  suppress 
any  indecorum;  apd  when  disapproval  or  even  censure  was 
^ed  for,  he  befittingly  expressed  his  opinion,  though 
always  in  a  oourteonB  manner.  His  addresses  to  the  jury 
Were  delivered  with  ease  and  grace,  and  were  clothed  in  the 
clearest  and  simplest  language.  He  was  remarkable  for  his 
accuracy  in  stating  the  whole  fiusts  of  the  evidence,  and  it 
was  seldom  that  a  new  trial  was  granted  on  the  grounds  of 
his  misdirection  on  points  of  law.  In  sentencing  prisonera, 
full  of  teudemett  and  compassion,  he  indicated  the  chari- 
table feelings  of  his  heart;  and  the  kind  and  wholesome 
advice  he  was  in  the  habit  of  giving  to  those  who  had 
entered  ou  a  eareer  of  crime^  and  for  whose  reformation 
there  was  yet  some  hope,  was  marked  by  the  deepest 
feeling. 

In'fhll  JBOurt,  Sir  John  Bobinson  was  always  the  pride 
and  favorite  of  the  bar.  The  reputation  he  enjoyed,  and 
the  weight  of  his  opinion,  greatly  increased  the  business  of 
the  oourt  in  which  he  presided.  He  was  always  distin- 
guished fbr  his  readiness  and  aouteness,  and  he  had  seldom 
any  difficulty  in  grasping  the  most  intricate  casea.  In  his 
hands  the  business  of  the  court  was  never  in  arrear,  and 
the  knowledge  of  unfinished  work  was  a  burthen  on  his 
mind,  to  reUere  himself  from  which  he  would  use  the  most 


gave  his  decision  in  writing;  and  though  some  of  his  judg- 
ments are  considered  lengthy,  the  fault,  if  it  exists,  may  be 
accounted  for  by  his  great  anxiety  to  make  them  clear  and 
satisfactory.  Few  opinions  will  ever  command  more  respect, 
or  cany  more  weight,  than  those  delivered  by  Sir  John  Rob- 
They  are  remarkable  fbr  their  lucid  argument,  deep 


inson. 

learning,  strict  impartiality  and  pure  justice;  they  are  un- 
tinted  by  fknciful  theories,  prejudice,  or  political  bias ;  and 
they  bear  evidence  of  that  careful  research,  that  deep 
thought,  that  unwearied  application  and  untiring  patience, 
which  he  brought  to  bear  on  eveiy  subject  that  came  under 
hb  consideration.  In  whatever  branch  of  jurisprudence 
we  examine  his  judgments,  we  find  evidence  of  his  intense 
study.  Equity  or  common  law,  civil  or  criminal  law, 
pleading,  practice,  and  evidence — all  exhibit  the  same  copi- 
ousness of  research,  and  the  profound  comprehensiveness 
of  his  legal  attainments.  He  may  be  said  to  have  studied 
law  as  a  science,  but  in  the  words  of  Mr.Whiteside,  ''  he 
objected  to  the  triumph  of  form  over  substance,  of  techni- 
cality over  truth ; "  and  though  he  gave  to  legal  objections 
their  full  force  and  effect,  his  quick  apprehension  of  &cts 
soon  separated  the  chafi*  from  the  grain. 

It  was  seldom  that  his  judgment  was  not  upheld  by  the 
majority  of  his  oourt,  or  affirmed  on  appeal ;  and,  with  one 
exception,  his  decision  has  never  been  reversed  on  refer- 
ence to  England.  In  the  well  known  case  of  Paterson  et 
a/.  ▼.  Bowe$  (4  Grant  170),  for  the  recovery  of  £10,000, 
on  a  bill  filed  by  some  of  the  inhabitants  of  the  city  of 
Toronto,  on  an  alleged  l»^ach  of  trust  on  the  part  of  the 
mayor  of  the  city,  Sir  John  Bobinson's  opinion  was  only 
supported  by  one  other  judge,  upon  the  appeal  from  the 
Court  of  Chancery.  He,  however,  adhered  to  it,  and 
in  a  judgment  of  great  length  and  undoubted  ability, 
stated  his  objections  to  the  conclusion  of  his  brother 
judges.  Mr.  Justice  McLean,  the  present  Chief  Justice, 
supported  Sir  John ;  and  though  the  case  was  carried 
to  England  upon  the  strength  of  their  opinion,  it  is  the 
only  instance  in  which  their  decisions  were  not  upheld 
by  the  Privy  Council. 

As  an  equity  ju4ge.  Sir  John  Bobinson  was  no  less 
entitled  to  respect  thdn  in  the  courts  of  common  law.  One 
of  the  most  important  appeals  was  the  ease  of  Smpion  v. 
Smith  [Error  and  Apped  Cases],  where  the  Court  of 
Chancery  hdd,  that  under  the  11th  section  of  the  Chaueeiy 
Act  of  this  Province,  they  might,  under  certain  circum- 
stances, refuse  redemption,  notwithstanding  twenty  years 
had  not  elapsed  since  the  mortgagor  went  out  of  posses- 
sion. In  the  result  of  this  case  an  iinmense  tract  of  land 
and  important  interests  were  at  stake;  it  involved  the 
whole  of  the  property  known  as  Smith's  Falls.    The  judg- 
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ment  of  the  Court  of  Chanoeiy  was  appealed  from  to  the 
four  judges  who  at  that  time  sat  in  the  Goart  of  Appeal. 
They  were  equally  divided  in  opinion^  and  the  case  was 
oarried  to  England.  There  the  court  was  unanimous,  and 
the  Right  Hon.  Pemberton  Leigh  (now  Lord  Kingsdown) 
remarked,  with  reference  to  the  judgment  of  the  Chief 
Justice,  that  ^'  he  never  saw  a  judgment  mora  elaborately 
and  carefully  reasoned,  or  more  admirably  expressed.'' 

The  last  case  of  public  interest  which  occurred  during 
the  period  Sir  John  Robinson  presided  in  the  Court  of 
Queen's  Bench,  was  tbe  &mou8  Anderson  Extradition 
ease.  The  sympathy  that  was  evinced  both  here  and  in 
England  on  behalf  of  the  fugitive,  is  of  too  recent  date  to 
be  forgotten.  Opinions  were  freely  expressed;  pubUc 
meetings  were  held;  newspapers  teem^  with  leading 
articles,  and  the  anti-slavery  views  of  their  correspondents ; 
and  even  the  judgment  of  the  court  was  anticipated*  The 
Chief  Justice  hi^d  probably  formed  a  decided  opinion  upon 
the  argument ;  for  in  deferring  the  decision  of  the  Court, 
a  few  days  afterwards,  on  account  of  one  of  the  judges  not 
having  arrived  at  a  conclusion,  he  stated  that  his  own 
mind  was  made  up,  and  he  was  then  ready,  to  express 
it.  The  following  week  the  judgment  of  the  court  was 
delivered,  in  favor  of  the  surrender  of  the  prisoner, 
McLean,  J.,  dissenting;  and  though  their  judgment  was 
neither  in  support  of  nor  against  slavery,  but  based  entirely 
upon  the  consideration  of  the  treaty  existing  between  the 
United  Stated  and  Canada,  so  strongly  pr^dioed  was 
public  opinion  that  the  popularity  of  the  bench  seemed 
Ukely  to  suffer.  But,  in  the  words  of  an  aUe  Eng^h 
ootemporary,  ''These  judges,  proof  against  unpopularity 
and  unswayed  by  their  own  bitter  hatred  of  slavery,  as  well 
as  nnsofltened  by  thdr  own  feelings  for  a  feUow-man  in 
agonising  peril,  upheld  the  law  made  to  their  hands, 
and  which  they  are  sworn  fidthfully  to  administer.  Fiat 
JusUUa.  Give  them  their  due.  Such  men  are  the  ballast 
of  nations."  The. case  was  afterwards  brought  up  before 
the  Court  of  Common  Pleas ;  and  having  been  argued  there 
on  a  technical  point  that  had  not  been  laise^  in  the  Queen's 
Bench,  the  prisoner  was  discharged.  Thouf^  no  judgment 
was  given  in  the  Common  Pleas  upon  the  broad  question  as 
to  the  right  of  the  United  States  authorities  to  the  slave, 
each  of  the  judges  was  careful  not  to  express  dissent  from 
the  decision  of  the  oUier  court  (In  re  Andenon  11 U.  C. 
O.P.) 

Ca|iada  has  never  had  a  ju^  who  so  completely  enjeyod 
the  confidence  of  the  entire  l^al  profession  as  Sir  John 
Robinson.  His  natural  aflhbility,  lia  unassumed  .dignity 
and  unruffled  temper,  made  him  not  only  revered  but  even 
loved.  By  hb  brother  judges  he  was  regarded  with 
admintion   and  no  opinion  were  they  so  anxious  toobtaiui 


or  valued  so  high.  The  proudest  of  the  bar  had  never 
to  complain  that  they  received  no  credit  at  his  hands 
for  eloquence  or  ability,  and  the  humblest  barrister  who 
occupied  the  furthest  -bench  had  never  to  murmur  that 
his  feeble  efforts  met  with  no  encouragement.  Even 
the  youngest  student  approached  him  with  respectfol 
assi^rance,  and  there  are  many  who  will  recall  with  gmteflll 
remembrance  the  kind  and  assisting  hand  he  extended  to 
them.  To  all  he  exhibited  the  same  patient  attention  and 
equality  of  temper;  and  it  was  truly  remarked  by  the 
learned  Treasurer  of  the  Law  Society,  that  during  all  the 
time  he  sat  on  the  bench,  extending  over  a  period  of  neariy 
the  third  of  a  century,  no  one  could  recall  an  unkind 
expression,  or  remember  a  single  instance  of  impatience. 
But  the  appreciation  of  his  judicial  services  was  not  con- 
fined to  the  precincts  of  the  courts.  The  whole  country 
has  borne  testimony  to  his  worth.  People  had  long  been 
accustomed  to  look  with  confidence  to  his  decisions,  to 
regard  the  purity  of  his  administration  of  justice  as  the 
foundation  of  their  liberties^  and  his  impartiality  as  the 
palladium  of  their  most  dierished  rights.  Nothing  that 
we  can  pen  will  add  to  the  unsullied  purity  of  his  char* 
aoter,  for  never  did  ermine  grace  truer  nobility.  Blameless 
did  he  preserve  the  chastity  of  his  oath.  With  no  cause 
unheard,  no  judgment  perverted,  ''  he  did  well  and  fiiith- 
fully  serve  our  Lady  the  Queeni  and  her  people  in  the  office 
of  Justice ;  he  did  equal  law  and  execution  of  right  to  all 
the  Queen's  subjects,  rich  and  poor,  without  having  regard 
to  any  peraon." 

In  the  month  of  June  last.  Sir  John  Robinsoh  took 
hfs  fiftrewell  of  the  bar.  He  wad  still  to  remain  among 
them  as  President  of  the  Court  of  Appeal,  but  the  close 
connection  that  had  hitherto  existed  between  them  was 
then  finally  severed.  He  had  seen  nearly  all  his  former 
companions  pass  away,  and  only  one  of  his  early  compeers 
was  there  to  witness  the  .dose  of  his  long,  useful  and 
eventful  career.  As  he  had  been  the  youngest  of  his 
Sovereign's  judges,  so  he  now  retired,  having  presided  a 
longer  period  than  any  Chief  Justice  before  him,  in  any  of 
the  courts  of  Her  Majesty's  dominions.  The  Bar  presented 
him  with  suitable  addresses,  and  the  Law  Society  honored 
him  with  the  most  magnificent  banquet  that  ever  took 
place  within  the  Province. 

Sr  John  Robinson  received  not  only  a  fhll  share  of 
distinction  in  his  native  oountiy-^he  gratitude  and  respect 
of  his  fisUow-colonirts  having  elevated  him  to  a  position 
second  only  to  Her  Majesty's  representative — ^but  he  also 
won  well  merited  honors  in  England.  In.  1838  he  was 
offered  a  knighthood,  which  honor,  for  private  reasons,  he 
respectfully  declined.  In  1850,  our  gracious  Sovereign  was 
pleased  to  appoint  him  a  Companion  of  the  Bath;  four 
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jean  afterwards  he  received  from  Her  Majeetj  hie  patent 
as  a  Baronet  of  the  United  Kingdom ;  and  on  his  last  visit 
to  England,  in  1856,  the  Uniyeisitj  of  Oxford  eonfeired^ 
upon  him  the  honoiaiy  degree  of  Doctor  of  Civil  Law. 

It  is  not  the  common  fortune  of  publio  men  to  have  their 
services  appreciated  daring  the  performance  of  their  labors, 
or  to  be  admitted  as  ^^  prophets  in  their  own  conntiy/' 
It  .Bappens,  however,  that  the  services  of  some  'men 
are  so  valuable,  and  their  merits  so  nniversallj  recognised, 
that  they  receive  as  it  were  by  public  acclamation  their 
meed  of  honor.  Sir  John  Bobinson  never  appeared  in 
public  without  leceiviDg  that  attention  to  which  his  virtues 
and  services  entitled  him. 

His  liteniy  attainments  were  of  no  ovdinaiy  nature. 
Accomplished  iu  ihe  dassios,  he  has  been  frequently 
known  to  choose  a  Latin  author  to  ooeupy  his  leisure 
moments  on  the  circuit  He  took  great  interest  in  science, 
and  was  eztenrivdy  read  in  philoec^hy  and  history.  He 
excelled  in  the  ease  and  d^jance  with  which  he  composed 
and  was  a  complete  master  of  every  branch  of  English  liters, 
tuie.  Some  of  his  chaiges  to  grand  juries  are  master-pieces 
in  their  way,  and  his  addresses  en  public  occssioDB  were 
lemnkable  for  their  erudition  and  dassic  beau^.  One  o^ 
the  finest  of  these  addresses  he  delivered  on  laying  the 
ibundation-stone  of  the  Provindd  Lunatic  Asylum.  It 
will  bear  fhvoraUe  oompanson  with  similar  productions  of 
the  ablest  writers,  and  its  vein  of  thought  and  purity  of 
style  can  scsicdy  be  soipassed.  His  frequent  quotations 
diowed  his  &miliarity  with  the  writings  of  the  best  poets, 
and  a  few  fragments  of  his  youthfU  productions  in  Terse 
indicate  his  taste  for  «that  attractive  literature.  He  took 
great  interest  in  studying  the  works  of  British  statesmen, 
and  the  writings  of  the  English  essayists  were  his  ddight. 

On  the  foundation  of  the  University  of  Trinity  College, 
Sir  John  Bobinson,  in  recognition  of  his  virtues  and  high 
attunments,  was  dected  Ghancdlor  by  the  unanimous  Toice 
of  its  Senate.  This  high  podtion  he  greatly  vdued,  and 
he  devoted  much  of  his  time  and  ability  in  promoting  the 
interests  of  the  institution,  to  which  he  was  warmly 
attached. 

* 

Sir  John  Bobinson's  sodd  life  exerdsed  a  great  inlin. 
ence  on  the  masses.  His  love  of  virtue,  his  abbonwiee  of 
Tioe,  and  his  avowed  enmity  to  immoralil^  and  excess, 
exereisedi  through  force  of  example,  m  undoubted  influ- 
ence for  good  on  the  minds  and  mosds  of  the  peiq(de.  The 
purity  of  his  life  was  n  pattern  to  dl,  and  his  unvaiying 
consistency  was  watched  and  imilated  by  the  pious  and 
good.  His  pivate  life  gdned  for  hiqii  if  possiUe,  »ore 
thoroughly  Uie  aflbctions  of  the  peopk,  than  even  his 
public  services. 

The  peiBOttd  appearance  of.  Sir  John  Bobinson  was 


partieulariy  attractive.  His  features  were  refined  and 
impresdve,  and  hb  open  oountenanoe,  full  of  benevdence 
and  dignity,  was  scarce  ever  clouded  with  a  frown,  or 
darkened  by  reservedness.  The  dignity  and  gracefulness 
of  his  deportment  was  noticeable  by  the  most  casud 
observer.  With  an*  entire  absence  of  aleotation,  he  had 
that  ease  of  movement,  that  refinement  of  taste,  and 
suavity  of  manner,  which  is  the  certdn  index  of  a 
w^U-bred  man:  in  foot  he  was  a  true  type  of  << nine's 
gentleman.'' 

The  leading  trait  in  Sir  John's  eharaeter  was  his  loyd 
obedience  to  the  call  of  duty.  "  Indeed,"  sdd  a  eoterapo- 
rary,  '4t  was  his  perdstent  devotion  to  duiy  that  led  to  the 
gieat  mistake  of  his  life.  Gifted  with  a  bsdthful  and 
active  mind,  together  with  a  strong  and  Vigoroos  constitu- 
tion, he  overlooked  the  great  truth,  ihat  none  ci  nature's 
laws  can  be  transgressed  with  impunity,  and  that  there  are 
boundaries  which  human  exerdon  must  strive  in  vain  to 
pass;  and  with  a  led  and  noble  sdf-devotion  which  ndther 
the  premonitory  warnings  of  disease  nor  bodily  sufiering 
could  abate,  he  weighed  down  his  earthly  tenement  by 
incessant  tdl,  and,  rather  than  seek  the  neoessaiy  repose 
which  length  of  services  permitted,  and  impdred  health 
demanded,  he  sacrificed  his  vdued  life  in  obedience  to  the 
sacred  dictates  of  oonsdei^tions  duty." 

It  is  difficult,  in  alimiled  ^ace,  to  give  a  true  estimate 
<rf  Sir  John's  character.  He  had  non^  of  those  pecnliari- 
ties  or  eooentricities  which  frequently  chaiaeteriae  the 
dispodtions  of  great  men.  The  nobility  of  his  mind,  in 
the  contemplation  of  the  realities  of  lift,  had  that  contempt 
for  the  vanities  of  the  world,  without  which  no  man  can 
be  truly  great  He  rose  dxive  ihe  sordid  appetite  of 
loving  money;  and  he  would  rather  have  saerifieed  aD 
that  he  had,  than  have  it  even  supposed  that  he  had 
gained  persond  advantage  at  the  publio  expense.  On  one 
ooession,  in  return  for  his  pvUic  services,  he  was  ofsred 
a  whole  township  by  the  Impend  Government^  but 
dedined  to  accept  it 

Sir  John  1^  the  foeu)^  of  order  and  great  method 
in  all  that  he  did.  He  was  gifted  with  remarkable 
aecuiaey  and  strength  of  memoxy;  he  was  one  of  those 
<<  who  never  foigot  anything;"  and  from  all  parts  of  the 
oountiy  he  was  frequently  qypealed  to,  to  explain  the 
relationship  of  present  affidm  with  the  distant  past 

His  manners  and  tastes  were  simple  and  unaffected.  He 
waaof  easjaooesSyoUif^ngioall,  amiaUe,  cheerful  and  in- 
structive. He  was  humble  without  ostentatioB,  complaisant 
without  dedgn,  ooorteons  without  flatlety.  His  oontnna- 
tion  was  varied  with  livdy  iUustrsdons  of  wit  and  humour. 
It  was  one  of  his  rules  never  to  speak  of  on  judicial 
mattem  in  pnUio^  and  he  had  the  hiqppy  fodlity  of  unbw- 
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thoDiog  faiB  mind  from  his  oaerooa  judicial  kbon  when 
in  the  companj  of  his  friends.  His  amusemoDts  were 
simpky  and  regulated  with  pmdenoe.  In  his  younger  days 
he  was  a  good  horsemani  and  in  kter  years  found  constant 
enjoyment  in  improving  the  garden  attached  to  his  resi- 
denoe.  Generously  hospitable,  none  enjoyed  sociability 
more  than  Sir  Johni  and  it  was  his  greatest  pleasure  to 
promote  good  humour  and  hiqipiness.  He  had  a  largely 
extended  eirole  of  friendsi  and  retained  to  the  last  the 
ittUmaey  of  his  early  associates.  He  daily  won  golden 
opinions  from  his  more  recent  aoquaintances.  He  was  not 
dognstioal  or  pertinaeieus  in  lus  private  opinions,  nor 
did  he  ever  betray  the  least  anxiety  to  lead  in  oonversa- 
tioui  or  to  disparage  the  opinions  of  othera;  at  the  same 
time  he  never  disguised  his  decided  oontempt  for  anything 
tricky,  ignoble  or  mean.  His  kind  heart  was  always 
ready  to  welcome  or  advise  a  friend,  and  his  hand  was  a^ 
all  times  open  to  nlieve  any  urgent  case  of  sufiering  or 
necessity.  With  such  pleasing  virtues,  few  could  help 
loving  him.  There  was  something  **  homespun "  about 
him :  his  geniality  of  manner,  his  amenity  of  disposition,  his 
genuine  kind-heartedness,  and  hb  downright  honesty  of 
purpose^  made  him  the  idol  of  society,  and  the  valued 
companion  of  all  who  were  honored  by  his  friendship. 
Nor  must  we  omit  the  mention  of  his  beautiful  domestic 
life.  His  home  was  a  pure  and  happy  one,  and  was 
hallowed  by  the  virtues  of  his  amiable  family.  A  true  and 
tender  husband,  a  kind  and  indulgent  parent,  a  sincere 
and  constant  friend,  he  was  endeared  ta  all  his  intimate 
aoquaintanees,  and  was  little  less  than  adored  by  Aib  mem- 
bersof  hisfiuttily. 

Sir  John  was  emphatically  a  good  man;  an  upri^t, 
Ood-fearing  Christian,  who^  by  deeds  of  piety  and  love, 
let  his  light  shine  before  men,  and  served  his  Oed  above 
many.  His  attachment  to  the  Church  of  England,  in 
whcae  prineiples  and  doctrines  he  had  received  caiefhl 
instruction,  was  deep-seated  and  unwavering.  It  was  one 
of  his  dearest  objects  in  life  to  promote  its  welfkrey  and 
establish  it  in  his  native  land.  He  honored  it  by  his  reli- 
gious exoellencies,  as  well  as  by  an  open  advocacy  of  its 
cause  in  its  temporal  struggles.  Though  he  was  uncompro- 
mising in  the  dootrines  taught  by  his  Church,  the  charity 
of  his  religious  ^^inions  extended  to  all  denominations  of 
professing  Christians.  He  had  love  without  bigotry,  seal 
without  fanaticism.  His  ideas  of  religion  wen  enlarged 
and  noble,  not  confined  to  the  preciseness  of  a  ceremonial, 
or  a  mere  profession  of  belief.  He  made  it  a  rule  never 
to  speak  iU  of  any  one,  observing  the  divine  oommand, 
'^  Love  thy  neighbour  as  thyself.^'  To  be  of  ose,  «r  to 
give  pleasure  to  his  fellow-creatures,  was  an  element  of 
Us  nataiei  and  essential  to  his  happineM.     Another 


admirable  trait  in  Sir  John's  character  was  his  strict 
observance  of  the  Sabbath.  On  that  day  he  resolved 
never  to  perform  any  secular  duty,  and,  no  matter  how  great 
was  the  press  of  business,  or  how  strong  the  temptation, 
nothing  could  induce  him  to  make  an  exception  to  this 
sacred  rule.  Indeed  the  lofty  religions  sentiment  of  Sir 
Johu. Robinson  was  the  talisman  to  hb  happiness.  It 
exalted  his  mind  above  the  vanity  of  worldly  things;  it 
endowed  him  with  a  loyalty  of  character,  an  honesty  of 
purpose,  and  an  integrity  in  the  performance  of  duty. 
Supported  by  this  sentiment,  neither  his  intercourse  wiUi 
the  world,  nor  lus  arduous  public  services,  could  dull  the 
amiability  of  his  disposition ;  nor  could  the  fatigue  of  long 
confinement,  or  the  irritability  of  pain,  ruffle  the  exquirite 
sweetness  of  his  temper. 

For  many  years  of  his  life,  Sir  John  was  a  severe  sufferer 
from  hereditary  gout.  His  last  attack,  whioh  in  the 
end  proved  fatel,  extended  over  a  period  of  nearly  six 
months,  during  which  time  he  was  frequently  subject 
to  severe  and  acute  pain.  He  bore  it  throughout  with 
singular  patience  and  hopefulness.  Early  in  Januaiy, 
contrary  to  the  express  wish  of  his  friends,  he  presided  at 
the  Court  of  Appeal,  and  on  his  return  home  persiBted  in 
preparing  his  judgments.  The  effort  was,  his  last  On  the 
night  of  Wednesday,  the  21st,  his  disease  assumed  an 
aggravated  form,  which  compelled  him  Ikdxt  moiling  to 
take  to  his  bed,  from  which  he  never  afterwards  rose.  On 
the  following  Saturday  and  Sunday  there  was  a  slight 
change  fof  the  better,  but  ou  the  Monday  the  disease  again 
assumed  a  more  serious  aspect,  and  twenty-four  hours 
afterwards  all  hope  for  his  recovery  had. vanished.  He 
died  on  Saturday,  81st  Januaty.  All  the  beauties  of  his 
Christian  graces  shone  forth  in  his  Isst  hours.  Peaceftd, 
happy  and  rerigned,  retuning  his  conscionsness  almost  to 
the  last^-Hrorrounded  by  his  own  beloved  ones,  in  whose 
sorrowful  prayen  he  calmly  joined ;  cared  for  and  soothed 
by  all  that  skill  and  tender  affection  could  bestow,  in  the 
blessed  assurance  of  a  heavenly  rest,  he  gently  resigned  his 
soul  to  Him  who  gave  it 

At  the  request  of  the  Law  Society,  and  many  influential 
eitisens  and  friends,  the  funeral  was  allowed  to  assume  a 
character  wUoh  would  permit  of  an  expreeriou  of  public 
Ibding.  On  Wednesday,  4th  February,  the  rdtoatds  were 
removed  from  his  late  lesidenoe  to  Osgoode  Hall,  to  be 
conveyed  thence  to  thciy  hst  resting-place.  The  Hall  and 
Court  were  hung  with  black,  whioh,  as  it  wound  round 
the  white  Caen  piUars,  had  a  mournful  and  impressive  effect 
Thither  were  assembled  all  chsses  of  society.  TheMiHtia 
appeared  in  full  force,  together  with  the  Officers  of  Het 
Higesty's  troops  in  garrison.  The  Clergy  of  all  denomina- 
tiotts,  the  Judges  of  tiie  Oourts,  the  Bemben  of  the  Bkr| 
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the  UniyerBitieSy  the  Counij  Counoili  the  City  Corporation, 
and  oitizenB  of  evetj  elafls,  creed  and  calling,  swelled  the 
rankfl  of  the  motinifal  procession,  in  token  of  their  last 
homage  to  his  memory.  The  weather,  thongh  intensely 
oold,  could  not  ffQppress  the  feelings  of  the  people. 
The  streets  were  thickly  lined;  every  store  Was  dosed; 
biuitiess  was  nniTcrsally  suspended,  and  black  was  htXng 
fh)m  many  of  the  windows  facing  the  streets  through  which 
the  cortege  passed.  From  the  Cathedral,  where  the  service 
was  read  to  a  densely  crowded  andience,  the  procession 
continued  its  way  to  St.  James's  Cemetery.  There  the 
last  offices  were  performed ;  the  Church  offered  one  more 
prayer;  friends  dropped  one  more  tear,  and  the  cold  earth 
dosed  over  all  that  was  mortal  of  Sir  John  Bevxrlkt 
Robinson. 

So  lived  in  honor  and  died  in  peace  the  greatest  man 
that  Canada  has  ever  produced. 
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EA8TEBN  dRCUIT. 

BOH.  CBJuv  joifioa  sftAna. 

GorawaIl.» Wednesday 18th 

Brockrille •• Tuesday 24th 

Kingston. Mondaj  80th 

Perth Wedneidaj «..••    8th 

OtUwa Taesday 6th 

L'Orignal Monday 11th 

MIDLAND  CIRCUIT. 

BON.  MR.  JUSnOS  ftAOABTT. 

Bellerille  Monday  ^  18th 

Cobonrg -..-  Tuesday —••. ; 24th 

Whitby Monday  6th 

Peterbonmf^ Tneiday 14th 

Lindsay  ...••• -•••••.••••...  Taesday  •...•• 21  at 

Pioton Taesday 28th 

HOME  CmCUIT. 
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Milton Taesday 

Barrie •••.. Monday •••••.. 

Welland... Taeodaj  .» 

Hamilton  Monday  

Niagara Monday   

Owen  Sonnd Taesday 

OXFORD  CIRCUIT. 

HON.  THX  OHIKF  JUBTIGB  OF  tTITKR  CANADA. 

Woodsto^tk.. Taesday 17th  March. 

BiaiitfofdM.M»*M ••••••«•«  Taesday  m.. •••««« MaaM  24th 

Cayaga Wednesday Ist 

Stratford.. Toesday 7th 

Barlln.......*.. Monday 18th 

Gaelph  ..•...•.•• Monday ••  20th 

Bimeoe.. Taesday 28th 

WESTERN  CIRCUIT. 

BON.  MB.  JVBTIOI  KIORABM. 

London Monday  ..••.•..•.•••.•-••••  lOCh 

St.  Thonaa Wednesdi^ 26th 

Goderioh Taesday 8l8t 

Chatham Taesday 14th 

Samla .......m  ......  Taesday 2l8t 

Sandwioh... Taesday 28th 


« 

« 


siavBD. 
ApriL 

u 
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HON.  int.  JWttOM  CONNOa. 

Citj  of  Toronto. Monday 

York  k  Peel Monday 


16th  March. 
18th  ApriL 


JUDGMENTS 
QUEST'S  BSNCH. 
'     tYsseat;  MoLbah,  C.  J.;  HaoAmTT»  J.;  CoaxoB»  J. 

Ibbroary  Tt  18SB* 

Darling  t.  WelUr, — Held,  that  a  mere  retainer  doee  not  bind  sa 
attorney  to  register  and  re-register  judgments.  Rale  abeolate  to 
enter  non-sait  * 

Winitr  ▼.  JCnnm.— Bale  abeolate  for  new  trial  ea  paymtnt  of 
oosts  within  a  month,  else'non-salt. 

Cornwall  v.  Oault. — Rale  abeolate  for  new  trial  Costs  to 
abide  the  eveiit. 

Jmkmt  T.  jDms. — ^Bale  abeelBte  te  eater  aoB-eolt 

fbrtmie  T.  Ooekbmm — JadgiMBt  nan  0b§ianU  on  seeeiid  Issae. 

Th€  Queen  ▼.  Canoin.—'Meld,  that  on  an  indiotment  for  man- 
sladghter  in  the  short  form  giren  by  the  Legislatare,  not  in  terms 
ehaiwing  an  assanllt  there  eaa  be  bo  eoiiTietloii  fsr  an  assaolt 
Conriotion  qaashed. 

The  Queen  t.  Shuttlewtrtk. — Conrietton  affirmed. 

Crai^  T.  Sbwffi.— Rale  niei  discharged. 


Present:  MoLbav,  C.  J.;  HAGAaTT,  J. ;  CoHNoa,  J. 

lfanh2.1S6L 

Lomat  ▼.  Britieh  AmeHcan  Ineuranee  Co, — ^Yerdict  to  be  entered 
for  defmdants  on  the  second  plea,  let  plea  and  repliestioa  to 
the  second  plea  bad  on  demarrer.    Rale  absolate. 

Provieional  Cornoration  Countif  of  Brute  t.  Cromar.T-^adgmsnt 
for  defendant  on  demarrer,  and  rale  mn  for  new  trial  discharged. 

Boberteim  t.  I^eemam, — Judgment  for  deftodaat  on  special  ease, 

OUee  T.  IfJUteiy.— Jadgmeat  for  defaadaat  on  demarrer. 

Jhe^er  t.  iWOir.— Rale  absdate  for  new  trial  withoat  ooeta. 

Cataragui  Bridge  Company  t.  Holeomb. — ^Rale  niit  ^schacs*d. 

ffenderekoU  t.  MenderehotL'^UvXt  ameaded  by  directing  new 
trial  npon  payment  of  costs. 


Preseat:  MoLbav,  C.  J. ;  HaoanTr,  J. ;  Coinroa,  J. 

Uanltl, 

Oemmld  ?.  B^kert^Seld^  that  after  a  retam  of  nulla  bona  to  a 
fi»  /a.  goods,  issaed  to  the  eoanty  in  which  the  Tcnae  is  laid 
plaintiffmay  issae  at  once^/a.  lands  to  other  ooanUee,  bat  cannot 
issae  a  fi,  fa.  goods  to  a  different  coaaty,  and  make  a  aeisare  ia 
that  eoanty,  cononrrently  with  the  issae  ot  nJL/a.  lands  to  &ai 
eoanty.    Rale  absolote  withoat  costs. 

Colgan  T.  Aydm.— Rale  niei  for  new  trial  discharged. 

JBoin  T.  XaiA«r.— Rale  absolate  for  new  triaL  Costs  to  abide 
the  erent. 

Qttjfner  el  air.  SaiL—Rult  niei  granted. 

Bkahley  t.  A«to«.— Verdict  redaced  to  $2,20a 

Bledkley  t.  Baeton.  — Jadgment  for  plmntiff  on  demnxrer* 
McLeaa*  €.  J.,  dubitante. 

Irurin  T,  iivroAaei.— Role  absolate  for  new  trial  on  paymeat  of 
costs. 

Murray  t.  JfeCar/y.— Rale  discharged. 

Begina  t.  2>(ii0m.— ConTiotion  affirmed. 

OanUn  t.>iSIp«.— Rale  absolate  for  new  triaL  Costs  to  abide 
the  CTcnt. 

Buffalo  and  Lake  Ewon  Railway  Co.  t.  Asumvw^— 9«^ 
niei  granted. 
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COMMON   PLBA8. 
Preseat:  Bbapsb,  G.  J.  ;  Mobbisov,  J. 

March  2»  1868. 

BuUen  t.  ifooifie.— Judgment  for  sheriff  and  bis  deputy,  but  for 
plftintiff  Against  remaining  defandants. 

Held^  that  an  ex  parte  order  to  oommit  a  judgment  debtor,  though 
a  jnstifioation  to  a  sheriff,  is  no  justification  to  plaintiffs  or  their 
attorney. 

Baldwin  v.  BlUott. — ^New  trial  on  payment  of  ooets. 

AUan  ▼.  /ltA«r.— Bnle  disoharged. 

MeAljfme  t.  Townth^  of  Bi^/rid,—B,u\t  absolute  on  payment  of 
oosts. 

Munn  r,  Oalbraith.^fLaU  discharged. 

Kaleiff.  Danatdnm  ei  oi.— If  plaintiff  elect  to  take  verdict  for 
9100,  appeal  dismissed,  otherwise  allowed. 

Bender  t.  ./Mc^^Bule  discharged. 

Thompton  t.  ^a^ofMr.— Rule  absolute  without  costs. 

B^,  T.  Piarea.— Defendant  oonricted  for  oelebratlng  a  marriage 
after  having  been  expelled  from  the  church,  and  while  defendant 
was  not  a  clergyman.    Conviction  held  good. 

McKay  v.  ira^ir«.-*Appeal  allowed  as  to  new  trial. 

Wkyte  V.  JRM.-«Appeal  allowed  and  a  nonsuit  entered  in  court 
below. 

Simpeon  v.  CamUj^  ef  Lmeoin.-^nuit  aboolute  to  quash  by-law. 

Maynafdy,  C^am5l«.— Rule  absolute  to  set  aside  nonsuit 

Smith  V.  Evans. — Rule  absolute  for  new  trial  without  costs. 

MatthetPion  v.  Henderson, — Judgment  on  demurrer  for  defend- 
ant on  4th  and  6th  pleas ;  for  plaintiff  on  6th,  7th  and  8th  pleas. 
Iicave  gifcn  to  plaintiff  te  amend  on  payment  of  coste. 

Crawford  v.  Beard, — Judgment  for  defendant  on  demurrer. 

Smith  V.  ITam^r.— Rule  absolute  for  new  trial  without  costs. 

Thompson  v.  Crawford, — ^Rule  absolute  to  set  aside  nonsuit  and 
eater  verdloi  for  iUI5. 

Phdpi  V.  Wilson, — ^Rule  absolute  for  new  trial  on  payment  of 
oosts. 


Present :  Dkapbb,  C<  J. ;  Riokabds,  J. ;  Mobbisoit,  J. 

]ittcli7,18e8. 
The  Queen  ▼.  Port  Hwron^  Whitby  and  Scugog  BaUwry  Co. — 
Rule  granted  to  the  agent  of  the  Attorney  General. 

Hodgins  v.  Hodgins, — Rule  to  reduce  verdict  by  the  sum  of 
£89  9s.  Id.     (Richards  dissentiente.) 

Henneher  v.  British  America  Assurance  Company, — Judgment 
for  plaintiff  on  demurrer  to  2nd  and  6th  pleas :  judgment  for  do- 
fen<uints  on  demurrer  to  replication  to  third  plea.  Rule  absolute 
to  enter  nonsuit,  on  application  of  Gait,  Q.G.,  made  rule  to  enter 
nonsuit  instead  of  ve^ict  for  defendants. 

Crooks  V.  Dickson, — Judgment  for  plainUff  on  demurrer. 

Cornell  v.  Power. — ^Rule  for  new  trial  discharged. 

McOuffiin  V.  ByaU, — ^Verdict  for  defendant  on  Ist,  6th  and  7th 
^eas:  verdict  for  plaintiff  on  other  issues.  Damages,  $908. 
Wood  obtained  a  rule  nisi  to  enter  judgment  for  plaintiff  on  issues 
found  for  defendante  non  obstante  veredicto.  Rule  to  enter  for 
judgment  non  obstante  veredicto  discharged.  Riohabds,  J.,  dis- 
senting. Defendant  obtained  rule  to  reduce  verdict  The  other 
rule  Mug  discharged  unnecessary  to  express  any  opinion  as  to 
this  i:ule.  Richards,  J. — I  think  the  plaintiff  entitled  to  recover, 
notwithstanding  the  verdict  for  the  defendant 

Turner  v.  Corporation  of  Brantford, — Judgment  for  the  defend- 
ante on  demurrer  to  2nd  plea. 

Cochrane  v.  Commissioners  of  Peterborough  Town  Trust, — Appeal 
allowed,  and  judgment  entered  for  the  defendante  on  demnrreri 
on  ground  that  defendante  are  sued  as  a  corporatton,  and  should 
have  been  sued  as  trustees. 

Be  Bright  v.  City  of  Toronto. — Rule  discharged  with  costs. 


Ex  parte  David  Mason  and  Church.  Rule  absolute  for  a 
mandamus. 

Snider  v.  Snider. — ^Rule  absolute  to  reduce  damages  to  Is. 

Buck  V.  ifeCbtfiim.*— Judgment  for  tenant  on  first  plea  and  for 
demandant  on  second  plea. 

McKay  v.  Bayner  et  oZ.— •Rule  absolute  on  payment  of  coste. 

Huntingdon  v.  Z«/f.^Rule  absolute  for  ii^unction. 

Shaw  V.  Morton. — Stands. 

Bank  of  Upper  Canada  v.  Orand  Trunk  BaUway  Co, — Stands. 

B0g.  V.  Corporation  of  Paris.'^'Btaiida  for  judgment  in  term. 

Beg.  V.  ybrlhem  BaUway  Co. — Stands  for  judgment  in  term. 

SELECTIONS. 

SELECTIONS   FROM    OLD    REPORTERS  AND   TEXT 

WRITERS. 

In  *'The  Epistle  Dedicatory ''  to  Oroke's  Beporte,  Sir  fiar- 
bottle  Obimston  writes  of  the  reporter,  his  father-in-law,  that 
he  was  continued  a  judge  of  the  Court  of  King's  Bench,  "  till 
a  certiorari  came  from  the  great  judse  of  heaven  and  earth, 
to  remove  him  from  a  haman  benoh  of  law  to  a  h«avanly 
throne  of  gloiy.'' 

The  gravity  of  the  poor  laws  was  enlivened,  and  the  sterility 
of  settlement  oases  agreeably  refreshed,  by  a  catch  introduced 
by  Sir  James  Burrow  into  ilie  report  of  Bex  v.  Norton 
(Burr.  124).  The  reporter  says,  "  I  do  not  find  the  case  of 
Shadwell  and  8i.  John*»  Wapping  (which  had  been  cited  in 
the  argument)  in  any  printed  book  or  manuscript.    But  I 

guess  it  to  be  the  same  case  which  I  have  heard  reported  in 
le  form  of  a  oatoh,  to  the  following  effect  (if  my  memory 
serves  me  right) : — 

''A  Woman  having  a  Settlement, 
Married  a  Man  with  none ; 
The  Qaestion  was,  he  being  dead, 

'  If  that  she  had,  was  gone.' 
Quoth  Sir  John  Pratt  •~^*B»t  Settlement 

SusFBNniD  did  remain 
Livinff  the  husband :  but,  him  dead, 
.  It  <u»th  fwive  again.' " 

Choeus  of  Puisne  Judges. 

Living  the  Husband ;  But,  him  dead. 
It  <M>th  revive  again. 

The  case  of  The  King  v.  Burford  is  thus  reported  in  Yentris 
(1  Vent.  16)  :— 

"  He  was  indicted,  for  that  he  soandolose  k  contompuose 
propalavit  k  publicavit  verba  sequenta,  vis. :  That  none  of  the 
justices  of  the  peace  do  understand  the  statues  for  the  Excise, 
unless  Mr.  A.  B„  and  he  understands  but  little  of  them ;  no, 
nor  many  parliament-men  do  not  understend  them  upon  the 
reading  of  them.  And  it  was  moved  to  quash  the  indictment 
for  that  a  man  could  not  be  indicted  for  speaking  such  words ; 
and  of  that  opinion  was  the  court :  But  Uiey  said  he  might 
have  been  bound  to  his  good  behavioar. " 

Words  spoken  of  an  attorney,  "Thou  canst  not  read  a 
deolaration,"  per  qoot,  &c.  Tbx  Court.  The  words  are 
actionable  though  there  had  been  no  special  damage ;  for  they 
speak  him  tp  be  ienorant  in  his  profession,  and  we  shall  not 
intend  that  he  had  a  distemper  in  his  eyes,  &e. — Judgment 
was  given  for  the  plaintiff  (Jonu  v.  P^Aoel^  1  Mod.  272.) 

^  One  of  the  oases  in  Littleton,"  says  Mr.  Wallaoe  (Th#  B^ 
porters,  3d  ed.  193,)  '*  would  present  but  a  ))ad  idea  of  tb0 
manners  at  Oxford,  in  1625.    We  find,  at  least  the  Prinoipal 
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of  St.  Mary's  Hall  libelling  one  of  the  Masters  of  Art,  and  a 
Commoner  of  the  same  Hall,  *pur  ceo  que  il  appel  luy  Red 
Nose,  Mamsey  Nose,  Copper>nose,  Knare,  Raseal,  and  Base 
Fellow,  et  atOtta  worda  iwn  dieaonatU^  (Ralph  Bradwell's 
ease,  Lit  d). 

"  Another  ease  speaks  as  ill  of  the  behaTioar  of  oommanioants 
in  those  days  of  iAdrohbishop  Land.  The  Rererend  Ms.  Burnet 
snes  one  Symons  in  the  High  Commission  Coart,  *pur  cea  we 
oppd  luy  foci  en  leglUe  etdii  a  hit  Sirrah  I  Sirrah!'  and  be- 
eause,  moreorer,  he,  Bnmet,  being  Ticar  there,  Symons^  at 
Whitsuntide,  after  the  Communion  was  ended,  took  the  eup 
and  drank  all  the  wine  that  was  left :  and  that  when  Mr. 
Burnet  took  the  cup  from  him  '  Symous  violently  reprise  oea 
hore  de  cea  maina  arriere  in  facie  Eocleaice  devant  que  lea  pariah- 
lonera  J\ieroni  iona  dehora  UgliaeJ  It  is  ourious  and  perhaps 
worth  noting,  that  the  court  decided  that  all  the  wine  that  was 
left  after  the  communion  belonged  to  the  parson.  The  same 
declaration  will  be  found,  I  beUcTe,  in  the  rubric  to  the  Book 
of  Common  Prayer,  printed  in  the  time  of  Charles  II.  It  shows 
the  doctrine  of  that  day,  though  at  present  a  special  and  more 
rcTerent  proTisioa  is  made  for  the  case,"  (Burnet  v.  Symons 
Lit.  154). 

In  an  appeal  of  death,  the  defendant  waged  battel,  and  was 
slain  in  the  field ;  jret  judgment  was  given  that  he  should  be 
hanged,  which  the  judges  said  was  sitogether  necessary,  for 
otherwise  the  lord  oould  not  have  a  writ  of  escheat,  (Co.  LitL 
390,  n.) 

An  English  monk  goes  into  France,  and  there  becomes  a 
monk ;  yet  is  he  capable  of  any  grant  in  England,  because 
such  profession  is  not  triable,  and  also  because  all  profession 
is  taken  away  by  statute,  and  by  our  religion  holden  as  void, 
(Ley's  case,  2  Roll.  43). 

It  is  a  rule  of  law,  that  idem  non  proteai  eaaeagana  et  paUena  ; 
and  therefore  a  man  cannot  present  himself  to  a  benefice,  nor 
sue  himself.  So  no  man  can  summon  himself;  and  therefore 
if  a  sheriff  suffer  a  common  recovery,  it  is  error,  because  he 
cannot  summon  himself,  (I>7er,  188  a ;  Owen,  51).  A  man 
cannot  be  both  judge  and  party  in  a  suit;  and  therefore  if  a 
judge  of  the  Common  Pleas  be  made  judge  of  the  King's  Bench 
though  it  be  but  hoe  vim,  '  it  determines  his  patent  for  the 
Common  Pleas ;  for  if  he  should  be  Judge  of  both  Benches 
together,  he  should  control  his  own  judgment ;  for  if  the  Com- 
mon Pleas  err,  it  shall  be  reformed  in  the  King's  Bench, 
littleton,  Chief  Justice  of  the  Common  Pleas,  made  Lord 
Keeper,  yet  continued  Chief  Justice.  So  Sir  Orlando  Bridge- 
man  was  boUi  Lord  Keeper  and  Lord  Chief  Justice  of  the 
Common  Fleas  at  the  same  time,  for  these  places  are  not  in- 
consistent, (1  Sid.  338,  365).. 

If  one  that  is  seised  jn  fee  of  an  orchard,  makes  a  feoffment 
of  it  to  J.  S.,  and  ^oes  into  the  orchard  and  cuts  a  turf  or  a 
twig,  and  delivers  it  in  the  name  of  seisin  to  the  feoffee  over  a 
waU  of  the  same  orchard,  the  feoffee  then  being  on  other  land 
not  mentioned  in  the  feoffment,  thb  is  a  void  livery,  (2  Roll. 
6,  pL  5).  As  to  when  a  man  shall  give  and  take  by  his  own 
livery,  see  Perkins,  s.  205. 

An  infant  brought  an  aolton  of  tcespase  by  her  guardian ; 
the  defendant  plmds  that  the  plaintiff  was  above  sixteen  years 
old,  and  agreea  for  sixpence  in  hand  paid,  that  the  defendant 
have  license  to  take  two  ounces  of  her  hair ;  to  which  the 
plaintiff  demurred  ;  and  a^'udged  for  her,  for  an  infant  can- 
not license,  though  she  may  agree  with  the  barber  to  be  trim- 
med, (Scroggan  v.  SUwardaon^  3  Keb.  369.) 

A  woman  shook  a  sword  in  a  cutler's  shop  a^nst  the 

Iilaintiff,  being  on  the  other  side  of  the  street ;  and  in  trespass 
or  assault  and  battery,  there  was  a  verdict  of  the  assault  and 
not  guilty  of  the  battery.  It  was  prayed  to  give  no  more  costs 
than  damages,  and  so  granted;  which  was  noble,  (£fon^T. 
Newman^  3  Keb.  283). 


The  following  is  the  charter  given  by  William  the  Conqueror 
to  Norman  Hunter :— 

I  William  the  third  year  of  my  reign 

Give  to  Uiee  Norman  Hunter 

To  me  that  are  both  leef  and  dear 

Hie  Hop  and  the  Hopton 

And  all  the  bounds  up  and  down 

Under  the  Earth  to  Hell 

Above  the  Earth  to  Heaven 

From  me  and  mine 

To  thee  and  thine 

As  good  and  as  fidr 

As  ever  they  were 

To  witness  that  this  is  sooth 

I  bite  the  white  wax  with  my  tooth 

Before  Jog  Maud  and  Margerie 

And  my  youi^st  son  Henry 

For  a  bow  and  a  broad  arrow 

When  I  oome  to  hunt  upon  Yarrow.  * 

A.  the  attorney  of  J9  brought  an  action  against  C  for  saying 
to  J9.  **  Your  attorney  is  a  bribing  knave,  and  hath  taken 
twenty  pound  of  yon  to  cosen  me.''  Judge  WABBumtoN  held 
the  words  not  actionable,  for  an  attorney  cannot  take  a  hribe 
of  his  own  client;  but  Hobabt  said  he  might  when  the  re- 
ward exceed  measure,  and  the  end  of  the  oanaa  of  reward  is 
against  justice ;  as  if  he  will  take  a  reward  to  raae  a  record, 
£1^  And  Hobabv  says,  afler  he  had  spdkAi,  Justice  Wab- 
BUBTON  said  that  he  began  to  stagger  in  his  opinion,  so  that 
the  plaintiff  had  judgment,  (Hob.  8,  9;  and  1  Roll,  53.) 

DIVISION    COU  RT8. 

TO  00&R1SSF0NDBIIT3. 

JOL  CbwwMiiipaffowt  on  Ac  mUmC  ^  AMMm  Onvlt,  «p  iWnte  i 
IKvM6»CbMi«,ar««iAi(air«lol«adtff«HB(l  U>**Th€Miiaar»^f(M 
Barrtt  But  Offlea" 

JSk  tihm'  CbmmnmieaHont  mt$  ct  hUktHf  !•  bt  adihwmi  U  '^Tki 
LawJaurmd,  Aronfa." 

THE  LAW  Aim  FBACTICE  OF  THB  UFFSB 
CANADA  DIVISION  COTJ&TS. 

(QmHmud  fnm  page  82.) 
BAILIFF'S  ASSISTANTS. 
There  is  no  proYision  in  the  statute  anthoriring  hoilifi 
to  appoint  deputies.  If  the  right  to  appmnt  waa  s  ques- 
tion to  be  determined  on  oommon  law  gsoonda  merely^  the 
bailiff  would  probably  be  held  to  haTe  the  power;  for,  as 
already  observed,  the  general  rule  with  regard  to  all  minis- 
terial officers  is,  that  they  may  appoint  deputies.  But  the 
express  provision  enabling  clerks  to  do  so,  plainly  implies 
that  bailiff!  are  not  authorized  to  exercise  any  such  power. 
Both  clerk  and  bailiff  are  n^inisterial  officers;  but  to  a 
certain  extent  the  Legislature  may  be  supposed  to  have 
trusted  the  priacipala-— derk  and  bailiff — ^in  the  exeoution 
of  both  offices,  making  apeoial  provision^  however^  in  the 
case  of  the  clerk  that  the  duty  of  his  office  might,  on  cer- 
tain contingencies^  be  executed  by  deputy.  A  bailiff; 
doubtlees;  may  call  in  assistance;  when  neoeasary;  in  the 
exec^tion  of  his  duty ;  and  every  such  assistant;  acting 
under  the  direction  of  his  principal;  will  be  within  the 
protection  of  the  statute,  and  be  held  in  law  to  be  the 
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principal's  deputy  (though  not  deputy-bailiff)  while  doing 
any  particular  act — as  in  securingy  keeping  possession  of 
property  seised,  or  the  like,  under  the  bailiff's  direction. 
Indeed  such  assistants  are  recognized  in  several  sections  of 
the  statute.  Section  195  provides  that  no  action  is  to  be 
brought  against  a  bailiff,  «  or  against  any  person  acting  by 
his  ordera  and  in  his  aid)''  &o. ;  and  in  sections  184, 196  and 
197  assistants  are  referred  to.  It  does  cot  appear  essential 
to  due  serrioe  of  the  ordinary  summons,  to  iq>pear  that  it 
should  be  made  by  the  buliff  of  the  court,  if  duly  served 
by  any  literate  person,  it  is  apprehended  it  would  be  suffi- 
cient, though  no  charge  could  be  taxed  for  the  service  or 
mileage,  unless  effected  by  an  authorised  person.  In  prac- 
tice it  is  not  unusual  to  appoint  a  person  a  bailiff  (pro  hoc 
vice)  to  effect  a  particular  service,  where  the  circumstances 
warrant  such  acourse;  and  in  that  case  the  regular  expense 
of  service  would  be  chargeable  in  ihe  usual  way.  But  all 
process  of  execution  and  warrants  must  be  executed  by  the 
bailiff  personally. 


OOBBBSFONDSNGI. 


2b  the  Sd&ora  of  ike  Law  JounmaL 

QxNTLEMXK, — ^Tour  solntion  of  the  two  following  points  no 
doubt  would  be  of  interest  to  year  readers,  as  they  are  cases 
that  frequently  oeoor,  and  recently  came  up  in  my  conrt 

Say — ^Attachments  are  got  out  against  an  absconding  debtor, 
fourteeu  days  before  thesitting»  of  the  court.  Of  course,  pursu- 
ant to  the  act,  judgment  could  not  be  given  the  first  court,  there 
not  being  thirty  days  before  the  court.  A  creditor  has  a  claim 
of  three  dollars  against  the  absoondiDg  debtor,  which  is  too 
small  a  sum  to  get  an  attachment  on  ;  bat  as  the  amount  does 
not  require  personal  service,  sqes  his  claim  in  the  ordinary 
way,  and  gets  service  by  having  the  summons  left  with  the 
debtor's  wife.  Court  sits ;  and  the  plaintiff  gets  his  judgment 
for  three  dollars ;  has  an  execution  issued,  and  orders  the 
bailiff  to  seise  and  sell  the  goods  he  holds  by  virtue  of  the 
attaehment  As  the  attaching  parttea  have  as  yet  no  judg- 
ments, should  the  bailiff  sell  and  satisfy  the  three  dollars 
claim  or  wait,  and  let  that  claim  come  in  pro  rata  with  the 
attachments ;  or  should  the  claims  under  the  attachments  take 
priority  over  the  execution  ? 

Again:  A  creditor  sues  out  an  attachment  against  an 
absconding  debtor.  The  bailiff  finds  perishable  property, 
wIMi  he  takes  to  the  derk.  The  creditor  orders  the  clerk  to 
sell  the  goods.  The  derk  asks  for  indesukiiy.  Creditor  can- 
not procure  sattsfoclory  security.  To  keep  the  property  nntil 
the  sittings  of  the  court  would  cost  more  than  the  value  of  the 
property.    What  disposition  of  the  property  can  the  clerk 

make? 

Yours  truly, 

Cunx  6th  Division  Coubt  Co.  NoxroLX. 


him  according  to  the  requirements  of  the  statute.  These 
goods  are  in  the  custody  of  the  law  for  a  certain  purpose,  and 
would  not  be  liable  to  seisure  under  "  the  three  dollar  execu- 
tion,'' nor  could  the  execution  creditor  in.  that  suit  share  pro 
rata. 

The  attaching  creditors  would,  we  think,  take  priority.  If 
the  claim,  with  costs,  came  to  $4,  possibly  the  judgment 
creditor  might  sue  out  an  attachment  upon  the  judgment  and 
come  in  for  a  share.  The  words  in  sec.  199  are,  any  person 
indebted,  Ac.,  "  or  upon  any  judgment.^ 

The  provisions  of  section  213  leave  it  optional  with  the 
derk  to  require  security,  or  to  sell  without  it.  In  the  case 
put  we  think  it  would  be  adrisable  for  the  clerk  to  sell  the 
goods.  The  original  fault  would  lie  with  the  bailiff,  who 
ought  not  to  seise  perishable  goods  without  a  bond,  as  required 
by  and  upon  the  conditions  mentioned  in  sec.  214.] — ^Eds.  LJ. 


Sabnia,  February  18, 1868. 
Th1heEdUar9oftheIawJi9wnaL 

QiiiTU]ixH,---There  appears  to  be  condderable  doubt  as  to 
the  ccBstmction  of  sees.  101  and  102, 22  Yio.  cap.  19.  I  take 
the  liberty  of  addressing  you  and  requesting  your  opinion  on 
the  subject.  As  it  is  a  question  of  general  interest  to  those 
practising  in  the  court,  I  am  persuaded  you  will  kindly  ^ve 
it  an  insertion  in  your  next  issue. 

Qtuere^ls  not  the  102nd  section,  22  Vic.  cap.  19,  explana- 
tory of  lOlst  section ;  and  if  so,  has  the  judge  power  to 
examine  the  plaintiff  to  a  suit  where  the  opposite^party  objects, 
and  where  the  amount  claimed  exceeds  $8. 

I  remain,  yours,  Ac., 

XiHaunmx. 


[€h>ods  when  seised  under  attachment,  are  properly  handed 
over  to  the  custody  of  the  derk  of  the  court,  and  are  held  by 


[We  think  the  judge  has  the  power  in  every  case  to  exaipiuo 
the  parties,  but  that  such  power  should  be  sparingly  exercised, 
or  be  confined  to  cases  in  which,  from  their  nature,  there  is  a 
poverty  of  unexceptionable  evidence,  yet  still  sufficient  to  raise 
a  presumption  when  the  parties'  oath  is  taken  to  supplement 
it]— Eds.  L.  J. 


THB^FFECTIVB  WORKINQ  OF  THE  DIVISION 

COURTS. 

We  have  received  a  long  communication  ftom  a  writer 
who  speaks  upon  ^  an  experience  of  over  twelve  years  in 
the  Division  Courts.'^  He  desires  to  see  some  general 
supervision  as  to  their  mode  of  working,  *^  which  would 
place  the  practice  and  administration  of  law  and  justice,  in 
what  was  intended  for  an  almost  domestic  and  poor  man's 
tribunal  in  the  different  localities,  upon  a  uniform  plan." 
And  as  a  matter  of  fact  he  asserts  *'  that  the  plan  of  pro- 
cedure is  not  uniform,  or  else  those  who  work  in  those 
Courts  do  not  all  work  to  the  plan.'' 

With  all  respect  for  our  correspondent,  we  entirely  dis- 
agree with  his  views  as  to  a  remedy  for  the  alleged  evil. 
The  Divimon  Court  system  contains  m  itnlf  ample  power 
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to  remedy  evils  of  the  kind  and  to  secure  nniformitj  of 
procedure.  It  is,  do  doubt,  very  difficult  to  secure  com- 
plete uniformity  on  all  points,  when  some  thirty  function- 
aries are  engaged  in  administering  a  particular  law,  with 
the  aid  of  some  five  hundred  ministeriid  offioeip,  and  when 
each  uf  the  thirty  functionaiies  act  so  far  independendy 
that  the  one  is  not  legally  bound  by  the  deeisiou  of  another. 

But  has  uniformity  been  earnestly  studied  7  We  fear 
that  earnestness  amongst  officials  is  rather  a  rare  virtue, 
otherwise  we  might  naturally  suppose  that  those  who  have 
public  duties  to  perform  would  be  anxtout  to  have  all  the 
aid  possible  in  fitting  themselves  for  the  discharge  of  those 
duties.  And  without  just  now  referring  to  other  helps,  we 
cannot  but  feel  surprised  that  no  conference  of  the  ooun^ 
judges  (as  amongst  the  assistant  barristers  in  Ireland)  has 
taken  place  for  yean,  at  whic)i  matters  of  procedure  could 
be  discussed,  the  younger  officeis  benefiting  by  the  matured 
experience  of  their  senior  brethren,  and  all  deriving  advan- 
tage from  the  inter-communication  of  views  and  opinions. 
No  one  but  the  ignorant  man,  or  one  pufied  up  by  vanity, 
can  be  indifferent  to  what  has  been  urged  or  done  by  others 
situated  as  he  himself  is,  under  circumstances  similar  to 
those  upon  which  he  may  at  any  time  be  called  upon  to 
dqliberate  and  act;  and  only  the  blockhead  would  despise 
the  advantages  to  be  gained  from  free  discussion  amongst 
experts  on  a  subject  of  common  interest  to  all. 

The  same  remarks  apply,  though  not  with  the*  same 
force,  to  all  subordinate  officers.  The  expense  of  such  a 
conference,  say  once  in  a  year  or  once  in  two  yean,  would 
be  very  trifling,  and  we  cannot  help  thinking  that  there  is 
a  little  supineness  in  quartera  where  it  should  not  exist,  or 
such  meetings  would  have  taken  place. 

But  then,  it  may  be  said,  there  is  a  Board  of  Judges 
appointed  to  settle  conflicting  points,  and  from  time  to 
time  to  frame  guiding  rules  for  procedure.  This  b  veiy 
true,  but  a  general  conference  would  also  be  of  infinite 
value,  and  enable  aU  to  profit  by  the  knowledge  and  ex- 
perience of  each.  We  have  heard,  moreover,  no  general 
desire  expressed  for  a  meeting  of  the  Board  of  Judges — 
some  perhaps  not  desiring  to  be  fettered  by  rule,  preferring 
the  arbitrary  exercise  of  individual  humour ;  othen  fearing 
a  ruling  on  various  points  would  show  the  pnctice  sanc- 
tioned by  them  to  be  wrong ;  and  othen  again  perfectly 
indifferent  to  the  matter,  only  anxious  to  go  through 
business  as  easily  as  possible,  without  one  thought  or  aspi- 
ration towards  efficiency  and  improvement  in  the  system 
with  which  they  are  connected. 

Whatever  the  causes  of  indifference,  it  must  eventually, 
if  continued,  load  to  evil  results ;  people  will  not  sepante 
the  system  from  its  administmtion,  and  confounding  both. 


or  rather  judging  of  one  by  the  other,  will  at  some  day  be 
attacking  the  system  itself)  and  seek  to  replace  it  by  some- 
thing else.  It  is  certainly  a  good  rule  not  to  argue  et  abusu 
c(mtra  utum,  but  those  who  suffer  through  want  of  uniform 
and  proper  administration  will  be  inclined  to  adopt  Pope's 
idea  touching  administrative  value,  and  say— > 

For  fomu  of  Gtoremment  let  fools  contest, 
WlMte'r  is  beet  Administered  Is  best, 

and  admit  the  truth  of  Bacon's  axiom  :  <<  The  life  of  th^ 
laws  lies  in  the  due  execution  and  adminutration  o/them" 

We  put  these  considerations  very  strongly  before  our 
readen,  particularly  officen  of  ihe  courts.  If  there  be 
but  a  tithe  of  truth  in  the  allegations  of  our  correspondent, 
and  which  wiU  form  material  for  remark  in  several  num- 
ben  to  come,  there  is  a  criminal  indifference  to  what  is 
right,  or  positive  ignorance,  in  more  than  one  quarter  from 
which  better  things  might  be  expected.  For  oursdvcB,  we 
shall  not  hesitate  to  speak  out  when  fects  properly  authen- 
ticated, coming  from  an  unprejudiced  quarter,  are  laid  be- 
fore us.  We  believe  the  Division  Court  system  to  be  ad- 
mirably adapted  to  the  purposes  for  which  it  was  designed, 
and  that  where  real  tangible  evils  exist  the  feult  is  due  to 
administration,  mal-administntion  or  feeble  adminiatntbo, 
and  not  to  the  law  itself  (though  we  are  willing  to  admit 
that  there  is  some  room  for  improvement  in  detail).  To 
be  consistent,  therefore,  we  can  give  no  uncertain  sound 
when  doings  are  exposed  which  are  calculated  to  bring  the 
system  into  disrepute. 

The  Law  Journal  bases  its  claims  to  usefulness,  so  far 
as  the  Division  Courts  m  concerned,  in  no  small  part  on 
the  advantages  it  offera  as  a  channel  of  communication  for 
what  passes  and  is  decided  in  all  the  courts,  and  because 
it  enables  judges,  clerks  and  bailiffii,  to  know  what  is  done 
in  other  counties,  as  well  as  affords  a  field  unsullied  with 
political  prejudices  in  which  subjects  of  interest  and  im- 
portance can  be  suggested  atfd  discussed,  and  knowledge 
advanced  and  error  dissipated. 

Our  columns  have  always  been  open  to  just  complaints, 
and  to  information  or  suggestions,  from  practitioners, 
officen  and  othen,  on  matten  within  the  scope  of  the 
publication ;  and  thus  to  some  extent  our  official  and  other 
readen  have  had  the  advantage  of  a  monthly  confennee 
and  the  .friendly  light  of  infonaiatioQ  on  difficult  or  com- 
plicated points,  from  all  parts  of  Upper  Caaada.  We  have 
not  received,  it  is  true,  all  the  aid  we  ought  to  have 
expected,  seeing  that  the  county  judges  in  Upper  Canada 
expressed  themselves  favourable  to  the  undertaking  some 
eight  yean  ago — "  recognizing  in  the  plan  of  publication 
a  source  of  great  public  utility  in  advancing  the  eound 
adminiitration  o/jtutice  in  courts  which  from  their  local 
character  so  immediately  comprehend  the  interests  evolved 
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from  the  masses  of  a  peculiarly  industrious  and  progressiye 
people." 

Such  assistance  as  we  have  received  we  would  gratefully 
acknowledge,  but  regret  that  not  more  than  four  or  five  of 
the  judges  are  to  be  numbered  amongst  those  who  assisted 
us  with  materials  for  this  work  of  "  public  utility/' 

It  has  ever  been  our  aim  to  turn  the  informatioii  and 
assistance  given  to  the  best  possible  account,  to  enable 
subordinate  officers  to  act  with  confidence  and  safety  in  the 
discharge  of  their  duty,  and  to  secure  uniformity  as  well 
as  soundness  in  administration,  that  the  public  may 
derive  all  the  advantage  which  the  Division  Courts  ^jre 
calculated  to  confer '<  upon  a  peculiarly  industrious  and 
progressive  people/' 

In  this  spirit  we  welcome  the  communication  now  before 
us ;  and  with  a  very  few  regular  correspondents  of  the 
same  stamp,  we  would  not  despair  of  curing  in  one  year 
most  of  the  evib  of  administration  which  this  writer 
laments. 

Doubtless,  points  may  remain  on  which  it  is  impossible 
to  reconcile  oonflictmg  views  without  an  adjudiealion,  of 
some  rule  laid  down  by  authorify.  Yet  the  number  of 
these  can  be  but  few,  and  numerous  debatable  points 
dwindle  down  with  marvellous  rapidity  under  the  process 
of  a  full  and  free  discussion. 

In  the  administration  of  the  Divirion  Courts,  the  judge, 
very  seldom  have  the  benefit  of  legal  assistance  in  examin- 
ing the  intricate  points  constantly  engendering  by  compli- 
cations in  the  thousands  of  oases  coming  before  them,  and 
it  can  be  no  matter ^f  surprise  if  they  occasionally  fall  into 
error.  So  do  the  judges  of  the  Superior  Courts.  Neither 
the  one  nor  the  other  can  lay  any  claim  to  infallibility,  and 
neither,  we  must  suppose,  would  be  above  hearing  **  the 
pro9  and  com"  of  a  subject.  A  judge  can  have  no  desire 
but  to  know  what  the  law  is  in  any  case  coming  before 
him;  and,  to  quote  a  somewhat  hackneyed  truism,  any 
man  may  err  in  judgment,  but  none  but  a  knave  or  a  fool 
will  persevere  when  convinced  of  error. 

We  are  obliged  to  postpone  notice  of  the  details 
given  in  the  communication  referred  to,  till  next  number. 
Many  subjects  are  dwelt  upon ;  each  would  almost  require 
an  article  to  itself.  Certainly  one  or  two  of  the  judges, 
aooording  to  our  correspondent's  report,  seem  to  have 
strange  notions  of  the  law  and  to  take  strange  liberties  with 
the  statutes. 

This  great  truth,  applicable  in  matters  of  small  concern 
as  well  as  great,  can  never  be  too  often  repeated,  namely, 
that  while  extensive  discretion  ought  to  be  given  to  those 
who  administer  the  laws,  it  should  not  depend'  upon 
accident  or  the  temper  or  private  opinions  of  judges  what 
character  the  law  should  assume. 


UPPER    CANADA    REPORTS. 


IN  APPEAI^. 

[Before  The  Hon.  Sir  J.  B.  RoBunoir,  Bart,  Presidetit ;  The  Hon. 
Archibald  MoLkan,  Chief  Jnetioe  of  Upper  Canada ;  The  Hon. 
William  H.  Dhapkb,  C.B.,  Chief  Jnatice  of  the  Court  of  Common 
Pleas ;  The  Hon.  VioeXAianoellor  EersN ;  The  Hon.  Mr.  Justice 
Burns  ;  The  Hon.  yice-Chancellor  Spraoox  ;  The  Hon.  Mr.  Jnstioe 
Haoabtt  ;  and  The  Hon.  Mr.  Justice  Morrison.] 

ON  APPEAL  VROM  A  DECRBE  01  THB  COURT  01  OHANGEBT. 


{Bqforlei  tf  Amiwtta  GmAHT,  Xiq.,  BanrUUr<iMtam,) 


Evans  ▼.  Etans. 

J^pteijte  ptr/ormanee^Laehet, 

In  the  TMur  18S0,  the  own«r  of  100  aerM  of  land,  with  the  Tfow  ag  wii  admittod 
of  itCalnlnK  bis  son  upon  tho  property  and  seitllDg  bin  In  IU»,  agraed  to 
ooBTMj  tn  bim  la  fiia  alnipla  6U  acrea  of  tbia  land,  worth  at  laaat  4100,  upon 
pajrment  of  £60,  payable  In  six  yaara  without  hitoivat,  and  executed  a  bond  for 
that  porpoM.  After  obtaining  thla  bond,  the  eon  went  to  woik  abovt  tho 
eoontry,  and  reeldad  tor  tome  yean  at  a  diatant  part  of  the  proTlnet,  aoMatlaea 
pg  whtn  oat  of  employsMnt  and  reaidlBg  with  the  otbor  membara  of  bis 
&ther*a  nunily,  and  daring  sneh  reaidenee  waa  In  the  babit  of  asalating  In 
doing  tha  nana!  work  of  ino  flum.  Nothing  waa  erer  paid  on  aooonnt  of  tho 
porcnaaa  money,  althoo^  It  waa  allegad  tho  soa  waa  entitled  to  a  eredii  on 
aeeovnt  tharaof  for  aarneea  londared.  After  a  lapae  of  a  period  of  about  tan 
yearly  a  bill  was  filed  by  the  eon  to  enforce  a  ipeafle  perforiDanoe  of  the  oon- 
traet  eTldenoed  by  the  bond,  and  a  decree  waa  prononnoed  in  IbTonr  of  fho 
plaintUr.  Unm  an  mieal  to  thla  eonrt  tbia  decrea  waa  varevaad,  and  tht  bill 
In  the  oonrt  oalow  dlamiaaed  with  coats,  nnless  the  plaintiff  sbonld  within  ono 
monUk  dellter  up  tha  bond  to  be  cancelled,  In  that  erent  tha  dismissal  to  bo 
wtthoat  ooata.    [DrapBi  0.  J.,  and  Esns,  V.  C,  dlseanting.l 

The  bill  in  this  cause  was  filed  by  Thomas  Erans  against  George 
Efans,  setting  forth,  that  in  April,  1860,  defendant  had  agreed  to 
sell  and  conTey  to  plaintiff  60  acres,  part  of  lot  number  24,  in 
the  first  concession  of  Albion,  for  the  price  of  <C60,  payable 
aooording  to  the  terms  contained  in  the  recital  to  a  bond  executed 
by  the  defendant  to  the  plaintiff  on  the  occasion  of  such  sale,  and 
which  bond  was  set  forth  nt  length  In  the  bill ;  that  after  the 
execution  and  deliTory  of  this  bond,  the  plaintiff,  at  defendant's 
request,  agreed  to  serve  defendant  as  a  labourer  on  his  farm,  the 
remuneration  for  which  was  to  be  applied  upon  and  form  part  of 
the  payment  of  the  purchase  monev  of  the  land ;  that  under  the 
agreement,  plaintiff  had  so  worked  for  tweWe  months — ^such  ser- 
Tices  being  worth  j^SO ;  that  it  was  also  arranged  that  plaiotiff 
should  pay  the  taxes  on  the  land,  he  first  being  let  into  possession 
and  eojoyment  thereof;  that  accordingly,  about  tweWe  months 
after  the  execution  of  the  bond,  plaintiff  applied  to  defendant  to 
let  him  into  possession,  which  was  refused,  and  defendant  con- 
tinued to  retain  the  possession  thereof.  The  bill  also  charged 
that  plaintiff  bad  another  claim  against  defendant,  on  a  promis- 
sory note  for  £80,  with  interest  thereon,  such  sums  in  all  amount- 
ing to  much  more  than  was  due  to  defendant  in  respect  of  the 
purchase  money  agreed  to  be  paid ;  and  prayed  specific  perform- 
ance of  the  contract,  and  an  account  of  what  was  due. 

The  defendant  answered  the  bill,  admitting  the  contract  alleged, 
but  stated  that,  at  the  time  of  entering  into  it,  the  property  was 
of  much  greater  Talne,  and  that  his  sole  reason  and  inducement 
for  agreeing  to  sell  it  for  so  small  a  sum  was,  as  the  plaintiff  well 
knew,  to  endeavour  by  that  means  to  keep  the  plaintiff  on  the 
farm,  instead  of  suffering  him  to  go  to  the  United  States  or  some 
other  part  of  the  country ;  but  denied  that  plaintiff  had  served 
him  as  alleged,  but,  on  the  contrary,  that  immediately  after  the 
oontraet  left  and  went  elsewhere,  and  bad  never  remained  on  the 
farm  as  had  been  intended ;  that  plaintiff  had  never>)oniplled  with 
the  terms  and  conditions  of  the  bond  by  payment  of  the  eonsider* 
ation  money  or  taxes,  and  that  therefore  he  (plaintiff)  was  not 
entitled  to  any  relief.  The»aiiswer  Iterther  stated  that,  about  the 
year  1866,  and  after  the  time  limited  for  payment  had  elapsed, 
defendant  set  up  the  plaintiff  and  his  sister  in  a  tavern  belonging 
to  defendant,  where  he  remained  for  about  a  year,  when  he  left, 
when  he  made  a  claim  against  defendant  for  boarding  some  of  his 
workmen,  and  that,  in  consequence,  defBudant  gave  plaintiff  the 
note  for  £80,  at  which  time  plaintiff  did  not  assert  any  claim  to 
the  property,  or  to  have  the  note  predited  on  tht  bond,  and  which 
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defendant  submiUed  was  eTidenoe  of  plaintiff  baring  abandoned 
the  contract;  that  the  claim  of  plaintiff  waa  a  stale  demand,  and 
that  hy  reason  of  plaintiff's  laches  the  same  could  not  be  enforced. 

The  answer  further  stated,  that  on  the  26th  January,  1869,  the 
defendant  being  in  want  of  money,  and  supposing  that  plaintiff 
had  abandoned  all  claim  to  the  property,  had  mort^ged  the  same 
with  other  lands  to  one  Stephen  S.  Lee  and  Alan  Cameron,  for 
•900,  of  all  which  the  plaintiff  was  aware,  as  defendant  verily 
belieTod. 

ETidenoe  was  gone  into ;  that  on  the  part  of  the  plaintiff,  being 
chiefly  with  a  Tiew  of  showing  that  he  had  complied  with  the 
stipulation  agreed  upon  between  the  parties  of  working  for  the 
defendant,  one  Evans,  a  relation  of  the  parties,  swore  that  about 
the  6th  of  February,  1861,  he  went  with  plaintiff  to  defendant  in 
order  to  make  an  arrangement  of  the  differeoces  before  suit, when 
defendant  refused  to  give  the  deed,  and  said  if  plaintiff  waited 
till  defendant's  death  he  would  give  plaintiff  his  share ;  that  the 
witness  tendered  defendant  $56,  which  was  the  balance  due  on 
the  land,  after  deducting  six  months'  labour  ($66)  and  a  note  of 
$88,  with  interest  on  it  ($19) ;  that  on  this  occasion  defendant 
stated  he  had  offered  plaintiff  $1000  and  some  farming  utensils  in 
lieu  of  the  60  acres ;  that  he  would  like  to  keep  the  land,  for 
which  reason  he  had  made  the  offer.    This  witness  sidd  the  place 
was  worth  $1,600,  some  time  being  giten ;  that  he  did  not  know 
where  plaintiff  lived  after  getting  the  bond.    John  Lyndsay,  a 
witness  for  plsJntiff,  proved  that,  in  the  fkll  after  the  bond  was 
given,  plaintiff  was  working  for  defendant ;  that  he  had  heard 
oefeadant  offer  the  $1000  and  fanning  implements  to  plaintiff; 
that  at  the  time  of  the  bond  the  land  was  worth  $1000,  and  that 
he  had  heard  defendant  say  in  presence  of  plaintiff  that  he  was 
selling  him  the  land  to  keep  him  at  work.    Ellen  Matthews  (sister 
of  plaintiff  and  called  by  him)  swore  that  she  had  heard  plidntiff 
and  defendant  converse  about  the  land ;  plaintiff  had  been  work- 
ing off  and  on  for  defendant  before  the  bond  was  given ;  she  had 
heard  her  father  speak  about  the  bargain ;   he  always  allowed 
he  would  ffive  the  land  to  the  plaintiff ;  about  a  year  after  the 
bond,  the  defendant  said  that  if  plaintiff  would  settle  and  marry 
he  might  go  upon  the  land ;  that  she  had  seen  plaintiff  working 
for  defendant  since  the  bond  was  given,  could  not  say  how  long ; 
that  plaintiff  had  been  back  and  left  defendant  frequently ;  that 
he  was  more  flrequently  away  than  at  home  during  the  last  four 
or  Ave  years,  and  that  about  six  years  ago  she  had  heard  plaintiff 
complain  of  not  getting  possession  of  the  land.    Other  witnesses 
called  by  the  plaintiff  proved  that  defendant  had  always  desired 
to  keep  the  land  in  his  family ;  that  he  had  stated  he  would  rather 
pay  the  money  ($1000)  than  break  the  farm,  as  thereby  he  might 
get  a  bad  neighbour ;  that  plaintiff  had  been  in  the  habit  of  work- 
ing for  other  people ;  that  he  staid  at  his  father's  house  when  out 
of  work,  but  worked  while  there. 

The  plaintiff  was  examined  by  the  defendant.  On  his  exami- 
nation be  swore  that  the  bond  had  been  given  for  work  done 
before  1860,  after  that  he  was  to  have  wages,  which  were  to  be 
applied  to  the  land, which  he  was  to  get  possession  of  after  a  year. 
One  witness  (Hessy)  called  by  the  defendant  stated  that  plainUff 
had  been  liring  at  the  Grand  River  for  about  four  years,  .and 
while  there  witness  had  a  conversation  with  him,  in  which  he 
Btated  that  he  thought  he  would  never  return  home ;  that  he  had 
some  claim  against  his  father,  but  did  not  like  to  put  It  in  force, 
because  he  did  not  thinli  it  was  his  right,  and  his  father  was  not 
able  to  pay  it  or  suffer  the  loss ;  be  did  not  say  what  the  claim 
was,  and  witness  did  not  ask  him. 

The  cause  came  on  to  be  heard  before  his  Honour  V.  0.  Esten, 
on  the  26th  day  of  January,  1862,  when  a  decree  wjas  made,  by 
which  it  was  declared  *'  that  the  plaintiff  is  entitled  to  a  specific 
performance  of  the  contract  in  the  bill  of  complaint  of  the  said 
plaintiff  in  this  pause  set  forth  upon  payment  of  what  shall  be 
found  due  by  the  plaintiff  to  the  defendant  in  respect  of  the  pur- 
chase money  agreed  to  be  paid  therefor,  subject,  however,  to  the 
mortgage  security  in  favour  of  Stephen  S.  Lee  and  Allan  Cameron 
in  the  said  bill  mentioned,  and  doth  order  and  decree  the  same 
accordingly,  and  it  is  ordered  that  it  be  referred  to  the  master  of 
this  court  to  take  an  aoeount  of  what  is  due  by  the  plaintiff  to 
the  defendant  for  the  purchase  money  of  the  said  land  and  pre- 


mises, and  in  taking  such  aoeount  he  is  to  set  off  and  allow  against 
such  purchase  money  whatever  be  may  find  to  have  been  the  value 
of  the  services  (if  any)  rendered  by  the  plaintiff  for  the  defendant 
at  any  time  subsequent  to  the  date  of  the  contract,  and  also  to  set 
off  and  allow  against  such  purchase  money  any  sum  or  sums  of 
money  he  may  find  due  firom  the  defendant  to  the  plaintiff  upon 
any  other  contract  or  oonsideratioii,  and  also  in  like  naaner  to 
set  off  and  allow  against  such  purchase  money  and  interest  the 
costs  of  plaintiff  to  be  taxed  by  the  master,  and  upon  payment  by 
the  plaintiff  to  the  defendant  of  any  balance  which  shall  be  found 
due  to  him  upon  taking  sueh  acoonntt  it  is  ordered  that  the  defen- 
dant do  execute  a  good  and  sufficient  deed  of  conveyance  in  fee 
simple  of  the  pareel  of  land  in  the  said  bill  mentioned,  bttng,  &«.; 
such  conveyance  to  be  settled  by  the  master  of  this  court  in  case 
the  parUes  differ  about  the  same,  and  the  said  defendant  under- 
taking to  satiaiy  and  discharge  the  said  mortgage  in  favour  of 
Stephen  S.  Lee  and  Allan  Oameron  according  to  the  requirements 
thCTCof.  This  court  doth  order  and  decree  that  the  defendant  do 
satisfy  and  discharge  said  mortgage,  and  in  the  event  of  the 
master  finding  that  the  amount  due  in  reepeet  of  the  purchase 
money  and  interest  shall  be  inaufllcient  to  balance  the  amount 
which  shall  be  found  due  to  plaintiff,  including  the  coats  afore- 
said, it  is  ordered  that  the  defendant  do  pay  to  the  plaintiff  the 
amount  of  the  deficiency,  such  deficiency  not  exceeding  however 
the  costs  which  shall  have  been  so  taxed  and  allowed  to  the 
pl^tiff.  And  this  court  doth  reserve  the  oonwieratioB  of  further 
directions  and  of  subsequent  costs." 

From  this  decree  the  defendant  appealed,  for  the  following 
reasons: 

1st  Beeanse  the  ocnrt  ahould  have  deelared  that  the  ooatracl 
in  the  pleadings  mentioned  liad  been  abandoned  by  the  partiesi 
and  should  have  therefore  refused  spe<nfic  performance. 

2nd.  Because  flrom  the  laches  of  the  respondent  the  eourt  should 
have  refiised  him  any  relief. 

The  respondent,  In  support  of  the  deer«eh  afldgned  the  following 

reasons: 

That  the  decree  made  by  the  court  cannot  be  appealed  from, 
inasmueh  as  it  orders  the  payment  of  money,  an  aoeount  whersof 
has  not  been  taken,  and  to  secure  the  payment  whereof  the  appel- 
lant has  not  made  the  requisite  provisions.  That  as  the  decreeing 
or  refusing  speeiflo  performance  of  a  contract  Is  discretionnry, 
this  eourt  would  not  interfere  with  the  jndidoua  exerdse  of  that 
discretion  by  the  court  below,  to  whom  the  same  peculiarly  be- 
longs, and  that,  therefbre,  there  is  no  error  in  the  said  decree. 

That  there  was  no  abandonment  by  the  reepondent  of  the  uon- 
tract  whereof  epeoifio  performanoe  was  deereed  by  the  said  deeree 
in  the  court  below,  and  no  evidence  of  any  such  abandonment  was 
furnished  or  offered  In  the  court  below. 

That  there  were  no  laches  to  disentitle  the  respondent  to  the 
relief  granted  to  him  by  the  said  decree. 

That  if  there  were  any  error  in  the  said  decree  the  appellant 
ought  to  have  caused  the  same  to  be  reheared  before  the  fbll 
court  below. 

The  appeal  coming  on  to  be  heard— 

Bhke  and  G.  D.  BwdUm  for  the  appeUmit 

Although  the  lownees  of  the  price  agreed  to  be  paid  fbr  the 
land  may  not  of  Itself  be  sufficient  as  a  ground  of  defence,  it  is 
certainly  material  when  taken  in  connection  with  the  other  con- 
siderations which  arise  in  the  case — sueh  as  settlement  by  the 
plaintiff  on  the  property,  for  it  is  perfeotly  clear  fVom  all  the 
evidence  that  this  object  was  the  main  if  not  the  sole  moring 
cause  for  the  father  agreeing  to  convey  to  the  son.  On  tlileuadeir^* 
standing  the  bond  was  executed,  and  this  may  be  shown  by  parol 
as  a  defence  to  a  bill  seeking  specific  performanoe. — Beammoni  ▼. 
Dukei  (Jac.  422),  Mtytr^  v.  ITatooa  (1  Sim.  N.8.  128). 

The  application  for  and  refusal  of  possession  occurred  as  stated 
by  the  bill,  in  1861,  was  a  sufficient  repudiation  of  the  oontraot, 
and  yet  no  proceeding  is  taken  to  enforce  the  contract  for  ten 
years  afterwards.  This  was  such  laches  as  should  disentitle  the 
plaintiff  to  any  relief  in  a  Court  of  Equity.-— iffoeifc  T.  McQuem  (8 


1868.] 
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Grsnt).    The  ezeontion  of  the  mortgage  to  Lee  &  Cameron  with 
the  knowledge  of  pluntiff,  was  strong  e?idence  of  abandonment. 

BUviiUf  for  the  respondent,  referred  to  Norway  t.  Mootb  (6 
Grant*  611),  as  to  the  effect  of  a  statement  in  the  bill  being  con- 
tradicted hjr  CTidence.  CaroUm  ▼.  Brahazon  (8  J.  &  Lai.  444) 
shews  that  to  proTO  a  defence  on  the  ground  of  abandonment,  the 
fut  of  abandonment  most  be  proYMl  as  clearly  as  the  original 
agreeraentL  Ho  cited  Clark  t.  Eart^  6  Jar.  N.8.  447 ;  Fry  on 
Spec.  Per.  806 ;  8ng.  V.  k  P.  8s.  211-212. 

Sir  J.  B.  KoBivsoir,  Bart— I  think  there  is  nothing  in  this  case 
which  stands  in  the  way  of  a  determination  by  this  court  of  the  qnes- 
tion  whether  it  is  or  is  not  consistent  with  equity  that  the  plaintiff 
should  haTo  a  decree  for  specific  performance.  As  to  the  refe- 
rence to  the  master  which  the  decree  contemplates,  that  would 
not  be  upon  any  ppint  material  to  our  forming  a  judgment  upon 
the  main  question.  The  necessity  for  such  referenoe  is  depen- 
dent on  the  decree  for  specific  performance  being  upheld. 

Then  as  to  the  ground  of  oljecdon  to  the  appeal,  that  it  was 
^Uscretionary  with  the  court  to  decree  performance  or  not,  and 
that  there  can  be  no  appeal  from  the  ezereiae  of  mere  discretion. 
That  is  true  in  a  limited  sense,  but  not  uniTersally,  or  there  could 
scarcely  be  an  appeal  in  any  suit  of  this  description ;  whereas  we 
hare  had  many,  and  shall  not  improbably  hare  to  dispose  of  more. 
It  is  no  doubt  within  the  authority  of  an  appellate  jurisdiction  to 
determine  in  this  case,  as  in  others,  whether  the  judgment  of  the 
Court  of  Equity  in  a  matter  which  may  be  admitted  to  be  in  some 
measure  discretionary  has  been  giYon  in  accordance  with  the 
general  principles  which  in  such  cases  goTom  courts  of  equity. 
It  need  hardly  be  said  that  a  fudgment  decreeing  specific  per- 
formance may  in  many  more  uistances  be  found  the  subject  of 
an  appeal  than  a  judgment  refusing  it  This  is  an  order  of  the 
former  kind. 

This  case  should  not,  in  my  opinion,  be  looked  upon  as  if  the 
traneaotion  were  enirely  one  of  businese— -in  which  the  motive  of 
each  party  is,  for  all  that  appears,  to  get  an  equlTaient  for  what 
he  c^Tes.  This  is  a  bill  filed  by  a  son  against  his  father,  to  com- 
pel him  to  carry  into  effect  an  agreement,  positiTe  enough  no 
doubt  on  the  part  of  the  father,  but  in  which  the  son  has  lost  all 
remedy  at  law  by  most  unreasonable  negligence  and  delay. 

It  does  not  appear  that  the  defendant  exacted  any  undertaking 
from  the  son  to  pay  the  sum  of  money  mentioned  in  the  defen- 
dant's bond  as  the  consideration  for  the  land  which  be  was  to 
oonTcy,  nor  any  und^taking  to  pay  the  taxes. 

All  that  we  see,  or  hear  of,  is  a  bond  tnm  the  defendant  to  the 
plaintiff,  that  he  will  make  him  a  deed  of  the  land  in  question,  60 
acres  in  the  township  of  Albion,  provided  the  plaintiff  should  pay 
him  £50  in  six  years  from  the  1st  September,  1850,  that  is  to 
say,  £10  on  1st  September,  1862,  and  the  remaining  £40  in  four 
equal  annual  payments  on  1st  September  in  each  of  the  four  years 
following ;  so  that  the  whole  price  should  be  paid  by  Ist  Sep- 
tember, 1856 ;  and  the  plaintiff  -was  in  the  mean  time  to  pay  all 
taxes  on  the  50  acres.  '  No  interest  was  to  be  paid,  according  to 
the  terms  recited  in  the  defendant's  bond  to  convey.  The  agree- 
ment therefore  properly  speaking  was  all  on  one  side,  and  that  is 
a  material  feature  in  the  case. 

At  the  tiBM  that  the  defendant  thus  bound  himself  to  convey  to 
his  son  these  50  acres  for  £60,  to  be  paid  in  six  years,  the  land 
it  appears  by  the  evidence  was  well  worth  £160,  and  is  now  worth 
from  £800  to  £400. 

It  is  quite  plain  that  there  must  have  been  some  particular 
purpose  to  be  answered  to  the  father  by  selling  to  his  son  60  acres 
of  the  same  lot  on  which  he  lived  for  a  third  of  its  value.  I  have 
no  doubt  that  the  object  was  that  which  is  indicated  in  the 
evidence,  and  is  in  some  measore  admitted  by  the  plaintiff, 
namely,  to  keep  the  son  from  wandering  about,  laboring  for  stran- 
gers, or  wasting  his  time  perhapa  more  unprofitably. 

Or  it  may  have  been  that  the  motive  also  entered  into  his 
fkther's  mind  of  making  in  this  manner  a  provision  for  this  son, 
in  proportion  perhaps  to  what  he  might  be  able  to  give  to  his 
other  children,  for  the  land  given  to  him  upon  these  easy  terms 
would  be  in  a  great  measure  a  gift 


These  considerations  apply  strongly  against  treating  this  as  an 
agreement  to  be  enforced  against  the  defendant  by  any  active 
interference  of  a  court  of  equity,  where  the  son  is  chargeable 
with  great  laches  in  omitting  to  do  what  he  was  bound  to  do  in 
order  to  bring  himself  irithin  the  terms  of  his  father's  bond. 

On  considering  the  whole  eridenoe,  I  find  it  not  easy  to  satisfy 
myself  what  labor  the  son  had  done  for  the  father  after  the  execu- 
tion of  the  bond,  which  the  father  afterwards  agreed  4o  allow  for 
as  part  payment  of  the  £50.  It  is  very  imperfectiy  proved,  and 
the  evidenoe  that  is  given  is  eontrhdicted. 

The  cases  which  are  referred  to  in  Mr.  Fry's  work  on  Specific 
Performance,  chapter  24,  are  very  strong  to  shew  that  tjie  court 
should  not  lend  its  aid  to  the  plaintiff  to  enforce  special  perform- 
ance against  the  father,  after  a  delay  of  so  maoy  years,  where 
the  plaintiff  has  not  in  the  mean  time  been  in  possesnon  and  has 
made  no  Improvements,  and  has  neglected  so  long  to  enforce  the 
agreement  after  he  had,  as  he  admits,  full  notice  that  his  father, 
in  consequence  of  his  negligent  conduct,  intended  not  to  consider 
the  agreement  still  in  force  which  had  been  so  long  disregarded, 
that  IS,  I  mean,  the  specific  agreement  to  convey  the  land,  though 
he  had  offered  no  alternative. 

I  think  the  decree  should  be  reversed  and  the  bill  dismissed 
with  costs,  though,  if  my  brothers  concur,  I  should  have  no  objec- 
tion to  follow  the  course  taken  in  ^^writr  ▼.  JBaneock,  4  Yes.  jr. 
694,  by  adding,  •*  unless  within  one  month  the  plaintiff  shoi^ 
deliver  up  the  agreement  ;'*  and  in  that  case  without  costs. 


•  Deapbb,  C.  J. — I  oaa  see  nothing  in  this  case  to  take  it  out  of 
the  general  rule,  that  the  specific  performance  of  an  agreement 
for  tiie  sale  of  lands  should  be  decreed.  I  think,  for  the  reaeons 
assigned  by  the  learned  Viee  Chancellor,  the  decree  ahouUl  be 
affirmed  and  the  appeal  dismissed  witii  costs. 

EsTBK,  y.  C. — I  think  the  decree  pronounced  by  me  in  favour 
of  the  plaintiff  should  be  affirmed.  The  estate  was  sold  at  an 
undervalue  by  a  father  to  a  son,  who  had  acted  towards  him  in  a 
praiseworthy  manner,  but  for  a  substantial  consideration,  and 
this  circumstance  can  therefore  form  no  bar  to  a  specific  perform- 
ance. The  bond  is  proved  and  constitutes  a  valid  contract  within 
the  Statute  of  Frauds.  The  only  defence  then  which  can  be 
raised  to  the  suit  is  abandonment  or  laches  on  the  part  of  the 
plidntiff.  The  defendant  was  anxious  to  keep  his  son  In  the 
neighbourhood,  and  see  him  married  and  settied.  I  am  satisfied 
that  he  never  intended  to  rescind  the  contract  The  plwntiff  paid 
a  substantial  part  of  the  consideration,  and  at  the  end  of  the  year 
asked  for  possession ;  when  the  defendant  said  that  if  he  would 
marry  ana  settie  he  would  admit  him  into  possession.  The  plain- 
tiff was  not  prepared  at  that  time  to  marry,  and  time  passed,  the 
plaintiff  and  defendant  having  dealings  with  each  other.  The 
defendant  never  notified  the  plaintiff  that  if  the  contract  were  not 
performed  he  would  rescind  it  He  brought  the  land  Into  culti- 
vation, intending  probably  the  plaintiff  to  have  the  benefit  of  it 
when  he  should  settie.  During  this  time  the  plaintiff  left  the 
bond  in  the  hands  of  Qeorge  Evans,  with  instructions  to  press  it, 
but  he  did  not,  and  Mrs.  Matthews  took  it  away.  On  the  plain- 
tiff's return  from  the  Grand  River  he  pressed  his  claim,  and  the 
defendant,  not  insisting  that  the  contract  was  at  an  end,  made  a 
very  advantageous  offer  of  compromise  to  the  plainttff.  Upon  the 
whole,  considering  the  circumstances  of  the  case  and  the  relation 
existing  between  the  parties,  I  think  no  abandonment  and  no 
sufficient  laches  exist  in  the  present  case  to  debar  the  plaintiff 
from  the  relief  he  seeks.  I  do  not  attach  any  weight  to  the  decla- 
ration of  the  plaintiff  as  mentioned  in  the  eridenoe  of  Hessy, 
although  I  think  he  was  speaking  the  truth  to  the  beet  of  his 
recollection.  Mrs.  Hessy  exhibited  a  good  deal  of  feeling  in  deli- 
vering her  testimony.  She  was  only  ten  years  old  at  the  time  of 
the  transactien  which  she  relates.  The  defendant  should  have 
acquieeced  in  the  demand  of  the  plaintiff,  and  accepted  the  money 
which  he  tendered  to  him. 

I  think  the  appeal  should  be  dismissed,  and  with  eosti. 

Haoabtt  and  Mobbisov,  J.  J.,  concurring  in  the  viewt 
expressed  by  the  president,  the  appeal  was  allowed  nnd  the  bUl 
in  the  court  below  ordered  to  be  dtsaiseed. 
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Mtpartei  6y  G.  KoraraoH,  Esq.  BarritUr^O-liam,  BxpuiUr  to  Ac  Ootirt, 
ThB  COKPOEATrON  OF  THB  COUHTT  OF   MiDBLBBKZ  ▼.    TbS 

Co&POBATioir  or  the  Citt  or  London. 

Jwrjf  expentu—OnuoL  StaU.  U.  C,  eh,  81,  «eef.  166, 166— JIbde  qfwmpuiatUm. 

In  eomputing  the  proportion  of  Jnry  ezpenaea  pajable  bj  a  dty  and  ooonty  nndar 
the  Jnry  Act,  fees.  156, 166,  the  faiMMed  Taloe  of  tha  ratable  property  of  tha 


dty,  <«  which  their  proportion  1«  ealenUted,  la  to  be  taken  not  as  the 
annual  Talna,  bat  ai  atom  of  wbleh  that  fbraie  tan  percent.:  e.#.  If  the  annnal 
▼aine  In  any  year  be  £6^000,  the  ahare  of  the  city  !■  to  be  calftiilatiHt  upon 
£60,000. 

[Mkh.  TItfm,  26  Tb.] 

This  Wm  ui  action  brought  by  the  pUintiffs  against  the  defen- 
dants to  reeoTer  the  sum  of  $8,409  24,  for  the  nse  of  the  gaol 
and  ooart-honae  by  the  defendants,  and  for  the  proportion  of  the 
expenses  inenrred  bj  the  plaintiffs  for  the  payment  of  jurors  for 
the  years  1856  to  1861,  inolusiTO,  and  interest. 

The  oanse  oame  on  to  be  tried  before  MoLean,  G.  J.,  at  London, 
when  a  verdict  was  taken  for  the  plaintiffs  for  $8,409  24,  subjeet 
to  the  opinion  of  the  coart  upon  the  following  ease : 

The  only  matter  in  dispute  between  tiie  parties  in  this  suit  is 
with  respeot  to  the  amount  which  the  city  ought  to  oontribute  to 
the  jury  expenses,  the  parties  differing  as  to  the  mode  by  which 
that  amount  shouIH  be  computed. 

Accordingly,  referring  to  the  statutes  22  Victoria,  chap.  81,  of 
the  Consolidated  Statutes  of  Upper  Canada,  entitled,  "  An  act 
respecting  jurors  and  juries,"  sections  155  and  156,  the  plaintiffs 
affirm  that  the  proportion  payable  by  the  city  should  be  regulated 
M  follows : 

Assuming  the  assessed  annual  ralne  of  the  ratable  property  in 
the  city  of  London,  for  any  year,  to  be  £6,000,  the  plaintift 
affirm  that  this  sum  of  £6,000  must  be  taken  as  ten  per  cent  of 
the  actual  Talue  of  that  property,  which  actual  yalue  would  con- 
sequently be  £60,000,  and  that  therefore  this  sum  of  £60,000 
should  be  taken  as  a  basis  upon  which  the  amount  payable  by  the 
city  for  the  jury  expenses  of  that  year  ought  to  be  computea. 

On  the  other  band,  the  defendants  deny  that  the  abore  mode  is 
the  correct  mode  of  computation,  and  affirm,  that  assuming  the 
assessed  annual  ralue  of  the  ratable  property  of  the  city,  for  any 
year,  to  be  £6,000,  this  sum  of  £6,000  must  be  taken  as  the  basis 
upon  which  the  amount  payable  by  the  city  for  the  juiy  expenses 
of  that  year  ought  to  be  computed. 

If  the  court  shall  be  of  opinion  in  the  affirmatiTe— that  is  to 
say,  that  the  mode  of  cAmputation  which  the  plaintiffs  contend 
for,  as  mentioned  abore,  is  in  aocordanoe  with  the  law — then  the 
Terdict  is  to  be  entered  for  the  plaintiffs  as  aforesaid,  for  the  sum 
of  $3,499  24. 

But  if  the  court  shall  be  of  opinion  in  the  negative — that  is  to 
say,  that  the  mode  of  computation  which  the  plaintiffs  contend 
for,  as  mentioned  abore,  is  not  in  accordance  with  the  law,  but 
that  the  mode  of  computation  contended  for  by  the  defendants,  as 
aboTe  mentioned,  is  correct — then  the  verdict  is  to  be  entered  up 
for  the  plaintiffs  for  the  sum  of  $984  51. 

A  Boliedule,  which  it  is  considered  unnecessary  to  siTe  here, 
was  attached  to  the  case,  showing  the  actual  value  of  Vtxi  ratable 
property  of  the  county  of  Middlesex,  and  the  annual  value  of  the 
ratable  property  of  the  city  of  London  for  the  years  1855  to 
1861,  inclusive,  respectively,  and  the  population' of  the  city  and 
county  in  different  years,  in  order  to  assist  in  illustrating  to  the 
oourt  the  two  modes  of  computation  above  mentioned,  and  their 
effect,  if  required. 

Connor t  Q.  C,  for  the  plainUfRs.    MeMkhatl  for  defendants. 

MoLban,  C.  J.—- The  assessment  in  cities  and  towns  being  upon 
the  annual  value,  and  in  counties  upon  the  actual  value,  the  third 
sub-section  of  section  155  declares  that  the  annual  value  shall 
be  held  to  be  ten  pen  cent  of  the  actual  value.  The  whole  object 
of  that  enactment  is  to  equalise  as  nearly  as  oan  be  done  the  pro- 
portions to  be  paid  by  each,  for  if  some  such  standard  were  not 
established  it  is  evident  that  persons  assessed  yearly  on  the  actual 
value  of  property  would  pay  an  amount  far  greater  than  those  in 
cities  assessed  only  on  the  annual  value.  I  think  the  plaintiffs 
are  right  in  their  mode  of  oomputation,  and  that  they  are  entitled 
to  recover  according  to  that  mode. 


Hagaktt,  J. — We  may  safely  assume  that  such  a  oonstruotion 
as  the  city  contends  for  could  hardly  have  been  intended  by  the 
legislature,  as  it  would  apparently  defeat  all  idea  of  any  rational 
proportion  between  the  respective  ratable  property  of  each  muni- 
cipality as  the  measure  of  liability. 

The  defendants  insist  that  the  words  are,  on  the  assessed 
value,  and  that  in  their  city  the  only  assessed  value  is  the  annual 
value,  and  that  it  is  only  this  annual  value  that  is  the  assessed 
Value. 

It  may  be  literally  true  that  in  the  city  rolls  the  only  value 
appearing  is  an  annual  value,  exeept  perhaps,  that  if  the  roll, 
strictly  conforms  to  the  19th  section  of  the  Assessment  Aet  (Con. 
Stats.  U.  C,  chap.  55),  one  oolumn  would  shew  the  total  value  of 
personal'  property,  and  another  oolumn  the  yearly  value  of  tiie 
same. 

We  also  know  judielally  that  In  the  eity  assessment  roll,  in  the 
ease  of  real  estate,  the  assessed  value  Is  an  annual  value ;  and  the 
legislature  expressly  meet  a  case  like  the  present  by  qualif^ng 
sub-section  2  by  the  succeeding  sub-section  8,  that  in  comparing 
the  value  of  ratable  property  in  any  city  or  town  and  oounty  for 
the  purposes  of  the  act,  the  assesseid  annnal  value  shall  be  ten 
per  cent,  of  the  actual  value,  and,  in  the  next  section,  that  the 
actual  or  annual  value  shall  be  that  shewn  by  the  assessment  rolls. 

I  therefore  think  the  plidntiffs'  oonstruotion  is  the  true  one,  and 
that  the  poiUa  should  be  delivered  to  them  for  the  sum  claimed. 

Pottea  to  the  plaintiffs. 


COMMON  PLEAS. 


{BqpaHed  6y  B.  C.  Jonia,  Xiq.,  Barrider^A-Lavf,  StgporUt  to  tkt.  Onrl) 

IxBBON  V.  Mason. 

Cbntroe^CbMMon  ooimti,  ooiuCntotfon  qf-^JhUjf  qf  Cburi— JfiKBreoMm. 

One  L.  advertlaed  Ibr  tenders  for  an  addition  to  a  store,  Intendinff  to  fiimlefa  the 
brick  Ibr  the  work  hlmielf.  Havinc  ehanaed  his  mliiid,  be  notlfled  the  ardilteat 
that  the  contraetor  was  to  PaxMi  tiM  Mek;  aad  the  architect  notified  the 
pereone  tendering  bv  leaving  a  written  notice  on  hie  deak,  where  the  ■pedflO' 
tlona  were  pat  fi>r  the  Inapeotlon  of  thoee  tendering.  T9ie  plalntU^  it  waa  ahowa, 
tendered  fcr  the  work,  bat  the  deftndan^a  tender  was  accepted,  and  the  plaintiff 
■nh-contmcted  under  him.  Upon  an  action  brongbt  by  the  enb^ontraetor  egalnat 
the  contractor  fbr  tha  price  of  the  brick,  the  learned  Jndge  left  tlie  qneetknt  cm 
the  contract  to  the  Jury,  who  fbnnd  Ibr  the  plaintiff. 
Upon  a  notice  of  a  new  trial,  on  the  gronnd  of  mladireotlon, 

Biddy  that  It  was  the  doty  of  the  Judge  to  have  conatmed  the  contract,  it  being 
the  provlnoe  of  the  Jnry  to  decide  npon  anrronndlng  Ihcta  and  drenantnaoaa 
If  there  were  aav,  to  vary  It;  and  that  It  not  being  ahown  that  the  deinduit 
waa  aware  the  plaintiff  had  tandaind  on  thennderataadlng  that  the  bridu  wece 
to  be  ftornlahed  by  the  defendant.— 'A  new  trial  waa  crdand,  without  ooata. 

Common  counts,  for  work  and  labour.  Money  and  account 
stated. 

Pleas. — 1st,  never  indebted ;  2nd,  payment ;  8rd,  set-off. 

The  case  was  tried  in  March  last,  at  the  asnses  for  the  dty  of 
Toronto,  before  Hagarty,  J. 

It  appeared  that  Rice  Lewis  desired  to  have  alterations  and 
additions  made  to  his  store,  and  employed  an  architeet  to  prepare 
plans,  &o.,  for  that  purpose.  The  arehiteot  prepared  a  speeiflca* 
tion,  and  invited  tenders.  The  speoiftcation,  as  originally  drawn, 
provided  that  the  proprietor  should  ftimish  the  necessary  brick ; 
for  at  that  time  Mr.  Lewis  had  determined  to  find  brick.  After- 
wards he  changed  his  mind,  and  desired  that  eontraetors  should 
tender,  they  finding  the  briok;  and  the  arehiteet  swore  this  was 
before  the  tenders  were  sent  in,  and  that  he  had  communioated 
this  to  those  who  sent  in  tenders ;  that  he  told  all  to  inelude  mate- 
rials in  their  tenders;  he  wrote  a  notice,  and  left  it  on  his  table; 
that  the  plaintiff  tendered  for  the  work,  and  his  tender  was  pro- 
duced to  Lewis ;  he  would  not  swear  that  he  told  the  plaintiff. 
The  defendant  got  the  contraot,  and  then  the  plaintiff  made  a 
tender  as  follows  to  him : 


« 


Toronto,  August  20, 1861.— Mr.  Mason :  Sir,— My  estlmats  of 
the  works  as  follows  at  the  alteration  of  Mr.*  Rice  Lewis'  store  is, 
for  the  excavation,  rubble  masonry,  brick  work,  out  stone,  and 

plastering. $268  00 

Plastering  under  shingles  partition 20  00 


(Signed) 


Wm. 


$288  00 
laisoN." 
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The  architect  was  pressed  as  to  his  oommuoicating  the  change 
in  the  specifications  to  the  plaintiff.  He  said  he  did  not  remem- 
ber, as  a  fact,  that  plaintiff  saw  his  memorandum  (the  written 
inemolrandnm  left  on  the  architect's  table)  as  to  materials ;  but  he 
tried  to  make  all  understand  this — all  who  called.  However, 
another  party,  who  tendered  for  the  work,  swore  that  he  never 
heard  of  any  change  as  to  the  bricks,  and  that  he  tendered  on  the 
Bpeeiflcatloii  excluding  bricks,  and  that  plaintiff  tendered  under 
him  to  the  architect ;  that  plaintiff's  tender  was  $268,  excluslye 
of  bricks. 

FiTe  architects  (besides  the  one  who  prepared  the  specification), 
on  reading  the  plaintiff's  tender  to  defendant,  said  they  should 
consider  it  to  include  materials,  unless  it  were  made  {i.e,,  founded) 
on  a  specification  which  excluded  bricks  fro^n  the  contractor's 
tender,  which  should  be  according  to  the  specification. 

The  defendant's  connsel  contenaed  that  the  tender,  as  it  stood, 
must  goYcm.  The  learned  Judge  left  the  jury  to  say  what  work 
the  tender  applied  to,  saying  it  was  admitted  the  tender  must  have 
reference  to  some  work  specified  or  described,  as  it  is  to  do  the 
work  for  a  sum  specified  in  bulk. 

The  Jury  found  (br  the  plaintiff. 

In  Easter  term,  J2.  A,  EartUon  obtained  a  rule  nict  for  a  new 
trial,  for  misdirection  and  on  the  law  and  eridenoe,  contending 
that  the  learned  Judge  should  haye  put  a  oonstmotion  on  the  ten- 
der, and  not  have  left  it  to  the  jury;  and  that  the  proper  oon- 
strueUon  of  the  tender  was,  that  it  included  the  bricks  as  well  as 
putting  them  up. 

'    In  Trinity  term,  Jf.  O.  Cameron  showed  eause^  citing  Bambridge 
T.  Wade,  16  Q.  B.  59. 

ITimtOfi,  contra,  referred  to  CharUan  t.  Oibeon,  1  G.  &  K.  541 ; 
Suant  T.  Crcp,  IOC.  B.  895 ;  BMero  t.  E.  L  Oompanyt  26  BeaT. 
816;  4  Jur.  N.  S.  1124,  and  6  Jur.  K.  S.  5;  Share  t.  TfiZnm, 
9  CI.  Fin.  855. 

Dkapib,  C.  J. — ^The  case  of  BanHmdge  t.  Wade,  though  a  strong 
authority  to  show  that  the  circumstances  attending  the  entering 
into  a  contract  may  be  inquired  into  or  receiTed  in  eridence  to 
explain  the  meaning  of  the  language  used,  does  not  reach  the 
point  raised — that  it  Is  for  the  court  to  construe  the  contract,  and 
not  for  the  jury. 

In  EutehinM<m  ▼.  Bowker,  5  M.  &  W.  542,  Parke,  B.,  lays  down 
the  rulei  that  it  is  the  duty  of  the  court  to  construe  all  written 
instruments ;  that  if  there  are  particular  expressions  used,  which 
haTo  in  particular  places  and  trades  a  known  meaning  attached  to 
them,  it  is  for  the  jury  to  say  what  the  meaning  of  the  expression 
is,  but  for  Uie  court  to  decide  upon  the  meaning  of  the  eontraot 

Although  eridenoe  of  all  the  droumttanoea  whioh  surround  the 
author  of  a  written  instrument  will  be  reoeiTed  for  the  purpose  of 
aaoertduing  his  intentions,  yet  thoae  iutentiona  must  ultimately 
be  determined  by  the  language  of  the  inatrumeiii  aa  explained  by 
the  extrinsio  eridenoe*  The  dufy  of  the  oonrt  is  to  mtirfret,  that 
is,  to  find  out  the  true  sense  ef  the  written  words  as  the  parties 
uMd  them;  and  to  cofUfms,  that  is,  when  the  true  senae  of  the 
words  is  ascertained,  to  subjeot  the  faistmmeiits  to  the  established 
rules  of  law  (TayU  Bt.  see.  1087).  In  all  oases  alike  the  oonrt 
must  expound  the  instrument  in  strict  aooordaaoe  with  the  lan- 
guage employed ;  and  if  the  priaary  meaning  of  this  langimge  be 
unambiguous  boUi  with  reference  to  the  ooutext  and  to  the  cirsum- 
staneea  in  which  the  parties  to  the  instrument  were  plaoed  at  the 
time  of  making  it,  such  primary  meaning  must  be  taken  oonoiu* 
siTely  to  be  that  in  whioh  the  parties  used  tho  language,  and  no 
extrinsic  eridenoe  eaa  be  reoeiTod  to  show  thai  in  fhot  they  used 
it  in  any  other  sense,  or  had  any  other  intention  («6.  see.  1088). 
And  again,  in  NeOeon  y.  Harfard  (8  M.  k  W.  828),  Parke,  B., 
says :  *'  The  construction  of  all  wntten  instruments  belongs  to 
the  court  alone,  whose  duty  it  is  to  construe  all  sueh  instiuments 
as  soon  as  the  true  meaning  of  the  words  in  whioh  th^  are 
couched,  and  the  surrounding  oiroumstanoes,  if  any,  have  been 
ascertained  as  facts  by  the  Jury ;  and  it  is  the  duty  of  the  Jury  to 
take  the  construction  from  tiie  court  either  abeohU^f  if  there  be 
no  words  to  be  oonstrued — as  words  of  art,  or  phrases  used  in 
commerce — and  no  surrounding  <nronmstanoes  to  be  ascertained, 
or  coiMMnaUjf  when  these  woraa  and  cixomnstanoM  are  necessa- 
rily referred  to  them.** 


It  appears  to  me  that  the  plain  import  of  plaintiff's  tender  to 
the  defendant,  as  regards  the  matter  in  dispute,  is,  that  he  was  to 
furnish  bricks  for  the  brickwork.  It  seems  to  have  been  conceded 
by  the  plaintiff  himself,  by  what  he  did  in  performance  of  his 
tender  when  accepted,  that  « rubble  masonry"  included  stone 
and  mortar,  and  *'  cot  stone"  included  mortar  and  labor  in  putting 
it  into  the  place  it  was  required  for ;  and  the  ineritable  iaferenoo 
is,  that  if  we. do  not  look  out  of  the  contraet,  '*  brickwork"  nitwt 
include  brioks. 

•  The  plaintiff  is,  it  appears,  a  sub-oontraotor,  the  deiJNidant 
baring  taken  the  contract  from,  the  employer,  whose  architect  had 
at  ftrst  prepared  a  speoifieation,  in  which  the  employer  was  to 
furnish  brioks ;  but  the  architect  swore  this  was  changed  before 
the  tenders  for  doing  tho  work  were  reoeived ;  that  he  left  a  writ- 
ten notice,  for  persons  who  came  to  examine  the  specification,  of 
that  change.  The  defendant,  as  it  would  seem,  tendered  with 
notice  that  he  was  to  furnish  bricks,  but  it  was  not  proved  thai 
the  plaintiff  knew  or  did  not  know  how  the  matter  was  when  he 
made  his  tender  to  the  defendspt  He  made  a  tender  for  tho 
original  contract  on  the  specification  excluding  the  bricks. 

If  the  pUdntiff  could  establish  that  the  defendant  was  aware 
that  the  pluntiff  tendered  on  the  understanding  that  the  bricks 
were  to  be  furnished  by  the  defendant,  it  would  probably  have  n 
material  effect  on  the  decision  of  the  case. 

The  copy  of  th^  specification  produced  at  the  trial  has  net  been 
brought  before  us. 

We  think,  looking  at  all.  the  oirounistanoes,  there  should  be  a 

trial  without  costs. 

Per  CW*.— Rule  absolute. 


Tbs  Qunt  T.  HoLuLAir. 


Bdd,tb»t  %  aoaoMl  fat  fbe  Orawa  In  Upper  OHiada  (not Mng  hlmwlf  tlM  Atto  | 
B^  or  SoUdtor  flenoral)  Iim  no  rt^t  to  replT  In  an  ordlnvy  pfonentioB  lur 
erima  wher*  no  witnestet  an  oaUm  for  tlM  ooMeOb 

BiOBAKiM,  J.,  dtMUxnU. 

The  defendant  was  tried  at  the  last  assises  for  the  united  coun- 
ties of  Huron  and  Bruoe,  on  a  charge  of  burglary. 

The  indictment  arerred  that  defendant,  on  26th  September, 
1862,  about  the  hour  of  2  o'oloek  in  tho  morning  of  the  same  dayi 
the  dwelling-house  of  one  Joseph  J.  Wright,  situate  in  the  town 
of  Ooderich,  in  the  county  of  Huron,  did  feloniously  and  burglari* 
ously  break  and  enter,  with  intent  the  goods  and  chattels  of  the 
said  Jos^h  J.  Wright,  in  the  said  dwelling-house  being,  feloni- 
ously  and  burglariously  to  steal,  take  and  carry  away. 

The  first  witness  for  the  Ok^wn  stated  that  there  had  been  a 
large  dinner  party  at  his  house  (the  Huron  Hotel)  on  26th  Sep- 
tember last;  that  the  party  broke  up  about  12  o'clock,  and  wit^ 
ness  went  to  bed  about  1  o'clock.  He  did  not  olose  the  windows 
before  going  to  bed,  but  left  it  to  be  done  by  a  young  man  who 
was  in  oharge  of  the  dining  room.  That  young  man  swore  he 
dosed  the  windows  before  he  went  to  bed ;  and  that  it  was  about 
4  o'clock  in  the  morning  when  he  went  to  bed.  He  could  not  say 
whstiier  or  not  the  windows  were  open  up  to  4  o'clock.  He  could 
not  state  the  precise  time  when  he  closed  the  windows ;  but  was 

EositiTC  that  it  was  after  2  o'clock  when  he  went  to  bed.    He  had 
imself  put  up  the  windows  in  order  to  air  the  room.    He  said 
there  were  no  fastenings  to  the  windows. 

Another  witness  swore  that,  on  the  night  in  question,  he  droTO 
up  to  the  Huron  Hotel  between  12  and  2  o'elocl^  saw  a  boy  of  tho 
name  of  John  Ramsay  Jump  out  of  the  dining  room  window,  and  in 
oonsequence  of  what  Bamsay  SMd,  witness  got  in  at  the  window, 
and  found  prisoner  crouching  under  a  table.  He  asked  prisoner 
what  he  was  doing  there.  Prisoner  said  he  had  got  in  to  get 
something  to  eat  This  witness  said  he  was  quite  satisfied  it  was 
between  12  and  2  o'clock,  and  not  later,  when  he  found  prisoner 
in  the  dining  room. 

No  witnesses  were  called  for  the  prisoner,  and  his  counsel 
accordingly  addressed  the  jnry. 

The  counsel  for  the  erown  then  eldmed  a  right  of  reply,  and 
insisted  that,  as  representing  the  Attorn^  Qeneial,  he  waa 
entitied  to  reply*  though  no  witnesses  were  oalled  for  the  defence. 
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The  eonnsel  for  the  prisoner  objected,  bat  the  lewmed  judge, 
(McLeftD,  G.  J.,)  allowed  the  oomisel  for  the  erown  to  address  tiie 
Jnrj,  for  the  purpose  of  saniiniiignp  the  eridenoe  brooght  forward 
on  the  part  of  the  Crown. 

The  eoQDsel  for  the  prisoner  objected  that  the  only  right  to  snm 
«p  was  under  the  Common  Law  Procednre  Act;  and  that  the 
Common  Law  Prooedore  Act  was  inapplicable  in  a  criminal  case ; 
and  that  at  all  events  it  was  too  late  to  svm  np  after  he  had 
addressed  the  jury  on  bdiidf  of  the  prisoner. 

The  ooonsel  for  the  Crown  was,  howcTcr,  allowed  to  proceed, 
and  did  accordingly  addrees  the  Jnry. 

The  jury  found  prisoner  guilty,  and  he  was  afterwards  sentenced 
to  two  years  imprisonment  in  the  Beformatory  Prison  of  Upper 
Canada. 

During  Miohaelmas  Term  last,  E.  A.  Hvri^om  obt^ned  a  rule 
ealliag  upon  the  Attorney  Qenoal  or  his  agent  to  shew  cause  why 
the  Terdiot  of  guilty,  and  all  proceedings  subsequent  thereto, 
should  not  be  set  aside,  and  a  new  trial  had,  upon  the  grounds : 

1.  That  the  counsel  for  the  Crown,  not  being  the  Attorney  or 
Solidtor  General,  claimed  a  right  of  reply,  was  allowed  to  reply, 
and  did  reply,  thou^  no  witnesses  were  called  for  the  defendant 

2.  That  the  Tcrdict  was  contrary  to  law  and  CTidenee,  in  this, 
that  there  was  no  proof  of  the  breaking  and  entering  charged  in 
the  indictment. 

8.  That  at  the  time  of  entering  ^the  window,  through  which 
defendant  entered,  was  open,  so  that  deftndant  was  not  guilty  of 
the  offence  of  burglary. 

During  last  term  sSehardi^  Q'O.^  shewed  cause.  - 

He  contended  that  the  oounael  for  the  Crown,  as  representing 
the  Attorney  Qeneral,  had  the  right  of  reply,  though  no  witnesses 
were  called  for  the  prisoner ;  and  also  contended  that,  whether  he 
had  or  not,  the  exercise  of  the  supposed  right  was  not  a  ground 
for  a  new  trial. 

Hoffiiitn  supported  the  rule. 
w  He  contended  that  the  right  of  reply  in  a  criminal  ease,  where 
no  witnesses  are  called  for  the  defence,  is  the  petvonal  right  of 
the  Attorney  General,  if  it  exists  at  all ;  and  that  being  so  it  oan- 
not  be  exercised  by  those  whom  he  deputes  to  conduct  criminal 
prosecutions. 

Mr.  Harrison  admitted  that  an  error  of  the  judge  in  allowing 
the  right  of  reply,  in  a  ease  where  it  does  not  exist,  is  not  p€r  te 
a  ground  of  application  for  a  new  trial ;  and  submitted  that  In 
this  ease  it  had  worked  injustice,  inasmuch  as  the  eridenoe  was 
wholly  insufficient  to  sustain  the  oonriction. 

The  following  authorities  were  cited  by  counsel  during  the 
argument  :~7  C.  ft  P.  676,  677;  Sex  t.  Martden^  M.  ft  M. 
489 ;  Rex  t.  BeU,  M.  ft  M.  440;  Biff.  t.  Gardner,  1  C  ft  K.  628; 
M^.  T.  Blackburn,  8  C.  ft  K.  880;  Beg.  ▼.  ChHeHe,  1  F.  ft  F.  76; 
8.  C.  7  Co.  606;  Beff.  t.  Taylor,  1  F.  ftF.  76;  Beg.  r.  COonrntt^ 
11  C.  ft  F.  166;  Har.  C.  L.  P.  A.  808  note. 

DxAPia,  C.  J. — ^I  think  there  is  no  such  right  as  that  claimed 
by  the  learned  counsel  for  the  crown.  I  do  not  think  any  such 
right,  exists  in  Bngland.  In  England  the  right  may  be  ndd  to 
exist  in  cases  where  the  Crown  is  directiy  conoemed,  as  in  a  state 
prosecution,  or  in  a  prosecution  for  an  assault  on  a  customs  or 
other  p  ublic  officer.  In  ordinsiy  prosecutions  for  crime  I  do  not 
think  it  exists,  except  where  the  Attorney  General  himself  prose- 
eutes.  I  haTe  always  been  of  this  opinion,  and  have  always  so 
ruled  in  oases  before  me.  The  erroneous  exercise  of  that  right  is. 
not,  howcTor,  itself  a  ground  for  a  new  trial ;  but  in  this  case  I 
haTe  no  hesitation  in  saying  that  the  etidenoe  was  not  sufficient  to 
sustain  the  Terdiot,  and,  therefore,  tldnk  there  ought  to  be  a  uew 
trial.  ' 

EiOHABVS,  J. — ^I  also  think  there  ought  to  be  a  new  trial ;  but 
X  cannot  say  I  am  IVee  from  doubt  on  the  first  jppint  to  which  the 
learned  Chief  Justice  has  referred.  The  learned  judges  (Talfourd, 
Bayley  and  Martin)  who  in  England  haTe  decided  against  the  right 
of  a  crown  officer,  not  being  attorney  or  soUdtor  general,  to  reply 
where  no  eridence  is  adduoed  for  the  defence,  ncTor  held  the  office 
of  attorney  or  solicitor  general,  and  had  not  the  same  opportunity 
of  forming  a  correct  opinion  on  the  question  as  Chief  Baron 
Pollock  who,  in  B^.  r.  Gardmer,  1  C.  ft  K.  628,  ruled  in  &Tor  of 
the  right    There  is  aotUng  to  show  that  any  one  of  the  learned 


judges  who,  in  England,  ruled  against  the  right  were  aware  of 
the  rules  published  in  7  C.  ft  P.  676.  On  the  ground  that  the 
eridence  in  this  case  was  wholly  insufficient  to  support  the  Terdiot 
I  concur  with  the  Chief  Justice  in  deciding  that  the  rule  ought  to 
be  made  absolute. 

MoRusov,  J. — ^t  concur  with  the  Chief  Justice  In  tldnking  not 
only  that  ths  CTidence  was  insafficient  to  support  the  Terdiot,  but 
that  the  counsel  for  the  Crown  had  not  the  right  which  he  claimed 
and  exercised  at  the  trial. 

Per  eiir.—Rule  absolute. 


CHANCBRT. 


tomCkmi.) 


(Bqpertei  hjf  Am.  9kun,  tmi^  Barruier<d'Lam, 

Hill  t.  BurunroBD. 

Omnpeellim  elwl   Mfffkt  ^dMerfailUnff  tJHxAg  ioj^ft  Urwu  qf  mmpt  iiwrfk . 


Tb«  rate  that  tlMtanu  of  «oBipoilU(m  daedtmuft  he  tMtily  eompMed  vlth, 
BldarMl  and  aetod  upon. 

Hm  endlton  of  an  liwolTmt  dehCor,  >▼  deed,  abaolatily  and  imeaiiditloeally  i»> 
laiyBsdtliair  etoim  ac^lMt  him;  bot  U  ■ppaarod  by  a  mcmoniMiwii  on  tfa« i» 
■tnuMiit,  that  mdi  nlean  wu  intendM  to  bs  in  ooiuld««tioii  of  Iho  doiMor 
d^Toring  to  thorn  oortatn  ondoned  notoo,  which,  howmror,  ho  otatod  ho 


nnoblo  to  procure,  mad  in  flut  tboy  wore  not  deUtored  ae  had  boon  Ofreed  npoB. 
ifeU,  that  thocrodltonweroontltlod  In  tUoeowttooaferoopojuontoftMr 


ovignal  dalm,  notwithiCaadinKthat  tho  dohtor  oArod  topoj  tho  I 
it  waa  atipnlatod  1^  tho  dood  of  eooapoottkm  that  iho  noCoo  ahoald  bo  jeItob,  or 
to  kIto  tho  notoa  agroad  npon ;  iflthoogh  tha  oonrt  ofoomaion  law  hadholdthe 
rigfatof  thocraditon  toraooTor  waagono.    nnnini,  T  P .  dlaawitfni. 

The  bill  in  thle  cause  was  filed  by  Daniel  Hill,  Jesse  W.  Benedict 
and  William  Vann ;  Benedict  ft  7ann  being  merchants  residing  in 
New  Tork,  setting  forth  that  on  the  16th  of  September,  1869, 
defendant  haTing  become  indebted  to  Benedict  ft  Venn,  (for  goods 
sold  to  him),  in  the  sum  of  $979  76,  stated  the  account  be^reea 
them  by  signing  the  following ; — 

««|979  76  Guelph,  September  16, 1857. 

''Six  months  after  date  I  promise  to  pay  to  the  order  of 
Benedict  ft  Vann,  idne  hundred  and  scTenty-nine  dollars,  sCTCBfy* 
six  cents,  at  the  Bank  of  Montreal,  with  current  rate  of  exchange 
on  New  York." 

Butherford  suboequentiy,  and  on  the  9th  of  Januaiy,  1860, 
made  an  assignment  to  trustees  for  the  benefit  of  his  erectors, 
which  contuned  a  general  release,  unless  the  parties  signing  wrote 
*'  without  release^'  alter  their  signitures ;  that  the  deed  was  only 
executed  by  a  fow  of  defsndant's  creditors,  and  all  without  re- 
lease ;  and  the  deed  was  afterwards  abandoned,  and  a  deed  dated  the 
7ih  of  August,  1860,  was  subsequentiy  made ;  that  In  the  interral, 
and  in  the  month  of  June,  defbndant  induced  many  of  hie  creditors 
and  aouMigst  them  Benedict  ft  Vann,  te  beUere  that  he  was  unable 
to  pay  his  liabilitieo  in  ftdl,  when  it  was  agreed  between  him  and 
his  said  ereditees,  tiuit  he  should  pay  them  Ats  shillings  in  the 
pound*  payable  la  two  equal  instalments,  In  six  and  twriTO  montfM^ 
fkom  the  first  of  July,  1860;  and  that  he  should  giTe  his  promle- 
sefynetSB,satislhetorlly  endorsed,  to  secure  euehpaymeate.  That 
for  the  pufpeee  of  carrying  this  arrangement  eat,  a  doonment  was 
prepared  by  the  defandant,  purporting  to.  be  between  hte  creditors 
of  we  one  part,  and  the  defendant  of  the  other  part,  which  ineiru- 
menii  detadant  took  to  hie  Bereiul  oredltors,  requesting  them  to 
sign  it,  en  the  agreement  and  understandintt  that  he  would  dellTcr 
such  pomisBory  notes,  as  befbre  mentioned ;  upon  which  under> 
stancung  many  did  tlftn,  amongst  others,  the  plaintlfih  Beae&t  ft 
Vann;  that  afterwards  deftmdantsdisooTered  he  conld  not  procure 
the  notsa  to  be  endorsed  by  any  one  wfaa  would  be  salisfhetoiy  to 
his  ore^toffSy  and  thus  to  carry  Into  effect  In  good  fhlth  the  agree- 
ment foit  composition,  and  that  he  therefore  abandoned  it,  and  en- 
tered into  anewatrangement  with  his  creditors,  which  was  caniad 
into  effwt  by  an  Indenture  dated  7th  of  August,  1860,  purporting 
to  be  mnde  between  defendant,  of  the  first  part,  Bees,  Mitdiell  ft 
Fisken,  of  the  seeond  part,  the  Bank  of  Montreal,  the  Olw  Benk, 
andtheBaakofToiento,  of  the  third  part,  and  all  hte  other  ere- 
ditore  therein  named  (and  among  them,  Benedict  ft  Vann*)  9t  the 
fourth  part,  whloh  deed  was  transmitted  by  defendant  to  Benedict 
ft  Vann  at  New  Tork,  In  a  letter  of  the  28th  of  August,  1860, 
wherein  he  stated,  in  effeot^  •«that  he  waaunabled  to  ^rt  mohsa- 
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tisftietory  endorsers  m  aforeaud,  and  had  had  therefore  abandoned 
the  amngement  andoompoaitioBia  the  said  paper-writing  of  June 
1800,  referred  to,  and  had  resorted  to  the  new  arrangement  eon- 
tained  in  the  said  indenture  of  the  7th  of  Angnst,  1860,  and  re- 
questing the  said  Benedict  k  Vann  to  ezecnte  the  said  indenture 
and  procure  other  creditors  (tt  defendant,  resident  at  New  York, 
to  execute  the  same." 

The  bill  further  alleged,  that  after  the  abandonment  of  the 
arrangement  of  June,  1860,  and  before  receipt  of  the  deed  of  the 
7th  of  August,  Benediot  &  Vann,  oonsidering  the  paper  of  the  7th 
of  September,  1869,  a  promissory  note,  sold  and  dellTored  the 
same  to  the  plaintiff  Hill,  for  the  sum  of  twenty-fiye  per  cent,  on 
the  amount  thereof  paid  bj  Hill  to  them,  and  therefore  they 
deeUned  to  ezeoute  the  deed  of  the  7th  of  August,  and  returned 
the  same  to  defendant,  at  the  same  time  Informing  him  of  the  sale 
and  transfer  of  the  claim ;  that  HUl  being  afterwards  adTised  that 
this  writing  did  not  constitute  in  law  a  promissory  note,  and  there- 
fore could  not  be  sued  in  his  name,  Benediot  &  Vann,  authorised 
him  to  bring  an  action  at  law  in  their  names,  in  which  action  the 
defendant  in  bad  faith  pleaded  the  release  of  Uie  debt  by  the  paper 
of  June,  1860,  and  put  the  same  in  eridence,  when,  by  consent  of 
parties,  a  TOrdict  was  entered  for  defendant,  with  Uberty  to  moTO 
to  enter  a  Tordict  for  the  plaintiff,  if  the  court  should  be  of  opinion, 
that,  upon  the  facts  statM,  they  were  entitled  to  reeoTcr ;  but  the 
court  afterwards,  upon  argument  of  a  rule  obtained  for  ^at  pur- 
poset  refused  to  distorkthe  Tordict  so  entered  for  defendant  The 
case  at  law  is  reported  in  11  U.  C.  C.  P.  218. 

The  prayer  was  for  an  injunction  to  restrain  defendant  setting 
up  the  writing  of  June»  1860,  as  a  Talid  document ;  its  deliTory  up 
to  be  eaoeelled,  so  far  as  plaintiff  was  concerned ;  an  account  and 
payment  of  amount  found  due. 

The  defendant  answered  the  bill  at  length,  setting  up,  amongst 
other  things,  that  by  the  deed  of  August  1860,  he  w;as  allowed 
two  yean  to  pay  the  compromise  therein  stated;  but  that  such 
deed  was  not  intended,  neiUier  did.  it,  replace  or  in  any  manner 
do  away  with  the  release  of  June,  1860,  except  as  to  creditors 
who  should  be  willing  to  giTO  him  the  additional  time  and 
adTantage  allowed  by  the  deed  of  August,  and  who  should 
beoome  parties  thereto ;  that  subsequent,  and  about  the  18th 
of  October,  I860,  a  letter  was  written  to  Hill,  offering  the 
seourity  stipulated  and  agrved  to  bo  givoa,  and  submitted  that 
plaintiffs  by  suing  at  law  had  precluded  themselTce  from  resorting 
to  this  eOuK  for  relief,  and  that  under  all  the  circumstances,  this 
•onrt  had  no  Jurisdiction  .in  the  prsmisea.  The  osuse  baring  been 
put  at  issue,  the  defendant  and  one  of  the  trustees  under  the  deed, 
were  examined  on  behalf  of  the  plaintiiEi,  but  the  eridenoe  did  net 
'  Materially  tary  the  statements  in  the  pleadings. 

The  oause  was  or^inally  heard  before  his  Honour  Y.  G.  Esten. 

MeJkmald^  for  platntiffia 

FUMgmOd^  fior  deCmdant. 

Bsnv,  v.  C— The  eridenoe  shews  that  the  plalntlib  were 
assenting  parties  to  tiie  deed  of  Januair,  whioh  operated  against 
them  as  a  release  in  equity.  Then  the  pfsintift  Join  in  and  execute 
the  deed  of  June,  which  eannot  stand  with  the  deed  of  January, 
but  feupersedee  it^  with  regard  te  such  of  the  ereditors  as  execute 
it. 

The  pliintiffii  are  therefore  bound  by  the  deed  of  June.  This 
deed  eannot  be  considered  as  abimdoned,  by  the  maidag  of  the 
deed  of  August,  or  otherwise^  as  to  oredltors  not  exediting  the 
deed  of  August. 

iVwMi/aeti,  therefore,  the  plidatiffs  must  claim  under  the  deed 
of  Jnne^  but  they  retained  the  note  until  the  security  ishould  be 
^ven,  or  eompoeitiott  paid.  It  must  be  intended  that  the  note  was 
so  retsined,  in  order  that  if  the  security  was  no^giTon  oreomposi* 
tioB  with  puneluality  paid,  the  original  debt  might  be  enforoed. 
The  plaiatiflii  are,  therefore,  remitted  to  the  deed  of  January,  but 
Bttthetford  baring  pttt  an  end  to  that  deed,  by  the  one  of  August, 
they  are  remitted  to  their  personal  remedy  for  their  whole  debt 
agidnst  Butherford.  This,  however,  is  the  operation  only-  in  a 
court  of  equity,  and  a  bill  ii,  therefore^  the  proper  course. 

The  decree  will,  therefore,  be,  that  Rutherford  must  pay  the 
amount  of  the  note,  and  costs.  Rutherford  noTor  was  in  a  position 
to  pay,  baring  stripiMd  himself  of  all  his  property.  It  would  now 
be  a  breach  of  trust  in  Moore  to  pigr. 


Rutherford  renounced  the  deed  of  January  by  the  deed  of 
August,  and  the  plaintiffs  choose  to  adopt  such  renunciation.  In 
this  riew  their  action  was  premature,  but  this  did  not  dispense 
with  the  payment  or  tender  of  composition. 

What  was  done  was  not  eqniTalent  to  either,  fbr  Rutherford 
noTer  was  ready  with  money,  and  the  action  under  such  ciroum- 
stanoes  was  no  refusal  to  accept  payment  of  the  composition. 

(The  defendant  feeling  himself  sggriered  by  the  decree  thus 
pronounced,  petitioned  for  a  re-hearing  of  the  cause  before  the  ftaU 
court :  on  the  re-hearing,) 

Proud/oot,  for  the  plaintiffs,  contended  that  the  decirion  of  the 
Court  of  Common  Pleas  in  the  case  of  Benedict  r,  RiUher/ord  did 
not  ^eot  in  any  degree  the  questions  r^sed  in  tiiis  suit.  Prom 
the  statements  in  the  pleadings  and  eridence  it  is  erident  that 
Benedict  and  Vann  never  contemplated  abandonittg  any  rights 
they  were  entitled  to  under  their  original  claim,  unless  and  until 
the  stipulations  in  reference  to  th^  agreement  of  June,  1860,  were 
entirely  fulfilled.  By  the  deed  of  June  no  property  whaterer  was 
oonreyed,  and  there  is  nothing  contained  in  It  which  should  prevent 
it  subsisting  with  the  one  of  January  prerious;  while  on  the  other 
band  the  deed  of  August  cannot  be  taken  to  agree  with  that- of 
June,  but  must  be  considered  to  have  superseded  it ;  and  Benedict 
and  Vann  never  baring  executed  or  agreed  to  execute  the  deed  of 
August,  and  default  haring  been  made  in  payment  of  the  amount 
agroed  upon  by  the  terms  of  the  oompromise,  they  are  remitted  to 
their  oririnal  rights  under  the  note  signed  by  defendant    < 

9he  release  being  in  the  hands  of  &e  defendants  and  pleadable 
at  law,  this  court  has  clearly  Jurisdiction  to  restrain  him  such  use 
of  it  bring  against  good  faith. 

Simpeon  v.  Lard  Hawdm^  8  M.  &  C.  97 ;  Flower  v.  Marten^  2  M. 
k  0.  469;  Oudgetm  T.  BteeeU^  8  E.  &  B:  986;  SwUon  v.  JUveU, 
6  Bing.  868. 

McMiehael  and  Fitzgerald  for  the  defendant 

The  general  rule  in  equity  is  that  the  court  will  relieve  against 
a  forfeiture  whioh  is  caused  by  non-payment  of  money.  Here  the 
defendant  is  ready  to  pay  the  full  amount  agreed  to  be  p^d  as  a 
comporition,  and  it  is  established  that  before  suit  commenced  he 
offered  either  to  p^y  or  deliver  the  notes  endorsed  as  agreed  upon. 
Here,  then,  the  court  will  be  lending  its  aid  to  work  a  forfeiture,  for 
the  defendant  is  not  seeking  its  prelection  against  the  effects  of  his 
defhult  in  payment^  as  at  law  he  Has  been  declared  not  liable.  This 
court  no  doubt  would  restrain  the  defendant  fh)m  setting  up  the 
release  unless  he  pays  the  6s.  in  the  pound,  but,  under  the  circum- 
stances of  the  case,  that  is  unnecessary,  as  the  defendant  is  willing 
and  always  has  been  to  pay  that  The  original  debt  was  absolutely 
released  by  the  instrument  of  June,  and  tiie  fact  that  the  original 
note  was  allowed  to  remain  in  their  hands  was  only  to  enable 
Benedict  and  Vann  to  enforce  payment  in  the  event  of  the  com- 
]K»rition  not  being  pud.  If  the  fact  of  feilure  to  pay  the  composi- 
tion had  the  effect  of  reriving  the  debt  which  had  been  released, 
such  must  be  the  effect  at  law  as  well  as  in  this  court,  and  in  that 
riew  the  plaintiff  had  no  right  to  complain  of  the  defendant  setUng 
up  the  release. 

The  fact  that  the  defendlmt  had  executed  the  deed  of  August 
cannot  posribly  affect  the  rights  of  the  original  ereditors ;  they 
nright  have  choeen  to  come  in  under  it,  or  they  might  have  elected, 
as  they  did,  not  to  come  in  under  it,  and  remain  under  the  instru- 
ment of  June. 

Hill,  by  his  proceeding  at  law,  declared  hts  determination  not  to 
accept  the  notes  or  the  stipulated  comporition,  a  tender  was  there- 
fore unnecessary,  and  the  feet  that  no  tender  was  made  eannot 
now  give  the  plaintiff  any  additional  right  to  relief.  They  referred 
to  Socketery,  DeLatour,  17  Jur.  972;  l%e  Dmnuhe  and  JB.  Sea 
Co,  V.  ^OM,  8  Jur.  N.  S.  484 ;  Block  v.  Smith,  Peake's  Rep.  88 ; 
Harding  v.  Detoie,  2  G.  ft  P.  77 ;  Wallit  v.  Glfn^  19  Tee.  888 ; 
Davie  v.  T^amae,  1  R.  &  11  606 ;  Leake  v.  Toung,  6  B.  ft  B.  966. 

VAXXouaBXiT,  G.^In  this  case  the  plaintiff  Hill  sues  as  assignee 
of  his  co->plaintiifii  of  an  agreement  by  the  defendant  with  them  to 
pay  them  the  sum  of  $979-76,  on  the  16th  of  March,  1860.  The 
facts  of  the  case  appear  in  the  Judgment  of  Y.  C.  Esten,  which 
comes  before  us  on  this  re-hearing. 

I  think  the  deed  of  the  18th  January,  1869,  may  be  left  out  of 
consideration,  and  that  the  right  of  the  plaintiffs  to  recover  depends 
upon  the  deeds  of  June  and  August^  and  the  riroumstanoes  con- 
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nected  with  them.  By  the  deed  of  Jone  the  defendant  agreed  to 
secure  the  payments  in  oompoBition  by  his  own  promissory  notes 
satisfactorily  endorsed.  This  was  execnted  by  the  plaintiffs  Bene- 
dict and  Vann.  The  defendant  did  not,  as  he  subsequently 
explained,  could  not  procure  his  notes  to  be  endorsed.  Now  it 
cannot  be  doubted  that  the  stipulation  for  endorsed  notes  was  a 
material  one ;  and  Uiough  it  only  appears  in  the  recital  to  the  deed, 
and  is  not  the  covenanung  or  legally  operatiTC  part  of  the  deed,, 
and  could  therefore  form  no  defence  at  hiw,  yet  this  court  would 
not  take  so  restricted  a  Tiew  of  the  deed,  but  would  hold  the  stipu- 
lation as  part  of  the  agreement  of  the  parties  necessary  to  be 
obserred.  This  being  so,  and  the  defendant  finding  he  could  not 
comply  with  it,  abandons,  as  far  as  he  can,  the  deed  altogether, 
and  proposes  and  procures  to  be  executed  by  most  of  the  parties 
to  the  de  d  of  June,  the  deed  of  August  already  referred  to.  This 
deed  differs  in  many  respects  from  Sie  other  deed ;  and  of  course 
no  creditor  was  obliged  to  execute  it  unless  he  chose.  The  plain- 
tiffs did  not  execute  it.  In  the  interral  between  the  execution  by 
Benedict  and  Vann  of  the  deed  of  June  and  the  execution  by  the 
defendant  of  the  deed  of  August,  the  assignment  to  the  plaintiff 
Hill  of  the  debt  now  in  suit  was  made.  Hill  then  and  thereafter 
stood  in  no  better  or  worse  position  in  regard  to  it  than  his 
oo-pluntiffs,  and  the  question  is,  were  or  are  they  bound  by  the 
deed  of  June  after  what  had  occurred?  In  my  opinion  clearly 
noL  The  defendant  did  not,  and  admits  he  could  not,  comply  with 
the  stipulation  for  endorsation;  he  makes  an  entirely  diffetent 
arrangement  for  his  creditors  by  the  deed  of  August  as  a  subsutu- 
tion  for  the  deed  of  June,  which  he  abandons  both  by  his  acts  and 
his  declarations,  and  yet  he  says  the  plaintiffs  must  be  bound  by  it. 

I  think  the  effect  of  what  has  occurred  is  to  leaTC  the  plaintiffs 
in  possession  of  the  original  right  to  recover  the  Ml  amount  of 
the  debt  It  is  of  the  essence  of  a  composition  of  an  existing  debt 
that  every  term  of  the  agreement  for  composition  should  be  strictly 
obserred  snd  performed.  Here  not  only  was  the  stipulation  in  the 
deed  of  June  not  obserTed,  but  the  defendant  declares  he  does  not 
intend  to  obserre  it.  I  do  not  think  that  the  Judgment  of  the 
Court  of  Common  Pleas  on  the  rights  at  law  of  these  parties  in  the 
case  presented  to  them  raises  any  difficulty  to  the  plaintiffs'  right 
here. 

The  doubt  I  have  felt  is,  whether  the  plaintiffs  mignt  not  now 
recoYsr  at  law ;  and  whether,  therefore,  this  court  should  in  its 
discretion  exercise  its  jurisdiction  in  fsYonr  of  Hill,  as  the  assignee 
of  a  chose  in  action.  That  this  court  has  the  jurisdiction,  will,  I 
suppose,  not  be  questioned ;  its  exercise  is  a  matter  of  discretion. 
In  the  case  for  instance  of  a  bond  debt  and  an  assignment  simply, 
the  court  will  leave  the  assignee  to  sue  at  law  in  the  name  of  the 
assignor,  (there  being  no  obstacle  to  its  use.^  as  In  Hammond  ▼. 
Meatmger^  0  Sim.  827.  Here,  however,  I  think  we  may  properly 
interpose.  There  is  a  complication  of  transactions  affecting  the 
debt,  arising  out  of  the  acts  of  the  defendant  himself.  The  stipu- 
lation for  endorsation  could  not  be  set  up  at  law,  and  it  is  doubtful 
whether  the  abandonment  by  the  parties  of  the  deed  of  June,  after 
it  had  gone  into  formal  operation,  would  be  an  answer  to  it. 
There  is  no  such  difficulty  in  equity  even  when  the  deed  may 
affect,  or  is  intended  to  affect,  the  rights  of  a  third  party,  a 
stranger  to  the  deed.  See  the  observations  of  the  Master  of  th« 
Bolls  in  HiU  v.  Oomme^  1  Beav.  644 ;  and  of  the  Lord  Chancellor, 
on  appeal,  5  M.  &  C.  254. 

EsTxx,  y.  C,  remained  of  the  same  opinion  as  expressed  on  the 
original  hearing. 

Speaoqb,  V.  C— The  same  thing  was  sought  in  the  action  at 
law  as  is  sought  in  this  suit,  that  is,  the  recovery  of  the  original 
debt  from  Rutherford  to  Benedict  and  Vann,  which  debt  it  was 
the  otoect  of  the  several  deeds,  of  Jannaiy,  June  and  August  to 
settle  by  a  composition. 

It  is  m^ndieata  by  the  judgment  of  the  Court  of  Common  Pleas 
in  Benedict  v.  Rutherford,  11  U.  C.  C.  P.  218 ;  that  the  legal  right 
to  recbver  for  the  original  cause  of  action  is  gone ;  that  Ruther- 
ford's covenant  to  pay  the  compositison  was  future;  that  the 
release  operated  as  a  present  discharge  of  the  old  debt,  and  that 
the  giving  of  the  notes  was  not  a  condition  precedent :  none  of 
these  points  are  now  open. 

The  plaintiffs  must  come  into  this  court  upon  some  equity  in- 
dependent of  those  points,  and  I  understand  their  equity  to  be, 


that  although  the  release  is  in  terms  absolute,  unconditional,  and 
immediate,  still  it  was  intended  to  be  conditional  upon  the  giving 
by  Rutherford  of  endorsed  notes  for  the  amount  of  the  oomposition ; 
and  that  the  endorsed  notes  not  having  been  given,  the  plaintiffs 
have  an  equity  to  be  remitted  to  their  original  cause  of  action,  and 
that  the  composition  deed  of  June  was  alMndoned.  The  question 
is  not  whether  if  Benedict  and  Vann  had  a  legal  right  to  reeover 
the  amount  of  the  original  debt,  this  court  would  have  interposed 
to  restrict  the  creditor  to  the  amount  of  the  oompoeition;  but 
whetiier  this  court  will  interfere  actively  to  give  tlie  creditor  more 
than  the  amount  of  his  composition.  This  court  will  ordinarily 
interfere  to  relieve  firom  forfeiture,  where  it  oocurs  from  non-pay- 
ment of  money :  but  the  case  of  oompoeition  deeds  is  in  England 
an  admitted  exception ;  still  I  think  there  is  no  instance,  cerUlnly 
no  case  has  been  cited,  of  a  ooort  of  equity  enfbroing  a  forfeiture 
even  upon  a  composition  deed. 

It  is  oertdnly  to  enforce  a  fsrfUture  that  the  plaintfflii  come  to 
this  court  Assuming  that  they  are  right  In  treating  the  release 
as  conditional  nnder  tiie  oomposition  deed  of  Jone,  Rutherford's 
right  under  that  deed  was  to  have  a  composition  of  tweo^-five  per 
cent  accepted  by  the  creditors,  parties  to  it,  upon  his  |H^^8  the 
notes;  and  the  plaintifliB  case  is,  that  they  forifeited  the  right  to 
have  the  composition  accepted  by  not  giving  the  notes ;  and  tfacy 
come  into  equity  asking  fbr  the  whole  debt  by  reason  of  that  for- 
feiture. It  is  true  that  the  assumed  oonditioii  Was  not  the  payment 
of  money,  but  the  giving  of  notes. 

I  find  two  Enslixdi  cases  where  notes  were  to  be  i^ven  upon  a 
composition  deed.  They  are  both  cases  at  law,  the  first,  BootMjf 
V.  Sowden,  8  Camp.  76 ;  was  a  mmi  prim  decision  befl»re  Loid 
Ellenborough:  the  action  was  upon  the  original  debt ;  the  defence 
was,  that  the  creditor  had  agreed  to  give  time,  and  to  take  the 
debtor's  notes,  payable  in  London,  for  the  amount  For  the  plain- 
tiff, it  was  contended,  that  the  giring  of  the  notes  was  a  condition 
precedent,  but  Lord  Ellenborough  Mid :  «'  If  the  plaintiff  oonld 
shew  that  the  defendant  had  refused  to  give  the  notes  aeoording 
to  the  terms  of  the  agreement,  they  might  be  remitted  to  their 
original  remedy,  but  I  think  that  remedy  is  suspended  by  the 
agreement,  unless  an  infVaotion  of  the  agreement  is  proved  by  the 
plaintiff ;"  and  the  plaintiff  was  nonsuited. 

Doubt  is  thrown  upon  this  ruling  by  the  case  of  CramUy  v. 
JSUary,  2  M.  &  8.  120.  In  thitt  case  also  promissory  notes  were 
to  be  given ;  and  the  question  was,  whether  it  was  the  business 
of  the  creditor  to  apply  for  them,  or  for  the  debtor  to  give  tiiem. 
It  was  proved  that  the  plaintiff  might  have  had  them  if  he  had 
applied  for  them,  but  there  was  no  evidenoe  that  the  defendant 
had  given  or  tendered  them  to  the  plaintiff.  The  notion  was  net 
brought  until  after  the  time  at  which  the  composition  notes  wers 
to  be  payable ;  so  that  there  was  default  in  payment  of  the  com- 
position money,  as  well  as  in  the  giring  of  the  notes.  The  oourt 
evidentiy  leaned  to  the  opinion  that  the  debtor  was  bound  to  give 
or  tender  the  notes.  But  even  in  that  case  Lord  SHenboroo^ 
observed :  *'  If  the  defendant  had  oflbred  the  notes  at  the.  time  of 
aetion  brought,  it  might  have  bren  a  ground  for  staying  the  pro- 
ceedings. "  Mr.  Justice  Bay liy  only  observed  upon  the  oomposition 
notes  being  past  due.  This  ease  shews  the  reluotanoe  with  whieh 
the  court.  Lord  Ellenborough  especially,  gave  effect  to  the  foifei- 
tnre,  intimating  the  probability  of  the  oourt  ezevoising  equitable 
Jurisdiotioii  if  the  notes  had  been  tendered  even  after  the  time  at 
which  th^  ou^t  to  have  been  given,  if  not  after  they  were  due. 

Again,  supposing  that  a  oourt  of  equity  would  interfere  aetivety 
in  behalf  of  the  creditor  under  similar  oiroumstanoes  to  tinise  in 
whieh  it  would  ref^ise  to  interfere  with  the  legal  right  at  tiie 
instance  of  the  debtor,  which  I  by  no  means  oonoede,  I  doubt 
whether  this  is  not  a  case  in  which  the  court  would  property  inter- 
fere with  tho  enforcement  of  the  legal  right  -  In  the  En^iah  eases 
where  the  court  has  refused  to  interpose,  there  has  been  an  expreas 
stipulation  that  upon  defkult  the  original  debt  would  revive ;  or 
at  least  a  very  plain  and  distinct  agreement  that  payment  should 
be  made  by  a  day  speeified.  Now  here  there  is  no  day  speoified 
for  the  giving  of  the  notes ;  indeed  the  giving  of  notes  at  all  was 
an  after-thought ;  the  whole  oomposition  deed  is  fVamed  without 
reference  to  any  notes  being  given,  the  only  refbrenoe  to  notes 
being  written  in  the  margin  in  &ese  words:  *'  And  for  whieh  said 
payments  to  give  his  promissory  notes,  satisfaototily  endorsed, 
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and  dated  on  tbe  ^rat  day  of  July  next,  and  at  six  and  tweWe 
months  reepeetiTely.'^ 

No  day  being  named  for  the  giting  of  the  notes,  the  eases  in 
wbieb  the  eoort  has  refused  to  interfere  for  the  debtor  do  not  in 
terms  apply.  But  assuming  that  this  ooort  ironld  regard  an 
absolute  refVisal  to  pay  eomporition  money,  or  to  give  composition 
notes  as  eqaiYalent  to  a  default  on  a  day  named,  has  there  been 
such  reftisai  here  T  Butherford  was  disappointed  in  getting  his 
notes  endorsed  In  the  quarter  that  he  expected,  and  thereupon 
proposed  the  composition  deed  of  August  as  a  substitute;  and  on 
tiie  28Ui  of  that  month  wrote  to  Benedict  and  Vann,  asking  them 
to  become  parties  to  it  In  that  letter  all  that  he  saTS  about  the 
endorsed  notes  is  this :  **  I  could  not  get  the  security  wanted — 
^  the  party  that  promised  to  become  a  partner  drew  back,  so  I 
went  at  once  to  the  Bank  of  Montreal,  they  being  the  largest 
creditors,  and  told  them ;  they  said  it  was  more  than  I  could  ex- 
pect to  get  any  party  about  here  to  go  security,  as  the  flmners 
about  here  are  terribly  afridd  of  being  security." 

Before  the  receipt  of  this  letter,  and  I  think  before  the  deed  of 
the  7th  of  August,  Benedict  and  Vann  had  endorsed  Rutherford's 
note  to  the  plaintiff  Hill.  The  plaintiffs  put  it  in  their  bill,  that 
RuUierford  abandoned  the  coinposition  of  June,  and  refsr  to  the 
letter  of  the  28th  of  August  as  eridence  of  it,  yet  say  that  the 
original  note  was  endorsed  to  Hill,  befbre  the  28th  of  August, 
after  the  abandonment  It  is  to  be  noted  that  Hill  purchased  the 
note  at  twenty-fire  per  cent,  and  that  twenty-fiTC  per  cent  was 
the  amount  to  be  paid  under  the  comppntion  deed  of  June.  Bene- 
dict and  Vann  say  that  in  endorsing  the  note  to  Hill  they  supposed 
it  to  be  a  negotiable  instrument,  unless  there  was  an  alMudonment 
of  tiie  deed  of  June,  before  the  endorsement  to  Hill,  of  whieih  there 
is  no  eridenoe,  it  was  bad  fkith  in  Benedict  and  Vann  to  make 
that  endorsement  It  Is  agreed,  I  believe,  that  this  original  note 
was  not  a  negotiable  instrument ;  and  if  so.  Hill  took  it  subject  to 
the  equities  tiiat  attached  to  it  In  the  hands  of  Benedict  and  Vann. 

If  the  note  had  been  in  the  hands  of  Benedict  and  Yann  at  the 
time  of  ^he  receipt  fh>m  Rutherford  of  his  letter  of  August,  as 
Rutherford  evidently  expected  it  would  be,  their  proper  course  was 
clear.  The  letter  said  not  a  word  about  abandoning  the  deed  of 
June,  but  proposed  another  as  a  substitute ;  indeed,  abandoning 
the  deed  of  June  without  the  consent  of  the  parUes  to  it,  was  out 
Off  the  question.  Benediot  and  Vann'a  proper  course  then  would 
have  been,  if  they  declined  the  proposed  substitute^  to  say  so ; 
and  to  say  that  they  insisted  upon  the  endorsed  notes  in  accoraanoe 
with  the  deed  of  June,  and  so  have  given  Rutherford  the  oppor- 
tunity of  making  another  effort  to  procure  them ;  rnther  than  pay 
the  original  debt  in  Aill,  it  would  have  been  to  the  interest  of  Us 
other  creditors  to  assist  him  in  doing  so.  Benediot  and  Yann 
hating  parted  with  the  note  cannot  place  them  in  a  better  position ; 
nor  can  Hill's  position  be  better  than  theirs.  I  think  the  plaintiffii 
position  may  niriy  be  put  thus:  suppose  Benedict  and  Yann, 
immediately  upon  the  receipt  of  the  letter  of  August,  to  have 
written  to  Rutherford  to  say  that  they  would  hold  him  to  have 
abandoned  the  dieed  of  June,  surely  Rutherford  might  with  reason 
answer  that  he  had  merely  made  a  proposal  to  them,  which  If  they 
leAised  would  leaTC  it  still  open  to  him  to  comply  with  the  terms 
of  the  deed  of  June.  They  should  hardly  be  countenanced  in 
snapping  at  that  as  an  abandonment  which  was  nerer  intended  to 
be  suck. 

Rutherford's  action  was  not  Tory  prompt  with  Hill.  He  pro- 
bably thought,  with  Benedict  and  Yann,  that  the  note  was 
n^^tiable,  and  that  WH  as  the  holder  was  entitied  ii|  law  to  the 
fun  amount  in  any  oTont,  and  that  he  was  without  remedy. 
Aowefer,  on  the  18^  of  October  fbllowing  his  soUcitor  addressed 
ft  letter  to  HiU  offering  to  ^re  the  required  security  under  the 
deed  of  June.  TUs  offer  does  not  seem  to  hare  been  accepted, 
Md  Hill,  in  t^  name  of  Benedict  and  Yann,  sued  upon  the  original 
note,  before  either  of  ^e  notes  to  be  given  under  the  deed  of  June 
would  have  been  pavable.  This  seems  material  in  referenoe  to  the 
language  of  Lord  EUenborough  in  Orawley  ▼.  ffUary 

I  do  not  think  that  Benedict  and  Yann's  letter  of  ^e  6th  of  June 
can  make  any  diffbrence  in  the  case,  so  as  to  bring  it  within  the 
nde  (taking  it  to  be  tiie  rule)  that  a  court  of  equity  will  only 
decline  to  interfere  witii  the  legal  right,  when  in  the  oomporitlon 
deed  it  is  expressly  stipulated  ttiftt  upon  deliMilt  the  original  debt 


shall  revive.  That  letter  was  written,  as  its  contents  shew,  before 
the  writers  had  seen  the  composition  deed,  and  in  Ignoraace  as  to 
whether  the  amount  of  the  comporition  was  to  be  secured  or  not; 
and  the  event  in  which  th^  said  thoy  should  want  to  hold  the 
original  note,  was  only  In  ease  of  the  deed,  not  providing  that 
security  should  be  given.  The  words  are,  '*  In  reply  to  your  pro- 
position of  5s.  in  the  pound,  would  say  that  you  do  not  state 
whether  it  is  to  be  secured  or  not  If  not,  we  should  want  to  hold 
the  original  note  until  the  compromise  paper  was  paid."  As  a 
fact  the  original  note  vras  retained  by  Bteaediot  and  Yann,  but  it 
was  not  in  pursuance  of  any  stipulation  in  the  composition  deed  or 
the  letter. 

There  is  then,  as  it  seems  to  me,  nothing  in  the  case  but  the 
original  debt,  and  the  composition  deed,  and  the  omission  to  give 
the  endonted  notes ;  the  same  case  that  was  before  the  Court  of 
Common  Pleas.  The  deed  has  been  construed  by  that  court,  and 
tiiere  cannot  of  eouree  be  one  construction  by  a  court  of  law,  and 
another  by  a  court  of  equity.  Neither,  I  apprehend,  will  a  court 
of  equity  give  a  different  effect  to  the  various  provisions  of  an  in- 
strument tiian  is  proper  according  to  thmr  legal  oonstruction :  will 
not,  for  instance,  make  one  a  contUtion  precedent  to  another,  uiiless 
they  are  so  upon  a  proper  construction  of  the  instrument,  or  treat 
covenants,  as- dependent,  when  upon  a  proper  oonstruction  they 
are  independent  covenants.  A  case  illustrative  of  this  was  (decid- 
ed by  the  Lords  Justices.     Oibton  v.  QoUmid,  5  P.  M.  &  0. 767. 

Supposing  it  open  to  the  plaintllRi  to  shew  in  this  court  that  the 
giving  of  endorsed  notes  was  intended  to  be  a  condition  precedent 
to  the  release,  or  to  the  deed  of  June  coming  into  operation,  they 
have  not  shewn  it  What  evidence  there  is,  that  of  Lanrie,  called 
by  the  plaintiff,  a  trustee  under  the  deed  of  January,  is  the  other 
way.  He  says ;  '*  I  know  no  other  ar|«ngement  or  terms,  with 
respect  to  the  deed  of  June,  than  what  appears  on  the  fbce  of  the 
deed.  I  am  not  aware  of  any  understanding  that  this  deed  was 
not  to  operate  until  the  notes  were  given" 

As  to  the  alleged  abandonment  of  the  deed  of  June,  I  have  alreack 
observed  upon  it ;  but  I  may  add,  that  it  was,  I  apprehend, 
equally  open  to  the  plaintiffis  to  urge  it  at  law,  as  in  this  court, 
and  as  a  piece  of  eridenoe,  that  It  was  not  abandoned  except  as  to 
those  who  accepted  the  deed  of  August  In  Hen  of  it  is  the  fact, 
that  Gates,  a  party  to  the  fonner,  but  not  the  latter,  received 
payments  of  his  composition  according  to  the  deed  of  June ;  he 
asked,  indeed,  fl»r  his  debt  in  ftdl,  but  this  was  revised,  and  ho 
received  his  composition. 

I  think  the  plalntiflb'  case  fisils,  and  that  so  fkr  flrom  havipg 
any  equity  to  come  into  this  courts  their  eondnat  throughout  has 
been  harsh  and  inequitable.  I  doubt,  if  the  legal  right  had  been 
with  them,  whether  it  would  not  have  been  a  proper  oase  for 
relieving  the  debtor  from  the  forfeiture,  for  this  reason,  in  addition 
to  the  ease  being  outside  the  cases  decided  in  England,  that  a 
deeree  for  the  plaantiflb  would  affes t  others  besides  the  defendant, 
namely,  his  creditors ;  a  reason  whioh  wei|^ed  with  Lord  Bldon 
in  M^KmaU  t.  McKmMk^  16  Yes.  872.  I  may  observe  too,  what 
has  probab^  had  some  weight  with  the  court  in  rsfiising  relief  in 
England,  tiii^t  composition  deeds  are  not  favourably  regarded  there, 
it  being  considered  that  proceedings  in  banlcruptby  are  belter  for 
both  debtor  and  creditor.  But  here,  in  the  absence  of  a  bankrupt 
law,  they  should  be  regarded  favourably,  and  as  far  as  possible 
carried  out,  as  perhaps  the  only  mode  of  making  a  ftnal  and  equit* 
able  disposition  of  the  effects  of  an  embarrassed  trader. 

If  Lord  SUenborongh's  riew  be  ooxreot,  the  defendant  was  In 
time  in  offering  the  notes  in  October,  being  two  months  and  a  half 
before  the  first  would  have  been  payable.  I  do  not  quote  his 
lonlship  as  an  tmAotrHif  in  a  court  of  equity,  hot  the  view  of  so 
emMient  a  jndge,  ae  to  what  would  have  been  Just  between  the 
parties.  Is  entitied  to  respect ;  and  it  is  to  be  observed,  that  notes 
given  In  October  would  have  placed  the  creditor  (if  he  had  not 
parted  with  the  original  note)  in  as  good  a  position  as  if  glvsn 
contemporaneously  with  the  execution  of  the  deed.  After  leftHf* 
ing  thesi,  I  cannot  see  his  equity  to  recover  the  original  debt  in 

But  apart  fh)m  these  considerations,  growing  out  of  the  par- 
ticular facts  of  tills  case,  I  think  that  by  sustaining  this  bill  the 
court  would  make  a  precedent  in  discordance  with  the  principles 
upon  wUeh  oo«irta  of  equity  proceed.    It  is  in  substance  and  in 
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effeoi  a  Inll  to  enforoe  a  forfeitare  for  default  ia  the  pajmeDt  of 
money.  My  own  eonolueion,  tbcrefore>  is,  with  great  respect  to 
the  opinions  of  the  other  members  of  the  eoart»  with  which  I  hare 
the  misfortnne  to  diifer,  that  the  bill  shonld  be  dismissed.  I  have 
felt  it  to  be  dne  to  his  Lordship  the  ChanoeUor,  and  mj  brother 
Esten,  to  explain  mj  views  at  large. 


COMMON  LAW  GHAMBEBS. 


{Reparttd  (y  Bomotf  A.  HAiaaoir,  Bui^  BerriitoHrf>£a».) 

Irtut  ▼.  Ham. 


OsgHOwti  'FSUng  cqpjp    QtpgJIUd  mi  trm 
went    Rtmtxfy    Cm.  StoL 


DUpttU  tu  to  tnwmii  dm  omjud^ 
^  a,  cap,  SS  Me;  28T. 


Zl  it  «iiMC8d  hy  we.  S87  oTOoii.  BUmL  U.  0.  asp,  tt.  thftt  no  ciOBfcwton  of  Jodgnwt 
or  oognoHt  aetlonom  aholl  bo  Talld  or  niftwtnol  to  raiiport  onj  Jndgnioiit  or  writ 
of  •xoentkm,  nnlti,  wltliin  om  month  aftor  Um  Mmo  has  boan  glToii,ch«  auno 
or  •  twom  eopy  thozwtf  bo  flUod  on  record  In  tba  proper  oSoe  of  the  oonrt  in 
the  eoontx  in  which  Che  pemn  glvhig  eoeh  eontwAm  of  jndgmeator  oognortt 


Bdd,  1.  That  fanuaterial  dlaerepandea  between  the  awom  copy  filed  and  the 

original  oognorlt,  eooetttnte  no  ground  ibr  eetting  adde  the  jndgment  entired 

on  sneh  cognovit,  and  anbeeqnent  prooeedinga. 
2.  That  that  a  defendant  eeeWng  to  aet  aelde  a  Judgment  on  a  eogBorit,  aa  not 

being  filed  In  the  oonntj  where  he  resided  at  the  time  of  glrlng  the  oognovlt, 

mnit  ehow  that  he  wae  not  eo  reddent. 
S.  That  where  partiee  diepoto  ae  to  tito  balanee  jnetlj  dne  on  alvdgment,  a  nftr> 

enoe  may  be  made  to  the  maater,  and  eoata  be  dliieted  to  abide  the  orent 

(8th  Jannazy,  1868.) 

This  was  a  summons,  obtained  by  defendant,  calling  upon  the 
plaintiff  to  show  cause  why  the  jndgment  in  this  canse,  and  all 
subsequent  proceedings  should  not  be  set  aside,  on  the  ground 
that  neither  the  oognoTit  giTon  bj  the  defbadant  nor  a  sworn  copy 
thereof  was  filed  in  the  office  of  the  deputy  clerk  of  the  court  in 
which  the  defendant  resided  at  the  time  of  giving  the  oognoTit ;  or 
why  the  plainUff  should  not  be  compelled  to  enter  up  satisfaction 
of  the  said  Judgment,  and  to  withdraw  the  writ  of  exeoutioa  in 
the  hands  of  the  sheriff,  upon  being  paid  the  sum  of  $64  64,  or  to 
reduce  the  endorsement  on  the  writ  of  fieri  faeitu  to  the  said  sum 
of  $64.64,  on  grounds  diselosed  in  affidavits  and  papers  filed. 

The  cognovit  was  given  by  defendant  to  plaintiff  on  6th  August, 
1868.  It  was  for  the  sum  of  £110,  to  seoure  to  plaintiff  payment 
of  £99  168.  Id.,  with  interest  from  date.  A  copy  of  it  was  filed 
within  one  month  after  the  cognovit  was  given  in  the  office  of  the 
deputy  clerk  of  the  crown  in  &e  oonnty  of  Perth. 

The  copy  filed  was  not  in  all  respects  a  true  copy  of  the  origl- 
naL  The  original  commenced,  '*!  confess  this  action,  and  that 
theplamtiff  hat  twtained  damaget  to  tiie  amount  of  £110,  besides 
costs  and  charges  in  this  behalf  to  be  taxed.**  The  copy  com- 
menced, •*  I  confess  this  action,  and  that  the  plaintiff  if  mtitUd  t0 
reeoffer  m  it  the  sum  of  £110,  berides  costs  and  charges  In  this 
behalf  to  be  taxed.**  The  original  proceeded,  '*  And  I  do  hereby 
agree  that  Judgment  for  the  same  majf  be  forthwith  entered  up  of 
record  against  me."  The  word  '<  may**  was  omitted  in  the  oopy 
filed."  The  copy  filed  concluded,  '« And  that  it  shall  not  at  any 
time  or  in  any  event  be  necessary  previous  to  issuing  the  said 
execution  to  revive  the  said^udgment  or  to  sue  out  or  execute  any 
writ  of  tctre/Mtof.**  There  was  no  sudi  concluding  dause  in  the 
original  cognovit. 

It  did  not  appear  on  what  day  judgment  was  entered  on  the 
oognovit  Bxeeution  was  issued  on  29th  September,  1868,  and 
payments  were  made  on  the  Judgment,  as  well  before  as  after 
issue  of  execution. 

The  balance  due  upon  the  Judgment  was  not  agreed  upon  between 
the  parties.  Defendant  claimed  that  he  owed  at  the  time  of  the 
application  only  $64  64 ;  while  plaintiff  claimed  a  much  larger 
sum  to  be  due  him.  Defendant,  before  making  the  application, 
tendered  $64  64  to  plaintiff  in  full  of  Judgment,  but  the  amount 
was  reAised. 

Carroll  shewed  cause,  referring  to  Commercial  Bank  v.  FUUher. 
8XJ.  C.  C.  P.  181. 

Mo99  supported  the  summons,  referring  to  Con.  Stat  XT.  C.  cap. 
22  sec.  287,  and  contending  that  it  was  no  where  shewn  among 
the  papers  filed  that  defendant,  at  the  time  of  giving  the  QOgi^ovit, 
was  a  reddent  of  the  county  of  Perth. 


Dbapib,  G.  J.  —  Independentiy  of  any  other  consideration  I 
should  not  set  aside  this  jndgment  and  execution  at  the  instance 
of  die  defendant,  when  a  paper  intended  to  be,  and  sworn  to  be, 
a  true  copy  of  the  cognovit  was  filed  within  one  month,  on  the 
ground  that  it  appears  to  have  been  in  some  particulars — not  the 
most  material,  however — an  incorrect  oopy. 

As  to  the  objection  that  it  does  not  appear  defendant  was  red- 
dent  in  the  oonnty  of  Perth  at  the  time  the  cognovit  was  given,  I 
think  it  rests  upon  him  to  shew  he  was  not 

I  refer  to  the  case  of  Tk»  Commercial  Bank  v.  Fletcher,  8  U.  C. 
G.  P.  181  for  my  views  as  to  the  construction  of  seo.  237  of  Gon. 
SUt  U.  C.  cap.  22. 

I  do  not  think  the  plaintiff's  attorney,  or  any  one  else,  can  en- 
force, under  this  cognovit,  payment  of  more  than  what  is  stated  to  * 
be  the  true  debt  and  interest,  and  the  costs  of  the  cause,  execu- 
tion, poundage  and  sheriff's  fees. 

I  refer  the  matter  to  the  master  to  determine,  on  hearing  the 
parties  (on  affidavit,  if  neoessary),  what  has  been  paid,  and  what 
IS  the  balance  justly  due,  and,  on  payment  of  that  balance,  order 
all  further  proceedings  on  the  execution  to  be  stayed,  and  satis- 
faction to  be  entered  on  the  roll.  If  the  master  find  no  more  to 
be  dne  than  has  been  tendered  and  refused,  the  plaintiff  must  pay 
the  costs  of  this  application,  and  of  the  master's  office ;  but  if  too 
Uttio  was  tendered,  defendant  must  pay  these  costs. 

Order  aoGordingjly. 


Alucav  akd  win  v.  KnsBL. 


JrwK    Ow<ii<eii</rtecewrt^H|htoeft-^atowip^J»*li> 

Qmmtif  OouH  Judge, 

The  name  of  the  eoort  mnat  be  Inierted  in  an  affidavit  to  hold  to  ball  at  the  tfan* 
of  anlng  ont  the  prnneei,  and  where  it  waa  not  inaerted  nntll  kmg  after  dafim 
dent  had  been  arreatod  the  arrart  waa  aet  aaide. 

In  thle  eaae  the  actton  waa  hy  hneband  and  wife  tot  a  vnrbd  alander  of  the  latter 
not  actionable  withont  proof  of  epedel  damage,  and  the  aflidaTit  stated  oeiy 
that  peraone  not  nneied  had  in  ooneeqaenee  withdrawn  thilr  enetom  fimn  the 
hneband,  who  waa  atailor.  The  learned  Jodge  eipreeeed  onipriee  yd  regnt 
that  an  arreet  ahould  have  been  ordered  on  eneh  atatementa,  bat  eetll  aelde  on 
the  ground  of  Irregnlarlty  only,  ezpnering  no  opinion  aa  to  hie  right  to  rerleV 
the  dedalon  of  the  eonntj  eoort  Jndge. 

-        "    r,18d2.) 


This  was  an  application  to  set  aside  the  order  for  the  delbadant's 
arrest  made  by  the  connty  judge  vt  Bssex,  with  the  writ  and 
arrest,  &c.,  on  various  grouiMi— insufficiency  of  statement  of  any 
good  cause  of  action,  and  the  absence  of  any  facts  indieative 
of  an  immediate  departure  from  Ganada,  the  absence  of  any  head- 
ing to  the  affidavit  shewing  what  court  it  was  in,  and  other  minor 
grounds. 

The  defendant  filed  no  affidavits  except  shewing  his  arrest  on 
the  11th  of  December  instant 


The  only  ground  for  the  arrest  was  an  affidavit  of  the  plaintiff; 
Peter  Allman,  setting  out  that  over  three  months  befiure  the 
application  the  defendant  had  verbally  slandered  his  wife  by  call- 
ing her  a  whore  in  presenoe  of  sevual  persons ;  that  in  oonsequenee 
of  such  words  various  persons  (not  named)  who  formerly  employ- 
ed the  pluntiff  as  a  tailor  had  declined  so  to  do,  and  his  wilb  who 
worked  with  him  also  lost  employment,  and  that  he  and  lus  wife 
had  also  lost  the  society,  &c.,  of  persons,  (not  named,)  and  that  he 
and  his  wife  had  suffered  dunage,  and  that  they  had  a  cause  of 
aotion  against  the  defendant  for  $1U0  and  upwards :  that  the  de- 
fendant kept  a  saloon  in  Windsor,  had  no  ties  to  bind  him  to 
Ganada,  and  could  leave  without  inoonvenience:  that  the  plaintiff 
had  been  informed  the  defendant  had  oifored  his  license  for  sale, 
intimating  his  intention  "  to  leave  the  said  town ;"  that  there  was 
good  and  probable  cause  for  believing,  and  the  plaintiff  did  be- 
lieve that  the  defendant  was  about  to  quit,  and  unless  forthwith 
apprehended  that  he  would  quit  Ganada  with  intent,  &c.,  to  de- 
fraud the  plaintiff  and  his  wife,  and  withont  satisfying  1dm  and 
her  for  the  damage  so  occasioned. 

This  was  sworn  on  the  8th  of  December,  1862,  and  on  the  10th 
instant  the  learned  judge  gave  a  fiat  to  arrest  for  $100. 

On  the  11th  December  the  defendant  was  arrested,  and  served 
with  a  copy  of  writ  in  the  Queen's  Bench,  tested  the  10th  of  De- 
cember. On  the  15th  his  attorney  swore  to  the  paper  now  produced 
being  a  true  copy  of  the  a£^davit  on  which  the  order  to  hold  to 
bail  was  issued ;  but  that  such  affidavit  was  not  filed  in  the  de- 
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paty  clerk's  office  when  prooeas  iasaed,  nor  np  to  the  time  of  his 
(the  attorney's)  affidaTit  No  name  of  any  court  appemd  at  the 
head  of  the  affidaTit 

On  the  18th  of  December  the  summons  for  discharge  was 
granted  by  Morrison,  J.  In  shewing  cause  the  plainUff  filed  an 
affidaTit  dated  24th  of  December,  annexing  a  copy  of  the  judge's 
fiat,  and  stating  that  the  fiat  was  filed  in  the  deputy  clerk's  office 
when  the  writ  was  issued :  that  the  affidaTit  was  dellTered  to  the 
Judge,  who  retained  the  same  till  the  28rd  of  December,  when  he 
deliTered  it  to  the  deputy  clerk,  and  that  in  Essex  it  was  custom- 
ary in  obtaining  summonses  and  orders  firom  Uie  judge  to  file  and 
leaTC  the  papers  with  him,  and  he  deliTered  them  to  the  clerk  of 
the  proper  court ;  and  that  when  the  defendant  was  arrested  he 
deposited  $100  with  tbe  sheriff  as  bail,  and  the  sheriff  then  let 
him  go. 

8p€H€9r^  for  the  plaintiff. 

BUvim^  contra. 

Haqartt,  J. — ^I  must,  in  the  first  place,  express  my  great  sur* 
prise  and  regret  that  any  person  should  haTe  been  held  to  bail  on 
such  statements  as  were  sworn  to  in  this  matter.  It  is  the  first 
time  I  haTC  CTer  heard  of  an  arrest  being  ordered  for  Terbal  slan- 
der. It  is  notorious  that  in  such  cases  (howcTer  gross)  the  dam- 
ages rarely  exceed  a  few  dollars,  and  that  in  all  human  probability 
the  limit  of  £25  fixed  as  the  lowest  sum  for  which  arrest  is  iJlowea, 
would  ncTcr  be  reached.  But  here  tlie  words  of  themselTcs  are  not 
CTcn  actionable,  and  the  plaintiifo  could  not  recoTer  except  on  proof 
of  special  damage  clearly  proTed,  and  an  allegation  that  persons 
unnamed  had  withdrawn  their  custom  in  consequence  would  hardly 
satisfy  most  minds.  Such  an  allegation  would  not  support  a  d»- 
elaraUon,  and  where  no  cause  of  action  exists  without  proof  of 
the  damage,  it  would  seem  only  reasonable  to  expect  to  find  the 
affidaTit  more  explicit 

Again,  no  facts  whaterer  vtt  stated  to  raise  the  belief  that  the 
defendant  was  about  to  leaTe  the  proTince.  His  offering  his  license 
for  sale,  and  talking  of  leanng  the  town  of  Windsor,  cannot 
amount  to  anything  unless  connected  with  some  other  oirenm- 
■tance.  If  the  belief  of  the  plaintiff,  unsupported  by  any  reason- 
able ground  ther«f<»r,  is  to  be  held  sufficient,  the  statute  is  ren- 
dered of  little  aTaiL 

I  repeat  therefore,  my  inability  to  understand  how  any  man's 
liberty  should  be  infringed  on  such  statements. 

When  pirocess  was  issued  on  the  Judge's  fiat  an  affidaTit  was 
not  filed  in  the  olerk*s  office  till  nearly  two  weeks,  nor  was  the 
name  ef  any  couK  put  at  the  head  of  the  affidaTit  for  many  days 
after  the  issuing  of  the  process  and  the  arrest,  nor  apparently  up 
to  tiie  issuing  of  the  summons.  The  ajt,  ch.  24,  GonsoL  Stats.  U. 
C.,  sec  6,  deolsjres  that  it  shall  not  be  necessary  that  it  should  be 
entitled  in  any  court  at  the  time  of  making  it»  but  that  the  title  of 
the  court  may  be  added  at  the  time  of  maUng  it,  but  that  the  title 
of  the  court  may  be  added  at  the  time  of  suing  out  the  process ; 
**  uid  sueh  style  and  title,  when  so  added,  shall  be  fat  all  purposes, 
and  in  all  proceedings,  whether  oItU  or  criminal,  taken  and  ad- 
Judged  to  haTe  been  part  of  the  affidaTit  ab  jnt/ie." 

I  quite  agree  with  the  Tiews  expressed  on  this  point  by  Mr. 
Justice  Richards  in  Swift  t.  Joiut  (6  XT.  G.  L.  J.  68,1  and  that 
our  statute  clearly  points  out  the  oourse  to  be  adopted  as  to  en- 
titling affidaTits.  I  think  it  was  the  plaintiffii'  duty  to  see  it  pro- 
perly entitled  when  suing  out  the  process ;  then  and  then  only, 
as  it  seems  to  me,  can  he  aTidl  himself  of  the  priTilege  allowed 
by  our  statute.  On  this  ground  I  tiiink  the  arrest  must  be  set 
aside. 

There  saems  to  be  a  difficulty  in  dealing  with  orders  made  by 
Judges  for  arrest,  after  exercising  their  discretion  on  the  materials 
before  them.  In  this  case  I  haTe  no  affidaTits  fh>m  defendant 
negatiTing  the  intention  to  leaTc,  and  am  therefore  asked  to  re- 
Tiew  the  discretion  so  exerdsed. 

Draper,  G.  J.,  in  Terry  t.  Comttoek,  (6  XT.  G.  L.  J.  286,)  says, 
''It  was  not  pressed  upon  me  to  roTiew  the  decision  of  the 
earned  Judge  who  made  the  order/  for  the  arrest  upon  any  sug- 
gestion of  the  insufficiency  of  the  affidaTit  before  him  to  sustain 
such  an  order.  If  this  had  been  done  I  should  haTe  referred  the 
matter  to  the  fUl  court" 


I  had  occasion  to  notice  the  law  on  this  point  in  Melnnet  t. 
Maeklin,  (6  U.  G.  L  J.  14.) 

As  I  can  see  my  way  to  disposing  of  the  case  on  the  other 
ground,  I  do  not  feel  called  upon,  in  the  absence  of  any 
affidaTits  flrom  defendant,  to  discuss  this  point  any  f^rth«r  than 
has  been  done  in  the  cases  dted.  If  the  defendant  desires  to  re- 
scind the  order,  I  must  refer  him  to  the  Ml  court 

I  direct  that  the  writ  and  arrest  of  defendant,  and  all  proceed- 
ings had  thereon,  be  set  aside,  with  costs  to  be  paid  by  the 
Sldntiffs,  and  that  the  sheriff  do  return  to  defendant  the  money 
eposited  with  him  in  lieu  of  bail,  or  if  any  bail-bond  be  glTen, 
that  it  be  deliTered  up  to  be  cancelled. 

I  desire  to  be  understood  as  expressing  no  opinion  as  to  my 
right  to  reriew  the  county  court  Judge's  decision  in  a  case  like  the 
present 


Iv  BB  Iba  Lnwzsy  Oiib»  ao. 

X^fhrtnee  tffaUanufi  bO^Llbertif  to  tffqnrfe  rdai$ur. 

Whan  an  ttppUatlon  it  mad*  to  ham  an  attornej*!  tiOl  rvflbrrad  to  tho  muter 
ftar  tmtioD,  and  tbo  aUdaTlts  in  •upport  of  tho  applicntloD  In  nomaaiMr  qiiM- 
MOii  tha  raUinar,  laafa  to  diannta  tha  fatalnar  will  ha  raftiaad. 

(JanoaiyHlMa.) 

TT.  F.  Maedanald,  on  behalf  of  the  BuflMo  and  Lake  Huron 
Bidlway  Gompany,  made  application  to  haTe  an  attorney's  bill 
referred  to  taxation. 

The  affidaTit  was  the  ordinary  one,  shewing  serTice  of  the  bill, 
but  in  no  manner  disputing  the  retainer. 

Mr.  Maodonald  desired  to  haTe  leaTS  reserTcd  in  the  order  to 
dispute  the  retainer.    He  referred  to  Se  Payne  6  G.  B.,  407. 

Jr.  B*  Jaeki&m  shewed  cause,  objecting  that  no  IcaTS  to  deny 
the  retainer  should  be  reserTed,  the  same  b^g  in  no  manner 
questioned  in  the  afildarits  filed. 

Dbapxb,  G.  J.,  hanng  taken  time  to  consider  the  application, 
refused,  under  the  circumstances,  to  reserTS  leaTC  to  the  client  to 
&pute  the  retainer ;  but  gaTC  permisrion  to  Mr.  Maodonald  on 
further  affidarits  to  apply  to  a  judge  in  Ghambera  to  haTe  his 
order  .Taried. 


Iv  mm  Iba  Lbwis,  Obb,  ao. 


Ob  an  apptle^tian mada  toa  Jndn In Chamban  Ibr  an  ofdar  laftiiinf  an attornaj'a 
hlU  to  taxaakm.  It  la  in  tha  dtoeratlon  of  tbajndsi  to  raaarrn  laaTa  to  tha  appli- 
cant todiapnta  tha  ratalnar  or  not.  In  ordar  to  tha  propar  azatdaa  of  that 
diaeratlon,  tha  Jodca  maj  look  to  tha  aflhaTita  batea  nim,  thoogh  eonflteting. 

(Ghambarii  lab.  S,  lM8w) 

Bfr.  Maodonald  afterwards,  pursuant  to  notice,  applied  to  huTe 
the  order  of  Draper,  G.  J.  so  far  Taried  as  to  resenre  liberty  to  the 
olient  to  dispute  the  retainer. 

He  filed  affidaritt  in  whieh  it  was,  in  effect,  twem  en  the  part 
of  the  BulEido  and  Lake  Huron  Railway  Gompany,  that  Mr.  Wood, 
of  Brantford,  was  the  only  attorney  of  the  Gompany,  and  that  Mr. 
Lewis  was  nsTer  employed  by  the  Gompany. 

M,  B,  Jdekion  shewed  cause,  producing  an  affidarit  of  Mr. 
Lewis,  to  which  was  annexed  seTcral  letters  from  officers  of  the 
Gompany  authorising  him  to  act  in  scTcral  matters  for  and  on 
behalf  of  the  Gompany,  and  in  which  it  was  positiTely  sworn  that 
he  was  retained  to  perform  the  serrlces  in  respect  of  which  his 
bill  was  rendered. 

Macdonald  contended  that  the  question  pf  retainer  could  not  be 
tried  on  affidarit,  and  submitted  that  he  had  shown  enough  to 
entitie  l^im  to  the  order  referring  the  MU  to  taTation,  and  resenr- 
ing  leare  to  dispute  the  retainer. 

MoBBisov,  J.,  held  that  it  was  in  Us  diseretion  to  reeerre  leave  to 
deny  the  retainer  or  not,  and  that  in  order  to  the  proper  exercise  of 
that  diseretion  he  could  look  to  the  affidarits  befbre  him,  though 
conflicting.  ITnder  the  drcumstances  of  this  application  hereftised 
to  Tary  the  terms  of  the  order  of  Draper,  G.  J.  He  said  the  Rail- 
way Company  m^st  either  dispute  the  retainer  without  a  reference 
to  the  bill  or  taxation,  or  accept  a  reference  and  so  admit  the 
retainer.    The  Gompany  aoeepted  the  latter  altdmatiTC. 
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GHANCERT  CHAMBERS. 


MUporied  fty  O.  Sahvsl  Q.  W.  W«od»  B^[iilrt.} 


(Sod  fWbniary,  1888.) 


B«88BT  ▼.    GKAHiJI. 

Wood^  on  behalf  of  plaintiff,  made  an  ez  pvrU  appUoation, 
under  the  follow ing  elronmBtaooeB : 

The  bill  had  been  taken  pro  confeuo  against  defmdant.  Decree 
for  sale.  No  subsequent  incnmbranoera.  After  the  final  order 
had  been  made  and  the  adTertisement  of  sale  for  14th  February 
pnbliriked,  it  was  discovered  that  the  Master's  clerk  in  making  up 
the  report  had  omitted  to  include  two  items  of  hiterest,  amounting 
together  to  £141  148.  6d.,  as  set  forth  in  plaintiff's  affidavit  of 
claim.  The  error  appeared  on  the  face  of  the  papers  filed,  con- 
taining the  clerk's  calculation  in  pencil  below  tho  account  as  sworn 
to  b J  plaintiff. 

Upon  an  affidavit  statins  the  facts,  and  production  of  the  papers 
fh>m  the  master's  office,  his  honor  Y.  C.  £sten  held  there  was  no 
necessity  for  appointing  a  new  daj  for  psyment,  and  granted  an 
order  referring  it  to  the  master  to  take  a  fresh  account  of  plaintiff's 
claim,  and  to  amend  his  report;  and  leave  was  given  to  fix  a  new 
upset  price  and  to  postpone  the  sale  if  necessary. 

8.  O.  Wood  for  plaintiff. 


DIVISION  COURTS. 


(In  fha  Third  Di?iaioa  Oonrt,  Qemmtf  of  KIsIb,  belbn  HIi  Hoeor  Jusos  Huena) 


Dayiq  Stbwabd,  Plaintiff  v.  Isaao  Moou  axd  Jmsi  Kipp« 
Executors  of  the  last  Will  and  Testament  of  Jaus  W.  Bowut, 
PeCendantp. 

Action  on  promissory  note  of  the  testator,  who  made  his  will, 
appointing  the  defendants  and  one  David  Harvey  executors.  All 
the  executors  topk  probate  and  administered,  but  Harvey  alonp 
managed  the  estate.  The  suit  was'  brought,  however,  against 
Moore  and  Kipp  (wfthoat  notloing  the  name  of  Harvey  in  any 
way.)  They  were  served  with  summons  firom  this  court  to  appear 
at  the  sittings  on  the  6th  January,  1868.  The  plaintiff  appeared 
on  thai  day,  but  the  defendants  made  default;  Judgment  was, 
therefore  given  for  the  plaintiff  for  the  amount  of  his  daim. 

On  the  2l8t  January  (16  days  after  the  trial)  the  defendant 
Kipp  applied  to  the  Judge,  upon  affidavits,  for  a  summons  calling 
npon  pi  wtiff  to  sl^ow  cause  why  the  prooeeding8  should  not  be  set 
•side  foff  irtegnlaiity— - 

1st.  Because  the  executor,  David  Harvey,  had  not  been  sued. 

2nd.  Because  Harvey  had  had  the  management  of  the  estate, 
and  transacted  all  the  business  connected  with  it,  and  knew 
nothing  of  the  prooeedings. 

8rd.  That  the  defendant  (Kpp)  did  not  appear  at  the  trial, 
beeanse  he  wa»retnming  offiosr  at  the  municipal  aleelioa. 

4th.  Thtt  the  executors  were  prepared  to  shew  what  assets  bad 
come  to  their  hands,  and  how  the  same  had  been  adininistmsd. 

The  othpr  executor,  Hsrvey,  also  made  an  affidavit  enhstaatiating 
these  flsots,  and  that  he  had  no  knowledge  of  the  sidt  until  after 
judgment  was  obtained,  otherwise  he  would  have  been  present  at 
the  trial,  i^id  would  have  been  prepared  to  shew  what  assets  had 
come  to  the  hands  of  the  executors,  and  how  the  same  had  been 
disposed  of;  and  also  setting  forth  what  sums  the  executors  had 
expended  in  proving  the  will  and  for  legal  advice,  and  other 
expenses  in  nSference  to  the  estate ;  and  that  there  was  not  suffi- 
cient property  in  the  hands  of  the  executors  to  pay  Ae  Judgment 
and  costs,  and  the  amonnt  expended.  Neither  of  the  affidavits 
stated  the  actual  sum  received ;  nor  the  value  of  the  estate ;  nor 
the  sum  actually  expended  in  detail.  The  defimdant,  Moore, 
made  no  affidavit  shewing  wh#t  reason  he  had  for  not  appearing 
to  the  summons ;  nor  was  it  shewn  why  the  defendants  did  not 
inform  the  other  executor  (Harv^)  that  they  had  been  served 
with  prooees. 

Pattl,  for  the  defendants,  cited  Addison  on  Con.,  1068 ;  Chit- 
Arch.  Prae.,  1170,  Action  against  Exr. ;  Williams  onExrs..  1760. 
1824,  861;  ^/wstf  v.  Quoik,  Stra.  20. 


White,  for  the  plaintiff,  cited  the  57th  sec.  of  the  D.  C.  Act,  the 
60th  sec.,  the  107th  sec. ;  and  the  rules  of  the  Div.  Oouria,  Nos. 
40,  41  and  42. 

HuQRis,  Co.  J.,  delivered  the  following  Judgment :— 

1st.  It  is  quite  true  that  if  there  be  several  executors  they 
should  all  be  sued,  in  case  they  have  all  administered  and  have 
assets,  or  the  defendant  sued  may  plead  the  non-Joinder  of  the 
others  in  abatement ;  but  if  one  hath  not  proved  nor  administered, 
he  may  be  omitted.  1  Chit,  on  PU  (Greening's)  61 ;  Toiler,  867 ; 
1  Moo.  and  P.,  068 ;  4  T.  B.,  565.  This  is  the  rule  of  the  supc 
rior  courts. 

2nd.  Setting  up  the  non-joinder,  however,  of  a  co-executor  as  a 
defence  must,  in  the  superior  courts,  be  taken  advantage  of  by  a 
plea  in  abatement*  and,  in  ordinary  cases,  such  a  plea  must  be 
put  in  within  four  days  of  the  service  of  the  declaration.  In 
infBrior  courts  it  is  no  doubt  necessary  that  such  a  plea  most  be 
made  as  soon  as  conveniently  possiblo  (as  at  the  next  court),  and 
at  all  events  before  any  next  step  is  taken. 

8rd.  I  think,  therefore,  that  the  non-appearance  of  the  defend- 
ants at  the  trial,  and  no  defence  being  made  for  them,  ought  to 
preclude  my  interfering  to  disturb  the  Judgment  given. 

4th.  The  57th  section  of  the  Division  Court  Act  enacts — that 
any  executor  or  administrator  may  sue  or  be  sued  in  the  division 
courts  and  the  Judgment  and  execution  shall  be  such  as  in  liks 
cases  would  be  given  or  issued  in  the  superior  courts.  Tbe  69th 
section  enacts  that  any  case  not  expressly  provided  for  by  that 
act,  or  by  existing  rules  made  under  that  act,  the  county  Jodges 
may,  in  their  discretion,  adopt  and  apply  the  general  principles 
of  practice  in  the  superior  courts  of  common  law  to  actions  and 
proceedings  in  the  division  courts. 

5th.  The  general  rules  of  the  court  do  ^ot  provide  for  an 
amendment  in  a  case  where  it  appears  at  ^e  heuing  that  a  Us9 
number  of  persons  have  been  made  drfenianta  than  by  law  is 
required.  The  80th  rule  prpvides  for  a  case  ifhere  a  grtaUr  num- 
ber of  persons  have  been  made  plainiifft  than  by  law  required. 
The  40tii  rule,  fbr  a  case  where  a  U»9  number  of  persons  have 
been  made  plednHJ^  than  by  law  required.  The  4l8t  rule,  tw  a 
case  where  mere  persons  have  been  made  defmdanii  than  by  law 
required  ;  and  the  42ttd  rule  fbr  a  case  where  etU  who  hme  been 
made  defmd&nit  have  not  been  sctvinI  witk  ike  summons,  so  thai 
I  must  be  gaid«d  by  tke  general  practice  of  the  superior  courts, 
and  discharge  this  application  because  it  was  not  taken  advantage 
of  at  or  before  the  trial,  and  because  in  the  superior  courts  it 
would  be  too  late  to  make  such  an  application  alter  verdict. 

6th.  The  85th  section  of  the  Dirision  €^>urt  Act  eeaeta  that  if 
on  the  day  named  in  the  summons  the  defendant  does  net  ^pear 
or  sufficiently  excuse  his  absence  or  if  he  neglects  to  answer,  the 
judge,  on  due  prpof  of  service  of  ths  summons,  Ac,  may  prooeed 
to  th^  hearing  on  the  part  of  the  plaintiff  only^  and  the  order, 
verdict  or  Ju<&mept  thereupon  sltall  be  Jmat  fmd  ^i^^IhIi^  and  as 
valid  as  if  both  narties  had  attended. 

7th.  The  107th  section  permits  the  jqdge,  upon  the  ai^lication 
of  either  ppty,  within  fourteen  days  af^r  ths  trial,  upon  good 
grouiids  being  shewn*  to  grant  a  n^w  trial  v^n  sunh  terms  as  he 
thinks  reasonable,  and  in  t^s  meantime  to  stey  proceedings.  I 
think  under  the  ruling  of  the  C^urt  of  Queen's  Bench  in  SwntA  v. 
Roone^,  12  If.  Q.  Q.  B.  661,  it  is  beyond  my  authority  to  dip- 
turb  a  verdict  after  th^  fourteen  dws,  expressly  limited  by  the 
Division  Court  Act,  have  expired.  It  hss  been  ruled  that  the 
judge  of  an  inferior  court  may  grant  a  new  trial  for  matters  of 
irregularity,  as  where  the  prooeedings  have  beei^  contrary  to  the 

Sractlce  and  rules  of  the  court :  (Bayley  y.  Boime^  1  Str.  392 ; 
eweU  V.  HiU,  1  Str.  409.)  A  verdict  m^  be  set  aride  by  motion 
for  miscondnct  of  the  Ju^,  as  where  they  toss  up,  or  draw  lots, 
or  otherwise  determine  by  chance  which  way  the  verdict  shaH  be, 
without  fhrther  oooference  after  such  determinatacn :  {Lord  FUm- 
waUef^e  eoM,  1  Freem.  415;  ^eter  v.  Sawden,  8  Lev.  205.) 
There  is,  however,  no  complaint  of  anything  of  that  kind  here, 
hor  of  anything  whiph  the  superior  courts  would  treat  as  an 
irregularity. 

8th.  Had  the  application  been  made  within  fourteen  days  after 
the  trial,  I  should  have  ordered  a  new  trial  upon  tiie  merits  upon 
payment  of  costs :  as  it  is  I  think  I  have  no  authority  to  do  so. 

The  summons  must,  therefore,  be  discharged. 
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GENERAL    CORRESPONDENCE. 

Unpatented  lands — LiabUUy  io  assessment  cmd  sale. 

To  TBI  EdiTOBS  OV  TBI  LAW  JOURNAL. 

Gentlemeii^ — If  it  would  not  be  aiisuiitt  the  roles  wbioh 
gOTom  jonr  poblished  answers  to  oorrospondents,  I  would 
like  to  know,  if  vr^^atenied  lands— on  which  some  instalments 
are  dae  the  Crown  by  the  pnichaeer,  and  on  which  no  one 
resides— can  be  assessed,  or  sold  for  taxes  t  See.  138,  cap. 
55»  0.  S.  U.  0.  says,  the  interest  of  the  defaulter  may  be  sold, 
while  Judge  Draper,  in  Street  t.  The  Corporation  qf  Co,  Eewt^ 
11  U.  0.  0.  P.,  says  ezaotfy  the  eentrary.  What  is  your 
opinion?  Assessors  and  Municipal  Councils  through  the 
country  have  no  doubt  at  all  on  the  sulgect,  for  they  assess 
aU  lands  on  which  an  instalment  may  be  paid.  Year  answer 
win  confer  a  iator  on  many  of  your  readers. 

I  am»  year  obedient  Serrant^ 

A  Law  Stttdbnt. 
Ottawa^  Feb.  23,  1863. 


[We  do  not  nndersland  Draper,  C.  3^  in  8treei  t.  County  of 
Kentf  11  U.C.C.P.  255,  to  say  that  no  unpatented  lands  can  be 
sold  for  taxes.  All  he  does  say  is,  tiiat  Street,  the  piainttlT  in 
that  case,  was  not  either  **  the  grantee  or  lessee  of  the  lands 
in  question,  nor  was  there  any  license  of  occupation  granted 
to  him  in  respect  thereof  (p.  258). 

The  section  of  the  Assessment  Act  to  which  our  correspon- 
dent refers  was  neith«»  eitnd  in  the  argument  nor  adverted  to 
by  the  court.  It  provides  that  "  if  the  sheriff  sells  any  land 
of  which  the  fee  is  in  the  crown,  he  shall  only  sell  the  interest 
therein  of  the  lessee  or  toeatee,'*  and  that  "  the  conveyance 
shall  give  the  purchaser  the  same  rights  in  respect  of  the 
land  as  the  original  loeatee  or  lessee  enjoyed,  SctiJ' 

Now,  if  the  fee  be  in  the  crown,  and  the  land  though  sold 
be  neither  granted,  leased,  nor  located,  it  is  not  liable  to  be 
either  taxed  or  sold  for  taxes.  This  Is  what  we  onderstand 
Draper,  C.  J.,  to  have  decided,  and  nothing  more»  Had 
Street  been  either  grontee^  lessee  or  locates,  we  apprehend  the 
decision  would  have  been  very  different 

True  it  is  many  people  suppose  that  Draper,  C(.  J.,  has 
decided  that  no  unpatented  lands  can  either  be  taxed  or  sold 
for  taxes.  But  there  it  nothing  in  the  language  of  that 
learned  jodge  to  warrant  such  a  eoadusion.  The  general 
rule  is,  that  lands  vested  in  Her  Migesty  cannot  either  be 
taxed  or  sold  for  taxes.  The  exception  is  where  the  land  is 
leased  or  located,  in  which  case  the  interest  of  the  lessee  or 
loeatee  in  the  land  may  not  only  be  assessed  but  sold  for 
nonpayment  of  assessment,  and  the  sale  "be  valid  without 
requiring  the  assent  of  the  Commissioner  of  Crown  Lands.'' 

Such  is  the  express  language  of  the  legislature  in  the  sec- 
tion to  which  our  correspondent  refers.  Its  meaning  is  clear 
and  unmistakable.  The  decision  to  which  our  correspondent 
refers,  so  for  from  being  in  conflict  with  it,  in  our  opinion 
supports  it — ^Eds.  L.  J. 


MONTHLY    REPERTORY. 


COMMON  LAW. 

Q.  B.  Stauulbd  v.  Qbkat  Wisnav  Bailwat  Go. 

BaUmmt— Luggage — RoUwey  Station — Cloak  Room — Bours  of 
AttentHmee^-^Reasonable — Question  for  the  J^ury, 

A  passenger  arrived  at  the  up  termlnuB  of  a  railway  station  on 
Saturday,  aud  deposited  his  luggage  ia  the  cloak-room.  On  Son- 
day  he  proceeded  to  the  cloak-room  for  his  luggage  but  found  no 
one  in  attendance,  and  in  consequence  of  delay  in  obtaining  his 
luggage,  he  missed  the  train  by  which  he  intended  to  leave  the 
station. 

Held,  that  the  luggage  was  not  deposited  with  the  company  as 
ordinaiy  warehousemen,  but  that  the  contract  on  the  part  of  the 
company  was  to  deliver  the  luggage  at  a  reasonable  time,  on  a 
reasonable  request 


C   C   Ato 


Rio.  v.  Johx  Jairnsoir. 


False pretenees-^Monsy  obtained  by  a  false  rtpresentalion  of  an. 
essential  fact  with  false  promites. 

A  folse  representatioa  by  a  lurried  man  whereby  a  tingle 
woman  is  induced  to  part  with  her  monety  to  him^-that  he  is  a 
single  man ;  that  he  will  fomish  a  house  with  the  monsy,  and 
many  the  woman,  is  sufficient  to  support  a  conviction  for  obain- 
ing  money  under  folse  pretence:  for  although  the  two  latter 
statements  are  mere  false  promises  to  do  something  in  future, 
and,  as  such,  are  insufficient,  the  pretence  of  being  a  single  man 
is  a  pretence  of  an  essential  foct. 


C.  P. 


Pmxi  ▼.  PoFPidBwnLL  axn  Axoraxm. 

Landlord  and  Thtani — Surrender  by  operation  of  law. 


A  was  B*B  tenant  of  a  house  foom  year  to  year.  A,  being  in 
insolvent  eircumstanoss  during  a  current  quarter,  .sold  his  effects, 
and  sent  the  keys  to  B's  office,  who  refased  to  accept  them,  but 
they  were  left  at  his  office.  In  the  next  quarter  B  put  up  a  board 
on  the  bouse,  giving  notice  that  it  was  to  let,  and  used  the  keys 
for  the  purpose  of  shewing  it  to  persons  with  a  view  to  Istting  it. 
In  the  quarter  after  that  B  painted  out  A*s  name^  which  had 
before  been  painted  on  the  premises,  and  had  some  cleaning  and 
repairing  done  to  the  house,  and  the  day  after  the  last  mentioned 
quarter  expired  deBMn5ied  possession. 

Held,  that  what  took  place  before  the  last  quarter  might  be 
coupled  with  the  acts  done  in  the  last  quarter,  and  the  act 
demanding  the  premises,  which  referred  back  to  the  first  quarter ; 
that  the  whole  constituted  an  acceptance  by  the  laadloni  of  the 
tenant's  offers  that  it  amounted  to  a  surrender  by  operation  of  law, 
and  A  was  consequently  not  liable  for  rent  for  the  two  last 

quarters. 

-  ■  ■  ■■■-  I   I         ..  • 

SX.  Houin  T.  diABX  asn  Axonin, 

PraeOee^New  Mat-Surprise. 

A  party  to  a  cause,  who  has  not  been  called  as  a  iHtness,  can- 
not have  a  new  trial  on  the  ground  of  surprise  in  regard  to  the 
effect  of  any  conversation  with  himself;  at  all  events,  if  he  admits 
some  conversation  to  have  occurred,  and  the  effect  of  it  is  not 
necessarily-decisive  of  the  case. 


Wbbbbr  v.  Shaw. 

Praetiee — Costs — County  Court — BiU  ofBxehange — Indorsement, 

In  an  action  by  a  party  as  endorsee  of  a  bill  of  exchange,  after 
judgment  by  default  for  a  sum  less  than  £20,  it  is  no  snswer  to 
an  application  for  costs,  on  the  ground  of  the  parties  not  residing 
i^ithin  twenty  miles  of  each  other,  that  the  bill  was  endorsed  to 
the  plaintiff  to  sue  upon,  as  residing  beyond  that  distance  from 
the  defendant,  for  tibe  purpose  of  obtaining  costs  on  that  ground. 
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[March, 


Q.  B. 


Ex  PABTI  WaLLIS. 


Attorney — Service  of  Clerk  under  arixclee — Death  of  Maeter — 

A99ignment, 

A  olerk,  daljr  artioled  to  an  attorney,  wrred  a  portion  of  bie 
time  with  his  master.  Upon  his  maatePi  djing  negotiations  were 
entered  into  for  the  transfer  of  the  business,  and  assignment  of 
the  cleric ;  bat  the  assignment  was  not  exeonted  till  about  a  month 
afterwards.  Daring  that  time  the  clerk  continued  to  serre  in  the 
office  of  his  late  master. 

HtUt  that  the  interval  between  the  death  of  the  master  and  the 
execudoa  of  the  assignment  could  not  be  allowed  to  count. 


EX. 


GiBSOR  y.  OUOK. 


Contract — A^encjf'-^Riifkt  of  Broker  to  eommtmoii. 

Although  the  broker  who  introdaces  the  customer  is  entitled  to 
his  commission,  and  it  may  be  a  question  for  the  jury  ^partly  upon 
custom)  which  of  two  brokers  has  in  fact  introduced  tke  customer 
{Cunard  ▼.  Van  Oppen^  Fost  ft  Fin.  716),  yet  where  the  broker 
introduces  a  party  who  introduces  another  broker,  through  whom 
(by  the  interrention  of  another  party)  a  charter  is  effected  by 
the  negotiations  between  him  and  the  agent  of  the  owner,  the  first 
broker  is  not  entitled  to  recoTer  commission,  and  witnesses  cannot 
be  asked  as  to  the  effect  of  a  supposed  custom  in  such  a  case  to 
entitle  him  to  claim  commission,  as  his  agency  is  too  remote,  so 
that  the  custom  would  not  be  legal  or  reasonable. 


GHANOEBT. 


L.  J. 


WiLDB  T.  Wiun. 

Praetiee — Stfiying  proeeedmge — Coete. 

Where  a  defendant  satisfies  the  claim  of  the  plaintiff  before  the 
hearing,  the  plaintiff  cannot,  on  a  motion  to  stay  proceedings, 
make  the  defendant  pay  all  the  costs  of  the  suit. 


WxBsnm  T.  WiBsmu 


M.  A. 

F^eign  attachment — Lwrd  Mayoi^e  court — Aeeignment  of  moneye  in 
hande  ofgamitheu — Notice  of  attachment 

A  foreign  attachment  in  the  Lord  Mayor's  court  only  operates 
upon  those  moneys  in  the  hands  of  the  garnishees,  in  respect  of 
which  the  debtor  could  hSTe  brought  an  action  at  the  time  of  the 
attachment,  or  at  any  time  between  the  issuing  thereof  and  the 
entry  of  the  pleas  of  the  garnishees. 

Where,  therefore,  before  the  attachment,  the  debtor  had  assigned 
all  his  interest  in  the  property  sought  to  be  attached,  and  notice 
thereof  was  given  to  the  garnishees,  it  was  held  that  the  attach- 
ment had  no  operation  as  against  the  assignee. 


y.  C.S,  SaUUDBBS  ▼.   ROTBIBSOV. 

WQl — Sate  of  bueineee^Seeiduarg  legatee — JBn^logment  of  manager, 

A  testatrix,  after  giving  certun  legacies,  bequeathed  her  estate 
and  effects  to  B.  upon  trust  to  sell  the  same  except  a  certain  lease- 
hold house,  in  which  she  directed  him  to  continue  her  business 
under  the  management  of  W.  Then,  afler  directing  B.  on  the  ex- 
piration of  the  lease,  to  sell  the  goodwill,  ftc,  or,  at  his  discretion, 
to  defer  such  sale  until  payment  of  legacies,  she  gave  the  residue 
of  the  estate  to  S. 

Meld,  that  S.  was  not  entitled  to  have  an  immediate  sale. 


V.  C.  K. 


Favlxubb  t.  Llbwbllth. 
Practices-Common  order  to  elect. 


Upon  a  bill  filed  for  specific  performance  of  a  contract  to  take  a 
lease,  a  motion  is  made  for  pajrment  of  a  year's  rent  into  coart, 
and  such  motion  is  refosed  on  the  ground  of  possession  not  having 
been  taken  under  the  contract    The  plaintiff  then  sues  ^he  defen- 


dant at  law,  and  the  defendant  gets  the  common  order  to  elect 
On  motion  to  discharge  each  order  for  irregularity — 

Held,  that  the  common  order  was  the  proper  course,  and  on  the 
undertaking  of  the  plaintiff  to  abandon  idl  relief  in  respect  of  rent 
prior  to  the  contract,  and  to  amend  by  striking  out  such  relief,  all 
proce)dings  under  the  order  to  elect  staved,  tiie  plaintiff  paying 
the  costs  pf  the  motion,  and  the  defendant  having  the  option  of 
paying  in  the  rent  within  a  fixed  time,  the  action  b^ng  stayed. 


V.  C.  K. 


Fox  ▼.  Gbabltox, — Chabltok  t.  Hall, 
Hall  ▼.  Fox. 

Will^Conetruetion^Power^Sleetian. 


G.  having  made  an  feolfinent  of  property  at  B.,  accompanied  by 
livery  of  seisin,  in  Ihvour  of  his  daughter  M.,  abeolutely,  she,  by 
a  declaration  of  trust  of  even  dale,  agrees  to  hold  such  property 
in  trust  for  herself  and  her  two  brothers  and  uster,  in  such  shares 
as  G.  should  by  deed  or  will  appoint,  and  in  default  of  appoint- 
ment, in  trust  for  them,  their  heirs  and  assigns  equally.  C.  con- 
tinues in  possession  during  his  life,  and  by  his  will  and  oodicil 
not  referring  to  the  power,  leaves  his  property  at  B.  to  trustees, 
his  son  being  one,  upon  certain  trusts  in  favour  of  his  daughter 
and  his  two  sons  and  their  children,  with  gifts  of  other  property 
to  his  sons  and  to  his  grand-daughters.  Suits  being  instituted  to 
administer  the  trusts  of  the  will  and  feoffment,  it  is  found  that  the 
trusts  of  the  latter  were  binding  at  the  teetator's  death  and  he 
having  very  small  property  at  B.,  besides  that  mentioned  in  ^the 
feoffment  and  declaration  of  trust,  questions  are  raised  as  to 
whether  the  will  is  an  exercise  of  power,  and  whether  the  two 
sons  are  not  put  to  their  election  as  between  the  fsoffment  and 
will. 

Held,  that  the  testator  intended  by  his  wiU  to  i^ve  the  whole  of 
his  property  at  B.,  there  being  a  good  exercise  of  the  power  ^ro- 
tauto,  and  that  the  two  sons,  but  not  the  daughter,  were  put  to 
their  election. 


APPOINTMENTS    TO    OFFIOE,    A^C. 


JUDOM. 

BKBTFINGTON  CONNOB,  LLJ>.  MidQ.a,of  (tafooda  Hall, 
•t-Lsw,  to  b0  a  FMue  Jodge  of  Urn  ^UAmtfn  Omri  of  Qiiwa't 
OuMMta,  in  tha  room  and  atiiad  of  The  Honocmbla  Bobart  Baaton  Bonifl,  < 
— (Qaaattad,  Jannary  n,  1888.) 

CORONBBS. 

QBOBOB  BBLLIKG10K,  Bnolro,  ItD^  to  ka  an  Aawriata  Ooronarftir  tho 
Oonn^  or  Middlaaazw— (Oaaattad,  fobr«ai7  7, 1888.) 

Kannon  L.  Cook,  Baqidra,  M J>n  to  ka  an  Aaaoolata  Gbronar  fir  tha  Ualtad 
Oonntlaa  of  Morthuibariand  and  Do^aia,— (OaaHtad,  Vahraary  14, 180.) 

JOHN  QUN,  B^tnira,  MJ>.,  to  ba  na  Aaodato  OoroMr  fbr  tte  Oooatr  otQnj. 
— (Oaaattad,  V^bmary  14, 1868.) 

ALFRBD  K  BGKBOTB,  Biquira,  ICJ).,  to  ba  an  Aawodato  Oonaar  ftir  tha 
Ooonty  of  WaUlngton.-^Qaaattad,  Vabroary  21, 1868.) 

ALFRBD  B.  BCKBOTD,  Baqnlra,  M.D.,  to  ba  an  Aaaoolato  Oorooar  ftr  tlia 
Ooantj  of  QrajMGaaattad,  IMmaiy  SI,  1868.) 

JOHN  N.  BBID,  Baqnlra,  IC.D.,  to  ba  an  Avodato  Ooronor  fir  tha  Unliad 
Oouttioaof  Torkaad  FML-COaaattad,  Vabrnaiy  SI,  1868.) 

M0TABIB8  PUBLia 

ALBXANDER  0.  MAOOONBLL,  of  Horrtoborrii,  BsqolTe,  B«rlator«tl4iw,to 
ba  a  Notary  Pnbtle  in  Uppar  Canada.— (Gaaettad,  Fabniary  7, 1888.) 

JOHN  0  8TIKBMAN,  of  Toftmto.  Biqalra,  to  ba  a  Nolaiy  Pnblli  in  Uppar 

Gknada.— {Oaaottad,  Febmaiy  7, 1868.) 

EDMUND  JOHN  SENKLBE,  tha  yonngar,  of  BrodcTllla,  Baqnira.  BanMer' 
at-Law,  to  ba  a  Notary  Pnbllo  in  Uppar  Oanadk— {Gaaattad,  Mbniary  7, 1868.) 

WILLIAM  H.  BBATTT,  of  tha  aty  of  Toronto,  iBnqnlra,  Attomaj-at-Law,  to 
ba  a  Notary  Pnblie  In  Uppar  Oanada.--<Qaiattad,  Fabrnary  14, 1868.) 

GBOBOB  GREBR,  of  Brampton,  Baoulra,  Barrlatar-at-Law,  to  ba  a  Notary 
Pnblie  in  Upper  OMwda.-<Qaaattid,  Fabnary  SI,  1868.) 

BRITTON  BATTB  08LBR,  of  Dandaa,  BKuhv,  Barrhtaivat-Law,  to  ba  a 
Notary  Pnblie  in  Uppar  OuMda^Gaiattad,  FMrnary  81, 1868.) 

TO  CORRESPONDENTS. 

A  Law  Studiht.— Under  **  General  Corraapondenoe." 

Cumx  6ni  Dimiov  GouftT,  Co.  Noivou.—BvQinuE.— Under  ^DlTiilon  Orart 
Porreqwndanea." 
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S.-  VrtOaj  .^. Qbod  Friday. 

4.  8atiird»T...~  Last  daj  te  notlet  of  trial  tit  York  ftBd  FMl 

A.  SUNDAT. —  Bad^SuMiay, 

tl.  Monday  .......  Ooantj  Ooart  and  Snrrogato  Oovrt  Tarma  bwln. 

7.  Tnaaday .......  Chan.  8iU.  Bhnooa.    Last  daj  of  noCloe  WhitDj  k  Woodatoek. 

11.  Saturday......  Ooanty  Oonxt  and  Borrqgata  Oonrt  Tarma  and. 

U.  SUNDAY Xmo  Amday. 

18.  Monday  .......  York  and  Pad  Sprinf  Aaaiiaa.  [and  Oobonrg. 

14.  Toeaday^*....  Ohy.  Sitt.  Onalph  *  fUrnla.    Laat  day  notice  Barrier  Godariflb, 

17.  Friday Laat  day  Ibr  aettinc  down  fir  Hearing  In  Ohanoery. 

10.  SUNDAY.....  SMd  AMdoy  i^ft^^utw. 

20.  Monday .......  Laat  day  for  no^  of  Hearing  In  Chaneary. 

21.  Taaeda.y  ......  Chan.  Sitt  Whitby  k  Woodrtock.    Laat  day  BOtiea  BatlaTfllab 

96.  SUNDAY 9rd  Amclay  c^fUr  Bader,  . 

S7.  Monday ......  ClHUMary  Hearing  Tarn  eoananeaa.  [Kingaton. 

28.  Toeaday ........  Chan.  Sitt.  Barrie,  Godarleh  and  Cobonlv.    Laat  day  of  notice 

28.  Tbnnday  ....  Laat  d^  for  Omnp.  Aaaeai.  BoUa.    Laat  diqr  ftnr  MoB-B«aldanta 

to  gira  Usta  of  their  Unda. 

BUSINESS    NOTICE. 

i%rffeiiff  AuleUed  fo  the  Proprirtcn  (if  thit  Journal  art  rfqvftlrd  to  rrmmbfr  thai 
dUourptuldu€acooumttkav€  bemplacfdintkthandtof  M«Mtr$.Ardagh  ^Ardayh, 
JUtorn^fffi,  BartUf  /dr  etUhdiom:  and  that  only  a prvmpLrtmUUmM  lo  Meai  w9tt 

It  i$  wUkgreat  reZicefanee  thai  th4  Proprieion  htne  adopted  thU  eourae;  bui  tkey 
hnvehnneompiiUdtodotoinordfr  toenMe  fhem  tomeeithetrcurrtiUea^mtet 
which  are  verjf  keav]t- 

Now  that  tho  uifftUHeu  of  the  Journalit  fo  gen^rallf  admitted,  <l  would  net  beta* 
raoaoNoUe  to  ea^pect  thai  the  Pro/euum  and  Oficerg  nftht  CburtMWotdd  aeeord  U  a 
tibfral  npport,  inttead  of  oBawinff  thtnuOott  to  ho  tmAfor  thdr  taboeriptUmt. 

%\t  Itpjrn  ©anaiia  fata  Imuttml 

APRIL.  1863. 

MR.  SCATCHERD  AND  CHEAP  LAW. 


Cheap  law,  like  cheap  whisky,  is  a  curse  to  a  people. 
This  is  a  trite  Temark^  often  made,  but  not  always  under- 
stood. There  is  a  ftsoination  about  litigation,  which  some 
men  cannot  resist.  The  cheaper  the  cost  of  litigation,  the 
greater  is  the  fascination.  Much  and  needless  litigation  is 
only  productive  of  ill-feeling,  malice  and  hatred. 

What  so  much  discourages  the  litigious  as  a  wholesome 
dread  of  law  costs?  It  has  always  been  found  that  in 
proportion  as  law  costs  are  reduced,  litigation  increases. 
Jones  is  angry  with  his  ndghbour  Brown,  because  the 
latter,  in  a  hasty  moment,  called  the  former  ^^  a  scapegrace;" 
whereby  Jones  fell  much  in  the  estimation  of  his  ftllow- 
men;  became  sick,  sore  and  much  pained  in  body  and 
mind.  Jones  would  like  to  sue  Brown  for  this  great 
wrong ;  but  the  prospect,  in  the  event  of  fiiilure,  of  having 
to  pay  costs  to  tiie  amount  of  $100,  puts  a  damper  on  his 
intentions.  Beduce  the  costs  from  $100  to  $25,  and  Jones 
without  doubt  will  have  ^^  a  slap  "  at  Brown.  Win  or  lose, 
the  costs  cannot  be  much;  so  that,  with  litde  or  no  hesita- 
tion, he  proceeds  to  gratify  his  appetite  for  revenge.  Jones 
tiid  .Brown  are  fair  specimens  of  the  genus  <<homo"  in 
matters  of  litigation. 

Is  it  not  within  the  experience  of  us  all,  that  the 
immediate  effect  of  the  increase  of  the  jurisdiction  of  our 


Division  Courts,  was  to  increase  litigation  to  such  an 
extent,  that  suits  increased  by  tens  and  hundreds?  Two 
or  three  hundred  suits  at  one  court  was  no  uncommon 
occurrence.  Why  was  this  ?  Because  before  the  change 
in  the  law,  two  hundred  out  of  the  three  hundiBd  suits 
could  not  be  brought  without  tiie  risk  of  County  Court 
costs,  or  aboul^$40  in  each  suit  The  dread  of  such  a 
consequence  exercised  its  influence  in  pacifying  the  dis- 
contented, and  led.  to  compromises  of  a  conciliatory  kind, 
leaving  men  good  neighbours  instead  of  bitter  enemies. 

Why  is  it  that  the  Judges  of  our  superior  courts  are 
now  so  often  called  upon  to  tiy  actions  for  malicious  arrest, 
and  maliciously  suing  out  process  ?  It  is  because  of  the 
increased  facilities  afforded  ta  men  for  resort  to  courts  of 
law  for  the  mere  gratification  of  their  angry  passions. 
Most  of  such  suits  are  for  tiie  malicious  issue  of  attach- 
ments  or  other  process  out  of  the  inferior  courts.  When 
once  the  seeds  of  dissension  are  sown,  one  suit  leads  to 
anotiier,  till  happy  homes  are  rendered  desolate,  and  well- 
to-do  men  are  brought  to  the  brink  of  poverty,  if  not  of 
iosanity. 

The  zealot  for  chaap  law  costs  should  ponder  on  things 
such  as  these;  let  him  also  consider  how  much  peace 
between  men  is  preserved  by  keeping  up  the  respectability 
of  the  legal  profession. 

It  is  a  fact,  that  respectable  lawyen,  so  hx  from  encou- 
raging litigation,  do  all  they  can  to  prevent  it.  It  is  no 
part  of  a  respectable  lawyer^s  duty  '^  to  get  his  neighbours 
by  their  ears,''  in  order  that  he  may  profit  by  their  misery. 
No  respectable  lawyer  is  guilty  of  such  conduct.  Better, 
then,  to  pay  lawyers  well  for  what  they  do,  than  to  make 
it  their  interest  to  increase  the  number  of  suits  by  fostering 
litigation,  in  order  to  make  their  gains,  notwithstanding 
the  decrease  of  law  costs,  correspond  with  former  receipts. 
Reduction  of  law  costs  might  have  the  effect  of  driving 
respectable  men  out  of  the  profession  of  the  law  into 
other  callings,  where  their  talents  and  their  learning  would 
be  better  requited;  but  most  sssuredly  their  place  would  be 
supplied  by  vampires,  who  would  prey  upon  the  very  vitals 
of  the  community,  and  whose  number  would  be  legion. 

No  profession  exercises  so  powerful  an  influence  on  the 
community  as  that  of  the  law.  The  influence  may  be  for 
good  or  for  bad,  according  to  the  description  of  the  men 
who  wield  it  A  liberal  and  learned  profession  is  at  once 
the  pride  and  the  glory  of  England.  The  profession  in 
Canada,  so  far,  has  not  been  under  the  mark.  But  tell  the 
able  advocate,  >rhose  life  has  been  spent  in  the  study  of  his 
profession,  that  he  shall  not  be  paid  for  his  services  beyond 
the  compensation  allowed  to  the  ^' negro  minstrel,''  or 
^<  vendor  of  quack  medidnes/'  and  what  will  become  of 
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himf  He  will  leave  the  ptofeasion  in  disgiut,  and  his 
place  will  be  taken  bj  those  whose  moral  faoulties  are  more 
blaoted,  and  appetite  for  plunder  more  craTing.  The 
result,  in  the  language  of  the  pennj-a-Iinerj  '^  may  be  more 
easily  imagined  than  described." 

In  England  it  has  not  yet  been  attempted,  as  a  rule,  to 
limit  counsel  £»es.  The  laborer  there  is  woirihy  of  his  hire. 
One  man  is  more  descrying  than  another.  While  Mr. 
Addlepate  might  be  delighted  to  reeeiye  the  magnificent 
fee  of  ten  dollan  for  pleading  a  case,  Mr.  Skilful  would 
not  accept  the  brief  with  less  than  fifty.  And  perhaps, 
after  all,  the  serrices  of  Mr.  Addlepate  at  ten  dollars,  would 
be  dearer  than  those  of  Mr.  Skilful  at  fifty.  Why,  then 
attempt  to  put  both  these  men  on  the  same  footing  ?  Why 
say  that  no  greater  counsel  fee  shall  be  taxed  than  twenty 
dollars  7    What  is  the  consequence  ?    It  is  this :  it  oompelB 


Lawyers  must  live.  If  they  do  not  live  strictly  '<  by  the 
sweat  of  their  brow,"  they  live  by  brain  work — no  lees 
arduous.  They  are  trained  for  a  particular  profession. 
For  a  consideration  their  services  are  oflered  to  society.  If 
the  price  for  the  services  which  the  lawyer  may  at  the 
instance  of  his  fellow-men  be  called  upon  to  perform  are 
fixed  by  act  of  Parliament,  why  should  not  the  price  of 
services  which  he  receives  ?  He  must  eat,  drink  and  live^ 
like  other  men*  If  the  shoemaker  is  not  restrained  by  act 
of  Ptirliament  to  a  fixed  price  for  his  boots,  why  should  the 
lawyer,  who  pays  him  for  the  boots  7  If  the  grocw ,  who 
supplies  the  lawyer  with  the  necessaries  of  life,  is  not 
limited  to  a  tariff,  wby  should  the  lawyer,  who  pays  for 
the  groceries  7  If  the  laborer,  who  cuts  the  lawyer's  wood, 
may  charge  less  or  more  for  his  services,  according*  to 
circumstances,  why  should  the  lawyer  who  pays  be  limited 


the  suitor  to  employ  mediocrity,  or  else  pay  the  difierence  I  in  ^  receipts  7    A  fee  of  twenty  dollars  for  pleading 


between  the  fee  for  mediocrity  and  talent  out  of  hiy  own 
pocket.  This  is  not  as  it  ought  to  be.  The  rule  is,  that 
the  party  in  the  wrong  should  pay  the  penalty  of  his  posi- 
tion by  paying  the  costs  of  litigation.  But  if  the  fees  of 
litigation  are  so  small  that  no  man  of  talent  or  respecta- 
bility will  accept  them,  then  the  party  in  the  right,  who 
employs  a  man  of  talent  or  respectability,  must  pay  his 
counsel  out  of  his  own  pocket,  and  so  be  a  loser,  no  matter 
what  the  result  of  the  litigation. 

The  principle  of  measuring  a  lawyer's  fees  by  a  tariff", 
and  taxing  them  according  to  that  tariff,  is  at  best  a  doubt- 
ful one^  and  should  not  be  stretched.  Why  should  not  the 
lawyer  as  well  as  the  doctor  be  allowed  to  make  his  own 
bargain  7  There  is  no  substantial  difference  between  them. 
The  one  is  employed  to  preserve  and  protect  life;  the  other 
is  employed  to  preserve  and  protect  property.  Each  is  a 
member  of  a  liberal  profession ;  each  is  licensed  to  practise 
that  profession.  There  was  a  time  when  the  Legislature  of 
England  endeavored  to  fix  the  value  of  different  commo- 
dities, and  of  the  services  of  different  classes  of  the  com- 
munity, by  acts  of  Parliament.  That  time  is  almost  past 
The  only  relic  of  it,  in  the  case  of  commodities,  is  that  of 
the  usury  laws  or  fixed  price  of  money;  the  only  relic  of 
it,  in  the  case  of  individual  classes  of  the  community,  is 
that  of  lawyers.  It  is  absurd  to  attempt  to  fix  by  law  that 
which,  owing  to  surrounding  circumstances  and  lapse  of 
time,  must  necessarily  fluctuate.  If  money,  like  any  other 
commodity,  exceeds  the  demand,  it  wifl  be  cheap.  If 
lawyers,  like  any  other  class  of  laborers,  exceed  the 
demand,  their  services  will  be  cheap.  Such  is  the  law  of 
supply  and  demand.  It  constantly  adjusts  itself  to  sur- 
rounding circumstances.  But  the  attempt  to  fix  the  price 
of  a  thing  fluctuating  in  itself,  is  as  illogical  as  an  attempt 
to  curb  the  wind. 


a  cause,  when  provisions  and  other  necessaries  of  life  are 
cheap,  may  be  a  &ir  compensation,  and  yet  no  compensa- 
tion at  all  if  the  price  of  provisions  and  other  neoesaaries 
of  life  increase  three-fold.  If  the  prices  of  the  necessaries 
of  life  inorease  three-fold,  why  should  not  the  lawyer, 
whose  expenditure  is  thereby  increased,  be  allowed  to  make 
some  corresponding  increase  in  his  charges  7  A  tariff  of 
fees  for  the  services  of  lawyers  is  theoretically  if  not 
practically  a  rank  absurdity.  It  is  the  remnant  of  absur- 
dities which  long  since,  as  the  statute  book  of  England  to 
this  day  testifies,  have  exploded* 

Lawyers  are  eminently  conservative  in  their  views. 
Their  whole  ooune  of  duty  ie  to  administer  the  laws  as 
they  find  them.  Their  whole  taining  causes  them  to  €Smg 
to  conservative  ideas.  This  is  the  reason  why  they  still 
submit  to  fixed  fees  for  specified  services,  centuries  after 
otheia  who  were  in  like  situation  are  leleaaed  fiom  the 
thraldom. 

These  remarks  have  been  occasioned  by  the  perusal  of  a 
bill,  introduced  last  session,  and  again  introduced  during 
the  present  session  of  the  Canadian  Legislature^  by  Mr. 
Scatcherd^-himself  a  lawyer  of  some  little  leputatioa. 

This  bill  is  entitied,  ''  An  Act  to  amend  the  law  in  reh- 
tion  to  law  costs  in  Her  Majesty's  Courts  of  Common  Law 
and  Chanceiy  in  Upper  Canada.''  It  is  a  most  ettraof- 
dinaiy  bill.  It  professes  to  be  a  remedial  measore.  It 
recites  that  '^ihe  costs  now  allowed  by  law  in  actions  and 
proceedings  in  Her  Majesty's  Courts  of  Common  Law  and 
Chancery  in  Upper  Canada,  are  exorbitant  and  f^ressive.'' 
Strange  fact — that  Upper  Canada  has  been  sinoe  its  first 
settlement  groaning  under  oppression,  and  that  tiieie  has 
not  been  to  this  day  one  petition  from  one  individual  in  sup. 
port  of  this  ]i>ill  I  But  for  the  sake  of  argument,  suppose 
the  principle  to  be  true,  is  the  Legislature  the  proper  tribup 
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nal  for  dedding  whether  a  lawyer  shall  receive  fifty  cents  or 
twenty-five  cents  for  an  attendance  at  court  ?  We  thought 
that  modern  ezperienoe  had  taught  the  Legislature  that  it 
was  much  better  for  them  to  leave  to  the  Judges,  whose 
position  gives  them  ample  opportunity  of  deciding  upon 
the  necessity  of  changes  in  law  tariff's,  the  power  to  regu- 
late.such  tarifis.  But  no;  this  modem  Daniel  has  got  new 
light.  He  proposes  to  leave  to  a  tribunal,  nine-tenths  of 
whom  know  nothing  of  the  matter  in  hand,  the  power  of 
deciding  upon  the  necessity  of  changes,  and  the  nature  of 
the  changes  to  be  made ;  which  changes,  when  made,  are 
to  be  as  fixed  as  if  engraved  on  tables  of  brass. 

Considering  the  boldness  of  the  design,  it  does  not 
surprise  us  to  find  much  boldness  in  its  execution.  Mr. 
Scatcherd  proposes  to  enact,  that  the  table  of  costs  framed 
by  the  Judges  of  the  superior  courts  of  common  law,  under 
the  provisions  of  the  Common  Law  Procedure  Act,  1856; 
the  table  of  costs  framed  in  pursuance  of  the  County  Courts 
Procedure  Act,  1857;  and  the  table  of  costs  framed  by 
the  Judges  of  the  Court  of  Chancery  on  the  8rd  June 
1853 ;  and  also  every  other  table  of  costs,  and  every  order 
for  the  allowance  of  costs  now  in  force  in  the  said  courts 
shall  be  repealed  and  declared  void. 

If,  after  the  repeal  of  these  tariffs,  he  were  to  enact  that 
lawyers,  like  other  classes  of  the  human  family,  should  be 
allowed  to  charge  for  their  services  whatever  their  servieee 
are  worth,  "  anything  in  any  law  to  the  contrary  notwith- 
standing,"  there  might  be  something  in  the  bill  which 
would  at  all  events  give  it  a  claim  to  a  respectful  considera- 
tion ;  but  instead  of  this,  we  find  it  gravely  proposed  to 
reenact  the  tariffs  on  a  reduced  scale,  which  perhaps  would 
be  quite  adequate  for  the  services  of  a  man  of  Mr. 
Scatcherd's  calibre,  but  intensely  laughable  if  intended  as 
a  full  compensation  for  the  services  of  a  lawyer  of  ability. 
Let  us  take  a  few  examples : 


For  fee,  with  brief,  in  other  oases 0 

For  fee,  with  l^rief,  in  Qaeen's  Benoh  or 
Common  Pleas,  to  counsel  in  argument  or 
examination  in  Chambers,  to  be  allowed 
by  the  Judge  at  the  time  when  he  consi- 
ders the  attendance  of  ooansel  necessary, 

not  less  than..  ...,.•••.  ^ 0 

Nor  more  than ^ Q 


IN  THE  OOeST  or  CHANOBBY. 
OOUXSSL. 
On  argument  at  Chambers. 


fl. 
16 


d. 
0 


£  8,   d. 


6 

12 


0 
6 


Fee  when  cause  at  issue  and  set  down  for 
the  examination  of  witnesses  


•••.•••a  ••• 


........••a 


0    5    0 
2  10    0 


The  framer  of  the  bill,  not  thinking  that  he  has  so  far 
made  himself  sufficiently  ridiculous,  proposes  to  enact  as 
follows : 

"  No  Judge  in  either  of  Bfer  Majesty's  Superior  Courts  of  Com- 
mon Law,  or  of  any  County  Court,  nor  the  Master,  nor  any  taxing 
officer  of  the  said  Superior  Courts,  shall,  after  the  passing  of  this 
Act,  merease  any  counsel  fee  with  brief  at  trial,  or  on  argument 
of  denburrvrs,  special  case,  appeal  or  otherwise,  in  ^  etue  wiUH- 


s.  o. 

to  THE  AnORHXT.  £     8.    d. 

Attendance  At  Judges*  Chambers,  at  Crown 
Offices,  at  the  Clerk's  Office,  and  all  other 
common  attendances  in  course  of  a  cause,    0 


0.  0. 

£   s.   d. 


10      0    10 


IN  COURTS  Ot  COMMON  LAW. 
OOVNBBL  rSXS. 


6    0 


0  16    0 
0  10    0 


Fee  on  motion  of  course,  or  on  motion  ftnr 
rule  nisi,  or  on*motion  to  make  rule  abso- 
lute in  matters  not  special 0 

On  special  motion  for  rule  msi  (only  one 
counsel  fee  to  be  taxed) 

To  attend  reference  to  Master  or  Clerk, 
where  counsel  necessary 

For  argument  on  supporting  or  opposing 
rule  on  return  of  rule  nisi,  or  argument 
on  demurrer,  special  case  or  appeal.. 1 

Fee,  with  brief,  on  assessment 0 

Fee,  with  brief,  at  trial  in  actions  of  a  spe- 
cial and  important  nature  (in  Co.  Court) ., 

Fee,  with  brief,  at  trial  in  cases  of  tort,  or 
in  ejectment , 2  10 


10 
10 


0 
0 


0  2  6 
0  6  0 
0    6    0 


0  16    0 

0  6    0 

1  10    0 


He  in  like  manner  also  pn^poees  to  enact  as  follows : 

**  No  retain^  shall  be  allowed  or  taxed  In  any  bill  of  costs ;  and 
it  shall  be  the  duty  of  the  Judge  presidiag  at  the  trial  of  any 
cause  wherein  such  charge  is  made,  to  disallow  the  same,  whether 
such  action  Is  contested  or  not" 

The  remaining  portion  of  the  bill  consists  of  some  provi- 
sions, more  or  less  absurd,  for  the  taxation  of  bills  of  costSi 
intended,  no  doubt,  as  a  substitute  for  the  proTisions  now 
existing  by  law  for  the  taxation  of  bills,  though  the  exist, 
ing  provisions  are  in  no  way  referred  to,  much  less  repealed. 
The  machinery  proposed,  if  intended  as  a  substitute,  will 
not  be  less  expensive  than  existing  machinery,  and  will  be 
found  to  be  clumsy  and  unsatisfactory.  Our  objectiouy 
however,  being  to  the  principle  of  the  bill,  we  have  no 
inclination  to  examine  its  provisions  more  in  detail. 

Some  will  say  the  bill  must  be  a  good  one,  as  it  is ''  father- 
ed" by  a  lawyer.  This  does  not  follow.  Mr.  Scatcherd's 
motives  in  giving  birth  to  such  a  bill  are  either  good  or  bad. 
If  his  object  be  to  pander  to  the  popuhur  prejudice  against 
lawyers,  and  to  gather  political  support  because  of  clap- 
trap against  law  costs,  his  motives  are  bad.  If,  howeveri 
his  object  be  to  do  good  by  attempting  to  remove  an 
imaginary  evil,  his  motives  at  least  are  good.  But  he 
ought  to  take  heed  that  in  '<  casting  out  one  devil,*'  he 
does  not  take  unto  himself  "  seven  other  devils  worse  than 
the  first.*'  Perhaps  he  in  his  heart  thinks  that  the  fees 
which  he  proposes  to  enact  as  the  only  fees  for  the  services 
indicated,  are  sufficient;  perhaps  he  so  thinks,  because  in 
his  own  practice  he  deemed  them  sufficient;  perhaps  his 
clients  considered  them  enough,  if  not  too  much,  for  his 
services;  but  he  ought  to  remember  that  all  men  in  the 
profession  are  not  to  be  judged  by  his  standard.  He  was 
never,  that  we  are  aware  of,  entrusted  with  any  cause  of 
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importance.  His  respoosibilities  were  light,  and  in  all 
probability  his  fees  were  in  due  proportion  to  his  responai- 
bilities. 

*  Much  odium  is  unjustly  thrown  upon  lawyers  for  their 
apparently  large  bills  of  costs.  Those  who  pay  them  forget 
that  a  large  proportion  of  the  bill  is  made  up  of  moneys 
disbursed  to  the  officers  of  the  courts  in  the  course  of  the 
cause.  The  lawyers  are  the  collectors  of  the  court  fees, 
and,  like  other  tax  collectors,  bear  much  of  the  odium  that 
properly  belongs  to  those  who  impose  the  taxes,  or  for 
whose  benefit  they  are  intended..  If  Mr.  Scatcherd's  real 
object  be  to  reduce  law  costs,  so  as  to  relieve  suitors  as 
xauob  fts  possible,  he  should  endeavor  to  do  so  without 
injury  to  the  respectable  portion  of  the  profession.  Let 
him  reduce  the  '^  court  fees/'  so  as  to  allow  the  lawyer's 
bill  to  represent  as  nearly  as  possible  the  lawyer's  receipts. 
But  we  neither  agree  with  Mr.  Scatcherd  in  the  object 
of  his  bill,  nor  in  lus  mode  of  carrying  that  object  into 
effect.  Hb  aim,  we  assume,  is  pure  patriotism — the 
public  good.  We  think  the  public  good  would  be  better 
consulted  by  the  increase  of  law  costs,  than  by  the  reduc- 
tion of  them.  All  admit  that  the  less  litigation  in  a 
community,  the  better.  All  know  that  in  England  the 
costs  of  a  suit  are  four  times  what  they  are  in  Canada; 
and  all  know  that  suits  in  England,  considering  the  differ- 
ence in  population,  are  not  one-fourth  the  number  they 
are  in  Canada.  We  fearlessly  assert  that  the  direct  conse- 
quence of  cheapening  law  is  to  increase  litigation.  All 
experience  proves  it.  It  may  be  asked — Why  then  do  you, 
on  the  part  of  lawyers,  oppose  the  reduction  of  law  costs  ? 
Our  answer  is,  that  our  opposition  is  not  so  much  on  behalf 
of  the  interests  of  lawyers,  as  what  we  conceive  to  be  the 
true  interests  of  society.  Were  we  to  consult  the  interests 
of  unscrupulous  kwyers  only,  we  should  advocate  every 
measure  that  would  have  a  tendency  to  increase  litigation, 
and  so  would  support  Mr.  Scatcherd's  bill.  But,  repre- 
senting as  we  do  at  the  same  time  the  interests  of  respec- 
table lawyers  and  the  interests  of  society,  we  advocate  only 
such  measures  as  will  best  preserve  the  rights  of  both. 
Their  interests  are,  we  think,  in  this  respect  identical. 
We  say  to  society — have  only  respectable  lawyers,  and  pay 
them  well ;  and  in  so  doing,  while  you  maintain  the  stan- 
dard of  the  bar,  you  discourage  litigation — better  hr  this 
course  of  action,  than  to  have  indifferent  and  unscrupulous 
lawyers  at  small  fees,  and  wide-spread  litigation — remem- 
ber that  if  you  lower  the  standard  of  the  bar,  you  lower 
the  standard  of  the  bench ; — ^remember  also  that  upon  the 
integrity  of  the  bench,  depends  your  most  cherished  and 
most  valued  rights — those  of  life,  liberty  and  property. 
Sap  not  the  foundation  of  the  edifice,  or  you  will  ruin  the 
superstructure. 


PROPOSED  AMENDMENT  OF  THE  DIVISION  COURTS 

ACT. 

Among  other  proposed  law  amendments,  we  find  a  bill 
introduced  by  Mr.  M.  C.  Cameron,  to  amend  the  Division 
Court  Act.    The  following  is  a  copy  of  it : 

DILIi. 

An  Jet  to  amend  ike  Ad  retpeeUng  Division  CawrU,  Chapter  19 
of  the  ConsoUdttied  Statutes  of  Upper  Canada, 

Whereas  by  the  eighth  section  of  Chapter  nineteen  of  the 
Consolidated  Statutes  for  Upper  Canada,  the  Justices  of  the 
Peace  in  each  County  in  General  Quarter  Sessions  assembled, 
may,  subject  to  the  restrictions  therein  contained,  appoint  and 
from  time  to  time  alter  the  number,  limits  and  extent  of  every 
Division,  and  shall  number  the  divisions  beginning  at  number 
one;  bat  a  less  number  of  Justioee  cannot luter or  rescind  any 
resolution  or  order  made  by  a  greater  number  at  any  previons 
Sessions :  And  whereas  more  townships  than  one  in  many 
instances  have  been  and  may  be  ineluded  in  one  Division,  and 
by  reason  of  the  increase  of  population  in  townships  so  inclu- 
ded, the  public  convenience  may  require  that  the  number  of 
Divisions  and  Courts  should  be  increased :  And  whereas  in 
consequence  of  the  difficulty  experienced  in  effecting  such 
increase  by  reason  of  the  non-attendance  at  any  General  Quar- 
ter Sessions  of  as  many  Justices  as  w^Te  present  when  the 
Divisions  were  established,  it  is  expedient  for  remedy  thereof 
that  the  said  eishth  section  should  be  repealed ;  Therefore  Her 
Majesty,  by  and  with  the  advice  and  consent  of  the  Legislatifo 
Council  and  Assembly  of  Canada  enacts  as  follows : — 

I. — ^From  and  after  the  passing  of  this  Aot,  the  eighth  section 
of  the  said  Act  cited  in  the  preamble  shall  be  repealed,  and  the 
following  clause  be  read  as  forming  part  of  the  said  Aol  in  the 
place  of  the  said  eighth  section  : — 

''A  majority  of  the  Justices  of  the  Peace  in  General  Quarter 
Sessions  assembled  in  any  County  may,  subject  to  the  restric- 
tions hereinafter  contained,  appoint  and  from  time  to  time  alter 
the  number  of  Divisions  or  the  limits  and  extent  of  any  Divi- 
sion or  Divisions,  and  shall  number  the  Dinsions  beginning 
at  number  one ;  but  a  less  number  of  Justices  than  five  shall 
not  alter  or  rescind  any  resolution  or  order  madeat  any  previous 
Session ;  nor  shall  a  less  number  of  Justices  decrease  the 
number  of  Divisions  established  in  any  County  by  an  order  or 
resolution  made  by  a  greater  numbw  at  any  previous  Session." 

II. — Notwithstanding  anything  in  the  one  hundred  and 
seventh-fifth  section  of  the  said  Act,  any  party  brought  before 
any  Division  Court  or  any  County  Judge  under  the  provisions 
of  the  said  section,  dissatisfied  with  the  decision  of  such  Court 
or  Judge  or  the  verdict  of  any  jury,  in  respect  to  any  claim  to  any 
property  seized  or  attached  under  execution  or  attachment, 
where  the  property  seized  or  attached  shall  exceed  the  value  of 
fifty  dollars, — whether  seized  under  one  execution  or  attach- 
ment, or  several  may  appeal  from  such  decision  or  verdict  to  Uie 
County  Court  of  the  County  or  United  Counties  in  which  such 
decision  or  verdict  is  made  or  rendered  ;-Provided  always,  that 
no  such  appesi  shall  be  heard  or-allowed  unless  the  party  or 
parties  appealing,  shall  within  ten  days  after  such  decision  or 
verdict  shall  have  been  given  or  rendered,  give  notiee  of  his 
or  their  intention  to  appeal  to  the  Clerk  of  the  Diviuon  Court 
in  which  such  decision  or  verdict  shall  have  been  nven  or 
rendered,  and  shall  also,  within  the  time  aforesaid,  file  with  such 
Clerk  a  bond  to  the  said  Clerk,  executed  by  <he  party  appeal- 
ing, or  by  some  other  person,  and  two  sureties  to  be  approved 
by  the  said  Clerk,  in  the  sum  of  two  hundred  dollars,  condi- 
tioned to  prosecute  the  appeal  with  effect  and  without  delay, 
and  to  pay  all  oosts  as  well  of  the  proceedings  in  the  said 
Division  Court  as  of  the  said  appeal,  in  the  event  of  the  ap- 
pellant not  succeeding  in  the  said  appeal ;  And  provided  also, 
that  the  said  bond  be  accompanied  by  an  affidavit  of  justification 
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by  0ocb  sareties,  and  an  affidavit  of  the  dae  taking  thereof  by 
a  subscribing  witness  to  the  execution  of  the  saia  bond. 

III. — The  question  to  be  tried  on  the  said  appeal  shall  be  the 
right  of  the  claimant  or  claimants  to  the  property  seized  or 
attached  as  against  the  plaintiffs  in  the  execution  or  executions, 
attachment  or  attachments,  and  it  shall  be  tried  before  a  jury 
without  formal  pleadings,  in  the  manner  in  which  interpleader 
issues  are  now  tried  in  the  County  Court ;  and  it  shall  be  the 
duty  of  the  party  or  parties  appellant  to  prepare  an  issue  em- 
bodying each  question,  and  astatement  of  the  goods  or  property 
claimea,  and  to  file  the  same  in  the  office  of  the  Clerk  of  the 
County  Court  of  the  County  in  which  such  issue  is  to  be  tried, 
within  fifteen  days  after  the  decision  or  verdict  appealed  from 
is  made  or  rendered,  and  to  give  notice  thereof  to  the  Clerk 
of  the  Division  Court  in  which  such  decision  or  verdict  was 
made  or  rendered ;  and  in  case  the  party  or  parties  in  whose 
favour  such  decision  or  verdict  has  been  made  or  rendered, 
shall  not  object  to  such  issue  and  give  notice  of  such  objections 
to  the  said  Clerk  within  five  davs  next  after  the  expiration  of 
the  last  day  allowed  to  the  appellant  to  file  such  issue,  the  issue 
so  filed  shall  be  tried  b^  a  jury  of  the  County  at  the  next  sitting 
of  the  County  Court  for  the  trial  of  causes  which  shall  happen 
not  sooner  than  twenty  four-days  next  after  the  decision  or 
verdict  appealed  from  shall  have  been  given  or  rendered; 
Provided  always,  that  it  shall  be  lawful  for  the  Judge  of  the 
County  Court  in  which  such  issue  is  to  be  tried,  to  enlarge  the 
time  for  the  trial  thereof,  upon  cause  shown  by  either  party 
as  in  ordinary  cases. 

IV. — ^The  jury  l)efore  whom  the  said  issue  is  tried  may  render 
a  general  verdict  in  favor  of  the  appellants  or  respondents,  and 
for  the  whole  of  the  goods  and  chattels  or  personal  property 
seized  or  attached,  or  in  favor  of  one  or  more  appellant  or 
appellants,  respondent  or  respondents  and  against  the  other 
or  others  of  them,  or  in  favor  of  one  or  more  as  to  some  portion 
of  the  p>od8  or  property  and  of  the  others  as  to  oUier  portion 
or  portions. 

V. — ^Wherever  the  jury  shall  render  a  general  verdict  in  favor 
of  the  appellant  or  respondent,  or  for  the  whole  of  the  property 
seized  or  attached,  the  successful  party  shall  be  entitled  to  his 
costs ;  and  in  case  of  the  verdict  being  apportioned,  the  costs 
shidl  be  in  the  discretion  of  the  Judg^  of  the  Court  before 
whom  the  issue  is  tried,  who  shall  make  an  order  on  the  back 
of  the  issue  directing  by  whom  the  costs  shall  be  paid ;  and 
such  costs  shall,  after  taxation  by  the  Clerkof  the  County  Court 
in  accordance  with  the  tariff  of  fees,  or  practice  in  interpleader 
issues,  be  recovered  by  execution  to  be  issued  out  of  the 
County  Court  as  upon  a  judgment  in  ordinary  cases ;  and  in 
case  the  appellant  shsil  be  directed  to  pay  the  costs,  the  respon- 
dant  shall  or  may  in  his  option  proceed  to  recover  such  costs  by 
execution  as  aforesaid,  or  action  on  the  bond  given  as  security 
aforesaid. 

YI. — All  parties  giving  notice  of  their  intention  to  appeal 
shall  be  made  appellants  in  one  issue,  and  all  parties  in  whose 
favor  the  decision  or  verdict  appealed  from  has  been  given  or 
rendered  shall  be  made  respondents,  and  shall  be  answerable 
for  costs  according  to  the  provisions  of  the  fifth  section  of  this 
Aoty  unless  he  or  they  shall  give  notice  of  the  abandonment 
of  the  appeal  or  of  the  decision  or  verdict  in  his  or  their  favor 
appealed  from,  within  twenty  days  next  after  such  decision  or 
verdict  shall  be  made  or  rendered  ;  and  in  case  of  the  appeid 
being  abandoned,  the  decision  or  verdict  appealed  from  shall 
stand,  and  in  case  of  the  abandonment  of  toe  decision  or  ver- 
dict by  the  party  or  parties  in  whose  favor  the  same  has  been 
rendered,  the  said  decision  or  verdict  shall  be  reversed  with  or 
without  costs  in  the  discretion  of  the  Judge  of  the  Court  in 
which  the  proceedings  appealed  from  was  pending ;  such  costs 
to  be  recovered  and  all  further  proceedings  to  be  had  in  the 
said  Coart  as  if  the  decision  had  been  originally  in  favor  of 
the  appellant. 


VII. — The  Judge  of  the  County  Court  before  whom  any 
issue  shall  be  tried  under  the  provisions  of  this  Act  shall  have 
all  the  powers  of  amendment  and  other  powers  of  a  Judge  in 
the  County  Court  in  causes  originated  in  such  County  Court. 


1>IQ£ST  OF  ACTS  PASSED  DURING  SESSIONS  OF 

1860-1-2, 

WHICH  RXPEAL,  AlUND,  TART  OR  AnSCT,  OONSOIJDATED  8TATUTX8 

FOR  UPPER  CANADA. 

(Hy  J.  8.  Hallowxll,  SUtden(ra^Lat9,) 


Con.  Stat.  U.  C. 

c.  8,  p.  7,  vide  28  Vic.  c.  40,  s.  2. 

0.  8,  snb-s.  6,  p.  9,  Townships  of  Raglan,  Lyndoch,  Radoliffe 

and  Bmdenell,  added  to  County  of  Renfrew  by  23  Vio.  o. 

89,  8.  4. 
0.  8,  sub-s.  6,  Nos.  10,  16,  p.  9,  Rep.  by  28  Vie.  c.  89,  s.  2. 
c.  8,  sub-s.  6,  7,  p.  9,  Counties  of  Renfrew  and  Lanark,  24 

Vic  0.  61,  separates  them. 
0.  8,  sub-8. 11,  p.  10,  TawQships  of  Miller  and  Canqonto  added 

to  County  of  Frontenac  by  28  Vic  o.  89>  s.  ^,  6 ;  and  vide 

s.  1  as  to  union  of  Frontenac  with  Lennox  and  Addiogton. 
e.  8,  sub-s.  12,  p.  10,  Townships  of  Effingham,  Abingei', 

Ashby  and  Denbigh,  added  to  County  of  Addington  by  28 

Vie.  c.  39,  s.  8,  6 ;  and  vide  s.  1  as  to  union  of  Addington 

with  Lennox  and  Frontenac. 
0.  8,  snb-s.  18,  p.  10,  vide  28  Tie.  c.  89,  s.  6;  and  vide  e.  1 

as  to  union  of  Lennox  with  Frontenac  and  Addington. 
c.  8,  sub-s.  15,  p.  10,  vide  23  Vio.  o.  $9,  s.  6. 
0.  8,  suVs.  18, 19,  p.  11,  12,  Counties  of  Peterborough  and 

Victoria,  vide  24  Vie.  c.  60. 
c.  8,'  snb-s.  20,  No.  15,  p.  12,  Township  of  I^binson  changed 

to  Morrison  by  28  Vio.  o.  40,  s.  8. 
0.  8,  sub-s.  80,  p.  14,  snb-s.  9,  p.  16,  Biddqlph  i^nd  Mc(}ilU- 

vray  taken  from  the  County  of  Huron  and  annexed  to  the 

County  of  Middlesex. 
0.  8,  sub-s.  86,  County  of  Middlesex,  by  26  Vic.  o.  28,  Town- 
ships of  Biddnlph  and  McQilUvray  added  to  this  county. 
0.  8,  sub-s.  84,  No.  8,  p.  16,  Township  of  Sandwich,  by  28 

Vie.  c.  96,  divided  into  two  distinct  Municipalities. 
0.  8,  s.  6,  p.  19,  this  section  not  affected  by  28  Vic.  c.  21  ; 

vide  28  Vie.  c.  21,  s.  7. 
c.  6,  e.  1,  p.  28,  Repealed  as  to  registered  judgments  by  24 

Vio.  c.  41,  B.  10. 
c.  10,  s.  6,  p.  82,  as  to  rank  of  Chief  Justice  of  Upper  Canada, 

repealed  by  25  Vic.  c.  18,  s.  1. 
c.  12,  s.  66,  p.  69,  s.  67,  68,  p.  60,  as  to  registered  decrees 

and  orders  which  bind  lands,  &c.,  repealed  by  24  Vio.  o. 

41,  s.  1. 
0  18,  s.  5,  p.  68,  as  to  Prerident  of  Court  of  Error  and  Appeal, 

repealed  by  24  Vio.  o.  86 ;  vide  26  Vic.  o.  18,  s.  1,  2,  8. 
c.  18,  8.  8,  p.  68,  Time  of  sittings  of  said  Court  altered  by 

26  Vic.  c.  18,  s.  4. 
c  16,  p.  76,  vide  28  Vie.  o.  42,  s.  4,  cases  in  Superior  Courts 

may  be  tried  in  County  Courts ;  28  Vic.  c.  48,  extends  juris- 
diction of  County  Courts;  28  Vic.  e.  44,  regulates  the 

removal  of  causes  fh>m  County  Courts, 
c.  17,  p.  115,  Court  of  General  Quarter  Sessions,  by  24  Vic. 

c.  14,  not  to  try  treasons  and  felonies, 
c  17,  s.  10,  p.  117,.  as  to  Court  of  General  Quarter  Sessions 

apppointing  Constables  annually,  repealed  by  28  Vic.  c  8 ; 

and  last  mentioned  act  amended  by  24  Vio.  e.  48. 
c  19,  p.  186,  Division  Court  Act,  c.  29,  p.  826,  Replevin  Act, 

and  23  Vio.  c.  43,  to  be  read  as  one  act  so  far  as  relateti  to 

'cases  within  the  jurisdiction  of  the  pifision  Courts,  vide 

28  Vic.  c.  46,  s.  7. 
c.  19,  s.  151,  p.  162,  as  to  what  may  be  seized  under  a  Divi- 
sion Court  execution  against  goods,  part  repealed  by  28 

Vic.  0.  26,  8.  2. 
c.  19,  s.  146,  p.  161,  certificate  of  Division  Court  judgment 

may  be  obtained  for  registry,  repealed  by  24  Vic.  c.  41, 
*    8.  2. 
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e.  22,  8. 204,  p.  228,  how  records  to  be  endorsed,  repealed  hj 

28  Vio.  0.  42,  8.  1 ;  28  Vie.  o.  42,  s.  2,  in  lien  thereof, 
e.  22,  8. 206,  p.  229,  how  records  in  town  eanses  to  be  entered, 

repealed  by  28  Vie.  o.  42,  b.  1. 
e.  22,  8.  206,  p.  229,  28  Vic.  o.  42,  8.  8,  in  lien  thereof. 
«.  22,  8.  245,  p.  286,  Deputy  Cflerks  may  giTe  certificates  of 

judgments  entered  by  them,  which  certificate  may  be  regis- 
ter^ in  the  proper  oonnty»  and  bind  lands,  repealed  by 

24  Vie.  c.  41,  8.  8. 
e.  22,  8.  254,  p.  289,  apparel,  tools,  &o.,  eztepted  from  exe- 

eution,  repealed  by  28  Vic.  o.  25,  s.  8,  4,  Tide  8.  5,  6. 
c.  22,  8.  826,  p.  254,  suits  within  jarisdittion   of  County 

Courts  may  be  brought  in  the  Superior  Courts,  repealed  by 

28  Vic.  c.  42,  8.  1. 
e.  22,  8.  827,  p.  254,  bnt  In  Connty  of  TorV  not  without 

Judge's  flat  of  leaTe,  repealed  by  28  Vic.  c.  42,  s.  1. 
e.  22,  8.  888  to  841,  p.  266-7-8,  as  to  power  of  Judges  to 

make  rules,  applied  to  28  Tic.  o.  45,  s.  9. 
e.  22,  8.  889,  p.  268,  Judges  may  extend  Superior  Court  tnles 

to  County  Court,  Tide  28  Vio.  c.  43,  8.  5. 
c  24,  8.  21,  p.  281,  decrees  in  ctoea  of  sequestration,  when 

registered,  to  create  a  charge  on  real  estate,  repealed  by 

24  Vic.  c.  41,  8.  4. 
0.  25,  8.  8,  p.  287,  when  writ  of  attachment  to  be  marked 

•*  inferior  jurisdiction,"  repealed  by  28  Vic.  c.  42,  8.  1. 
e.  27,  p,  802,  Ejectment  Act,  certain  proTisiona  thereof  ap- 
plied to  County  Courts  and  to  28  \lc.  o.  48,  by  28  Tic.  e. 

48,  8.  8,  Tide  s.  5. 
0.  28,  p.  828,  Dower,  ride  24  Vio.  c.  40,  as  to  assignment  of 

dower;  and  24  Tic.  c.  40,  8.  IS,  as  to Yiecessity  of  notice 

of  action, 
e.  29,  p.  825,  Beplerin  Act,  o.  19,  p.  186,  Dirision  Court  Act 

and  28  Vic.  c.  45,  to  be  read  as  one  act,  by  28  Vic.  c.  45, 

8.  7. 
0.  88,  8.  8,  p.  409,  Clerks  of  Crown  and  Pleas,  &o.,  to  render 

half  yearly  accounts,  repealed  by  28  Vic.  c.  46,  s.  1. 
c.  88,  8.  8,  p.  409,  28  Vio.  c.  46,  s.  2,  in  lieu  thereof. 

e.  84,  8.  1,  sub-s.  2,  p.  410,  as  to  Graduates  of  three  years' 
standing  on  books  of  the  Law  Society,  amended  by  28  Vie* 
c.  47,  8.  1,  and  28  Vie.  o.  47,  8.  2,  to  be  read  as  an  addi- 
tional Bection  to  c.  84,  s.  1,  p.  410. 

0.  85,  8.  2,  sub-s.  2,  p.  411,  not  to  apply  to  persons  entered 
after  1st  March,  1860 ;  ride  28  Vic.  o.  48,  s.  1. 

c.  85,  8. 2,  8ub-8.  2,  28  Vic.  c.  48,  s.  2,  to  be  read  as  an  addi- 
tional section  to  e.  35,  8.  2,  p.  411. 

e.  40,  p.  486,  Medical  Board  and  PraotitioneYs,  ride  24  Vic. 
c.  24,  as  to  Taeoination. 

c.  40,  p.  465,  Joint  Stock  Companies  for  Boads  amended  by 
28  ^0.  0.  54,  24  Vic  c.  18;  ride  28  Vic.  c.  81  and  24  Vic 
c.  20. 

c.  50,  p.  492,  Joint  Stock  Companies  for  Piers, Wharres,  &c., 
amended  by  24  Vic  c  18 ;  ride  28  Vic  c  81,  24  Vic  c  20. 

c  51,  p.  498,  Joint  Stock  Companies  for  Agrienltaral  pur- 
poses, amended  by  24  Vio.  c  18 ;  ride  28  Vio.  c.  81  and 
24  Vio.  c  20. 

c  52,  p.  508,  Mutual  Insnranee  Companies.  See  as  to  Foreign 
Insurance  Companies,  28  Vio.  c  88,  24  Vio.  o.  47 ;  Tide 
28  Vic  c  81  and  24  Vic  c.  20. 

c.  54,  s,  60,  61,  62,  68,  64,  p.  686*7,  oertain  prorisiotts  as  to 
di8Soluti<m  of  union  of  oounties  applicable  where  an  incor- 
porated  Tillage  separates  from  the  township  in  which  it  is 
situated,  24  Vic  c  89. 

0.  64,  B.  185,  p.  564,  as  to  election  of  ReeTes  and  Deputy 
BeeTes,  amended  by  24  Vic.  c  87. 

c  54,  8.  228,  p.  674,  Municipalities  may  pass  by-laws  creat- 
ing debts,  by  28  Vie  c  9,  8.  8,  the  County  of  Middlesex, 
in  consolidating  its  debt,  exempted  from  the  formalities  of 
8.  228. 

0.  54,  8.  224,  p.  575,  such  by-laws  to  be  assented  to  by  rate- 
payers, by  28  Vic  c  9,  s.  8,  the  County  of  Miditlesex, 
in  consolidating  its  debt,  exempted  from  the  formalities  of 
8.  224. 
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0.  54,  8.  246,  p.  588,  By-laws  as  to  taTem  lieenses  amended 
by  28  Vie.  c  58^  which  last  statute  and  the  Bub-eections  of 
the  246th  section  of  the  54th  chapter,  are  repealed  as  re- 
gards cities  by  26  Vic  c  28,  s.  1 ;  Tide  s.  2,  3, 4, 5, 6,  7,  & 

e.  54,  8.  247,  p.  581,  sums  to  be  pud  for  liceniea,  &c. ;  ride 
26  Vic.  c  6,  8.  8,  and  c  28,  s.  6. 

o.'54,  8.  249,  250-1-2-4-5-6,  p.  584-5-6,  these  sections  applied 
to  unorganised  tracts,  by  28  Vic  c  6,  b.  5 ;  ride  25  Vic 
c.  6,  8.  5. 

c  54,  8.  259,  p.  586,  appointment  of  Inspectors  of  lieenses, 
partly  repealed  by  25  Vic.  c  28,  s.  4 ;  ride  s.  5,  6. 

c  54,  8. 260,  262,  268,  264,  p.  587-8,  as  to  Uoenses,  amended 
by  25  Vic.  o.  28^  s.  6. 

c  54,  8. 870,  p.  688,  power  of  Beoorder's  Court  to  try  treason 
and  capital  felonies,  by  24  Vic.  c  14,  roToked. 

C  54,  B.  877,  p.  689,  Sessions  of  the  Beoorder's  Coort,  re- 
pealed by  28  Vic  e.  50,  whioh  Is  itself  repealed  by  25  Vic 
c  19;  and  see  seotion  there  substituted  for  a.  877. 

e.  55,  p.  649,  Assessaent  Aet,  amended  by  28  Vie.  c  52. 

0. 55,  c  9,  sub-a.  10,  p.  651,  as  to  pnblie  inatitatioas,  amended 
by  28  Vio.  o.  51. 

c  65,  8. 28,  p.  655,  real  proper^  to  be  eatimated  at  foil  Talne 
amended  by  24  Vic  c  88,  s.  1. 

c.  55,  8. 29,  p.  655,  what  deemed  Taoant  land  and  how  Talued 
amended  by  24  Vic  c.  88,  c  2. 

c  56,  8.  81,  p.  656,  assessment  of  lands  of  non-reudents; 
ride  24  Vic  c  88,  s.  3. 

0.  56,  B.  68,  p.  668,  appeal  from  Court  of  Berision;  ride  24 
Vic  0.  88,  8.  4,  5,  6. 

c'61,  p.  701,  Game  Laws,  repealed  by  28  Vic  c  66,  which 
mot  is  substituted  for  o.  61. 

0.  64,  p.  728,  Common  School  Act,  ride  28  Vic  o.  49. 

c  64,  8.  17,  p.  780,  ohallenging  Totes,  amended  by  28  Vic  c. 

49,  8.  8. 

0.  64,  8.  28,  p.  781.  penalty  for  refusing  to  BerTS  as  trustee, 

Tide  28  Vic  c  49,  c  18. 
0.  64,  8.  45,  p.  740,  union  sections  of  two  or  more  townships, 

how  formed  and  altered,  amended  by  28  Vic  c  49,  a.  6. 
e.  64,  8.  46,  p.  740,  such  union  to  be  deemed  one  section, 

amended  by  28  Vic  c  49,  s.  6. 
e.  64,  8.  84,  p.  749,  dilTerenoe  between  teaoher  and  IrusteeB  to 

be  settied  by  arbitration,  ride  28  Vic.  c  49,  s.  8,  ft. 
e.  64,  8.  85,  p.  760,  power  of  arbitrators  to  examine,  ride  28 

Vio.  c  49,  s.  8,  as  to  auditors, 
c  64,  8.  86,  p.  760,  warrant  of  arbitraton,  ride  28  Vic  c 

49,  c  8. 
e.  64,  c  96,  p.  754,  when  more  than  one  grammar  ad^ool, 

amended  by  28  Vic  c.  49,  s.  24. 
c  64,  s.  140,  p.  767,  how  penalties  reooTerable,  ride  28  Vic 

c  49,  8.  19. 
0.  69,  8.  1,  p.  780,  when  lands  may  be  Tested  in  trustees  for 

churches,  amended  by  24  Vic  c.  48. 
c  72,  8.  1,  p.  787,  marriages,  amended  by  24  Vic  c  46. 
0.  78,  R.  8,  p.  807,  limitations  of  certain  actions,  &c,  amended 

by  26  Vic.  c  20. 
c  80,  p.  810,  claims  to  lands  fbr  which  no  patents  hsTO  issued, 

ride  28  Vic,  c  2,  s.  19. 
0.  86,  8.  12,  p.  859,  word  "judgment"  stmok  out»  ride  24 

Vic  0.  41,  8.  6. 
c  86,  8.  27,  p.  868,  words  <« judgment  or"  and  "judgment" 

Btruck  out,  ride  24  Vic  c.  41,  s.  5. 
c  87,  s.  1,  2,*  8,  p.  867-8,  mortgages,  amended  by  24  Vic  c 

41,  c  6.  ^, 

e.  88,  B.  46,  p.  879,  limitation  of  notions,  &c,  amended  by  26 

Vic  c.  20. 
C  89,  c  8,  p.  888,  BegiBtry  TSultB,  offioes,  amended  by  24 

Vic  c  42. 
c  89,  a.  17,  snb-s.  4,  6,  p.  884,  judgnents  and  decrees  for 

payment  of  money,  repealed  by  24  Vic.  o.  41,  s.  7,  sub-B.  2, 

c  89,  B.  17,  Bub-B.  7,  p.  885,  words  "judgment  and"  stmok 
out  by  24  Vic  c  41,  b.  7,  sub-s.  8. 

0.  89,  8.  17,  sub-s.  8,  p.  885,  discharges  of  decrees,  Ac,  re- 
pealed 24  Vic.  c  41,  8.  7. 
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0.  69,  8. 17,  sab-s.  9,  p.  886,  mles  and  orders  for  payment  of 
money  to  be  registered  by  24  Yio.  o.  41,  s.  7. 

0.  89,  8.  18,  p.  885,  how  judgments,  &o.,  registered,  repealed 
by  24  Vie.  e.  41,  s.  7,  snb-s.  4. 

a  89,  8.  86,  87,  38,  89,  p.  889,  as  to  judgments  and  oertifi- 
oetes  thereof,  repealed  by  24  Yio.  c.  41,  s.  7. 

0.  89,  s.  41,  p.  890,  registration  of  decrees  for  payment  of 
money  to  bind  lands,  repealed  24  Vic.  c.  41,  s.  7. 

c.  89,  s.  42,  p.  890,  court  may  confine  effect  of  registration, 
repealed  by  24  Tic.  c.  41,  s.  7. 

e.  89,  s.  47,  p.  892,  words  **  judgment,"  *<mle  or  order/' 
struck  out,  24  Vic.  c.  41,  s.  7,  snb-s.  6. 

0.  89,  s.  48,  49,  50,  51,  52,  p.  892-8,  effect  of  judgments,  de- 
crees, rules  and  orders,  so.,  repealed  24  Vic.  c.  41.  s.  7. 

e.  89,  s.  53,  p.  894,  amended  as  to  judgments  and  decrees, 
24  Vic.  c.  41,  s.  7.  sub-s.  6. 

c.  89,  s.  54,  p.  894,  judgments  no  lien  on  lands  until  regis- 
tered, repealed  24  Vic.  c.  41,  s.  7. 

o.  89,  8.  55,  p.  894,  judgment  creditor  not  registered  need  not 
be  a  party  to  foreclosure,  repealed  24  Vic.  c.  41,  s.  7. 

c.  89,  s.  56,  p.  894,  amended  as  to  registered  judgments  and 
certificates  24  Tic.  c.  41,  s.  7,  sab-s.  7. 

c.  89,  s.  58,  p.  895,  discharge  of  judgments,  repealed  24*^0. 
c.  41,  8.  7,  sub-s.  8,  which  is  itself  repealed  by  25  Vic.  c. 
21,  and  see  section  there  substituted  for  repealed  s.  58. 

0.  89,  s.  60,  p.  895,  foim  of 'certificate  of  discharge,  repealed 
24  Tic.  c.  41,  s.  7. 

c.  89,  s.  61,  p,  896,  proof  of  certificate,  repealed  by  24  Tic. 
0.  41,  8.  7. 

c.  89,  8.  62,  63,  p.  896,  registry  of  judgments,  decrees  may 
be  otherwise  discharged,  repealed  by  24  Tic.  c.  41,  s.  7. 

0.  89,  8.  64,  p.  896,  registered  judgments  to  bind  lands  for 
only  three  years,  repealed  24  Tic.  c  41,  s.  7. 

c.  89,  8.  71,  p.  897,  separate  register  for  judgments,  &c., 
repealed  by  24  Tic.  c.  41.  b.  7. 

c.  89,  8.  74,  sub-s.  4,  p.  899,  Fee  for  certificate  of  judgment, 
repealed  24  Tic.  c.  41,  s.  7. 

With  reference  to  registered  judgments,  Ac ,  it  is  enacted,  **  that 
all  other  statutes,  parts  and  clauses  of  statutes,  authorising 
the  registration  of  judgments,  decrees  and  orders  for  the 
payment  of  money  in  Upper  Canada,  are  hereby  repealed." 
24  Tic  c.  41,  8.  9. 

c.  90,  8. 11,  p.  904,  judgments  to  bind  lands,  &c.,  repealed 
24  Tic.  c.  41,  8.  8. 

c.  98,  8.  85,  p.  928,  allowances  for  roads  laid  out  by  priTate 
owners  amended  by  24  Tic  c.  49,  Tide  Con.  SUt  C.  c  77, 
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c  96,  p.  929,  apprehension  of  ftagitiTes  escaping  firom  foreign 
countries,  repealed  28  Tic.  e.  41. 

o.  105,  8. 1,  p.  947,  petty  trespass,  penalty,  repealed  25  Tie. 
c.  22,  Tide  that  act  for  section  there  substituted. 

c  106,  8.  1,  p.  948,  as  to  duties  of  Connty  Attorney  at  Quar- 
ter Sesdons  and  Recorders'  Courts,  with  reference  to  trea- 
sons and  capital  offenoes,  repealed  24  Tic  c.  14. 

c  114,  p.  963,  appeal  in  cases  of  summary  couTiction,  Tide 
28  ^c.  0.  29,  8.  8. 

c  125,  p.  988,  inquests  by  coroners,  Tide  24  Tic  c.  83,  as  to 
fire  inquests. 

c.  128,  p.  997,  administraUon  of  justice  in  unorganized  tracts. 
Tide  28  Tic  c  6. 

Indictments  for  perjury — Subornation  of  peijury — Conspi- 
racy— Obtaining  money  or  other  property  by  false  pre- 
tences— Keeping  a  gambling  house — Keeping  a  disorderly 
house,  and  any  indecent  assault,  not  to  be  presented  or 
found,  except  under  certidn  circumstances,  or  with  certain 
official  sanction--24  Tic  c.  10. 

As  to  forfeited  esUtes  in  Upper  Canada,  Tide  24  Tic.  c  44. 

Certain  certificates  issued  by  County  Court  judges  to  insol- 
Tents,  under  19,  20  Tic.  c.  98,  confirmed  by  24  Tic  c.  45. 

24  Tic  c.  53,  separation  of  Toronto  from  York  and  Peel, 
amended  hj  25  Tic.  c  24,  25  Tic.  c.  27,  repealed  23  Tic. 
0.  95.  These  acts,  although  local,  are  of  Buffldent  impor- 
tance to  be  here  noticed. 


Con.  Stat.  U.  C. 

The  last  three  lines  of  s.  14,  p.  36,  c.  10,  Con.  Stat.  U.  C, 

although  not  affected  by  any  of  the  LegislatiTC  enactments 

of  1860-1-2,  hsTC  become  effete  owing  to  the  death  of  the 

much  lamented  Sir  J.  B.  Robinson, 
c  11,  8.  13, 14,  p.  43,  and  s.  16,  17,  18,  p.  44,  applying  only 

to  W.  A.  Campbell,  haTC  (since  his  death)  become  inope- 

ratiTC. 


SELECTIONS. 

SQAKSPERE  AS  A  LAWYER. 

Regret  has  often  been  expressed  that  we  know  so  little  of 
the  lire  of  William  Shaks^re.  The  facts  of  his  bioeraphy 
were  not  reckoned  of  sufficient  Talue  to  be  collected,  tul  they 
had  mainly  undergone  the  '*  rasnre  of  obliTion,''  and  then  the 
busy  cleaner's  hand  ooald  only  gather  the  meagre  details 
which  nave  come  down  to  ns.  One  oonsolation  for  the  loss  is, 
that  he  wrote  bis  life  most  expresslTely  on  the  monuments  of 
his  senius.  The  framework  of  events  through  which  he  passed, 
might  add  very  little  to  the  record  of  his  works.  Sometimes, 
unfortunately,  the  life  and  the  productions  of  genius,  when 
they  are  both  known  to  us,  are  not  found  to  be  of  a  piece. 
We  look  in  Tain  in  the  former  for  the  eenius  which  animates 
the  latter ;  and  are  fortunate  if  the  lite  picture  do  not  prove 
the^  ugly  reverse  of  the  charms  which  adorn  the  work  of  art. 
This  we  realize  in  reading  the  painful  details  of  Btethoven'8 
life.  He  may  be  called  the  Shakspere  of  music.  His  works 
are  sublime  and  deep,  with  the  intellect  as  well  as  the  poetry 
of  music.  They  exhibit  a  mind  of  gigantic  power  and  origin- 
ality, an  imagination  unsurpassed,  and  the  profoundest 
sensibilities.  Sut  the  record  of  his  life  is  an  unpleasant  jargon, 
and  displays  a  man  whose  wavward  temperament  and  gusts 
of  passion  were  a  torment  to  himself  and  others.  Would  it 
not,  at  least,  be  more^'pleasant,  if  the  memory  of  Beethoven's 
life  were  cancelled,  and  the  imagination  were  left  free  to  sur- 
mise such  a  life  as  we  think  suitable  to  such  a  ijenius?  Per- 
haps the  same  observation  may  be  made  respecting  the  life  of 
Shakspere.  What  we  do  know  of  him  is  scarcely  consistent 
with  our  admiration  of  the  great  dramatist,  whose  words  have 
become  the  vocabalary  of  aU  speaking  the  English  tongue,  and 
whose  impressive  thoughts  and  images  are  nuniliar  to  every 
educated  mind.  That  such  a  person  should  have  become  in- 
volved with  Ann  Hathaway,  eight  T^m  his  senior,  and  been 
obliged  to  marry  her  when  he  was  but  eighteen ;  that  he  was 
driven  to  London  by  his  deer  st6alin|s,  and  to  this  circumstance 
the  world  may  be  indebted  for  his  dramatic  works,  which 
else  had  shared  the  fate  of  the  might-have-been  lavs  of  the 
"mute,  inglorious  Miltons'^  described  in  Gray's  Elegy:  all 
this  is  so  inconsistent  with  the  dignity  of  his  genius,  that  some 
might  reckon  it  as  well  unknown.  Could  we  see  '*  the  im- 
mortal" in  his  daily  walks  delineated  with  the  graphic  fidelity 
of  a  Boswell,  it  might  be  no  agreeable  picture  for  those  who 
are  foolishly  bent  on  worshinping  human  genius. 

One  advantage,  certainly,  nas  been  derived  from  the  scanti- 
ness of  our  knowledge  of  the  life  of  Shakspere ;  and  that  is, 
the  field  for  ingenuity  which  has  thus  been  opened,  and  has 
been  fruitful  with  so  much  of  pleasing  speculation.  Shakspere 
has  almost  got  to  be  a  myth :  and  '*  the  myriad-minded"  has 
shared  the  honor  with  Homer  of  being  indefinitely  multiplied  in 
personality.  As  with  the  latter,  so  with  the  former,  it  is 
matter  of  in^nious  dispute  whether  he  wrote  all  the  plays 
ascribed  to  him  ;  whether  indeed  all  such  were  not  the  com- 
bined work  of  a  dub  of  writers.  If  ihe  latter  be  true,  it  must 
be  admitted  that  each  was  a  Shakspere ;  and  not  oi^y  have  such 
brilliant  stars  seldom  shone  in  one  constellation,  but  never 
elsewhere  have  their  beams  been  confluent  in  one  individuality 
of  style  and  sentiment  • 

Not  the  least  pleasing,  to  our  mind,  among  these  ingenious 
researohes  in  the  biography  of  Shakspere,  is'the  exploration  of 
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a  period  of  his  life,  dariDg  which  the  literary  world  are 
divided  in  opinion  whether  he  wae  an  i^ttomey's  clerk,  an 
assistant  schoolmaster,  or  an  assistant  huieher  I  The  time  in 
qaestion  is  from  about  1579,  when  he  probably  left  school,  to 
1586,  when  he  is  supposed  to  hare  Kone  to  London. 

If  he  erer  wae  connected  with  the  basinees  of  an  attorney, 
he  held  some  subordinate  relation  to  it ;  for  the  oOnrt  rolls, 
would  bear  witness  to  the  fact,  if  he  had  been  admitted  to  prao] 
tioe  as  an  attomoT.  Had  he  even  been  an  attorney's  clerk,  he 
would  probably  baTO  attested  many  deeds,  some  of  which 
would  be  likel;^  to  be  extant :  yet  none  such  hate  come  to  light 
The  only  extrinsio  evidence  that  he  was  ever  an  attorney's 
clerk,  consists  in  an  alleged  libel  upon  Shakspere  by  Thomas 
Nash,  which  alludes  to  him  as  one  of  those  who  "  learn  the 
trade  of  not?mn<,  whereto  they  were  born."  The  libel  does 
not  name  Shakspere,  but  it  aesoriben  its  subject  as  one  who 
could  *'  afibrd  you  whole  Hamlets,"  ke.  The  trade  of  noverint 
no  doubt  designates  a  deed  maker,  this  being  the  opening  word 
in  such  instruments,  "  Noverint  universi  par  presenUs"  This 
libel  was  published  by  one  Greene,  whose  business,  with  that 
of  Nash,  had  been  diminished  by  the  popularity  of  Shakspere. 
Greene  afterwards  gave  yect  to  his  spleen  in  a  direct  attack 
upon  Shakspere ;  whom  he  calls  S/utkaeenet  and  seeks  to 
stigmatise  as  a  ranter.  But  Greene's  libel  does  not  renew 
the  fling  of  abandoning  the  attorney's  business.  The  phrase 
of  being  '*bom"  to  the  attorney's  trade,  would  imply  that  his 
father  was  idso  an  attorney,  which  Shakspere's  certainly  was 
not  The  chain  of  argument  is  therefore  frail  as  a  gossamer 
in  several  of  its  linlu.  First,  that  Shakspere  is  alluded  to  in 
Nash's  libel  is  inferred  from  Nash's  supposed  jealousy  of 
Shakspere  as  a  more  successful  author.  This  agiun  is  inferred 
from  tne  evident  spleen  of  Greene,  Nash's  publisher,  exhibited 
in  a  subsequent  libel  by  Greene ;  which  spleen  is  supposed  to 
be  founded  on  a  diminution  in  Greene's  profits  from  another 
writer  eclipsing  the  author  who  fumisheq  copy  for  his  press. 
Something  had  vexed  him,  clearly,  as  the  ill-temper  of  the  libel 
proves,  and  competition  is  supposed  to  be  the  cause  which 
makes  most  *'  doctors  disagree."  Greene  was  bitter  on 
Shakspere ;  but  that  it  was  because  he  did  not  have  Shakspere's 
publisnins,  and  that  his  own  publishing  was  undone  by  Shak- 
spere's eSipsing  his  vrriter,  rfash,  is  a  mere  speculation  of 
ingenuitv.  Then,  supposing  it  proved  from  Greene's  ill-humor 
that  Nash  was  thrown  into  the  shade,  fH>m  this  premise  we 
are  to  infer  that  Nash  also  is  bitter  upon  Shakspere,  with  no 
oorobirative  circumstance  except  the  phrase,  "whole  Ham- 
lets." Hamlet  was  not  published,  in  its  perfeeted  form,  till 
after  the  libel ;  but  we  are  at  libertjr  to  imagine,  if  we  will, 
that  it  may  have  been  previously  written  in  the  first  draft,  and 
thus  performed  on  the  stage.  This  reasoning  in  proof  of 
Shakspere  having  been  an  attorney's  clerk  is  hardly  sufficient 
to  warrant  us  in  annexing,  as  Spinosa  does,  often  with  no 
better  warrant,  to  bis  statements  of  argument — ^Q.  £.  D.  quatio 
eat  denunudrata. 

We  must  resort  to  other  evidence ;  and  to  clear  the  way  for 
it,  let  us  dispose  of  a  preliminary  objection  in  the  supposed 
incompatibility  of  poetry  and  law.  Among  other  popular 
disparagements  of  the  legal  profession,  it  is  said  to  be  harden- 
ing to  the  sensibilities  and  narrowing  to  the  mind.  Thus, 
Wordsworth,  in  his  lines  npon  a  poet's  grave,  requests  the 
attorney,  with  ''  the  keenness  of  his  practised  eye,"  to  keep 
his  distance,  as  bein^  altogether  incapable  of  appreciating  the 
aosthetlc  beauties  which  once  adorned  the  sleeping  bard.  We 
suspect,  however,  this  popular  allegation  against  lawyers  of 
insensibility,  is  fonndeo,  like  the  charge  against  them  of  want 
of  conscience,  on  mere  vulgar  prejudice.  That  there  are 
numbered  among  the  profession  unscrupulous  and  narrow 
minds,  it  would  be  idle  to  deny,  as  it  would  be  impossible  to 
prove  that  there  are  not  such  in  every  department  of  life.  But 
that  the  general  character  of  the  profession  is  far  different, 
is  constantly  proved  by  the  noble  lives  of  large-minded,  liberal- 


hearted,  and  conscientious  lawyers.  It  is  supposed  that  pre- 
senting the  merits  of  one  side  of  a  case  furnishes  a  temptation 
to  swerve  from  veracity :  if  this  be  so,  it  is  not  neoeesanr  to 
yield  to  the  temptation ;  and  many  are  the  lawyers  whose 
word  is  reliable  as  a  bond.  And  it  is  equally  true  that  the 
merchant,  vending  goods,  represents  only  one  side  of  the  case, 
namely,  the  interest  of  the  seller ;  and  quite  as  great  is  his 
temptation,  and  not  better  resisted,  to  exaggerate  the  merits 
and  cover  the  defects  of  his  commodity.  So,  too,  while  the 
practice  of  law  trains  the  mind  to  nice  intellectual  distinctions, 
and  may  tend  to  narrow  and  harden  it ;  this  is  likewise  true  of 
other  persuits  to  which  the  division  of  labor  in  societv  has 
concentrated  the  p  iwers  of  mind  and  body.  Undoubtedly,  if 
the  lawyer  dedicates  himself  simply  to  the  law,  without  step- 
ping outside  into  the  fields  of  moral,  intellectual,  and  reli^ous 
culture,  the  effect  will  be  to  develop  bis  powers  in  the  single 
direction  of  jurisprudence,  and  dwarf  them  in  all  other 
departments.  But  this  is  not  true  of  the  practice  of  law  alone. 
It  IS  even  more  applicaUe  to  all  other  departments  of  business, 
because  scarcely  any  of  them  involve  so  large  n  field  of 
aoquicition.  The  merchant  need  know  nothing  but  markets ; 
while  the  lawyer,  to  become  proficient  in  jurisprudence,  must 
acquire  an  extensive  kno^dedse  of  history,  by  which  the 
system  of  law  has  been  gmdually  moulded,  and  muststndj  to 
understand  the  human  social  qharacter  as  manifested  in  a 
great  diversity  of  circumstances  and  periods  of  time ;  for  it  is 
Uiis  character  which  has  given  a  shape  to  the  common  and 
statute  law.  Nor  is  this  enough.  To  be  able  to  apply  his 
legal  knowledge,  after  he  has  got  it,  to  successful  rorensic 

1>ractice,  he  must  make  a  study  of  eloquence,  which  involves 
argely  the  culture  of  the  fine  arts  and  extensive  acquaintance 
with  Mies  Uitrei  ;  and  he  most  also  become  an  adept  in  human  , 
character,  so  that  he  can  read  men  through  as  they  rise  on  the 
witness  stand,  or  sit  in  the  panel.  He  must  also  have  a 
knowledge  of  practical  arts  and  mercantile  and  maritime 
usages  ;  for  these  are  continually  involved  in  the  trial  of  oaases. 
A  narrow  mind  will  soarcelv  hold  so  much  as  all  this ;  and 
hence  we  find  the  suocessful  lawyer,  in  any  distinguished  sense 
of  the  term,  to  be  ordinarily  a  man  of  large  and  varied  acqui- 
sition. 

It  is  capable  of  proof,  too,  that  the  study  of  the  law  may 
furnish  an  excellent  discipline  for  the  literary  mind,  even  in 
the  department  of  poetry.  Milton,  it  is  well  known^  studied 
law  at  one  period  in  his  career.  For  a  more  modem  instance, 
Bailey,  the  author  of  Festus,  may  be  cited,  as  one  who  has  not 
found  the  cultivation  of  the  poetic  art  inoonsistent  with  the 
active  duties  of  a  succeesfol  practice  of  law.  A  part  of  this 
practice  calls  into  play  the  same  fisoulties  which  are  exoercised 
in  composition.  Invention  is  developed  in  the  preparaUon  of 
arguments  to  support  legal  propositions ;  and  in  jury  trials  the 
imagination  may  nave  large  ana  effective  scope.  The  advocate 
sometimes  presents  lively  pictures  to  the  minds  of  the  jury  of 
facts  whieb  he  oontends  have  transpired ;  and  this  mode  of 
proving  that  such  facts  have  actually  occurred,  is  often  most 
impressive.  Rufus  Choate  frequently  adopted  this  method  of 
satisf)ring  the  iury  that  certain  facts  had  occurred,  by  a  dram- 
atic sketch  of  the  events  and  the  state  of  mind  of  th98e  concerned 
in  them.  Thus,  we  remember  in  a  trial  for  perjury,  where 
Choate  represented  the  government,  he  described  the  struggle 
of  the  culprit's  mind  when  tempted  to  commit  the  offence,  the 
memory  of  his  mother's  early  counsels  and  pn^ers  making 
him  for  a  moment  hesitate,  before  he  took  the  fatal  step.  The 
oratorical  picture,  which  was  deeply  impressive,  and  over- 
whelmed the  jury  with  conviction  that  the  facts  in  the 
criminal's  mind  did  indeed  ooeur  as  represented,  and  which 
secured  his  conviction,  had  no  other  foundation  than  that  a 
witness  had  said  the  defendant  hesitated  when  giving  in  the 
testimony  alleged  to  be  false.  Perhaps  no  forensic  orator 
could  be  referrad  to  who  brought  more  of  imagination  and' 
dramatic  representation  into  the  argument  even  of  dry  points 
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of  law  than  Choate.  Nothing  wns  dry  with  him.  Musty 
parchments  and  black  letter  lore  acquired  for  a  moment  a 
charm  fresh  as  spring,  when  set  off  with  the  flowers  of  his 
rhetoric.  Nor  was  he  less  sound  and  logical,  for  his  exercise 
of  the  imagination.  An  adversary  once  tauntingly  recommen- 
ded that  he  should  pluck  some  feathers  from  the  soaring  wings 
of  his  imagination,  and  add  them  to  the  tail  of  his  judgment, 
to  give  steadiness  and  safety  to  his  oratorical  flight  But  the 
verdiotB  of  the  jury  showed  that  the  orator  had  carried  them 
with  him ;  and  the  adversary  was  as  much  baffled  to  answer 
the  snbtle  reasoning  as  to  do  away  with  the  impression  which 
had  been  made  upon  the  imagination. 

Discipline  of  mind  is  eminently  secared  by  the  study  and 
practice  of  law ;  and  discipline  is  as  necessary  to  the  success 
of  the  poet  as  of  any  other  artist.  It  has  been  fashionable, 
indeed,  to  speak  of  poetry  as  thrown  off  without  e^rt  in  some 
happy  moment.  But,  in  truth,  it  holds  good  in  this  as  in  any 
other  art^  that  what  is  for  a  long  time  must  be  a  long  time  in 
preparation.  "  I  am  long  in  painting,"  said  the  old  artist, 
"for  what  I  paint  is  to  be  permanent."  The  current  maxim, 
poda  nascilur  non  fii,  is  only  half  true.  "  The  vision  and 
faculty  divine"  must  indeed  be  innate ;  but  the  fruits  of  this 
faculty  will  be  perfect  in  proportion  to  discipline  and  labor. 
Artists,  indeed,  do  not  always  acquire  culture  by  ihe  standard 
routine.  "Books  in  the  running  brooks"  they  may  have 
studied  more  closely  than  printed  volumes ;  "  sermons  in 
stones"  more  than  treatises  of  theology.  But  studied  thev 
have,  deenly  and  intently,  or  they  never  attain  to  much  excel- 
lence. What  are  called  self-made  and  self-taught  men  must 
be  harder  students  than  others,  because  they  acquire  by  force 
of  will  without  the  adventitious  aids  which  universities  afford. 
By  force  of  genids  a  gifted  mind  may  be  its  own  teacher.  But 
to  say  that  learning  hurts  genius,  unless  it  be  inappropriate 
to  the  mould  in  which  genius  is  cast,  is  contradictory  to  reason 
and  experience.  We  should  expect,  then,  the  study  and  prac- 
tice of  the  law  raUier  to  foster  than  hinder  a  poetic  bent  of  mind ; 
for  it  would  furnish  ample  range  for  imagination  in  subtle 
invention  and  in  the  graphic  representations  which  may  be 
made  so  telling  in  a  jury  argument,  as  well  as  in  the  scope 
it  affords  for  eloquence,  an  art  very  near  akin  to  poetry. 
Where  a  man  has  no  poetry  in  him,  we  by  no  means  contend 
that  the  profession  of  law  is  calculated  to  impart  the  Afflatus 
divimu.  But  we  think  there  is  abundant  evidence  that  when 
the  gift  exists  it  need  not  be  smothered  by  the  law,  but  may 
find  a  scope  for  itself  in  adorning  legal  practice  with  its  own 
vivid  coloring ;  and  it  may  emerge  from  the  practice  of  law  to 
the  legiUmato  sphere  of  poetry,  not  ill-trained  by  law  experi- 
ence ror  the  culture  of  the  muses. 

Thus  we  have  disposed  t>f  one  preliminary  obstruction  to  the 
theory  that  Sha^spere  was  an  attornejr's  cferk.  It  remains  to 
deal  with  another,  consisting  of  the  rival  theories,  on  the  one 
hand,  that  he  was  a  school  teacher,  and  on  the  other,  that  he 
was  a  butcher,  during  the  time  in  dispute. 

It  must  seem  strange  indeed  to  the  trateller  in  Stratford- 
npon-Avon,  that  these  important  years  of  Shakspere's  life 
should  be  involved  in  such  obscurity.  There  is  still  to  be  seen 
his  father's  house,  where  the  bard  was  bom  and  brought  up. 
The  edifice  indeed  is  not  identical  in  material,  the  veritable 
mansion  having  yielded  to  the  assults  of  time  ;  but  it  occupies 
the  same  site,  and  is  of  the  some  style  of  architecture,  and  the 
interior  finish  the  same,  if  we  except  the  butcher's  shop  in  the 
basement.  We  mav  still  walk,  too,  the  long  narrow  path, 
with  whioh  the  poet's  feet  must  have  been  familiar,  conducting 
to  the  house  of  Anif  Haulaway's  father,  which  is  still  standing. 
The  grand  interest  of  all  this  scene,  is,  that  here  England's 
great  dramatist  had  his  birth  and  early  training :  and  yet  the 
world  is  divided  as  to  the  occupation  pursued  by  Shakspere  as 
he  here  entered  upon  manhood  1  Tnere  is,  however,  a  good 
deal  of  neipUive  evidence.  Here  we  know  that  Shakspere 
resided  during  the  years  in  dispute ;  for  here  ore  the  records 


of  the  christening  of  his  children.  There  was  no  school  in 
Stratford  but  the  endowed  grammar  school,  where  he  himself 
had  l^een  a  pupil.  We  have  a  record  of  its  masters,  of  whom  be 
was  not  ond.  There  is  no  trace  of  any  usher  having  been  em- 
ployed in  the  school,  or  of  Shakspere's  occupying  this  position. 
It  is  too  much  to  assume  gratuitously  that  the  school  had  an 
usher,  and  then  to  take  tbtf  further  gratuitous  position,  that 
such  usher  was  at  one  time  Shakspere. 

The  butcher  theory  is  a  figment  of  the  bruns  of  those  lovers 
of  the  marvellous  who  delight  to  make  great  men,  as  if  by 
magic,  out  of  the  most  unpropitious  circumstances  and  the 
most  unsuitable  materiaL  A  butcher  might  make  a  Cromwell, 
possibly ;  but  we  think  the  scale  of  possibilities  would  not 
admit  of  a  transmutation  to  the  aotnorship  of  Romeo  and 
Juliet.  We  know,  too,  that  Shakspere's  parentage  was  highly 
respectable.  There  is  no  probability  that,  in  his  father's  day, 
a  butcher's  stall  made  part  of  the  family  mansion,  for  the 
father  was' one  of  the  aldermen  of  Stratford  and  presided  over 
the  board.  He  became,  it  is  true,  much  reduced  in  circum- 
stances ;  but  it  cannot  be  doubted  that  one  who  had  enjoyed 
his  station  wouM  be  unwilling  to  make  a  botcher  of  his  son, 
and  would  be  much  more  likely  to  place  him  in  an  attorney's 
office. 

We  may  now  adduce  the  evidence  that  Shakspere  was  em- 
ployed in  an  attornev's  office ;  and  this  evidence,  beyond 
Nash's  libel,  already  alluded  to,  consists  in  the  description  of 
law  proceedings,  the  leeal  phraseologj  and  the  reference  to 
legftl  principles  scatterea  throughout  tne  productions  of  Shak- 
spere's pen. 

Shakspere's  sketch  of  Justice  Shallow  is  so  truthful  a  picture, 
OS  to  be  hardly  exaggerated  or  caricatured.  The  original  of 
that  picture  is  confined  to  no  age,  not  even  to  old  England, 
and  is  too  frequently  realised  in  the  assuming  wiedom  of  lay 
justices  in  our  own  land.  One  would  think  Shitkspere  had 
tried  forty-shilling  cases  before  these  worthies,  and  had  striven 
to  beat  law  into  their  brains,  but  found  the  rebound  of  the 
legal  points  invariably  more  distressing  to  himself  than  effbo- 
tive  upon  the  well-walled  cranium  of  the  self-taught  magistrate. 
What  lawyer  has  been  so  happy  as  never  to  try  a  cause  before 
Mr.  Justice  Shallow  f  We  think  the  advoeate  who  has  gone 
through  with  this  painfbl  ordeal,  vrill  conflMs  that  it  Is  a  fiur 
easier  and  less  embamssing  task  to  pilot  a  cause  through  oof 
highest  courts,  presided  ovetr  by  deep  and  erudite  judioisl 
minds,  rather  than  try  to  ftamish  cyM  t6  tho  presumptuous 
but  blind  Dogt>erry  or  Shallow,  ot  fbroe  sudh  stolid  brains  to 
comprehend  a  legal  prinoiple.  The  honMtJr  of  the  lay  magi- 
strate, whieh  very  generally  no  doubt  dhalraet«Hies  his  ludiciat 
proceedings,  cannot  make  amends  ibr  hltt  lack  of  knowledge  of 
legal  principles :  and  legal  soienoe  the  layman  Oanuot  possess. 

We  think  nothing  of  the  knowledge  Shakspere  evinces  in 
the  first  soene  of  the  second  aot  of  liming  the  l^rew,  of  the 
wager  of  battle  and  the  signification  of  the  word  "  craven,"  as 
evincing  that  he  studied  with  an  attorney,  more  than  we 
should  of  some  knowledge  of  the  pugilistic  contest  as  proving 
a  practice  in  the  ring ;  although  the  passage  in  Tbming  ih6 
Shrew  has  been  adduced  in  support  of  the  attorney  theory. 
Not  only-  hod  the  wager  of  battle  become  in  practice  nearly  or 
quite  obsolete  in  Shakspere's  time,  but  it  is  of  so  public  a 
nature,  and  so  calculated  to  dmw  the  crowd,  that  ltd  principal 
features  would  be  generally  as  well  known  as  the  order  of  a 
tournament  when  3iat  material  eiercise  was  in  vogue.  But 
such  a  passage  as  "  Be  it  known  to  all  men  by  these  presenti," 
from  the  lips  of  fiur  Rosalind,  iu  As  You  Like  U,  would  indi- 
cate a  habit  of  legal  phroseology  dleavitag  to  the  pen  of  the 
writer.  This  legal  phrase  is  so  out  of  place  in  thd  dialect  of 
a  woman,  that  a  writer  would  ceHainly  be  unlikely  to  go  out 
of  his  customary  sphere  to  fetch  such  an  expression. 

In  the  first  scene  of  the  third  act  of  the  last-mentioned  play, 
the  exact  technical  word  for  a  levy  on  real  estate  is  used :— > 


(f 


Make  an  extent  upon  his  house  and  lands." 
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There  is  an  improprietj,  it  is  true,  in  expressing  the  haiue  \ 
in  this  order ;  for  whenever  a  house  is  so  detached  from  land 
as  to  be  personal  property,  it  is  not  the  subject  of  an  extent, 
and  in  other  oases  it  is  only  an  incident  to  the  ownership  of 
real  estate,  the  title  to  which  embraces  what  is  beneath  it  in 
converging  lines  to  the  earth's  centre  in  the  one  direction,  and 
tuque  ad  cctlum  in  the  other.  Bu4  that  Shakspere  was  aware 
of  this  familiar  legal  maxim,  appears  in  the  second  scene  of 
the  second  act  of  merry  Wives  of  Windsor^  where  Ford  says, 
"  I  have  lost  my  edifice  by  mistaking  the  place  where  I  erected 
it" 

In  the  second  scene  of  the  fourth  act  of  the  same  play  Shak- 
spere mentions  fee  simple  with  fine  and  recovery  as  the 
strongest  species  of  title,  combining  as  it  does  the  most  com- 
plete form  of  grant  with  the  confirmation  of  a  judgment  of 
court.  The  ex-attorney,  in  these  oases,  would  seem  to  flourish 
a  little  his  law  learning,  which  probably  waa  not  half  so 
agreeable  to  him  when  reducing  its  redundancies  to  parchment, 
as  when  laid  aside  and  afterward  floating  dreamily  through  the 
memory  of  the  successful  dramatist. 

In  JJIV9  Well  Thai  Ends  Well,  Act  4,  scene  3,  ParoUes  says : 
**  He  will  sell  the  fee  simple  of  his  salvation  *  *  *  and  cut 
the  entail  from  all  remainders.''  This  refers  to  the  mode  of 
barring  the  entail  by  a  proceeding  in  court,  which  was  devised 
to  enable  the  tenant  in  tail  to  convey  the  estate  in  fee. 

In  AnUmy  and  Cleopaira,  Act  1,  Scene  4,  Lepidus  says  of 
Antony : 

"  His  faults,  in  him,  seem  as  the  spots  of  heaven, 
More  fiery  by  night's  blackness ;  neredilary 
Rather  than,  purchaeed," 

Here  a  peonliarly  technical  law  phraseology  is  used,  which 
olassifies  the  ao(][Qi6ition  of  property  under  two  heads ;  that 
which  comes  by  inheritance  on  the  one  band,  and  that  acquired 
in  all  other  modes  which  is  styled  "  purchase.''  The  last  term 
in  the  ordinary  Temacnlar,  would  be  confined  to  property 
obtained  by  paying  money  for  it ;  while  the  law  term  would 
include  also  a  legacy,  a  gift  absolutely  gratuitons  and  without 
consideration,  or  founded  on  a  degree  of  blood  relationship 
oonsUtuting  a  good  consideration,  or  by  barter  trade,  or  as 
remuneratbn  for  senrices.  One  uninitiated  in  the  law  would 
be  exceedingly  unlikely  to  use  the  term  "purchase"  in  its 
technical  sense,  as  Shakspere  manifestly  does  in  the  passage 
cited ;  because  such  a  use  would  not  only  be  unknown  to 
general  literature,  but  would  actually  conflict  with  the  sense 
of  the  expression  as  interpreted  in  common  langua^.  The 
other  word,  inheritance,  or  descent,  is  nearly  as  technical :  for 
it  not  only^  embraces  property  which  comes  down  from  an  an- 
oeetor,  which  sometimes  proves  a  descent  indeed  ;  but  also  an 
ascent,  in  cases  where  the  parent  is  heir  of  the  child. 

Hamlet's  speech,  on  taking  in  his  hsmd  what  be  supposed 
might  be  the  skull  of  a  lawyer,  abounds  in  legal  terminology 
used  in  an  appropriate  sense. 

"  Where  be  his  quiddets  now,  his  quillets,  his  cases,  his 
tenures  and  his  tricks  !  Why  does  be  suffer  this  rude  knave 
now  to  knock  him  about  the  sconce  with  a  dirty  shovel,  and 
will  not  tell  him  of  his  action  of  battery?  Humph!  This 
fellow  might  be  in's  time  a  great  buyer  of  land,  with  his 
statutes,  ms  reco^isances,  his  fines,  his  double  vouchers,  his 
reooveriee ;  is  this  the  fine  of  his  fines,  and  the  recovery  of 
his  recoveries,  to  have  his  fine  pate  full  of  fine  dirtf  will  his 
vouchers  vouch  him  no  more  of  his  purchases,  and  double 
ones  too,  than  the  len^  and  breadth  01  a  pair  of  indentures  ?" 

An  acquaintance  with  the  terms  of  real  eetate  law,  and  the 
roundabout  processes  with  which,  in  En^and,  titles  were  often 
perfected,  would  seldom  or  never  be  obtained  by  the  general 
reader.  Not  only  is  this  sort  of  learning  distasteful  and  re- 
pulsive, but  it  is  so  masy  and  difficult  of  comprehension  that 
even  '*  the  soul  of  Shakspere,"  which  Tennvson  refers  to  as 
endowed  with  pre-eminent  intelligence,  would  find  it  no  easy 
xnatter  to  understand  it.    The  knowledge  of  it  can  only  be  | 


obtained  by  becoming  Imbued  with  it,  at  the  expense  almost 
of  a  life  sacrifice.  Unless  the  waters  of  this  spring  be  thus 
deeply  drunk,  they  are  bitter  to  the  taste ;  so  that  any  cursory 
acquaintance,  by  way  of  a  literary  accomplishment,  with  the 
mysteries  of  this  department  of  law,  is  out  of  the  question.  Had 
Shakspere  occasionally  impressed  upon  his  pages  a  complex 
figure  of  trigonometry,  had  he  run  his  reasoning,  at  times,  in 
the  mould  ofgeometrical  demonstration  like  Spinoaa,  espeoiallv 
had  he  now  and  then  broken  out  in  the  jargon  of  algebra,  with 
its  A,  B,  C,  and  X,  we  should  consider  this  as  satisfactory 
evidence  that  he  had,  in  some  part  of  his  career,  had  to  do  with 
mathematics,  perhaps  been  a  pedaj^gue,  as  some  of  his  admi- 
rers insist  that  he  in  fact  was.  His  knowledge  of  the  termin- 
ology of  that  driest  department  of  all  jurisprudence,  real  estate 
law,  seems  a  still  stronger  argument  to  show  that  he  had  some 
time  or  other  such  a  familiarity  with  it  as  might  be  acquired 
by  an  attorney's  clerk.  That  lie  learned  this  lore  for  amuse- 
ment is  not  to  be  imagined ;  for  real  estate  law,  like  vice,  is 

"         A  monster  of  such  hideous  mien, 
That  to  be  hated  needs  only  to  be  seen." 

The  knowledge  in  a  superficial  way,  of  other  departments 
of  law,  with  the  processes  and  forms  of  judicial  proceedings, 
are  by  no  means  so  satisfactory  evidence  of  professional 
training,  because  this  knowledge  is  often  impressive  and 
attractive,  and  is  such  as  would  be  acquired  more  or  less  by 
every  experience,  and  especially  by  a  quick  observer  of  men 
and  things. 

Thus  we  cannot  argue  much  from  such  a  passage  as  thu  in 
one  of  Shakspere's  Sonnets : — 

"  But  he  contented ;  when  that  fell  arrest 
WithcnU  all  baU,  shall  carry  me  away." 


It  is  indeed  a  very  striking  imu^e  of  the  imperative  daim  of 
mortalitv ;  and  implies  a  knowledge  that  while  some  processes 
admit  of  bul,  in  cases  of  life  or  death  it  could  not  be  admitted. 
Yet  to  presume  that  well-informed  laymen  would  be  likely  to 
know  tnis  item  of  law,  we  do  not  need  to  appeal  to  the  chari- 
table legal  presumption  on  which  the  law  rigidly  insists,  that 
it  is  known  to  all  men.*  The  same  may  be  said  of  the  follow- 
ing passage  in  the  second  scene  of  the  fourth  act  of  2he  Comedy 
of  Errors,  in  which,  to  the  question  *'  Where  is  thy  master, 
Dromio  ?    Is  he  well  ?"    Bromio  replies : 

"  No,  he's  in  Tartar  limbo,  worse  than  hell: 

A  devil  in  an  everlasting  garment  hath  him, 

One  whose  hard  heart  is  buttoned  np  with  steel ; 

A  fiend,  a  fairy,  pitiless  and  rough ; 

A  wolf;  nay  worse,  a  fellow  aU  in  bnff; 

A  back-friend  a  shoulder  clapper,  one  that  countermands 

The  passages  of  alleys,  creeks,  and  narrow  lands : 

A  hound  that  runs  counter,  and  yet  draws  dry  foot  well; 

One  that  before  the  judgment  f  carries  poor  souls  to  helL 

Adr. — ^Why,  man,  what  is  the  matter  ? 

-2^.  S. — I  do  not  know  the  matter,  he  is  'rested  on  the  case. 

Adr. — What,  is  he  arrested?  tell  me  at  whose  suit 

J)ro,  S. — ^I  know  not  at  whose  suit  he  is  arrested,  well. 

But  he's  In  a  suit  of  buff  which  'rested  him,  that  can  I  tell. 

Adr. — ^This  I  wonder  at: 

That  he,  unknown  to  me,  should  be  in  debt. 

Tell  me,  was  he  arrested  on  a  bandi 

-Z)ro.  8. — ^Not  on  a  band,  but  on  a  stronger  thing : 

A  chain,  a  chain  1 

A  graphic  description  might  be  given  of  an  officer  by  a  lay 
man  as  well  as  an  attorney.  Indeed,  the  acquaintance  of  the 
former  with  tihis  executive  personage  is  often  such  as  to  make 
a  more  vivid  impression,  than  on  his  employer  the  attorney. 
LiterarjT  men  have,  prhaps,  had  as  much  familiarilj  as  any 
class  with  the  men  in  buff;  not,  indeed,  in  a  very  gratifying 

*  Ignorantia  non  ezcusat  legem, 
f  An  arrest  on  mesne  procete. 
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way,  or  as  sooiety  of  their  own  seeking,  if  we  may  jadge  from 
the  style  in  which  they  have  photographed  the  officer  in  litera- 
ture, in  seeming  revenge.  Shakspere's  familiarity,  in  parti- 
Ottlar,  may  have  sprung  in  part  from  his  deer  poaching 
adventure,  as  he  was  actually  pursued  by  the  emissary  of  law, 
or  pictured  the  man  in  buff  behind  him  in  his  flight  to  London. 
we  have  thus  alluded  to  Shakspere'e  apparent  familiarity 
with  the  f>hra8eolo^  of  law  forms,  and  with  processes  and 
officers  of  justice,  ne  may  next  advert  to  his  afiosions  to  the 
courts,  where  justice  was  administered.  It  may  be  remarked, 
however,  that  even  a  familiar  acquaintance  with  the  ceremo- 
nials of  the  courts, which  in  Shakspere's  day  were  more  imposing 
than  at  present,  would  go  but  little  way  to  prove  a  participation 
in  them.  A  solemnity  of  interest  has  always  attended  the 
administration  of  justice,  especially  in  grave  criminal  cases. 
Scenes  of  this  kind,  where  the  magistrate,  is  calmly  but 
earnestly  applying  all  the  powers  of  a  gifted  and  learned  mind 
to  dealing  out  the  profound  and  delicate  principles  of  juris- 
prudence on  which  hang  the  issues  of  life  ana  death,  have 
always  proved  attractive  to  ever^r  class  of  observers.  This 
interest  was  heightened  by  the  impressive  paraphernalia  of 
justice,  many  of  which  are  now  abandoned.  Shakspere  alludes 
to  some  of  them  in  the  following  lines — 

"  Not  the  king^B  crown,  nor  the  deputed  sword. 
The  marshall's  truncheon,  nor  the  mdge's  robe. 
Becomes  him  with  one-half  so  gooa  a  grace 
As  mercy  does." 

The  occupation  of  the  dramatist  would  place  the  day  at  his 
disposal,  during  much  of  which  he  must  be  observing  men  and 
things,  to  obtain  farrago  libdli;  and  the  courts  of  justice 
would  be  sure  to  receive  their  share  of  his  attention.  What 
he  then  witnessed  would  impress  his  mind,  and  furnish  him 
with  a  powerful  and  ^  expressive  imagery  of  thought.  The 
figure  of  the  court  of  justice,  the  impartial  judge,  the  suitor 
with  vital  interests  at  stake,  has  been  held  up  even  by  inspira- 
tion,  to  convey  most  impressively  npon  the  mind  the  divine 
retribution  upon  the  sinner  and  the  justification  of  the  saint. 
Secular  writers  have  constantly  resorted  to  the  same  figure : 
and  hence  their  pages  will  often  afford  evidence  of  some 
acquaintance  with  law  proceedings.  This  has  been  illustrated 
in  an  article  in  the  London  Jurist  upon  Lord  OampbelPs 
Treatise  on  Shakspere's  Legal  Acquirements.  The  writer  cites 
passages  from  Massinger,  and  Beaumont  and  Fletcher,  to  show 
that  law  phrases  in  Shakspere  are  no  evidence  of  legal  train- 
ing. So  far  as  these  passages  only  relate  to  the  public 
administration  of  justice,  we  think  the  position  of  the  writer 
in  the  Jurist  is  well  taken. 

Shakspere*s  descriptions  of  law  trials  do  not  give  evidence,  we 
think,  of  much  familiarity  with  them,  and  are  less  impressive 
than  like  sketches  from  the  pen  of  Sir  Walter  Soott,  who 
actually  received  a  professional  education.  In  Sonnet  XLYL 
occurs  this  description  of  a  jury  trial  between  Heart  and  Eye 
on  a  claim  of  title  to  a  fair  lady — 

•  •*•••• 

"  My  heart  doth  plead  that  thou  in  him  dost  lie 
(A  closet  nevd^  pierced  with  crystal  eyes). 
Bat  the  Defendant  doth  that  plea  <ftny, 
And  says  in  him  thy  fair  appearance  ues. 
To  'dde  this  title  is  impanelled 
A  quest  of  thoughts,  all  tenants  to  the  Heart ; 
And  by  tiieir  verdict  is  determined 
The  clear  Eye's  moietv,  and  the  dear  Heart's  part; 
As  thus ;  mine  Eye  s  due  is  thine  outward  part, 
And  my  Heart's  right,  thine  inward  love  of  hea^" 

Here  Shakspere  sets  forth  the  pleadings  which  make  np  the 
issue,  the  empanelling  of  the  jury  and  me  verdict  But  the 
skotoh  is  less  accurate  than  the  description  by  Cowper,  who 
was  educated  a  lawyer,  of  the  suit  between  the  nose  and  eyes, 
in  which  the  only  unwarranted  proceeding  is  the  tongue^s 
"shifting  his  side  as  a  lawyer  knows  how.''    Lawyers  have 


been  reproached,  we  hope  falsely,  with  accepting  retainers  on 
both  sides ;  but  courts  nave  never  permitted  them  to  act  in 
this  double  capacity.  Shakspere  calls  the  allegation  of  the 
Heart,  who  goes  forward,  the  "  plea,"  instead  of  the  dedans 
tion  ;  whereas  that  term  is  correctly  given  only  to  the  defen- 
dant's averment.  He  represents  the  case,  too,  as  a  r^ii^  action, 
whereas  the  subset  of  it  is  the  ideal  of  romance,  a  lady,  and 
so  much  an  affair  of  fancy  that  the  ownership  vrould  hardly 
constitute  real  estate.  Then  the  plaintiff  is  not,  as  he  should 
be,  a  demandant  complaining  of  aisseisin ;  but  avers  that  he 
already  has  what  he  brings  the  action  for.  The  Eye  sets  up 
title  in  himself  accompanied  with  possession.  Then  for  the 
jury  are  empanelled  the  "  tenants  of  the  Heart."  Here  is  first 
an  inaccuracy  of  expression ;  since  ''  tenant"  is  the  denomina* 
tion  of  the  defendant  in  a  real  action :  but  what  is  worse,  the 
tenants  derive  title  from  and  are  the  party  identical  in  interest 
with  the  Heart,  the  plaintiff-^i  gross  outrage  upon  impartial 
justice.  Finally,  the  verdict  is  not  relevant  to  the  issue  framed ; 
but  produces  a  result  only  pertinent  to  a  suit  for  partition. 
We  think  these  considerations  make  it  clear,  that  if  Shaksf>ere 
was  an  attorney's  clerk,  it  did  not  fall  to  his  lot  to  frame  the 
pleadinge. 

Lord  Coke,  who  was  as  dwarfish  in  sdsthetio  sentiment  as 
he  was  developed  in  "  the  perfection  of  reason,"  acilieii,  the 
law,  in  charging  a  Grand  Jury,  on  one  occasion,  declaimed 
against  dramatists  as  vagrants.  Shakspere  may  have  been 
revenging  himself  for  this,  when  he  makes  Lear  constitute 
Mad  Tom  "  the  robed  man  of  justice,"  and  the  fool  his  "  yoke 
fellow  of  equity :"  an  association,  by  the  way,  of  law  and 
equity  judges,  which  would  not  occur  in  England,  except,  in 
a  special  commission. 

The  trial  of  Othello  in  the  third  scene  of  the  first  act,  is^  a 
very  irregular  proceeding.  After  the  accusation  of  Brabantio, 
without  waiting  to  hear  Othello,  the  excited  Duke  cries — 

"   •        •        the  bloody  book  of  law 
Ton  shall  yourself  read,  in  the  bitter  letter. 
After  your  own  sense." 

Thus  giving  the  plaintiff  carteblanche  to  peitotm  the  judicial 
function  of  interpreting  the  law. 

We  may  now  advert  to  law  figures  and  phrases  of  a  general 
character,  profusely  scattered  urough  Shakspere's  writings. 
We  do  not  think,  however,  that*they  furnish  very  satisfactory 
evidence  of  bis  apprenticeship  to  an  attorney.  A  great  writer 
would  not  be  wholly  ignorant  of  that  important  department  of 
literature  which  is  made  up  of  law  writings,  esnecially  of  im- 
portant judicial  opinions ;  and  he  would  naturally  be  attracted 
by  the  terseness  and  vigor,  the  forcible  and  carefully  guarded 
expression,  which  characterize  the  best  law  style;  and  he 
would  be  very  likely  to  transplant  some  of  its  terms  and  figures 
to  his  own  department. 

As  specimens  of  Shakspere's  legal  figures  and  phrases,  we 
may  refer  to  the  third  scene  of  the  third  act  of  Othello,  where 
he  says  thoughts  in  the  breast 

"  Keep  leets  and  law  days,  and  in  session  tit,** 
And  in  the  Sonnets  he  uses  the  same  trop< 


"  When  to  the  sessions  of  sweet,  silent  thought 
I  summon  up  remembrance  of  things  past." 

He  often  uses  the  figure  of  a  lease,  and  denominates  the  ex- 
piration of  the  term  in  language  of  technical  aocuraoy,  the 
dderminaiian.    Thus  in  the  Sonnets— 

''  So  should  that  beauty,  wl^ich  you  holpl  in  lease, 
Find  no  determination." 

Also — 

"  And  summer's  lease  hath  all  too  shopt  a  date." 
Here  the  word  *<  date"  is  not  accurately  used ;  as  it  signifies 
oommeooement  and  not  continuance. 

In  the  first  scene  of  the  fourth  act  of  Mdcbel^  iho  figure  of 
a  bond  is  expressively  referred  to— 
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-1*11  make  assurance  doubly  sure. 


And  take  a  bond  of  fate." 

Here  Shakspere  personifies  fate  as  be  always  deligbte  tO( 
mental  abstractions,  thus  presentinj^  them  in  picture,  and 
clothing  them  with  vi?id  reality.  This  may  be  noticed  as  a 
peculiar  charm  and  an  element  of  power  in  t&e  graphic  style 
of  the  immortal  dramatist. 

In  the  sixth  scene  of  the  fifth  act  of  King  Hmry  FI,'Part 
Third,  is  the  striking  figure — 

**  Suspicion  always  haunts  the  gnil^  tdAbA  } 
The  tnief  doth  feai*  each  bush  an  officer.'^ 

In  ihe  first  scene  of  the  second  act  of  King  John,  the  kiss  is 
expressly  styled  the  seal  of  the  indenture — 

'*  Upon  thy  cheek  lay  I  this  zealous  kiss. 
As  seal  to  this  indenture  of  my  love.^  . 

The  force  of  the  seal  as  imparting  strength  and  solemnity 
to  a  contract,  is  alluded  to  in  the  sacred  scriptures.  Thus  it 
is  said,  "  He  hath  set  to  his  seal  that  God  is  true :"  that  is,  he 
has  adopted  this  affirmation  of  God's  verity  as  the  motto  of  his 
seal,  which  he  is  in  the  habit  of  using  m  the  most  solemn 
transactions.  Christ  is  also  described  as  sealed  by  the  Father : 
that  is,  he  had  a  commission  confirmed  by  the  sead  of  the  King 
of  kings.  And  the  New  Testament  is  said  to  be  sealed  with 
the  blood  of  Christ ;  that  is,  it  derives  its  validity  as  a  testa- 
mentary instrument  from  the  solemnity  of  this  sacred  seal. 
The  term  "  indenture"  is  very  aptly  used  in  the  above  quotation 
from  Shakspere,  as  expressive  of  the  mutuality  of  love.  It  was 
not  a  mere  grant  on  one  side,  as  is  the  case  with  a  deed  poll, 
requiring  to  give  effldot,  only  acceptance  on  the  other  side. 
Rather,  Tike  the  indenture,  each  party  is  giver  and  receiver, 
and  each  enters  into  obligations  to  the  other.  In  the  first  scene 
of  the  third  act  of  King  Henry  iF.,  Part  I.,  the  phrase  is  again 
appropriately  used — 

"  And  our  Indentures  trepartite  are  drawn. 
Which  being  sealed  interchangeably,"  Ac.^ 

The  peculiarity  of  the  indentures  that  they  are  iuterohangeably 
delivered,  each  party  being  grantor  and  graotee,  is  here 
developed. 

We  have  heard  that  by  a  very  modern  contrivance  the  con- 
demned criminal  may  be  allowed  to  furnish  a  substitute  at  the 
gallows;  that  is  to  "die  by  attorney,"  as  in  the  following 
quotation  from  the  first  scene  of  the  fourth  act  ofAsTcu  Like  It. 

*'  72o». — ^No,  faith,  die  by  attomejr  I  The  poor  world  is  almost 
six  thousand  years  old,  and  in  all  this  time,  there  was  not  aay  man 
died  la  his  own  person,  videlicet^  In  a  love  cause." 

Ilere  is  the  principle  qui  JacU  per  aUum  facUper  ee,  which 
wi  11  apply  to  facing  almost  anything.  But  in  Venue  and  Adonis 
the  phrase  attorney  is  used  in  its  restricted  sense,  as  applicable 
only  to  a  substitute  or  agent  in  a  court  of  justice.    Thus — 

"  But  when  the  heart's  attorney  once  is  mute. 
The  client  breaks  as  desperate  m  the  suit" 

Whatever  evidence  the  foregoing  quotations,  and  many 
others  that  might  be  adduced,  furnish  of  Shakspere's  acquain- 
tance witib  law  forms  and  phrases,  we  think  he  often  evinces 
a  want  of  familiarity  with  legal  principles.*    So  that,  if  he 

*  Many  le^l  principles,  which  are  not  tecliDioal,  nor  necessarily 
acquired  from  books,  Imt  rather  are  derived  from  keen  observation 
ana  the  intuition  of  genius,  of  course  may  be  fonud  in  the  writings 
of  Shakspere,  without  leading  us  to  suppose  that  he  learned  them 
in  an  attorney's  ofiice.  Thus  in  Best  on  Evidence,  8d  edit.,  the  text 
states,  "  So  what  a  person  has  been  heard  to  say  while  talking  in 
his  sleep,  seems  not  to  be  evidence  against  him,  and,  as  authority, 
he  cites  OtkeOo,  Act  S,  Sc,  8. 

''There  are  a  kind  of  men  so  loose  of  sool, 

That  in  their  sle^  will  mutter  their  afiairs, 

•  ***•• 

nay,  this  was  but  a  dream. 


was  a  lawyer,  we  cannot  set  him  down  as  1  ^ood  lawyef« 
His  apparent  ignorance  of  law  principles  is  strikingly  evinced 
in  the  Mercfiant  of  Venice.  A  bond  is  given  to  the  Jew  by  the 
merchant  for  a  pound  of  flesh  next  the  heart;  and  the  Judgc| 
feels  obliged  to  give  judgment  for  the  flesh,  but  forbids  to  take 
a  drop  of  mood  with  it,  inasmuch  as  the  bond  did  not  so  stimu- 
late.  Thus  the  J(>w  is  baffled ;  and  presently  he  is  proceeded 
against  as  violatiog  the  law  by  machinations  against  lifiB« 
This  is  throughout  a  tissue  of  bad  law.  To  begin  with,  the 
grant  of  the  flesh  next  the  heart,  if  valid,  would  imply  what* 
ever  was  requisite  to  obtaining  the  flesh :  for  a  g;rant  alvrays 
implies,  under  the  head  of  appurtenants,  whatever  is  necessary 
to  Its  usufruct  So  that  the  right  to  shed  blood  would  be 
incident  to  the  right  to  take  the  flesh ;  for  vnadeatHm  eeqntwr 
prinewale.  But  this  bond  being  in  contravention  of  the  statute 
.forbioding  machinations  against  life,  would  be  against  public 
policy,  and  wholly  void.  This  it  would  be,  if  there  were  no 
such  statute.  The  contract  was  therefore  illegal  and  void. 
Fnally,  in  a  snit  at  law  to  recover  the  {>enalty  of  a  bond  for  a 
specific  article,  and  not  for  money*  the  judgment  would  be  not 
to  recover  the  specific  article,  but  its  measure  in  money.  As 
the  merchant's  heart  would  have  no  market  value  in  money, 
the  Jew  would  be  jewed  in  this  suit.  In  an  equity  proceeding, 
judgment  might  be  rendered  for  specific  peiformance;  but 
equity  would  not  enforce  an  unconscionable  contract.  So  here 
again  the  Jew  would  be  nonplussed.  The  truth  is,  the  heart 
cannot  be  so  hypothecated  as  to  furnish  gronnd  for  a  suit, 
except  in  the  court  of  love. 

We  think,  in  view  of  Shakspere's  jurisprudence,  that  if  he 
was  apprenticed  to  an  attorney,  his  heart  was  not  in  the  ofiice 
of  his  employer,  but  was  roaming  in  quest  of  Ann  Ilatbaway, 
or  "  chasing  the  deer.''  That  he  was  a  diligent  apprentice  to 
the  last  named  pursuit,  we  have  beautiful  evidence  in  the 
touching  lines  addressed  to  the  poor  wounded  deer,  weeping 
in  the  stream,  in  the  first  scene  of  the  second  act  of  As  Ton 
Like  It. 

"  Thou  maVst  a  testament, 

As  worldlings  do,  giving  thy  sum  of  more 

To  that  which  hath  too  much." 

So,  too,  in  the  second  scene  of  the  fourth  act  of  the  Oomeiy  of 
Errors^  he  describes  the  officer  of  justice  as 

"  A  hound  that  runs  counter,  and  yet  draws  dry  foot  welL" 


But  this  asnotes  a  foregone  conclusion/* 


One  other  illustration  of  Shakspere's  le^  acqaireme&ts  it 
may  be  well  to  advert  to — his  will ;  which  is  supposed  tobave 
been  drawn  up  by  himself.  He  left  a  wife  and  children.  But 
I  he  remembers  one  child  only  in  his  testament,  Susanna,  the 
wife  of  Dr.  Hall,  to  whom  he  devises  his  lands.  His  wife  is 
onlv  mentioned  in  the  interpolated  sentence—"  I  give  to  my 
wife  my  second  best  bed,  with  thefurnitui  e."  Did  Shakspere 
expect  his  wife  to  accept  a  legacy  so  trifiing,  as  to  look  like  an 
insult  in  lieu4:>f  her  dower  f  Or  was  he  not  aware  that  his 
wife  was  entitled  to  a  life  estate  in  one-third  of  his  lands,  so 
that  his  will,  giving  the  whole  to  his  daughter,  could  be  only 
partially  executed  ?  Again ;  why  did  he  mention  no  other 
child  f  Was  he  ignorant  that  such  child  not  being  cutoff  with 
a  shilling,  the  law  would  presume  that  the  omission  was 
through  inadvertence^certainly  in  the  absence  of  controlling 

Eroof,  and  the  omitted  child  could  claim  as  heir  as  if  no  will 
ad  existed  ?  It  would  seem  that  principles  so  familiar  as 
these,  must  have  been  learned  by  one  employed  in  an  attorney's 
office. 

But  how  shall  Shakspere's  frequently  correct  legal  termin- 
ology be  accounted  for,  if  he  was  not  in  the  office  of  an 
attorney  f  We  think  a  great,  original  mind  like  his,  cannot 
be  judged  in  this  respect,  like  an  ordinary  person.  Faculties 
like  bis  oottld  rifle  sweets  from  every  source,  4Uid  derive 
material  and  gain  instruction  from  all  quarters.  Emerson 
has  described  an  original  mind  as  one  that  draws  most  largely 
from  the  learnin|i;  and  experience  of  others.  Such  »  writer  is 
not  a  plagiarist  lu  appropriating  the  acquisitions  of  others, 
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becaase  in  bis  mind  they  take  new  forms  and  combinations, 
and  produce  new  results.  The  most  original  mind,  if  shut 
out  from  the  world  of  nature  and  of  books,  could  produce  little 
or  nothing  in  the  form  of  literature,  for  lack  of  material.  On 
these  genius  feeds ;  and,  withont  them,  starves.  It  would  be 
as  hard  to  say  where  such  a  writer  aa  Shakspere  got  his 
knowledge,  as  where  a  bee  got  his  honey. 

We  are  also  to  remember  that  Shakspere  mainly  re- wrote 
old  plays,  or  put  romances  into  the  dramatic  form.  He  rebuilt 
his  structures,  in  a  new  and  beautiful  architecture,  from  old 
edifices,  or  ruins,  or  from  material  which  had  belonged  to 
other  buildings.  How  shall  we  know  whether  these  law 
phrases  were  the  old  brick  or  the  new,  which  Shakspere  added 
in  his  combination  ?  Till  we  do  know  this,  we  can  scarcely 
draw  safe  inferences  from  the  law  phraseology. 

It  is  also  important  to  notice  the  period  in  the  history  of 
language,  in  which  Shaitspere  wrote.  Law  instruments  and 
pleadings  were  not  as  yet  couched  in  English.  It  would  seem 
that  much  of  his  legal  phraseology  formal  at  that  time  a  part 
of  the  common  stock  or  language ;  and  was  not  till  afkerward 
relinquished  to  the  peculiar  province  of  law  by  vernacular 
usage.  There  has  been  since  Shakspere's  day  a  division  of 
mucn  language,  which  was  held  in  common  then.  Many 
words  have  either  become  wholly  obselete,  or  lost  some  of  the 
significations  which  then  attached  to  them  by  common  usage. 
Such  wor  Is  occur,  in  their  former  sense,  only  in  literary  pro- 
ductions of  that  period,  which  have  not  suffered  by  time. 
The  Bible  was  then  translated ;  and  much  of  its  language  has 
a  sense,  then  general,  but  now  peculiarly  scriptunS.  Shak- 
spere's  phraseology  admits  of  the  same  observation.  Words 
are  now  peculiarly  Shaksperean,  which  then  belonged  to 
everybody.  A  comparison  of  such  works  ns  Shakspere  and 
Saint  James'  version  of  the  Bible,  brings  this  fact  strongly  to 
light;  many  words  being  used  in  both  with  the  same  sense, 
and  a  signification  not  now  attached  to  them  by  general  usage. 
This  comparison  between  the  language  of  Shakspere  and  the 
Bible  forms  the  subject  of  an  interesting  article  in  Ihe  BibUo- 
theca  Sacra  for  July,  1862.  From  such  comparison  we  may 
be  led  to  infer  that  in  Shakspere's  time  many  words  were  in 
common  use  whieh  have  since  become  obsolete,  except  in  law 
language.  And,  therefore,  from  the  use  of  legal  phrases  by 
Shakspere,  we  have  not  the  same  reason  to  infer  his  acquain- 
tance with  law,  that  we  should  have  if  the  expressions  were 
used  by  a  writer  of  the  present  day ;  inasmnch  as  phrases 
now  restricted  to  law  usage  may  then  have  been  a  part  of  the 
common  vernacular. 

We  have  thus  glanced  at  some  items  of  evidence,  and  adduced 
some  reasons  pertinent  to  the  ^question,  whether  Shakspere 
was  ever  the  clerk  of  an  attorney.  The  conviction  produced 
upon  our  mind  by  examining  the  subject,  is,  that  Shakspere 
had  a  knowledge  or  real  estate  forms  and  phrases,  which  he 
might  have  acquired  in  the  employ  of  a  conveyancer,  and 
would  not  probably  have  gained  otherwise.  We  think,  how- 
ever, that  he  did  not  take  to  the  business,  and  never  imbued 
bis  mind  with  the  great  principles  of  jurisprudence,  lie  has 
somewhere  made  one  of  his  characters  declare  that  it  would  be 
well  if  a  young  man  could  sleep  away  the  period  of  his  life, 
when  the  wild  oats  are  sown :  und  we  are  inclined  to  think 
that  *'  glorious  Will"  was  rather  reckless  at  this  period  of  his 
own  career,  when  we  suppose  him  to  have  been  with  an  attor- 
ney ;  and  that  he  gave  htUe  heed  to  the  grave  doctrines  of  law, 
while,  at  the  same  time,  some  of  its  peculiar  maxims  and 
phrases  indelibly  stamped  themselves  upon  his  memory.  They 
were  such  scraps  of  learning  as  the  unwilling  classic  scholar 
carries  away  from  its  field,  when  liberated  from  constraint, 
and  do  not  embody  those  principles  which  only  deep  study  can 
master. 

We  would  refer  those  who  may  be  disposed  to  pursue  further 
this  interesting  theme  to  Shakspere^s  Legal  Ao^uiremenU  by 
Lord  CAMrBBLL,  a  pleasant  and  readable  disquisition  In  the 


simple,  direct  and  attractive  style  which  charaoterisee  the 
writings  of  the  late  Chief  Justice  of  England. 

R.P.F. 


SELECTIONS  FROM  OLD  REPORTERS  AND  TEXT 

WRITERS. 

Let  the  following  be  a  warning  to  all  bad  oooks^  THin,  8 
Hen.  4.  Rot  47.  Willielmus  Milburn  recuperat  per  juratam 
per  billam  suam,  in  qu&  queriter  verens  Johannem  Cutting 
Cook  de  eo  quod  epse  Johannes  apud  Westmonasterium 
vendebat  dicto  Willielmo  unum  caponem  piatum  oorruptibilem 
et  recale  factum,  (fui  capo  assatos  per  quatuor  dies  in  Hospi- 
cium  Domini  Regis  et  iterum  calefactus  et  pistus  extitit  de 
quo  postqualm  edit  vomitum  horribilem  fecit,  ita  quod  infirm- 
abatur  per  quas  septimanas  recuperate  inquam  viginti  solidos 
per  damnis.  And  Rolle  says  he  was  informed  that  it  appears 
upon  the  record  at  large  that  the  judge  increased  the  dama- 
ges, (1  Roll.  89). 

^  A  guest  comes  into  a  common  inn,  and  the  host  appoints 
him  his  chamber,  and  in  the  night  breaks  into  his  guesfs 
chamber  to  rob  him :  this  is  burglary  (Daltoo,  cap.  151,  tn 
noia). 

The  wearing  of  a  sword,  after  one  is  bound  to  his  good  be- 
haviour, no  breach  of  good  behaviour  now,  as  perhaps  it  was 
heretofore,  (See  Comp.  Jnst.  Peace,  119,  126),  when  swords 
were  not  usually  worn  but  by^  soldiers ;  for  then  they  stmek 
as  great  a  terror  in  people  as  a  blunderbuss  does  now.  But 
since  at  this  day  swords  are  usually  worn  by  all  sorts  of  peo- 
ple, this  cannot  now  he  construed  a  breach  of  the  good  be- 
haviour ;  so  tliat  which  heretofore  was  a  crime,  is  now  by 
custom  became  none,  (Hawle's  Remarks,  ^.  p.  81).  So  that 
it  would  seem,  that  as  swords  are  now  not  ordinarily  worn, 
except  by  soldiers,  it  would,  at  the  present  time  be  considered 
a  breach  of  the  peace  to  wear  a  swoid. 

A  Danish  writer  assures  his  readers  that  the  taste  for  hang- 
ing is  so  prevalent  in  England*  that  criminals,  who  are  to  be 
hanged,  go  laughing  and  singing  to  the  gallows,  and,  in  the 
absence  of  the  executioner,  hang  themselves.  "  Ad  loea  ntp- 
plicU  nan  ducuntur  Angli^  aed  currunif  ridendoqtte  canlando^ 
faceUis  apargcndo,  ei  circumsiantibus  inauUando  moriuniurf 
ubi  dettini  oaitMeea  sc  ipsoa  9ape  swpendani,"  (Holbergii 
Opuscula,  torn,  i,  118). 

When  Lord  Coke  was  presented  by  Lord  Bacon  with  a 
copy  of  the  Novum  Organum,  with  the  title  of  Instauraiio 
Magnoy  he  wrote  under  the  handwriting  of  Bacon — 

"  AuctoA  eonsilum, 
In^taurare  paras  yetemm  documenta  sophonim 
lD8taui*a  legis  justitiam  que  prins." 

And  over  the  devise  of  the  ship  passing  under  the  pillars  of 
Hercules — 

"  It  deserved  not  to  be  read  in  schools, 
But  to  be  freighted  in  the  ship  of  fools  " 

In  the  time  of  Alfred  he  ordained,  that  all  false  judges, 
after  fiH*feiting  their  possessions,  should  be  delivered  over  to 
false  Lucifer,  so  low  that  they  should  never  return  again ; 
that  their  bodies  should  be  banished  and  punished  at  the 
Kings's  pleasure ;  and  that  for  a  mortal  false  judgment  they 
should  be  hanged  as  other  murderers.  And  he  gives  a  list  of 
the  judges  executed  by  the  King's  order.  In  one  year  we  are 
told,  that  forty-four  judges  were  hanged.  He  hanged  Cole, 
because  he  judged  Ive  to  death  when  he  was  a  madman.  He 
hanged  Athelf,  because  he  caused  Copping  to  be  handed  be- 
fore the  age  of  twenty-one  years.  He  hanged  Diling,  because 
he  caused  Eldon  to  be  'hanged,  who  Killed  a  man  by 
misfortune.  He  hanged  Home,  because  he  hanged  Simen  at 
days  forbidden.  But  not  only  did  Alfred  hang  for  hanging ; 
he  maimed  his  judges  for  not  maiming  their  prisoners.  Thus, 
he  out  off  the  hand  of  Hanlf  becaase  he  saved  Armock's  hand. 
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trho  was  attainted  before  bim,  for  tbat  Jie  bad  feloniooBlT 
woanded  Ricbbold.  And  he  judged  Edolf  to  be  wounded, 
who  felonioaslj  bad  wounded  Aldens,  (Mirror,  c.  5  ;  and  see 
3  Inst). 

A  (j^nUeman  is  bj  desoent ;  yet,  sajs  Lord  Cou  I  read  of  the 
creation  of  a  g;ent]emen ;  and  thus  it  was :  A  French  knight 
came  into  England,  and  challenged  John  Kingston  Teoman, 
a  cood  and  strong  man  at  arms,  but  no  irentlemen.  at  certain 
points  and  deeds  of  Arms,  Ac.  Vnde  Rex  (saith  the  report) 
iu  didua  Johnnea  honorabUius  in  vrcumuns  aceipiaiur  ipsum 
Jokannem  in  ij/rdinem  ffenerosum  aaopkmt  d  armigemm  consii- 
tuU  et  caUra  ocikorUa  insiffnia  ei  eonceani,  (2  Inst.  665  &  668). 

There  are  some  things  personal,  and  so  inseparable  connec- 
ted to  a  man's  person,  that  he  cannot  do  them  by  another ;  as 
the  doing  of  homage  fealty.  So  it  is  holden,  that  a  lord  ma^ 
beat  his  yillein,  for  cause  or  without  cause,  and  the  Tillein  is 
without  remedy  ;  but  if  the  lord  command  another  to  beat  him 
without  cause,  who  does  accordingly,  the  villein  shall  have  an 
action  of  battery  against  him.  So  if  the  lord  distrain  his 
tenant's  cattle,  when  nothing  is  behind,  yet  the  tenant,  for  the 
reverence  and  duty  that  appertains  to  the  lord,  shall  not  have 
trespass  vi  d  armia  apiinst  him ;  but  if  the  lord  command  his 
bailiff  or  servant  to  distrain,  aecua,  (Comb's  case,  9  Co.  76  a). 

An  action  of  false  imprisonment  brought  against  a  constable, 
who  pleaded  not  guilty,  the  defendant  did  show  in  evidence, 
that  ne  came  to  search  in  time  of  the  plague  for  lodgers  in  the 
town,  and  he  found  a  stranger  and  questioned  him  which  way 
he  came  into  the  town ;  who  answered  over  the  bridge,  and 
the  judge  conceived  this  to  be  a  scornful  answer  to  an  officer, 
and  because  he  had  bo  pass,  but  travelled  without  one,  and 
gave  such  an  answer,  tne  defendant  did  off<ir  to  apprehend 
him,  and  the  plaintiff  thereupon  being  present  said  to  the  de- 
fendant he  shall  not  go  to  prison,  but  yet  offered  to  pass  his 
word  for  his  forthcoming,  upon  which  the  defendant  did  com- 
mit the  plaintiff,  and  it  was  ruled  upon  evidence,  there  was 
good  cause  to  commit  the  plaintiff,  for  opposing  the  constable, 
though  but  verbally,  in  his  office,  who  is  so  ancient  an  officer 
of  the  Commonwealth,  (Sheffeld's  case,  Clayt  10). 

The  judge  did  put  back  the  jury  twice,  because  they  offered 
their  verdict  contrary  to  the  evidence,  as  ho  held  and  set  a 
bundred  pound  fine  upon  one  of  the  jury,  who  had  departed 
from  his  companions ;  but  after,  upon  examination  it  was 
taken  off  again,  for  that  it  did  appear,  it  was  only  by  reason 
of  the  crowd,  and  some  of  his  fellows  were  always  with  him, 
(Clayt.  50). 

Memorandum.  One  Mr.  Guye  Faux,  of  the  parish  of  Leathley 
a  cavillier,  had  a  cause  heard  about  a  plunaer,  up<}n  Monday 
this  week  afler  dinner,  and  was  well  in  court,  and  damage 
against  him  a  hundred  pounds,  and  he  was  found  dead  next 
morning  upon  the  conceit  of  it,  as  was  supposed,  (Clayt.  116.) 

DIVISION    COU  RT8. 

TO  CX)ItRBSPONDBNTS. 

AU  Cbmmamtea£tem  on  the  nMut  qf  DMsUm  OmrU,  or  haviiHf  amy  vtUOhn  to 
JHmtian  Onciit,  art  iH/utwre  to  U  addruted  to  **The  EUtart  ^fthe  Law  Jbttmol 
Sarrte  B)tt  Offiee," 

Ml  other  Qmmuntoationt  art  at  httherio  to  be  addrtttect  to  **Th€  SiUon  qf  the 
Law  Journal,  ftrtmlo.*' 

THE  LAW  AKD  PBACTICE  OF  THE  TJFPEB 
CANADA  DIVISION  COUBTS. 

(ConHmioi  from  page  68.) 
THE  CLERK'S  DUTIES. 

Tbe  clerk  of  every  coart  is  required  to  have  an  office  at 
snob  place  within  the  division  for  whicb  be  is  clerk  as  tbe 
judge  may  direct :  (Rule  8.)    The  4f^ys  when  tbe  clerk  is 


to  attend  in  bis  office  is  not  provided  for  either  by  tbe 
statute  or  rules;  bat  reasonable  attendance  should  be 
given;  and  what  would  be  such  would, .doubtless,  depend 
greatly  on  tbe  amount  of  businefis  in  tbe  court.  For  pub- 
lic oonyenience  every  office,  however  small  the  number  of 
suits  entered,  should  have  set  days  on  which  the  principal 
or  some  one  authorized  to  act  for  him,  will  be  in  attendanoe 
for  the  transaction  of  businesB. 

Certified  copies  of  the  entries  in  the  clerk's  books  are 
admitted  in  all  the  courts  and  places  as  evidence  of  such 
entries,  and  the  proceedings  referred  to  thereby,  without 
any  further  proof  (sec.  43) ;  and  orders  and  judgments  as 
they  appear  on  the  books,  are  oonolusive  between  the 
parties :  (sec.  55).  A  yery  important  part,  therefore,  of 
the  clerk's  duty  is  to  keep  the  books  of  his  office  in  tbe 
manner  prescribed  by  law.  Tbe  general  rules  expressly 
provide  what  books  are  to  bo  kept,  namely,  two,  in  addition 
to  the  fee-fund  book  provided  by  the  government  under 
sec.  86,  and  the  book  required  to  be  kept  under  sec.  139. 

One  of  these  books  is  ta  be  called  '<  The  Prooedure 
Book,''  and  the  other  <<  Tbe  Cash  Book." 

In  "  The  Procedure  Book"  thd  olerk  is  required  to  enter 
a  note  of  all  summonses  issued ;  of  all  orders,  judgments 
and  decrees ;  warrants,  executions  and  returns  thereto,  and 
of  all  other  prooeedings  in  every  cause,  and  at  every  court* 

In  "  The  Cash  Book "  he  is  to  enter  an  account  of  all 
suitors'  monies  paid  into  and  out  of  court.  Both  books 
are  to  be  according  to  forms  given  (which  will  be  found  in 
an  appendix),  and  must  be  kept,  as  nearly  as  may  be,  in 
manner  shewn  therein  :  (Rule  4). 

In  ''  The  Fee-Fund  Book,"  it  is  provided  by  section  36, 
the  clerk  shall  enter  an  account  of  all  court  fees,  and  fee- 
fund  monies.  A  form  for  this  book  has  been  given  by  the 
Government,  and  the  book  itself  has  been  provided  at  the 
public  expense.  The  other  books  clerks  must  provide  at 
their  own  expense,  and  this  though  the  books  do  not  belong 
to  them,  but  are  public  property,  and  records,  so  to  speak, 
of  the  courts. 

Sec.  139  requires  a  book  to  be  kept  in  which  transcripts 
of  judgment  sent  from  other  divisions  are  entered,  and  may 
be  called  <'  The  Tranoripts  of  Judgments  Book." 

The  four  books  named,  via. :  The  Procedure  Book,  The 
Cash  Book,  The  Fee-Fund  Book  and  The  Tramcripie  of 
Judgmente  Book  must  be  procured  and  kept  by  eyery 
clerk.  They  are  the  only  recognized  books,  and  in  ihem 
must  appear  every  proceeding  in  every  cause. 

There  can  be  no  objection,  to  other  books  as  well ;  and 
where  a  large  amount  of  business  b  done  in  a  court,  other 
books,  for  facility  of  reference,  may  be  necessary  or  advis- 
able.   So  far  as  prescribed  by  the  statute  or  ruleS;  when  a 
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farm  of  entry  1b  given  it  must  be  followed ;  bat  in  general 
a  brief  note  of  the  proceeding  will  be  sufficient.  In  res- 
pect to  judgments  it  is  important  that  the  very  words  given 
in  the  forms  should  be  followed. 

The  duties  of  the  clerk  in  respect  to  proceedings  in  the 
oourts  will  be  treated  of  in  detail  as  each  proceeding  comes 
under  notice:  here  it  will  be  sufficient  to  make  general 
reference  to  them. 

The  duties  of  clerks,  then,  in  respect  to  proceedings  are 
to  receive,  number,  and  enter  all  claims  lefl  for  suit;  to 
issue  summons  thereupon,  and  subpoenas  for  witnesses 
when  required  by  either  party;  to  receive  and  notify 
special  defences;  to  summon  juries  when  required;  take 
eonfessions;  attend  the  several  sittings  and  register  all 
orders  and  judgments  of  the  court;  to  administer  oaths 
and  affidavits  when  necessary ;  attend  to  applications  for 
new  trials ;  tax  costs ;  issue  all  warrants,  precepts  and  writs 
of  executions,  interpleader  summons,  and  judgment  sum- 
mons; and  to  receive  and  secure  goods  taken  under 
attachment. 

The  clerk's  duties  in  respect  to  fee-fund  and  fee-fund 
monies,  are  to  keep  an  account  of  all  court  fees  and  fined 
payable  or  paid  into  court,  and  enter  an  account  of  the 
same  in  the  book  kept  for  the  purpose,  and  to  submit  his 
accounts  for  examination  to  the  judge :  (sec.  36.) 

The  following  sections  further  provide  on  this  head  : — 

87.  The  clerk,  at  the  periods  from  time  to  time  appointed 
by  the  Governor,  shall  submit  his  said  accounts,  to  be 
audited  or  settled  by  the  county  attorney. 

38.  The  clerk  of  every  division  court  shall,  from  time  to 
time,  as  often  as  required  so  to  do  by  the  county  attorney 
of  his  county,  and  at  least  once  in  every  three  months, 
deliver  to  him,  verified  by  the  affidavit  of  such  clerk  sworn 
before  the  judge  or  a  justice  of  the  peace  of  the  county,  a 
full  nccount  in  writing  of  the  fees  received  in  his  court, 
and  a  like  account  of  all  fines  levied  by  the  court,  account- 
ing for  and  deducting  the  reasonable  expenses  of  levying 
the  same,  and  any  allowance  whicl.  the  judge  may  make 
out  of  any  such  fine  in  puf?::auce  of  the  power  hereinafter 
given. 

oD.  The  fees  from  time  to  time  received  by  such  clerks 
respectively  and  payable  to  the  general  fee-fund,  shall  be 
by  them  paid  over  from  time  to  time  to  the  county  attor- 
ney, and  at  least  once  in  three  months,  and  shall  form  part 
of  a  fund  to  be  called  the  Oenerol  Fee-Fund,  and  shall  be 
applied  towards  the  payment  of  the  salaries  of  the  judges 
of  such  courts. 

40.  The  clerk  of  each  division  court,  when  required  by 
the  judge  shall,  from  time  to  time,  furnish  him  with  a  like 
account,  verified  by  the  oath  of  the  clerk  sworn,  before' the 


judge  or  a  justice  of  the  peace,  of  the  monies  received  into 
and  paid  out  of  the  court,  by  any  suitors  or  other  parties 
under  any  orders,  decrees  or  process  of  the  court,  and  of 
the  balance  in  court  belonging  to  any  such  suitors  or 
parties. 

41.  The  clerk  of  every  division  court  shall,  half-yearly 
at  least,  fumiBh  to  the  judge  of  his  court  a  detailed  state- 
ment of  all  fees  and  emoluments  of  his,  which  statement 
shall  be  sworn  to  before  such  judge ;  and  it  shall  be  the 
duty  of  such  judge  to  reqnire  such  statement,  and  to  file 
such  statement  with  the  county  attorney. 

42.  The  clerk  shall  cause  a  note  of  all  summonses,  orders, 
judgments,  executions  and  returns  thereto,  to  be  from  time 
to  time  fairly  entered  in  a  book  to  be  kept  in  his  office,  and 
shall  sign  his  name  on  every  page  of  such  book,  and  such 
signed  entries,  or  a  copy  thereof,  certified  as  a  true  copy  by 
the  clerk,  shall  be  admitted  in  all  courts  and  places  as  evi- 
dence of  such  entries,  and  of  the  proceedings  referred  to 
thereby  without  any  further  proof. 

43.  The  clerk  shall,  annually  in  the  month  of  January, 
make  out  a  correct  list  of  all  sums-  of  money  belonging  to 
suitors  which  have  been  paid  into  court,  and  which  have 
remained  unclaimed  for  six  years  before  the  last  day  of  the 
month  of  December  then  last  past,  specifying  the  names  of 
the  parties  for  whom  or  on  whose  account  the  same  were 
so  paid. 

A  copy  of  such  list  shall  be  put  up  and  remain  at  all 
times  in  the  clerk's  office,  and  during  court  hours  in  some 
conspicuous  part  of  the  court  house  or  place  where  the 
court  is  held. 


OOaRJSSPONDENCS. 


To  the  EdUor9  of  the  Law  Journal, 

GsNTLEMEN, — Your  Opinion  is  desired  as  to  whether  a 

bailiff  can  be  sued  in  his  own  court  for  negligence.    It  is  a 

hardship  on  parties  to  go  to  another  court  to  sue,  and  often  a 

hardship  on  the  clerk  of  the  original  court  to  have  to  travel 

to  the  next  court,  bring  papers,  and  give  evidence  about  the 

case.    It  is  generally  considered  that  the  statute  prevents  a 

bailiff  being  sued  in  his  own  court ;  but  could  not  the  Judge 

make  ordef  for  it. 

Tours  obediently,        T.  & 


[If  there  be  a  second  bailiff  in  the  Court  to  effect  service, 
we  have  no  doubt  that  an  action  as  of  right  may  be  brought 
against  the  officer  in  the  court  of  which  he  is  bailiff.  Sec.  83 
provides  where  an  officer  may  sue  and  be  sued,  vis.,  in  the 
next  adjoining  Division ;  that  is,  as  we  read  the  statute,  the 
plaintiff  may,  if  he  pleases,  bring  hi8*action  where  the  cause 
of  action  arose  (in  the  bailiff's  own  Division),  or,  if  for  any 
cause  be  prefer  to  have  it  entered  elsewhere,  he  may  sue 
(irrespective  of  residence  of  defendant  or  where  the  cause  of 
action  arose)  in  the  next  adjoining  Division. 
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If  there  be  not  a  neoond  bailiff,  we  have  no  doubt  the  Judge, 
on  being  applied  to,  would  direct  8er?iee  to  bo  made  by  the 
clerk,  or  appoint  a  bailiff  prd  Mc  vice  to  make  the  service. 
An  order  to  obange  the  yenue  would  not  be  neoeesary. — 
Em.  L.  J.  I 

Ih  Hit  Edilwa  of  (lit  Law  Jattnud. 

Gentumbn, — Please  answer  the  following  question.  Is  a 
defendant  sued  on  a  bank  note,  and  where  defence  in  part  is 
usury,  obliged  to  give  notice  to  the  Bank.    And  oblige 

A  CWRK  Co.  W. 


[We  assume  that  the  note  meant  by  our  correspondent  is  a 
note  discounted  by  a  Bank.  A  written  notice  of  defence  must 
be  given,  the  defence  of  usury  being  grounded  on  a  statute. 
The  notice  is  to  be  served  in  the  manner  provided  for  in  sec. 
03.  Any  other  defence  may  be  stated  in  the  notice. — Ens. 
L.  J.] 

^f. — The  bailiff  who  purchased  the  horse  "  at  a  sale  under 
execution  by  his  brother  bailiff''  acquired  no  property  In  the 
animal.  Such  purchases  are  absolutely  void  by  sec.  157.  The 
party  claiming  the  horse  may,  afler  demand  and  refusal,  sue 
in  trover,  or  get  hold  of  the  horse  at  once  by  writ  of  replevin. 
Moreover,  the  illegal  purchase  is  a  misbehaviour  ibr  which 
the  Judge,  if  he  did  not  remove  the  bailiff  on  complaint, 
would  probably  require  him  to  compensate  a  party  injured  as 
a  condition  to  his  being  retained  in  office.  We  have  deemed 
U  unnecessary  to  copy  our  correspondent'^  letter  (which  is 
nrmecessarily  prolix),  the  facts  appearing  in  our  answer. — 
Eds.  L.  J. 


M.  P.  (London), — Costs  in  the  Division  Courts  do  not  neces- 
sarily follow  the  result  of  the  cause,  and  if  a  defendant  by  his 
own  deceitful  conduct  and  misrepresentation  led  the  plaintiff 
U>  suppose  the  existence  of  facts  (of  which  he  alone  was  cer- 
tainly informed)  necessary  to  support  his  action,  and  which 
facts  bnd  really  no  existence,  a  Judge  would  not  giv'e  Lim 
costs. — Eds.  L.  J, 


UNIFORMITY  OF  PROCEDURE  IN  THE  DIVISION 

COURTS. 

Acoo'i*diiig  to  OUT  proroiso  in  the  March  number,  we 
vesumo  the  subject  of  procedure  in  the  Division  Courts, 
»nd  will  allow  our  correspondent  to  tell  his  own  story  as  to 
procedure  in  differeot  counties,  takini;  up  one  subject  at  a 
time,  and  premising  that  unless  we  had  just  ground  for 
believing  that  the  communioAtiou  before  us  \h  not  over* 
drawn  we  would  not  havo  made  it  the  foundation  for 
remftrk. 

**  In  one  county,  the  Judge  places  such  a  eonstruotion  upon  the 
judgment  sammoDS  clauses  (sections  160  to  173)  of  the  Division 
ConrtH  Act,  in  eases  where,  the  defendant  payn  no  attention  what- 
ever  either  to  the  flrBt  or  second  summons,,  that  he  holds  the 
plidotiff  (notwithstanding  defendant's  failure  to  appear)  bonnd  to 
prove  that  defendant  is  ia  a  posiUon  to  pay  the  debt,  or  some  |  circumstances,  but  this  rather  confirms  the  right  to  issue 


part  of  it,  otherwise  he  (the  Judge)  will  not  make  aa  order  for 
defeodant's  commitment." 

<*  In  anotlier  county,  the  Judge  sometimes  requires  the  defen- 
dant to  be  brought  to  his  chambers  in  the  county  town  for  exami- 
nation upon  a  judgment  summons ;  whilst  at  other  times  (and 
nobody  knows  why  or  where  the  distinction  is  made)  he  will 
examine  him  or  tbem  at  the  different  Division  Ceort  rittings.** 

"  la  another  county,  in  order  to  obtain  a  Judgment  summons 
to  be  inuid  at  all  the  plaintiff  must  first  make  aiSdaivIt  tfcat  Judg^ 
meat  has  been  rendered  in  the  cause,  that  an  ezeentioii  has  iaeaed 
which  has  been  returned,  and  stating  what  the  return  was,  and, 
lastly,  that  the  plaintiff  has  good  reason  to  believe  that  if  a  judg- 
ment summons  ^he  allowed^  to  issue,  the  plaintiff  will  be  able  'to 
get  an  order  for  payment' !  This  affidavit  must  be  sent  to  the 
Judge,  and  %fhB  9$i9fU  he  will  order  a  summons  to  issoe  return- 
able in  all  cases  ai  hit  thamhtrt  in  the  eoonty  town.  The  plidBtiff 
to  be  notified  by  the  derk  of  the  Judge's  determination." 

"  On  another  occasion,  the  Judge  of  a  oertain  court  bad  a  great 
number  of  judgment  summonses  to  dispose  of,  the  parties  were  all 
present  waiting  to  be  heard,  but  the  Judge  briefly  and  summarily 
disposed  of  them  by  one  order  applicable  to  the  whole  batch, 
without  hearing  one  word  of  evidenee,  vis.,  that  the  defendants 
respectively  should  all  pay  the  amounts  agfdnst  them  by  the  nest 
court." 

Our  present  purpoae  is  not  to  animadvcTt  upon  these 
mliogs,  but  to  pmnt  out  briefly  what  seenis  to  us  the  oor- 
rect  view  of  this  branch  of  the  Division  Court  law,  inyiting 
free  criticism  from  all  quarters,  as  our  only  desire  is  to 
have  the  law  known  and  the  proper  practice  pointed  out. 

We  do  not  know  and  do  not  desire  to  know  the  names 
of  the  Judge's  referred  to.  It  will  be  sufficient,  just  now 
at  all  events,  to  discuss  the  practice. 

The  first  question  is,  in  vohat  case*  and  how  the  judg- 
ment tummona  may  inue  f 

Sec.  160  enacts  that  '^  any  party  having  an  unsatisfied 
judgment  or  order"  in  any  Division  Court  for  payment  of 
any  debt  or  damages,  may  procure  irom  the  Court,  &c.,  a 
summons  in  the  form  prescribed  by  the  rules  of  practice. 
When  therefore  the  judgment  appears  on  the  face  of  the 
procedure  book  to  be  unsatisfied,  and  in  foroe  without  re* 
vival  as  between  the  parties,  it  seems  quite  plain  that  the 
judgment  creditor  may  of  right  obtain  the  issue  of  the 
summons,  upon  payment  of  the  proper  fees.  Bule  17 
shows  how  he  is  to  proceed,  namely,  by  entering  an  appli- 
cation in  writing,  according  to  form  54  in  ordinary  cases, 
nnd  "  thereupon"  a  summons  shall  issue  according  to  the 
foru^  given. 

The  provisions  of  rule  23  shows  how  and  vrithin  what 
time  this  ftunimons  is  to  be  served. 

We  can  see  no  ground  to  dispute  that  this  is  the  regular 
course,  nnd  no  warrant  for  requiring  a  previous  order  from 
the  Judpfo  to  allow  the  issue  of  the  summons.  True,  Sec. 
164  makes  provision  for  a  Judge's  order  under  particular 
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before  an  examination  and  dischnrgd.  The  effect  of  Sec 
164  h  that  r-  judgment  debtor  once  discharged  hy  the 
Judge,  a/ter  examination^  cannot,  be  pgain  summoned, 
unless  it  be  shown  to  the  Judge  that  proper  grounds  exist 
for  again  oalling  the  party  up  before  the  Court  j  and  in  such 
bases  an  order  must  be  first  obtained,  before  the  issue  of 
the  judgment  summons. 

What  is  to  be  done  at  the  hearing,  on  a  judgment  sum- 
mons? Upon  the  return  daj,  tbe  defendant  makes  default 
or  appeara  in  obedience  to  the  summons.  If  default  be 
made,  the  judgment  creditor  may  call  witnesses  to  show 
that  the  non-attendance  is  wilful,  that  the  debtor  might 
have  been  present  if  ho  would ;  and  if  the  Judge  be  satis- 
fied on  this  point,  the  creditor  is  entitled  to  an.  order  to 
commit  the  defendant  for  non-attendance.  If  the  judgment 
creditor  is  unable  to  furnish  such  proof,  the  non-attendance 
under  that  summons  is  notedj  and  the  creditor  sues  out 
another  summons.  If  the  debtor  be  so  twice  summoned 
and  fails  to  attend  on  both  occasions,  and  no  sufficient 
reason  is  nlleged  for  non-attendance,  he  is  liable  to  couk 
mitment  for  default  (sec  sees. .  165  and  166).  Until 
^"eeeutly,  a  single  defiiult  without  explanation  or  excuse 
authorized  a  commitment.  Now,  as  already  noticed,  under 
sec.  166,  the  non-attendance  must  be  shown  to  be  wilful, 
or  the  defendant  must  have  been  twice  summoned.  We 
can  sec  no  authority  for  holding  the  creditor  '<  bound  to 
prove  that  the  defendant  is  in  a  position  to  pay  the  debt, 
or  some  part  of  it,"  as  a  condition  to  granting  an  order  to 
commit.  It  is  certainly  requiring  more  tlian  the  statutes 
Inquire. 

If  the  debtor  appeal's,  where  is  he  to  be  examined  ? 
Sec.  162  says  the  examination  shall  be  held  in  the  Judge's 
chambers,  unless  the  Judge  shall  otherwise  direct  The 
fcimple  object  of  the  enactment  is  to  prevent  needless  ex- 
posure in  open  court,  and  to  give  authority  to  hold  the 
examination  in  private ;  and  the  practice  in  every  Court 
we  have  knowledge  of  is  to  allow  the  general  public  to 
depart  after  the  ordinary  business  is  over,  and  to  make  the 
court  room  the  judge's  chamber,  for  the  time  being.  There 
is  nothing  either  in  the  language  used,  or  the  context,  to 
show  that  the  examination  is  to  be  made  in  the  Judge's 
chambers  at  the  county  town,  and  it  would  be  a  great  hard- 
ship to  bring  parties  there  for  the  purpose,  if  a  discretion 
existed.  But  it  does  jiot.  The  party  is  summoned  to  be 
and  appear  at  the  place  where  the  Court  is  held,  in  the 
Division  in  which  it  issues  \  and  there  is  no  authority  to 
require  him  to  appear  elsewhere,  for  the  order  in  respect 
to  the  matter  must  bo  entered  by  the  clerk  in  like  manner 
as  any  other  order  of  the  Court. 

But  we  h:ive  now  j'eached  our  available  limits,  and  must 
postpone  further  notice  till  next  number. 


UPPER   CANADA    REPORTS. 


IN  APPEAL. 

[Before  the  Hon.  Sir  J.  B.  Robinsoh,  Bart,  Premdent ;  Tbe  Hon. 
AacHifiALD  McLkan,  Chief  Justice  of  Upper  Canada  ;  The  Hon. 
William  H.  Drapbh,  C.B.,  Chief  Justice  of  the  Court  of  Common 
Pleas ;  The  Hon.  Vice-Ghancellor  Estix  ;  The  Hon.  Mr.  Justice 
Buiufs;  The  Hon.  Vice-ChancelloT  Speaoqi;  The  Hon.  Mr. 
Justice  Hagartt  ;  and  The  Hon.  Mr.  Justioe  MoaiuaoN.] 

ON  APPKAI.  FROM  A  DKORBB  OF  TOH  COURT  OF  OHANOSRT. 


(Sfported  b]f  AuBAimn  GR4!rT,  liSiq.,  Barrifier^C-Law.) 


McQuxsTaH  T.  Thonson. 

T.  K.  4  Co.  etirjiog  on  boal»MM  m  fiia-flttmrs  and  iilomlwrft,  eoo:racI«<I  Tertuillr 
with  D..  ao  Aotel-keeper,  to  rapply  a  new  hotel  be  wna  erecting  with  Tarioos 
Kt-Uclea  la  tbe  war  of  tbeir  Irade,  wbleb  were  to  be  paid  for  as  tbe  work  pt-ogressed. 
D.altarwarda  left  this  ProTiDoe,  on  aeoonnt  of  Ul-beiiUh,  b.iYiDgpreirionely  exe- 
ented  a  nowei>of«ttome.T  to  one  S.,  aatborizlng  blm  to  carry  on  bis  bncloen 
dtuing  au  abttenoe.  T.  K.  k  Go.  baTlng  dlaoovered  that  D.'i  e»tate  was  greatly 
loTolTed,  refosed  to  proceed  with  their  contract,  unless  seeilred  for  their  work 
and  materiabi.  Wberenpon  8.,  with  a  view  of  Indncln;  T.  K.  A  Oo.  to  complete 
their  oontnct,  in  pnrsnanee  of  a  prevtons  arrangemenl,  ezecnted,as  snch  sttor> 
nay,  a  chattel  mortgage  of  the  goods  famfahed  hy  them,  eecnrlng  T.,  K.  A  Co. 
payment  of  their  demand.  At  the  time  of  the  execution  of  this  instrument,  D. 
was  dead,  but  this  &ct  was  not  known  to  the  parties  until  some  time  after  the 
eomnletlon  of  the  work.  MM,  referring  tbe  decree  of  the  court  below,  that 
T.,  K.  A  Oo.  ware  not,  under  this  mor^sce,  entitled  toremoTO  any  of  the  fittingn 
put  up  in  the  hotel ;  their  only  remedy  being  for  the  price  of  their  work  and  n»* 
teiial  under  their  contract  with  D.    [RtrSN,  Y.  0.,  it  HiMKvn,  J.  |dli«en(ln^.] 

JaeqiuM  r.  nFMAAipCon,  7  Grant,  190,  eommeated  on,  dlstlngnished  firom  the 
present  ctae^  and  approTsd  oL 

The  bill  In  the  court  below,  ae  amended,  was  by  James  E. 
Thomson,  David  S.  Keith  and  Charles  C.  TliemBon,  against  Geo. 
Worthintrton,  CalVin  MoQnesten  and  others,  praying,  under  the 
circumstanees  therein  stated,  and  which  are  clearly  set  forth  in 
the  judgment  of  the  court,  that  the  personal  representatiTcs  of 
Thmas  Daridson  (defendants  to  the  bill)  might  be  ordered  to 
make  and  execute  a  mortgage  similar  to  the  one  which  had  been 
executed  by  StOTenson  as  his  attorney,  and  pay  off  certain  incum- 
brances due  to  others  of  the  defendants ;  and  that  defendant 
McQuesten  (a  mortgagee  in  possession)  might  be  ordered  to  deliyer 
to  the  plaintiffs  all  the  goods  put  or  placed  by  them  in  or  on  the 
hotel  and  premises  in  the  bill  mentioned,  subsequently  to  the 
death  of  Davidson ;  that  the  defendants  might  be  restrained  from 
using  or  permitting  to  be  used  the  said  goods  and  materials,  and 
for  further  relief. 

On  the  cause  coming  on  to  be  heard,  before  His  Honor  Vice- 
Chancellor  Esten,  a  decree  was  pronounced  directing  "  that  the 
defendants  to  the  original  as  well  as  to  the  amended  bill  do  forth- 
with deliTcr  to  the  plaintiffs  at  the  Royal  Hotel  in  the  city  of 
Hamilton  in  the  pleadings  mentioned,  all  the  goods  placed  by  the 
plaintiife  or  their  senranfs  or  agents  in  or  abont  the  Royal  Hotel 
subsequent  to  the  80th  day  of  December,  A.  D.  1857,  and  which 
remain  in  the  condition  of  mere  chattels ;  such  goods  to  be  ascer- 
tained by  the  roaster  of  this  court  at  Hamilton,  in  case  the  parties 
differ  about  the  same.  And  this  court  doth  declare  that  the  said 
plaintiffs  are  also  entitled  to  such  goods  as,  h&ving  been  so  delivered 
subsequent  to  the  said  date,  and  having  been  affixed  to  the  free- 
hold, can  bf  removed  therefrom  without  injury  to  tbe  inheritance. 
And  it  is  further  ordered,  that  the  plaintiffs  be  at  liberty,  at  their 
own  expense,  to  remove  the  same,  restoring  the  premises  as  nearly 
as  circumstances  will  admit  to  their  former  condition.  And  this 
conrt  doth  declare  that  the  said  plaintiflfb  are  not  entitled  to  such 
of  the  said  goods  as  cannot  be  remored  without  injury  to  the 
inheritance  as  against  the  defendant  Calvin  McQuesten,  until  he  is 
paid  his  debt  and  costs.  And  it  is  ordered,  that  the  defendants, 
George  Worthington,  Anthony  Copp  and  James  Miller  [the  admin- 
istrators of  Thomas  Davidson],  do  forthwith  pay  to  tbe  plaintiffii 
their  costs  of  this  suit,  up  to  and  inclusive  of  the  former  hearing 
of  this  cause,  to  be  taxed  by  the  master  of  this  court  at  Hamilton ; 
and  as  to  the  proceedings  Bub<>equent  to  the  original  hearing  of 
this  cause,  this  conrt  doth  not  think  fit  to  give  costs  to  any  of  the 
parties  hereto ;  and  all  parties  are  to  be  at  liberty  to  apply  to  this 
court,  as  occasion  may  require,  and  the  costs  of  the  reference 
hereby  directed  as  to  the  sud  goods  are  reserved  until  after  the 
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master  makes  his  report.  And  as  to  saoh  goods  m  csjinot  be 
remoTed  without  injary  to  the  inheritance,  this  decree  is  without 
prejudice  to  any  question  of  compensation  or  otherwise  as  between 
the  plaintiffs  and  the  estate  of  the  late  Thomas  Davidson." 

From  this  decree  the  defendant  McQuesten  appealed,  making 
the  other  defendants  to  the  bill  and  the  plaintiffs  respondents, 
assigning  as  reasons  for  such  appeal>-lst,  because,  as  to  the  pure 
chattels,  the  only  and  sufficient  remedy  of  the  respondents,  Jas. 
£.  Thomson,  Dand  S.  Keith  and  Charles  C.  Thomson,  is  at  law, 
and  the  Court  of  Chancery  has  no  jurisdiction  to  interfere,  or,  if 
it  haTe  such  jurisdiction,  this  is  not  a  proper  case  for  the  exer- 
cise thereof ;  2nd,  because,  as  to  all  fixtures,  the  same  upon  their 
fixture  became  the  property  of  this  appellant,  whose  title  thereto 
was  not  and  could  not  be  affected  by  the  alleged  agreement  under 
which  the  same  were  affixed ;  8rd,  because  the  alleged  mistake  in 
fact  upon  which  the  said  decree  is  founded,  oould  not  affect  the 
legal  result  of  such  fixture,  and  the  parties  aie  practically  in  the 
same  position  as  if  there  had  been  no  such  mistake  in  fact ;  4th, 
because  the  agreement  for  a  chattel  mortgage  was  as  to  fixtures 
manifestly  Toid  in  law  against  this  appellant,  and  therefore  no 
equity  can  be  raised  in  faror  of  the  respondents,  Jas.  E.  Thomson, 
Darid  S.  Keith  and  Charles  C.  Thomson,  on  the  ground  that  the 
said  agreement  turned  out  Toid  on  other  grounds ;  6th,  because 
the  respondents,  James  E.  Thomson,  David  8  Keith  and  Chas.  C. 
Thomson,  affixed  the  said  goods  with  a  full  knowledge  of  the 
appellant's  legal  rights,  and  of  bis  intended  assertion  thereof,  and 
they  should  not  be  reliered  against  such  rights  and  their  assertion; 
6tb,  because  the  said  decree  is  founded  on  rights  alleged  to  arise 
in  respect  of  an  agreement  dated  on  the  6th  day  of  January,  A.D. 
1858,  and  the  relief  granted  should  have  been  confined  to  goods 
supplied  on  or  after  ttiat  date,  whereas  the  said  decree  extends  to 
all  goods  supplied  on  or  after  the  80th  day  of  December,  A.  D. 
1867;  7th,  because  the  said  decree  should  Have  directed  an 
account  or  inquiry  as  to  what,  if  anything,  is  due  the  said  respon- 
dents, James  £.  Thomson,  David  8.  Keith  and  Chas.  C.  Thomson, 
in  respect  of  the  goods  supplied  by  them,  and  should  not  hare 
directed  their  unconditional  restoration,  but  should  have  reserved 
that  question  until  after  the  state  of  the  accounts  had  been  aseer- 
tained ;  8th,  because  the  said  decree  should  have  directed  tiie 
respondents,  James  B.  Thomson,  David  8.  Keith  and  Charles  C. 
Thomson,  upon  removal  of  any  of  the  said  goods,  to  place  the 
premises  in  the  same  condition  in  which  they  formerly  were; 
9th,  because  the  said  decree  should  have  provided,  but  does  not 
provide  any,  means  for  carrying  out  its  provisions,  by  ascertain- 
ing what  fixtures,  if  any,  can  he  removod  without  ioijury  to  the 
inheritance. 

The  plaintiffs  assigned,  in  support  of  the  decree,  the  fbllowing 
reasons: — 1.  There  is  jurisdiction  in  equity  as  to  the  pure  chat- 
tels, and  this  is  a  proper  case  for  the  exercise  thereof;  and  if 
there  is  a  remedy  at  law,  it  is  not  an  adequate  remedy  under  the 
circumstances  of  this  case ;  and  even  assuming  that  there  were  no 
jurisdiction  in  equity  in  the  case  of  pure  chattels,  there  would  be 
jurisdiction  in  this  case,  because  of  part  being  fixtures,  and  not 
pure  chattels,  by  reason  whereof  jurisdiction  is  given  as  to  the 
whole.  2.  The  fixtures  did  not,  nor  did  any  of  them  upon  their 
fixture,  become  the  property  of  the  appellant,  but  the  property 
always  remained  in  the  respondents  by  virtue  of  the  agreement 
under  which  the  same  were  affixed.  8.  The  mistake  ii^fact  could 
and  did  affect  the  result  of  such  fixtures,  and  but  for  such  mistake 
the  fixtures  would  not  have  been  affixed  or  the  goods  forming  such 
fixtures  been  delivered,  and  oonsequently  the  parties  are  not  in 
the  same  position  as  if  there  had  been  no  mistake  in  fact.  4.  The 
agreement  for  a  chattel  mortgage  showed  the  intention  to  preserve 
the  subject  matter  as  chattels,  and  not  to  allow  the  property  to 
pass ;  Iknd  such  intention  must  be  carried  out,  not  only  between 
the  parties,  but  also  as  against  the  appellant ;  for,  among  other 
reasons,  he  did  not  lend  his  money  nor  was  he  otherwise  induced 
to  alter  his  position  because  of  the  subject  matter  being  supposed 
to  become  fixtures,  and  particularly  the  appellant  would  have  been 
in  as  good  a  position  as  he  is  if  the  said  subject  matter  had  never 
been  put  upon  the  mortgaged  premises.  6.  The  respondents  were 
not  aware  of  the  appellant's  legal  rights,  or  of  his  intended  asser- 
tion of  them  (  but  if  they  were,  they  ought  not,  under  the  eir- 
oumstancee  of  this  oa^e,  to  be  precluded  firom  the  relief  granted 


by  the  decree.  6.  The  relief  is  not  founded  solely  on  rights  in 
respect  of  the  agreement  of  the  6th  January,  1868,  but  the  same 
relief  would  have  been  granted  under  the  circumstances  of  this 
case  if  no  such  agreement  had  been  made ;  and  the  respondents, 
James  E.  Thomson,  Charles  C.  Thomson  and  David  S.  Keith, 
relied  and  BtiU  rely  on  the  circumstances  of  this  case  to  entitle 
them  to  the  relief  granted ;  and  they  also  relied  and  still  rely  on 
the  said  agreement,  together  with  the  other  facts  in  the  ease  ;  and 
in  either  case  the  said  respondents  are  entitled  to  the  relief  as  to 
all  goods  supplied  after  the  80th  December,  1867.  7.  The  mort- 
gage to  the  plaintiff  did  not  operate  to  vest  in  him  any  property 
which  was  not  the  property  of  Thomas  Davidson  ;  and  the  g^ds 
in  question,  whether  fixed  or  not,  never  were  the  property  of  said 
Thomas  Davidson;  nor  were  these  respondents  wrong-doers  in 
affixing  or  placing  them  upon  the  premises.  8.  Even  if  the  said 
goods  did  become  at  law  the  property  of  the  appellant,  these  res- 
pondents are  in  equity  entitled  to  a  redelivery  of  them,  unless  the 
appellant  elects  to  treat  them  as  goods  sold  and  delivered  to  him, 
which  he  has  not  done. 

The  administrstors  of  Davidson  also  assigned  reasons  against 
the  decree,  in  addition  to  those  assigned  by  McQuesten — that  they, 
being  mere  tenants-at-will  of  McQuesten,  had  no  power  or  autho- 
rity to  deliver  np  the  said  fixtures ;  and  that  they  were  improperly 
ordered  to  pay  costs  before  it  was  ascertained  whether  the  pro- 
perty was  put  into  the  hotel  before  or  after  the  80th  December, 
1867  (the  date  of  Davidson's  death),  and  before  the  final  result  of 
the  suit 

Proud/oot  and  Blak$  for  the  appellant ;  MeMiehatl  and  lUggtr^ 
M  for  the  respondents,  Thomson  ft  Co. 

Sir  J.  B.  BoBiirsoir,  Bart.— In  Jaeque*  v.  WorthmgUm  (7  Grant, 
192),  which  was  referred  to  in  the  atgument  of  this  appeal,  the 
case  was,  that  Thomas  Davidson,  the  proprietor  of  the  City  Hotel 
in  Hamilton,  which  was  built  and  prepaid  for  ocoupattoy  at  the 
time  of  his  death,  had  been  in  negotiation  with  those  plaintiffs  for 
a  large  quantity  of  furniture,  to  be  placed  in  the  hotel ;  but  he 
had  not  entered  into  a  contract  with  them,  or  given  any  order  for 
the  work,  before  ill- health  obliged  Urn  to  leave  Canada  and  go  to 
Cuba,  leaving  Stevenson,  his  general  agent,  to  manage  his  affurs 
for  him  in  his  absence,  and  **in  particular  to  do  what  might  be 
neoessary  in  regard  to  the  conduct  and  management  of  the  City 
Hotel." 

After  he  had  gone,  Stevenson,  acting  under  his  power-of-attomey, 
and  in  ignorance  of  Davidson's  death,  continued  to  negotiate  with 
Jacques  ft  Hay  for  the  purchase  of  furniture;  but  before  the 
delivery  of  the  furniture,  in  January,  1868,  there  was  no  binding 
contract  between  them.  In  the  meantime  Davidson  had  died  in 
Cuba ;  and  the  question  was,  whether  the  contract  which  Stevenson 
had  made  in  January  or  February,  1868,  when  he  gave  a  chattel 
mortgage,  in  the  name  of  his  principal  Davidson,  who  had  died 
on  the  80th  December  before,  was  binding  upon  Davidson's  estate. 
The  Court  of  Chancery  determined  that  it  was  not  The  prayer  of 
the  bill  was,  that  it  should  either  be  declared  that  the  title  to  the 
furniture  had  not  passed  out  of  the  plaintiffs,  and  that  the  defen- 
dants might  be  ordered  to  restore  the  same  to  them,  or  that  the 
defendants  (the  administrators)  might  be  ordered  to  execute  a 
mortgage  upon  the  fiimiture  such  in  its  terms  as  Stevenson  had 
executed  in  the  name  of  Davidson,  but  whUe  Davidson  was  In  fact 
not  living. 

The  judgment  in  that  case  was,  that  although  the  court  could 
not  decree  specific  performance  of  a  void  contract,  yet  they  must 
consider  that  the  contract  was  void  only  in  consequence  of  a  mis- 
take common  to  both  parties ;  that  the  defendants  (the  adminis- 
trators of  Davidson),  who  had  set  up  that  defence,  could  have  no 
right  to  retain  the  furniture,  which  had  been  delivered  to  them 
under  a  void  contract ;  and  that  justice  required  that  the  plaintiffs 
should  be  placed  as  far  as  possible  in  statu  quo  ;  and  they  ordered 
the  administrators,  who  had  taken  possession  of  the  goods,  to 
deliver  them  back  to  the  plaintiffs,  the  vendors,  and  to  pay  their 
costs  of  the  suit. 

There  can  be  no  doubt  that  that  decree  was  just,  and  that  the 
only  question  in  the  case  was,  whether  the  aid  of  a  court  of  equity 
was  required  or  oould  properly  be  given.  It  was  contended  that 
the  plaintiflb  should  be  left  to  their  remedy  at  law. 
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Here  we  have  a  question  of  a  similar  nature  in  some  degree,  bnt 
rarjing  in  its  oironmstances,  growing  out  of  the  supply  by  these 
plaintiffs  of  labour  and  materials  for  fitting  up  the  same  hotel, 
and  supplied  in  part  before  Dayidson's  death,  upon  a  oontraot 
made  with  himself,  and  in  part  supplied  after  his  death,  upon  a 
contract,  as  the  plaintiffs  contend,  made  by  his  agent  StOTenson 
with  the  plaintiffs  after  DaTidson  had  died  in  Cuba,  but  before 
information  of  his  death  had  reached  Canada. 

In  this  case  also  other  considerations  present  themseWes;  firom 
the  circumstance  that  the  goods  supplied  by  these  plaintiffs  were 
put  up  by  them  in  the  hotel,  and  in  such  a  manner  that,  it  is  con- 
tended, they  are  fixtures,  and  hare  become  the  property  of  the 
appellant  MoQuesten,  to  whom  Davidson  had  long  before  mort- 
gaged the  hotel  for  advances.  This  difference  between  the  present 
case  and  that  ef  Jacques  &  Hay  against  the  administrators  of 
DaTidson,  gives  rise  to  several  questions. 

The  labour  and  materials  applied  by  these  plaintiflSs,  were 
applied  in  fitting  np  the  new  hotel  with  gas-lights,  steam  fittings, 
bells  and  water  closets.  The  work,  it  appears,  was  begun  upon 
a  contract  made  with  Davidson,  which  the  plaintiffs  were  engaged 
in  executing  at  the  time  of  his  departure  firom  Canada.  Soon 
after  he  left  Canada  his  insolvency  became  generally  known ;  and 
the  plaintiffs  not  being  paid,  i^  they  should  haye  been,  according 
to  the  cos  tract,  for  what  they  had  done,  suspended  their  work, 
and  would  not  go  on,  till  Stevenson,  the  agent,  on  the  6th 
January,  1868,  agreed  to  give  them,  at  he  afterwards  did,  on  the 
28th  January,  a  chattel  mortgage  on  the  articles  they  were  to 
supply,  and  to  allow  them  to  remove  them  from  the  building  if 
they  should  not  be  paid  according  to  the  agreement  which  he  had 
made  with  them  in  DavidsonVname. 

Davidson  having  died  some  time  before  this  in  Cnba — vii.,  on 
the  30th  December,  1867  —  though  neither  the  plaintiflb  nor 
Stevenson  were  aware  of  that  fact  till  the  4th  February  following, 
the  question  is,  what  are  the  rights  of  the  parties  under  these 
circumstances,  first,  as  to  the  articles  not  affixed  to  the  realty  (if 
there  were  any  which  should  not  be  so  regarded),  and  next  as  to 
those  which  are  fixtures  7 

We  do  net  see  the  deed  executed  on  the  28th  January ;  but  that 
cannot  be  material,  since  it  is  clearly  void  and  of  no  eflfect,  being 
executed  in  the  name  ef  Davidson  by  Stevenson  as  his  attorney, 
under  a  power-of-attomey  which  had  been  revoked  nearly  a  month 
before  by  the  death  of  the  principaL  The  written  agreement  or 
understanding,  however,  between  Stevenson  and  these  plaintiffs, 
which  this  chattel  mortgage  was  intended  to  fulfil,  was  signed  by 
Stevenson  in  his  own  name,  and  is  as  follows : 

«( Hamilton,  6th  January,  1868. 
**  To  James  E.  Thomson : 

*'  Sir, — I  undertake  that  for  whatever  work  and  materials  you 
do  and  find  for  Mr.  Davidson's  new  hotel  after  this  date,  I  will  give 
you  a  chattel  mortgage  on  the  materials  for  the  value  of  the  work 
and  materials,  and  also  assign  to  you  sufficient  rents,  and  also  the 
chattels  to  be  sold  by  auction,  as  collateral  security  to  cover  said 
work  and  materials. 

(Signed)  "  Jamis  Stbyihsoh." 

The  mortgages  which  Davidson  had  given  upon  the  hotel  and 
premises  to  McQuesten,  are  not  shown  to  us.  From  what  appears 
u  the  case,  and  was  said  on  the  argument,  I  assume  them  to  be 
mortgages  ta  fee,  given  some  time  before  (in  fact  in  1866)  to 
secure  advances  that  had  been  made,  and  that  should  thereailer 
be  made,  to  Davidson,  for  enabling  him  to  erect  and  ftimish  the 
hotel.  Davidson's  interest  in  the  hotel  I  assume  was  a  freehold 
interest,  but  I  do  not  find  that  statedf 

First,  then,  as  to  any  articles,  affixed  or  not  affixed  to  the  free- 
hold, which  were  delivered  in  Davidson's  lifetime,  for  which  the 
plaintiffii  have  not  been  paid,  they  must  of  course  take  the  chance 
of  recovering  from  Davidson's  estate.  They  have  no  lien  on  the 
goods,  having  delivered  them,  and  not,  as  appears,  upon  any 
agreement  vrith  Davidson  that  they  should  have  a  right  to  reclaim 
them  if  not  paid  for. 

2ndly,  as  to  any  delivered  after  Davidson's  death  occurred,  and 
before  it- was  known  in  JDanada,  I  gather  from  the  statements  in 
the  bill  that  the  plaintiffs,  on  account  of  Davidson's  failure  to  pay^ 
and  the  apprehensions  of  his  insolvency,  had  ceased  to  do  work  or 


supply  articles  for  the  hotel  before  or  Just  about  the  time  (30th 
December)  that  Davidson  died  in  Cuba;  but  that,  on  and  after 
the  6th  January,  when  the  written  undertaking  was  given  by 
Stevenson,  or  j>erbaps  a  few  days  before,  upon  a  verbal  agree- 
ment to  the  same  effect,  the  plaintiffs  had  resumed  work  and  con- 
tinued to*  supply  materials.  In  doing  this  they  must  be  looked 
upon,  I  think,  as  proceeding  under  the  contract  made  with 
Davidson  in  his  lifetime,  being  content  to  do  so  upon  receiring 
Stevenson's  written  guarantee,  and  thus  waiving  their  right  to 
remind  this  contract,  and  stop  in  its  execution  on  account  of 
default  in  payment. 

Whatever  materials  they  put  in  after  Davidson's  death  and  up 
to  the  completion  of  their  work,  must  in  my  opinion  be  considered 
as  work  done  and  materials  found  upon  the  contract  made  with 
Davidson  himself,  just  as  if  no  such  interruption  of  the  work  had 
occurred.  It  was,  as  we  may  suppose,  work  necessary  to  be  done 
for  carrying  the  contract  to  a  completion,  and  entitiing  them  to  be 
paid  for  it,  and  necessary  for  rendering  that  portion  of  their  work 
of  value  which  they  had  executed  in  Davidson's  lifetime,  and  on 
account  of  which  they  had  received  payments. 

The  contract  of  plaintifb  with  Davidson  is  stated  in  the  bill  to 
have  been  verbal  only,  but  particular  in  its  terms — "  that  is,  to 
furnish,  put  up  and  supply  tiie  hotel  in  the  manner  required  by 
Davidson,  with  all  the  materials  and  articles  which  could  be  fu|^- 
nished  by  the  plaintiffis  in  the  way  of  their  trade,  which  consisted 
of  plumbing,  bell-hanging,  gae  and  steam  fitting,  to  be  paid  for 
as  the  work  should  progress,  and  as  the  goods  to  be  ftimished 
should  be  delivered  at  the  hotel." 

No  objection  is  taken  that  this  contract  was  not  binding  upon 
Davidson,  under  the  Statute  of  Frauds,  nor  could  have  been  taken, 
I  app/ehend,  with  success.  The  administrators  have  in  their 
answer  admitted  it,  and  on  the  side  of  the  plaintiffs  it  has  been 
fhlly  cairied  out.  It  was  binding  also  upon  Davidson's  adminis- 
trators as  well  as  upon  himself. 

The  plaintiffiB  have  doubtiess  their  remedy  agiunst  Davidson's 
estate  by  action  against  his  administrators,  Just  as  they  would 
have  had  for  any  amount  of  ordinary  moveable  furniture  supplied 
by  them  partiy  before  and  partiy  after  the  death  of  Davidson, 
upon  a  contract  made  vrfth  him  in  his  lifetime,  but  which  during 
the  progress  of  it  they  had  for  a  time  hesitated  to  proceed  in,  but 
had  resumed  on  receiving  assurance  f^m  himself  or  his  agent  that 
their  payment  would  be  made  secure.  And  so  long  as  they  did 
waive  their  objection  and  go  on  with  the  contract,  it  would  make 
no  difference,  I  think,  as  regards  their  claim  upon  Davidson's 
estate  to  be  paid  for  the  whole  of  their  demand,  to  hold  his  admin- 
istrators liable,  that  their  security  for  payment  had  failed  in  con- 
sequence of  Davidson's  death  having  occurred  before  the  new 
stipulation  was  entered  into.  I  do  not  think  that  the  plaintiffs 
could  be  told  that  what  they  did  alter  they  resumed  work,  about 
the  end  of  December  or  beginning  of  January,  was  upon  a  new 
contract  with  Stevenson,  and  that  they  could  look  only  to  him, 
and  had  no  claim  upon  Davidson's  executors.  Stevenson,  by  his 
written  engagement  of  the  6th  January,  may  have  rendered  him- 
self persona^y  liable  to  the  plaintiffs — that  is,  I  mean,  may  hkve 
incurred  by  tite  terms  of  that  writing  a  personal  liability,  from 
which  the  death  of  his  principal  would  not  relieve  him.  But  the 
plaintiib  may  have  good  reasons  for  not  being  content  to  be 
referred  to  their  common  law  remedy  against  the  personal  repre- 
sentatives of  Davidson,  or  against  Stevenson,  and  for  desiring  the 
aid  of  a  oonrt  of  equity  to  obtain  a  remedy  more  likely  to  be  pro- 
ductive. If  they  should  not  be  found  entitled  to  any  such  remedy 
as  the  decree  appealed  from  gives  them,  or  as  they  have  asked  for, 
their  case  will  be  a  hard  one,  if  there  is  a  large  sum  due  to  them 
for  the  work  and  materials  which  they  have  supplied.  McQuesten, 
in  his  answer,  expresses  his  belief  that  there  is  in  fact  little  or 
nothing  due  to  them ;  and  it  is  an  objection  to  the  decree,  that  it 
does  not,  as  must  have  been  intended,  provide  for  ascertaining 
what  debt,  if  any,  is  really  due  to  the  plaintiffs  for  labour  and 
materials,  before  they  can  obtain  the  restitution  of  the  materials. 
Whatever  may  be  the  truth  in  this  respect,  and  admitting  even 
that  there  is  such  a  large  sum  as  $12,000  still  due  to  the  plaintiffs, 
as  they  assert,  and  that  they  have  little  certainty  of  being  paid  if 
they  are  confined  to  their  legal  remedy  against  the  administrators 
of  Davidson  or  against  Stevenson,  still  their  case  would  not  be 
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harder  than  oases  which  are  oonstantly  happeniog,  where  a  mer> 
obant  sells  goods  upon  credit,  and  before  the  credit  is  expired,  or 
before  they  are  paid  for,  they  are  seiied  by  other  creditors  of  the 
Tondee,  and  sold  to  pay  his  debts  to  them  ;  or  where  a  man  has 
built  a  house  for  another,  who  dies  before  it  has  been  paid  for, 
leaTing  an  estate  which  tarns  out  to  be  worth  nothing. 

And  at  any  rate  we  cannot  strain  the  law  in  order  to  protect 
the  plaintiffiB  from  loss  arising  ftx>m  the  common  canse  of  the  in- 
BoWency  of  the  person  with  whom  they  had  oontmctad. 

There  are  well-founded  objections  to  what  the  plaintiffs  have 
prayed  for,  and  to  what  has  been  decreed  in  their  favor. 

The  case  of  Jaequet  ^  H^y  t.  Worthrngtot^  was  free  from  any 
such  diffioalties  as  occur  in  this.  It  was  found  there  that  the 
articles  had  not  been  sold  and  delivered  upon  a  contract  with 
Dayidson,  but  on  a  contract  made  with  StcTcnson,  supposed  (it  is 
true)  to  be  made  with  him  as  the  agent  of  BaTidson  ;  but  not  so, 
in  fact ;  for  his  principal  was  dead,  and  could  no  longer  be  repre- 
sented as  a  contracting  party. 

It  was  assumed,  therefore,  that  his  estate  could  not  be  made 
liable.  Whether  StevMson  could  not  have  retained  the  goods,  if 
he  had  chosen  to  pay  for  them,  was  not  made  a  question ;  nor 
whether  he  could  not  have  been  made  personally  liuble  under  the 
circumstances,  which  I  think  he  could  be.  If  the  goods  had  been 
of  a  perishable  nature,  and  had  perished  in  the  meantime,  so  that 
they  could  not  be  restored,  the  case  of  the  vendors  would  have 
been  hard  indeed,  if  neither  the  estate  of  the  principal  nor  the 
agent  could  have  been  n^ade  to  pay.  But  no  such  queations  were 
made ;  and  as  the  estate  was  held  not  to  be  Uable,  and  to  have  no 
interest  in  the  goods  sold,  and  as  Stevenson  did  not  take  them, 
nothing  could  be  more  just  than  that  the  vendors  should,  at  least, 
get  the  goods  back,  for  which  no  one  was  held  liable  to  pay.. 

Bat  in  the  case  now  before  us,  there  was  a  contract  made  with 
Davidson  that  extended  to  and  covered  all  that  has  been  furnished, 
and  though  the  executing  of  that  contract  was  suspended  for  a 
few  days  \fy  the  plaintiffiB,  and  though  it  appears  that  Davidson 
had  been  in  default  upon  it,  so  that  the  plaintiffs  might  have 
declined  finally  to  go  on  with  it,  yet  on  being  made  secure,  as  they 
thought,  they  did  in  a  short  time  go  on  with  it ;  and  upon  su(^ 
an  agreement  as  shews  that  they  wera  exAuting  the  work  not  for 
Stevenson  but  for  Davidson,  as  they  supposed,  thai  is,  upon  tiieir 
e<mtraci  trith  kim,  which  they  might  do  notwithstanding  his  ^leath. 
The  writing  of  6th  January,  1868,  shews  that  Stevenson  vnly  in- 
tended to  make  the  plaintifih  seoure  by  undertaking  to  give  them, 
on  behalf  of  Davidson,  a  chattel  mortgage  on  the  things  a§  eoUmte^ 
ral  «ceifr»iy— .collateral  with  whatt  with  the  oontraot  betweun 
them  and  Davidson,  on  which  they  had  hitherto  proceeded— so 
far  as  the  being  able  to  give  this  collateral  security  depended  upon 
Davidson  continuing  in  life,  who  was  then  in  a  distant  country— 
the  plaintiffs  must  be  taken  to  have  trusted  to  thai  The  proposed 
collateral  securi^  was,  at  all  events,  security  in  addition  to  what 
they  had  before ;  and,  according  to  the  statements  in  the  bill, 
nearly  8,000  dollars  was  due  to  them  for  what  they  had  done  and 
supplied  in  Davidson's  life-time. 

Then  comes  the  question,  when  the  plaintiffs,  trusting  to  their 
agreement  with  Stevenson,  went  on  and  completed  their  contract 
and  their  work,  did  or  did  not  the  materials  which  they  put  in 
become  the  property  of  the  estate  of  Daridson,  in  the  same  man- 
ner as  the  materials  which  they  had  put  in  in  his  life-time  become 
his  as  soon  as  they  had  set  them  up  in  the  building,  or  had  deliv- 
ered them  7    I  think  they  did. 

The  plaintiffs  endeavor  to  treat  the  work  done  after  the  end  of 
December  as  done  upon  a  new  contract,  and  in  no  manner  in  exe- 
cution of  the  fbrmer ;  but  I  do  not  look  upon  it  in  that  light.  If 
Davidson  had  been  in  default  in  his  payments,  as  is  alleged,  that 
put  it  in  the  power  of  the  plaintiffs  to  rescind  the  contract  and 
Btop  where  they  were ;  but  they  did  determine  not  to  do  so,  and 
they  went  on,  as  I  consider,  under  the  contract,  having  received 
the  collateral  security  that  satisfied  them. 

It  seems  to  me  that  the  property  in  all  the  materials  put  into 
the  hotel,  by  the  way  of  fitting  it  for  the  reception  of  gas  or  water, 
putting  up  bells,  heating  furnaces,  or  other  work  of  that  kind, 
became  the  property  of  the  estate,  as  being  furnished  upon  a  con- 
tract with  Davidson  which  did  not  cease  with  his  life,  but  on  which 


his  personal  represeotatives  are  liable,  and  the^e  plaintiffs  liable 
to  them,  on  the  principles  which  govern  all  such  contracts. 

And  I  do  not  think  that  the  praperty  can  be  divested  by  any 
order  of  a  court,  and  such  things  or  parts  of  things  as  were  de- 
livered and  put  up  after  the  death  of  Davidson,  separated  from  those 
which  had  hetn  iii  part  or  wholly  put  up  befora.  Such  a  separatioB 
in  regard  to  work  of  this  kind  might  be  destructive  of  the  vane  of 
that  which  remained,  as  well  as  of  that  taken  away,  or,  at  least, 
very  injurious  to  it ;  and  though  this  would  be  no  raason  for  deny- 
ing the  equitable  relief,  if  the  plailitiffii  wera  right  in  what  they 
hi^  contracted  for,  yet  it  furnishes  a  strong  raason  against  going 
contrary  to  strict  legal  principles,  in  order  to  pratect  them  a^inst 
a  loss  that  all  peraons  in  business  of  that  natura  ara  snl^Mt  to. 

If  the  materials  fUrnished  since  the  death  of  Davidson  belong 
to  his  estate,  as,  for  the  reasons  I  have  stated,  I  think  they  do, 
save  only  as  to  the  claim  of  McQuesten  and  othen,  in  respect  to 
their  being  fixtvres,  the  plaintiffs'  bill  should  be  dismissed ;  and 
it  is  incumbent  to  consider  the  case  in  raferenoe  to  McQaesteo's 
interest 

I  will  only,  thera'fon,  say  as  to  that  part  of  the  case,  that  at 
present  I  consider  that  McQuesten,  as  mortgagee  of  the  hotel,  now 
in  his  possession,  is  as  much  entitled  to  insist  on  being  prateeted 
in  the  enjoyment  of  whatever  has  been  affixed  to  the  hotel,  so  as 
tc  form  part  of  the  realty,  as  he  would  be  if  he  held  the  absolute 
estate,  which  in  law,  at  this  moment  indeed,  he  does ;  and  that  he 
would  be  so  entitled  in  respect  of  fixturee  put  in  since  he  took  the 
mortgage,  as  well  as  In  regard  to  any  that  wera  In  at  the  time^ 
And  I  apprahend  that  right  of  his  would  be  found  to  interfera  with 
the  relief  intended  to  be  given  tay  the  decree  to  a  greater  extent 
perhaps  than  was  contemplated  by  tlie  Itemed  judge  who  dispooed 
of  the  Mbee;  for  in  a  questlMi  oonceraing  fixtures  in  a  case  of  this 
kind,  not  involving  the  condition  of  trade  fixturas  as  between  land- 
lord and  tenant,  and  ralatiug  to  fixturas  of  such  a  deecription  as 
those  under  consideration,  I  qtiestion  whether  we  should  find  our- 
selves warranted  by  the  doctrines  which  ara  now  maintained — ^ia 
treating  all  articles  as  chattels  that  have  not  been  actually  affixed 
to  the  fraehold— or,  that  having  been  affixed  to  the  freehold,  can 
be  ramoved  thenfirom  without  injury  to  the  inheritanoe.  We 
should  be  bound  I  think  to  consider  that  many  things  that  are  ia 
common  use,  as  parts  of  some  machinery  or  contrivance  thul  is 
affixed  to  the  freehold,  and  without  which  It  would  be  incomplete, 
may  and  must  be  held  to  partake  of  the  legal  character  of  the 
machine  or  eontrivance  as  a  fixture,  and  this  also  in  some  oases 
whera  they  ara  not  in  actual  and  coustaat  contact  one  with  the 
other ;  and  still  mora,  that  parts  of  the  machinery  or  contrivance 
which  ara  raally  fixtures,  fram  being  actudly  a&ced  to  the  free- 
hold, are  not  the  less  fixturas  and  property  of  the  owner  of  the 
estate,  meraly  because  th^  can  be  removed  without  iigury  to  the 
inheritance — that  is,  I  mean  without  breaking  or  destroying  the 
building.  I  am  now  again  speaking  of  the  law  of  fixturea  as 
between  vendor  and  vendee,  mortgagor  and  mortgagee,  heir  and 
executor,  and  not  of  trade  fixture  as  oetween  landTonl  and  tenant 

The  chattel  mortgage  given  by  Stevenson  after  the  death  of  his 
principal,  Davidson,  cannot  affect  the  case,  as  it  was  simply  void, 
and  it  can  be  of.no  consequence  as  far  as  ragards  McQuesten's 
intareat,  on  these  grounds,  to  contend  that  that  deed  and  the 
agreement  made  on  6th  Januaiy  between  Stevenson  and  the  plain- 
tiflb;  was  only  void  because  the  parties  acted  under  a  mistake  in 
supposing  Davidson  to  be  alive  when  he  was  not,  because  if  he  had 
been  alive  at  this  time,  and  had  even  been  present  in  Hamilton, 
and  made  such  an  agreement  himself  with  the  plaintiffs,  nothing 
done  between  him  and  the  plaintiffs  could  destroy  or  impair 
McQuesten's  right  as  mortgage,  so  long  as  he  was  not  an  assent- 
ing pwrty ;  and  I  agree  in  the  oonolu^on  come  to  by  the  Vice- 
Chanoellor,  that  tiie  evidence  shows  that  he  was  not  assenting, 
but  gave  fair  notice  that  he  would  insist  upon  his  legal  rights  as 
mortgagee,  and.  that  they  must  act  at  their  peril  in  removing  any 
fixtures  from  the  hotel.  And  this  was  no  unreasonable  line  of 
conduct  to  take,  if  Mr.  McQuesten  advanced  his  money,  as  it 
appeara  he  did,  for  the  purpose  of  enabling  Daridson  to  put  up 
and  complete  a  large  and  valuable  hotel  upon  the  land  mortgaged, 
for  he  would  naturally  rely  upon  all  that  ^ras  to  be  done  towards 
erecting  and  finishing  the  building  and  rondering  it  habitable  and 
convenient  was  enhancing  the  value  of  his  security. 
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The  pluDtiffs'  bill  should,  in  my  opiniOD,  have  beeu  dismissed, 
bat  not  with  costs. 

DRAPift,  C.  J.~CoDGilrred  in  the  opinion  of  His  Loi'dship  the 
President,  except  on  the  qaestion  of  costs.  [His  Lordship  the 
Chief  Jastioe  thought  the  bill  should  be  dismissed  with  costs.] 

EsTiH,  y.  C. — It  appears  to  me  immaterial  to  consider  many 
points  that  were  raised  in  the  case.  It  may  be  safely  said  tiiat 
there  was  no  confirmation  or  adoption  of  the  agreement  alleged 
in  the  bill,  on  the  part  either  of  the  personal  represeatatiTCs  of 
Davidson  or  McQuesten. 

This  pdnt  being  settled,  it  seems  immaterial  whether  the  goods 
deliTered  after  the  6th  January,  1858,  were  delivered  in  pursu- 
ance of  the  original  contract  with  Davidson,  or  of  some  contract 
supposed  to  have  been  made  before  his  death  with  his  agent 
Stevenson,  or  of  the  contract  cf  6th  January.  That  no  property 
vested  in  the  goods  till  deliveiy,  seems  dear.  In  the  two  former 
cases  th^  delivery  should  have  been  to  the  personal  representa- 
tives of  Davidson.  But  al  that  time  he  had  no  personal  repre- 
sentatives. The  delivery  was  to  Stevenson,  the  agent  of  David- 
(K>n.  There  was  therefore  no  delivery  to  Davidson,  who  was  dead ; 
no  deliveiy  to  his  personal  representatives,  as  be  had  none ;  no 
deliveiy  to  Stevenson  in  his  individual  capacity ;  no  delivery  to 
McQuesten,  with  whom  there  was  no  contract  and  who  was  not  in 
possession  at  the  time.  The  only  doubt  that  could  be  suggested, 
as  appears  to  me,  would  be  whether  what  occurred  would  not 
operate  as  a  delivery  to  the  administrators  when  they  were 
appointed  by  a  sort  x>f  relation.  But  whatever  conclusion  might 
be  arrived  at,  if  such  delivery  had  been  made  with  fbll  knowledge 
of  Davidson's  death,  it  seems  unjust  to  apply  such  a  principle 
when  the  plaintiffs  were  totally  ignorant  of  tiiat  fact  when  the 
delivery  occurred.  They  might  have  acted  very  differently  had 
the  fact  been  known.  But  at  all  events  it  seems  very  clear  that 
the  goods  delivered  after  the  6th  January  were  delivered  in  pur- 
suance of  the  agreement  made  on  that  day,  although  the  plaintiffs 
may  have  lidd  themselves  open  to  an  action  for  not  performing 
the  original  contract,  or  for  not  performing  the  contract  supposed 
to  have  been  made  on  the  24th  December  or  on  some  other  day 
before  the  6th  January. 

The  result  seems  to  be  that  the  'plidntiffs'  goods  are  in  the 
house  of  Davidson,  mortgaged  to  McQuesten,  who  is  in  possession, 
excepting  that  the  fixtnree  have  probably  vested  at  law  in 
McQuesten ;  and  the  question  is,  what  are  the  rights  of  the  par- 
ties under  such  circumstanccB  McQuesten  baring  revised  to  oer- 
mit  the  plaintiffs  to  remove  their  good^  As  to  the  chattels  I 
pi-esume  that  no  doubt  can  exist  If  one  person  place  his  goods 
by  mistake  in  th«  boose  of  another,  the  latter  must  permit  him 
to  x'emove  them  at  proper  times,  and  cannot  treat  him  as  a  tres* 
pnsser  for  entering  his  house  at  such  times  for  the  purpose.  The 
only  question  would  seem  to  be,  whether  a  sufficient  remedy  does 
not  exist  at  law.  The  withholding  the  goods  would  be,  I  presume, 
a  wrongful  conversion,  and  an  action  of  trover  could  be  main- 
tained, probably  also  an  action  upon  an  implied  contract.  But  in 
the  case  of  Eyr$  v.  JS^j^«,  2  Yes.  sr.  66,  relief  seems  to  have  been 
given  in  equity,  although  a  sufficient  remedy  existed  in  law  on 
the  ground  of  mistake.  The  qaestion  is  whether  a  different  rule 
applies  to  the  fixtures.  I  see  no  reason  for  treating  the  mortgagee 
and  heir  as  standing  in  a  different  position.  No  doubt  the  mort- 
gagee is  entitled  to  all  fixtures  subsequently  annexed  to  the  estate, 
and  so  is  the  heir,  and  so  is  the  owner  of  the  estate,  whoever  he 
may  be;  but  it  is  absurd  to  consider  the  mortgagee^  a  purchaser 
for  valuable  consideration  of  these  fixtnree  not  annexed,  with  any 
intention  to  augment  his  security,  although  doubtiess  the  mort- 
gage debt  forms  a  suffideut  consideration  to  support  his  tide  as  a 
purchase  for  value  to  every  thing  which  properly  belongs  to  the 
security.  But  if  the  goods  are  affixed  by  mistake,  he  must  be 
treated  like  any  other  owner  of  property,  to  whose  freehold,  goods 
have  been  affixed  by  mistime.  Suppose  A.  to  order  goods  to  be 
affixed  to  the  fyeehold  of  his  bouse,  and  the  tradesman  by  mistake 
to  affix  them  to  the  house  of  B.,  supposing  it  to  be  A.'s  house,  it 
could  make  no  difference  in  his  rights  and  remedies  that  B.'s 
house  was  in  mortgage  and  the  legal  estate  vested  in  a  mortgagee. 
The  question  is  what  are  his  rights  and  remedies  under  such  cir- 
cumstances. In  the  present  instance,  no  doubt,  the  plaintiffs 
delivered  the  goods  under  an  agreement  to  have  a  chattel  mort- 


gage of  them  for  their  security.  They  «elied  more  on  this  chattel 
mortgage  probably  than  on  Davidson's  personal  responsibility. 
This  agreement  would  have  been  binding  on  Davidson  and  his 
real  and  personal  representatives  even  as  to  the  goods  which 
became  affixed  to  the  freehold,  if  he  had  been  alive  ^hen  it  was 
made.  It  was  not  binding  on  the  mortgagees,  who  could  have 
insisted  on  holding  the  goods  affixed  to  the  freehold  until  their 
claim  should  be  satisfied. 

The  plaintiffs,  however,  stand  in  a  very  different  position  from 
what  they  would  have  held  had  Daridson  been  alive  when  the 
agreement  vras  made.  Supposing  the  mortgage  satined,  they  ap- 
pear to  be  without  remedy  unless  the  goods  be  specifically  restored, 
or  unless  they  would  be  entitied  to  proceed  at  law  against  thcbeir, 
in  case  of  his  refusal  to  permit  the  removal  of  the  fixtures.  They 
could  maintain  no  action  agunst  the  personal  representatives  of 
Daridson,  or  against  Stevenson.  If  the  goods  were  delivered  in 
pursuance  of  the  contract  of  the  6th  Januaiy,  which  was  clearly 
the  case,  the  mortgaffee  and  heir  are  in  pari  materia,  because  the 
heir  is  no  more  bound  by  the  contract  tiian  the  mortgagee,  the 
contract  being  totally  void  as  made  with  a  dead  person. 

In  short,  it  appears  to  me  that  the  plaintiffs  having,  under  a 
mistake  of  facts,  placed  their  goods  in  a  position  in  which  but  for 
that  mistake  they  would  not  have  been  placed,  are  entitled  to  be 
relieved  against  the  effect  of  the  technical  rule  which  vests  the 
property  of  the  affixed  chattels  in  the  legal  owner  of  the  freehold. 
With  regsrd  to  the  chattels  which  remain  in  that  state,  whether 
the  contract  were  made  in  Daridson*s  lifetime,  or  after  his  death, 
as  tiiere  was  no  deliveiy,  the  property  did  not  pass  and  the 
plaintiffs  are  entitied  to  relief.  With  regard  to  the  chattels  which 
have  become  part  of  the  freehold,  and  of  which  the  property  1>m 
vested  for  that  reason,  I  think  they  are  entitled  to  be  relicTed 
against  the  effect  of  the  technical  rule;  the  mortgagee  being 
placed  in  the  same  situation  as  if  no  mistake  had  occurred ;  that 
is  to  say,  the  property  being  placed  in  as  good  a  position  at  the 
expense  of  the  plaintiffs  as  if  the  goods  bad  never  been  affixed ; 
it  bdng  as  I  think  clear  that  the  contract  under  which  the  goods 
were  delivered  and  affixed  was  made  after  Davidson's  death,  it 
was  therefore  void.  I  think  that  the  decree  is  right  in  all  essen- 
tial respects  and  ought  to  be  affirmed  and  the  appeal  dismissed 
with  costs.  The  plaintiffs  have  an  equity  to  be  relieved  against 
the  effect  of  the  mistake,  and  this  equity  constitutes  the  legal 
owner  of  the  inheritance,  whether  mortgagee  or  heir,  a  trustee 
for  tiiem.  Of  course  they  must  be  placed  in  the  same  position 
as  if  the  accident  had  not  happened,  and  if  they  cannot  be  the 
plaintiffs  must  bear  the  loss. 

Haqabty,  J. — I  have  rarely  had  a  case  before  me  in  which  I 
have  found  it  so  difficult  to  arrive  at  a  satisfinctory  conclusion, 
and  feeling,  a^  I  do,  fully  impressed  with  the  justice  of  the  decree 
that  has  been  pronounced  in  the  Court  below,  and  In  ahsence  of 
direct  authority  to  the  contrary,  I  think  the  decree  tfho.'ld  be 
affirmed  and  the  appeal  dismissal 

Per  Curiem, — Appeal  allowed  and  bill  In  court  below  dismissed 
with  costs.     [EsTBN,  y.  C,  dissenting.] 


QirCEN'S  BtSNCH. 


6I.A89  ▼.  W»fVjriT. 

Warthman  troe^pU^JEhdanamnt  i^—^kmatL^Btai*^  {T.  CZ,  db.  54»  weer.  S  oi^de,— 

CbmCmeNon  ^. 

Th«  pTaleitff  dfldarei  that  om  O.  h«d  dipnltBd  trith  the  dafaidMit  rtHatn  wheat, 
and  obtained  fhmi  him  a  warahoaie  reeaipt  theralbr;  that  by  the  eoune  o" 
trade  anch  receipt  waa  tranftferable  by  endoraement,  and  the  property  In  the 
-wheat  wonM  paas  to  an  en  tonee:  that  O.  ioM  aald  wbeat  to  tlie  plaintiff,  and 
endoraed  to  Itim  the  reeeiiit ;  \mX  that  when  ha  preiKinted  It  to  the  defendant 
the  latter  reftiaed  to  delltnr  to  hbn  the  wheat.  Bafmdant  pleaded  that  before 
Ite  h:u1  .iny  notice  or  knowledge  of  such  tranaftr  or  eale,  the  wheat  was  taken 
out  of  hi.i  warelioiue  bj  G. 

H«Mi  a  gond  defence,  Ibr  at  oomwon  law  the  endomement  and  tranafln*  of  the 
receipt  wonld  clearly  not  paas  the  p*«perty.  nSd  the  ConM>l.  Stat.  €.,  oh.  54, 
reliea  npon  by  the  plaintln,  has  no  appllcalfon  to  an  absolute  sale  of  goods,  bnt 
to  pledseR  onir,  to  fiecnre  payment  or  a  UU  or  note  negotiated,  or  a  deM  oon- 
traetad  whea  Vhe  raoeipt  itt  eadoivad  ovar. 

[Hilary  Teim,  26  Vic.] 

This  was  an  action  brought  to  recover  from  the  defendant  the 
value  of  a  quantity  of  wheat 
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Plaintiff  declared  as  foltows :— "  That  the  defendant,  carrying 
on  business  under  the  name  and  style  of  F.  A.  Whitney  &  Co. ,  as 
a  warehonseman,  did,  on  the  14th  of  October,  1862;  as  sncb 
warehouseman  receive  in  store  for  A.  L.  Groundwater,  777|| 
bushels  of  fall  wheat,  and  did  thereupon  give  unto  the  said  A.  L. 
Groundwater  a  receipt  for  the  same,  known  as  a  warehouse 
receipt,  to  the  effect  following : — 

No.  188.  Toronto,  Oct.  14th,  1862. 

ReceiTed  in  store,  for  A.  L.  Groundwater,  the  following  property, 
in  apparent  good  order  and  condition,  subject  to  storage,  seren 
hundred  and  scTenty-seTen  J}  bushels  fall  wheat.  _ 

F.  A.  WmnrxT  &  Go. 

777}  f  bushels. 

And  wLereas  by  the  course  of  trade  in  this  proTince  such 
warehouse  receipt  was  and  is  transferable  by  endorsement,  and 
the  property  in  the  wheat  mentioned  therein  by  such  course  oi 
trade  would  pass  to  an  endorsee  and  holder  of  such  receipt,  the 
plaintiff  says  that  the  said  A.  L.  Groundwater  afterwards,  and 
before  the  commencement  of  this  suit,  sold  to  the  plaintiff  the  said 
777]}  bushels  of  wheat  mentioned  in  said  receipt,  and  duly  endorsed 
add  delivered  the  said  receipt  to  the  plaintiff,  whereby  the  said 
wheat  became,  was,  and  is  the  property  of  the  plaintiff;  and 
thereupon  the  defendant  became  liable  by  such  course  of  trade  to 
deliver  the  said  wheat  to  the  plaintiff  upon  presentation  by  him  o( 
said  receipt;  yet  the  plaintiff  says  that  the  defendant  did  not 
deliver  the  said  wheat, mentioned  in  the  said  receipt  to  the  plain- 
tiff, although  the  plaintiff  duly  presented  the  said  receipt  to  the 
defendant,  and  requested  him  to  deliver  the  said  wheat,  but  the 
defendant  wholly  neglected  and  refused,  and  still  does  neglect 
and  refuse  so  to  do.'' 

The  second  and  third  counts  were  upon  similar  receipts  for 
other  wheat 

The  fifth  plea,  to  all  the  counts,  was,  that  after  the  making  of 
the  said  several  receipts,  and  the  receipt  by  the  defendant  of  the 
several  quantities  of  wheat  therein  respectively  mentioned,  and 
before  the  defendant  had  any  knowledge  or  notice  of  the  transfer 
of  the  said  receipts  respectively  to  the  plaintiff  by  the  said  A.  L. 
Groundwater,  or  of  the  sale  of  the  said  wheat  to  the  plaintiff,  as 
in  those  counts  alleged,  the  said  A.  L.  Groundwater,  took,  had, 
and  received  to  his,  the  said  A.  L.  Groundwater's  own  use,  out  of 
the  warehouse  of  Uie  defendant,  the  several  quantities  of  wheat 
in  the  said  several  receipts  respectively  mentioned. 

To  this  plea  the  plaintiff  demurred,  on  the  grounds,  that  after 
the  making  of  the  several  receipts  by  the  defendant,  and  Uie 
transfer  of  said  receipts  by  the  said  A.  L.  Groundwater  (o  the 
plaintiff,  it  is  no  answer  to  the  plaindff  *s  claim  that  the  said  A.  L. 
Groundwater  took  and  received  from  the  plaintiff  the  said  wheat 
as  in  said  plea  mentioned,  as  the  defendant  does  not  aver  that  the 
sud  A.  L.  Groundwater  was  at  that  time  the  holder  of  the  said 
receipts. 

Oalt,  Q,  C,  for  the  demurrer,  relied  on  ConsoL  Stats.  G.,  ch. 
64,  sec.  8;  oh.  69,  sec.  7  ;  ch.  92,  sees.  68,  69;  and  cited  SoUon 
V.  Sanson  ei  al,,  11  C.  P.  606. 

M.  O,  Cameron,  contra,  cited  Deat^Y,  Ooodenough^  6X7.0.  C.P. 
178 ;  Froud/oot  v.  Anderson,  7  U.  C.  Q.  B.  673  ;  MeEwan  v.  Smith, 
18  Jur.  266 ;  Qoodenough  v.  The  City  Bank,  10  U.O  C.P.  61 ;  The 
Wisconsin,  ^«.,  Banhy.  The  Batik  of  British  North  America,  21 
U.C.  Q.B.  284 ;  Bentall  v.  Bum,  6  D.  &  R.  284. 

MoLxAH,  C.  J. — It  was  contended  for  the  plaintiff  that  by  the 
course  of  trade  the  certificates  endorsed  by  Groundwater  passed 
their  respective  contents,  and  that  the  plaintiff  thereby  became 
the  owner  of  the  wheat :  that  being  the  owner  he  was  entitled  to 
receive  the  same  from  the  defendant  on  production  of  the  endorsed 
receipts,  but  that  the  defendant  alleged  that  he  had  delivered  the 
same  again  to  Groundwater,  and  that  without  the  receipts  being 
produced  the  defendant  had  no  right  to  re-deliver  the  wheat  to 
Groundwater. 

Had  there  been  an  advance  of  money  by  the  plidntiff  to  Ground- 
water, and  the  receipts  endorsed  to  him  as  collateral  security  for 
the  amount  of  advances,  the  argument  of  the  plaintiff*s  counsel 
might  well  be  sustained,  for  under  ch.  64  of  the  Consolidated 
Statutes  of  Canada,  section  8,  it  is  provided  that  «« notwithstand- 
ing any  thing  to  the  contrary  in  the  charter  or  act  of  incorpora- 
tion of  any  bank  in  this  province,  any  bill  of  lading,  any  specifi* 


caUon  of  timber  or  any  receipt  given  by  a  warehouseman,  miller, 
wharfinger,  master  of  a  vessel,  or  carrier,  for  cereal  grains,  goods, 
wares  or  merchandise,  stored  or  deposited,  or  to  be  stored  or 
deposited  in  any  warehouse,  mill-cove  or  other  place  in  this 
province,  or  shipped  in  any  vessel,  or  delivered  to  any  carrier  for 
carriage,  firom  any  place  whatever  to  any  part  of  this  province,  or 
through  the  same,  or  on  the  waters  bordering  thereon,  or  firom 
the  same  to  any  other  place  whatever,  and  whether  such  cereal 
grains  are  to  be  deliverMl  upon  such  receipt  in  species  or  conver* 
ted  into  flour,  may,  by  endorsement  thereon  by  the  owner  of  or 
person  entitied  to  receive  such  cereal  grains,  goods,  wares  or 
merchandise,  or  his  attorney  or  agent,  be  transfenred  to  any 
incorporated  or  chartered  bank  in  this  province,  or  to  any  person 
for  such  bank,  or  to  any  private  person  or  persons,  as  collateral 
security  for  the  due  payment  of  any  bill  of  exchange  or  note 
discounted  by  such  bank  in  the  regular  course  of  its  banking 
business,  or  any  debt  due  to  such  private  person  or  persons,  and 
being  so  endorsed  shall  vest  in  such  bank  or  private  person  from 
the  date  of  such  endorsement  all  the  right  and. title  of  the  endorser 
to  or  in  such  cereal  grains,  goods,  wares  or  merchandise,  subject 
to  the  right  of  the  endorser  to  have  the  same  re-transferred  to 
him,  if  such  bill,  note,  or  debt  be  paid  when  due ;  and  in  the 
event  of  the  non-payment  of  such  bill  ov  note  when  due,  such 
bank  or  private  person  may  sell  the  said  cereal  gndns,  goods, 
wares,  or  merchandise ;  and  retain  the  proceeds,  or  so  much 
thereof  as  will  be  equal  to  the  amount  due  to  the  bank  or  private 
person  upon  such  bill  or  note,  or  debt,  with  any  interest  or  ooets, 
returning  the  overplus,  if  any,  to  such  endorser." 

The  ninth  section  prorides  that  *'  no  such  cereal  grains,  goods, 
wares  or  merchandise,  shall  be  held  in  pledge  by  such  bank  or 
private  person  for  any  period  exceeding  six  months  ;  and  no  trans- 
fer of  any  such  bUl  of  lading,  specification  of  timber  or  receipt, 
shall  be  made  under  this  act  to  secure  the  payment  of  any  bill, 
note  or  debt,  unless  such  bill,  note  or  debt,  be  negotiated  or 
contracted  at  the  same  time  with  the  endorsement  of  such  bill 
of  lading,  specification  of  timber  or  receipt;  and  further,  no  sale 
of  cereal  gndns,  goods,  wares,  or  merchandise  shall  take  place 
under  this  act,  until  or  unless  ten  days*  notice  of  the  time  and 
plaoe  of  such  sale  has  been  given  by  registered  letter  transmitted 
through  Uie  poet-office  to  the  owner  of  such  cereal  grains,  goods, 
wares  or  meohandise,  prior  to  the  sale  thereof!" 

It  is,  I  think,  erident  that  this  act  was  first  introduced  for  the 
purpose  of  enabling  banks  to  take  collateral  security  for  advanoea 
made  to  enable  parties  to  purchase  grain  or  timber.  Its  title  is 
**  An  act  respecting  incorporated  banks,"  but  by  the  eleYenth 
section  its  provisions  are  extended  to  all  banks  chartered  daring 
the  session  of  the  year  1869,  and  they  are  also  extended  by  the 
eighth  section  to  private  persons  in  respect  to  any  debts  dae  to 
such  private  persons.  Individuals  could  before  the  passing  of 
that  act  have  taken  oollateral  security  upon  any  property  in  the 
hands  of  a  debtor,  but  they  could  not  do  so  merely  by  the  endorse- 
ment of  a  bill  of  lading  or  specification  of  timber,  or  any  receipt 
given  by  a  warehouseman,  or  miller,  or  other  person,  as  pointed 
out  by  the  eighth  section  of  the  act. 

It  is  not  alleged  that  the  certificates  or  receipts  for  wheat  given 
by  the  defendant  to  Groundwater  were  endorsmi  for  the  purpose 
of  giving  oollateral  security  to  the  plidntiff  for  a  debt  due  to  him. 
On  the  contrary  the  plaintiff's  absolute  right  to  such  wheat  is 
rested  on  the  endorsement  of  these  receipts.  They  could  not 
possibly  have  any  effect  as  a  transfer  at  common  law.  The  defen- 
dant, as  bailee,  would  be  bound  by  them  to  Groundwater,  as  afford- 
ing eridence  of  the  receipt  into  store  of  the  quantities  of  wheat 
specified,  and,  notwithstanding  what  is  alleged  to  be  the  course  of 
trade.  Groundwater  alone  could  enforce  the  re-delivery  of  the 
wheat,  unless  indeed  he  made  a  transfer  more  formal  and  more 
substantial  than  the  mere  endorsement  of  the  several  receipts. 

In  the  cases  cited  in  the  argument  it  is  erident  that  the  plaintiff 
had  taken  an  assignment  fh>m  the  parties  holding  the  receipts, 
besides  taking  the  endorsed  receipts  of  the  wharfingers  or  ware- 
housemen. 

In  the  case  of  Bolton  v.  Sanson  et  al  (11  U.C,  C.P.  606,)  and 
Deady  Y,Ooodmough  (6  U.C,  C.P.  178)  it  is  erident  that  the  right 
to  recover  did  not  rest  upon  the  mere  endorsement  of  the  warehouse 
receipts.    In  the  latter  case  a  delivery  order  was  given  with  the 
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wharfloger's  receipt  to  the  pnrobasera  of  the  flour  by  the  defendant 
Goodenoagh,*who  acted  as  broker  in  the  sate  of  the  flour,  and  it 
was  for  negligence  in  giving  up  these  documents,  by  which  the 
yendees  were  enabled  to  get  possession  of  the  flour  without  pay- 
ment of  the  amount  agreed  upon,  that  the  action  was  brought 
With  respect  to  these,  Macaulay,  late  Chief  Justice  of  the  Common 
Pleas,  obsenres  ii^  his  Judgment  in  that  case,  ift  page  176,  <*  The 
dellTery  of  such  instruments  was  not  a  constructlTS  deliyery  of 
possession  of  the  flour  itself,  either  to  the  defendant  himself  when 
he  reeeiTsd  them,  or  by  him  when  he  parted  with  them.  They  do 
not  pass  the  property  in  goods  like  bills  of  lading,  at  all  erents 
until  presented  and  acted  upon. 

In  the  former  case,  Richards,  J.,  in  dellTering  the  judgment  of 
the  court,  says ;  **  As  to  the  first  court  count,"  (troTsr  for  a  quan- 
tity of  wheat)  **  assuming  that  the  wheat  belonged  to  Clarkson, 
Hunter  k  Co.,  and  as  "aU  in  the  defendants'  possession  separated 
firom  any  other  wheat,  the  quantity  being  exactly  that  bought, 
namely,  600  bushels,  then  the  property  in  the  wheat  passed  to  the 
plaintifl  by  virtue  of  the  bargain  and  sale.  The  endorsing  of  the 
receipt  was  nothing  more  than  a  direction  to  the  defendant  to 
deliver  the  property  to  the  person  who  had  become  the  owner,  and 
who  had  a  right  to  it  independently  of  that  endorsement*'  In 
Dix(m  V.  Tat$8,  6  B.  &  Ad.  840,  Parke,  J.,  says:  •«  I  take  it  to  be 
dear  that  by  the  law  of  England,  the  sale  of  any  specific  chattel 
passes  the  property  in  it  to  the  vendee  without  delivery." 

In  that  case,  Bolton  v.  Santon  et  a/.,  Gait,  Q.  C,  for  the  plaintilT, 
in  opposing  a  rule  for  a  new  trial,  contended  that  as  to  the  count 
for  trover  the  property  passed  by  virtue  of  the  sale,  and  the 
transfer  of  the  receipt  was  merely  an  order  to  the  defendant  to 
deliver  to  the  plaintiff  what  he  had  purchased  from  Clarkson  & 
Hunter,  and  what  the  defendant  acknowledged  they  had  in  store 
for  them.  So  in  this  case  the  endorsement  of  the  receipts  only 
amounted  in  fact  to  such  order ;  the  sale  being  an  absolute  one, 
the  certificates  and  the  endorsements  upon  them  could  not  operate 
as  a  collateral  security  for  a  debt  which  did  not  exist 

The  69th  chapter  of  the  Consolidated  Statutes  of  Canada,  on 
which  some  reliance  seemed  to  be  placed  on  the  argument,  only 
relates  to  the  dealings  of  factors  with  other  parties  in  certain  cases, 
and  none  of  its  provisions  assist  in  making  out  a  title  for  the 
plaintiff  to  the  wheat  mentioned  in  the  defendant's  receipts. 

The  68th,  60th,  and  70th  sections  of  ch.  92,  Consol.  Stats.  C, 
are  by  the  tenth  section  of  chapter  64  of  these  statutes  made 
Applicable  to  all  false  bills  of  lading,  receipts  or  documents  men- 
tioned in  the  eighth  section  of  the  latter  act,  and  prescribe  the 
punishment  of  persons  offending  against  their  provisions.  Whether 
any  of  them  apply  to  the  conduct  of  Mr.  Groundwater  in  selling  a 
quantity  of  wheat  for  which  he  held  the  receipts  after  the  whole 
had  been  withdrawn  by  himself  (if  the  plea  of  the  defendant  speaks 
truly)  it  is  not  necessary  to  enquire,  but  the  defendant  should  not 
be  guilty  of  anything  criminal  in  giving  back  to  the  depositor  the 
wheat  stored  by  him,  and  which  ne  had  a  right  to  withdraw  at 
any  time  he  thought  proper. 

The  plaintiff  relied  upon  the  honesty  of  the  person  from  whom 
he  purchased,  and  certainly  the  possession  of  the  receipts  was 
strong  presumptive  evidence  that  the  wheat  was  still  In  the  defen- 
dant's warehouse.  If  notice  of  the  purchase  had  been  given  to  the 
defendant,  accompanied  by  an  offer  to  pay  the  storage,  and  he  had 
subsequently  allowed  the  wheat  to  be  withdrawn,  there  can  be  no 
doubt  that  as  the  purchaser  of  the  wheat  the  plaintiff  could 
recover  its  value  firom  the  defendant,  but  it  would  be  very  unjust 
to  hold  the  defendant  liable  for  delivering  the  wheat  to  Ground- 
water at  a  time  when  he  was  in  utter  ignorance  that  the  defendant 
had  any  claim  whatever  upon  it. 

1  think  defendant  entitled  to  judgment  on  the  demurrer. 

Hagaktt,  J. — The  argument  for  the  plaintiff  seems  to  concede 
that  at  common  law  the  plea  would  be  a  good  bar :  that  in  fact  a 
bailee  receiving  goods  in  store  for  the  owner,  and  giving  a  receipt 
acknowledging  such  fact,  must  be  protected  if  he  give  up  the  goods 
to  the  owner  on  demand,  in  good  faith,  unaware  of  any  sale  or 
disposition  of  tbcm  by  the  bailor,  and  that  the  law  would  not 
impose  upon  the  bailee  any  duty  to  insist^  as  a  condition  of  such 
re- delivery,  on  the  return  of  his  receipt 

This  would  seem  to  be  the  law.  As  Willes,  J.,  remarks  in 
Shtridan  v.  The  New  Quay  Company,  (4  C.  B.  N.  8.  669,)  a  case 


relating  to  carriers,  **  The  law  would  have  protected  them  against 
the  real  owner  if  they  had  delivered  the  goods  in  pursuance  of 
thdr  employment,  without  notice  of  his  claim."  The  principle 
here  recognised  runs,  I  presume,  through  all  classes  of  bailees . 
Delivery  to  the  original  bailor,  the  only  person  known  as  owner, 
or  as  baring  any  title  or  interest,  will  be  a  good  discharge ;  and  as 
to  the  effect,  independently  of  statute  law,  of  warehouse  receipts 
transferred  by  endorsement  from  vendor  to  vendee,  as  is  remarked 
by  Macaulay,  C.  X,  in  Dtadyy.Ooodenouyh  (6U.C.C.P.  176)  ••The 
delivery  of  such  instruments  was  not  a  constructive  delivery 
of  possession  of  the  flour  itself,  either  to  the  defendant  when  he 
received  them,  or  by  him  when  he  parted  with  them.  'They  do 
not  pass  the  property  in  goods  like  bills  of  lading,  at  all  events 
until  presented  and  acted  upon."  The  well  known  case  in  the 
House  of  Lords,  Smith  v.  McEwan^  (18  Jur.  266,)  is  also  in  point. 

But  the  plaintiff  relies  on  the  statute  (Consol.  Stats.  0.  o.  64), 
the  prorisions  of  which  have  been  stated  at  length  by  the  learned 
Chief  Justice. 

Ch.  69,  Consol.  Stats.  C,  seo.'7,  also  relied  upon,  merely  applies 
to  dealings  with  fhotors  and  those  dealing  with  them  in  certain 
cases,  and  does  not  seem  to  affect  this  case. 

Chapter  92,  Consol.  Stats  C,  sees.  68  and  69,  prorides  for  the 
punishment  of  warehousemen  and  others  glring  fklse  receipts  for 
goods  not  actually  received,  and  to  punish  fraudulent  dispositions 
of  goods  by  owners  on  which  consignees  have  made  advances. 

I  am  of  opinion  that  the  act  chiefly  relied  on  by  the  plaintiff  has 
no  application  to  this  case :  that  it  does  not  affect  any  direct  sale 
or  purchase  of  property,  such  as  the  plaintiff  sets  up  in  this  case, 
but  only  applies  to  pledges  of  property  to  secure  pavment  of  a  note, 
bill,  or  debt,  discounted  or  contracted  at  a  time  when  the  receipts 
are  endorsed  to  the  bank  or  private  person :  that  the  latter  only 
acquire  a  limited  and  not  an  absolute  right,  that  of  retaining  the 
property  for  a  period  not  over  six  months,  and  if  the  note  or  debt 
for  which  it  is  so  deposited  be  not  paid  when  due,  then  to  sell, 
after  certain  notice  to  the  owner,  sufficient  to  pay  the  claim,  and 
account  for  the  surplus.  The  transaction  before  us  Is  one  of  abso- 
lute sale  and  purchAse,  unconnected  with  any  giving  of  time  or 
security. 

It  is  pressed  upon  us  that,  as  alleged  in  the  declaration,  the  custom 
of  trade  here  is  to  endorse  these  warehouse  receipts,  and  to  treat 
the  property  as  passing  thereupon  to  the  endorsee.  This  may  be 
so,  and  the  endorsee  may  generally  perfect  his  title  by  notice  to  the 
bailee  or  holder  of  the  goods.  In  the  case  before  us  the  receipts 
do  not  even  profess  to  be  negotiable,  (If  they  could  be  made  so,  j 
but  are  simple  acknowledgments  that  the  defendant  had  receivea 
certain  specified  property  in  store  for  Groundwater.  I  know  of  no 
principle  of  law,  in  the  absence  of  some  express  statutable  declara- 
tion, which  could  warrant  us  in  holding  the  giver  of  this  receipt 
answerable  in  this  action  to  a  plidntiff  of  whose  claim  he  never 
heard  until  after  he  had  in  good  faith  re-delivered  the  goods  to 
the  only  person  he  ever  knew  as  owner.  We  are  asked  to  annex 
to  his  contract  as  bailee  the  condition  that  he  shall  not  be  bound 
to  re-dellver  these  goods  unless  and  until  the  receipts  given  by  liim 
be  first  handed  back  to  him. 

I  think  the  defendant  is  entitled  to  judgment 

CoRicoB,  J.,  concurred. 

Judgment  for  defendant  on  demurrer. 


RoBiRTSOirv.  Fkbimah. 


dark  <^f  (hepeact—Qmnty  attorney— OonuL  Statt.  U.CLfCh,  lOfl^  fee.  7. 

In  1858  tbt  plAloUff  was  appointed  coontj  .attorney  for  Wentworth.  la  May, 
1802,  IbDowlng.  the  peraon  who  hud  for  many  years  been  derk  of  the  peace  fbr 
that  eoiiD^  wA,  and  In  July,  defendant  was  appointed  to  soeeeed  him  in  raota 
oAoe. 

GonaoL  Stats.  17. 0.,  ch.  104,  sec  7,  enacts  that  any  clerk  of  the  peace  appointed 
after  that  act "  shall  be  e»<ifflcto  oounty  attorney  fbr  the  eooiity  of  which  he  It 
derk  of  the  peace."  * 

flUd,  that  defendant  npop  his  appointment  as  clerk  of  the  peace  became  also 
oonnty  attorney,  althoogh  the  plaintiff's  commlssloD  hud  been  not  otherwise 
rcTOked,  and  he  had  reoelTcd  no  notice  of  any  etiange  in  his  position. 

[Hilary  Term,  20  Tie.] 

SPIOtAL  OASfl. 

This  IS  an  action  brought  by  the  plaintiff  against  the  defendant, 
to  recover  the  sum  of  $500,  alleged  to  have  been  received  by  the 
defendant  for  the  use  of  the  plaintiff,  between  the  first  day  of 
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8eplemb«r,  1862,  and  the  twelfth  da^  of  November  of  the  same 
year,  being  the  alleged  amoaat  of  certain  fees  «nd  emoluments 
receiyed  bj  the  defendant,  and  alleged  to  be  due  and  of  right 
payable  to  the  plaintiff  as  county  crown  attorney  for  the  coonty 
of  AVentworth. 

By  consent  of  the  parties,  and  by  the  order  of  Mr.  Justice 
Morrison,  dated  2 let  of  NoTsmber  1862,  and  granted  aoeording 
to  the  Common  Law  Procedure  Act,  the  following  case  has  been 
agreed  npon,  and  is  now  stated  for  the  opinion  of  the  court,  with- 
out any  pleadings : 

1st  On  the  19th  of  June,  1857,  the  proYinoial  legislature  passed 
an  act  entituled  **  An  Act  for  the  appointment  of  County  Attorneys, 
and  for  other  purposes  in  relation  to  the  local  administration  of 
justice  in  Upper  Canada,"  20  Vic,  ch.  60 ;  Consol.  Stats.  U.  C, 
chaps.  87  and  106. 

2nd.  When  the  aboTe  act  became  law  one  Peter'Bowman  Spohn 
was,  and  continued  to  be  until  his  decease  hereinafter  mentioned, 
clerk  of  the  peace  for  the  said  county. 

8rd.  On  the  6th  of  April,  1858,  by  commission  under  the  sign 
manual  of  the  GoTemor-rGeneral  of  this  proTince  the  plaintiff  was 
appointed  county  attorney  for  the  said  county,  "to  hare,  hold, 
reoeire  and  enjoy  the  said  office  of  county  attorney  as  aforesaid, 
together  with  all  and  every  the  privileges,  rights,  powers,  and 
profits,  emoluments  and  advantages,  to  Uie  said  office  belonging, 
or  which  ought  to  belong  to  the  same,  unto  him,  the  said  Thomas 
Robertson,  for  and  during  pleasure  and  his  residence  within  the 
province." 

4th.  On  the  ninth  of  April,  1858,  the  plaintiff  appeared  before 
the  judge  of  the  county  court  of  Wentworth,  and  took  the  oath  ot 
office  before  him,  prescribed  by  the  sixth  section  of  the  statute 
20  Vic,  ch.  59,  and  continued  to  discharge  the  duties  of  the  office 
of  the  office  of  county  attorney  for  the  said  county  until  berein- 
afker  mentioned. 

5th.  On  the  28th  of  May,  1862,  the  said  Peter  Bowman  Spobn 
died,  and  the  office  held  by  him  became  vacant. 

6th.  On  the  22Qd  of  July,  1862,  the  Honourable  the  Attorney- 
Qeneral  of  Upper  Canada  wrote  to  the  defendant  as  follows:  **  I 
am  now  in  a  position  to  offer  you  the  clerkship  of  the  peace  for 
the  county  of  Wentworth,  vaoant  by  the  death  of  the  late  Mr. 
Spohn.  By  law  the  office  of  county  attorney  goes  with  the  former 
office  :**  which  offer  the  defendant  by  letter,  i^dressed  to  the  said 
Attorney-General,  accepted,  which  letter  was  as  follows;  *«Not 
having  applied  foi*  the  office  of  clerk  of  the  peace  for  Wentworth, 
I  cannot  too  highly  appreciate  the  consideration  you  have  exten- 
ded towards  me  in  offering  it  to  me.  I  cannot  allow  myself  to 
stand  in  the  way  of  those  whom  I  have  recommended  for  the 
appointment,  but  as  you  give  me  to  understand  if  I  take  the  office 
I  will  not  thereby  prevent  either  of  them  getting  it,  I  thankfully 
accept  your  offer." 

7th.  On  the  1st  of  August,  1862,  by  a  like  commission  as  afore- 
said, the  defendant  was  appointed  to  the  office  of  clerk  of  the 
peace  of  said  county,  *'  in  the  room  and  stead  of  Peter  Bowman 
Spohn,  deceased,  to  have,  hold,  exercise  and  enjoy  the  said  office 
of  clerk  of  the  peace  as  aforesaid,  together  with  all  and  every  the 
powers,  rights,  privileges,  profits,  emoluments  and  advantages  to 
the  said  office  belonging,  or  which  ought  to  belong  to  the  same, 
unto  him,  the  said  Samuel  Black  Freeman,  for  and  during  pleasure, 
and  his  residence  within  this  province." 

8th.  This  commision  was  sent  to  the  defendant,  with  the  follow- 
ing letter,  addressed  to  him :  «*  Secretary's  office,  Quebec,  August 
12tb,  1862.  Sir,  I  have  the  honour  to  inform  you  that  his  Excel- 
lency the  Governor-General  has  been  pleased  to  appoint  you  to 
the  office  of  clerk  of  the  peace  of  the  county  of  Wentworth,  in 
the  room  of  Peter  B.  Spohn,  Esq.,  deceased.  Your  commission  is 
transmitted  herewith.  I  have  to  refer  you  to  the  hon.  Minister  of 
Finance  for  instructions  as  to  the  completion  of  any  securities  you 
may  be  called  upon  to  Airnish  in  your  capacity  as  clerk  of  the 
peace.  •  I  have  the  honour  to  be,  &o. — A.  A.  Dorian^  secretary." 

9th.  On  the  I5th  of  August,  1862,  the  defendant  wrote  as 
follows:  <*  To  the  Honourable  the  Minister  of  Finance,— Sir,  I 
have  the  honour  of  intimating  to  you  that  I  have  been  appointed 
to  the  office  of  clerk  of  the  peace  for  the  county  of  Wentworth, 
and  that  the  Honourable  the  Provincial  Secretary  refers  me  to 
you  for  the  completion  of  any  seonritiefi  I  may  be  called  upon  to 


furnish  '  a»  eUrk  of  the  peace.*  I  am  prepared  to  furnish  any  such 
securities,  but  so  far  as  I  am  aware  the  clerk  of  the  jf»eace  is  not 
required  as  such  officer  to  furnish  any  securities.  I  presume  that 
under  the  9th  sec.  of  ch.  17,  of  Con.  Stats.  U.  C,  p.  117,  and  sec.  7 
of  ch.  105,  Con.  Stats.  U.  C.,  p.  948,  my  appointment  carries  with 
it  the  obligation  of  discharging  the  duties  pertainibg  to  the  office 
of  county  crown  attorney.  By  sec.  2  of  ch.  20,  Consol.  Stats.  U. 
C,  p.  180,  that  officer  is  required  to  give  security  for  the  due 
performance  of  his  office.  Ton  will  please  advise  me  whether  I 
will  be  required  to  perform  such  duties,  and  the  nature  of  the 
security  required.  * ' 

10.  On  the  28rd  of  August,  1862,  the  following  reply  was  sent 
to  the  defendant,  signed  by  the  Deputy  Inspector  General: — 
*'  Sir,  in  reply  to  your  letter  of  the  15th  instant,  enquiring  if  your 
recent  appointment  as  clerk  of  the  peace  for  the  county  of  Went- 
worth was  intended  to  embrace  also  the  office  of  county  Crown 
attorney,  I- have  the  honour  to  refer  you  to  the  9th  section  of  the 
7th  chapter  of  the  Consol.  Statutes  of  Upper  Canada,  by  which, 
according  to  the  view  of  the  Honourable  Attorney-General  for 
Upper  Canada,  you,  as  clerk  of  the  peace,  are  also  county  attor- 
ney by  the  operation  of  the  statute.  I  beg,  therefore,  to  enclose 
herewith,  a  printed  form  of  bond,  which  you  are  required  to  fill 
up  with  the  penal  sum  of  ten  thousand  dollars  for  yourself,  and 
five  thousand  dollars  for  each  of  your  two  sureties,  and  to  return 
same  when  completed  to  this  department"  Which  bond,  after 
being  duly  executed  by  the  defendant  and  two  sureties,  was  sent 
as  above  directed,  and  was  accepted,  and  is  retained  by  the  Gov- 
ernment as  security  according  to  law  for  the  due  performance  of 
the  duties  of  the  office  of  county  Crown  attorney  for  the  oouaty 
of  Wentworth  aforesud,  by  the  defendant 

11th.  Afterwards,  and  before  the  defendant  commenced  to 
perform  the  duties  of  the  last  mentioned  office,  he  took  the  oath 
preecribed  by  law  in  reference  thereto. 

12th.  On  the  18th  of  September,  1862,  the  Honourable  the 
Minister  of  Finance,  at  the  request  of  the  defendant  as  oouuty 
Crown  attorney,  furnished  the  defendant  with  printed  instructions 
for  his  guidance  as  county  Crown  attorney,  and  blank  forms  for 
the  returns  of  moneys  received  and  paid  out  in  connexion  with 
the  division,  county,  and  surrogate  couHs,  and  the  salaries  of 
county  judges  and  recorders. 

18th.  The  defendant,  claiming  under  the  above  mentioiied 
authority  and  instructions  given  to  him  to  be  and  to  act  as  county 
Crown  attorney  for  the  said  county,  from  the  Ume  of  taking  said 
oath,  has  acted  as  such ;  and  be  admits,  for  the  purpose  of  the 
question  now  submitted,  that  he  he  has  received  the  sum  of  one 
dollar  for  fees  for  serrices  rendered  by  him  for  business  pertaining 
to  the  said  office* 

14th.  The  plaintiff  has  received  no  intimation  of  any  kind  fh>m 
the  Governor-General,  other  than  aforesaid,  informing  him  that 
he  has  been  i-elieved  from  office ;  and  notwithstanding  the  appoint- 
ment of  defendant  to  the  office  of  clerk  of  the  peace  for  the  county 
of  Wentworth,  and  the  other  matters  above  alleged,  he  contendiB 
that  he  is  still  county  attorney  for  said  county. 

The  questions  for  the  opinion  of  the  court  are,  whether  the 
plaintiff  is  still  the  county  attorney  for  the  county  of  Wentworth 
and  whether  he  is  entitled  to  the  fees  payable  for  the  duties  of 
said  office  performed  by  the  defendant. 

If  the  court  shall  be  of  opinion  in  the  affirmative,  then  judgment 
shall  be  entered  up  for  one  dollar. 

If  the  court  shall  be  of  opinion  in  the  negative,  then  judgment 
shall  be  entered  up  for  the  defendant 

Robert  A,  HarrUon^  for  the  plaintiff,  cited  Smith  v.  Latham^  9 
Bing.  692;  Commonwealth  of  Fennaylvania  •  ex  ret.,  Bovman  v. 
Sli/er,  25  Pennsylvania  Reports,  28;  Shoubridge  v.  Clark,  12  C. 
B.  885 ;  Hall  v.  The  Mayor  J-c.  of  Swantea.  5  Q.  B.  526 ;  Com^ 
Dig.  "  Officer  "  E.  a. 

The  defendant^  in  person,  contra. 

The  statutes  cited  are  referred  to  in  the  judgments. 

McLean,  C.  J.— On  the  10th  of  June,  1857,  the  legislature 
passed  "  An  act  for  the  appointment  of  county  attorneys,  and  for 
other  purposes  in  relation  to  the  local  administration  of  justice  in 
Upper  Canada,"  (20  Vic,  ch.  59,  Consol.  Stat.  U.  C,  ch.  17.) 
Tlie  third  section  of  the  act  as  passed,  ch.  59,  provides  that  "  it 
shall  be  lawful  for  the  Governor  to  appoint  a  county  attorney  for 
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each  and  OTcry  county  in  Upper  Canada,  who  shall  hold  office 
during  pUature^  and  upon  the  death,  resignation  or  remoYal  of 
any  county  attorney  to  supply  the  Yacanoy. 

The  second  section  proTides,  that  *'  no  person  shall  be  appointed 
as  a  ooanty  attorney,  or  shall  act  in  that  capacity,  who  shall  not 
be  a  barrister-a^law  of  not  less  than  three  years'  standing  at  the 
Upper  Canada  bar,  and  resident  in  the  county  for  which  he  shall 
be  appointed ;  proTided  that  any  person  now  "  (that  is  on  the  10th 
of  June,  1857)  **  holding  the  office  of  clerk  of  the  peace,  who  is 
a  barrister-at-law,  may  be  appointed  to  the  office  of  county  attor- 
ney  for  the  county  of  which  he  shall  be  clerk  of  the  peace.*' 

There  were  at  that  time,  and  there  are  yet,  clerks  of  the  peace 
who  are  not  barristers,  and  there  may  be  some  who  were  barris- 
ters who  are  of  less  than  three  years'  standing  at  the  bar,  and  the 
second  clause  provided  that  any  of  the  latter  might  be  appointed 
to  the  office  of  county  attorney  within  the  county  for  which  he  was 
clerk  of  the  peace.  It  was  not  made  incumbent  on  the  QoTemor 
to  appoint  such  persons  to  be  county  attorneys  of  their  sereral 
counties,  but  they  were  eligible  for  appointment. 

At  the  time  of  the  passing  of  the  act  a  Mr.  Spohn,  a  barrister, 
held  the  office  of  clerk  of  the  peace,  and  he  continued  to  hold  the 
office  up  to  the  time  of  his  death,  on  the  28th  day  of  May,  1862. 
The  vacancy  was  filled  up  by  the  appointment  of  the  defendant  on 
the  22nd  of  July,  1862,  as  clerk  of  the  peace,  up  to  which  time 
the  plaintifT  continued  to  act  as  county  attorney,  having  been  duly 
appointed  to  that  office  by  commision  bearing  date  the  6th  day  of 
April,  1868.  The  plaintiff  was  not  removed  from  office  except  by 
the  appointment  of  the  defendant  as  clerk  of  the  peace,  and  under 
the  9th  section  of  20  Vic,  ch.  69,  claims  to  be  ez-offleio  county 
attorney  for  the  .county  of  Wentworth,  of  which  he  is  clerk  of  the 
peace.  That  section  provides  that  **  from  and  after  the  passing 
of  this  act  no  person  shall  be  appointed  as  clerk  of  the  peace  for 
any  county  in  Upper  Canada,  who  is  not  a  barrister- at-law  of  not 
less  than  three  years'  standing  at  the  Upper  Canada  bar;  and 
such  clerk  of  the  peace  shall  be  ex-offleio  county  attwney  for  the 
county  of  which  he  is  clerk  of  the  peace." 

By  the  appointment  of  defendant  as  clerk  of  the  peace  he 
became — ^not  by  virtue  of  any  commission  appointing  him  to  the 
office,  but  by  operation  of  law,  having  all  the  qualifications  required 
— ex'Offieio  county  attorney  of  the  county  of  Wentworth ;  and  the 
government  could  not,  contrary  to  the  express  provision  of  the 
statute,  have  continued  the  plaintiff  in  that  office  by  any  other 
means  except  by  revoking  or  rescinding  the  commission  given  to 
defendant  as  clerk  of  the  peace. 

But  by  the  special  ease  submitted,  it  appears  that  the  Governor 
gave  the  appointment  as  clerk  of  the  peace  to  defendant,  fodly 
intending  that  such  appointment  should  bring  with  it  the  office  of 
eX'Offieio  county  attorney,  and  be  has  beeu  called  upon  to  furnish 
the  security  required  by  law  fh>m  the  person  holding  the 
latter  office,  but  not  required  for  the  performance  of  duties  of  the 
clerk  of  the  peace.  The  office  held  by  the  plaintiff  was  during 
pUantre,  The  government  might  at  any  time  have  removed  him  by 
any  act  showing  that  it  was  the  pleasure  of  the  Governor-General 
that  he  should  not  longer  continue  to  fill  the  office.  The  defen- 
dant was  in  fact  a  tenant-at-will,  and  no  act  could  more  clearly 
shew  the  determination  of  that  will  than  the  appointment  of  de- 
fendant as  clerk  of  the  peace,  and  as  such  ex-ojfieio  county  attorney. 

In  my  opinion  the  defendant  is  entitled  to  judgment  in  this  case. 

Haoabtt,  J.— (After  referring  to  20  Vic,  ch.  69,  sees.  2,  8,  and 
9,  already  cited  by  the  learned  Chief  Justice.}— In  the  Consol. 
Btats.  U.  C.,  ch.  17,  sec.  9,  the  ninth  clause  of  20  Vic.  ch.  59,  is 
somewhat  varied  In  expression,  "No  person  shall  after  this  act 
takes  effect  be  appointed  a  clerk  of  the  peace  for  any  county  who 
is  not  a  barrister-at-law  of  not  less  than  three  years'  standing  at 
the  Upper  Canada  bar,  and  every  clerk  of  the  peace  to  appointed 
shall  be  ez-^fficio  county  attorney  Jor  the  county  of  which  he  it  clerk 
of  the  peace. 

When  the  office  of  county  attorney  was  first  established,  Mr. 
Spohn  filled  the  office  of  clerk  of  the  peace  for  Wentworth.  The 
government  did  not  avail  itstlf  of  the  right  of  appointing  that 
gentleman  to  the  new  office,  even  if  he  were  legally  qualified 
within  the  clause  already  cited,  but  appointed  the  plaintiff,  Mr. 
Robertson.  Mr.  Spohn  held  the  clerkship  of  the  peace  till  his 
death,  in  May,  1862. 


It  was  then  necessary  to  appoint  a  successor,  and  accordingly 
the  present  defendant  was  appointed  clerk  of  the  peace,  being 
legally  qualified  within  the  wonls  of  the  statute.. 

He  was,  therefore,  appointed  after  the  act  above  cited,  and  I  do 
not  see  how  the  inevitable  consequence  must  not  be,  that  **«o 
appointed^  he  ehaUbeex^offieio  eouniy  attorney  for  the  county  of  which 
he  i»  eUrk  of  Uu  peace," 

The  legislature  has  thought  proper,  in  the  event  of  every  appoint- 
ment to  be  made  after  the  passing  of  the  act  to  annex  this  office 
of  county  attorney  to  that  of  clerk  of  the  peace. 

Mr.  Harrison,  for  the  pluntiff,  argues  strongly  that  Mr.  Robert- 
son must  continue  to  hold  office  as  county  attorney  under  his 
commision  till  legally  dismissed,  or  removed  by  writ  of  discharge. 
But  the  paramount  authority  of  the  legislature  seems  to  me  to 
remove  the  case  beyond  all  question  by  the  clear  language  used. 
When  they  declare  that  whenever  a  man  be  thereafter  appointed 
clerk  of  the  peace,  he  shall  ez-^Jlcio  be  county  attorney,  it  seems 
to  me  to  do  away  with  all  necessity  for  any  thing  else,  and  gives 
the  new  clerk  of  the  peace  a  parliamentary  title  to  be  county 
attorney.  His  appointment  must,  I  consider,  be  held  to  revoke 
any  existing  commission  to  any  other  person.  He  requires  no 
commission  or  appointment  as  county  attorney.  He  enters  upon 
that  office  not  by  any  commission  or  appointment,  but  solely  by 
virtue  of  his  appointment  to  the  former  office. 

Parliament  has  placed  in  the  hands  of  the  executive  the  power 
to  remove  or  dismiss  any  county  attorney,  and  that  power,  I  pre- 
sume, may  be  exercised  at  any  time,  at  pleasure.  Judging  from  the 
language  used  in  the  several  acts,  I  assume  that  the  general  inten- 
tion was  that  the  same  person  should  fill  both  offices ;  that  when 
this  act  was  passed,  certain  persons  may  have  held  the  clerkship  of 
the  peace  who  had  not  the  legal  standing  deemed  proper  for  future 
occupants  of  that  ^ce ;  that  such  persons  need  not  necessarily  be 
disturbed  in  their  offices,  and  that  county  clerks  could,  in  such 
cases,  be  appointed  without  reference  to  the  other  office,  but  that 
for  the  future  a  certain  fixed  legal  standing  should  be  required  in 
all  clerks  of  the  peace,  and  that  every  one  properly  quaHfied,  and 
duly  appointed  to  the  latter  office,  should  as  euch  at  once  become 
county  attorney.  This  would,  in  my  opinion,  at  once  revoke  or 
annul,  by  the  express  words  of  the  enactment,  any  previous  or 
existing  appointment  as  county  attorney. 

The  case  cited  of  Smyth  v.  Latham  (9  Bing.  710)  shews  that 
the  subsequent  appointment  of  a  new  officer,  in  the  place  and 
stead  of  one  holding  an  office  during  pleasure,  "  bears  so  close  an 
analogy  to  the  case  of  a  tenancy-at-will,  where  a  demise  to  a  new 
tenant  would  be  a  determination  of  the  will  as  to  the  former 
tenant,  as  to  make  it  difficult  to  maintain  that  the  new  appoint- 
ment is  not  a  virtual  revocation  of  the  former."  Again,  it  is  said 
there,  **  As  the  office  is  an  office  during  pleasure,  only,  the  will  of 
the  commissioners  to  determine  the  former  appointment  has  been 
sufficiently  declared  by  the  appointment  of  a  successor." 

I  think  we  must  give  effect  to  the  clear  words  of  the  statute, 
and  hold  the  defendant  to  be  the  county  attorney,  and  therefore 
that  the  postea  should  be  to  defendant. 

CoNHOft,  J.,  concurred. 

Judgment  for  defendant. 


COMMON  PLEAS. 


(BqMrted  bjf  S.  C.  JovM,  Seq^  DarHttfr^jt-LaWy  Sqparter  to  the  Omrt.) 

Cook  it  al  v.  Chustiv. 

ISeetment—DeeiU—lhirty  years  oUL—Outtody  of. 

In  an*  action  of  ejectment,  tha  plalntiflb  elaimad  title  through  two  deeds,  over 
thirty  yoara  old,  in  proof  of  which  they  shewed  coo  to  have  oome  from  the 
enstooy  tH  Uie  fomier  owner^i  agent,  and  the  other  to  have  been  prodneed  under 
a  written  oittor  flrom  the  «gent.  On  motion  aaainat  the  Terdiet  on  the  ground 
that  they  were  not  proved  to  have  come  from  The  proper  custody,  hdi^  that  the 
evidenoe  was  sufficient,  without  calling  the  agent  who  had  had  charge  of  them. 

(M.T.,2eVie.l8Q2.) 

Ejectment  for  the  west  half  of  lot  No.  8, 8rd  concession,  Willams- 
burgh.  Writ  tested  4ch  September  1861.  Defence  for  the  whole. 
The  claiments  set  up  title,  under  a  deed  from  Charles  Jacob,  heir- 
at-law  of  John  Jacob,  Martha  Lockhead,  Richard  Denning,  and 
Lucy  his  wife,  Elisabeth  Jacob,  and  Mary  RusaeU ;  the  said  Martha 
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Lookbart,  LQ07  Denning,  Elisabeth  Jacob,  and  Mary  Rnssell, 
.  being  oo-faelreraeB  of  William  Jaeob,  and  John  Jacob,  and  William 
Jacob,  deriTing  title,  by  deed  from  Richard  Wharffe,  who  derived 
title,  by  deed,  ftrom  Phillip  Meyers,  the  grantee  of  the  Crown. 
The  defendants  set  np  no  other  title  bat  by  poseeetion. 

The  case  was  tried  at  Cornwall,  in  October  last,  before  Hagar^, 
J.  The  whole  dispnte  at  the  trial  (renewed  in  term)  was  on  the 
snffioienoy  of  the  evidenoe  as  to  two  deeds,  one  dated  the  7th 
February,  1808,  purporting  to  be  from  Philip  Meyers  (to  whom 
it  was  proved  the  Crown,  by  patent,  dated  the  16th  Jnly*  1797, 
had  granted  the  whole  lot  named  in  the  writ)  to  Richard  Wharffe, 
for  &e  whole  lot ;  the  other  dated  the  81st  May,  1808,  pnrportinff 
to  be  a  oonyeyanoe  fh>m  Richard  Wharffe  to  John  Jaoob,  and 
William  Jaoob,  of  London,  merchants.  The  question  was,  whether 
the  deeds  came  out  of  the  proper  oastody.  A  witness  swore  that 
he  obtained  the  first  deed  from  the  Hon.  G.  8.  Boalton,  of  Cobonrg 
who  was  said  to  be,  and  who  acted  as  agent  fbr  the  Jacob  family 
as  to  these  lands.  The  second  deed  he  reoeiTod  from  the  plaintiff's 
oonnsel,  by  the  written  authority  of  Mr.  Boulton.  It  was  admitted 
that  the  plaintiffs'  counsel  had  charge  of  the  papers  of  the  late 
George  Maodonell,  Esquire,  and  had  this  deed  among  such  papers, 
and  that  George  MacUonell  had,  daring  his  life,  written  to  Mr. 
Boalton  for  information,  and  that,  in  reply,  he  had  sent  him  the 
deed.  Both  these  deeds  on  the  fkce  of  them,  being  more  than 
thirty  years  bid,  were  shown  to  have  come  out  of  Mr.  Boulton' s 
hands.  Wharffe,  it  was  admitted,  at  one  time  resided  in  Cornwall. 
It  was  objected  that  the  eridence  did  not  shew  that  these  deeds 
came  out  of  the  proper  custody ;  that  Mr.  Boulton  should  have 
been  called,  and  that  there  was  not  sufficient  eridenoe  of  the 
identity  of  the  parties.  Leaye  was  reserved  to  mote  for  a  nonsuit 
on  these  points,  and  the  plaintiff  had  a  verdict. 

In  MiohsDlmas  term,  MeLmnan  obtained  a  A/«  niH  to  enter  a 
nonsuit,  on  the  leave  reserved,  because  the  deed  to  Wharffe,  and 
the  deed  tnm  him  to  John  and  William  Jacob,  were  improperly 
received  in  eridence. 

Miehardt,  Q.  C,  shewed  cause.  He  cited  Reet  v.  Waltera,  8  M. 
&  W.,  527 ;  Doe  Do$  Joeoh  v.  PAtZ/^t,  8  Q.  B.  168 :  Dot  v.  Keding 
11,  Q.  B.,  884.  ^  .  »  ^ 

McLennan  supported  the  rule. 

Deapkr,  C.  J.— I  am  of  opinion  this  rule  should  be  dischar|pBd. 
The  deeds  in  question  were  produced  on  behalf  of  the  plaintiff,  who 
claimed  the  estate,  and  who  was,  therefore  the  proper  person  to 
have  the  custody  of  them ;  and  they  came  from  the  hands  of  a 
person  with  regard  to  whom  there  was  some  evidence  that  he  was 
agent  for  the  former  owners  of  the  property,  and  parted  with  the 
deeds  in  affirmance  of  the  title  of  the  purchasers  from  them. 

In  Jacob  V.  Phaiiptf  Coleridge,  J.  observed  **  Evidence  of  the 
custody  from  which  a  deed  thirty  years  old  comes  is  given,  not  as 
a  ground  for  reading  the  instrument  for  or  against  a  party,  but  only 
to  afford  the  judge  reasonable  assurance  of  its  authencity,"  and 
in  Eees  v.  Watt&Pt,  Baron  Parke  said  he  rather  thought  it  was  for 
the  Judge  to  say  whether  a  deed  was  produced  from  the  proper 
custody  or  not,  and  that  the  court  could  not  interfere,  unless  they 
though  him  wrong.  Under  the  circumstances  proved,  which  I 
thinic  are  as  strong  as  in  Doe  Earl  0/  Shtwthury  v.  Kneeling,  we 
could  not  properly  grant  a  nonsuit,  and  I  see  no  sufficient 
reason  to  grant  a  new  trial,  in  order  that  Mr.  Boulton  might  be 
called  to  establish  facts  of  which  there  is  some  evidence,  and  the 
existence  of  which  the  defendant  has  not  ventured  to  deny. 

Per  cur. — Rule  discharged. 


CHANCERY. 


{RtporUd  hy  Tbomas  HoMnis,  Ifiiq.,  1I.A.,  BarrMtr-al'ZMW.) 

STiYBirsov  V.  Browv. 
rartntrt^AittgnmeiU  far  hen^  qf  ertditori—I^noer. 

Oua  puinvr  of  a  inflit«ntil«  firm  taM  bo  pow«r,  «ith«r  daring  tha  •zlstonoe  or 
after  the  dlmolntlon  of  «  imrtoenblp.  to  niAke  an  AMignment  of  the  property 
and  effects  of  the  flrm,  to  a  tnuteo  for  the  benefit  of  eredftors. 

The  bill  in  this  case  was  filed  by  William  Stevenson  against 
James  A.  Brown,  Hiram  Capron,  and  Matthew  Crooks  Cameron, 
setting  forth  that  the  plaintiff  and  the  defendant  Brown  were 
partners  in  the  firm  of  J.  A.  Brown  &  Co. ;  that  difficulties  had 


occurred  between  them ;  that  the  defendant  Brown  had  thereapon, 
and  in  consequence  of  the  alleged  inability  of  said  firm  to  pay  its 
debts,  made  an  assignment  of  all  the  partnership  stock  and  effects 
to  the  other  defrndants  as  trustees  for  the  benefit  of  creditors; 
that  plaintiff  had  protested  against  such  assignment,  but  that, 
nevertheless,  the  said  defendant  had  let  said  trustees  into  posses- 
sion and  had  ousted  the  plaintiff.  The  bill  prayed  that  the  assign- 
ment might  be  declared  void  and  the  defendants  restrained  fi^m 
acting  under  it,  and  that  the  partnership  might  be  wound  up  and 
a  Receiver  appointed. 

Hodgvu,  for  the  plaintiff,  cited  the  eases  refnrred  to  fai  the 
judgment  of  the  Vioe-Chancellor. 

MeMithad^  I^itgeraldf  for  the  defendants,  relied  upon  Foz  v. 
Rose,  10  IT.  d.  Q.  B.,  16,  and  Burchart  v.  Draper,  10  Ha.  458. 

Sp&aoob,  V.C— The  question  is,  whether  one  of  two  oo-partsers 
in  business  can  make  an  assignment  of  the  whole  effects  of  the 
partnership  to  trustees  for  the  benefit  of  creditors. 

No  English  authority  has  gone  this  length,  and  the  existence  of 
such  a  power  in  one  partner  is  not,  it  appears  to  me,  in  accord- 
ance with  the  principles  upon  which  one  partner  is  held  to  have 
authority  to  bind  his  co-partner  as  well  as  himself.  Such  author- 
ity is,  as  was  said  by  Lord  Wensleydale  in  JSbiet I  v.  NichoU,  6 
H.  of  L.  C.  417,  a  branch  of  the  law  of  agency,  and  it  was  con- 
cisely stated  by  him,  iHawker  v.  Bourne^  8  M.  ft  W.,  710,)  **  One 
partner  by  virtue  of  that  relation  is  constituted  a  general  acent 
for  another  as  to  all  matters  within  the  scope  of  the  partnership 
dealings,  and  has  communicated  to  him,  by  virtue  of  that  relation, 
all  auUiorities  necessary  for  carrying  on  the  partnership,  and  all 
such  as  are  usually  exercised  by  partners  in  that  busineas  in  which 
they  are  engaged." 

In  the  case  of  Fraeer  v  Meljead,  8  Gr.  275, 1  referred  to  several 
cases  where  the  dealings  of  one  partner  are  held  to  be  beyond  his 
authority  and  his  co-partner  not  affected  thereby.  The  English 
authorities  go  this  length,  that  one  partner  may  sell  partnership 
goods,  or  transfer  them  in  payment  of  a  debt,  and  in  one  case. 
Fox  V.  Hanbury  (2  Cox,  p.  446)  the  whole  of  the  goods  of  a  partner- 
ship were  so  transferred,  and  upon  trover  brought  against  the 
purchaser  the  Judgment  was  for  the  defendant  The  judgment 
was  given  by  £ord  Mansfield,  who  sidd,  "Each  (partner)  has  a 
power  singly  to  dispose  of  the  whole  of  the  partnership  effects." 
This  case  was  decided  chiefly  upon  the  frame  of  the  action. 

In  the  American  Courts,  however,  there  has  been  a  conflict  of 
decision  upon  the  point.  The  reasons  of  Chancellor  Walworth 
against  such  a  power  residing  in  one  partner  are  forcible  and,  I 
think,  conclusive.  After  enumerating  instances  of  what  a  partner 
may  do  he  proceeds,  Maven  v.  Uuteey  5,  Paige,  80,  **  All  these 
instances  of  authority,  as  well  as  that  to  make  negotiable  paper, 
flow  from  the  principle  that  each  is  the  agent  for  the  whole.  Bat 
for  what  is  he  such  agent  ?  For  the  purposes  of  carrying  on  the 
busittess  of  the  firm,  and  because  the  author!^  to  do  the  act  is 
implied  from  the  nature  of  the  business.  Now  a  transfer  of  all 
the  effects  of  the  firm  for  payment  of  its  debts  is  a  virtual  dissol- 
ution of  the  partnership.  It  supersedes  all  the  business  of  the 
firm  as  such.  It  takes  fh>m  the  control  of  each  all  the  property 
with  which  such  business  is  conducted.  The  purposes  of  the 
business  then  clearly  do  not  require  that  such  a  power  should  be 
implied.  What  other  reason  is  there  for  holding  that  by  the  con- 
tract of  partnership  it  should  be  inferred.  I  do  not  think  that 
the  principle  insisted  upon  is  a  true  one,  namely,  that  such  a 
transfer  is  only  invalid  when  it  operates  as  a  fimnd  upon  the  other 
partner,  when,  for  example,  it  is  made  against  his  wishes,  and  to 
give  preferences  which  he  is  unwilling  to  give.  It  strikes  me 
that  the  principle  upon  which  the  invalidity  of  the  principle  is 
established  lies  deeper.  I  consider  that  neither  during  the  exist- 
ence nor  after  the  dissolution  of  a  partnership  can  such  a  transfer 
be  made,  because  of  want  of  power  in  any  one  partner  to  make 
it.  A  direct  payment  of  money,  or  a  transfer  of  property  to  an 
acknowledged  creditor  is  an  admitted  and  a  neoessary  power  dar- 
ing the  existence  of  the  partnership.  We  probably  are  compelled 
by  authorities  to  go  so  far  as  to  say  that  it  is  a  necessary  surviv- 
ing power  after  a  dissolution  in  whatever  way  that  is  effected. 
All  that  is  requisite  to  test  the  transfer  is  the  amount  of  debt  and 
the  extent  of  the  fVind  assigned.  But  upon  the  assignment  of  the 
property  of  a  firm  to  a  trustee  a  complication  ef  duties  and  res- 
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ponsibilitiea  is  ihvolTed.  iln  agent  U  appointed  to  control  and 
dUpoee  of  the  whole.  The  capacity,  int^^tj,  and  industry  of 
another  are  brought  to  the  management  and  the  fitneee  of  the 
party  selected  is  judged  of  solely  by  one  member  of  the  firm." 

It  is  thus  well  put»  that  granting  the  authority  of  a  partner  to 
sell  the  whole  of  Uie  partnership  effects,  an  authority  which  seems 
to  have  been  upheld  In  the  Court  of  Queen's  Bench  in  this  Pro- 
Tince,  in  Fox  ▼.  Bm*^  10  U.  G.  Q.  B.  16,  still  it  is  going  mnch 
further  to  say  that  he  can  assign  to  a  trustee,  BuUhart  t.  Draper^ 
10  Ha.  468,  before  Sir  Page  Wood,  and  in  appeal  (4  D.  M.  &  0.) 
before  the  Lords'  Justices,  is  certainly  no  auUiori^  for  this  posi- 
tion. The  point  decided  was  only  this,  that  after  a  dissolution  of 
partnership  one  partner  has  authority  to  de  what  is  necessary  to 
carry  out  a  contract  made  during  the  partnership^-that  contract 
being  within  the  scope  of  the  partnership  businees.  This  case  is 
stronger  than  those  cited,  in  this,  that  the  plaintiff  in  express 
terms  dissented  from  the  proposed  assignment.  I  think  that  tiie 
defendant  has  exceeded  his  authority,  and  that  the  plaintiff  is 
entitled  to  the  relief  prayed  by  his  bilL 


COMMON  LAW  CHAMBERS. 
(Jl90rtal  hg  Btmna  A.  Habsisoi^  Sq.,  BnritltM^Lmw.) 
.  ExpAmn  Qlas f ,  nr  &■  MoDowald,  orb,  &o. 

JM  <ifeotti—(hnvejfQmeing  eharget^Qnu  Stat.  Ui^Ccap^Zi— Third  part^t  efatUMf, 

A.  bUI  ttuhi^tly  lotf  eonv«7«Bciiur  duurges  c«iiiot  te  nArrtd  to  Uxatfoa  1b 
X7pp«r  OuudA.    (In  re  Lemon  A  Peterson^  8  U.  C.  L.  J.,  186,  uph«ld.) 

V  the  bill  contain  any  ona  taxable  Item,  tlw  wlioie  bill  to  Uabto  to  taxatlOD. 

WtaMv  two  Mill  wwidaUTttMl  at  the  nmo  tini«^  the  one  betas  llv  the  ooete  of 
an  aMina  nf  .)|iM*t^w«.t^  m^  *%^  ^^^^  fc«  irir|timntT  fftttnillnf  t*  mH  "^  mo-i^pi^yi^ 
propertj,  parraant  to  a  power  of  nie  contained  in  the  mortoage,  both  blUi 
being  referable  to  a  written  statement  containing  an  item  **  SoUdtor^  ooet% 
$148."  HbU,  as  the  ^ectment  bill  was  taxable^  It  dnw  with  it  the  iinalnlac 
bill  (or  eoBTi^aaoitti  ehaisw). 

A  mortgagor  has  a  right  to  hare  a  taxation  of  the  mortgagees  sollettot's  bill, 
becanse  he  to  Uabte  to  paj  it ;  bnt  the  aot  in  no  wiqr  alters  the  rotation  between 
thesoUdtoraadhtocUcAt 

(Chambssi^  f ebn»*7  S8, 1868.] 

The  applicant.  Glass,  mortgaged  his  property  to  the  Tmet  and 
Loan  Company,  with  power  of  sale. 

Default  was  made,  and  mortgagees,  by  Mr.  Macdonald,  their 
attorney,  broneht  ^^o^^nt  and  then  sold  the  land  under  the 
power,  and  paid  the  sarplns  pnrohase  money  to  Glass,  deducting 
their  attorney's  costs  of  this  ejectment  and  the  ssle. 

Mr.  McDonald  sent  mortgagor  a  statement  of  principal  and 
iatereet  dne  on  mortgage,  and  an  item  for  sdioitor's  eoste  $148. 

Applicant  requested  an  acoount  In  detail  of  this  item,  and 
received  two  bills,  one  for  £10  14s.  7d.,  costs  in  the  ejectment, 
the  other  £20  12s.  8d.,  costs  of  exercising  power  of  sale. 

These  bills  he  recelTcd  in  March  last 

In  November  following,  he  obtained  a  snmmons  to  hsTO  the  blU 
taxed*  After  seYcral  enlargements  the  iommons  came  on  belbre 
Ha^ty,  J.,  for  argument. 

W.  £r,  Bum»  for  the  summons. 

&.  J,  Vtudooiugkiut  oontra. 

The  following  cases  were  cited  during  the  argument  t  Re  PhiU' 
potts,  18  Bear.,  84  ;  Re  Fyeon,  9  Beay.,  117  ;  HeDatoeon  j*  Bryan, 
28  Bear.,  606 ;  Re  Loiughhonm^k,  28  Beav.,  489 ;  Rt  Abbott, 
4  L.T.  N.  8.,  576 ;  Re  Begnald,  9  BeaT.,  269 ;  Re  Lemon  J*  Peiereon, 
8  U.  C.  L.  J.,  186. 

HAOAmtT,  J. — ^Before  the  passing  of  our  attorney's  act,  16  Yici 
0^,  176,  now  Gonaol,  Stat  U.  C.,  cap.  86^  the  applicant  would 
hare  had  no  such  remedy  as  asked*  because  no  sufficient  privity 
existed  between  him  and  the  mortgagee's  solicitor,  and  his  only 
oouree  would  haye  been  to  file  a  biU  lor  an  acoount 

But  sec.  88  of  Consol.  Stat.  U.  G.,  cap  85,  (taken  from  Imperial 
Aot  6  ft  7  Yic,  cap.  78,^  declaree  that  any  person  not  being 
chargeable  as  the  pnnoipai  party,  who  is  liable  to  pay  or  has  paid 
any  bill  to  the  attorney,  or  to  the  principal  party  entitled  thereto, 
the  party  so  paying  may  make  the  like  application  for  a  reference 
thereof  to  taxation,  and  in  like  manner  as  the  party  chargeable 
therewith  might  himself  hate  made,  and  the  same  proceedings 
shall  be  had  hereupon  as  if  such  applioaUon  had  been  made  by 
the  party  so  chargeable.    Section  89  of  the  same  aot  allows  the 


court  or  a  Judge  to  consider  any  additional  special  circumstances 
applicable  to  the  persons  making  the  appUeations,  although  they 
be  not  applicable  to  the  party  chargeable  with  the  bill.  Section 
40  empowers  an  order  to  be  made  on  the  attorney  to  deliter  to  the 
applicant  a  copy  of  the  bill,  on  paying  costs  of  copy. 

These  provisions,  under  the  name  of  **  third  party  clauses^" 
hare  made  an  important  change  in  the  law. 

I  consider  the  present  applicant  comes  clearly  within  their 
reach,  if  there  be  no  diffioulty  as  to  the  righit  to  refer  this  peculiar 
kind  of  charges. 

I  agree  with  the  judgment  of  my  late  lamented  brother.  Judge 
Bums,  in  Re  Lemon  f  Peterson,  8  U.  G.  L.  J.,  185,  that  a  bill 
exclusiTcly  for  conteyancing  charges  cannot  be  referred  to  taxation 
in  Upper  Canada. 

The  Imperial  Act,  already  cited  at  section  87,  gites  express 
power  to  the  Lord  Chancellor  and  Master  of  the  Bolls  to  oroer  a 
taxation  of  a  bill  **  in  case  no  part  of  such  business  shall  hare 
been  transacted  in  any  oourt  of  law  or  equity."  Our  statute  has 
no  analagus  provision,  and  merely  refers  to  business  done  by  any 
attorney  or  solicitor  **  as  such."  In  England  it  is  common  to  find 
a  petition  to  the  Chancellor  or  Master  of  Rolls  (when  no  cause  in 
court)  to  refer  in  a  case  exactly  like  the  preeent— (In  re  Abbott^ 
4  L.  T.,  N.  8.,  576).  It  has,  I  think,  always  been  our  practiee  to 
see  if  ike  biU  contained  any  one  taxable  item,  and  if  so,  then  to 
holdy  as  in  the  language  of  Park,  J.,  in  Smith  t.  Taylor,  7  Bing., 
268,  **  one  taxable  item  draws  into  its  Tortex  all  others  in  the 
same  bilL" 

I  have  had  some  doubts  as  to  my  poweer  to  reflr  the  bill  for  the 
costs  of  exercising  the  power  of  sale,  as  it  Is  made  out  separately, 
but  I  think  a  liberal  construction  of  the  rule  and  practiee  war- 
rants my  considerisqi,  that  although  on  separate  sheets  of  paper, 
and  headed  separately,  the  two  documents,  vis. ;  the  ejectment 
costs  and  the  power  of  sale  costs  are  referable  to  the  item  in  the 
statement  rendered  to  the  mortgagor,  **  solicitor's  costs  $148,  and 
so  I  may  consider  them  as  the  particulars  of  this  item,  and  that 
as  the  ejectment  costs  are  clearly  taxable,  they  must  draw  the 
other  charges  after  them. 

It  must  be  understood,  that  in  the  taxation,  the  principle  on 
which  the  bill  is  taxed  is  not  as  between  the  third  person  (rii. : 
the  applicant)  and  the  solieitor,  but  as  between  such  selicitor  and 
his  own  client     (See  1  Smith,  Ch'y  Prao.,  184.) 

It  is  also  to  be  noted  as  laid  down  in  the  same  work,  '<  that  if 
the  mortgagee  thinks  fit  to  pay  his  own  solicitor's  bill,  then, 
although  the  right  of  the  mortgagee  to  charge  the  taVL  amount 
against  the  mortgagor  is  left  open,  the  mortgagor  cannot,  as  of 
course,  open  that  settlement  as  between  mortgagee  and  his  soli- 
citor." The  mortgagor  would  not,  in  such  a  case,  be  without  a 
remedy,  for,  in  the  settlement  between  him  and  the  mortgagee, 
every  improper  payment  made  by  the  mortgagee  to  his  solicitor 
would  be  disallowed  as  between  mortgagee  and  mortgagor. 

This  language  is  taken  almost  v<r6a<tin  from  that  of  the  Master 
of  the  Rolls  in  Rxp.  Bignold,  9  Beav.  271.  The  Master  of  the  Rolls 
fturther  says :  *'  a  mortgagor  has  a  right  to  have  a  taxatioa  of  the 
mortgagee's  soUcitor'B  bill,  because  he  is  liable  to  psy  it ;  and  I 
have  often  had  occasion  to  say,  that  this  act  in  no  way  alters  the 
relation  between  a  solicitor  and  his  client ;  *  *  the  mortgagor 
ean90t  as  of  oouree,  open  that  settlement  (vii. :  between  mortga- 
gee and  his  solicitor)  and  say,  **the  matter  is  still  open,  for  the 
bill  has  never  been  settled  as  between  me  and  the  mortgagee's 
solieitor."  The  solicHor  bee  a  right  to  say,  '*  I  never  aeled  as 
your  solicitor ;  I  have  fairly  settled  all  matters  frith  my  own  client, 
and  am  not  liable  to  aocount  again  to  you."  I  also  refer  to  B^. 
F^eon,  9  Beav.,  118;  i&p.  GmUkOl,  1  PhitL,  581 ;  Miq^.  IHekeon, 
28  L.  T.  158;  MarshaU  on  Costs,  217;  218. 

I  therefore  direct  a  reference  of  these  bills  to  be  taxed  by  the 
Master  of  the  Court  of  Common  Pleas,  In  which  court  the  eject- 
ment suit  was  brought 

When  the  true  amount  properly  taxable  to  the  mortgagees,  as 
between  them  as  clients  and  Mr.  hlaodonald  as  their  solicitor,  is 
ascert^ned,  the  applicant  can  be  readily  advised  as  to  his  remedy 
for  any  amount  which  he  can  prove  has  been  unwarrantably 
retained  by  the  mortgagee. 

Order  accordingly. 
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EX. 


MONTHLY    REPERTORY 

COMMON  LAW. 

£dWABD8  and  AvOTHU  T.   SOUTHOATI. 


Contract — Litn — Shipping  agent — BUI  of  lading — LiabUiiy  m 

Trover, 

A  Bhipping  ftgent  baring  a  lien  on  the  bill  of  lading  of  gooda  he 
has  shipped,  may,  if  the  lien  is  not  satisfied  before  they  have 
reached  their  destination,  have  the  goods  brought  home  in  order 
to  retain  his  lien  ttpon  them,  and  is  not  liable  to  any  action  for  so 
doing. 


EX.  C. 


Bbgox  it  al  y.  Pabkimsoh. 


Contract — Implied  and  expreu  agreement. 

Where  A.,  a  proTislon  merchant,  agreed  with  B.,  a  ship  owner, 
to  supply  him  with  provisions  for  the  use  of  passengers  on 
board  his  ship,  with  knowledge  on  A.'s  part  of  the  purpose  for 
which  the  goods  were  destin^,  and  it  was  specifically  and  ex- 
pressly agreed  that  such  goods  were  guaranteed  by  the  seller  A. 
to  pass  the  survey  of  the  officers  appointed  by  the  East  India 
Company. 

ffeld^  in  error  on  bill  of  exceptions  that  the  express  guarantee 
that  the  goods  should  pass  such  survey  did  not  exclude  the  implied 
contract  on  the  part  of  A.  that  the  provisions  so  furnished  should 
be  fit  for  the  intended  voyage. 


EX.  Hou»  T.  Clask  ahd  AifOTBam. 

Practice — New  Trial — Surprise, 

A  party  to  a  cause,  who  has  not  been  called  as  a  witness,  cannot 
have  a  new  trial  on  the  ground  of  surprise,  in  regard  to  the  effect 
of  any  conversation  with  himself,  at  all  events,  if  he  admits  some 
conversation  to  have  occurred,  and  the  effect  of  it  is  not  necessuily 
decisive  of  the  case. 


EX. 


Wilson  t.  CHAEnuL 


Practice — Ejectment — HzecuHon — Habere  Jaeiae  poueteioner'^ 
Retaking  poeaeeeion  by  the  defendant. 

Although  when  an  execution  is  in  progress  the  court  will  enforce 
obedience  and  punish  resistance  to  its  prooess,  by  attachment,  for 
contempt,  and  when  possession  is  forcibly  retaken  before  the  writ 
is  returned,  will  allow  a  fresh  writ  to  be  issued ;  yet  when  posses- 
sion is  retaken  after  the  writ  is  returned,  it  will  not  interfere 
summarily  by  rule  or  order  to  enforce  re-deliveiy  of  possession. 


CHANCEBY. 


Y.  C.  8.  MoCULLOOH  T.   MoCVLLOOR. 

WiU — Conetruction — Legacg  to  a  eingle  woman  with  gift  on  her 

marriage, 

A.  {inter  dUa),  bequeathed  to  B.  (a  single  woman),  the  sum  of 
£8000  sterling,  "  the  interest  thereof  to  be  for  her  sole  and  sepa- 
rate use  during  her  lifetime,  and  while  she  continues  unmarried ; 
thereafter,  should  she  many,  the  principal  and  interest  to  go 
over  to  the  residuary  legatee." 

Heldy  that  there  was  a  gift  of  prindpal  and  interest  to  B.»  sub- 
Jeot  to  be  divested  on  her  marriage. 


V.  C.  8. 


lioTTus  T.  Maw. 


Specific  performance — Servicee  m  contideration  ofpromiee  to  begueatk 

— CodkU — ReoodKHon, 

A.  rendered  domestic  services  on  the  fidth  of  a  promise  by  B. 
that  he  would  compensate  her,  and  of  a  codidl  by  which,  in  pur- 
suance of  such  promise,  he  bequeathed  to  her  a  life  interest  in 
certain  houses.  B.  revoked  that  codicil  by  another  irUch  was 
duly  proved. 


Held^  that  it  appearing  that  A.  had  been  induced  to  render 
valuable  services  to  B.,  on  the  faith  that  by  so  doing  she  would 
become  entitled  to  the  benefit  of  the  trusts  created  in  her  Ikvour 
by  the  former  codicil,  the  testator  had  no  right  to  revoke  t)io  same, 
and  that  such  trusts  must  be  performed. 


Pabsons  v.  Hatwabd. 


M.  R. 

Pawtnerehip — Articlee — Term  of  gears — Continuation  of  butineta 
after  expiration  of  term — Account  of  profits — Notice  of  dUtolution. 

A  and  B  were  partners  under  articles  of  partnership,  which 
provided  that  the  term  of  the  partnership  should  be  seven  years, 
that  the  business  should  be  carried  on  in  the  name  of  B,  who 
should  reside  on  the  business  premises  and  act  as  managing  part- 
ner, and  that  at  the  expiration  of  the  partnership  the  assets 
should  be  realised,  sold  and  divided.  After  the  seven  years  had 
expired  the  same  business  was  still  carried  on  in  the  same  place 
and  under  the  same  style,  but  no  noUce  was  given  by  either  part- 
ner to  the  other  that  the  former  arrangement  was  to  be  considered 
at  an  end.  The  capital  of  A  sUll  remained  in  the  business.  In 
consequence  of  the  claim  made  by  A  to  the  whole  profits  of  the 
business  since  the  expiration  of  the  term,  A  filed  his  bill  for  a 
dissolution  of  the  partnerdiip  and  the  usual  acoounts  upon  the 
footing  of  the  partnership  deed. 

ffeld,  that  as  the  articles  required  that  the  partnership  assets 
should  be  realised  and  dlrided  at  the  expiration  of  the  partner- 
ship, B  ought  to  have  adopted  that  course  if  he  wished  to  deprive 
A  of  a  right  to  participate  in  the  fioiture  profits  of  the  business, 
and  not  having  done  so,  but  baring  allowed  the  business  to  go  on 
in  the  same  way  as  during  the  term,  the  profits  up  to  the  time  of 
the  sale  and  realisation  of  the  business  must  follow  the  same  rules 
as  those  prorided  in  the  articles,  and  that  the  accounts  ought  to 
be  taken  upon  that  footing. 

Where  a  partnership  business  for  a  term  is  carried  on  after  the 
expiration  of  the  term,  although  either  party  may  then  put  an 
end  to  the  arrangement  by  notice,  yet,  until  he  does  so  put  an  end 
to  it,  the  business  wUl  be  presumed  to  have  been  oarried  on  upon 
the  previous  footini^ 

BOOK   REVIEWS. 

Several  penodioals  aare^  before  us  for  notioe.  Wa  shall 
endeavour  to  review  them  in  our  next  anmber. 


APPOINTMENTS    TO    OFFICE,    AC. 

NOTARIIS  PUBLia 

DONAU)  GUTHRDB  of  Quvtoh,  GentiMOMi,  to  be  a  Noteij  PoMIc  in  Uimr 
(kowla.    (GaMtted  r^marr  »,  18e3.) 

0HARL88  BKHTRAX  OBDfl  of  Unday,  Weq^  Attanuy^t-Lnr,  to  ho  a 
Notary  Pabtie  In  Upper  (knodo.    (Qaaetted  Feb.  28, 1863.) 

WILUAM  HBNRT  WALKKB  of  Ottawa,  IGeq.,  Atior&ef«t-Lair,  to  bo  o 
Notary  Public  in  Upper  Oanada.    (Gasetted  VM>7^  18(8.) 

JOHN  BOWNBT  of  Toronto,  Bn.,  Attoraey-at-Law,  to  be  a  MotaiT  Pabite  la 
Upper  Oanada.    (GaMtted  Feb.  28, 1868.) 

raOMAS  JAMBS  FITZSlMMONfi  ofBroekrille,  Sn.,  toboa  Notaiv  PsbUc  la 
Umw  Canada.    (Gaietted  Feb.  28, 1868.) 

D.  MITOHBLL  MoDONALD  otTmAa,  In.,  Attoraej-a^lAW,  to  bo  a  NdflaiT 
Pobllo  in  Upper  Canada.    (Gawtted  Mareh  7, 1868.) 

WILLIAli  DAVB)  HAMMOND  of  WardsTIU^  Sn.,  to  bo  a  Notair  PabBo  in 
Upper  Canada.    (OaMtted  Maidi  7. 1863.) 

JOHN  MoGILL  GHAMBBBS  of  Smithes  IkUa,  bq^  to  be  a  Notaxv  PabLto  la 
Upper  Canada.    (Gaietted  Mardi  7, 1863.) 

PHILIP  MoKBNZIB  of  London,  Baq.,  Attonuy^tLav,  to  be  a  NotVT  PdUIo 
in  Upper  Oaaada.    (Gawtted  March  7, 1863.) 

OORONBBS. 

JOHN  BIGHAM,  liq.,  M.1).,  AaMdato  Ooronar  ftr  the  United  Ooimlta  of 
Hnion  and  Bnue.    (Gaaetted  Maitb  7, 1863. 

TC  CCRRE8PCNDENT8. 

T.  S.— A  Ouu  Co.  W^M.— M.P.  (London)^— Under  '*  Btrlaion  Conrta" 

A.  M— Yonr  oommnnicatton  most  be  addreeiod  to  the  Editors  of  the  Law 
Jcunwi^  and  eo  pubUahed  by  no.    In  its  present  sb^w  we  can  malta  no  oae  of  it. 

iQHid  Fatuus.— Too  lato for  thiinamber.    Will  reoeiTO attantioa  la  oar  aozt. 

Brms^BoetlYed,  bat  too  lato  for  pnmit  la  nie. 
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1«  RrlHy  ••VMVM* 

2.  SatonUy ..... 
9k  tUNBATo..;. 

fS^a^' 

S  SUNDAY. 
1hi«8diQr  <....* 

18.  W04iMid(ij» 

ir.  8imi>AT..M. 

la.  Mondaj  ^.^ 

19.  IfdMdst' ...... 

22.  FiidA7....M.M 

28.  SatordAT...... 

SA*aUNDAT..«. 
Itt.  Stondfty........ 

1^  Tntwliy  ««... 
S7.  VediuMAy .. 
n.  Tkoradai^  .— 

80L  Satarday 

8L  BUliJUr 


LMt  tfay  ftr  ttotl«»  to  Oo.  of  uppot.  oTOhaMiitr  fldlool 

Artlcleiy  Ao.,  to  be  left  with  Soeratory  of  Iaw  Socto^. 

4lA  AiMsy  oft§t  abtHsr, 

Ohanoecy  filttingi  BelleTttlo.    Last  day  notloa  for  BrockYlUo. 

ObafDOMry  Hoarinf  1?0rfli  ondtt 

JBagation, 

MMetyfllilfBgtKliigrtohi.   laa«  ^  Mtfw  IbrTHtaiM. 

Laatd«z  iv  mttIm  for  Ooanty  Oonrt. 

m  mmdap  aftiar  JboOitlkm. 

Xaatar  Vana  Mfliis. 

Okane^ry  Btttlhgv  BMeltTflla.   Lit«t  day  notiM  for  ObnwalL 

Papor  Day,  Q.B. 

Paper  Dayf  CP.    Declare  for  Oounty  Ooort. 

IF^AuMfaf.    Qiia«a*aBiBlMay. 

Pi(p4r  Day,  QJB- 

Fafwr  Day,  aP.   Cbanetfy  Bilttafli  OttMnu 

PapteDay,  ((.B. 

Paper  9»y,aP.     [A— ii  Boli»«adforO».Ot.  toiwy^Ta^ftP. 

Xaator  Term  ends.    Lait  day  for  Court  of  BotIs.  flnally  to  rer. 

2niM|y  iMfiiMly* 


BUSINEM    NOTICE. 

Artofit  fiwIeMed  tothe^ropHdon  ofihUJofwmaL  art  requuted  to  remtmber  that 

JUonttjt9,JSmrri$tfor  oMIedttMi  and  Octf  Ally  ajn-efeiptWmttMM  leflb«*«eai 
•aveoMtt. 

li«MtaM»MM|MMf  MTdtfjoAiertM^  fo  ^HHait  flUm  <e>WT*tf  fJtofr  CTihNllf  ii^iweei 
wMflA  ore  oerir  Aeomr. 

Ncmthattk€u$^f^ibw8<^theJomrnaiUiogenenUfadmiU«dtUwe^ 
rmtMaiUtdeapeetthttfkePnifuikmainaatl^ 
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QUEEN'S  COUNSEL. 

tn  tveiy  pro(feMiofi  theM  sm  rewards  of  merit  rxior^  or 
lete  milMitttntial.  These,  spar  ^en  to  ftetioxr ;  ftttd  so'  ki^g 
80  the  feirardf  are  honestly  dSstrihated,  iSbe  effect  Ti]^tt  the 
whci6^  pifofwsioii  fB  good* 

By  Btatare  ueii  are  ^fflroreht  j  some  havd  grater  utetrtaf 
totit%  tSmn  others;  (M>me  have  mote  judgment  than 
diherB  ^  some  hal^  a  keenef  sense  of  honof  than  othenr; 
eome  hate  a  greater  ahlfity  to  please  tham'  bfbets;  soiiie 
afe  hettei^  speakiBis  than  otherS'^^itt  a  irord/  stmte  by  nattiM 
are  gilted,  white  o&eM  arto  ttegleoted. 

In  Ho  profession  can  a  dnllard  attain  real  saccess ;  and 
yet  some  men,  diongh  not  brighti  may,  in  certain  professions, 
attain  marked  distinction,  who,  in  other  professions,  wonldf 
hye  and  die  in  oDSciicity. 

Some  men  arfr  adEaptdl  fbr  dhinity^^othetis  fbr  medioine 
-''Others  Ibr  hw-^the»  fbr  no  leanied  profbsricm  1l^hat« 
erer.  The  ehbiie&  bf  profession,  thenfbre,  id  one  of  etetiomr 
moment.  A  wrong  step  taken  at  th^  start  oflita  plJ^iM* 
such  a  mistake  that  a  whole  Itfttime  is  not  long  enotigh  to 
lectily  it. 

In  no  pirofession  is  tme  merit  better  appreeiiated  by  thef 
ptibfic  tfum  that  of  the  law.    A  deserving  man^  in  spite  of 


adverse  circumstances,  by  dint  of  energy  may  raise  himself 
as  high  as  he  pleases.  If  be  has  the  tme  ring  he  is  suVe 
to  be  appreciated.  The  converse  is  also  trae.  A  man 
unfit  for  the  profession  of  the  law  can  not,  in  general,  be 
forced  into  greatness;  or  if  so  forded,  soon  fiills  to  the  l^el 
which  natnre  demgned  for  him ;  all  the  titles  in  the  world 
will  not  make  him  a  great  lawyer,  if  ilat«re  has  set  tipoil 
him  the  stamp  of  mediocrity. 

The  profession  of  the  law  may  be  divided  into  two 
branches— the  attorney  oi*  8ollcttoif>  and  the  barrister  or 
advocate.  In  this  paper  we  are  more  paftibtdairfy  conceffied 
With  the  latter. 

The  qualifications  6f  k  successfiil  barristei^  tt^  inahy. 
He  must  be  quick— HM)Utageott8—Hlecided — inteifigeiit— 
^dil-infotihed.  fie  must  have  good  66mmt)n-sense,  Versa- 
tility and  ability  tb  please.  He  mtlst  bs  abte  to  etprioss 
Ms  ideas  with  deatness  and  a](»prdptiatenedS;  fie  ttitist  bd 
renfy  fbr  any  And  evety  emergency-^-eqpolal  t6  an^  and 
every  oddasidh. 

Sfany  eAter  tbe  profMlOfii  thinking  tixemsdves  fitted  t6t 
the  bar,  btit  soon  learn  dthet  that  they  hate  oterrateid 
themselves,  br  tmdelrtated  wftt  ii^  requiredt  bf  thetn;  Many 
arb  called,  but  few  choiseh  for  real  sucbbis.  £stamine  thode 
i^ho  have  sm^bbbded,  eom|^are  ttibm  ^th  tbose  irho  havb 
failed,  and  the  "  rbasons  why ^  will  be  milde  lipparbnt  to 
the  humblbst  ba;^ity. 

Connectlbn  in  £ngland  U  sbnielihiiig  i  tn  6ai&ada  it  la 
nothing.  A  matt  with  us  must  sticceed  ii^ou  his  b#n  merits, 
and  not  on  those  of  his  friends  0¥  ^latives.  He  mtcst  either 
sink  or  swim.  If,  buoyed  up  with  the  aid  bf  siingtdne  tak4 
powerful  friendur^  he  vbnture  into  deej^  #atb]l,  do  Ibh^  aii 
sustained  by  tkettli  he  vHH  appear  to  do  as  ilhall  ni  (Xheid 
whb'swim  without  ituch  aids,  but  the  mbmetnt  the  aMs  ar« 
withdrawn  he  sinks  to  sWim  no  ttnt^te. 

In  England  thbte  are  many  prises'  fbr*  Mb  aidVobates. 
In  Quhtda  file  prizes,  though  nbt  so  nkiniy,  iM  not  to  bb 
Aspiseil.  Bib  leanied  prof^bfons  ft  ib^  oolbttjr  represeht 
the  ikristbiMoy  of  fntellebt.  Lawyers  nrb  to  bb  fotthd  yetf 
by  year  ooiispiotfoub  ia  paifisment,  bither  tig  i^kifsin  of  thb 
gorernment  of  bf  thb  opposition.  In  nlH  sbotifar  ssieAAliea^ 
of  a  delibenttihre  bharactei^  lawyer^  b)!e  preSminbnt.  Thbtr 
ability  to  ezpiM  theit  ideas^  in  a  manner  to  bb  nndbi^tood 
by  t&flfiy  ftHbw-men  is  the  great  secret  bf  theff  suebbssi 

The  substatttial  prizes  in  thisf  oolbny  a(re— ju^eAtps  of 
the  superibt  and  infbrior  oouria^-^Httbim  prosebutoiisihSps^ 
b^ywii  Attortoeysldps.  Thesb  M  the  gilt  bf  fhb  govem- 
menf  fbr  the  time  b^g.  The  iMSabstantiaf  prise  is  that 
of  a  Queen's  counsdship.  This  is  also  fai  the  gift  at  titb 
government  foi^  thb  time  being.  Tbe  real  prise^-^oi^ 
substantiiil  thaii  aH  bthets— -is  that  of  ptiblib  confidence 
and  publfo  support. 
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EzperieD(^e  haa  proved  that  gOTernment  appointments 
are  rarely  for  merit.  Sometimes  by  accident  rather  than 
design  goyernment  may  appoint  the  right  man  to  the  right 
place;  bat  the  reverse  of  this  is  too  often  the  case.  Poli- 
tical subseryiency  is  too  often  the  qualification  for  place 
and  power.  The  leprosy  of  politics  appears  to  insinnate 
itself  into  eveiy  branch  of  the  human  economy,  where 
appointments  are  vested  in  what  are  called  free  govern, 
ments. 

So  far  as  legal  appointments  in  Upper  Canada  are 
conoemedi  great  responsibility  is  thrown  apon  the  attorney- 
general  for  the  time  being.  Upon  his  advice  saoh  appoint- 
ments are  made.  In  his  hands  is  the  power  of  elevating 
or  depressing  the  standard  of  his  profession.  He  is,  in  a 
measure,  its  guardian.  If  the  power  vested  in  him  be  used 
with  a  single  eye  to  the  public  good,  he  will  receive  the 
approbation  of  all  well-meaning  men,  no  matter  what  thdr 
political  creed  or  political  affinities.  But  if  used  to  reward 
political  partisans,  or  to  honor  private  friend»— other  things 
not  being  equal — ^the  disapprobation,  if  not  tiie  execration, 
of  all  thinking  men  will  be  the  consequence.  Fortunately 
for  Upper  Canada  our  attortffcys-general  hitherto,  though 
in  some  thingp  blameable,  have  not  been  recreants  to  their 
trust.  The  present  attorney-general  also  has,  so  far  as  we 
can  judge,  to  the  best  of  his  ability  discharged  his  respon- 
sible trust,  but  has,  we  fear,  in  some  things  yielded  too 
much  to  the  claims  of  party  and  otiier  outside  pressure. 

On  this  occasion  we  shall  make  no  reference  to  his  judi- 
cial appointments.  We  are  not  prepared  at  present  either 
to  sanction  or  to  condemn  them.  We  have  too  much  res- 
pect for  the  Bench  in  all  its  gradations  to  speak  lighUy 
of  those  who  hold  judicial  appointments.  We  prefer 
rather,  hoping  for  the  best,  to  give  *  &ir  trial  to  eveiy  man 
who  receives  such  an  appointment. 

But  with  anotiier  class  of  appointments  we  hesitate  less 
to  deal.  The  appointment  of  Queen's  Counsel,  though  of 
no  real  value,  has  hitherto  been  looked  upon'as  something 
worthy  of  acceptance.  So  long  as  conferred  upon  worthy 
men,  and  worthy  men  only,  it  has  been  esteemed  an  honor- 
able appointment.  Of  late  years,  however,  even  its  fictitious 
value  has  fallen.  With  multiplication  comes,  deterioration. 
The  appointments  have  been  too  freely  bestowed,  and  the 
result  has  been  that  the  standard  of  value  is  much  lowered. 

A  Queen's  Counsel  ai^hi  to  mean  an  advocate  who,  by 
real  ability,  has  attained  such  a  position  in  the  foremost 
ranks  of  his  profession  as  to  entide  him  to  special  distinc- 
tion. No  lawyer  springs  to  a  fiune  in  a  day,  so  that  some 
standing  at  the  bar  is  usually  the  incident  of  a  foremost 
advocate,  but  not  his  qualification  for  the  ajq^ntment 
There  should  be  no  confusion  between  the  incident  and 
the  actual  qualification.  To  make  a  man  a  Queen's  Counsel 


merely  because  of  old  standing  at  the  bar  if  otherwise  onfo 
would  be  absurd.  So,  respectability  is  an  incident  No  man 
should  be  appointed  a  Queen's  Counsel  unless  a  maa  of  kosor 
and  of  respectability.  But  it  does  not  follow  that  erery  ou 
of  honor  and  respectability  should  receive  the  appoiDtmenL 
Respectability  is  only  one  of  the  incidents,  and  not  toy 
more  than  age  the  qualification.  The  sole  qTulificitioD 
should  be  merit.  This  and  this  alone  should  be  the  motlTe 
for  the  appointment. 

In  England  the  appointments  are  usually  conferred  upon 
the  leaders  of  the  bar  in  the  different  courts,  and  on  the 
different  circuits.  In  hat  long  before  the  exeoatire  makes 
the  appointment  the  profession  know  that  it  will  be  made. 
The  consequence  is  that  the  appointment,  when  made, 
takes  no  one  by  surprise.  All  are  prepared  ibr  it;  and, 
when  made,  all  endorse  it.  But  when  i^^poiDtmeato  an 
made  which  take  the  profesnon  wholly  by  smprue,  iihm 
is  something  wrong. 

Becentiy  no  less  than  ten  gentiemen  were  i^poioted 
Queen's  Counsel  in  Upper  Canada.  Burner  bsd  it  thit 
ihe  appointmenss  were  on  the  tapi$  some  time  before  thej 
were  made  j  and  rumor  foretold  oorreolly  the  appoiatiMot 
of  one  or  two,  but  was  sadly  at  ibult  ms  to  the  reoiioder. 
All  the  men  appointed  are  respectable  men — some  of  iben 
aro  old  men ;  but  all  are  nol  qualified.  The  Aitoney- 
Qeneral  has  evidentiy  yielded  too  much  to  presore.  Tbe 
consequence  has  been  in  the  q>pointment  of  some  Deo, 
whose  appointment  has  been  a  surprise  to  eveiy  bodj,  u 
not  to  themselves. 

It  is  not  for  us  to  particularise.  It  would  be  in^idioiis 
for  us:to  do  so.  No  good  would  come  of  it  Tbe  appoio^ 
ments  are  made  and*the  mischiof  is  done.  Jndgiog  ^ 
what  the  Attorney-General  has  done,  the  only  tUog  ^ 
which  we  wo)ider  is,  that  while  he  was  about  it,  he  did  sot 
appoint  every  man  at  the  bar — ^whether  he  ever  held » 
brief  or  not — a  Queen's  Counsel,  and  so  practically  dflttioj 
the  titie  whioh^  we  are  sorry  to  say,  he  has,  unwittiogiy  oo 
doubt^  done  so  much  to  degrade.  The  standard  be^ 
he  took  office  was  too  low.  He  has  made  it  still  lower; 
and  a  few  steps  farther  in  a  downward  direction,  and  tM 
titie,  instead  of  being  a  mark  of  ability,  will  be  that  of 
mediocrity,  if  not  of  notiiingness. 

In  matters  where  a  fair  exercise  of  judgment  is  requited 
there  should  be  no  bias.  We  venture  to  assert  that  H^ 
Attomey-Gteneral  had  exercised  his  judgment  in  the  eon* 
templated  appointments,  free  from  theinflnenoe  of  polities 
support,  private  friendship,  and  other  such  consideiatioDfl) 
the  result  would  have  been  very  different.  We  cannot  m] 
that  he  has  been  controlled  solely  by  political  influeooe, 
for  he  haa- appointed  men  of  all  politics.  We  cannot  eej 
that  he  has  been  controlled  solely  by  private  friendahip) 
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for  lie  has  appointed  men  of  whom  he  knew  little  except 
by  reputation.  We  cannot  say  that  he  has  been  oontrolled 
fiolely  by  a  reepeot  for  old  age,  for  he  has  appointed  young 
as  well  as  old  men.  But  we  do  say  that  these  bastard 
elements  more  or  less  enter  into  the  list  of  his  appoint* 
ments,  and  that  some  men  appointed  have  no  claim  to  the 
appointment,  beyond  one  or  other  of  these  bastard  titles. 

We  know  how  difficult  it  is  under  our  present  form  of 
government  for  men  in  power  to  be  governed  solely  by  a 
eense  of  right  and  merit.  Expediency  too  often  usurps 
the  place  of  right.  Both  in  England  and  in  Canada  expe- 
diency Ib  doing  much  to  lower  the  standard  of  the  bar,  if 
not  of  the  bench.  The  &ult  is,  perhaps,  not  so  much  that 
of  the  Chancellor,  in  England,  or  Attorney-General,  in 
Canada,  for  the  time  being,  as  of  the  system  of  government 
which  renders  it  necessary  for  these  officers  to  make  sacri- 
fices. The  result,  however,  is  none  the  less  pernicious— 
Bone  the  lees  deplorable— none  the  less  to  be  deplored. 


THE  LATE  MR.  JUSTICE  CONNER. 

The  Cafyobda  OageiUf  under  date  Slst  January  last, 
announced  that  His  Excellency  the  Qovemor-Oeneial  had 
been  pleased  to  appoint  Skeffington  Connor,  LL.D.,  to  be 
a  Puisne  Judge  of  Her  Majesty's  Court  of  Queen's  Bench 
for  Upper  Canada,  in  the  room  and  stead  of  the  Hon. 
Bobert  Easton  Bums,  then  lately  deceased. 

The  announcement  was  weU  received  by  the  many  well- 
wishen  of  the  learned  gentleman  who  had  thus  been 
honored.     Bright  hopes  were  entertained  for  his  future. 

He  took  his  seat  on  the  bench  during  Hilaiy  Term  last. 
He  presided  at  the  assizes  for  the  County  of  the  City  of 
Toronto,  which  opened  on  the  16th  March  last.  He  then 
opened  the  assiKes  for  the  United  Counties  of  York  and 
Peel,  on  the  13th  April  last;  and  on  the  2dth  April  last, 
during  the  sitting  of  the  assises,  after  a  few  days'  indispo- 
flition,  breathed  his  last. 

Those  who  were  intimately  acquainted  with  him  were 
aware  that  ever  since  his  elevation  to  the  bench,  his  health 
was  precarious;  but  none  suspected  that  the  day  of  his 
death  was  so  near  at  hand.  Owing  to  his  recent  elevation 
to  the  bench,  he  did  not  appear  to  advantage  as  a  Judge. 
It  requires  time  to  make  a  Judge  of  a  barrister,  however 
able ;  and  Dr.  Connor,  ere  he  had  made  himself  at  home 
in  his  new  position,  was  hurried  off  to  eternity — a  warn- 
ing to  all  of  the  uncertainty  of  life,  and  of  the  folly  of 
setting  hopes  or  affections  on  things  terrestrial. 

He  was  not  an  old  man  at  the  time  of  his  death.  He 
was  born  in  Dublin,  in  1810 ;  entered  Trinity  College  in 
1824,  and  graduated  at  the  same  insUtu);ion  }n  1830.  In 
IbSO,  he  married  Blisa  Hume,  the  sister  of  Mra.  Chancellor 
Blake,  and  in  1882  came  to  Canada.    For  two  years  he 


lived  in  Orillia.  Tired  of  country  life,  he  returned  to 
Ireland,  resided  a  short  time  on  the  continent,  and  in  1838 
was  called  to  the  Irish  bar.  In  1842,  having  returned  to 
Canada,  he  was  called  to  the  Upper  Canadian  bar,  and 
entered  into  partnership,  in  the  practice  of  the  law,  witb 
his  brother-in-law,  Mr.  Blake,  and  the  present  Mr,  Justice 
Morrison.  In  1849,  he  revisited  Ireland,  and  had  conferred 
upon  him  by  his  alma  mater  the  degree  of  LL.D.  In  1850, 
upon  his  return  to  Canada,  he  was  elected  a  bencher  of  the 
Law  Society,  and  was  appointed  a  Queen's  Counsel.  In 
1856,  he  was  elected  a  representative  in  the  Legislative 
Assembly  for  South  Oxford,  and  thenceforward  devotedl  so 
much  of  his  time  to  politics,  that  he  to  a  great  extent  lost 
his  practice.  In  1858,  he  was  appointed  Solicitor-General 
for  Upper  Canada,  which  office  he  held  only  for  a  fbw  days, 
owing  to  the  defeat  of  the  government  of  which  he  was  a 
member. 

Dr.  Conner  in  manner  was  courteous,  though  at  times 
bitter.  He  was  an  able  advocate,  and,  had  he  attended  to 
his  profession,  to  the  exclusion  of  politics,  might  in  the 
course  of  time  haye  earned  for  himself  a  comfortable  com- 
petence. Of  late  years  his  ^nper  was  not  improved,  owing 
to  the  progress  of  disease  of  some  kind,  to  which  he  ulti. 
mately  succumbed. 

We  feel  a  delicacy  in  pronouncing  an  opinion  upon  his 
career  as  a  judge,  owing  to  the  fiiot  that  it  was  so  short, 
and  owing  to  the  fact  that  he  is  no  longer  living ;  but  if 
the  truth  must  be  told,  we  have  no  hesitation  in  saying 
his  friends  were  disappointed.  Had  it  pleased  Providence 
longer  to  spare  his  life,  he  would  probably  have  iqyproved| 
and  become  an  able  Judge. 

In  private  life  he  was  much  esteemed.  He  was  gener- 
ous to  a  fault,  and  hospitable  to  all  with  whom  he  was 
acquainted.  His  death,  so  soon  afUr  his  elevation  to  the 
bench,  has  cast  a  gloom  over  a  large  circle  of  Mends,  whose 
fond  hopes  have  thus  Ifeen  de8tr9yq4* 


MR.  HALLOWELL'S  DIGEST  Qf  ACTS. 
We  published  in  the  last  number  of  the  Lau>  JoumaM 
a  Digest  of  adts  passed  during  the  ycfirs  1860, 1861,i  and 
1862,  which  repeal,  amend,  vary  or  affect  the  Consolidated 
Statutes  of  Upper  Canada,  We  publish  in  this  number 
a  continuation  of  the  Digest,  which  embraces  acts  passed 
during  the  same  years  affecting  the  Consolidated  Statutes 
of  Canada.  The  compiler  is  Mr.  J.  S.  Hallowell,  student- 
at-law,  who  has  already  made  himself  favourably  known  to 
our  readers  through  the  columns  of  the  Law  Journal, 
So  far  as  we  have  been  able  to  judge,  we  can  say  the  com- 
pilation is  an  accurate  one,  and  all  must  admit  it  is  a 
useful  one.  It  is  difficult  to  keep  up  with  the  work  of 
legislatiop  in  Canada.    The  amending,  altering,  repealing^ 
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f9-6Daoting|  and  chopping  of  eTory  kind  is  well  oaloolated, 
in  Ae  afaeenco  of  some  such  aid  as  that  of  Mr.  Hallowell's 
compilation^  to  oonfose  if  not  tp  mislead.  Few  men  in 
]^^ctioe  haye  either  the  time  or  the  inclination  year  by 
year  to  note  the  effect Jof  each  session's  legislation.  To  all 
such|  Mr.  H^oweU's  Digest  will  be  of  mnch  Talue.  And 
we  are  glad  to  learn  thai  he  has  been  indaced  to  haye  it 
imblished  in  pamphlet  foirm*  It  is  for  sale  by  Jtfessrs. 
W.  G.  Chewatt  &  Co.,  and  cither  law  booksellen  in  Toronto. 
Price  25  cents. 


DIYISION  COURTS. 

A  bill  is  now  before  Parliament  to  enable  judgment 
creditors  in  Diyision  ConrtSi  U>  attach  debts  due  their 
judgment  debtors,  pioyided  the  amount  of  such  debts  be 
within  the  jurisdiction  of  such  Diyision  Courts.  It  is 
introduced  by  Mr.  Hooper,  yid  is  as  follows  : 

BILL. 
A^  Jd  re^gpiecimg  Hfi  Altaehmmi  qf  JMds  in  Dmikn  O^ntU: 

Her  M^jestyy  by  and  with  the  adriea  and  eansanl  of  the 
L^gulatiye  Council  and  Assembly  cf  Canada,  enacts  as  follows ; 

I.  Any  party  who  has  had  an  execution  in  apy  DiviBion 
Court  returned  nuOa  bonOf  eiih(M  as  to  the  whole  amount  or  as 
to  parti' may  obtain  lirom  the  Clerk  nn  order  that  all  debts 
owing  by  or  accming  from  any  person  or  persons  to  the  judg- 
ment debtor,  of  amounts  withm  the  jurisaiction  of  a  Diyision 
Court  shidl  be  attached  to  answer  the  judgment. 

II.  In  case  the  Judge  be  satisfied  upon  application  on  oath 
Qiade  to  him  by  the  party  in  whose  fayor  a  judgment  has  been 

S'yeh,  or  be  satisfied  by  other  testimony  that  saoh  party  will 
\  i^  danger  of  losing  the  amount  of  the  jadgmeat  if  compelled 
to  wait  unt^l  the  retmm  of  the  execution  before  such  order  is 
obtained,  he  may  direct  the  order  to  issue  at  sach  time  as  he 
thmksfiil. 

PBOCUDINOS  AOAINST  OAaKISBOS. 

in.  The  parson  to  or  fieom  whom  such  debts  are  owing  or 
aceruiug  is  hereinafter  called  the  garnishee,  and  seryice  on 
him  of  the  order  or  noUoe  thereof  to  him  in  such  manner  as 
the  Judce  directs,  shall  bind  such  debts  in  his  hands. 

lY.  The  order  shall  be  for  the  garnishee  to  appear  before 
the  Clerk  of  the  Diyision  Court,  within  whose  diyision  the 
ffamishee  resides,  at  his  office,  on  some  day  to  be  appointed 
in  the  said  order ;  and  the  said  order  shall  be  seryed  on  such 
ffamishee,  and  if  the  gamiahee  do  not  fi)rthwith  paj  the  amount 
one  by  him,  or  an  amount  eqaal  to  the  judgment  debt,  and  do 
not  dispnte  the  debt  due  or  mimed  to  be  due  from  him  to  the 


judgment  debtor,  or  if  he  dp  not  appear  before  the  Diyision 
Court  Clerk  named  in  the  order  at  ms  office,  on  the  day  ap- 

Kinted,  then  such  Clerk,  on  proof  of  tiie  seryice  of  the  order 
yingbe^  made  four  days  preyioua,  may  issue  execution  out 
of  the  Diyision  Court  of  the  aiyision  in  which  such  garnishee 
resides,  to  leyy  the  amount  due  from  such  garnishee,  and  the 
baiM  to  whom  such  writ  or  execution  is  dirsfitod  shall  be 
thereby  authorised  to  leyy^  end  shall  leyy  the  amount  mentioned 
in  the  said  execution  towards  satisfaction  of  the  judgment 
debt,  together  with  the  costs  of  the  prooeeding  to  be  taxed, 
and  his  own  lawful  fees ;  but  if  the  garnii^hee.  disputes  his 
liability,  the  judgment  creditor  shall  be  at  liberty  to  proceed 
against  the  garnishee,  according  to  the  practice  of  the  said 
Diyision  Courts,  for  the  alleged  debt  or  for  the  amount  due  to 
the  judffment  debtor,  if  Iqss  than  the  judgment  deb^  aqd  for 
costs  of  suit. 


y.  Payment  made  by,  or  execution  leyied  upon  the  garnishee 
under  any  such  proceeding  as  aforesaid,  shall  be  a  yalid  dis- 
cha^  to  him  as  against  the  judgment  debtor  to  the  amount 
paid  or  levied,  idthough  the  proceeding  should  be  afterwards 
set  aside  or  the  judgment  reyersed. 

YI.  There  shall  hd  kept  at  the  seyeral  ofllces  of  tiie  Clerks 
of  the  Diyision  Courts  a  Debt  Attaehment  Book,  and  in  such 
book,  entries  shall  be  made  of  the  attachment  and  prooee^ngs 
thereon,  with  names,  dates  and  statements  of  the  amount 
reooyered  and  otherwise ;  and  the  mode  of  keeping  such  books 
shaU  be  Uie  same  in  all  the  offioes»  and  the  oopiea  of  any  entries 
made  therein  may  be  tiUteu  by  any  person  upon  application  to 
the  proper  officer. 

YII.  The  costs  of  any  applieation  for  an  attachment  of  dM 
under  this  Act,  and  of^^any  proceedings  arising  frqos,  or  insl- 
dentfd  to  such  application,  snail  be,  in  the  discretion  of  the 
Judge,  subject  to  any  general  rules  that  may  be  made  in 
refermce  thereto* 

YIIL  This  Act  shaU  be  read  a#  if  U  formed  part  of  the 
Diyision  Courts  Act. 


DIGEST  OF  ACTS  PASSED  DURHCQ  SESSIONS  OF 

1860-1-2. 

WHKS  WMfBAL,  JJOK^rAXV  OR  A3mCf,  OOHSOUDAnn  fffATVnS, 

fOR  CANADA. 

<J^  ^  S.  Halmihu,  Shtdmt-ut^w.) 


Imperial  Aet  t  ft  4  Vie.  o.  86,  p.  xix,  fte-Unlcn  cf  Upper  Canada 

and  Iiowsr  Cans«i^  yids  28  Vic.  c  ^l. 

OcB.Bta!t  a 

c.  1,  s.  20,  p.  4,  aoceptanoe  hj  a  m«mher  of  LsgidatiTt 

Ooundl  of  dfioe  of  Speaker  act  to  yaoato  his  seal,  rcpsalei 

by  28  Vis.  0.  8,  s.  1. 
c.  1,  8. 24,  p.  6,  Gorernor  to  appoint  Spsaksr,  repealed  by  23 

Yic.  o.  8,  s.  1,  s.  2  in  lieu  thereof, 
cl,  soh.  A,  p.  9^  Electoral  DiTision  of  Trenti  lide  28  Tie.  c 

89,  8.  5. 
e.  1,  soh.  A,  p.  0,  Electoral  Diyirion  of  Cataraq^  yHe  28 

TiOf  c.  89,  s.  & 
c.  2,  B.  8^.  X2,  Electoral  DiTieion  Ci^  of  Qaebce,  ainended 

bj  28  Yie.  e.  1,  s.  1,  and  yide  s.  4,  T. 
c  2,  s.  4,  p.  18,  Eleetorsl  Diyision  City  of  Blsntrea),  asMndsd 

by  28  Vic.  0.  1,  s.  2^  and  Tide  s.  4. 
c.  2,  s.  8,  8ub-8. 18,  p.  10,  North  lUding  of  Waterloo,  amended 

bj  28  Vic.  c.  40,  s.  1. 
c.  2,  8.  9,  sab-s.  8j^.  17,  Electoral  DiTision  Oi^  of  Toronte^ 

amended  by  28  Vie.  c.  1,  8.  8,  and  Tide  s.  4,  6. 
c  8,  s»  4,  sub-s.  4,  p.  20,  aeeeptaaee  by  a  member  of  Legis- 

latiye  Goonoil  of  offioe  of  Speaker  i|ot  to  yaci^  bis  seaV 

repealed  by  28  Vie.  o.  8,  b.  1. 
c.  8,  8.  9,  p.  21,  80  mnoh  of  this  seetion  as  relates  to  each 

o^oe  repealed  by  28  Vie.  p.  8*  s.  1. 
c.  8,  8.  17,  p.  28,  80  mnoh  of  this  section  as  relates  to  snob 

olBoe  r^^ed  by  28  Vie,  e.  8,  s.  1 ;  yide  28  Vic.  c^  8,  s.  2; 

8,4,  5. 
c.  8,  8.  19,  p.  24,  (Jednctions  for  non-attendanoe  of  member, 

amended  by  28  Vic  e.  16,  s.  1,  sob.  A,  p.  26,  amended  by 

28  Vic  0.  16,  s.  4. 

The  Imperial  Act  8  &  4  Vic  c.  86,  s.  9,  p.  s^sii,  so  mwb  as  rcOates 
to  offioe  of  Speaker,  repealed  by  28  Vic  c  8,  c  1. 

Less  than  81  days'  attendance  not  to  entitle  member  to  ses- 
sional aUowawm,  baS  to  96  00  a  day,  28  Vie.  c  16,8.2. 

Case  of  a  member  atteading  only  t(x  part  of  tbe  sessiopt  28 

Vic  c  16,  8.  8. 
c  6,  p.  84,  election  of  members  of  Legislature,  yide  28  Vic 

c.  1,  8.  4,  as  to  Qaebec,  Montreal  and  Toronto, 
c  6,  8.  11,  p.  41,  yoters*  list  L.  C.  as  to  Qaebec,  amended  by 

28  Vic  e.  1,  c  8. 
c.  6,  c  14,  p.  44,  appeal  from  Aevisiag  Beard  to  tbe  flapedor 

or  Clrouit  Court,  24  Vic  c  25,  added. 
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0.  6,  B.  21,  p.  48,  TtetuniiDg  Offioers  in  L.  C,  Tide  2S  Via  o. 

1,  8.  6,  as  to  Eleotoral  JKTision  of  Cities  of  Qaebeo  and 

Montreal, 
c.  6,  8.  22,  p.  40,  Betitming  Offioers  in  V,  0.,  yido  28  Vlo.  c 

1,  s.  6,  as  to  Bleotoral  Di?iaion  of  Qitjr  of  Toronto. 

e.  6,  8.  25,  p<  50,  qualification  of  B^taming  Officer,  Tide  28 

Vic.  c.  1,  B.  6,  sab-B.  2. 
<3.  6,  8.  40,  p.  69,  as  to  polling  places  in  Wards  of  Qaebeoand 

Montreal,  Tide  28  Yio.  o.  6,  s.  5. 
c.  6,  8.  82,  88,  p.  70,  proTisions  agikinst  bribery  and  oormp- 

tion,  and  penal^,  «.,  repealed  by  28  Vic.  o,  17,  s.  1,  snb-s. 

2,  8,  4,  5,  0,  substituted  therefor. 

c.  9,  8.  8,  p.  159,  spirituous  liquors  not  to  be  furnished  to 

Indians  in  tJ.  C,  rep.  28  Tie.  o.  88,  s.  1,  s.  2  in  lien 

thereof. 
«.  14,  s.  8,  p.  187,  eerti^  proTisions  as  to  sinking  ftnd,  rep. 

28  Vic.  0.  4,  8.  1. 
«.  17,  p.  211,  Customfl  Act,  28  Tic.  c.  18  and  o.  19,  24  Tio. 

«.  2,  8,  and  25  Tic.  e.  4,  construed  as  one  act,  Tide  28  Vic. 

«.  18,  8.  1,  28  Tic.  0. 19,  8. 2,  and  24  Tic.  c.  2,  s.  8,  24  Tic 

Q.  8,  25  Tie.  o.  4,  s.  7. 
o.  17,  sch.  A,  p.  258,  Periodicals  and  pamphlets,  fte.,  paying 

10  per  cent  duty,  repealed  by  28  Tic.  o.  18,  s.  1. 

^  17,  soh.  A,  p.  255,  goods  paying  10  per  cent.,  kerosene  and 

coal  oil,  &c.,  added  by  25  Tio.  c.  4,  b»  4. 
a  17,  sch«  Af  p.  256,  table  of  free  goods.  Tide  23  Tio.  c  18, 

8.  2.' 
«.  17,  soh.  A,  p.  256,  coffee,  green,  additional  duty  of  8  cents 

per  lb.  imposed  by  26  Vic  c  4,  s.  1. 

c  17,  sch.  A,  p.  258,  brandy,  by  28  Vic  e.  19,  b,\  QoTcmor 

may  reduce  duty  to  80  per  cent 
<».  17,  soh.  A,  p.  264,  wines,  dried  fn&its,  eorraats,  figs 

aknonds,  walnuts  and  filberts,  by  28  Vic.  c.  19,  8.  1, 

GoTemor  may  redaee  duty  to  20  per  cent 
«.  17,  soh.  A,  p.  254,  coffee,  ground  or  roasted,  additional 

duty  of  8  oente.  per  lb.  imposed  by  25  Vic.  o.  4,  s.  1. 

«.  17,  sch.  A,  p.  269,  packages  exempt  from  duty,  repealed  by 

24  Vio.  c.  2,  B.  1,  Tide  s.  2. 

c  17,  soh.  A,  p.  254,  molasses,  additional  duty  of  5  cents. 

per  wine  gallon,  imposed  by  25  Vic.  e.  4,  s.  1. 
«.  17,  soh.  A,  p.  254,  sugar,  raw,  additional  duty  of  2  cents. 

per  lb.  imposed  by  25  Vic.  o.  4,  s.  1. 
0. 17,  soh.  A,  p.  264,  sugar,  refined,  additional  dnty  of  8 

cents,  per  lb.  imposed  by  25  Vic.  c.  4,  s.  1. 

d7,  sch.  A,  p.  256,  goods  paying  specific  dnty,  confisctionery, 

8  cents,  per  lb.  added  by  25  Vic.  e.  4. 
c  17,  sch.  A,  p.  256,  tea,  new  dnty  imposed  by  25  Vic.  o.  4, 

s.  2. 
«.  17,  soh  A,  p.  256,  whiskey,  new  duty  imposed  by  25  Vie. 

c.  4,  s.  8. 
c  17,  sch.  A,  p.  256,  flree  good^  scrap  brass,  Ac,  added  by 

25  Vic.  c.  4,  8.  5. 

c  17,  soh.  A,  p.  261,  all  importations  fbr  the  use  of  H.  M. 
army  and  naTy  serring  in  Canada,  or  for  the  public  uses  of 
the  proTinoe,  h-ee  in  certain  cases,  Tide  25  Vic.  c.  4,  s.  6. 

€.  19,  p.  267,  Duties  of  Eioise  Act  and  25  Vio.  c.  6,  to  be 
oonsfrued  as  one  aet,  25  Vic  o.  5,  s.  18. 

c  19,  s.  2,  8ab-s.  2,.  p.  268,  what  oonatiintes  «  dlatillfiry* 
amended  25  Vio.  c  6,  s.  2* 

c  19,  c  4,  Sub-s.  2,  p.  268,  duty  fbr  a  distiller's  license,  rep. 

25  Vic  c  5,  s.  8,  sub-s.  Z*  which  is  substituted  fbr  the 

repealed  seetion. 
e.  19,  s.  4,  sub^.  8,  p,  269,  dnty  for  a  brewer^s  liceBse,  rep. 

25  Vic  c.  6,  8.  8,  sub-8. 8,  which  is  substituted  for  the 

repealed  section, 
o.  19,  s.  8,  p.  270,  duty  per  gallon  on  aH  spirits  made  tn  this 

proTince,  amended  26  Tie.  c  6,  s.  6,  6. 

«.  19,  s.  9,  p.  270,  duty  of  one  «ent.  per  gallon  on  malt 
liquor,  &c.,  altered  to  8  cents,  per  gallon,  25  Tic.  c  5,  s.  7. 
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c  19,  8.  18,  p.  278,  powers  of  Inspectors  as  to  premises, 
books  and  aocounts  of  distillers.  Tide  25  Vic.  ti.  5,  s.  17, 

25  Vio.  c  6,  8.  4,  8,  9,  10,  11, 12, 18,  14,  15, 16,  new. 

c.  20,  p.  277,  proTineial  dnty  on  taTem  Uoenses,  Tide  28  Vic 

c  6,  s.  4,  and  25  Vic.  c  6,  s.  1. 
c.  22,  p.  281,  Pnblic  Lands  Act,  rep.  28  Vic  c  2,  and  Tide  o. 

151,  as  to  Indian  Lands, 
c  24,  p.  292,  Ordnance  and  Admiralty  Lands,  Tide  26  ^c  o. 

2,  as  to  telegraphs  connected  with  military  defences, 
c  24,  2nd  soh.  p.  297,  as  to  land  located  hy  enrolled  pen- 
sioner in  Penetangnishene,  rep.  28  Vic  c  22,  s.  X. 
c  28,  8.  41,  p.  814,  official  arbitratera  of  public  Works,  Tide 

24  ^c  c  4,  8.  1. 
c  28,  8.  42,  p.  814,  their  oath,  24  ^c  c  4,  c  6,  repeals  s. 

42  and  substitutes  new  form  Of  oath* 
c  28,  sch.  A,  p.  838,  Port  Burwell  Harbour  and  Inner  Basin, 

rep.  28  Vic  c.  108. 
c  28,  8.  46,  snb-s.  2,  p.  816,  claimants  to  giTO  security  for 

costs  of  arbitration,  &o.,  rep.  24  Vic  p.  i^  c  2,  and  c  8 

substituted  for  repealed  section. 
C  28,  8.  59,  p.  819,  costs  of  arbitration,  &c,  rep.  24  Vic  c 

4,  s.  2,  and  s.  4  substituted  for  repealed  section, 
c  82,  p.  879,  Bureau  of  Agriculture,  lbC|  amended  25  Vic 

c  7.  • 

c  82,  s.  21,  p.  888,  corporate  powers  of  Boards  of  Arts  and 

Manufactures,- by  28  Vic  c.  88,  may  borrow  money. 
c.  88,  p.  406,  Board  of  Registration  and  Statistics,  Tide  24 

Vic  c  21,  as  to  trade  marks,  ^. 
C  84,  p.  419,  Patents  for  InTontions.  Tide  24  Vic  c  189,  as 

lo  exception  in  taTor  of  John  Briossoni  not  a  British  subject 
c  86,  p.  488.  Militia  Act  and  25  Vic  c  1,  construed  as  one 

Act,  25  Vic  c  1,  sec  12. 
c  85,  sec  20.  p.  487,  rolls  of  companies  to  be  made  annn- 

'ally,  amended  25  Vic.  c  1,  s.  1. 
c  85,  c  22,  p.  488,  Tolunteer  companies,  of  what  to  eonsist, 

rep.  25  "^c  c  1,  sec.  2,  Mich  is  substituted  for  repealed 

section, 
c  85,  s.  81,  p.  440,  Volunteers'  tiniform,  additional  section 

added  by  26  Vic  c.  1,  s.  8. 
c  86,  8.  82,  p.  440,  Tolnnteer's  arms,  rep.  26  Vic  c  1|  s.  4, 

which  is  substituted  fbr  repealed  section, 
c  85,  8. 40,  p.  442,  payment  of  aotiTe  militia,  '/ep.  25  Vic  o. 

1,  8.  6,  which  is  substituted  for  repealed  section,* 
c  8i5,  8.  48,  p.  444,  payment  of  officers,  Ac,  rep.  25  Vic  c  1, 

8.  7,  which  is  substituted  for  repealed  section. 

Appointaent  of  brigade  mAiers,  &o.,  26  VI9*  c  1,  s.  6. 

On  proof  of  perfbrmaaoe  of  dilU,  aotiTe  mUitia  to  be  pidd, 

26  Vio.  c  1,  s.  8. 

,  Pay  of  militift  ealled  ont  for  aotiTe  serviee,  26  Vie.  c  1,  s.  9. 

Raising  regiments  in  time  of  war,  25  Vio.  c.  1,  s.  IQ.  . 

Drill  Association,  26'Vic  c  1,  s.  11. 

The  fiTO  last  mentioned  sections  are  new  enactments. 

0.  40,  8.  20,  sub-s.  1,  p.  527, 'unlicensed  persons  not  to  act  as 

runners  for  steamtfoats,  Ac,  rep.  26  Vic  c  8,  which  is 

substituted  for  repealed  section, 
c  45,  8.  8,  p.  668,  Board  of  Steamboat  Inspectors,  to  make 

certain  regulations,  fto.,  amended  28  Vio.  c  28,  s.  1. 
c  45,  8.  88,  liability  for  damages  sustained  by  the  non-obsev- 

Tance  of  this  act,  p.  666,  Tide  28  Vic.  c  28,  s.  2. 
C  45,  c  84,  penalty  for  oontraTention,  p.  666,  ride  28  Vic 

c  28,  8.  2.  gk- 

0.  45.  8.  85,  reooTcry  and  application  of  penalties,  p,  566, 

Tide  28  Tic  0.  2^,  s.  2. 
c  47,  s.  10,  p.  690,  Inspectors  of  fiour  and  meat  at  Quebec 

and  Montreal  to  haTO  assistants,  amended  28  yic  c  26,  s.  1. 

e.  47,  8.  17,  p.  594,  branding  qualities  of  flour,  rep.  28  Vic. 

0.  26,  8.  2,  and  see  grades  there  substituted, 
c  47,  s.  18,  p.  595,  renewing  samples,  amended  28  Vic  c  26, 

S.  o. 

28  "^c  c  26,  s.  4,  Intenretation  clansc 

6.  61|  c  2,  p.  680,  appomtment  of  inspectors  of  sole  leather. 


«.  19,  8.  17,  p.  278,  BoTenue  Inspectors  to  t>e  called  GoUeo-  |         6.  61|  c  2^.  680,  appomtment  of  inspectors  of  sole  leather, 
tors  of  Inland  BeTenue^  26  Vic  c.  6,  s.  1.  '  I  rep.  24  Vm.  0. 22,  which  is  si^bstitiited  for  repealed  seotioi^. 
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0.  54,  8.  4,  5,  6,  7,  8,  9,  10,  12, 13,  p.  644-5-6;  24  Vie.  o.  28, 

8. 8,  enacts  that  these  sections  hare  applied  and  shall  apply 

to  all  Banks  chartered  before,  during  or  after  tiie  seorions 

of  1859. 
e.  64,  8.  8,  p.  646,  Banks  may  take  by  indorsement  bills  of 

lading,  Ac.,  as  collateral  seonrity  for  bills,  &c.,  diseoontedf 

by  them,  amended  24  Vio.  o.  28,  s.  1. 
c.  64,  8. 11,  p.  646,  Act  to  apply  to  Banks  ohartered  in  1859, 

repealed  by  24  Vio.  o.  28,  s.  8. 
AdTances  on  bills  of  lading  to  give  a  first  lien  on  goods,  by 

24  Vic.  c.  28,  s.  2. 
0.  56,  B.  70,  p.  679 ;  so  maoh  of  this  section  as  limits  the 

duration  of  4  &  5  Vie.  o.  82,  rep.  24  Vio.  a  6,  s.  5,  which 

continues  4  ft  6  Vic.  c.  82,  as  regards  Savings  Banks,  for 

five  years  from  18th  May,  1861,  and  from  thence  until  the 

end  of  the  next  ensuing  session  of  the  Prorincial  Parliament 
e.  68,  p.  682,  Insnrance  Companies,  by  28  Vic.  e.  84,  may 

take  8  per  oent. 
e.  68,  8.  1,  p.  719,  formation  of  Joint  Stock  Companies, 

«mended  28  Vic.  c.  80,  s.  1,  and  24  Vio.  c.  19,  s.  1,  Tide  28 

Vie.  c  81,  and  24  Vio.  c.  20. 
0^  68,  8.  2,  p.  720,  how  statement  to  be  aeknowledged, 

amended  24  Vie.  c  19,  s.  2. 
0.  68,  p.  780,  new  section  added  by  28  Vic.  c  80,  s.  2,  and 

tide  28  Vic.  c.  81,  and  24  ^c.  c.  20. 
0.  64,  p.  780,  Mining  Companies,  vide  28  Vio.  o.  81,  and  24 

Vio.  c  20. 
c.  65,  p.  782,  Joint  Stock  Companies,  Gas  and  Water ;  28  Vic 

82,  extends  c.  65  to  parish  and  township  municipalities. 

Tide  28  Vic.  o-  81,  and  24  Vic.  o.  20. 
c.  66,  p.  748,  Ballway  Act  attended  28  Vio.  e.  29,  vide  28 
•    Vic.  c.  81,  and  24  Vic.  e.  17,  20. 

6.  66,  B.  11,  sub-s.  1,  p.  756,  explained  by  24  Vic.  o.  17,  s.  1, 2. 
q,  66,  8.  181,  p.  784,  one  railway  company  may  agree  with 

another  respecting  traffic,  amended  24  Vic.  c.  17,  s.  4. 
When  County  Conrt  Judge  interested  in  lands  required  for 

railroad,  28  Vic.  c  29,  s.  10,  24  Vic.  c.  17,  s.  8. 
Penalty  on  railway  employees  refusing  to  forward  traffic,  24 

Vic.  c.  17,  8. 5. 
Interpretation  of  certain  words,  24  Vio.  o.  17,  s.  6. 
24  Vic.  c  17,  to  form  part  of  Railroad  Act,  24  Vic.  c  17,  s.  7. 
Interest  of  purchase  money  to  be  deemed  part  of  railroad's 

working  expenses,  24  Vic.  c.  17,  s.  8. 
c.  67,  p.  797,  Electric  Telegraph  Companies,  tide  28  Vic.  c. 

81,  and  24  Vic  c.  20. 
c  68,  p.  801,  Joint  Stock  Companies,  to  fiwilitate  the  trans- 

misnon  of  timber  down  riters  and  streams,  Tide  28  Vic.  o. 

81,  24  Vic  c.  20. 
c  76,  p.  860,  praotioe  of  physio  and  surgery,  and  the  study 

of  Ani^tomy,  Tide  24  Vic  c  24,  as  to  TaooinaUon. 
0.  77,  8.  91,  p.  882,  plans  of  towns,  ftc,  to  be  registered. 

Tide  24  Vic  c  49. 
c  80,  p.  892,  foreign  judgments  and  decrees,  Tide  28  Vic.  c24, 

0.  88,  p.  940,  fire  inquests,  by  28  Vic  c  85,  extended  to 
country  parts,  and  by  24  Vic  c  88,  amended  as  to  Upper 
Canada. 

c  89,  8.  1,  2,  8,  p.  944-5,  procedure  In  extradition  matters, 
rep.  24  Wo,  c  6,  s.  1. 

c  89,  8.  1,  p.  944,  24  Vic.  o.  6,  s.  2,  substituted  therefor. 

c  89,  8.  2,  p.  945,  24  Vic  o.  6,  8.  8,  substituted  therefor. 

0.  89,^  8,  p.  946,  24  Vic  c  6,  s.  4,  substituted  therefor. 

c  91,  p.  962,  offences  against  the  person.  Tide  24  Vic  c  8. 

c  91,  8.  6,  p.  958,  poisoning  with  iptent  to  n^urder,  amended 

24  Vic.  c  7. 
c.  91,  8.  18,  p.  955,  felonipusly  administering  drugs,  Tide  24 

Vic  c  7.  *         '       . 

c  92,  p.  961,  offences  agid;i8t  the  person  and  property.  Tide 

24  Vic  0.  8. 
c  92,  c  86,  87,  p.  969-70,  destroying  trees,  &c,  Tide  28 

Vic.  c  87. 
c  98, 8. 24,  26,  p.  985,  destroyipg  trees,  &c,  Tide  28  Vic.  c.87. 
c  98,  8.  2Q,  p.  986,  Tide  26  Vic.  c  22,  s.  2. 
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c.  95,  p.  998,  lotteries,  by  28  Vic.  c  86,  c.  95,  not  to  apply  to 
basaars  for  charitable  purposes. 

c  99,  8.  89,  p.  1016,  peijury,  indictments  in  oases  of,  amend- 
ed 24  Vic  0.  10. 

c  99,  8.  40,  p.  1016,  subornation  of  peijury,  indictments  in 
oases  of,  amended  24  Vic  c  10. 

0.  99,  8  60,  p.  1082,  obtaining  money,  &c,  under  fS^se  pre- 
tences. Tide  24  Vic  c  10. 

0.  99,  8.  91,  92,  p.  1029,  recording  sentenoe  of  death,  eibct 
of,  rep.  24  Vic  c  9.  ^ 

As  to  indictments  for  thb  following  offenoee^-oonflpiraey, 
keeping  a  gambling  house,  keeping  a  disorderly  house, 
and  any  indecent  assault — ^ride  24  Vic.  c  10. 

0.  102,  8.  54,  p.  1066,  in  U.C.  County  Conrt  Judge  may  order 
person  oommitted  for  trial  to  be  bailed,  rep.  Si  Vic  c  16, 
8.  1,  8.  2  substituted  for  s.  64. 

c  108,  p.  1088,  Justices  of  the  Peace  ont  of  Sesttons  in  re 
summary  conTictions,  Tide  28  Vic.  c  14,  s.  8. 

c  107,  p.  1155,  prisons  for  young  offenders,  Tide  28  T^c  c 
22,  8.  2,  as  to  Penetanguishenc 

c  108,  8.  6,  p.  1159,  proTislon  as  to  Criminal  Lunatic 
Asylums,  rep.  24  Vic.  c  18,  s.  1,  and  Tide  s.  8  substituted 
for  s.  6. 

c  109,  p.  1169,  confinement  of  dangerous  Lunatics,  Tide  24 
Vic  c  18,  8.  2. 

c  110,  8.  4,  p.  1164,  absenee  of  Chairman  of  Jail  and  Prison 
Boud,  &c,  rep.  24  Vic  c  11,  c  1,  s.  2  snbstitated  'for 

8.4. 

c  110,  8.  11,  snb-8.  1,  p.  1167,  Inspectors  to  Tirit  prison  at 
least  four  times  a  year,  rep.  24  Vic  c  11,  s.  1,  c  8  substi- 
tuted for  8.  11,  aub-c  1. 

c  110,  8. 11,  sub-s.  8,  p.  1168,  to  keep  minutes  of  their  Tistta, 
rep.  24  Vic  c  11,  c  1,  s.  4  substituted  for  s.  11,  snb-s.  8. 

c.  110,  c  11,  Bub-s.  10,  p.  1169,  Inspectors  to  report  annu- 
ally, amended  24  Vic  c  11,  s.  6. 

c  110,  8.  25,  p.  1176,  Inspectors  to  keep  a  record  of  pro- 
ceedings and  transmit  to  the  Go?emor,  rep.  24  Vic  c  11, 
8.  1,  8.  6  substituted  for  s.  26. 

c  110,  8. 82,  p.  1176,  Inspectors  to  report  annually,  amended 
24  Vic  c  11,  8.  6. 

Words  **  Board"  **  In^>eotor8"  to  mean  a  quorum  of  the  same, 
24  Vic.  c  11,  c  7. 

c  111,  8.  46,  sub-s.  1,  p.  1191,  salaries  of  Inspeetors,  rep.  24 
Vic.  c  12. 

c  111,  8.  78,  p.  1199,  treatment  of  military  ooutIcIb,  rep.  24 
Vic.  c  12. 

c  111,  8.  74^  p.  1199,  treatment  of  insane  conricts,  rep.  24 
Vic  c  12. 

7  Vic  c  10,  9  Vic  c.  80,  12  Vic  c  18,  18  ft  14  Vie.  c  20, 
continued  by  25  Vic.  c  9,  to  Ist  January,  1868,  and  thence 
until  the  end  of  the  then  next  ensuing  session  of  the  Pro- 
Tinoial  Pariiament,  Tide  28  Vic.  c  14,  s.  2,  24  Vic  c  6, 

8.  2,  Tide  s.  8,  saring  clause. 

Defects  in  the  registration  of  titles  in  the  coun^  of  Hastings, 
continued  by  25  Vic  c  9,  s.  4,  to  let  January,  1868,  and 
thence  until  the  end  of  the  then  next  ensuing  sesmon  of  the 
Prorincial  Parliament,  Tide  28  Vic  c  14,  s.  5,  24  ^c  c 

9,  s.  4,  Tide  s.  8,  ssTing  clause 

SELECTIONS. 

CRIME    AND     CRIMINALS. 

BY  ALBXANDER  PULUCNG,  S8QT7IBI,  OV  THB  INMBR  TBMPLl^ 

BABBISraa-AT-LAW. 

The  daring  atrocities  recently  perpetrated  in  the  open  streeto 
of  London,  haTC  had  the  effect  or  forcing  on  public  attention 
the  Tery  aerioos  social  question  of  the  best  mode  of  deaUng 
with  onr  criminals.  Able  writers  in  the  public  journals,  ex- 
perienoed  officials,  and  intelligent  reformers,  haTe  giTen  ns 
their  Tarioas  Tiews  on  the  subject  of  transportation,  penal 
servitude,  prison  discipline,  and  tioketa^f-leaTC.    And  we  haye 
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had  described  to  as,  in  startling  colours,  the  '  Guilt  Qardens' 
where  crime  is  suffered  to  grow,  in  spite  of  the  weeding  of  the 
police,  and  the  missionaries  of  religion  and  humanity. 

There  appears  to  be  an  almost  unanimous  feeling  that  our 
present  provisions  for  checking  the  growth  of  criine,  for  deal- 
ing out  justice  to  malefactors,  and  protecting  the  community  ^, ..^^ — ,  ^-  —  , 

from  their  outrages,  are  defective ;  we  see  crime  systematically  push  oa  certain  injury  or  loss. 


however  serious,  if  there  is  an  adequate  inducement  to  incur 
them.    Few  of  us  are  deterred  by  the  prospect  of  possible 


carried  on,  and  the  gardens  of  guilt  flourish  under  the  im- 
mediate surveillance  of  the  police,  and  hardened  offenders  let 
loose  on  society,  through  defective  provisions  for  keeping  them 
under  restraint.  The  Qovemment,  moved  by  the  pressure 
from  without,  has  instituted  a  formal  enquiry,  but  in  spite  of 
all  that  has  been  said  or  written,  we  have  as  yet  no  practical 
snegeetions  for  legislative  interference. 

O^r  known  criminal  population  at  this  day  living  in  uncon- 
strained liberty,  constitutes  a  large  and  formidable  body, 
amounting,  according  to  the  last  police  return,  to  upwards  of 
123,000  individuals,*  having  for  their  known  haunts  upwards 
of  2^,000  houses,  dens  of  infamy  where  crime  is  systematically 
encouraged,  and  the  criminal  sheltered  and  protected.  The 
known  criminals  suffered  to  be  at^  large  out-number  twelve 
times  the  convicts  In  actual  custody,  and  si:^  times  the  whole 
constabulary  force  of  the  kingdom.  They  swarm  in  our 
principal  towns,  with  varying  force  in  proportion  to  the 
ordinary  population  ;  and,  as  might  be  expected,  are  in  the 
greatest  numbers  in  London,  where  the  criminals  at  large  are 
npvrards  of  21,000  strone,  living  in  or  frequenting  (as  we  are 
told)  2,755  houses  of  evil  fame,  disreputable  beer  and  spirit 
shops,  coffM-bouses,  brothels,  tramps'  lodging-houses,  and 
other  places  of  a  similar  character. 

The  'Thieves'  Quarter*  is  in  most  places  a  distinct  district. 
It  often  includes  whole  streets,  occcupied  by  criminals,  or 
these  who  are  in  league  with  them,  or  directly  derive  their 
support  from  them  ;  and  the  rents  and  profits  of  these  sinks 
of  iniquity,  where  do  they  go  to  f  The  depredations  on  the 
public  have  been  variously  estimated  at  from  j6700,000  to  a 
million  sterling  per  annum.  We  may  conjecture  how  much 
of  this  goes  to  the  receiver  of  stolen  goods ;  and,  looking  at 
the  hi^h  rents  which  are  always  charged  for  the  abodes  of 
infamy,  how  much  finds  its  way  in  the  shape  of  rent  to  the 
lodging-house  keeper,  and  to  his  immediate  landlord,  and  to 
the  actual  owners  of  property  so  polluted  T  Those  who  have 
made  the  haunts  of  vice  their  study,  tell  us  that  the  actual 
perpetrator  of  crime  is  proverbially  improvident.  He  squan- 
ders bis  ill-gotten  spoil  almost  as  soon  as  he  acquires  it  His 
existence  is  one  of  continual  venture :  riot  and  revelling  to-day 
— sickness,  want,  and  misery  the  next.  The  community  of 
oriminals,  however,  hold  fast  by  one  another.  The  thief,  when 
business  is  slack,  can  obtain  credit  from  those  who  thrive  by 
his  misdeeds.  The  trade  of  thieving,  like  other  trades,  to  be 
successfully  carried  on,  requires  the  aid  of  the  Capitalist. 
Without  the  ready  money,  which  the  receiver  of  stolen  goods 
instantly  supplies,  and  those  dens  where  the  criminal  is  har- 
boured, the  felon's  vocation  would  be  impracticable.  Is  it  not 
within  our  power  to  suppress  both  the  one  and  the  other? 
The  principle  is  incontrovertible,  that  whatever  is  gained  by,  or 
used/or  the  pwrpone  ofy  coniravenifig  the  law,  should  by  the  taw 
be  forjeited.  Bring  this  home  to  the  case  of  the  receiver  of 
stolen  goods,  and  the  owners  of  places  used  as  the  cover  for 
erimin&s,  and  robbery  as  a  trade  would  cease  of  itself. 

It  may  be  assumed  that  the  certain  prospect  of  a  pecuniary 
loss — even  of  simply  having  to  restore  what  has  been  dis- 
honestly obtained — would  be  far  more  effectual  to  check  the 
criminal  than  the  risk  of  any  superadded  personal  suffering. 
The  imagination,  indeed,  soon  accustoms  itself  to  mere  risks, 


The  criminal,  whose  whole  life  has  been  one  of  venture,  is 
in  like  manner  influenced  little  by  the  terror  of  possible 
punishment:  bat  let  the  proepeot  of  (ailing  in  his  enterprise, 
or  suffering  from  what  he  is  aboat  to  do,  be  certain  and  im- 
mediate, and  the  mere  brute  instinct  of  self-preservation  will 
restrain  him.  When  we  look  back  to  the  curious  varieties  of 
punishment  which  have  from  time  to  time  been  devised  with 
the  view  of  deterring  from  crime,  and  consider  how  ineffectual 
they  all  of  them  were,  from  the  pecuniary  mulct  of  our  Saxon 
ancestors,  to  the  remorseless  sentence  of  death  which  oar 
grandfathers  indiscriminately  adhered  to,  is  it  not  bejrond  a 
doubt  that  crime  cannot  be  suppressed  by  a  mere  revision  of 
the  law  affecting  personal  punishments  ?  We  may  go  a  step 
farther,  and  say  that  the  felon's  calling  can  only  be  pot  an 
end  to  by  making  each  venture  inevitably  unprofitable  and 
impracticable.  The  odious  slave  trade  survived  the  penal  laws 
which  were  designed  to  repress  it,  and  only  died  away  when, 
with  the  progress  of  civilisation,  the  property  in  slaves  was 
abolished,  and  the  hideoos  slave  traffic  became  a  profitless 
venture.  The  smuggler,  too,  in  days  gone  by,  was  deterred 
by  no  mere  penal  laws ;  but  when,  by  judicious  legislation, 
the  contraband  trade  is  come  to  be,  on  the  whole,  an  unprofit* 
able  one,  the  old  class  of  smugglers,  who  dared  Ivery  danger 
with  the  chance  of  gain,  have  abandoned  their  calling  in 
despair.  Is  it  impossible  to  beat  the  robber  in  like  manner 
out  of  the  field,  by  diminishing  the  temptation  and  increasing 
the  difficulty  of  his  calling,  to  obstruct  and  prevent  the  offender 
in  the  career  of  evil,  and  to  destroy  the  market  for  his  produce ; 
to  substitute  greater  certainty  of  punishment  apd  loss,  for  the 
mere  risk  which  is  now  incurred ;  to  make  the  criminars 
career,  not  only  as  distasteful  as  possible,  but  one  of  certain 
failure — leaving  only  for  the  perpetration  of  crime  those 
marked  with  the  brand  of  incorrigible  felon,  operating,  like 
that  of  incurable  lunatic,  as  a  forfeiture  of  all  the  privileges  of 
a  rational  being  T 

If  we  look  to  the  existing  state  of  the  law  with  regard  to 
confiscation  as  the  resolt  of  crime,  we  are  bound  to  see  that  the 

Crinciple  aimed  at  is  most  inadequately  carried  out ;— that  the 
ankruptcy  laws  and  revenue  laws  are  more  severe  and  certain 
against  defaulters  and  those  who  deal  with  them,  than  that 
part  of  our  code  whidi  aims  at  the  repression  of  felony, 
felony,  >)y  the  common  law,  operates  de  facto  as  a  forfeiture 
of  all  the  convict's  rights  and  property ;  but  as  the  legal 
operation  of  the  foorfeiture  dates  only  from  the  conviction,  and 
not  from  the  time  of  the  offence,  the  just  consequences  of  the 
crime  are  almost  always  evaded.  The  habitual  receiver  of 
stolen  goods,  the  man  who  has  ^wn  rich  by  crime,  never 
omits  on  the  very  eve  of  an  inevitable  conviction  to  make  an 
assignment  of  all  his  property,  so  as  effectually  to  insure  its 
full  enjoyment  on  his  own  release  from  prison,  or  its  continued 
employment  in  its  wonted  course — the  trade  of  crime.  The 
Court  of  Common  Pleas,  a  few  years  ago,  was  forcqd  to  decide 
that  such  an  assignment  was  valid,  though  made  after  the 
commencement  of  the  assizes,  and  of  the  very  date  of  the  re- 
cord of  the  conviction,  but  before  the  day  on  which  sentence 
was  passed.  It  is  true,  that  if  actual  fraud  in  the  making  the 
assignment  were  proved,  this  would  invalidate  ft ;  but  tl|e 
act  of  assigning  in  contemplation  of  a  conviction  is  not  deemed 
illegal,  and  such  assignments  are  rarely,  if  ever,  defeated. 
The  bankruptcy  messenger  can  seise  all  the  bankrupt's  estate 
and  effects  which  he  possessed  when  he  made  the  first  default; 


^  Though  the  Ibrmal  rottiniB  •bow  in  thcM  flgmres  ao  appArant  deerMM  in  the 
nunben,  «•  compured  with  preoedioK  yean.  Uils  uolbrtuiiafeijr  in  aoeouuUHl  for 

merely  by  an  err«>r  in  the  reiorne — ihe  larger  number  rotomad  three  yeart  ago ., 

as  known  criminals,  Including  all  those  who  had  tver  iMn  amvieUB^  whether    Uy^  ^J^^  estate  and  effects  of  the  feloo  S^Cep^  the  grM>  of  tl}p 
proved  to  be  ndnpelog  Into  crime  or  not;  while  the  returns  now  made  only  In-    ,        ^ui^u  i.«  Uoa  nutTiurpA  '    •       f  ^'        . 

etod*  Hum  kiwwa  to  be  living  by  crirae.  '  law  Wliion  be  Uas  OUiragea. 
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Oaa  there  be  any  doabfc  of  the  justice  of  a  pronsion  which 
shoald  make  a  conviction  for  fAony  operate  as  an  abaolate 
eonfiscakion  of  all  the  property  belonging  to,  or  in  the  order  or 
disposition  of,  the  felon  at  the  time  of  his  offence ;  except,  of 
course,  as  against  &oii4>S<2epnrchaseni  for  Talae  without  notice  ? 
This  wouldt  no  doabt,  sometimes  fall  as  an  unexpected  blom 
on  innocent  persons  dependent  upon  the  felon's  support ;  box 
the  same  misfortono  happens  in  unexpeoted  bankrapteies;  and 
the  apprehension  of  fomiture  would  operate  Tory  beneficially 
in  deterring  from  crime  or  from  haTing  dealings  witib  suspected 
criminals.  Sach  a  provision  wonld  certainly  go  farther  to 
destroy  the  business  of  receivers  of  stolen  goods,  than  any 
amount  of  personal  punishment  that  might  be  devised. 

Again,  when  a  vessel  has  been  found  to  be  engaged  in  a 
smuggling  adventure,  our  revenue  laws  absolutely  confiscate 
both  snip,  cargo^  and  stores,  though  the  owners  may  have  been 
really  innocent  of  the  illegal  use  to  which  their  property  had 
been  applied-— bat  the  property  in  the  felon's  den,  with  the 
insignia  of  crime  all  round,  is  protected  by  the  law.  Every 
person  interested  in  such  property  may  be  fixed  with  a  guilty 
snowiedge  of  the  nefarious  purpose  for  which  it  is  used— every 
shilUng  received  in  the  shape  of  rent  may  carry  with  it  proof  of 
tiie  polluted  source  from  which  it  came,  and  yet  the  law  allovrs 
the  property  to  oontinue,  and  bids  the  nuisance  go  on  and 
proBiwr.  Would  the  doctrines  of  our  Constitution,  or  the 
prineiples  of  right  and  vnrong,  be  violated  if  sach  property 
wm  de  fanio  confiscated ;  if  all  houses  where  crune  was 
habitaaliy  oarried  on,  and  known  criminals  harboured,  were 
by  law  to  become  forMled  to  the  State,  subject  only  to  the 
wn&fidt  ri|hts  and  intereets  of  those  who  had  no  notice  ? 

^e  receiving  houses  for  known  criminals,  indeed  all  houses 
of  ill  repute,  it  is  notorious,  bring  in  the  most  rent,  and  the 
least  amount  of  losses  fhmi  bad  dobts,  or  exfiensee  of  repairs. 
&o.  They  are  owned,  for  the  most  part,  if  not  by  actual 
criminals,  at  all  events  by  those  who,  having  full  power  to 
suppress  the  eril,  fl;ain  a  shameful  profit  by  its  continuance. 
In  some  cases,  no  doubt,  there  are  to  be  found  among  the  many 
who  have  fireehold,  leasehold,  legal  or  equitable  interests  in 
such  property,  persons  who  though,*  in  the  present  state  of  the 
law,  nesttating  to  take  the  initiative  in  attempting  to  prevent 
their  property  b^ng  applied  to  such  nefarious  uses,  would 
hail  with  satisfaction  any  legal  |>rovision  which  would  necetei- 
tate  their  getting  rid  of  their  infiunous  tenants ;  but  these 
innocent  possessors  of  income  derived  from  such  polluted 
flouroes  form  the  exception,  which  any  contemplated  change 
fn  the  law  could  easily  provide  for. 

The  remedy  which  seems  most  reasonable  fbr  getting  rid  of 
such  decided  social  nuisances  as  the  dens  of  iniooity  already 
referred  to,  is,  that  every  place  proved  to  be  the  resort  of 
known  criminals  of  any  class,  or  where  anv  unlawful  vocation 
is  carried  on,  should  d€  faeio  be  forfeitea ;  the  proceedings 
fbr  enforcing  such  forfeiture  to  be  taken  by  the  person  next 
entitled  to  enter  as  landlord,  if  not  conniving  at  such  illegal 
use  of  the  property,  and  on  his  default,  by  the  Attorney- 
Qeneral:  but  in  the  latter  case*  all  persons  having  any 
leasehold  or  freehold  interests  in  the  ill-omened  property,  and 
not  proved  to  have  had  notice  of  the  purpose  for  which  it  was 
applied,  should  be  entitled  to  have  such  property  restored, 
according  to  their  several  interests  therein,  on  paying  the 
expenses  of  the  proceedings  which  had  been  rendered  neces- 
sary by  the  ille^  use  of  the  same.  In  any  provisions  for 
carrying  these  suggestions  into  effect,  ample  power  should  be 
conrarred  for  compelling;  those  immediately  entitled  to  take 
advantage  of  the  forfeiture,  to  do  so  at  once ;  and  in  default 
of  proceedings  by  the  various  mesne  landlords,  and  the  owner 
of  the  freehold,  the  forfeiture  should  prima  fade  be  to  the 
Crown ;  so  that  every  person  in  succession  having  any  interest 
in  property  so  applied  to  illegal  purposes  might  have  the  power 
and  inducement,  as  well  as  the  obligation,  to  suppress  the 
nuisance.    The  robber's  nest  cannot  be  now  made  in  the  clefb 


of  rocks  or  subterranean^  caverns.  Destroy  the  Thieves' 
Quarter,  and  the  known  criminal  would  be  deprived  of  what 
is  really  essential  to  the  carrying  on  the  trade  of  robbery. 

It  remains  to  say  a  few  words  on  the  sulgect  of  pers<nial 
control  over  the  known  criminal*  and  of  his  arrest»  oonriction, 
and  personal  punishment.  In  the  case  of  persons  who  have 
been  onoe  convicted  of  felony,  it  can  haraly  be  held  an  in- 
fringement of  our  general  prineiplea  affectiuff  the  liberty  of 
the  su^ect,  if  the  law  imposed  on  the  discharged  oonviet» 
some  liability  to  guarantee  society  against  his  relapse  into 
crime,  as  a  neoesaary  protection  for  the  rest  of  the  oommnnity. 

If  an  irasdUe  person  threatens  violenoe  io  his  neighbour, 
the  law  requires  him  to  find  sureties  to  keep  tine  peace  towards 
all  Her  Majesty's  sul^ects,  and  he  is  liable  to  be  imprisoned 
if  he  oaanot  find  security,  or  afterwards  offend.  The  known 
associate  of  thieves,  however ;  the  ofender  who  has  been  a 
dosen  times  convicted,  and  who  disclaims  all  attemptts  to  gain 
an  honest  livelihood ;  bent  on  oormpting  all  who  join  mm. 
and  ever  on  the  look  out  for  the  opportunity  to  plunder  and 
rob ;  is,  aooording  to  our  present  system*  never  called  on  to 
find  security  for  his  good*  beharionr.  The  danjser  to  society 
is  surely  greater'  from  an  inoorri^ble  criminal  than  from  a 
man  actuated  by  momentary  passion,  or  a  convict  so  £ar  re- 
formed as  to  obtun  a  ticket  of  leave. 

Now  to  afford  greater  protection  to  the  oommomty  against 
the  criminal  at  lurge,  wonld  it  not  be  better  to  provide  that 
every  conviction  for  felony  should  de  fado  operate  ae  a  r«oog- 
nixance  on  the  part  of  the  oonvict  to  be  of  good  behavioor  for 
a  time  to  be  named  in  the  sentence  ?  the  reoo^iaanoe  to  be 
footed  on  proof,  to  the  saUsfaotion  of  a  poboe  maciatrate, 
either  of  the  oonvict  leading  a  dishonest  life,  or  not  hooestly 
endeavouring  to  muntain  himself.  All  defanlteia  in  thie 
respect  to  be  remitted  to  prison,  unless  some  leapooaible 
sureties  be  found  fbr  their  good  behaviour. 

As  a  further  protection  from  the  atrooities  we  haverliewitly 
heard  so  much  oC  would  it  not  be  as  well  to  increase  the 
power  of  the  police  against  persons  reasonably  suspected  of 
felonious  intentions  !  The  Act  IS  &  14  Yict.  o.  10,  makes  it 
an  offence  U^gohy  night  time  armed  with  offensive  vreanons  or 
instruments  vrith  intent  to  commit  a  burg^ry,  or  having 
possesrion  of  housebreaking  implements  ia  the  night  tame 
without  reasonabre  exooee. 

Would  it  not  be  wise  to  carry  out  this  principle,  and  make 
it  ao  offence  for  any  suspected  criminal  to  be  found  at  anjf  imi 
in  possession  of  dangerous  or  offensive  instrunents  vrithottt 
lawful  excuse ;  the  liAility  to  be  treated  as  a  suspected  person 
to  attach  to  all  persons  who  have  ever  been  convicted  of  felony 
or  are  the  known  associates  of  crimioals  T 

At  the  present  time  there  is  too  of^  a  failure  of  justice  in 
adin<iicating  on  the  convict,  in  consequence  of  d^Mts  in  the 
evidence  of  a  prerious  conviction,  or  of  deficient  information 
as  to  the  circumstances  under  which  the  conviction  took  plaoe» 
or  of  the  real  character  of  the  offender. 

As  a  remedy  for  this,  why  should  there  not  be  a  Register 
kept  of  all  persons  who  have  been  previously  convicted  7  In 
this  Register  might  be  entered  the  name,  a^,  and  description 
of  the  conrict,  his  adopted  aUaa  or  soubriquet,  a  note  w  hie 
conduct  while  in  custody,  his  previous  character  and  edueation, 
trade  or  vocation,  his  ordinal^  places  of  abode  or  resort,  and 
such  other  particulars  as  might  be  necessary  to  establish  the 
identity  of  the  convict,  and  guide  the  judge  or  magistrate  in 
discharging  his  duty. 

To  facilitate  the  formation  of  such  a  Register,  all  necessary 
information,  as  far  as  it  can  be  obtained,  should,  in  the  ease 
of  persons  accused  of  felony,  be  duly  noted  by  the  police  officer 
having  charge  of  the  case ;  and  all  particulars  should^  be 
furnished  to  the  judge  or  magistrate  |)re8iding  at  the  trial ; 
and  on  the  trial  for  any  offence  committed  after  a  previous 
conviction,  a  note  of  these  particulars  should  be  annexed  to 
the  record  of  such  oonriction. 
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inth  regard  to  the  much  yexed  qaoBtion  of  tiekete-of-leaTe, 
it  is  hardly  to  be  denied  that  the  indalgenoe  shown  after  a 
jodicial  sentence  deliberately  passed,  is,  to  a  certain  extent,  a 
oaneellation  of  that  sentenoe  in  a  manner  not  adequately  pro- 
Tided  for  by  the  law ;  the.  indalgenoe  being  given  for  good 
eondnot  whilst  mder  restraint^  and  not  always  justified  by  the 
offender's  oonduot  when  at  large.  The  gaol  chaplain,  or  the 
dUiOatUe  folon-tamer,  may  be  Oeeeived.  The  lunatio  finder  the 
kamedtate  eye  of  his  keener  majr  be  harmless,  but  very  unfit 
to  be  discharged  from  all  restraint  The  tigers  that  tamely 
let  Van  Ambnrgh  ptay  his  experiments  npon  them,  would  be 
very  awkward  animals  to  meet  at  night  on  the  high  apoad.  To 
enoonrage  good  conduct  in  the  prisoner,  without  diminishing 
tiie  efficacy  of  hie  sentence — to  bold  out  to  the  convict  an  im- 
nediate  inducement  to  refiirm,  and  at  the  same  time  to  prefvent 
errors  or  abuses  in  the  system  of  interfering  with  the  authority 
of  our  judges — ^would  it  not  be  well  to  provide,  that  no  tioket- 
of-leave^  except  in  the  case  of  urgent  necessity  from  illness, 
4be.,  be  granted  uri^ujut  Ihe  exprtts  fanetitm  ^  Ike  juige  or 
magidrtxte  who  vaasei  the  sentence^  or  in  case  of  his  death,  by 
seme  other  judge?  All  persons  released  on  tickets-of-leave 
to  be  required  to  present  themselves  at  stated  tiqiee  befSsre  a 
poUee-magietrate  and  to  have  their  tiokelroMeave  indorsed,  eo 
as  to  show  what  their  conduct  has  been  since  it  was  granted. 

Wi^  such  additional  restrictions  on  the  criminal  purauing 
his  infiunous  eareor,  we  might  give  note  poaitiTe  aid  to  the 
reformed  or  penitent  offender. 

Gonld  it  not  with  advantage  be  provided,  that  a  convict, 
whether  on  ticket-oMeave  or  discharge,  striving  to  gain  an 
honest  livelihood,  should  have  more  effsetual  protection  from 
the  police  against  maltreatment  from  his  former  assooiates  or 
others ;  and  on  giving  proof  to  the  satisfaction  of  a  police- 
magistrate  of  one  years  good  character,  be  entitled  to  have 
a  formal  certificate  thereof,  and  an  entr^  of  the  fact  made 
against  his  name,  on  the  Rioter  of  Convicts  T 

If  any  reguktions  made  to  carry  out  these  suggestions  vrere 
foUowed  by  more  judicious  rules  for  the  profitable  employment 
o^pitsonera,  and  enabfing  them  on  their  discharge  to  enpport 
themselves  by  honest  labour,  Mr  to  emigrate,  and  by  more  care 
on  the  part  of  our  local  authorities  for  the  healtniness  and 
oomfort  of  the  dwellings  of  the  poor,  our  criminal  population 
would  be  very  materially  diminished,  and  the  amenament  of 
tke  oflbnder,  insftead  of  being  a  mere  mak^Mieve  to  delude  the 
unwary*  would  be  permanent  and  real ;  the  growth  of  erime 
would  be  effectually  cheeked,  and  the  criminal  offender  more 
often  converted  into  the  useful  citiien. 


DIVISION    COU  RT8. 

TO  00JiaE8P0NDXRT& 

JM  ObmmmAbotUmi  9ii  iht  tMet  ^  DtoUion  Qmrttt  cr  hninff  any  rdaUan  to 
INmMm  Cburto,  are  in/khtrt  to  U  oddruied  to  **Tke  JUtUon  qfth*  Law  Jourmd 
Sarrie  Ihtt  QgUe.** 

Att  other  ObmmMueaUont  tare  uhUktrtolobeadatemdio^rkemiloniifthe 
JUno  J^tarmei,  IbroHto,'* 

TH£  LAW  ATSTD  FBACTICE  OP  THE  ITFFEIt 
CAKADA  DIVISION  COTTBTS. 

{OnU^dmed  from  page  98.) 

UNIFORMITY  OF  PROCEDURE  IN  THE  DIVISION 

COURTS. 

We  continue  this  subject  from  last  number. 

We  believe  that  much  misapprehenfiion  ezis^fi  as  to  the 
true  objects  of  the  Judgment  Summons  Clauses )  and  yet 
they  seem  plain  enough ;  and  if  the  provisioD  ^as  rightly 
and  discreetly  administeredy  would  not  be  fitnlted  by  the 
fair  ereditor  or  upright  debtor. 


The  subject  of  the  enactment  was  briefly,  and,  we  tbtnlr, 
well  put  some  yean  ago  by  Judge  Gowan,  in  a  published 
address.  The  learned  judge — after  expressing  an  opinion 
that  the -(then)  new  provision  would  be  a  great  blow  to 
fraudulent  praotides  by  deibtors,  and,  in  some  meamirey 
ohe^  the  disposition  common  with  impreden^  persons  to 
incur  debts  recklessly,  and  without  any  reasonable  prospect 
of  being  aMe  to  disoharge  them  afterwards — goes  on 
to  say:  —  "The  powers  given  are  for  the  discoveiy  of 
the  property  withheld  or  concealed,  and  for  the  enforce- 
ment of  such  satis&otion  as  the  debtor  may  be  able  to  givoi 
and  for  the  punbhment  of  fraud.  This  last  is  by  no  means 
to  be  understood  as  imprisonment  for  the  debt  due.  Under 
the  statute  a  debtor  cannot  be  imprisoned  at  the  pleasure 
of  the  creditor  merely,  iritfaout  public  oxamiaation  by  the 
court,  to  asocertain  if  grounds  ior  it  exist  in  the  deoeitful- 
ness,  extravagance  or  fraud  of  A  debtor-  The  man  willing 
to  ^ve  up  hb  property  to  his  creditoKS,  ready  to  submit 
his  affairs  to  inspection,  and  who  has  acted  honestly  in  a 
transaction,  although  he  may  be  unable  to  meet  his  engage- 
ments, has  nothing  to  fear  from  the  operation  of  the  law. 
It  is  the  party  who  has  been  guilty  of  fhiud  in  contracting 
the  debt,  or  by  not  afterwards  applying  the  means  in  his 
power  towards  liquidating  it,  or  in  seoreting  or  coToring 
his  effects  from  bis  creditors,  upon  whom  the  law  looks  as 
a  criminal,  and  sarrounds  W3ih  danger.^' 

Perhaps  one  of  the  most  important  powers  is  that  which 
relates  to  the  discovery  of  property  withheld  or  concealed. 
The  creditor's  object  is  to  get  his  money — to  secure  the 
fruit  of  his  judgment ;  and  the  power  is  rarely  brought 
into  motion  with  a  view  of  merely  punbhing  a  debtor. 
The  examination  of  the  debtor  b  sometimes  tihe  easiest,  and 
it  b  often  the  only  method  by  which  a  emfitor  can  tear 
awaj  the  veil  of  fraud  from  dishonest  eonttivanoes  to  eoTer 
property;  and  any  one  at  all  acquainted  with  the  business 
of  the  divbion  courts  will  know  that  a  man  apdnst  whom 
exacutioas  upon  exeestioDS  haya  been  letaitted  ^  io  goods" 
b  often  proved  out  of  hb  own  Ups  to  have  amjde  meaoSi  or 
to  have  property  in  the  name  of  anotiier  penon,  or  to  hav« 
debts  or  prom^ssofj  notes  due  to  l^m  amply  sufficient  to 
meet  all  his  engagements ;  and  many  a  tim^  within  the 
writer's  own  knowledge,  have  men  paid  claims,  sometimes 
at  the  last  moment,  from  a  well-supplied  purse^  rather  than 
submit  to  an  examination.  It  is  easy  to  unders^d  that  a 
dbhonest  person  may  be  able  to  deal  with  hb  prop^ty  so 
that  a  bailiff  would  have  no  alternative  but  to  return  "  no 
goods''  to  an  execution  against  him;  and  a  man  with 
91,000  in  good  notes  in  hb  pocket  may  laugh  at  a^./a. ; 
but  put  this  man  under  examination,  and  the  truth,  or  a 
portion  of  it,  will  come  out,  an4  payment,  or  punbhment 
for  rofusing,  will  be  the  appropriate  result.     From  these 
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oonsideratioDB  it  is  obTions  that  a  dislioneBt  man  who  has 
means,  but  no  inclination  to  pay  his  debts,  will  most 
anxiously  desire  to  escape  an  examination.  And,  there- 
fore, the  law  properly  provides  that  should  he  n/9glect  or 
lefiise  to  appear  he  is  to  be  punished,  not,  strictly  speak- 
ing, as  for  a  oontempt,  but  non-appearanoe  goes  to  show 
the  high  probability  that  some  &ct  exists  the  telling  of 
which  would  speak  against  him  or  benefit  his  creditors. 
Section  165  provides  clearly  enough  for  the  cases  under 
which  a  judgment  debtor  after  summons  maybe  committed, 
and  that  under  five  distinct  heads.  The  first  three  relate 
to  the  personal  conduct  of  the  debtor  after  summons  served 
on  him. 

1^  If  the  debtor  does  not  attend  the  summons  as 
required,  or  allege  a  suflicient  reason  for  not  attending. 

2.  If  he  refuses  to  be  sworn,  or  to  give  a  full  statement 
of  his  transactions  and  affidrs }  or, 

5.  If  he  does  not  make  answer  to  the  same  to  the  satis- 
Ikction  of  the  judge. 

The  judge  may  order  him  to  be  committed. 

The  last  two  grounds  are — 

4.  If  it  appear  to  the  judge  either  by  examination  of 
th4  party  or  bjf  the  evtdinctf 

(a)  That  the  party  obtained  credit  from  the  plainUff,  or 
incurred  the  debt  or  liability  under  false  pretences ;  or, 

(h)  By  means  of  fraud  or  breach  of  trust;  or, 

(c)  That  he  wilfully  contracted  the  debt  or  liability 
without  having  at  the  time  a  reasonable  expectation  of 
being  able  to  pay  or  satisfy  the  same ;  or, 

(d)  Has  made,  or  caused  to  be  made,  any  gift,  deliveiy 
tft  tracer  of  any  property,  or  has  removed  or  concealed 
tl^e  siu9e  ^ith  intent  to  defraud  his  creditors,  or  any  of 
them;  or 

6.  If  it  appeara  to  the  satis&ction  of  the  judge  that  the 
party  had,  when  summoned,  or,  since  the  judgment  was 
obtained  against  him,  has  had  sufficient  means  and  ability 
to  pay  the  debt,  &c.,  and  refused  to  pay,  &c. 

Then,  and  in  any  such  case,  the  judge  may,  if  he  thinks 
fit — i.  €.,  in  the  exercise  of  a  sound  discretion — ^under  the 
circumstances  make  an  order  to  commit  the  party  to  the 
common  gaol  for  a  period  which  must  not  exceed  forty 
days ;  but  by  section  169  he  may  obtain  his  discharge  at 
any  time  upon  satisfying  the  demands  against  him. 

Now  it  is  quite  impossible  to  do  justice  to  the  parties  or 
to  cany  out  the  laif  without  a  special  examination  into 
each  particular  case,  and  the  judge  who,  as  our  correspon- 
4ent  states,  ''summarily  disposed  of  a  great  number  of 
judgment  sumnionses  by  pne  order  applicable  to  the  whole 


batch,  without  hearing  one  word  of  evidenee,''  displayed 
great  ignorance  or  gross  indifference  as  to  his  duties. 

Our  correspondent  remarks  further  that  "  the  benefit  of 
the  judgment  summons  clauses  are  practically  denied  in 
another  county,  because  the  judge  has  ordered  the  clerks 
of  all  his  courts  not  to  issue  judgment  summonses,  unless 
conduct  money  is  deposited  for  the  judgment  debtor,  the 
same  as  if  he  were  a  witness,  a  thing  never  thought  of  in 
the  superior  oourts.'' 

We  do  not  think  the  judge  was  acting  with  authority  in 
giving  the  order  stated^  but  we  are  by  no  means  prepared  to 
say  that  he  might  not  under  certain  circumstances  decline  to 
make  an  order  to  commit  for  defiiult  of  appearance,  unless 
it  was  shewn  to  him  that  an  indigent  debtor  residing  at  a 
distance  from  a  court  was  furnished  with  conduct  money. 
Our  oorrespondeat  is  wrong  in  saying  it  is  ''  a  thinjg  never 
thought  of  in  the  superior  courts,"  for  several  of  the  judges 
will  not  grant  an  order  to  commit  unless  there  is  some  proof 
that  the  defendant  has  had  oonduct  money  paid  him. 

We  must  reserve  further  comment  on  this  subject  till 
next  number. 

ooaaxspoNomfoi, 


iVino  IViai  an  LUerpteader, 
To  THi  Editob  Of  Tsa  Law  Jothihal. 

GsNTLSMXN, — ^The  Common  Pleas  have  recently  decided,  in 
3Adiigan  v.  Cook'et  al,  that  a  new  trial  in  interpleader  matters 
cannot  be  granted  in  a  Division  Oenrt.  I  have  always  been 
of  opiiilon  that  snch  power  did  exist,  under  the  107th  section 
of  the  Consolidated  Division  Courts  Acts.  A  similar  decision, 
in  Begina  v.  JMy^  took  place  before  the  passing  of  the  Con- 
solidated Act.  The  impression  gains  ground  thai  the  recent 
decision  virtually  says,  No  new  trial  can  be  granted  in  the 
Division  Courts.  No  mention  is  made  of  new  trials,  except  in 
107th  section.  I  have  fidled  to  discover  that  any  distinction 
is  there  made.  The  words  are  general,  and  confined  to  no 
particular  class  of  cases. 

Yours,  &o,f  R.  WiLUAVs, 

Div.  No.  1,  Cb.  Paih, 
Stratford,  April  7, 1863. 


[We  agree  on  all  points  with  our  correspondent  The  right 
of  new  trial  in  interpleader  i^^atten  is  more  important  than  in 
ordinary  cases ;  but  the  decisions  referred  to  seem  to  ran  the 
other  way,  and  of  course  they  must  govern  in  the  Division 
Court.  Should  Mr.  M.  C.  Cameron's  bill  pass,  the  latter 
dauses  of  his  bill  will  do  much  to  prevent  the  CTils  that  would 
arise  from  want  of  the  new-trial  power,  and  we  hope  these 
clauses  may  pass.  The  fint  clauses,  as  to  altering  IKvirions. 
are  most  objectionable,  and  would  be  sure  to  produce  constant 
changes  in  Divisions,  and  unseemly  efforts  to  serve  selfish 
ends.  No  arrangement  would  be  stable  with  such  a  provision, 
—Eds.  L.  J.] 


1868.J 


LAW    JOURNAL. 


128 

ssssa 


Malahidi,  April  11, 1856. 
Bi/'laic — School  Bate — Prdiminaries, 
To  the  EdUort  of  the  Law  Journal. 

GxMTLSKSN, — A  qnettion  inTolTing  the  right  of  the  judge  of 
a  DiTisioo  Court,  in  the  faoe  of  ft  manioipid  by-law  impoeing 
a  school  Motion  rate,  to  try  the  Talidity  of  the  preliminary 
proceedings  of  the  school  trustees,  upon  which  the  by-law  was 
founded,  haying  occurred  in  this  neighbonrhood,  and  conflict- 
ing opinions  by  legal  gentlemen  having  been  giren  on  the 
subject,  I  take  the  liberty  of  submitting  the  matter  to  you. 

The  trustees  of  a  union  school  section  made  a  written  ap- 
plication, under  their  corporate  seal,  to  the  Municipal  Council, 
to  lery  and  collect  on  the  rate-payers  in  that  part  of  said  sec- 
tion lying  within  sud  municipality  a  certain  amount,  to  assist 
in  defraying  the  necessary  expenses  of  the  school,  under  the 
10th  and  12th  snb-seotions  of  the  27th  section  of  the  Common 
School  Act  (Con.  6tat  U.  C,  p.  734),  but  did  not  show  the 
decision  or  proceedings  of  the  school  meeting,  under  the  4th 
sob-scption  of  the  16th  section  of  the  Common  School  Act 
(Con.  Stat.  U.  C,  p.  730). 

The  Municipal  Council,  as  required  by  the  34Ui  section  of 
the  Common  School  Act  (see  Con.  Stat  U.  C*  p*  738),  impose 
the  tax.  One  of  the  rate-payers  is  sued  in  the  Division  Court 
for  the  amount,  who  resists  the  tax  and  defends  the  suit,  on 
the  following  grounds,  vis. :  that  the  trustees  had  no  authority 
to  impose  the  rate  themselres,  nor  get  the  Council  to  do  so  for 
them,  inasmuch  as  at  the  annual  school  meeting  it  was  decided 
"  that  the  school  was  to  be  maintained  by  rate  bill  on  scho 
lars,''  which,  with  the  QoTcmment,  municipal  and  other 
grants,  would  have  been  snflicient  to  ha^  maintained  the 
school  without  taxation. 

But  the  school  trustees  give  another  version  of  this,  and 
assert  that  the  annual  meeting  was  declared  illegal  by  the 
local  superintendent,  and  that  at  a  subsequeot  meeting,  called 
under  his  authority,  the  rate-payers  decided  to  have  a  free 
school,  and  authorised  trustees  to  levy  the  amount  necessary 
|0  maintain  said  school  on  ratable  property  in  the  said  section. 

The  collector's  roll  was  produced  to  prove  amount  ot  tax, 
by-law  to  show  that  it  was  regularly  imposed,  and  the  written 
application  of  trustees,  upon  which  they  claim  they  were  com. 
polled  toaot. 

It  was  contended  that  the  court  had  no  right  to  go  behind 
these  documents,  and  enquire  into  the  action  of  the  rate. 
payers  at  their  school  meetingp^  but,  that  tiie  request  of  the 
trustees,  the  by-law,  and  collector's  roll,  are  conclusive. 

It  was  contended,  on  the  other  part,  that  the  Municipal 
Corporation,  before  they  passed  their  by-law,  were  bound  to 
enquire  into  the  action  and  decision  of  the  school  meeting. 
The  case  of  Baocht  v.  Uarr^  8  U.  C.  C.  P^  441,  is  relied 
npon  by  both  parties  in  support  of  their  opinions. 

Draper,  C.  J.,  says  that  ''  the  condition  precedent  to  the 
exercise  of  the  power  to  pass  a  by-law  to  levy  a  rate  for  school 
pnrposes  within  the  section,  should  have  been  set  forth  in 
Haacke  v.  JUarr"  (see  p.  445) ;  and  on  page  443  he  says,  "  If 
that  authority  can  only  be  exercised  either  npon  request  or 
with  the  concurrence  or  consent  of  other  parties,  then  I 


apprehend  4hat  the  party  must  show,  not  merely  that  the  by** 
law  was  passed,  but  that  it  was  passed  upon  such  request,  or 
with  such  concurrence  or  consent.'^ 

Now,  the  question  in  debate  is :  One  party  insists  that  the 
assent  and  proceedings  of  the  school  meeting,  besidei  the 
requeti  of  the  ^rtisiees,  is  necessary  to  be  shown.  The  other 
party  insist  that  the  request  of  the  trustees  evidenced  by  their 
corporate  seal  was  all  that  the  Municipal  Council  required  ss 
the  condition  precedent  to  their  passing  the  by-law,  and  levy^ 
ing  the  special  school  section  rale. 

Yonr  views  in  your  next  publication  on  the  subject,  vrill 
oblige,  Tours  truly, 

A  SUBSCBIB|B» 


[We  insert  the  letter  of  our  correspondent!  but  as  the  qnee- 
tions  to  which  he  adverts  are  now  before  a  court  of  competent 
jurisdiction  for  ^judication,  we  must  decline  to  iiiterfere.^-^ 
Ens.  L.  J. 

UPPER  CANADA    REPORTS* 

COMMON  PISA8. 


{Bgporfei  djr  X.  0.  Joins,  Bbq.,  AnrMavcrf-Zow,  S^orUr  to  ttc  ObmrL) 

Samubl  MoLikhah  qui  tam.  v.  Parsa  B.  Baowa. 
Magidroie    OMnUtUm  iy  Urn    Bam'm^^mm»i«al0-aigiuiitm. 

lB«aaiotkmMaliBtaBi«ttlftrat6ftriM^«rtl]iKtomak«  an  ImnMdlatoNtmrBor 
aeOBTietlon  hud  bflflmblmaBd  Hiottier  JmbBeon  |]MS6th  ofBeptniber,  18S1, 
itivMiwoni  that  a  rahirn  afloompaaM  tor  tha  eo&Ttetlon  ttarif  was  nade  ^ 
tha  witnaialbr  bimseU;  and  oo  bsbalf  of  taa  dafendant  oo  tha  OCli  Deoember. 
18S1,  and  rignad  in  tha  dsftndaatfs  nama  bj  tha  wttnets,  ts  waU  aaforhlmsftHl 
tha  dafattdant  haiing  authorised  aud  reaoastod  him  oo  to  ilgn  it  The  Jadfa  at 
tha  trial  laft  it  to  the  Jviyis  to  whathar  tta  retaniiraB  « Immediate  as  roqnired 


ij  the  statntsi  teUIng  them  that  the  word  Immedlato  shoold  be  oonstrned  to 

naaa  within  a  Nasooahla  time.   UpOB.aT«rdietflardefbodaBt,aBdametloiiftir 

nawtriaL 
Bdi,  that  tha  Ihet  wnsprmMrly  loft  to  tha  Joiy  to  dadde  whether  tha  retvra  aa 

mada  eame  within  Hbm  dafltftloa  of  tha  word  **  tmmadiatei''  and  tha  daolslon 

ofajnrywponaiaatteroflhot  in  a  penal  aetion  is  floaL 
That  alttaon^  tha  atat«te  zaooirsi  tiM  foturn  to  ba  maie  Iqr  13^  mK9kmg 

Jostftoes  ondar  their  hand%  jot  when  ona  Jnatioe  of  two  who  oouTlBtad  nada  tha 

return,  signing  his  own  name  and  that  of  tha  other  Joitloe  by  his  azpreas 

aotliority.  it  was  saffldent. 
Qmit,  yr  Jpwspir,  C.  J.— Whathsr  tha  wtia  la  thto  caaa  cama  within  ttw 

immrllBtir  under  tha  statnta. 


Pcibt  against  defendant  as  a  Justice  of  the  peace  for  not  maUng 
aa  immediste  return  of  a  ooaviotioa  of  John  McLennan,  James 
Qlhnour,  Ssmuel  MoLennaa,  and  Thomas  Fallon,  had  before  the 
defendsnt  and  Aleziader  MelntTre,  Esq.,  two  of  the  justfces  of 
the  Peeee  tor  the  United  Counties  of  Huron  sad  Bruoe,  on  the 
26th  day  of  Sept,  1861.    Plea,  never  indebted. 

The  case  was  tried  in  November,  1862,  at  Goderleh,  before  the 
Chief  Jostiee  of  Upper  Canada. 

The  derk  of  the  peace  proved  he  had  no  return  of  the  oonriotion 
stated  in  the  deehoation  saeh  as  the  statute  specifies,  but  he  pro- 
dnocd  a  conviction,  corresponding  with  the  declaration,  which  he 
received  on  the  6th  December,  1861.  He  was  applied  to  by  the 
plaintifir  attomey  about  the  9th  of  October,  to  searoh  ftnr  this 
oonviotion.  The  quarter  sessions  neat  ensuing,  the  26tili  September, 
1861,  began  on  Tuesday,  the  10th  of  December,  and  a  notice  of 
appeal  agunst  the  conviction  vras  lodged  on  that  day.  fHien  the 
appeal  was  called  the  derk  of  the  peace  stated  the  conviction  had 
not  been  returned.  This  mistake  arose  from  the  prosecutor's 
name  not  appearing  on  the  paper  retiteed.  It  was  also  proved 
that  the  complaint  was  made  against  the  four  parties  named  for 
stopping  up  a  road  in  the  12tii  oonoession  of  Culross,  which  road 
was  between  two  lots,  one  of  which  belonged  to  the  ftither  of  the 
Mcliennans,  and  the  other  to  one  of  the  sons. 
*  On  the  defence  Alexander  Hclntyre  was  called.  He  was  one  of 
the  eonvisting  Justices.    He  staled  that  he  drew  up  in  his  own 
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bandwritiag  ft  return  of  thia  eoofiotion  in  tb«  month  of  NoTomber. 
That  this  retqm  together  with  the  conTiction  that  were  mailed  in 
one  eoTelope  about  the  middle  of  NoTomber,  addressed  to  the  olerk 
of  the  peace,  and  that  he  pat  the  packet  into  Uie  Teeswater  poet^ 
aflheeL  The  return,  was  Ui  eompllaiioe  with  the  atatate.  It  waa 
not  returned  sooner  in  ooneequenoe  of  a  notioe  eenred  bj  the 
J^rosecntor,  as  follows : 

"  CnlroBS,  November  20,  1861. 

*^  To  John  MoL8nBaa.-^Take  notioe  that  I  hare  abandoned  and 
do  hereby  abandon  the  ease  instituted  bj  me  again^  yon  for 
stopping  op  the  road  allowance  between  lots  Nos.  82  k  83,  12th 
doncession,  and  fbr  which  yon  were  conTioted  before  Alexander 
Molntyre  and  P.  B.  Brown,  Bsqairee,  on  the  25th  Septenber, 
1661,  and  farther  take  notice  that  I  do  not  intend  to  proaaoate 
said  case  or  take  anv  farther  action  therein.        Tears,  &c., 

(Signed,)  "RioBARn  Hawmbt.** 

Mr.  Molntyre^  farther  swore  that  no  fine  or  costs  were  ever 
exacted  from  or  paid  by  the  parties  conTioted.  That  the  return 
was  made  in  his  name  and  that  of  the  defendant,  who  had 
authorised  him  to  put  his  defendant's  name  to  it,  and  to  make  the 
return.  The  signature  to  the  notice  was  proved,  and  serrlce  of  it 
mi  each  of  the  parties  was  admitted. 

The  jury  found  for  the  defendant. 

In  Michaelmas  Term  Eccles  Q.  C,  obtained  a  rule  nwt  to  enter 
a  Terdiot  for  the  plaintiff  pursuant  to  leave  reserved,  or  for  a  new 
trial,  the  verdict  being  eontraty  to  law  and  evidence  and  the  charge 
of  the  learned  judge^  the  evidence  for  ttie  defence  being  insufficient 
to  sustain  the  verdict,  and  for  miadtreetien  in  not  ruling  as  a  matter 
of  law  that  the  return  proved  was  not  immediate. 

C  EoHntim  shewed  cause.  No  point  was  taken  at  the  trial 
that  the  judge  should  not  have  left  it  to  the  jury  to  say  whether 
the  return  was  immediate.  And  in  qui  tarn,  actions  the  courts 
will  not  grant  a  new  trial  on  a  question  Hke  this,  where  the  charge 
to  the  juy  is  not  dearly  against  law.  He  referred  to  Tknani  v. 
J9e^  9  Q.  B.  684;  BaU  ^iit  lam.  Fraser,  18  U.  C.  a  B.  100;  BaU 
V.  Green,  0  Sxch.  247;  Gou^k  v.  JBfardmoM,  6  Jun.  N.  8.  402 ; 
Murphy  qmi  torn  v.  SarveSf,  9  U.  G.  G.  P.  628 ;  Hendenon  v. 
Sherborne,  2  M.  &  W.  286;  Btz  v.  MeMntMh^  2  Old  Series,  497. 

JSceUe,  Q.  G.,  supported  the  rule* 

I>KAFn,  0.  J.— I  do  not  find  that  any  leave  was  reserved  to 
aM>ve  to  enter  a  yerdiet  for  the  plsintiC  The  rale  appears  to  have 
inadvertentiv  issued  in  that  respect 

And  the  obiection  now  urged  as  a  misdireotien,  namely,  that  the 
learned  Ghief  Justice  left  it  to  the  jury  to  say  whether  the  return 
was  imme^ta,  which  word  ha  told  them  meant,  «•  within  a  reason- 
able period,"  instead  of  ruling  it  as  a  matter  of  law,  was  not 
taken  at.the  trial,  and  we  should  not  therefore  permit  it  to  be 
wrgednew.  The  ease  of  Tamwmi  v.  BM,  9  Q.B.  684,  supports  as  fhr 
as  it  goes,  the  course  adopted  in  leaving  the  question  to  the  jurv. 

Then,  upon  the  evidence,  it  was  contended  at  the  trial  that  the 
evidence  by  Molntyre  cttd  not  prove  a  retnm  made  by  thiadeftndaat 
as  be  had  not  signed  it,  and  that  oljeetien  is  renewed  now.  The 
statnte,  though  it  requires  tliaft  the  return  dMuM  be  made  by  the 
eonvisting  jostiees,  dloea  not  in  the  enacting  clause  lequireit  to  be 
under  their  proper  hands.  The  sehedule  of  forms  ends  thua  t  **k. 
B.  A  0.  B.,  oonvieting  justices'*  (as  the  ease  may  be).  I  am  of 
opinion  that  so  far  as  this  objection  extends,  the  evidenoe  Ailly 
warrants  the  verdict  That  if  one  justice  of  several  who  eewvlct 
makes  the  retarn,  and  signs  the  name  of  the  other  oonvieting 
justioea  to  it,  by  their  direction  or  express  antfaoHty,  it  is  sufllelettt 

The  last  question  is  as  to  the  finding  that  this  return  was 
<*  Immediate."  I  am  not  by  any  means  prepared  to  say  that  the 
evidenoe  proves  an  immedisJe  retam.  To  be  salb  firom  the  penalty 
justiees  of  the  peace  who  join  in  a  convlotion  should  be  wt  mere 
prompt  in  sending  the  same,  with  a  return  as  required,  and  In  the 
fotm  given  by  the  sehednle  to  the  act  A  reasonable  tisM^  a  time 
to  enable  thsrm  to  de  It  aonvnnisnily,  and  In  proper  order,  they 
may  safely  take.  They  inour  the  risk  of  a  jury  flnding  against 
them  if  they  take  more.  I  ooaour  in  the  manner  in  wnieh  this 
question  was  left,  nor  is  it  ehjeeled  to  ft>r  on  this  point  the  verdict 
is  complained  of  as  a^rinst  the  learned  Ohief  Jnstios^s  oharge. 
But  the  jury  have  found  that  the  return  was  made,  and  that  it 
was  immediate.  And  in  a  penal  action  sueh  as  this  is,  their  ver- 
dist  on  a  queation  offset  iweperly  left  to  them  is  fiinal  and  eon- 


elusive  if  in  favour  of  the  defendent    The  cases  of  AoU  v.  Oreen 
and  Oough  v.  Ilardman,  cited  by  Mr.  Bobinson  settie  this  point 
I  think,  therefore,  this  rule  should  be  discharged. 

Per  ear.^Eule  discharged. 


Sahvba  MoIdinAn  avz  tax.  v.  AjLnxAanix  Mo  Inmn. 

J^etke^ike 

truttB    Kfm jawu    Mmmmm, 

TbiM  Mtkm  WM  rimflw  to  the  pmmag  eats  lij  mom  phdntlff  agrtut  tb« 

■-  "  ^ttn«ti  iw  tke 
oflbred  topat 
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deftnceon  the  former  trial. 


Atrial 


the  oMaet  of  which  epMured  to  be  toabew  tlie  retWB  of  tlMOoavknoaly 
■elf,  and  so faiMreol^to iiMke Un  a wNmm on  Ue «WB  behiir. 
Hdd,  that  the  penalty  not  beios  a  Jolat  one,  aa  agaioit  the  two  mag^strmtea,  bpt 
•a?eraU  each  baiefflii«TMiianyHaMe  for  aot  mBMng   ~  '^ 
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eoawno 


the 
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Bt la  foTonr  of  defoiHlant  in  the  l 
ofaratvmnaMlebythedefoadaiitlnthiaaaee  ,     _ 

A«M,  alio  that  the  tnumiadott  or  the  ooDTleltai  ttaairie  not  nflMmt  wMhoil 

a  ntnrn  thereof  by  the  eonrletlng  Jnattoe. 

The  pleadings  in  this  case  are  the  same  as  In  MeLennmi  gvi 
Utm  V.  Brvwn,  and  the  issue  was  tried  on  the  same  day,  and  very 
shortiy  after  the  jury  had  rendered  their  verdiot  for  the  defendant 
in  that  case.  The  present  defendant  was  the  principal  witness 
for  the  defence  in  the  action  against  Brown,  and  with  the  exception 
of  his  testimony  the  fkcts  proved  in  the  two  cases  were  precisely 
similar.  The  deftedants  counsel  however  offered  to  put  in  en- 
dence  the  record  in  that  case  on  which  was  endorsed  the  verdict  ren- 
dered in  favour  of  Brown.  The  learned  Chief  Justice  refused  to  re- 
ceive it.  The  defendants  counsel  objected  to  the  charge,  contending 
tiiat  the  word  *«  immediate"  must  be  construed  with  reference  to  all 
the  droumstaaoee,  and  that  if  the  return  was  madeassoon  asnecea- 
sary,  under  the  circumstances  of  the  case,  the  Jury  should  have  beea 
directed,  that  it  was  sufficient  to  satisfy  the  sUtute,  and  that  the 
notice  of  appeal,  and  the  notioe  of  abandonment  of  the  prtMOcu- 
tion  were  eireumstancee  to  be  eonsiderad,  in  determining  whether 
the  return  was  **  immediate,"  and  the  return  of  the  conviction 
itself,  is  a  compliance  with  the  statute. 

The  learned  Ghief  justice  was  against  the  defsndaut  on  both 
points,  stating  as  to  the  first,  that,  Uking  all  the  oirenmstaness 
into  account,  he  could  not  tell  the  jury  that,  in  his  opinion^  the 
return  was  immedlhte,  he  left  it  to  them  on  the  evidence.  They 
found  for  the  plaintiff. 

(7.  SoHnam^  in  Michaelmas  Term,  obtained  a  rule  nitt  for 
a  new  trial,  for  the  rejection  of  the  evidence,  of  the  record  and 
endorsement  of  verdiot  thereon,  and  to  stay  proceedings  on  an 
affidavit  which,  however,  only  shewed  the  ident^y  of  the  pleadings 
in  the  two  actions,  and  that  the  jury  had  found  in  favour  of  the 
defendant 

JBeelee,  Q,  C?.,  shewed  cause,  contending  that  the  whole  object 
of  the  rule  was  to  make  the  defendant  a  witness  in  his  own  case, 
which  our  statutes  did  not  permit 

C.  Sobuuon,  in  support  of  the  rule,  cited  Taylor  on  Evidence, 
1284-5,  1294  to  1299,  and  1804  to  1808 ;  FriUhard  v.  Bitehcook, 
6  M.  &  Gr.  151. 

Beapxb,  G.  J.— The  right  to  use  the  ver^ot  in  the  ease  against 
Brown  was  not  rested  on  the  ground  that  the  plidntiff  could  only 
recover  one  penalty  for  the  not  returning  the  conviction  in  question, 
for  it  was  not  denied  that  the  statute  (Consol.  Stat  U.  C.,  ch.  124, 
see.  2)  sutjeots  each  jnstioe  of  the  peaoe,  whoseduty  it  is  toasake 
a  return,  to  a  penalty  if  he  negleots  so  to  do.  Nor  was  it  offsred 
simply  to  prove  that  a  trial  had  occurred  before  the  court  then  sit- 
ting, intkqui  tarn  action  against  Brown,  or  that  avereflet  had  been 
rendered  in  his  favor.  If  thathad  been  all.  I  ^prehmid  the  reeord 
tendered  would  have  been  admissible.  Tne  object  plidnly  was  to 
oifSer  it  as  some  proof  of  a  fhot  in  dispute  on  the  trial  of  this  cause, 
namely,  that  this  defmdant  had  returned  the  conviction.  But,  in 
truth,  it  could  not  have  been  evidence  of  that  fact,  beeansa  it  waa 
wholly  indifferent  to  Brown's  liability  or  non-liability.  If  he 
rBrown)  had  made  a  return,  he  would  not  be  liable,  because  the 
aefsndant  had  neglected,  and  et)M  perea.  There  was  no  question 
of  joint  liability  for  a  Joint  ondssion.  Bach  action  was  Ibr  a 
several  liability  for  the  individual  neglect  of  each  defSsndant 

I  think,  therefore,  the  learned  Ghief  Justice  rightly  rejected  it 
as  affording  no  evidence,  whatever,  material  to  the  issue  which  he 
was  trying.  * 
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TlMa,  M  to  the  dirMtioa  to  the  Jaiy,  I  think  that  the  qaeetion, 
whether  the  return  wm  immediate,  t.  #.,  within  a  reaaooable  time, 
eannot  be  effeoted  by  the  notiee  of  appeal,  or  sobeeqvent  notioe 
of  abandoiuMnt  of  the  proeeootion.  The  datj  of  the  jostioe  is 
wholly  unooimeoted  with  saoh  proeeedings.  If  it  were  not»  he 
might  Joatif  J  deby,  on  the  ground  that  he  was  waiUag  to  see  if  there 
wonld  be  an  appeal,  Ao. 

Iiaetly,  I  am  nnable  to  oonoor  In  the  i^igiunent,  that  transmitting 
the  oonTioUon  itael(  is  the  same  thing  as  making  a  retnm  of  it 
Hirst,  tlie  statute  not  only  does  not  say  so,  bat  it  says,  to  my  ap- 
prehension, something  different;  and,  second,  the  eoa^tionwUl 
not  eouTiqr  »By  infomntion  as  to  the  time  wh«n  the  penalty  was 
|Mud,  if  paid,  nor  to  whom  it  was  paid  over  by  the  eonTioting  jostioe 
or  Jvstieea,  nor  if  it  had  been  paid,  a^y  explanation  why. 
Zhe  preamble  of  the  osigiBal  aot,  if  refemd  to  affords  roasonu 
for  holding  the  oonTiotion,  and  the  return  of  it,  tm  separate  mtr^- 
ments  and  for  enforeing  the  Information  which  the  sohedule,  if  pro- 
perty drawn  up,  would  giTO.  I  should  be  Tory  glad  if  I  oould 
hold  that  this  defendant  had  snbstantiaUy  oomplied  with  the  statate, 
either  in  point  of  tirae^  or  by  returning  the  Qonyictlon  only ;  but 
I  think  the  plain  oonstmotion  of  the  act  is  Stgainf  t  him^ 

I  think,  therefore,  the  rule  must  be  discharged. 

Ftr  e«r.-^B«le  diashavged. 


Abxstbonq  t.  Bowss  it  al* 


0§«Kkui  mm  d^imdant~-Jromutt~'Om$oL  StaUlT.  C,  eh,  120. 

BMt  th^t  a  notfotoT  Mtion  ^Tea  to  ejQitioeQf  th«  peaeej  eadtr  Oouol  Bt»t  U. 
C  eh.  126^  in  tb»  JbUowlng  wotdf :  '^Vo  John  O.  Bowm,  of  the  City  of  Toronto^ 
JBaqnlrov— I,  Axmlo  AmuitroDK,  wthe  Otty  of  Toronto,  in  the  Prorinee  ot  QummI^i 
■lilnster,  xtMldiiig  wtth  my  ftiliar,  Jmauu  Amstrong  at  Na  148  Dmhaii  Street, 
la  tlM  nid  dty  of  Ttetmtcs  ^^  8lgn«l  by  Um  plabitlCand  endoised,  C.  P. 
▲rmitrong  t.  Bowm.— Notiw  of  Annie  Armfltrong  to  John  Q.  Bowep- Hie 
within  named  Annie  Amnftronf  nildee  ^t  Ko.  148  Dnehen  Btroet,  in  the  Citr 
or  Toronto.— Cameron  k  MoMldiael,  fiw  nlalntii^dld  not  oonAm  to  the  |n>n* 
^oM  of  the  10th  Motion,  not  having  the  nlaee  of  ahode^  or  hiuiaeet  ef  the 
attorney  endoned,  nor  the  ooort  in  wnieh  the  aetloQ  was  to  be  brought,  stated. 
Tbe  ol]!)eetion  that  no  notiee  of  action  wat  neeeaiary,  not  baring  been  taken  at 
thn  trial,  Md,  that  It  eoold  not  aftenrasdi  be  railed  in  tenn. 

add,  alae^  tiiat  judgment  hj  deflinlt  being  figaed  against  one  defendant  did  not 
prevent  a  nonsnitDeIng  enteved,  on  obieetlpns  mlsed  1»r  another  dofendaat. 

(O.P,H.T,  MTtfr) 


Trespass,  and  false  imprisonmaat  Plea,  by  statute,  not  guilty, 
redurring  in  the  margin  to  the  Consolidated  Statutes  of  Upper 
Canada,  ohapter  126,  seetions  1  to  20,  Poblio  ilets. 

The  trial  took  plaoe  at  the  fall  assises  for  Terk  and  Pe^  b«f(m 
Morrison,  J.  A  witnees  was  called,  who  swore  that,  as  one  of 
the  elerks  of  Messrs.  Cameron  &  MoMich^el,  he  senred  a  copy  (or 
duplicate)  of  the  aotioe  oi  aotiout  cf  which  notice  the  orii^nal 
was  put  in.  He  also  stated  that  he  esasdned  the  copy  served 
with  the  original,  and  also  examined  the  endofsements  and  they 
were  ooirect.      He  did  this  on  behalf  of  the  plaintiff's  attorneys. 

The  notice  commenced  thus :  "  To  John  Gt,  Bowes,  of  the  City 
of  Toronto,  Bsquire.  I,  Annie  Armstrong,  of  the  City  of  Toronto, 
of  the  ProVince  of  Canada,  spinster,  residing  with  my  father, 
James  Armstrong,  at  No.  148,  Dnehess  Street,  in  the  said  Ci^  of 
Toronto,  hereby,*'  &o.,  and  was  «gned  by  the  plidn^.  It  was 
thus  endorsed:  «C  P.  Armstrong  ▼.  Bowes.  Nctiee  of  Annie 
Annatroi^  to  John  G.  Bowes.  The  within-named  Annie  Armstrong 
resides  U  No.  148,  Puchess  Street^  in  tha  City  of  Toronto. 
Camaron  ft  McMiohael  for  the  plaintiff. 

Bfldence  was  i^ven  of  the  trespass,  and  at  the  close  of  the 
plaintiff's  case^  a  nonsuit  was  moved  for,  on  the  ground  that  the 
notiee  of  aettou  was  served  by  the  attorn^,  and  that  the  place  of 
abode,  ftc.,  of  the  attorney  was  noft  endorsed.  It  was  also  noted, 
at  the  teqnesl  of  the  defendanVs  ooonsel,  thai,  aeeording  to  the 
evi4eiie%  tha  plaintiff  wac  only  ^ghteen  ysM*  old.  Leave  was 
reaawad  ta  move  for  a  non0«it»  on  the  oljieetion  to  tibenetieey  and 
tha  pMstiff  had  a  verdict 

In  Miehaehnas  Term«  J,  M.  CissKrsm  4.  (7.,  obtained  a  fwfe 
nm  aoeordingly,  on  behalf  of  the  defdndant  Bowee,  or  lor  a  new 
trial,  on  the  ground  that  the  sM»tioe  ef  action  whVoh  was  served  on 
the  defendant  Bowes,  by  the  attorney  of  the  plaintiff,  had  not  the 
name  and  plaaa  of  abode  ef  such  attoo^y  endofoed  theroon  boCsre 
8em«athflse<^ 


U,  O.  Camtron  shewed  eaase,  oonten<tiog  the  notiee  was  suffi- 
cient, but  if  not,  the  defendant,  Bowes,  was  not,  under  the  cir- 
cumstances, entitled  to  a  notice.  He  referred  to  Mtgrnn  v.  li$aeh^ 
10  M.  &  W.  558 ;  BeGMdoum  v.  Lwns,  10  A.  &  B.  117 ;  Jmmei 
V.  8aimder9, 10  Bing.  429 ;  Bumt"  Ju$t$c$  of  the  iVdwe,  title,  Jua- 
tioes  of  the  Peace;  BroMa  v.  Eu^  15  U.  G.  Q.  B.  626;  Si 
V.  Taylor,  16  U.  C.  Q.  B.  279. 

J.  S.  C'afNsron,  Q.  C.,  in  reply,  urged  tfiat  it  was  not 
at  the  trial  that  the  defendant,  Bowes,  was  entitled  to  notice,  and 
that  it  was  olear  the  statute  was  not  complied  with.  He  mted 
RoberU  v.  Wmiama^  2  C.  M.  ft  B.  561,  6  Tyr.  588;  and  OoOrn^ 
V.  ffwi0erf9rd,  7  Irish  C.  L.  N.  S.  681. 

Dbajpbb,  C.  J.-^The  10th  secUon  of  our  staluteo  (eh.  126,  Con- 
sol.  Stat  U.  C.)  enacts  that  **  no  such  action  shall  be  eemmenced 
against  any  Justice  of  the  peace  until  one  month,  at  least,  after  a 
notice,  in  writing,  ef  the  intended  action  has  been  delivered  to 
him,  or  left  for  him  at  his  usual  place  of  abode,  by  the  party 
intending  to  commence  the  action,  or  by  his  attorney  or  agent,  In 
which  notice  the  cause  of  action,  and  the  court  in  which  tiie  same 
is  intended  to  be  brought,  shall  be  clearly  and  ezpHeitiv  stated, 
and  upon  the  ^aek  thereof  shall  be  endorsed  the  name  and  place  or 
abode  of  the  party  intending  to  sue,  emd  ako^  the  name  ami  place 
of  abode  or  of  business  of  Us  attorney  or  agent,  if  the  notiee  be 
served  by  such  attorney  or  agent" 

It  appears  to  me  impossible  to  hold  that  this  notice  eeoipHes 
with  tiie  statute,  for  thon^  the  name  and  plaea  ef  abode  of  the 
plaintiff  is  endorsed,  and  ahw,  the  name  of  her  attem^ya,  yet 
their  place  of  abode  or  business  isnotendetaed,  which  ianeeessavy, 
if  their  clerk,  who  proved  the  service,  served  it  for  then^  and  if 
ho  sflorved  it  as  aa  a^mt  for  the  plaintiff,  his  name  and  place  of 
abode  or  bntiaess  should  have  been  endorsed,  but  are  not 

I  agree  that  the  ol^ection,  that  the  defendant  was  not  entitled 
to  notice,  should  have  been  raised  at  the  trial,  and  not  being  taken 
there  cannot  be  afterwards  taken  here.  In  Brau  v.  Haft^r,  16  U.  ^ 
C.  Q.  B  625,  the  learned  Chief  Jastioe  ei^ipressed  a  siadlav  opinion 
on  this  point  I  should  doubt,  however,  %Hiether  it  ooitid  be 
properly  held  that  a  statement  of  the  name  and  plaoe  of  abode  of 
the  attorney,  at  the  foot  of  the  notice,  and  therelbre,  as  I  under* 
stand  it  on  the  Ihee  of  it  could  be  held  a  compUMioe  with  the 
act  It  is  tme  that  in  C;^e6«  v.  Ourry^  dted  in  1  Tidd  iSn.,  8th 
edition,  it  is  said  to  have  been  ruled  to  be  euficient ;  bat  in  Taffl9r 
V.  FoMriek,  8  B.  ftp.  653,  notoa,ik>rdif<SfHlildsajB,  ««i&fhvDur 
of  Justiees  of  the  peace,  the  legislature  has  thought  fit  to  prsa* 
cribs  a  precise  form ;  whether  right  or  not  it  does  not  matter;  '* 
and  in  Lov^aee  v.  Oiany*  7  T.  R.  686,  Lawranoe,  J«t  states,  aa 
the  judgment  of  the  eourt,  in  Taylor  v.  JWwmh,  ''The  atatnte 
has  presoribed  a  form  which  must  be  ImpUoitiy  fbUowed,  and  U 
odmUe  of  no  equivalent.  The  etatnto  was  auhdo  to  introdaee  a* 
strloteoss  of  linn  in  favour  of  Justiees,  and  it  must  be  observed 
Utorally." 

Where  one  «f  two  defendanto  aUawa  judgownt  to  9S  by  defhitit 
as  in  this  case,  the  plaintiff  may  be  nonsuited.  Murphy  v.  Jdoaiem, 
6B,  ftC.178;Joaav.e7i6MM,5Bvft€.76a  l^Aaarlv.  jBofaM, 
4  M.  ft  W.  649,  the  oonrt  approved  of  Mwpk^  ▼•  i^onten,  thongh 
Parke»  B.,  appears  to  have  thoaghi  that  itmight  bediffwent  inaa 
action  of  tre^aas.  It  would  be  bettat  plaintiff  should  enter  a 
elsiproceeauaf  so  waa  dona  in  that  eaaa,  or  we  may  feel  driven  to 
graatABow  triaL 

jPtfT  mr.— Bole  absplnto. 


CHANCERY* 
(i{var<9d  fty  Ai^XAaiiia  Oiilinv  1^^ 


HoiHUBa  T.  MoKbi^ 


•beolnttly  anil  and  void,  i|  notin  two*  in  UaferSiiiada, 
g  gorerned  bj  the  law  of  Bngland  aa  introdoood  Irjr  the 
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dneaaviidft'i 
much  marriagm  being  goren 
tfnper  Canada  Oonitlinilonal  Aet,  81  Oeo.  in.  e.  1 
2,  nuii  the  wovdto  ''canenkei  dtaineMOratJim,''  amd  In 


this  PioWnoot  do  not  introdaee  the  eanon  law  to  a  gnatar  avtaat  than  it 
been  pravtooflj  introdnoed  aa  partof  the  law  of  England. 
3.  that  tiie  law  as  laid  down  In  Bnok  r.  Brook^  H.  oTLAkl,  and  9tMhn  r.JBM^ 
•  Ifiot.  H.  tf  Ma.  6fl^  dom  not  apvly  to 
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This  WM  tn  administrmtion  solt,  in  whlob  the  qnestion  of  the 
right  of  the  widow  of  the  intestate  to  dower  was  oontested,  on  the 
groond  that  her  marriage  with  the  inteitate  was  Toid — she  being 
his  deceased  wife's  sister.  It  appeared  that  Hugh  McNeil,  the 
intestate,  had  in  1826  married  one  Elisa  Hntohinsoa,  that  she 
died  in  1849,  and  that  in  March  1860  he  married  Anne  her  sister, 
who  now  claimed  to  be  entitled  to  dower. 

The  questioD  raised  was  whether  the  English  Act  5  &  6  Wm. 
IV.  ch.  64,  declaring  "all  marriages  within  Uie  prohibited  degrees 
of  consangninitj  or  affinity  absolutely  nail  and  Totd  to  all  intents 
and  purposes  whatsoeTcr,"  was  in  foroe  in  Upper  Canada. 

The  Canadian  Marriage  Acts,  88  Geo.  III.,  c  6,  containing  the 
woida  ••  canonical  disqnalifioation ;"  88  Geo.  III.  c.  4,  "legal  dis- 
qnalificatton ;"  11  Geo.  IV.  c.  86,  •<  canonical  disqualification"  and 
"legal  disqnaiifioaUon ;"  18  Vic,  o.  129,  "canonical  disqualifi- 
cation," and  other  Acts :  and  the  following  aqihorities,  in  addition 
to  those  mentioned  in  the  judgment^  were  referred  to  by  counsel : 
Brook  T.  Brook,  4  L.  T.  N.S.  98,  and  7  Jur.  N.  8.  422  ;  Eesfina  t. 
Boblm,  21  U.  C.  Q.  B.,  862 ;  Ooodhm  t.  WhUmore,  7  U.  C  L.  J., 
124;  McQuan  t.  Ohadwick^  11  Q.  B.,  178;  Mi4dUton  y.  Oro/U,  2 
Atk.,  660.  • 

Hodgin$j  plaintiff,  in  person. 

Beetor,  for  Mrs.  McNeil. 

Strong  and  FiUgerald^  for  the  infknt  defendants. 

Esnv,  Y.  C— Before  26  George  2nd,  ch.  88,  (the  Marriage 
Act)  clandestine  marriages  were  illegal,  although  not  Toid,  and 
subjected  the  parties  to  ecclesiastical  censure,  t.«.,  all  marriages 
were  required  to  be  solemnised  in  faeU  weluuB  and  by  bonds  or 
license,  and,  if  a  minor,  by  consent  of  parents ;  such  marriages 
were  rendered  Toid  by  26  Geo.  III.,  ch.  88,  which  is  generally  in 
force  here  under  the  GonsUtutional  Act,  but  probably  not  the 
•IcTcnth  clause,  which  malLcs  such  marriages  Toid.  They  are, 
howeyer,  illegal,  and  in  breach  of  the  usual  bond  condition  that 
no  impediment  exists. 

The  88  Geo.  III.,  oh.  6,  was  said  by  Mr.  Hodgins  to  haye  intro- 
duced the  canon  law ;  but  in  fact  the  canon  law,  so  far  as  it  was  part 
of  the  law  of  England,  had  been  already  introduced  by  the  Consti- 
tutional Act.  The  88  Geo.  III.,  ch.  4,  authorises  Presbyterian, 
Lutheran,  and  Calrinist  ministers  to  celebrate  marriage  between 
certain  persons,  prorided  they  were  not  under  any  legal  disqualifi- 
cation. It  presupposes  the  ecclesiastical  law  in  force  and  probably 
did  not  authorise  those  persons  to  marry  a  man  to  his  wife's  sister 
because  an  unlawful  marriage.  11  Geo.  IV.,  ch.  86,  confirms 
marriages  preyionsly  celebrated  of  persons  "  not  uqder  any 
canonical  disqualification,"  authorises  ministers  of  certain  denom- 
inations to  solemnise  marriage  between  persons  "  not  under  legal 
^squalification,"  Dwarris  626.  "  Acts  amending  acts  in  foroe  in 
colonies  are  themselyes  in  force." 

This  seems  to  apply  to  acts  extended  to  the  colonies  by  the 
parliament  when  passed,  not  when  the  colonies  yoluntarily  adopt 
an  act  not  originally  in  force  there.  LmngMtont  y.  jPenfofi,  6  Jur. 
N.  8.,  1188. 

The  Ux  loei  rei  mfe  must  goyem  in  all  questions  of  suceeseion 
to  real  estate ;  therefore  it  was  held  in  this  case  that  the  ancestor 
of  the  respondent,  baring  married  his  wife's  sister  in  England,  the 
marriage  not  haying  been  annulled  in  the  lifetime  of  the  parties, 
such  a  marriage  being  by  the  law  of  Bcotiand  yoid,  and  the  parties 
to  is  criminal,  the  respondent  was  to  be  deemed  illegitimate  in 
Scotiand ;  and  eyen  if  he  should  haye  been  deemed  legitimate, 
supposing  the  marriage  yalid  in  England,  it  was  not  so,  but 
unlawful  and  yoidable,  although  it  could  not  be  ayoided  after  the 
death  of  either  of  the  parties. 

Such  a  marriage  is  yoid  in  England,  but  after  the  death  of  either 
of  the  parties,  the  temporal  courts,  which  had  no  Jurisdiction 
themselyes,  and  which  must  regard  eyery  marriage  tU  factor  as 
good  until  it  is  declared  yoid  by  the  ecclesiastical  courts,  and  will 
not  permit  them  to  declare  the  marriage  yoid  after  the  death  of 
one  of  the  parties,  where  their  eentence  can  haye  no  effect  on  the 
marriage  itself;  it  being  already  dissoWed  by  death,  and  its  only 
effect  will  be  to  bastardize  the  issue.  The  result  is,  that  after  the 
death  of  the  parties,  the  marriage  is  yi^d  and  the  isiiue  legitimate 
de  facto  but  not  dejure, 

I  think  the  statute  6  &  6  Wm.  IV.^  ch.  64,  does  not  extend  to 
this  proyinoe,  and  therefore,  that  the  marriage  in  question^  whioh 


I  assume  to  haye  been  celebrated  according  to  the  law  of  England , 
as  introduced  into  the  prorinoe  by  the  Proy'mclal  Act,  82  Geo  III. 
oh.  1,  has  become  by  the  death  of  one  of  the  parties  to  it,  indis- 
soluble, and  the  children  of  such  marriage  haye  also  beeome 
legitimate.  My  reasons  are  that  the  colontes  are  not  motioned 
in  the  act  nor  included  by  any  necessary  or  eyen  strong  intend- 
ment; that  the  act  is  one  of  conyenienoe  and  policy ;  that  the  law 
of  England  was  not  introduced  into  this  prorinoe  by  tiie  imperial 
legislature,  but  adopted  by  our  own ;  that  we  haye  a  looal  legis- 
lature competent  to  deal  adequately  with  sueh  matters;  that  the 
inconyenienee  intended  to  be  remedied  by  the  act  6  ft  6  Wm.  IV., 
ch.  64,  is  practically  unfelt  here ;  that  sueh  marriages  are  recc^ 
nised  as  yalid  by  many  foreign  systems,  and  that  their  b«ng  in 
riolation  of  God's  law,  is,  to  sdy  the  least,  extremely  donbtfol, 
although  so  declared  hy  the  statute  law  of  England.  No  doubt 
the  act  of  the  82nd  of  the  hrte  king  introduced  all  the  law  of  mar^ 
riage  as  it  existed  in  England  at  that  date,  excepting,  perh^ie, 
some  clauses  of  the  26  &o.  II. «  ch.  88.  It  introduced  the  acts 
26  Hy.  Vni.,  ch.  22,  28  Hy.  VIII.,  eh.  7,  28  Hy.  YIIL,  ch.  16, 
and  82  Hy.  YIIL,  ch.  88,  so  far  as  they  remained  in  foree,  and 
so  much  of  the  canon  law  as  had  been  adopted  by  the  law  of 
England. 

The  Prorinoial  Statutes,  cited  by  Mr.  Hodgins,  do  not,  I  think, 
affect  the  question.  They  were  passed  to  confirm  certain  yoid 
marriages,  and  to  authorise  the  ministers  of  certain  denominations 
of  christians  to  solemnise  matrimony.  Both  enactments  contained 
the  qualification  that  the  marriages  in  question  should  haye  been 
or  should  be  between  persons  under  no  legal  or  canonical  disqual- 
ification, thereby  meaning,  no  doubt,  that  they  should  not  be  dis- 
qualified to  enter  into  the  contract  of  marriage  by  the  law  as  it 
stood :  that  is,  by  the  law  of  England  as  introduced  into  this 
prorinoe,  both  statute  law  and  canon,  so  fhr  as  adopted  by  the 
law  of  England.  These  statutes  did  not  mean  to  introduce  any 
new  law,  not  already  introduced  into  the  proyinee,  nor  is  it 
necessary  for  Mr.  Hodgins'  argument  that  such  an  effect  should 
be  attributed  to  them.  Its  only  effect  would  be  to  ehow  that  this 
marriage  was  unlawful  and  yoid,  but,  neyertheless,  it  must  be 
recognised  as  a  marriage  d«  facto  by  the  temporal  courts  until 
annulled  by  sentence  of  the  ecclesiastical,  which  could  only  be 
done  during  the  lifetime  of  both  parties  to  it.  But  this  is  clearly 
the  law  of  the  prorinoe.  It  cannot  be  doubted  that  the  marriage 
in  qnestion  in  this  case  was  unlawful  and  yoid  at  the  time  of  the 
celebration,  and  could  haye  been  annulled  by  the  sentence  of  the 
ecclesiastical  court  at  any  time  during  the  lifetime  of  both  parties. 
But  it  is  equally  clear  that,  it  neyer  haring  been  so  annulled,  has 
become  indissoluble,  and  the  children  sprin^g  flrom  it  are  for  all 
practical  purposes  absolutely  legitimate^ 

I  therefore  think  this  lady  is  entitM  to  her  dower  and  tUrds, 
and  that  her  chlldhen  are  entitled  to  share  the  estate  of  the  intes- 
tate with  the  children  of  the  first  marriage. 


BlADT  y.  TXRRTBXBRT. 


JomfJo  9MHic  coutou 

A  tastator  hanring  agreed  to  mU  a  portloa  of  hia  real  Mtata^  bad  takan  tba  note  of 
bit  Tendee  ftv  a  fiiin  of  $900,  belna  tba  amount  of  Intaraat  aoeruad  doa  on  the 

Crchaaa  moDej.  Thit  aota,  and  the  papers  relating  to  tba  •ala.thatMtator  had 
m  flnequently  haard  to  aajr  ha  intended  to  glre  to  bie  sod,  who  waa  naned  as 
an  axeentor  of  his  wUl.  Shortly  before  hJa  death,  end  In  aatldnaftlonor  it,  he 
directed  the  ease  oontaining  tbe  papers  to  be  broagbt  to  bbn,  ana  fttxn  amoDat 
tham  directed  certain  notes  to  be  selected,  and  delirered  them  to  bis  wife  for 
her  own  use;  the  rest  of  tbe  papers,  amongst  wblah  ware  the  note  te*  IMMMHid 
the  papart  relating  to  the  sale,  together  with  seveml  notes  and  doeaaBaatSi  te- 
dading  hU  will,  Uie  teatetor  handed  to  bis  son,  with  a  dlreetion  thai  if  be 
reoorared  they  were  to  be  brought  back ;  but  In  the  event  of  bis  deatii  then 
that  he  (tha  son)  should  keep  them.  Old,  thai  this  dU  not  aomstltata  a  good 
sieriM  caiua  of  any  of  the  saoorities. 


The  bill  in  this  cause  was  filed  by  a  legatee,  under  the  will  of 
her  fhther,  one  William  Terryberry,  under  which  she  was  entitied 
to  a  legacy  of  £250,  and  also  a  share  of  his  residuary  estate  whiefa 
remained  undisposed  of,  against  Jacob  Terryberry  who  was  the 
acting  executor  under  the  will,  and  who  claimed  to  be  entitied  to 
certain  securities  by  yirtue  of  a  donatio  morOt  oauoOf  alleged  to 
haye  been  made  to  him  by  the  testator  under  the  following  c£cum- 
stances,  which  appeared  in  the  eridence  taken  in  the  cause.  It 
appeared  that  the  testator  had  sold  an  estate  to  on»  Cramer  for 
£1260,  and  in  the  year  1847  an  arrear  of  interest  had  aoeraed  doe 
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under  the  oontraot ;  and  no  part  of  the  purchase  money  had  e^er 
been  piu<).  On  this  oooasipn  Cramer  gare  the  testator  his 
promissory  note  for  the  arrears  of  interest.  In  that  year  the 
testator,  while  labouring  under  a  mortal  disease,  and  about  six 
weeks  before  his  death,  and  in  expectation  of  his  decease,  desired 
his  wife  to  produce  his  papers,  and  from  among  these  he  directed 
Jacob  Terryberry  to  select  five  notes,  which  he  deliTered  to  his 
wife  for  her  own  use;  and  the  rest  he  directed  Jacob  to  tahe 
home  with  him,  and  in  the  erent  of  his  recorering  from  the 
disease  under  which  he  was  then  labouring,  to  bring  them  back 
to  him,  but  in  the  CTcnt  of  his  death  he  directed  Jacob  to  keep 
them,  and  as  stated  by  Jacob  in  his  CTidenoe,  as  his  own  property. 
Under  these  circumstances  Jacob  claimed  the  security  for  the  whole 
pnrehaae  money  ssrising  from  the  sale  which  had  been  effected  to 
Cramer.  On  the  other  hand,  the  plaintiff  alleged  that  the  wh>le 
of  this  fjund  was  to  be  accounted  tor  by  Jacob  as  part  of  the  per* 
sonal  estate  of  the  testator;  the  contract  for  sale  remaining  in 
force  at  the  time  of  the  death  of  the  testator,  the  flruits  of  it  became 
and  formed  part  of  the  personal  estate.  It  was  shewn  that  Jacob 
had  since  re-sold  the  estate,  in  consequence  of  Cramer  having 
abandoned  the  purchase,  and  had  reeeiTcd  the  proceeds  of  the  sale. 
Amongst  the  papers  deliTered  to  Jacob  by  the  testator  were  his 
will  and  several  other  documents  not  connected  in  any  way  with 
the  Cramer  property. 

The  CTidence  shewing  the  donation  to  haye  been  made  was 
somewhat  indefinite,  none  of  the  witnesses  agreeing  with  the  state- 
ments of  Jacob  Tenybeny  himself;  that  the  testator  directed  him, 
in  the  erent  of  the  testator's  illness  terminating  &tally,4that  he 
(Jacob)  should  keep  the  papers  as  his  own  property. 

The  effect  of  the  CTidence  is  fully  stated  in  the  Judgment 

The  eanae  csme  on  originally  to  be  heard  before  his  Honor 
Y.  C.  EsTSR,  who  disallowed  the  claim  of  Jacob  Terryberry  to  any 
thing  more  than  the  note  given  by  Cramer  to  coTer  the  interest 
dne  on  his  purchase,  and  declared  him  entitled  to  the  note  for 
$900,  as  a  donatio  mortit  cauta.  The  claim  of  the  widow  to  the 
notes  delivered  to  her  was  not  <|uestioned  by  either  party. 

Jacob  Tenyberry  being  dissatisfied  with  the  decree  then  pro- 
nounced, set  the  cause  down  to  be  re-heard  before  the  fiiU  court 

On  the  cause  coming  on  to  be  re- heard, 

Biake  and  Spohn  for  the  plaintiff. 

Freeman  for  Jaoob  Tevryberry. 

For  the  plaintiff  it  was  contended  that  the  decree  already  pro- 
nounced should  be  varied  in  this,  that  it  ought  to  deelare  the 
defendant  not  entitled  to  any  portion  of  the  Cramer  purchase, 
whether  principal  or  interest  As  put  by  defendant,  all  the  papers 
in  the  box  were  delivered  to  him  for  his  own  benefit,  but  he  says 
only  the  Cramer  notes  were  intended  to  pass.  Now  the  box  con- 
tained several  other  notes  and  securities,  also  the  will  of  the 
testator,  and  no  distinction  is  alleged  even  by  defendant  as  to  any 
one  more  than  another  beii^;  intended  for  him :  being  named  in 
will  as  executor,  he  was  the  proper  hand  to  deliver  it  to,  and  yet 
it  cannot  be  contended  for  a  moment  that  it  was  intended  to  be 
kept  by  Jacob  as  his  own  property. 

For  the  defendant  it  was  insisted  that  sufficient  was  shewn  in 
the  evidence  to  indicate  an  intention  on  the  part  of  the  testator  to, 
give  the  Cramer  papers,  and  all  the  benefits  derivable  under  them 
to  Jacob ;  the  witnesses  agree  in  this  respect ;  and  if  after  a  lapse 
of  so  many  years  one  witness  has  forgotten  what  another  remem- 
liiers,  it  is  not  a  matter  of  surprise  tiiat  it  should  be  so.  It  is 
shewn  that  Jaoob  immediately  after  the  death  of  the  testator 
claimed  this  as  a  gift,  and  acted  as  the  owner  of  it :  in  this  the 
plaintiff  has  always  acquiesced  until  alter  a  lapse  of  fourteen  years, 
when  the  present  suit  is  Instituted. 

Ward  V.  Turner,  2  Yes.  Sen.,  481 ;  Walter  v.  Sbd^  2  Bwan. 
92.  The  editorial  article  in  6  Jur.  N.  8.  Pt  2,  66 ;  Gardner  v. 
Piirker,  8  Mad.  184;  MUler  v.  MiUer,  8  P.  W.  866;  Lawton  v. 
Laween^  I  P.  W.  440;  Bdmarda  v.  Jonee^  1  M.  ft  C.  226. 

YAnoooRinn*,  0. — I  think  the  only  thing  wrong  in  this  decree, 
and  I  regret  to  have  to  come  to  this  conclusion,  is  the  allowance  to 
Jaoob  Terryberry  as  a  donatio  mortis  eauta  of  the  note  for  $900 
made  by  Cramer.  I  have  a  very  strong  belief  that  the  testator 
intended  that  Jacob  should  have  the  moneys  payable  by  Cramer 
as  the  purchase  money  of  the  land  in  question.  As  a  layman  he 
wonld  not  be  likely  to  have  any  knowledge  of  the  doctrine  by 


which  land  sold  is  converted  into  personalty ;  and  dying  intestate 
as  to  this  land,  the  legal  title  in  which  would  descend  to  Jaoob,  as 
his  heir,  he  would  naturally  think  that  Jacob  having  that  title 
would  not  and  could  not  be  compelled  to  part  with  it  till  he  had 
roceived  the  purchase  money  secured  by  the  papers,  which,  with 
others,  he  some  time  before  his  death  delivered  to  him  under  the 
circumstances  detailed  in  the  evidence.  But  it  requires  something 
more  than  coi^eeture  or  moral  certainty  of  conviction  to  sustun  a 
donatio  morOa  eauta.  Not  that  any  peculiar  rule  of  evidenoe  dis- 
tinguishes the  case  of  such  a  gift  ftrom  any  otiier,  but  that  when  it 
is  sought  to  be  established,  the  evidence  must  be  such  as  to  satisfy 
the  court  of  the  fact ;  and  the  evidence  in  the  present  case  does 
not  The  testator  had  made  his  will,  of  which  he  had  appointed 
Jacob  one  of  the  executors.  He  calls  for  the  papers  deposited  in 
a  particular  place — the  side  board— »in  a  room  where  he,  his  wife, 
and  Jaoob  were.  He  speaks  of  the  Cramer  papers,  being,  as  I 
understand  the  bond,  for  the  purchase  money,  and  tiie  note  for 
$900,  for  arrears  of  interest.  He  hands  these  with  the  other  papers 
of  which  there  were  several,  including  his  will,  to  Jaoob,  and  says 
to  him :  *<  If  I  get  well  bring  them  back ;  if  I  die,  keep  them  ;*'  or, 
*'  they  are  yours,"  as  Jacob  says.  Now  it  is  not  pretended  by 
Jacob  that  the  testator  intended  to  giro  him  anything  more  than 
the  Cramer  papers,  and  yet  the  words  used  by  the  testator,  as 
quoted,  would  be,  and  were,  as  applicable  to  all  the  other  papers 
as  to  the  Cramer  papers ;  and  if  the  words  be  so  applicable,  tiien 
they  are  more  properly  treated  as  applicable  to  the  position  Jacob 
would  hold  as  exeeutor,  than  to  any  clum  in  his  own  right  We 
cannot  apply  the  words  for  one  purpose  to  the  Cramer  papers,  and 
for  another  purpose  to  the  others.  Eridence  there  is  of  prerious 
declarations  by  the  testator  of  his  intention  that  Jacob  should 
have  the  moneys  payable  by  Cramer,  but  there  is  no  evidenoe  that 
he  so  expressed  himself  subsequently  to  the  delivery  to  him  of  the 
papers,  and  there  was  none  such,  as  I  have  explained,  at  the  time 
of  that  delivery.  I  do  not  think  that  the  remark  made  by  the 
testator  that  if  Cramer  paid  in  the  spring  $600  of  the  $900  note, 
Jacob,  would  be  able  to  proceed  with  &e  building  of  his  mill, 
sufficient  to  separate  that  note  from  the  rest  of  the  papers,  at  the 
time  of  their  delivery,  and  so  to  allocate  it  to  Jacob's  use.  No 
distinction  was  made  by  the  testator  as  to  any  of  the  jMipers  on 
delivering  them  to  Jacob,  and  they  were  all  to  be  brought  back  to 
him  if  he  survived,  and  so  Ikr  as  evidenoe  of  his  previously  expressed 
intention  could  prevail,  it  was  equally  strong  as  to  the  principal 
money  secured  by  the  bond.* 

The  decree  so  far  as  relates  to  the  note  for  $900  will  be  varied 
in  accordance  with  this  expression  of  opinion. 

EsTBN,  Y.  C. — I  think  the  evidence  of  Bonnet,  Mrs.  Terryberry, 
Mrs.  Reid,  and  Jaoob  Terryberry  insufficient  to  prove  the  donatio 
mortit  eauta,  unless  the  general  expressions  indicating  an  intention 
that  Jacob  should  have  the  Cramer  moneys,  are  sufficient  to 
discriminate  between  the  Cramer  papers  and  the  other  papers,  and 
to  give  the  transaction  a  different  character  with  regard  to  them 
respectively,  but  I  think  they  are  not.  I  think,  therefore,  that  the 
decree  should  be  varied  to  the  extent  of  disallowing  the  claim  of 
Jacob  Terryberry  to  the  note  for  $900.  * 

Spbagob,  Y.  C. — I  think  the  interview  spoken  of  by  Bennett 
must  have  been  made  before  the  interview  or  interviews  spoken  of 
by  the  other  witnesses.  Mrs.  Terryberry  and  Jacob  evidently 
speak  of  the  same  interview,  and  I  think  Mrs.  Ried  also.  At  that 
interriew  certain  notes  were  taken  out  from  a  number  of  papers, 
and  handed  to  and  kept  by  Mrs.  Terryberry,  and  other  papers  were 
handed  to  Jacob,  and  none  of  those  handed  to  either  were  returned 
to  the  testator. 

I  think  from  the  evidence  that  all  the  papers  spoken  of  by  Mrs. 
Terryberry  as  placed  in  the  sideboard  were  handed  to  Jacob,  and 
that  among  them  was  Cramer's  bond ;  it  is  certain  that  the  will 
vras  among  those  handed  to  him  ;  and  Mrs.  Terryberry  says,  that 
besides  the  notes  handed  to  her,  there  were  a  good  many  deedis  and 

Kpers  in  the  sideboard.  I  think,  further,  that  all  the  papers 
nded  to  Jaoob  were  handed  to  him  with  the  same  direction  as  to 
their  custody ;  expecting,  of  course,  the  notes  selected  out  of  them 
for  Mrs.  Terryberry. 

Jacob  was  named  as  an  executor  in  the  will,  and  it  is  obvious 
that  the  papers  handed  to  him  mi^ht  have  been  handed  to  him  in 
that  chanoter,  and  the  inference  would  be  that  they  were  so.    To 
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rebut  thftt  inferenoe  there  is  whaX  took  pJaoe  at  the  ipterviews  with 
Bennet,  and  what  took  plaoe  at  the  sabeequent  interriew  at  which 
Mm,  Terrybttrry  and  Jaeob,  and  I  think  SoaanBeid,  were  present. 
What  passed  at  the  interriews  with  Bennet  oan  go  no  further  than 
eTidenoe  of  an  intention  on  ik»  part  of  the  testator  to  give  some 
notes  to  his  wife,  and  some  papers,  probably  some  eiidenoe  of 
Gramer's  debt  and  the  Cramer  porohase  OMwey  to  Jaoob.  The 
papers  spoken  of  by  Bemet  must  in  some  way  have  got  baok  into 
he  cupboard,  otheirwise  tiius  diiemma  most  arise;  either  the 
papers  then  laid  aside  for  Jaoob  were  not  the  Cramer  papers, 
or  else  the  Cramer  papers  were  no£  among  those  delivered  to  Jaoob 
at  the  subsequent  interriew ;  for  aU  those  so  deUvered  were  brooght 
fhuB  the  eapboard.  They  were  then,  after  the  interview  with 
Bennet,  replaoed  in  the  cupboard,  either  for  ftUnre  disposition,  or 
it  might  be  uiged  in  rerocatioa  of  the  testator's  intention  to  give 
them  to  Jaeob.  At  the  most,  what  then  took  place  is  sTidenoe  of 
an  intention  to  give,  not  then  carried  out. 

Then  at  the  second  interriew,  what  is  there  to  rebut  the  pre* 
sumption  that  the  papers  were  deliTsred  to  Jaoob  as  intsnded 
executor,  and  what  in  flirour  of  that  presumption  !  Tha  direetioa 
given  to  Jaoob  by  the  testator  in  relation  to  the  papers  delivsred 
to  him,  was,  as  stated  by  the  wife,  to  take  them  home;  and  in  esse 
of  his  recovery,  to  bring  them  back ;  and  in  case  of  his  death  to 
keep  them.  The  testator's  direction,  as  stated  by  Jaeob  himaeU^ 
dUfers  from  his  mother's  oaliy  in  this,  that  in  the  event  of  his 
father's  death  thflj  were  his. 

In  relation  to  the  Cramer  debt  is  this,  as  stated  by  Mrs.  Terry- 
berry,  ««My  husband  told  Jaoob  if  Cramer  paid  the  $600  he  had 
better  go  on  with  the  mill;  and  if  not,  he  had  better  stop.  $M0 
was  mentioned  because  Cramer  had  said  he  was  not  prepared  to 
pay  any  more :  a  great  deal  more  was  due."  Jacob,  himself,  ssys 
nothing  as  fo  what  his  ihther  said  in  relation  to  the  Cramer  debt ; 
probably  because  the  plaintiff  did  not  think  fit  to  ask  him  any 
question  upon  it 

I  cannot  reconcile  the  evidence  ef  Mrs.  B«ld  with  that  of  Mrs* 
Tenryberryand  Jaoob.  According  to  her  evidence  the  Cramer 
papers  were  selected  from  the  other  papers,  and  laid  on  the  window 
seat,  and  the  direction  to  Jacob  was  to  take  those  pi^^ers  home, 
and  if  he  got  well  to  bring  them  back.  If  this  had  been  the  case, 
Jaoob  could  hardly  have  put  the  direction  in  a  wi^  so  fiir  less 
favouraUe  to  himeelf,  as  be  didr— he,  as  well  as  his  mother,  in 
narrating  what  passed,  say  nothing  about  separating  the  Cramer 
papers  from  the  rest,  though  they  do  speak  oi  separatiag  the  notes 
for  Mrs.  Terryberry,  a  circumstance  which  would  naturally  lead 
them  to  speak  of  the  separation  qt  the  Cramer  PH>«>,  if  it  occurred, 
Mrs.  Bled  must,  I  think,  refer,  to  the  same  interview  as  Bin. 
Terryberry  and  Jacob,  not  to  any  interview  spoken  of  by  Bennet, 
though  the  placing  of  the  papers  in  Uie  window  seat  is  a  point  of 
resemblance :  but  it  is  obvious  from  Bonnet's  evidence  that  Jacob 
was  not  present,  and  probably  not  Mrs.  Tenyberry  either ;  and 
Mrs.  Bled  does  not  speak  even  of  the  presence  of  Bennet,  whereas 
ai  the  interview  spoken  of  by  himself  he  took  a  prominent  part  in 
what  was  done.  If  she  speaks  of  any  other  interview  before  the 
one  spoken  of  by  Mas.  Terryberry  and  Jacob,  it  is  immaterial  for 
any  otlier  puroose  than  that  spoken  of  by  Bennet,  and  for  the  same 
reason ;  and  there  is  no  pretence  of  any  subsequent  interview : 
indeed  it  is  impossible,  for  Mrs.  Terryberry  and  Jacob  both  say 
that  they  kept  the  papers  taken  awaj  by  them  respectively, 

For  these  reasons  I  think  the  plaintiff 's  case  must  rest  upon  the 
evidenoe  of  Jaoob  Terxybwny  and  Mrs.  Tertyberry.  Jaoob  states 
the  direction  of  the  testator  as  to  what  he  was  te  do  with  the  papers 
more  strongly  for  himself  than  does  his  mother ;  his  mother  saying 
that  the  diractioa  was  in  the  event  of  his  ftUher's  death  that  Jacob 
should  keep  them;  Jacob's  version  being,  that  ia  that  event  thoy 
werehiSb 

I  think  we  should  take  the  mother's  aoocunt  as  move  reliable, 
even  though  there  were  nothing  but  the  position  of  the  parties  to 
turn  the  scale.  But  what  Jacob  attributes  to  the  testator,  it  is 
perfoctly  certain  the  testator  could  not  mean,  and  oannot  be  sup- 
posed to  have  said ;  for  it  would  involve  the  gift  to  him  as  his  own 
property  not  only  of  the  Cramer  papers,  but  of  the  money,  deeds, 
and  papers,  and  of  the  will  which  were  handed  to  him. 

I  think,  then,  we  must  take  Mrs.  Terrybexry's  account  of  what 
passed  as  the  true  one  i  that  Jacob,  ia  the  event  of  the  testator's  | 
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death,  was  to  keep  the  papers  handed  to  him :  the  word  **  keep" 
being  used  in  antithesis  to  what  he  was  to  do  in  another  even^ 
his  father's  recovery,  to  bring  them  back.  Then  in  what  sense 
was  he  to  keep  them  T  There  are  two  reasons  against  its  being 
understood  that  he  was  to  keep  them  as  his  own,  ons»  that  the 
same  dhreotion  was  given  to  all ;  and  it  is  certain  he  was  not  to 
keep  all  as  his  own ;  the  other,  that  he  was  an  executor  named  ia 
the  will*  which  was  handed  to  him.  In  the  other  senses  that  he 
was  to  receive  and  keep  them  as  executor,  the  directiott  was 
sensible  and  proper,  tliat  in  the  event  of  the  testator's  death  he 
was  to  keep  all  the  napers  handed  to  him,  and  thUisin  aecordaacs 
with  the  iniference,  Jacob  being  named  as  exeoutoxv  that  the  p^ers 
were  handed  to  him  in  that  diaracter. 

There  is  indeed  very  Uttle  to  rebut  that  infaveaca.  One  may 
speculate  upon  the  probability  thai  the  testatar  may  have  been 
under  the  idea  that  fassmneh  th%  land  said  ta  Craamr,  ^aM,  if 
unsold,  have  geae  to  Jaoob  as  his  heiroal-law,  so  as  the  legal 
estate  still  remained  in  him,  his  heir  could  take  it  as  he  hlmaslf 
held  it,  to  conv«iy  upon  receiving  the  pnnbase  money ;  aad  this 
idea  is  coaateaanced  by  some  of  the  expreesicas  used  by  the  tes- 
tator. 

But  of  evideaee  there  Is  bat  little  la  Hfeivoar  ef  tiie  domath 
claimed  by  Jacob.  There  is  the  iateatioB  which  we  may  gather 
Arom  the  interview  with  Bonnet,  and  what  Mrs.  Terrybetvy  speaks 
of  ia  relalioa  to  the  $600  to  be  paid  fay  Cramer  hi  the  spiiag; 
aad  ita  eaabUag  Jacob  to  preee«l  with  the  baUdiag  of  tfaamiU. 
It  would  be  awsawing  a  good  deal  to  late  from  that,  that  Jacob 
was  to  h0>y%  the  whole  of  the  Grasur  pawhaas  BMaey,  deea  aaea 

$eooo. 

The  decree  preaouaeed  proeaeds  upoa  tiiis,  ^a*  the  mcaey 
payable  by  CrasMr  waa  devisible,  aad  that  theia  vraa  auffieicBt 
evideaee  to  shew  that  the  $000  aoto  givea  for  iatareet,  aad  of 
which  the  $600  to  be  paid  la  the  spring  was  a  part,  waa  so 
efibctaaliy  givea  by  the  tostator  as  to  aaaUa  Jaceb  to  ohdm  it  as 

There  is  perhaps  sobm  room  far  this  cystlaattoa.  ■  Jaeob  wae 
certainly  to  be  at  Uberty  to  apply  the  $600  to  his  awa  indivldBal 
use  at  aa  early  day.  The  teetater  amy  have  meant  oestaialy 
that  Jacob  should  receive  the  |600  as  axeoulor,  as  well  as  laoelve 
other  moneys  as  executor  and  spply  the  $500  to  hia  own  aee,  but 
that  is  not  the  ordinary  import  of  the  wenls,  aad  besidea  ha  was 
net  sole  eseentor,  aad  the  money,  if  pidd  to  a  ea-exeentar,  oil^t 
not  reach  the  haAds  of  Jacob  at  all,  which  it  was  osvtain^  eoa- 
tempUtod  that  it  shoald  do. 

Thea  the  note,  of  which  the  $600  was  a  part,  was  aaMmg  Mm 
papers  delivered.  If  givea  by  itseU;  with  the  wards  used,  I 
incline  to  think  it  weald  be  a  good  doaatiea  as  to  the  whole 
$900.  Its  being  aauaig  ethers,  ou^  nol^  perhape,  to  amka  aay 
difllireaee^  if  the  ceart  coald  aee  with  a  laaeeaable  degree  «f 
oertaiaty  that  a  distlactlcn  was  to  be  made^  for  it  would  eer- 
taialy  be  competent  to  the  testotov  to  say  apea  the  delivery  of 
theee  papers,  ««oui  of  these  papers  yon  are  ia  the  evantef  my 
death  to  retoin  the  $900  noto  to  year  own  nee.**  What 
aad  said  wae  however  materially  dilfiBreBt. 

I  am  qaito  satisfied  that  Jaeob  caa  chdm  aetUag,  at  aU 
beyoBdtha$000aete.  To  ooastituto  a  valid  doaatiea  there  amsl 
ba  safilacteai  words  of  gdi,  aa  act.  I  thiak  that  ia  this  case  there 
was  anithar.  The  words  ased  do  aot  aeoessarily  imp^  a  gift  of 
wj  thing  beyond  tiie  |900  aote^  if  thiy  go  eo  flir.  Nor  is  there 
aay  acts  for  the  delivery  of  papers  aotneesssarfly  ooaaected  with 
the  wards  used,  aad  to  aa  execator.  Is  aot  aeeeasarily  or  by 
intoeaee  a  delhieiy  by  way  of  doaatioa.  Ify  dcolit  la,  not 
whether  the  whole  of  the  Cramer  parehese  asoa^  passed,  boa 
whether  aay  of  li  passed ;  fbr  I  esaaoi  bat  fed  4iM  force  of  Xicrd 
Leaghborough's  language  ia  flus  f,£SbUrt,  S  Yee.  Jar.  117 ;  that 
however  liiir  aad  hoaest  a  psrticalar  caee  amy  appear  to  be^  «*yet 
those  oases  are  liable  to  the  obeervaticas  that  have  been  made 
that  to  make  a  stretch  to  effect  gifts  made  to  persoaa  eanaaaded 
by  relations  who  c^ve  evidence  for  each  othert  would  be  attended 
with  great  inconvenience." 

There  is  this  observation  applicable  to  the  whole  of  this  cesOv 
that  the  alleged  gift  accompanied  the  actual  deUvery  of  the  will, 
in  which,  and  bylmere  verbal  gift,  it  ought  pr^^ly  to  have  found 
a  place,  so  that  t|ie  deceased  is  made  to  dispose  of  his  prtq^erty  at 
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tha  Muae  time  partfy  by  will,  Mid  partly  by  nvM  dUpMiUon  ojid 
deliTdry.  This  eiroaiDBUiioa  did  not  oooor  ia  any  of  tbo  oasea 
that  I  hava  aaesy  aad  ia  in  my  Bind  stroogly  againat  the  claim  aat 
up  by  Jacob. 

Upon  tha  whole,  my  oondaaion  is,  that  Jacob's  daim  fails  in 
totQ.  I  shoold  be  glad  to  be  able  to  aapport  the  decree  •ostatniog 
his  daim  aa  to  the  $900  note ;  bat  I  think  the  cases  aad  the 
upon  which  they  prooeed  do  not  warxaBt  it. 


Thi  Baitk  Of  Mohthbaii  y.  Bakib. 

JUgtitend  Juggmeia-'lM(»^Ab$oimiiiv  Mtikr, 
AU;  [afflmiiBg  tlMdMaMnportad  0  entnt,  96,J  that  whallwr  flM  d0«d  tbara 
mtntlrintfl  tt  hftrlng  bimn  oimmtwl  In  Miak,  omraltd  an  a  daed  or  aa  a  vara 
parol  agreemaot,  it  created  a  eharga  ufoa  the  eqnitahle  aetata  of  the  debtor; 
a&d  that  a  restatored  Jadgment  eradltor  haTing  notloa  thereof  helbre  the  regle- 
tntioD  of  hia  Jndgmeiit  woold  be  Vpund  thecanr* 
BOi,  otes  f affirming  the  decraeil  that  the  bona  JuUt  of  uroeeedlnga  taken  agaloat 
a  peraoB  aa  an  abeeondiag  debtor  with  a  Tlew  to  obtaining  a  prkxity  eould  be 
qneatkmed  in  thla  oourt  at  the  Boit  to  aoreditor  or  third  paviy. 

The  facts  of  this  case  appear  in  0  Grant,  05.  After  that 
d<ecree  had  been  pronoonced,  the  defendants,  the  Commercy^ 
ISank,  obtained  a  re-hearing  of  the  canse.    On  the  re-hearing 

Strong,  appeared  for  th^  plidntifh. 

£#a/,  for  the  Commercial  Bank. 

A,  Orooha  aad  BUIU,  for  tiie  defendants  Bignsy  aad  Brown. 

YASKOuoBnT,  G. — ^For  the  deoidon  of  this  case  I  hare  not 
Ibimd  it  necessaiy  to  examine  the  ground  upon  which  my  brother 
Spragge  rested  his  Jadgment  in  faTOor  of  the  plaintilb,  as  we 
are  of  opinion  that  Irrespectiye  of  it  the  plaintifi  are  entitled  to 
priority  and  to  a  decree.  Whether  or  not  the  instrnment  of  the 
26th  of  May,  1867,  deliTcred  by  Levis,  as  the  agent  of  and  nnder 
the  instractions  contained  in  the  letter  of  Baker,  firom  Halithz, 
operated  as  a  deed  or  as  a  mere  parol  agreement,  is  in  our  jadg- 
ment immaterial,  because  in  mther  shape  it  constituted  a  charge 
upon  the  equitable  estate  of  Baker  in  the  premises ;  and  if  it 
required  registration  to  give  it  priori^  o^r  the  legal  proceedings 
adopted  by  the  Commercial  Bank  to  secure  a  preference  to  them- 
selTos  over  the  plaintiffs,  It  was  well  registered  before  those  pro- 
ceedings were  had ;  and  if  by  reason  of  its  being  to  be  treated 
merely  as  a  parol  instrument  it  could  not  be  registered,  then  we 
are  of  opinion  that  the  registered  Judgment  could  not  prerail 
against  it,  as  in  such  case  the  registi^  acts  as  to  it  could  haye 
no  application.  McMatter  t.  Ph^^  6  Grant,  268,  Bumpier  t. 
Cooptr,  2  B.  &  Ad.  223.  It  is,  howsTcr,  argued  that  by  the  deed 
poll  executed  by  Baker  on  the  11th  of  October,  1867,  this.  Instru- 
ment of  the  26th  of  May,  which  purported  to  be  a  mortgage,  waa 
oonrerted  into  a  deed,  and  so,  as  a  parol  contract,  ceased  to  exist, 
and  that  thus  being  changed  in  its  character,  it  required  registra- 
tion to  give  it  eflfbct  against  the  judgment  of  the  Commercial  Bank 
registered  a  few  days  afterwards.  The  bill  alleges  that  this  deed- 
poll  bill,  which  is  called  a  deed  of  confirmation,  was  registered, 
bat  there  is  no  CTidenee  of  this  Aimished.  It  la  not  in  fact,  and 
could  not  be,  a  deed  of  confirmation.  Either  the  instrument  of  the 
26th  of  May  was  a  deed,  or  it  was  not.  If  it  was,  it  required  not, 
and  could  not  receive  aa  suoh,  oonfirmation*  If  it  was  not,  it  was 
aa  a  deed  void,  er  rather  no  deed,  and  the  deed*poll  of  Ootober 
would  have  no  other  effect  than  by  its  reference  and  relation  to  ii, 
exeeatiE^  it,  and  for  the  first  time  making  it  a  deed. 

Bat  admitting  that  tUa  instroment  of  May  assamed  the  eoa- 
dition  of  a  deed  in  Oetober,  still  the  charge  which  was  created  hj 
it  did  not  by  that  higher  character  which  it  assumed  eease.  It 
only  received  greater  efficacy,  and  has  never  been  destroyed  er 
abandoned.  I  was  maeh  strock  with  the  arjpuaent  that  if  the 
instrument  of  May  was  a  parol  instrument,  it  was  merged  and 
swallowed  up  in  the  deed  of  October,  but,  on  refieotion  I  think 
this  ii  not  so^  becaase  the  charge  which  that  instrument  craalad 
waa  not  destroyed*  but  continued,  enforced  and  enhanced  ia 
character  by  the  deed.  The  case  of  SumpUr  v.  Coopm-^  already 
referred  to  shews  this ;  Uiera  one  of  two  joint  purchasers  of  an 
estate  having  borrowed  from  the  other  his  share  of  the  purchase 
money,  to  effect  the  purchase,  deposited  with  him  the  title  deeds 
as  security  for  re-payment,  thus  creating,  upon  hia  share,  in  favour 
of  his  co^parohaser  an  equitable  mortgage.  Subsequently  he 
conveyed  his  BK>iety  to  his  co*parohaser  by  deed,  ia  dischaige  of 
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this  loan,  aad  this  iastrament  was  capable  of  registration.  After 
this  he  became  bankrupt,  and  the  assignment  of  hb  estate  from 
the  commissioners  ia  bankruptcy  was  duly  registered.  The  co* 
purchaser  Cooper  after  the  conveyanoe  to  him  by  the  baakrupl 
received  the  whole  rents  of  the  property,  aad  the  aseigneea  then 
sued  him  to  reoover  the  mmety.  The  plaintifis  were  nonsuited, 
and  the  late  Lord  Campbell*  aa  coanael  for  the  plaintiffs,  moved  to 
set  aside  the  nonsuit,  taking  as  a  priaoipal  grooadt  that  the  equit- 
able mortgage  created  by  the  deposit  of  the  title  deeds  waa  merged 
in  the  subsequent  conveyaaee  executed  by  the  baakrapt,  and  thai 
as  this  had  act  beea  raftered  it  was  eat  out  by  the  assigameat 
to  the  assigaees,  which  had  been  registered.  After  taking  time  to 
consider  Lord  Tenterden,  delivering  the  judgmant  of  the  Court  of 
Queen's  Beach,  reftised  a  rale  am. 

I  cannot  admit  that  a  jadgment  oredUor  has  by  virtue  of  the 
registration  laws  any  higher  position  or  rights  than  a  purchaser 
for  valuable  ooasidsratioa.  What  I  think  the  legishrtnre  intended 
to  do  waa  to  bind  such  interest  aa  the  defeadaat  had  at  the  tioM 
of;  or  acquired  after,  its  registfatien,  thai  he  might  not  aflerwarda 
part  with  it;  and  bat  for  the  8rd  seation  of  the  act  18  k  14  Vio- 
toria,  this  would  be  sufficiently  plain.  That  seclioa,  in  its  language, 
at  all  events,  oarriea  the  effect  of  a  registered  jadgment  further, 
but  while  it  associates  registered  judgmeots  with  registered  eo»- 
veyaaces,  I  can  see  aothiag  in  it  whioh  indieatss  that  the  former 
are  to  have  any  better  positioa  or  greater  effect  than  the  latter, 
and  in  the  absence  of  express  words  declaring  it,  we  ahoald  not 
give  it  It  is  sufficiently  hwd  to  say  that  a  creditor  mav  sweep 
away  that  which  the  debtor  does  not  own,  but  which  honestly 
belongs  to  another,  without  extending  the  right  so  as  to  relieve  a 
judgment  creditor  firom  the  consequence  of  a.notico  which  would 
affect  the  registered  title  of  a  pmrahaaer  for  value. 

While  the  act  dedarea  that  registration  shall  be  notice,  it  doee 
not  provide  that  notice  of  an  unregistered  eonveyanee  shall  act 
affect  a  registered  conveyance  or  Jadgmeat;  and  we  mast  take  it 
that  the  legislature  had  kaowledge  of  the  doctrine  of  a  coart  of 
eqoity  oa  this  head;  aad  iadeed  they  appear  to  have  had  it 
expressly  uader  consideration,  when  thay  declared  that  registratioa 
shooid  be  notice.  I  am  of  opinion  that  a  re^atered  jn^^ent  is 
at  least  eqaaUy  affscted  by  aotice  with  a  reg&stered  coaveyaaee, 
aad  that  here  the  Coauaeroial  Bank,  having  had  notioe  of  the 
charge  created  by  Baker  ia  Ibvoar  of  the  plaiatiffs  prior  to  the 
issuing  of  their  writ  against  Baker  aa  aa  absconding  debtor,  and 
certainly  prior  to  its  being  placed  in  the  han^  of  the  aheriff,  hold 
their  regiatered  Judgment  sabject  to  it,  Lmeee  v.  Leneee,  2  White 
and  Tudor  Lead,  cases,  28. 

Thea  as  to  the  proceedings  ag^nst  Baker  aa  aa  abseoadiag 
debtor,  with  a  view  to  detennining  the  respective  positions  and 
priority  of  the  Commercial  Bank,  and  of  the  defendants  Bigaey 
ftJBrown :  unless  the  Commercial  Bank  ban  sustain  these  proceed- 
ings, so  that  the  jadgmeat  recovered  by  them  sgaiast  Baker  caa 
r^ate  back  to  them,  aad  thus  gain  priority  over  Bigaey  k  Browa, 
it  is  admitted  that  the  claim  of  the  latter  mast  prevail  agaiast 
that  of  the  Baak.  I  am  of  opinioa  that  the  proceedings  against 
Baker  as  an  absconding  debtor  are  wholly  void  or  annllity,  becaase 
ia  the  first  plaoe  he  never  was  an  absconding  debtor;  and  in  the 
second  plaoe  it  ia  evident  that  the  Commercial  Baak  abased  the 
prooess  of  the  coart  ia  treating  him  as  suoh  with  the  sole  object 
of  thereby  gaining  a  priority,  particularly  over  the  plaiatiffii.  To 
saj  that  a  ama  can  be  made  and  dealt  with  aad  treated  as  an 
absconding  debtor,  ooatraiy  to  the  fact,  aad  for  the  express 
panose,  firaadaleat  as  it  mast  be  under  such  eiroumstaases,  of 
obtaiaiag  aa  undue  advantage,  without  the  process  and  proceed- 
IngB  thus  had  agaiast  hin^  beii^  questioaable  l^  a  third  party,  a 
creditor,  becaase  the  plaintifis  to  the  process  have  procured  its 
issue  upoa  affidavits  which  have  beea  made  honestly  or  dishoneetly 
in  the  belief  of  the  party  making  them,  woald  be  aionstroas,  and 
contraiy  to  all  principlea  tii  jaatice.  Such  process  might  issue 
with  or  without  the  ocnnivaace  of  the  debtor,  aad  might  be 
maiataiaed  by  his  subsequeat  asseat  or  iaactioa ;  aad  are  other 
parties  having  claims  against  him,  or  interested  in  his  estate, 
becaase  of  tliSs,  to  be  without  a  remedy,  aad  to  be  compelled  to 
staad  by  aad  see  his  estate  swept  into  the  power  of  a  particular 
creditor,  under  a  atate  of  facts  which  by  law  did  not  entitle  him 
to  it  t    Snch  proceedings  could  be  oadoobtedly  qocstioaed  at  law 
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in  an  independent  eotion ;  the  only  remedy  whidi  a  third  party 
might  haTe,  aa  he  would  most  probably  not  be  heard  on  a  motion 
to  set  aside  the  proceedings  against  the  debtor ;  (and  indeed  it 
was  admitted  on  the  argument  that  he  could  not  make  such  a 
motion ; )  and,  if  at  law,  so  of  course  here. 

The  nght  to  issue  a  commission  in  bankmptqri  u^<l  the  title  of 
assignees  under  it,  may  be  always  questioned,  uid  is  an  analagous 
ease.  So  the  right  of  a  prior  execution  creditor  may  be  questioned 
in  an  action  by  a  subsequent  execution  creditor,  on  the  ground  of 
fhiud  or  otherwise ;  and  in  this  court  we  must  necessarily  enquire 
into  the  circumstances  under  which  impeached  Judgments  are 
recovered  when  they  are  brought  before  us  as  incumbrances. 
Chapter  26  of  the  Consolidated  Statutes  of  Upper  Canada,  in  sec- 
tion 1,  prorides :  "  If  any  person  resident  in  Upper  Canada, 
indebted  to  any  other  person,  departs  from  Upper  Canada,  with 
intent  to  deftaud  his  creditors,  and  at  the  time  of  his  so  departing 
is  possessed  ofT  Ac.,  he  shall  be  deemed  an  absconding  debtor  j" 
and  the  marginal  note  to  that  section  is  in  these  words :  '*  who  to 
be  regarded  as  an  absconding  debtor."  Section  2  prorides  that 
process  may  issue  upon  affldarit:  ''that  any  such  person  so  de- 
parting, fto."  Baker  nerer  was  an  absconding  debtor,  and  as  his 
whole  conduct  before  and  on  learing,  and  on  returning  to  the 
Prorince  proTcd,  ncTer  intcoMled  to  abscond.  He  went  to  Engfand 
to  endeaTour  to  raise  money  to  pay  his  creditors  here,  as  he  appri* 
sed  the  Commercial  Bank  before^hand,  and  failing  to  get  it,  he 
honestiy  returned  and  fsoed  his  creditors. 

The  Commercial  Bank,  though  they  issued  process  Against  him 
as  an  absconding  debtor,  nerer  in  reality  treated  him  as  such — 
nerer  acted  against  his  personalty — ncTcr  interfered  with  his  busi- 
ness— (that  I  beliere  of  miller  and  merchant) — wMch  went  on 
during  his  absence  and  on  his  return,  as  usuiJ,  and  in  fact  they 
openly  arowed  and  sidd  that  all  they  wanted  was  to  obtain  pri- 
ority of  charge  upon  his  real  estate.  To  uphold  these  proceedings 
under  such  circumstances  would  be  making  the  court  a  party  to 
a  mockery,  if  not  a  fraud. 

EsTiH,  y.  C. — I  think  there  was  a  good  equitable  charge,  and 
that  the  deed  of  confirmation  did  not  supersede  or  impair  the 
instrument  of  the  26th  of  May,  1867,  which  retains  all  the  force 
it  erer  had ;  but  I  think  that  Baker  was  not  an  absconding  debtor, 
and  not  therefore  the  object  of  a  writ  of  attachment,  and  that  the 
writ  of  attachment  in  this  case  was  Toid,  and  confemd  no  priority 
on  the  Commercial  Bank,  who  issued  it,  and  that  the  validity  of 
the  writ  may  properly  be  questioned  by  third  persons  in  collateral 
matters.  I  think,  therefore,  the  plidntifb  are  entitled  to  succeed 
on  two  grounds :  first,  that  they  had  a  good  equitable  charge  not 
superseded  or  alfected  by  the  deed  of  confirmation  to  which  the 
registry  laws  do  not  apply,  and  that  on  the  ground  of  the  invalid- 
ity of  the  attachment  the,  defendants  Bigney  k  Brown  are  also 
entitled  to  priority  over  tlie  Commercial  BanL  Even,  however,  if 
it  should  be  held  that  the  deed  of  confirmation  superseded  tiie 
instrument  of  ihe  26th  of  May,  1867,  I  think  that  this  latter 
instrument  should  prevail  over  the  judgment  of  the  Commercial 
Bank,  on  tiie  ground  of  notice  had  by  them  of  the  original  instru- 
ment of  the  26th  of  May,  1867. 

I  think  it  is  very  just  and  proper  to  apply  the  doctrine  of  notice 
to  Judgment  creditors ;  the  question  must  be  in  every  case  whether 
the  registration  of  the  judgment  was  with  fraudulent  intent  Here 
are  two  general  creditors,  one  obtains  an  instrument  which  creates 
a  specific  lien  in  equi^,  and  the  other  has  express  noUce  of  it 
Under  these  circumstances  it  would  be  a  fraud,  I  think,  for  tlM 
'latter  to  commence  an  action  and  register  a  Judgment  for  the  pur- 
pose of  obtaining  priority  over  the  equitable  lien ;  and  although 
the  instrument  creating  the  equitable  lien  may  have  subsequenSy 
become  merged  with  tiie  deed  of  confinnation,  which  conferred  a 
legal  titie,  I  think  the  fraud  continued,  and  should  postpone  the 
Judgment  to  the  latter  instrument  Tlie  action  was  commenced 
with  a  fraudulent  intent,  and  prosecuted  with  that  same  intent, 
until  the  Commercial  Bank  had  notice  of  the  deed  of  confirmation, 
and  did  not  thus,  I  think,  become  a  fair  proceecUng,  but  retained 
its  ftttuduient  character. 

The  action  was  commenced  with  a  fraudulent  intent;  that  is, 
the  attachment  was  issued  with  such  an  intent,  and  although  that 
particular  Intent  was  defeated,  and  although  the  instrument  of  the 
26th  of  May,  1867,  would  not  be  affected  by  the  registration  of 


the  Judgment,  yet  fHuduleht  intent  must  be  deemed  to  continue, 
should  an  opportunity  occur  of  carrying  it  into  eifoet,  and  such  an 
opportunity  did  occur,  when  the  deed  of  confirmation  was  made^ 
absorbing  the  prerious  instrument,  and  duly  capable  of  being  re- 
gistered ;  and  that  the  suit  must  be  deemed  to  have  been  prose- 
cuted, and  the  judgment  registered,  with  intent  to  gain  priority 
over  tills  deed,  which  intent  must  be  deemed  to  be  f raadnient  I 
think  Judgment  should  be  postpeiied  to  the  deed  of  ooafirmation, 
on  the  ground  of  fraud. 
Sfeagcui,  V.  C,  conourring— decree  affirmed  with  oceta. 


BouLTOH  V.  Camulok. 


Wbart^  upon  a  bboIIoii  far  «a  li^aneftion  to  niilulu  di  i  >rttlim.i 
•xeeiitlMi  atUWflt  wvslMwntluU  th»  fhetivpon  which  theiig^t  to  flMii^viie- 
tkmwMfouiided  had  been  ndaedaaodefeiioe  to  the  aetiaii  bj  wqr  <rfeq«ltohlo 
plM  the  flourt  fiAued  the  ■ppUfltttton. 

Fitsgtrdldy  for  the  application. 

The  defendant  in  person,  eonbra. 

YAMMOVQBSwr,  C. — ^I  refuse  the  iiynnction  in  this  case  upon 
tiie  ground  tiiat  the  same  matters  upon  which  it  Is  sought  to  obtain 
it  formed  the  subject  of  an  equitable  plea  by  way  of  dffenee  to 
the  action  at  law,  in  which  the  then  plaintiifi^  the  present  defendant, 
lias  recovered  judgment,  execution  upon  which  it  is  the  object  of 
the  present  motion  to  restr^n.  It  is  true,  as  the  plaintiiF  contends 
that  the  Judgment  of  the  Court  of  Common  Pleas  which  had  this 
equitable  dnence  under  conrideration  finds  two  material  variances 
between  the  idlegations  in  the  p^ea  and  the  proof;  and  these  it 
is  urged  are  of  no  importance  in  the  eye  of  a  court  of  equity. 
This  may  or  may  not  be  so,  but  then  either  a  court  of  law 
exercising  equitable  jurisdiction  ought  so  to  have  treated  them, 
or  if  it  be  required  there  that  the  proof  should  exactly  correspond 
with  the  statement  even  in  an  equitable  plea,  then  the  defendant 
should  either  take  care  that  he  made  his  statement  correctly ;  or 
if  he  made  a  slip,  should  have  applied  to  amend :  the  discretion 
as  to  which  is  as  wide  arlaw  as  in  this  court  Were  any  different 
doctrine  to  be  maintained  the  result  would  be^  that  a  par^  without 
any  regard  to  accuracy  in  his  statement,  would  raise  an  equitable 
deibnce  at  law,  and  fiiiling  there  by  reason  of  his  mistake  or 
omission,  would  then  fly  to  this  court  thus  availing  himself  of  the 
double  opportunity  of  litigating  the  same  matters.  This  was  not 
the  intention  of  the  lepslature  when  they  gave  him  the  option, 
without  imposing  upon  the  necessi^  of  invoUng  the  equitable 
jurisdiction  of  a  court  of  law.  He  has  chosen  his  tribnn^  of  eo- 
ordinate  power,  in  respect  of  the  case  made  here,  trith  this  eourt 
Though  the  cases  in  England  are  not  very  decided  on  the  question, 
I  decUne  to  interfere,  or  sit  in  Judgment  upon  the  dedaion  of 
another  court  in  respect  of  the  same  matters;  the  iiyunetion 
must  therefore  be  refused. 


Stabsatt  v.  Crzvgvaooust. 


The  memfaen  of  a  mimldpal  oorpocatton,  prior  to  1858,  boqroved 
ing  to  raoh  oorpofadcm,  and  gave  aotee  with  warMm,  ea  joint 
npt^wtmL  Befa«  taking  the  oaths  of  oOee,  in  IBSS^thoyproeined  the  I 
tiM  and  othan  to  nake  new  notes  to  the  corporation,  and  then,  as  nMmbers  of 
the  eoonef],  did  not  press  tar  payment  of  the  notes  when  they  JeU  doe.  On  a 
bill  filed  by  the  snrstieB  of  one  borrower,  who  had  eontlnned  a  member  of  the 
eomdl  throeglioat,  to  restrsin  an  aottoa  at  law,  and  alleglag  that  time  bed 
been  giTen  to  the  principal  debtor,  it  was 

AU,  that  es  no  binding  sgreement  between  the  corperatiOB  and  the  piiadpel 
debtor  had  beenproTed,  thej  were  not  entitled  to  the  zeUsf  prayed  tr,  and  tas 


bill 


with  coats. 


One  Andrew  Starratt,  being  reeve  of  Chinguaoooqr,  api^ed  to 
the  Coundl  in  1867,  in  the  name  of  Robert  Starratt  his  brother, 
for  a  loan  of  £400,  and  gave  security  by  the  joint  note  of  himseif, 
Robert  Starratt  and  one  Adam  Scott  About  the  bef^nning  of 
1869,  Just  before  taking  the  oath  of  office,  he  induced  the  Council 
to  accept  a  new  note  from  one  William  Starratt  Adam  Nixon  and 
said  John  Scott  and  thereupon  the  old  note  was  given  up  to  tiie 
last  named  parties.  Andrew  Starratt  paid  the  interest  each  year 
until  1862,  but  the  money  was  credited  in  the  books  of  the  Corpo- 
ration to  the  parties  above  named,  namely,  William  Starratt 
Adam  Nixon  and  John  Scott  Andrew  Stanatt  had  in  the  mean- 
time beoome  insolvent,  but  continued  to  act  as  member  of  the 
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Council.  In  1862  the  Corporation  oalled  in  the  money,  and  on 
William  Starratt,  Adam.  Nixon  and  John  Scott  refnaing  to  paj, 
sned  for  the  amoant  of  the  note,  and  reooTored  judgment.  They 
thereupon  filed  their  bill  to  restrain  the  action,  and  to  relicTe  them 
from  the  liability,  on  the  ground  that  time  had  been  given  to 
Andrew  Starratt 

Cameron,  Q.  C,  and  BotUtoHt  for  plaintiiTs. 

M,  A,  Barriton  for  the  Corporation. 

Hodgint  for  defendant  R.  C.  McCoUum,  the  treasurer. 

VAHKonoRinT,  C— I  have  caref^y  read  over  the  evidence  in 
this  case,  and  I  can  find  no  binding  agreement  with  the  Corpora- 
tion for  time.  Mr.  Cameron  aeemM  to  assume  that  this  was 
plainly  made  out,  but  Mr.  Harrison,  for  the  Corporation,  denied 
it ;  and  as  Mr.  Cameron  was  not  present  to  reply,  I  should  be 
glad  to  hear  him  again  on  the  subject  The  most  that  I  can  see 
is  the  by-law  of  January,  1860,  directing  the  moneys  to  be  called 
in  by  instalments ;  but  this  is  not  an  agreement — was  not  binding 
even  on  the  Council  itself.  The  individual  members  intended  and 
endeavoured  to  give  as  long  a  time,  and  make  the  payments  as  easy 
as  possible ;  but  then  this  after  all  was  mere  forbearance  to  sue, 
or  refusal  to  sue,  which  does  not  seem  binding  on  any  one,  and 
which  could  not,  it  seems  to  me,  be  set  up  as  a  defence  by  Andrew 
Starratt,  had  his  securities  proceeded  to  compel  him  to  pay,  either 
in  their  own  names  or  that  of  the  Corporation.  I  should  like  to 
have  the  matter  mentioned  again  at  an  early  day,  in  my  chambers 
or  in  court,  in  presence  of  both  parties. 

The  cause  was  afterwards  re-argued  by  Cameron^  Q.  C,  for 
plaintiffs,  and  Hodgint  for  defendants,  when  the  bill  was  ordered 
to  be  dismissed  wiUi  costs. 


SOOBUI  V.    HuiOH. 


AfptoA  from  CWtoibart-^JtonMflu  ^  Judg^-'ChMigi  iff  wmw    Xocftea 


Where  a  Judm  In  ObMaleni  gmntB  mr  rafkuM  aa  appllo»tion  in  a  nutter  inirelv 
within  ait  uicntloo,  the  court  will  not  entarCaln  an  appeal  framhli  Judgment 

In  this  case  the  bill  had  been  taken  fro  tomfttw  ^|;ainst  the 
defendant ;  but  on  application  of  his  solicitor  to  allow  the  defen- 
dant to  answer,  on  condition  that  he  would  take  short  notice,  and 
that  the  costs  of  the  order  should  be  costs  in  the  cause,  the  plun- 
tiff '•  solicitor  consented.  The  answer  was  not  filed  for  some  time 
after,  and  until  the  time  was  over  for  setting  down  tiie  cause  at 
the  place  where  the  venue  had  been  laid,  ^e  plaintiff,  on  the 
answer  coming  in,  amended  his  bill  and  changed  the  venue  to 
Woodstock,  not  a  regular  drouit  of  the  oourt  The  defendant's 
solicitor  waa  then  smed  with  the  amended  bill :  and  alter  the 
tiihe  allowed  by  the  general  orders  had  expired,  the  plaintiff  filed 
his  replication,  and  in  a  few  days  afterwards  set  the  cause  down 
for  examination,  and  served  the  usual  notice.  Thereupon  the 
defendant  moved  in  Chambers,  before  Esten,  V.  C,  to  strike  the 
cause  out  of  the  list  at  Woodstock,  on  the  ground  that  there  was 
no  venue  in  the  bill,  and  tiiat  Chatham  was  the  proper  venue,  and 
on  other  grounds.  The  Yice-Chancellor  refiised  the  motion  with 
costs,  on  the  ground  that  the  defnidant  had  not  come  promptiy, 
and  that  by  his  laches  he  had  prevented  the  plaintiff  from  setting 
his  cause  down  atGoderich  or  clamia,  or  some  other  of  the  regular 
circuits  of  the  court.  Thereupon  the  defendant  appealed  to  the 
foil  eoart 

Blam  for  the  appellant    John  Paiir»on  for  the  respondent 

The  judgment  of  the  court  was  given  by 

Spbaqob,  v.  C. — We  agree  that  Vice-Chancellor  Esten  ^as  right 
in  treating  the  laying  ofSke  venue  at  Woodstock  as  no  more  than  an 
irregularity,  which  was  waived  by  the  defendant  omitting  to  move 
against  it,  and  especially  as  by  the  delay  of  the  defendant  the  plain- 
tiff was  precluded  from  getting  an  examination  of  witnesses  Ib 
another  county.  The  absence  of  one  of  the  defendant's  witnesses  in 
Hayti,  we  think,  was  not  necessarily  a  ground  for  postponing  the 
hearing  of  the  cause,  and  opening  publication  tor  that  purpose. 
The  pendency  of  an  arbitration  might  be  a  strong  reason  for 
staying  proceedings  during  its  pendency,  if  .shown  that  by  the 
terms  of  the  reference  authority  is  given  to  the  arbitrator  to  deal 
folly  and  finally  with  the  matters  in  question  in  the  suit;  but  this 
is  not  shown.  The  reference,  whether  by  submission  or  order,  is 
not  produced,  and  the  Vice-Chancellor,  with  the  materials  before 
him,  in  the  exeroiseof  bis  discretion,  decided  against  staying  pro« 


ceedings ;  and  we  think  that  we  cannot  properly  interfere  with 
that  exercise  of  discretion.  His  refusal  to  postpone  the  examina* 
tion  ef  witnesses,  on  account  of  the  alleged  absence  of  a  witness 
at  Hayti,  who,  for  all  that  appears,  might  have  been  examined  by 
commission,  and  his  refusal  to  change  the  venue  back  to  Chatham, 
were  also  instances  of  exercise  of  discretion,  and  which,  we  think, 
we  ought  not  to  interfere  with. 

Appeal  dismissed  with  costs. 


MlLLnn  T.   MlLLlR. 


SequestraUon-'Ddiverjf  qf  pouetHo»~-Rmt  ad  nff  againai  aUmanf, 

The  plaintiff  having  obtained  a  writ  of  aeqneetratkm  agalnet  the  deftodant's 
landa,  H»pUed  to  the  eonrt  for  the  delivery  np  of  the  poeaanioa  to  heraelC  in* 
atead  of  renting  aaid  land  by  the  aeqaeetri^r;  and  the  ooort,  on  her  petltioBi 
made  the  order. 

This  was  a  petition  by  the  plaintiff  to  be  allowed  to  gp  into 
possession  of  a  farm  sequestered  by  the  sheriff  under  a  writ  of 
sequestration,  and  to  set  off  an  annual  rental  against  the  alimony 
she  bad  been  declared  entitled  to. 

Hodgint  for  plaintiff. 

The  defendant  did  not  appear. 

Spragqi,  V.  C. — ^The  property  sequestered  by  the  sheriff,  and 
of  which  he  has  dispossessed  the  defendant,  is  lot  18  in  the  8th 
concession  of  East  Gwillimbury.  It  is  not  the  whole  real  estate 
of  the  defendant,  but  a  farm  which  was  devised  to  plaintiff  by  her 
father.  The  alimony  allowed  is  £100  a-year,  and  more  than  a  year 
and  a  half  is  in  arrear,  besides  costs.  The  plaintiff  asks  that 
possession  may  be  delivered  to  her  by  the  sherifl^  the  sequestrator, 
at  a  rental  to  be  idlowed  on  account  of  the  alimony,  or  that  he 
may  let  it  to  some  other  person.  The  annual  vidue  is  stated,  in  a 
petition  presented  by  the  plaintiff  some  time  since,  at  from  $186 
to  $150  per  annum.  The  defendant  has  represented  its  annual 
value  at  much  less,  and  has  stated  in  his  answer  that  it  would  not 
bring  $100  a-year  besides  the  taxes.  The  pl^otiff 's  brother  has 
stated  the  value  by  affidavit  at  $185.  If  it  is  let  at  its  full  value 
to  the  plaintiff  or  any  one  else,  the  defendant  cannot  complun.  I 
see  no  necessi^  for  a  letting  by  the  sequestrator.  A  more  direct 
course  will  be  to  give  possession  to  the  plaintiff  until  the  further 
order  of  the  court  I  think  she  should  be  charged  with  the  full 
value,  as  stated  by  herself,  and  she  should  be  entitied  to  posses- 
sion until  all  arrears  of  alimony  and  costs  are  paid,  and  then  pos- 
session should  be  restored  only  on  proper  and  just  terms  as  to 
growing  crops  and  the  like.  Each  party  should  be  at  liberty  to  * 
apply.  The  rental  or  quasi  rental  I  should  fix  at  $150  a-year — 
that  sum  to  be  taken  during  her  occupation  as  in  lien  of  so  much 
alimony.     (2  Daniel,  1265.) 


COMMON  LAW  CHAMBBBS. 


{B^pwied  bg  Robist  A.  Hamusoh,  Bki^  Barriater<U-Lino,) 


CowAH  V.  Wmra. 

M4  en  hand  cdnHUmed  to  aMde  &y  awafd—FUaHng    €bn.  SUU,  ZT.  C,  dk  22, 

MCf.  IQS,  119. 

Id  an  aetion  <m  a  hand,  where  the  plea  is  that  the  bond  waa  eondiiloned  to  per- 
fbrm  an  award,  and  no  award  made,  the  plaintiff  must  either  deny  that  the 
Iwnd  waa  rableet  toa  eondltion  aa  alleged,  or  reply  specially  setting  oat  an 
award  and  aaagning  a  breach.  He  will  not  be  permitted  to  reply  by  "  taking 
larae^  on  the  plea  nnder  the  108th  section  Con.  Stat.  U.  0.,  ch.  ^  and  such  a 
replieation  will  be  struck  out  under  see.  119,  as  being  calculated  to  embarrass 
pn^udlee  and  delay,  the  fUr  trial  of  tha  action. 

'  [16th  AptH,  1868.] 

Debt  on  bond  in  the  penal  sum  of  $2,000. 

Plea — ^that  the  bond  in  the  declaration  mentioned  was  and  is  in 
the  words  following  (setting  out  a  common  money  bond  made  by 
defendant  to  plaintiff,  dated  19tii  August,  1862,  in  the  sum  of 
$2,000) ;  that  the  said  bond  was  and  is  subject  to  a  condition 
(setting  it  out  Tcrbatim)  that  defendant  should  submit  to  the 
decision  and  perform  the  award  of,  &o. ;  and  that  no  award  was 
made. 

Replication—joinder  of  issue.    • 

Oiler  obtained  a  sdmmons,  callii^  on  plaintiff  to  shew  cause 
why  this  repUoation  should  not  be  struck  oat  or  iunuided,  on  the 
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ground  that  the  same  was  oalealatad  to  embarraM  and  prfjndioo 
deftndant,  as  it  tendered  no  certain  or  definite  issue  on  the  plea. 

J.  B,  Read  shewed  cause. 

Cases  referred  to— Am  r.^Bdwardt,  16  €.B. 214  ;Ohver  ▼.  2>trofi, 
9  Ex.  108 ;  Owynne  T.  Burretl,  6  Bing.  N.  G.  468 ;  Russell  on 
Awards,  678-4,  814-6 ;  BuUen  j*  Leake,  466;  StewaH  t.  Tfefttfer, 
20  U.  C,  a  B.,  469 ;  FolwtU  t.  Hyde,  20  U.  C,  Q.  B.,  667 ;  li^M 
T.  Jamet,  8  M.  ft  W.  646. 

Drapbe,  G.  J. — At  first,  I  thought  the  plea  was  taXly  as  open 
to  the  objection  of  being  calculated  to  embarrass  and  prfjudlce,  as 
the  replioation,  but  on  refiectton  I  have  come  to  a  different  con- 
clusion. 

The  plea  oontains  two  propositioBS.  1st,  That  the  bond  is  sub- 
ject to  a  condition.  2nd,  That  defendant  has  not  broken  the  con- 
dition.   These  two  put  together  constitute  the  defence  relied  on. 

Bj  this  general  form  of  replication  the  plaintiff  endeaTours  to 
put  the  whole  in  issue ;  and  conceding  to  the  plaintiff  that  he  may 
thus  traverse  the  allegation  that  the  bond  declared  on  was  suV 
Ject  to  the  condition  stated,  on  which  it  is  unnecessary  to  say  any 
thing,  the  taking  issue  on  the  allegation  that  there  was  no  awani 
Is  clearly  bad  pleading,  for  the  plaintiff  should  on  replying  to 
iuoh  «  plea  set  out  an-award  and  assign  s  breach. 

I  am  strongly  inclined  to  think  the  replication  might  have  been 
demurred  to ;  but  as  some  doubt  is  expressed  on  this  point,  and 
as  I  haTc  no  doubt  of  the  Insufficiency  of  the  replication  as  an 
answer  to  the  second  proposition  in  the  plea,  I  will  not  drive  the 
defendant  to  try  that  point  against  the  impression  of  the  pleader. 

I  think  the  replieation  comes  within  the  II  9th  section  of  Gon. 
Btat  U.G.,  ch.  22,  as  being  framed  so  as  to  embarrass,  prejudice 
and  delay,  the  fidr  trial  of  theacdon,  and  that  it  should  therefore 
be  set  aside. 

To  save  the  plalnUff  the  necesstQr  of  another  application,  he 
m^,  if  so  advised,  reply  de  novo  to  the  plea,  treating  it,  as  I 
think  it  should  be  treated,  as  a  plea  of  no  award  simply.  Or  he 
may  reply  by  denying  the  allegation  that  the  bond  declared  on  is 
subject  to  a  condiiion  as  alleged  in  the  plea.  If  he  desire  to  reply 
double,  that  is  separately,  to  each  proposition,  he  must  apply  on 
affidavit  If  he  act  on  the  suggestion  above,  by  replying,  the 
costs  should  be  costs  in  the  cause. 


In  THl  BiATTSX  Of  WiLSOll  AVD  HlOTOB,  TWO,   ftO. 


Cbn.  StaL  v.  <X  cap,  86,  Me.  T&^-Chameery^BiU^Bf/ermet  by  CbiMun  Law 

Jud^    Ubiver—JuHadiotiim. 

It  !•  la  thepowtr  ofa  ooBmon  Uw  Jntedttiiig  tn  ehamb«n  to  MlkrfortazfttloB 
to  fh«  proper  officer  of  the  Ooort  of  (Suuioery,  a  bill  rendersd  by  BoUdtore  ftr 
■errloee  perftwrmed  In  that  ooart. 

If  eueh  an  order  be  wmlTod  or  ebeadoned  by  the  pertj  who  obtained  It,  it  ii  neoea- 
aarr  to  more  to  aet  It  aside. 

Whetherlt  baa  or  no  oan  be  properly  deeldad  la  the  Ooort  orObaDoafy,  eapedally 
inaeaaawbere one paHv treating  thaorieraa  in  teeaobtalaed  ftom  the  Matter 
ot  that  Ooort  a  warrant  ftir  the  tazadon  of  the  bill  ondor  and  ponoant  to  the 
order,  and  the  other  p«tf  tweHng  theerder  aa  waived  or  abandoned,  obtained 
an  Independent  order  of  that  ooort  ftar  the  taaatlon  of  the  bUL 

A  eoounoa  law  Judge  wHI,  ondar  aooh  drenmataaoaa,  deeHne  to  Interflbra. 

(Chambera,  18th  April,  18891) 

Messrs.  Wilson  ft  Hector  were,  at  one  time,  the  solicitors  of 
Gonnel  James  Baldwin,  deceased. 

After  his  death  they  caused  a  bill  of  costs  for  services  rendered 
in  the  Gourt  of  Ghancery  to  be  rendered  to  Messrs.  Lynch  ft 
McVean,  who  were  administratorsy  with  the  will  annexed,  of 
Connel  James  Baldwin. 

Within  one  month  after  the  delivery  of  the  bill  the  administra- 
tors obtiuned  an  order  from  Morrison,  J.,  under  and  pursuant  to 
Gon.  Btat.  XJ.  G.  cap  86  sec.  28,  for  the' reference  of  the  bill  to  be 
taxed  by  the  proper  officer  in  the  Gourt  of  Ghancery,  with  liberty 
reserved  to  the  administratofs  to  dispute  the  retainer. 

The  order  was  made  upon  summons  in  the  usual  manner.  It 
was  issued  on  6th  October,  1862. 

Not  having  been  served  Meosrs.  Wilson  &  Hector,  on  Ist  April, 
1868,  notified  the  attorneys  of  Messrs.  LyaiA  ft  MoVean  that,  if 
not  served  whh  a  copy  of  the  order  within  two  days  they  should 
treat  it  as  abandoned. 

Before  the  expiration  of  the  two  days  the  attorneys  were 
informed  that  the  veason  the  order  had  not  been  oerved  was  that 
it  was  mislaid. 


On  4th  April,  1668,  a  duplicate  order  was  obtained  from 
Morrison,  J. 

On  7th  April,  1868,  the  Master-in-Ghaneery,  by  warrant,  ap- 
pointed Monday,  21st  of  same  month,  for  the  taxation  of  the  costs 
under  and  pursuant  to  the  order  of  Morrison,  J. 

On  11th  April,  1868,  the  attorneys,  upon  an  application  to  the 
Gourt  of  Ghancery,  treating  the  order  of  Morrison,  J.,  as  of  no 
effect,  obtained  an  ex  parte  order  of  that  court  for  tie  taxation  of 
the  same  bill. 

On  18th  April,  1868,  fiie  order  of  Morrison,  J.»  with  appoint- 
ment for  2lst  of  same  month  was  served. 

Jamee  Btaiy  thereupon  obtained  a  summons  calling  upon 
Messrs.  I^ch  ft  McVean  to.shew  cause  why  the  order  of  Mom- 
son,  J.,  of  6th  October,  1862,  should  not  be  reeoiaded,  and  all 
proceedings  had  thereunder  be  set  aside,  on  the  ground  that  the 
administrators  had  waived  the  order  by  neglecting  and  refusittg 
to  proceed  thereunder,  and  on  the  greund  that  before  the  aervioe 
of  the  siud  order  Messrs.  Wilson  ft  Hector  had  obtained  the  order 
In  the  Gourt  of  Ghancery  for  the  taxation  of  the  bill  of  ooats  refer- 
red to  in  the  order  of  Morrison,  J. 


Boheri  A.  Smrrieom  shewed  cause,  filing  an  affidavit  <^  th^ 
administrators  wherein  the  cause  of  the  delay  in  serniig  tiie  orde' 
of  Morrison,  J.,  was  fteUy  explained ;  and  the  adainistraten  die* 
tinotly  swore  they  had  not  and  never  had  any  lattBtien  <tf  ahan* 
doning  the  order  of  Morrison,  J.  Mr.  Harrison  admitted  that 
driay  unexplained  was  evidenoe  of  an  intention  to  abandon,  but 
sabmitted  that  the  delay  was  so  explained  aa  to  rebut  all  premmp- 
tion  of  an  intention  to  abandon.  He  also  argued  that  it  was  in 
the  power  of  the  attorneys  themselves  to  have  obtained  a  dupli- 
cate of  the  order  of  Morrison,  J.,  and  upon  It  haTO  proceeded  to 
the  taxation  of  the  bill,  instead  of  obtaining  the  order  for  that 
purpose  from  the  Goofi  of  Ohaneery.  fle  retered  to  Gon.  Btat 
U.  G.  cap.  86  sees.  27,  28,82,48.    In  re  8Unf,  4  A.  ft  B.,  838. 

Jamee  Beaty,  contra,  oontended  that  the  time  which  had  elapsed 
without  service  of  the  order  was  positive  eridence  of  abandonment 
and  such  as  could  not  be  explained.  He  referred  to  Sedgwick  r« 
AUerton,  7  East  642 ;  In  re  Hare,  10  Beav.  187. 

IhtAPBE,  G.  J«-*-The  order  of  Morrison,  J.,  Is  perfeotiy  regidsr. 
If  it  kas  been  waived  or  abandoned,  it  ia  unneeeesary  to  aet  it 
aside.  VThether  it  has  or  no  oan  be  property  decided  In  the  oonrt 
of  Ghancery,  in  which  both  parties  are  takhig  proeeedingi.  I 
deoUae  to  interfere.  The  Gourt  ef  Ghancery  is  the  prepar  tribu* 
nal  to  deal  with  the  quettion.  Tlie  wkole  matter,  exoapt  the 
Bvmmona  and  order  ef  6lh  Ooteber  last,  arises  In  that  eowt,  the 
bUl  to  be  taxed  arising  wholly  out  ef  aeuit  instituted  there.  I 
the  awmnens. 

0nnBoaB  dMiaiged. 


GHANCEKT  CHAMBEB8.  * 
MUfoHed  ^  Taoius  Homou,  ^at^  X.A,  BarrUkr^l'Lam. 


MiLiinLT.  MiLKn;. 


A  party  oomplaining  of  an  tificalaritr  mntt  eone  promptly  and  nova  agalaat  it, 
either  within  a  reaeonable  une,  or  the  time  Ilmtted  in  the  order  or  notice  ooan- 
plained  of.  Thoa,  where  a  party  waa  direeted  to  paj  ft  eartaln  anm  ofsKmajr 
within  eiKht  dasn>  but  did  notaiova  acatast  aa  liTCcalail^  la  the  oidar  ffor 
aoTeral  weeici  aftn'. 

nddy  that  he  came  too  late  to  eomplaln  of  the  irregularis. 

An  order  had  been  made  in  this  case  directing  the  defendant  to 
pay  to  the  plaintiff  certain  monies  by  way  of  alimony,  and  also 
her  costs  within  eight  days  after  serrioe  of  the  order.  He  was 
served  with  the  order  but  did  not  obey  it,  and  after  the  lapse  of 
several  weeks  moved  to  set  it  aside  for  ixrogularili^. 

Connor  J  Q.G.,  for  the  defendant. 

Sodffme,  for  plaintiff. 

BpuAQon,  y.  G. — ^Held  that  the  defendant  came  too  late  to  move 
agftiniit  the  order ;  that  he  should  have  applied  witbin  the  eight 
days  limited  by  the  order,  and  thereupon  refbsed  the  motion  irilh 
eosts. 


1868.] 
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Lswu  T.  Joiras. 

JmgtdarUy--Notiee-^lVbiver-^lHtmi$9dl  ofbtU/ar  want  ofprcuaMon, 

XUUL,  li^TbAt  wh«r«  m  party  fUea  a  pleading  witlioat  torving  notioe  thereof  to 
the  oppoelte  party,  ■uch  pleading  may  be  taken  off  the  flleelbr  inregnlarlty  with 
costs. 

9M-~That  though  a  par^  may  esarch  the  p«p«ra  filed  In  a  mit,  yet  oalen  It  li 
ehown  that  he  had  aotnany  seen  the  pleading  complained  of  aa  1rr^;nlar,  be 
BMy  more  after  the  next  step  in  the  eanse  Co  have  It  taken  elT  the  illee. 

8rd— That  vader  the  drauutences  the  UQ  may  he  dliwlwirl  to  want  of 


The  plaiatiff  tftcr  filing  a  repUcfttioii*  movMly  or  notioe,  for 
lottve  to  MMad,  aad  obtained  iui  order  from  Bsten»y.  C,  for  that 
purpose.  Sttbseqaently  on  motion  of  the  defendant  to  dismiee  for 
want  of  proseeationf  an  order  wat  made  bj  Spragge*  V.  C,  di- 
reoting  the  piainliff  to  file  a  repUeation  within  two  months,  and  go 
down  to  examination  of  witnesses  the  following  term.  The  plain- 
tiff annexed  his  repiieation  within  the  two  months,  on  the  12th 
December,  bnt  did  not  serre  notice  of  snoh  amendment.  It  ap- 
peared however  that  the  defendsat  seanhed  the  papers  of  the  salt 
on  the  16th  or  17th  December.  The  plaintiff  on  the  28th  Janoary 
eet  the  cause  down  for  examination  and  hearing  for  the  lOtb  Feb- 
niary,  and  served  the  nsual  notices.  On  the  6th  Febroaiy  the 
defendant  moTed  to  take  the  replication  off  the  files  on  the  ground 
that  no  notice  of  filing  had  been  giten,  and  that  it  wee  not  In 
aeeordanoe  with  the  last  order  to  strike  the  cause  out  of  the  list 
fpr  examination^  also  to  dismiss  the  bUl  for  want  of  prosecution. 

8.  H.  BUUm,  for  defendant. 

HodgiM  for  the  plaintiff  contended  that  the  application  was  too 
late,  that  the  defendant  had  notice  on  the  16th  or  17  th  Deoember, 
several  weeks  before  the  cause  was  set  down ;  that  the  cause  was 
being  proeeouted  in  being  set  down  for  examination,  and  cited 
MeDoy^aU  v.  BeU  and  JftOcr  t.  MilUr  (In  Gfaambers,  ante)  Ghitty*s 
Archibold,  1204,  Ac 

BsTix,  v.  G.*^AIIsr  looking  into  the  cases,  said  he  could  not 
fellow  the  case  of  McDouguU  v.  MM^  and  that  where  a  party  files 
a  pleading  without  notice  of  it  to  the  ^posite  party  it  may  be  taken 
off  the  file  for  irregularity  with  costs.  That  though  the  defendant 
had  searched  the  papers  filed  in  the  suit,  yet  as  it  was  not  shown 
that  he  bad  actually  seen  the  replication,  he  was  in  time  and  had 
not  wmved  his  right  to  moTO,  that  tike  replioaticm  was  irregular, 
and  must  be  taken  off  the  files,  and  that  the  bill  must  be  dismissed 
with  ^oets  fbr  want  of  prosecution. 


MCDOVOALL  Y.  Buxx. 

Notwithstanding  the  order  (of  18t8)  six  reqnlxlng  notice  to  be  ssrred  of  ilUng 
any  pleading,  a  party  eaanetaMvee  to  take  aosh  pleading  off  the  fllse  where  no 
notice  of  filing  hsi  been  serred. 


In  this  case  one  of  the  defendant's  filed  his  answer  to  the  plain- 
tiff's bill,  but  serred  no  notice  of  filing.  The  plaintiff  on  applying 
fbr  an  oider  pro  eattfeuo  against  him  found  the  answer  on  the 
files,  thereupon  he  moved  to  take  die  answer  off  the  files  for 
Irregularity. 

8eoU  fbr  plidntiff  dted  WaMni  r.  IHton  (8  U.C.  C.P.  289)  and 
Orders  (1868)  xix. 

Crttckfiwf€  contra. 

Spraoob,  Y.  C— After  taking  time  to  look  into  the  practice 
refned  the  motion  with  costs. 


DIVISION  COURTS. 


In  the  First  Division  Court  of  t|ie  Conaty  of  Ouieton,  before  Sis  Honor  Judge 

AUl9TX0!f«. 


GooKSR  V.  Ln. 


This  was  an  adieu  of  replevin  fl>r  the  unjustly  detaining  1^  the 
defendant  of  a  mastiff  dog,  alleged  to  be  the  property  of  the  plain- 
tiff. Case  came  on  for  trial  before  his  honor  Judge  Armstrong, 
at-Ottawa,  in  January  last. 

From  the  evidence  given  on  the  part  of  the  plaintiff  it  appeared 
that  he  had  bought  t\ie  dog.  In  the  month  of  May  last,  at  a  public 
auction  sale  of  the  stock-in-trade  of  the  firm  of  Sineaur  k  Levy, 
dealers  In  Sheffield  goods;  that  they  had  been  in  possession  of  the 


dog  for  some  months,  and  he  had  been  kept  on  their  premises  as  a 
watch-dog;  that  for  three  days  prior  to  the  sale  the  dog  had  been 
on  view  on  the  public  street  in  ft-ont  of  their  premiros,  and  had 
been  duly  advertised  for  sale  in  printed  hand-bills ;  that  tiie  dog 
was  sold  publicly,  and  the  plaintiff^  being  the  highest  bidder, 
became  the  purchaser ;  that  Sineaur  &  Levy  had  purchased  the 
dog  from  one  Duehesney,  who  purehased  ft-om  a  boy  by  tibe  name 
of  Joyce,  who  informed  Duehesney  that  he  had  raised  the  dog; 
that  fh>m  the  time  the  plaintiff  pmrahased  he  had  kept  the  dog  on 
the  premises  of  his  employers  as  a  watch-dog  until  December  last^ 
when  he  got  out  oi  the  yud,  and  was  next  found  in  the  possession 
of  the  defondant,  where  he  remained  until  repleried  in  this  action. 

Plaintiff  proved  demand  of  possession  and  refusal  on  the  part 
of  defondant  to  deliver  up  the  dog. 

It  was  admitted  hy  the  defendant  that  he  had  personally  no 
daim  to  tiie  dog,  but  had  kept  possession  for  one  White,  whose 
property  the  dog  was  alleged  to  be,  and  from  whom  he  was  said 
to  have  been  stolen. 

Eridence  submitted  on  part  of  defence  proved  conclusively  that 
the  dog  belonged  to  one  white  in  the  month  of  February,  1862, 
and  had  been  in  his  possession  Arom  a  pup  up  to  that  time ;  that 
during  the  latter  part  of  that  month  he  had  been  taken  from  off 
his  premises,  believed  to  have  been  stoteii,  fhmi  the  fkct  of  the 
strap  having  been  cut  by  which  he  was  fastened.  It  did  not 
appear  flrom  the  evidence  tiiat  White  had  ever  taken  any  trouble 
whatever  in  trying  to  recover  the  dog,  or  had  ever  made  any 
enquiry  concerning  him. 

Plaintiff  objectwl  to  admission  of  evidence  of  the  right  of  pro- 
perty being  in  White,  the  action  being  to  try  the  question  as  to 
the  right  of  property  between  plaintiff  and  defendant ;'  and  con- 
tended that  supposing  it  was  granted  that  the  property  had  been 
originally  in  White,  as  he  hid  bought  the  dog  in  open  market, 
that  White  must  first  proseuute  the  tiiief  to  convection  before  he 
would  have  tiie  right  to  recover,  or  must  at  least  have  taken  some 
steps  to  bring  or  in  trying  to  bring  the  offender  to  Justice,  which 
he  had  not  done ;  and  that,  therifore,  under  the  dreumstances 
detf^ed  in  evidence  he  was  entitled  to  a  verffiot. 

On  the  part  of  the  defence  it  was  urged  that  the  evidence  was 
admisuble,  and  that  White's  right  to  recover  his  property  was 
unquestionable,  wherever  found,  and  under  whatever  circum- 
stances acqitired  by  the  party  In  whose  hands  the  same  might  be 
found. 

His  Hohob  reserved  his  decision  for  one  week,  and  then  he  gave 
Judgment  for  the  defondant  (viewing  the  action  as  directiy  between 
the  plaintiff  and  White)  on  the  ground  tiiat  the  dog  was  not  pur- 
chased in  the  usual  course  of  trade ;  that  a  sale  at  pubHc  auction 
is  not  a  sale  in  market  overt ;  that  the  plaintiff  thereby  acquired 
no  better  thle  than  that  which  was  In  Sineaur  &  Levy;  and  that  tiiere- 
fore  White  was  enfitied  to  Us  property  wherever  he  mig|it  find  it. 

UNITCO    STATB8    REPORTS. 

Pick  v.  Ths  Dxlawasi  axb  Hudson  Casal  Co. 

MauUr  and  SananL 

The  dtfcndenti,  a  Ootl  Obaipuy,  held  not  Ibhle  for  dunagBe  to  oae  of  their  ear 
mnnafs,  by  reeeon  of  an  liOnry  ooenrring  thvoogh  the  breeklng  of  e  bridge 
npon  their  xmllroed,  the  breeklng  of  the  bridge  heppening  In  eoneaqnenee  (»^a 
defoetlTe  iron  bolt,  pat  In  by  another  workaum  of  the  Oompeny— the  defoet 
being  nnkBOwn  to  the  Oempeny  or  Ite  egente,  not  dieooverable  by  ordinary 
examination,  and  the  worknaan  haTlog  the  reputation  of  a  good  and  competent 


[a  P^  LwMine  €k».] 

The  charge  to  the  Jury  was  delivered  by 

GoUYiiOHAM,  P.  J.  —  (The  Court,  after  explaining  tiie  case, 
ebeerved :)  The  ptaintiv  while  running  a  train  of  oars  in  the 
employ  of  the  defendants,  upon  their  railroad,  was  seiiously 
injured  by  the  ears  breaking  through  a  bridge  which  had  been  but 
recently  constructed.  The  Company  aided  the  pluntiff  by  the 
payment  of  a  physician  during  his  confinement  of  several  months, 
employed  a  nurse,  and  paid  him  wages  for  some  nine  months,  but 
the  plaintiff  having  been  permanently  injured,  seeks  to  recover 
for  additional  expenses  and  genesal  damages.  The  evidence  es- 
tablishes the  fisct  that  the  breaking  of  the  bridge  was  caused  by 
the  defective  welding  of  a  bolt,  which  was  dene  In  the  workshop 
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of  the  defeadants ;  the  defect  in  whioh,  boweTer,  was  not  disooT- 
erable  by  the  eye,  or  from  the  outside  appearance. 

This  is  not  the  case  of  a  passenger,  traTelling  on  a  passenger 
railroad,  for  the  ticket  money  paid  for  his  passage.  If  it  were 
BO,  most  unquestionably  tlfd  Company  would  be  responsible  for 
damages  sustained  by  a  party  such  as  now  proTed.  Such  compa- 
nies towards  such  passengers  by  their  contract  Imply,  among 
other  things,  that  their  road  is  safe  and  in  good  and  proper  order ; 
and,  when  through  a  defect  in  the  road,  such  as  is  said  to  baTe 
occurred  here,  an  accident  happens,  the  law  raises  at  once  the 
presumption  of  negligence,  which  the  Company  must  xUsproTC  to 
aToid  liability,  and  which  Uiey  certainly  could  not  disprove  by  the 
kind  of  evidence,  however  true  and  reputable  it  may  be,  which 
they  have  offered  in  the  present  case.  Railroad  Companies  in 
such  cases  are  liable  unless  they  can  show  that  the  accident 
occnred  through  the  Act  of  God,  or  that  it  was  caused  by  some- 
thing against  which  no  ordinary  human  foresight  and  prudence 
could  protect,  where  there  had  been  no  negligence  on  the  part  of 
the  passenger. 

But  in  the  present  case  this  is  not  a  passenger  railroad  carrying 
passengers,  but  the  plaintiff  was  a  car  runner  on  certain  gravel 
cars  engaged  on  the  coal  road  of  the  defendants,  running  them 
in  the  employment  oU  and  for  the  benefit  of  the  Company ;  he 
was  their  servant,  in  their  employ,  into  which  he  bad  voluntarily 
entered,  and  to  abide  by  all  the  rislcs  connected  with  his  duties  in 
their  business,  he  is  to  be  considered  as  having  impliedly  under- 
taken. 

In  the  present  case.,  the  evidence,  as  well  on  the  part  of  the 
plaintiff  as  the  defendants,  without  any  dispute  establishes  the 
fact  that  the  accident  occurred  through  the  defective  iron  bolt, 
which  gave  way  under  the  train  and  cast  the  cars  through  the 
broken  bridge.  It  is  also  undisputed  under  the  evidence  that  the 
bridge  was  constructed  on  a  proper  ^lan,  fully  able  to  answer  the 
purpose  of  the  road,  which  when  put  in,  in  itself  appeared  to  be 
good  and  sound,  free  from  any  apparent  defect  so  far  as  any  out- 
side examination  by  the  eye,  at  any  rate,  could  discover.  Such 
is  the  testimony,  with  no  contradiction,  of  the  engineer  and  the 
workmen  who  have  been  examined  here,  and  who  were  employed 
in  the  construction  of  the  bridge.  Again,  the  evidence  is  equally 
undisputed  and  free  from  contradiction,  that  the  workmen  em- 
ployed by  the  Company  to  prepare  the  iron  and  put  up  the  bridge 
were  all  men  having  the  character  and  reputation  of  good,  compe- 
tent and  experienced  workmen  in  *  their  different  lines  of  work, 
and  that  the  iron  out  of  which  the  bolt  was  made  was  Ulster  iron, 
the  best  kind  for  ^e  desired  purpose.  No  one  has  spoken  un- 
favorably of  either  Wylie,  the  foreman  of  the  blacksmith  shop  of 
the  Company,  or  Lindsay,  the  workman  who  made  the  bolt,  or  of 
the  competency  of  Marsh  or  Sleigh ;  but  all  who  have  spoken  on 
that  subject  have  testified  in  their  favor.  It  is  not  pretended  that 
the  Company  or  any  of  its  agents  had  any  knowledge  of  this 
defective  bolt  until  after  the  accident,  though  if  the  testimony  of 
Mr.  Bohe,  and  perhaps  Mr.  Wylie  be  oorrect,  Lindsay,  the  work- 
man, might,  by  proper  care,  have  ascertained  the  fact  without 
much  trouble  when  the  iron  began  to  cast,  and  afterwards  by 
blows  upon  it  effectively  applied.  It  is  not  improbable,  then, 
that  Lindsay  was  guilty  of  negligence,  and  in  a  suit  against  him 
the  case  might  be  different;  but  of  such  negligence  no  notice,  or 
anything  from  which  notice  can  be  inferred,  is  brought  home  to 
the  contrary  to  the  defendants. 

The  evidence,  then,  establishes  the  fact  that  the  Company  did 
employ  good  iron  for  the  bolts,  and  no  fault  is  found  with  the 
other  materials  of  the  bridge,  and  workmen  competent  in  every 
respect  from  their  character  to  make  good  work  of  the  bridge, 
and  unless  something  else  be  shown  in  a  case  like  the  present, 
there  is  nothing  to  make  them  responsible  for  the  iiguiy  to  the 
plaintiff  in^the  way  of  damages  in  this  suit  He  was  the  servant 
of  the  defendants,  in  their  employ,  and  though  he  may  have  been 
iigured  through  the  undiscovered  negligence  of  Lindsay,  another 
servant  of  the  Company,  the  common  and  general  employer,  the 
company  is  not  in  law  considered  liable  to  an  action  of  damages 
in  such  case.  It  is  part  of  the  risk  which  every  employee  of  a 
railroad  impliedly  undertakee  to  abide,  and  against  which  he 
cannut  complain  if  he  rec^ve  an  iigury  Arom  oauses  such  as  are 
shown  in  the  present  case. 


This  ruling  is  founded  on  no  new  principle  applied  to  railroads 
alone,  but  it  rests  upon  the  principle  of  the  relative  situation  of 
master  and  servant,  employer  and  employed,  in  the  varied  business 
and  duties  of  common  life.  (The  Court  then  referred  to  the  opin- 
ion of  the  Supreme  Court  in  Ryan  t.  7%e  Cumberland  ValUy 
Railroad  Co,  11  Harris,  867,  and  read  a  portion  of  the  same,  and 
then  said  further :)  If  we  should  declare  a  different  opinion,  the 
rule  would  equally  apply  to  all  who  are  in  business,  and  have 
others  employed  under  them — ^the  merchant,  the  fkrmer,  the 
mechanic,  and  every  one  carrying  on  buriness  by  the  aid  of  others 
in  their  employ.  Suppose  the  case  of  a  fanner  who  employs  a 
competent  workman  to  make  him  a  wagon,  and  there  is  in  the 
wagon,  when  finished,  some  defect  unseen  and  unknown  by  the 
owner,  arising,  perhaps,  ftrom  the  carelessness  of  the  workman, 
and  tlie  teamster  or  driver  should  be  injured  by  the  breaking  of 
the  wagon  from  this  cause,  the  owner  would  not  be  liable  in 
damages. 

The  plaintiff  and  Lindsay,  through  whose  defective  work  the 
accident  occurred,  were  servants  of  a  common  master,  whom  the 
defendants  employed  in  different  branches  of  business,  one  in 
running  cars,  and  the  other,  among  other  things,  preparing  iron 
for  the  railroad.  Some  Courts  have  in  such  oases  varied  or  mod- 
ified the  rule  we  have  already  laid  down,  bnt  we  cannot  disooTor 
the  force  and  effect  of  the  distinotion  in  a  oase  like  the  present 
Here  the  Company  are  the  owners  of  the  road,  and  run  the  cars 
upon  it,  and  their  different  employees  are  employed  in  different 
branches  of  the  same  common  business,  their  duties  being  all 
directed  to  bring  about  a  oommon  object,  the  carrying  coal  to 
market.  Their  particular  employments  may  be  distinct  and 
differentiy  exercised,  but  tiie  object  and  end  is  the  jMrne.  The 
master  is  not  to  be  held  liable  unless  there  is  blame  or  fault  upon 
his  part  If  he  has  employed  competent  workmen  and  proper 
materials  to  be  worked,  and  apparentiy  good  mechanical  works 
and  machinery,  without  any  neglect  or  fault  upon  his  part,  we 
oannot  discover  any  obligation  which  will  make  him  liable  at  law 
for  the  consequences  of  an  %ocident  occurring  from  an  unknown 
and  undisoovered  difficulty,  as  in  the  ease  before  us.  • 

We  farther  say,  that  there  is  no  conflict  of  testimony  in  the 
case ;  there  are  no  disputed  facts,  no  material  inferences  from 
facts  about  which  the  counsel  differ ;  there  is  no  oTidence  to  sub- 
mit to  you  from  which  in  law  negligence,  which  would  make  the 
Company  liable,  oan  be  discovered  %r  inferred,  and  we  therefore 
charge,  as  matter  of  law,  that  under  the  whole  case  the  plaintiff 
cannot  i  ecover,  and  that  your  verdict  should  be  for  the  defendants. 

Tht  jury  found  a  verdict  for  the  defendants. 


Keith  v.  Tm  Ibhabzt^nts  oi  Eastoit. 

A  diHim*wolyp»  nloon,  a  portlQa  ofwhldiwaswitbintteUmlttor  ftbi^iragr 
(which  WM  laid  oat  t>ar  rodi  wide),  and  aboat  fiftaan  feat  firom  the  travelled 
part  of  Mid  highway,  upon  whleh  the  plaintiff  was  going  with  hia  hone  and 
wagon,  daaa  notaonatltnta  a  daliMtln  each  hlghwart  aa  as  to  make  the  town 
liable  Ibr  damagaa  to  a  paraon  fbr  ii\)ariaa  dona  to  hiaflelf  and  eaniacai  bjr  hia 
bona  taking  fHght,  either  at  the  aatoon,  or  aoBM  pieee  of  oaavaaa  attaehod  to  ik 

The  proper  attribataa  of  a  highway  disettaaed. 

This  was  an  action  of  tort  against  the  defendants  for  damages 
eansed  by  an  alleged  obstruction  of  a  highway  in  Easton.  The 
obstruction  was  a  daguerreotype  saloon,  which  was  placed  upon 
a  grass  plot  in  a  triangular  area  on  *<  Grist  Mill  Green,"  so  called, 
in  said  town.  The  nearest  part  of  the  saloon  to  the  tavelled  track 
of  tho  road  was  about  five  feet  and  eight  inches,  and  three-fourths 
of  the  saloon  were  in  the  limits  of  the  highway,  (which  highway 
was  laid  out  four  rods  wide,)  and  about  fifteen  feet  from  the  track 
upon  which  the  plaintiff  was  going  with  his  horse  and  wagon  to 
mill,  when  his  horse  took  fright,  either  at  the  saloon  or  some  pieces 
of  canvass  attached  to  it,  the  plaintiff  was  thrown  out  of  his  wagon 
with  great  violence,  and  himself  aud  carriage  ii\jured.  It  was  not 
claimed  by  the  plaintiff  that  there  was  any  defeot  by  reason  of  a 
want  of  railing,  and  the  evidence  showed  that,  except  in  regard  to 
the  saloon  and  tbe  condition  and  position  thereof  the  way  was 
Bof&ciently  smooth  and  level  to  enable  the  plaintiff  to  travel  with 
safety  by  his  using  due  care,  and  it  was  not  pretended  that  the 
pUin tiff's  team  came  in  collision  with  the  veliicle  or  saloon. 

At  the  trial,  the  defendant*)  asked  the  court  to  instruct  the  jniy, 
among  other  things,  that  the  said  saloon  was  not  a  defect,  or  want 
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of  repair,  for  which  the  defendants  were  liable ;  that  the  facts 
proved  did  not  diuloee  each  a  defect  or  want  of  repair  of  the 
highway  as  to  make  the  town  liable  under  the  statute,  even  if  it 
did  eaase  the  fright  to  the  plaintiff's  horse ,  and  cause  the  hone, 
with  the  earriage,  to  run  against  some  ol^eot  or  embankment, 
which,  of  itself,  was.no  defect  or  want  of  repair,  of  a  public  high- 
way. The  presiding  Judge  declined  so  to  instruct  the  jury,  who 
returned  a  yerdict  for  the  plaintiff,  and  wuessed  damages  in  the 
sum  of  twenty-one  hundred  dollars.    The  defendants  excepted. 

E*  B.  Bennett  and  Carpenter  and  Whiter  for  the  pluntiff. 

JEUw  Ame§  and  B.  J.  I^Uer,  for  defendants. 

Ghafmajt,  J. — ^This  case  presents  a  new  question  of  great  im- 
portance. In  the  cases  thus  far  reported  the  defects  in  highways 
for  which  towns,  haye  been  held  liable,  are  all  included  in  four 
classes.  These  are,  want  of  raiUngs ;  obstructions  to  the  traToUed 
path,  by  stones  or  rocks,  wood  or  timber,  posts,  snow  or  ioe :  holes 
or  excaTations  in  the  path ;  and  defecUye  bridges  or  causeways, 
that  would  not  support  Uie  trayeller.  In  Drake  t.  Lowell^  18 
Mete.  292,  an  awning  of  wood  and  timber,  and  supported  by  posts 
standing  on  the  hi^way,  which  had  been  broken  by  a  heavy  body 
of  snow  and  ice  lying  upon  it,  and  which  extended  across  the  side- 
walk a  few  feet  above  tiie  heads  of  travellers,  and  fell  upon  the 
plaintiff  and  crushed  him  down  upon  the  walk,  was  held  to  ^  a 
defect  in  the  highway .^But  in  Bixon  v.  LoweU,  18  Qrayt  ^^i  this 
case  is  said  to  have  reached  the  limit  of  the  liability  of  towns  for 
defective  ways ;  and  in  the  latter  cas6,  the  town  was  held  not  to 
be  liable  for  any  injury  caused  to  a  traveller  by  the  fall  of  an 
overhanging  mass  of  ice  from  the  roof  of  a  building,  although  it 
overhung  the  highway  for  more  than  twenty-four  hours,  and  for 
the  space  of  eighteen  inches  or  two  feet  So  rocks  and  stones 
within  the  limits  of  the  highway,  but  not  obstructing  the  travelled 
path,  are  not  defects  for  which  a  town  is  liable.  Bowardt.  North 
Brufyewater,  16  Pick.  189 ;  SmUh  v.  Wendell,  7  Gush.  498.  So 
where  a  locomotive  engine  injured  a  traveller  by  crossing  the 
highway  on  a  railroad  illegally  existing  there.  Vinal  v.  Doreheeter, 
7  Gray,  421. 

.  In  no  case  has  it  been  held  that  an  olt}eet  existing  within  tha 
limits  of  a  highway,  but  leaving  the  travelled  path  unobstructed, 
so  that  the  traveller  is  safe  from  all  collision  with  it,  is  a  defect 
in  the  way,  merely  because  it  exposes  the  traveller's  horse  to  bo- 
eome  Mghtened  by  the  sight  of  it,  either  at  rest,  or  in  motion,  or 
by  sounds  or  smeUs  that  may  issue  from  it  In  this  case,  the 
plaintiff  contends  that  a  daguerreotype  saloon,  standing  partiy 
within  the  limits  of  the  highway,  but  without  the  limits  of  the 
travelled  path,  and  several  feet  distant  from  it,  is  a  defect,  because 
it  was  so  situated  that  the  plaintiff's  horse  beoame  frightened, 
either  by  sedng  it  at  rest,  or  by  seeing  the  fluttering  motion  caused 
by  the  wind,  as  it  blew  upon  some  pieces  of  4oose  canvass  upon  the 
covering.  There  waa  no  ooUialon  with  it,  and  no  danger  of 
•olUsion. 

In  Bixon  v.  Lowell,  ubi  eujfra,  it  is  stated,  as  a  general  proposi- 
tion, that  **  a  town,  if  it  has  done  its  duty  in  making  the  way  safe 
and  convenient,  in  all  the  proper  attributes  of  a  way,  is  not 
obliged  io  insure  the  safety  of  those  who  use  it"  It  becomes 
neoessary  in  this  case  to  draw  the  line  between  what  are  and  what 
are  not  tiie  proper  attributes  of  a  way ;  so  that  it  may  be  seen 
whether  a  cause  of  fright,  such  as  existed  in  this  case,  is  a  defect 
in  one  of  these  attribvtes.  The  distiaotion  is  of  vary  great  prae* 
tieal  importance ;  for  it  is  to  be  considered  that  surveyors  liave 
power  and  are  bound  to  remove,  without  delay,  all  defects  in  high- 
ways ;  and  towns  are  liable,  though  the  defects  have  not  existed 
twenty^ffrar  hours,  if  the  proper  olBeere  happen  to  be  present,  and 
have  knowledge  of  their  ezistenoe.  The  dootrine  contended  for 
by  the  plaintiff  would  make  their  powers  and  duties  very  extensive ; 
much  more  so  than  is  generally  supposed. 

In  Bixon  v.  Lowell,  instances  are  skated  of  things  that  might 
obelmct  a  traveller,  but  which  would  not  be  defects  in  any  of  the 
attributes  of  a  way.  They  are  quite  pertinent  to  this  case.  The 
court  decided  that  freedom  from  ice  and  snow  on  roofs  overhead 
is  not  one  of  these  attributes,  and  therefore  that  the  town  is  not 
bound  to  remove  the  ice  or  snow  from  the  roof.  By  way  of  illus- 
tration, the  court  state  several  other  things,  wliieli,  tiiongh  they 
may  obs^uct  a  livelier,  are  outside  the  limit  of  the  proper  attri- 
butes of  a  iray.    '*  ^e  might  be  annoyed  by  the  action  of  the 


elements,  by  a  hail  storm,  by  a  drenching  rain,  by  piercing  sleet,  * 
by  a  cutting  and  icy  wind,  against  which,  however  long  continued, 
the  town  would  be  under  no  obligation  to  furnish  him  protection. 
He  might  be  obstructed  by  a  concourse  of  people,  by  a  crowd  of 
carriages ;  his  horses  might  be  frightened  by  tiie  discharge  of  guns, 
the  explosion  of  fireworks,  by  mUitary  music,  by  the  presence  of 
wild  animals;  his  health  might  be  endangered  by  pestilential 
vapors,  or  by  the  contagion  of  disease ;  and  these  sources  Of  dis- 
comfort and  danger  might  be  found  within  the  limits  of  the  highway, 
and  continue  for  more  than  twenty-four  hours;  and  yet  that 
highway  not  be,  in  any  legal  sense,  defective  or  out  of  repur.  It 
is  obvious  that  there  may  be  nuisances  upon  travelled  ways,  for 
which  there  is  no  remedy  against  the  town,  which  is  bound  by  law 
to  construct  or  maintain  them. 

**  If  the  owner  of  a  distillery,  for  example,  or  a  manufkotory, 
adjoining  the  street  of  a  city,  should  discharge  continually  from  a 
pipe  or  orifice  opening  toward  the  street,  a  quantity  of  steam  or 
hot  water,  to  the  nuisance  and  injury  of  passeiH  by,  they  must 
certainly  seek  redress  in  some  other  mode,  than  by  an  action  for 
a  defective  way.  If  the  walls  of  a  house  a<yoining  a  street  in  a 
city  were  erected  in  so  insecure  a  manner  as  to  be  liable  to  fall 
upon  persons  passing  by,  or  if  the  eaves-trough  or  water  conductor 
was  so  arranged  as  to  throw  a  stream  from  the  roof  upon  the  side- 
walk, there  being  in  either  case  oio  structure  erected  within  or 
al>ove  the  travelled  way,  it  would  not  constitute  a  defect  in  the 
way.'' 

The  discussion  of  the  present  case  suggested  many  other  illus- 
trations. Gattie  or  horses  running  at  large  might  frighten  the 
traveller's  horse ;  tiie  sight  of  flags  displayed,  or  a  window  curtain 
fluttering  in  the  wind  over  a  street,  through  a  raised  window,  the 
goods  displayed  in  front  of  shops,  and  the  numberless  operations 
of  business  and  amusement  constantly  carried  on  in  cities  and 
villages,  within  the  limits  of  the  highway,  the  gathering  at  agricul- 
tural ffldrs,  military  trainings,  and  other  public  occasions,  may 
any  or  all  of  them  tend  to  frighten  many  passing  horses ;  yet  it 
would  be  a  novel  doctrine  to  hold  that  highway  surveyors  may 
interfere  in  such  cases,  under  their  authority  to  repair  highways, 
or  that  the  attributes  of  a  way  include  them  because  they  may 
frighten  horses. 

And  we  think  tliat  the  daguerreotype  saloon,'  described  in  the 
report,  tiiough  it  may  have  been  a  nnisanoe,  for  which  the  pro- 
pxietor  might  be  liable  to  an  action  or  indictment,  yet,  since  it  did 
not  obstruct  the  travelled  path  in  any  other  way  than  by  the  fact 
that  it  was  in  sight  of  the  plaintiff's  horse,  did  not  constitute  a 
defset,  as  to  any  of  the  proper  attributes  of  the  way. 

Bxoeptions  sustained. — Monthly  Law  Reporter, 


GENERAL    CORRESPONDENCE. 


To  THi  BsiTOBS  or  THB  Law  JoUSVAXi. 

^njposed  LaiD  Association, 

GsNTLiMiN, — I  avail  myself  of  your  valuable  journal  to  offer 
some  suggestions  to  the  legal  profession  in  regard  to  the  ad- 
visability of  forming  a  Law  Association  for  the  protection  of 
the  interests  and  the  furthering  of  the  well-being  of  a  large 
and  influential  portion  of  the  oommunity. 

This  society;  which  should  be  composed  of  delegates  from 
every  county,  meeting  as  occasion  might  require  at  Toronto, 
the  seat  of  the  Upper  Canadian  Law  Courts,  might,  and  if 
properly  conducted  undoubtedly  would,  exercise  a  great  and 
beneficial  influence  over  law  legislation  and  law  matters  in 
general.  Subjects  of  importance  would  nqt  be  wanting  to 
its  deliberations,  and  if  not  trespassing  on  yoi^r  space  I  would 
venture  to  suggest  a  few  matters  with  which  it  might  i^oet 
advantageously  deal. 

A  great  and  constantly  increasing  evil  in  the  profession  19 
the  immense  nam]i}er  of  men  and  boys  who  are  daily  entering 
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its  ranks  without  the  edacatioo  neoesaary  to  fit  them  for  its 
daties.  Law  in  Canada  seems  to  be  the  refuge  of  inoapaoity, 
and  men  who  have  failed  of  saooese  in  any  oilier  coorse  of 
life  betake  themselves  to  its  bosom  as  criminals  of  old  to  a 
eanctuary  in  some  heathen  tempje.  There  is  certainly  i^ 
•tandard  of  qoaliftoatioa  fixed  by  the  Law  Sooiety  of  Osgoode 
Hall  for  those  desirous  of  becoming  members  of  it,  bat  the 
examinations  aa  now  oondnoted  are  utterly  inefficient  as  tests 
of  education  and  fitnese,  and  any  boy  of  ordinary  inleliigence 
can  be  coached  up  fi)r  the  ordeal  in  a  few  months  without  any 
previous  knowledge  of  the  subjects  set  out»  and  without  in 
fact  any  previous  education  at  all,  to  use  the  latter  word  in 
its  proper  and  more  extended  signification ;  and  more  than 
this  young  mep  can  enter  on  the  study  of  the  law,  if  they 
design  merely  to  beoome  attorneys,  without  any  preliminary 
examination  whatever. 

An  association  of  the  nature  I  have  mentioned  might  devise 
some  plan  by  which  thie  evil  would  be  abated  and  the  reck* 
lessness  of  legal  gentlemen,  in  taking  articled  clerks  into  their 
offices,  checked.  At  present  they  in  this  matter  go  to  the  full 
extent  allowed  by  law,  namely,  four  to  each  attorney,  nttsrly 
regardless  of  qualification  or  fitness  to  become  worthy  mem* 
bers  of  the  profession,  but  merely  fbr  the  purpose  seemingly 
of  getting  their  office  work  cheaply  done. 

Another  point  which  might  be  advantageously  dealt  with 
would  be  the  rates  of  charges  to  be  made  in  eases  such  as 
conveyancing,  where  there  is  no  tariff  fixed  by  law.  The 
question  also  of  retainers  and  fees  thereon  might  be  redaced 
to  some  intelligible  form. 

I  am  afraid,  however,  that  I  am  trespassing  too  much  upon 
your  epaoe,  and  will  therefore  conolude  by  suggesting  the 
most  important  matter  that  would  eome  up  before  suoh  an 
association,  namely,  the  subject  of  law  reform.  By  bringing 
to  this  important  question  a  mature  deliberation  as  well  aa 
knowledge  and  trofanical  skill,  a  great  deal  of  crude  l^sl^ 
tion  would  be  avoided  and  ads  amending  aeU  amending  aeU  and 
aela  interpreting  aeie  interpreting  aele  would  be  leas  frequent^ 
and  our  Coneolideted  Stetutes  ruu  Jees  risk  of  becoming  what 
by  frequent  alterations  they  promise  to  be,  almost  uedeee. 

In  these  remarka  hastily  thrown  together  I  have  merely 
attempted  to  bring  the  sul^ect  under  the  notice  of  some  of 
the  many  talented  gentlemen  of  whom  the  legal  profession  in 
Canada  can  boast,  and  to  induce  them  to  give  the  matter  their 
attention,  and  if  practicable  to  inaugurate  a  Society  which 
would  I  ^m  convinced  be  of  very  great  advantage. 

All  other  professions  are  taking  every  means  of  self-protec- 
tion, and  why  should  that  one  only,  whose  organ  you  are,  take 
no  steps  to  preserve  their  privileges  and  improve  their  position. 
Encroachment  appears  to  be  the  order  of  the  day ;  mere  pas- 
sive resistance  is  of  no  avail,  and  communities  as  well  as  in. 
dividuals  must  by  sel^assertion  make  good  their  claim  to  the 
enjoyment  of  their  rights. 

][  r^aio,  gentlemen,  yours  respectfully, 

Ottowa,  March  24. 1863.  £vin8. 


in  Upper  Canada.  There  is  much  in  the  letter  to  recommend 
it.  The  association  suggested  would  not  be  without  precedent; 
there  are  several  aseooiationa  of  the  kind  in  England,  and  we 
think  the  time  is  fast  approaching,  if  not  now  at  hand,  for 
the  formation  of  some  anch  aaaooiation  in  Upper  Canada. — 
Ens.  L.  J.} 

Corn.  sua.  V.  a,  cap.  25  «0c.  i^Abeetmding  dOtan^JfidamL 
To  THi  SnneoBa  or  tke  Law  Jovbitaxi. 

OxnTunxK,  —  Justice  cannot  be  flattery.  You  deserve 
thanks  for  the  able  manner  in  which  the  Law  Journal  ia  con- 
ducted. 

In  reference  to  the  oath  required  to  be  made  by  creditors, 
for  proceeding  against  "  Absconding  Debtors''  by  attachment, 
the  wiNrda  of  the  Statute  are,  *' «ia  m«m<  to  ei^/KMd.'' 

Now,  the  queatkm  whM  I  wish  to  anbrnH,  after  offisring 
my  own  views,  is,  what  is  the  strict  meaning  of  these  words, 
or  rather,  what  ia  not  their  meaning,  which  wiU  be  aeen  aa  I 
proceed  to  be  more  strictly  the  question. 

I  must  admit,  had  it  not  been  demonstrated  to  me,  by  tiie 
two  facts  which  I  shall  atate,  that  the  prevailing  opinbn  on 
the  point  ia  an  erroneona  one,  and  alao  a  prejudimal  one,  that 
the  thing  would  appear  too  plain  and  simple  to  demand  the 
very  serious  attention  of  any  lawyer,  if  even  more  than  a 
second  thought. 

The  facts  were  these :  A.,  a  client  aceking  advice  and  stat- 
ing his  case,  said,  "  that  B.  was  indebted  to  him,  that  he  (Bi) 
was  about  to  leave  the  Province  (taking  vrith  him  all  his 
effects),  and  that  he  (B.)  intended  to  defraud  him,  as  he 
believed,  of  said  debf  He  was  answered  by  both  the  mem- 
bers of  the  firm,  of  whom  he  sought  the  advice»  that  onleaa 
he  could  awear  that  he  believed,  Aa,  B.  was  ao  leaving  the 
Province  yor  the  purpose  of  defirtntding  Atm,  he  could  not  pro- 
cure the  attachment.  Being  a  atudent  in  the  office,  and 
hearing  the  oaae  and  the  refdy,  and  looking  at  the  wetda  of 
the  statute,  **  wi^  inteni  to  defi^aiud,^  1  concluded,  in  my  own 
mind,  that  our  client  had  a  good  oaae ;  for  although  he  could 
not  awear  that  B.  waa  about  to  leave  the  Province /or  lAspur- 
poae  of  defrauding  him,  he  could  and  was  ready  to  swear  that 
he  (B.)  was  about  to'leave  the  Province,  and  that  it  wu  hii 
ifUmtion  to  d^froind  hum,  which  latter  woul4>  I  submit^  answer 
exaetiy  the  requirement  of  tiie  statute. 

Every  one  wilt  readily  perceive,  when  thus  presented,  tibe 
very  great  difference  between  the  two  expressions,  for  ikt 
pmrpeeee  and  ^^vAk  ike  iattHl.''  That  the  latter  by  no  means 
implies  the  former;  that  whfle  the  former  means  that  the 
party  is  about  to  leave  for  the  purpose  of  defirauding,  dw.,  that 
ia,  the  defrauding  ia  hia  pnrpoae^  the  ktter  4M»ly  hmmm  that 
he  is  going,  and  t^at  at  the  aane  time  it  ia  an  intention  ef  hia 
to  defraud,  ftc,  but  that  auch  may  not  be  tbe  only  reason  of 
hia  going.  The  oath,  that  a  party  ia  about  to  leave,  ^., 
"i0i<4  inient  te  d^froMd,"  can  be  made  where  the  other  can* 
not  be. 

The  other  fact  which  I  Wiah  to  mention,  to  ahow  the  preva- 
leney  of  thia  erroneous  view,  ia,  that  after  the  above  ciroum' 
[We  recommend  the  careful  perusal  of  the  above  letter  to    atanoes  I  asked  several  lawyers  for  their  opinion,  through 
those  interested  in  ti^ie  well-being  of  the  profession  of  the  Law  |  curiosity,  and  in  eveiy  instance,  amounting  in  all  to  five,  the 
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l9  deffOHd^^  meant  "^  /A«  pttrpoae  ofdefimi^nff/* 


JvjKrus. 


[The  intention  of  a  person  may  injgeneral  be  gathered  from 
hie  acts.  The  property,  and  in  some  dei^ee  the  person,  of  a 
dottor  within  the  jurlsdiotlon  of  the  Gonvl  aro  liable  Ibv  the 
payment  of  his  debts.  If  a  debtor  mnch  inToWed  withdraw 
Oither  his  property  or  his  person  from  the  jnrisdiotion  of  the 
Oonrt,  4^e  fact  of  his  dpinij;  so,  otherwise  nnezplained,  is 
sniBQieot  to  raise  the  belief  of  hi0  intcptiop  to  defraod.  This 
is  all  that  a  creditor  is  ealled  upon  to  aweav.  He  need  not 
swear  that  tiio  debtor  has  departed  for  tibo  purpose  of 
4efjraodii)g  biiQ^  Ho  need  not  positively  swear  that  the 
debtor  hath  depairted  with  jwttnt  to  defirand,  AU  the  oradi- 
teviacaUed  npo»  to  da  is  to  make  «iBdaYit  that  he  «*faaA 
f^ood  reason  to  beliere  and  doth  terily  beliere  snob  person 
bi^th  disparted  from  Upper  Canada*  ^«  with  intent  to  4o&and 
the  plaintiff  of  his  jnat  doea,  ko."  The  very  words  of  the 
Act  had  better  be  used,  and  they  are  not  in  oar  opinion 
maceptible  o^  the  meaning  that  Ibo  debtpr^Q  aole  purpose  of 
4apaitixig  wo»  le  deftand.  Tbaian^ovnajnotba  tboeaai* 
and  yei  the  fhets  be  s«eh  as  to  Justi^r  a  plaintiff  in  making 
the  peceasary  ^ffidaTiV — ^3Bds.  Xi.  J.] 


To  THi  Editobs  or  ths  Law  Jouehal. 

GxMTLiifBji,-.*^,  a  J.  P.,  ie  threatenad  by  B.  and  0.  with  an 
action  for  not  retoming  two  eocvietions,  and  he  (A.)  gives 
them  a  note  for  $100,  payable  in  three  months'  time,  to  stop 
all  proceedings  agatnai  1dm.  A  week  after  such  note  is  given* 
B,  and  0.  ieaae  a  wri^  bot  it  if  not  served.  At  the  expiration 
of  the  throe  mopths,  A.  refiosea  to  pay  the  pote^  0|»  the  ground 
thai  there  ia  aa  eonaideiatjoii.  Can  B.  and  0.  pioeaed  with 
the  aotion  for  not  retoming  the  eonviotijn,  or  are  they 
debarred,  under  the  18th  Blis.  cap.  5,  by  accepting  the  note? 

loNis  Fatuis. 
Campbellford,  Maroh  81, 1863. 


ONTHLY    REPERTORY. 


[The  statute  to  which  our  correspondent  refera  enacts,  t)iat 
BO  informer  or  plaintiff  ahaU  eon^pon^d  or  agree  wUh  any 
person  who  riiall  effand,  or  be  wnmised  to  offind,  againet  any 
penal  statute,  for  such  offence,  committed  or  pretended  to  be 
committed,  but  after  answer  made  in  eourt;  and  that  if  any 
person  or  persons  ehaU  affiled  iln  makiyg  a  composition  ot 
otiiar  n^tsdmoaaoiv  ooAtrary  to  the  tma  intent  and  meaning 
of  the  statute,  he  or  they  so  offmding,  being  thereof  lawfully 
eonvieled,  ehall  stand  in  tha  pillory,  and  ^bM  **fnm  and 
qfUr  such  oonvioUon  forever  be  disabled  to  pursue  or  be 
plaintiff  or  informer  in  any  suit  or  ioformation,  upon  any 
atatntSk  popnlai*  or  penaL''  The  inibceMe  is,  that  wmtU  coa^ 
viction,  the  person  offending  is  capable,  like  any  other  person, 
of  being  plaintiff  in  a  penal  aotion.  In  answer,  therefore,  to 
onr  correspondent^  we  think,  aa  at  present  advised,  that,  under 
the  eireomstanees  stated  by  bin,  B.  and  0.  are  in  a  positioii 
to  proceed  with  the  penal  action. — Ens.  L.  J.] 


COMMON  LAW. 

Q.B.  HOLXJHOSWOBTH  T.    WhITK  AXD   0THSR8. 

Bm  of  9dU~^Property  in  grantor — 17  J*  18  Vie,  cap,  86, 

P.  ezeouted  a  bill  of  sale,  assigniDg  goods  to  the  plaintiff.  The 
bill  of  sale  was  irfterwards  caneJlsd,  im  a  second  one  executed^ 
comprising  the  same  goods ;  and  sabseqnently  a  Uiird  bill  of  sale, 
also  comprising  the  same  goods,  was  executed,  bat  the  second  biU 
of  sale  was  not  canoelled.  The  defendants  seised  the  goods  under 
a  fi,  fa,  before  either  of  the  bills  of  sale  had  been  registered. 
The  third  bill  was  aflerwaids,  and  within  twenty-one  days  from 
its  execution,  registered. 

Hdd^  that,  though  the  property  passed  out  of  the  grantor  by  the 
first  bill  of  sale,  the  execution  of  eaoh  of  the  new  Wis  amonnted 
to  a  redenptloa  of  the  goods,  and  a  granting  of  fresh  security ; 
so  tlukt,  the  first  two  having  been  aanuUed,  the  third  became 
operative,  and,  having  been  filed  within  the  twenty-one  days,  was 
available  against  the  execution  creditor,  on  the  authority  of 
MarpUi  T.  HartUy;  80  L.  J.  Q.  B.  9S  ;  9  W.  R.  884  &  620. 

The  thhrd  bill  was  executed  on  the  81st  December,  1860,  and 
the  Jurat  of  the  affidarit  of  execution  purported  to  have  been 
sworn  on  the  10th  January,  1880. 

Aid,  that  this  was  a  mere  clerical  error,  and  might  be  amended 
if  materiaL 


SX.  C. 


WaKS  T.    HaBBISS  ASO  AaOTHBB. 


Prineipal  and  agtni — EquitabU  plea — Parol  evidence  to  eaq>lain 
written  contract — Agent  in  tmrme  eontraeting  ae  princ^al — Mietake, 

Where  a  defendant,  on  the  face  of  a  charter-party,  contracts  as 
principal,  it  is  cempeteut  to  him  by  way  of  equitable  plea  to  an 
action  against  him  on  the  ehar^  party  te  show  that,  in  faet,  he 
iigaed  as  agent  for  a  third  party ;  that  the  plaintiff  vecbaUy 
agreed  that  he  should  not  be  responsible  as  priawpal,  and  is 
inequitably  taking  advantage  of  a  mistake  in  drawing  the  charter- 
party,  so  as  to  make  the  defondant  personally  liable. 

Judgment  of  the  Exchequer  affirmed. 

Qucere^  whether  the  facts  stated  in  the  plea  would  be  a  good 
defenoe  at  law. 

EX.  HnffOH  V.  QuiH. 

Ptactiee'^CkfMge  ef  ytfiiH. 

It  is  a  good  ground  for  an  application  to  change  the  venue,  that 
the  attorney  for  the  defendant  is  under-sheriff  of  the  county  where 
the  venue  is  l^d,  and  has  made  it  a  special  Juvy  case. 


EX- 


W4x>Taa  V.  Tb*  SwASAon  Pan  Coicpa9t. 


ii^MlNiltoa— itigerrf    S^tslakg  euide  er  emdtng  back  to  arbitrator-^ 

Mhtake  ef  arbitrator. 

The  court  will  not  send  an  award  back  to  tha  arbitrator,  te 
correct  an  alleged  mistake,  which,  when  applied  to,  he  does  not 
admit,  even  although  it  be  in  a  matter  not  within  the  original  sub- 
mission, but  included  in  the  award  by  virtue  of  some  new  agree* 
ment  between  the  parties,  pending  the  reference. 


MAxansTTs  v.  QnioonY. 


]BX. 

CoeUrmei-'^rinoifal  amd  euretg^Deedinge  between  creditor  and 
eo^^uutiee  ae  to  eocwitieeS^feet  of^  m  diecharge  of  eo^evretiee, 

Whether  certain  monejfs  received  by  the  creditor  on  a  dealing 
or  transaction  between  him  and  a  eo-surety,  as  to  a  security  given 
by  another  co-surety,  has  amounted  to  payment,  will  be  a  question 
of  fact  depending  on  the  intention  of  the  parties.  There  is  an 
equity  to  which  a  surety  is  entitled>-that  the  creditor  shall  not 
waste  the  securities  giyen  by  the  principal  debtor ;  but  if  this 
extends  to  a  security  giyen  by  a  surety,  it  does  not  extend  further 
than  to  exclude  such  wasteful  dealing  with  the  security.  And  a 
fair  dealing  with  the  surety's  security  under  which  the  creditor 
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sets  off  fhe  snretj's  ahsre  of  tbe  debt  due  to  him  a^Must  th«  pro- 
ceeds of  the  eeearitj  does  not  preclude  a  resort  to  the  other  sore- 
ties  for  their  respeotiTe  shares  of  the  debt. 


DOWLB  T.   NCALB. 


Praetiu—Mortgogt,  ^feetment — SUiymff  of  yroeeidmffi. 

In  ejectment  bj  mortgagee,  the  conrt,  or  a  jndge,  nnder^  the 
Common  Law  Procednre  Act,  1852,  can  inclade  in  the  condition 
of  an  order  for  stay  of  proceedings,  the  payment  of  the  costs  of 
an  abortiye  attempt  at  sale  nnder  a  power. 


GVBUVO  T.   BniOBAM. 

Practir&—8ettiniji  iuitU  judgment. 

It  is  irregolar  and  improper  for  a  plaintiff's  attorney,  whose 
Judgment  has  been  set  aside  as  irregular,  with  costs,  to  go  and 
strike  it  out  and  sign  judgment  agato*  m  as  to  ^Toid  payment  of 
costs. 

EX.  LOCKWOOD  T.  Smitb. 

Smith  t.  Lookwood. 

Arhitratwn — Setting  otidB  award — AlUged  mktaJM  cf  arbitrate — 

RemtUing  award  to  Atia. 

An  award  will  not  be  set  aside,  nor  even  sent  back  to  arUtrator, 
for  an  alleged  mistake,  not  manifest  nor  apj^arent  on  the  face  of 
it,  nor  admitted  by  any  affidaTit  or  statement  of  the  arbitrator. 


C.P. 


Allu  t.  Sum. 


InnkHftr — lAtn, 

A  trainer  of  race-hones  went  tq  an  inn  with  a  horse,  and 
remained  the  night.  On  the  following  day  his  helper  came  with 
another  horse.  From  that  period  they  remained  at  the  inn  with 
the  horses,  and  put  both  horses  in  training,  occasionally  going 
away  with  the  horses  to  races,  and  returning.  The  innkeeper, 
prcTious  to  each  departure,  ascertained  where  they  were  going. 
In  an  action  of  trover  and  detinue  for  the  horses  against  the  inn- 
keeper, 

Held^  that  the  defendant  had  a  lien  on  the  horses  for  his  charges, 
he  haTing  receiyed  them  aa  the  horses  of  a  gnest,  and  not  at  livery. 


EX. 


HORSfALL  AH^  0TBR8  T.    THOMAS. 


B(U  of  excktmg&^Defenco — Failure  of  eondderation — Contract — 

^aud. 

In  an  action  on  a  bill  of  exchange,  it  Is  no  defence  that  it  was 
given  in  consideration  of  a  contract  for  a  specific  article  which  is 
made,  delivered,  renewed,  tested,  tried  and  retained,  but  which 
turns  out  to  be  useless,  through  a  latent  fault  or  defect  in  the 
making  of  it,  though  known  to  the  maker,  and  not  being  at  all 
looked  at  by  the  buyer,  and  there  being  no  express  representation 
of  its  soundness  prior  to  the  gi^ng  of  the  bill. 


BX. 


OziXHAM  T.  Smith. 


PraeUee — TVial — Demurrer — Verdict  eubjeet  to  leave  —  £ntrg  of 
iteuee — Poetea — Amendment  of  entry  ofieeuet — Coete. 

When  a  cause  is  taken  down  to  trial,  while  demurrers  to  some 
counts  of  the  declaration  are  pending,  and  at  the  trial  there  is  a 
general  verdict  for  the  plaintiff,  subject  to  leave  to  enter  it  for  the 
defendants  on  those  counts,  and  the  courts  hold  the  counts  bad, 
and  also  direct  the  verdict  to  be  entered  for  the  defendant  on  those 
counts,  the  plaintiff  is  not  entitled  to  the  general  costs  of  the  trial 
on  those  counts,  save  as  to  particular  ie'sues,  on  which  he  has  really 
succeeded  in  point  of  proof.  And  the  application  to  settle  the 
postea  in  acconlance  with  the  judgment  ought  strictly  to  be  made 
to  the  Judge  who  tried  the  cause,  though  he  will  act  under  tbe 
direction  of  the  court.  Qwxre,  whether,  if  a  bad  count  is  not 
proved  in  omnibus,  the  verdict  ought  not  to  be  entered  on  all  the 
issues  for  t|ie  dafeu^t. 


And,  ^ueere,  whether  an  issue  on  a  bad  count  can  be  material, 
and  whether  rule  62  H.  T.  1868,  thai  the  eoets  of  the  iesMS  ef  law 
or  fact  shall  follow  the  findings,  applies  where  the  plaintiff  has 
taken  a  cause  down  to  trial,  pending  demurrers,  and  has  obtained 
a  rerdict  on  a  count  afterwards  held  bad  T 


TnuMBAnc  Cohpaht 


Q.  B. 

Bao.  T.  Tarn  TXamn  Khodov  Euonio 

(LixxTin). 

Bighwaif^-Ifmeanee, 

On  an  indictment  for  a  nuisanee  in  obstructing  a  U^way  by 
erecting  telegraph  posts  upon  it,  the  judge  directed  the  jury,  Ist, 
That  in  the  case  of  an  ordinary  highway,  although  it  may  be  of  a 
varying  and  unequal  iridth,  running  between  fences,  one  each  eide^ 
the  right  of  passage  or  way,  iwrmd/sctt,  and  unless  there  be  evi- 
dence to  the  contrary,  extends  to  the  whole  space  between  the 
fences  and  the  public  are  entitied  to  the  use  of  the  entire  of  it,  as 
the  highway,  and  are  not  eontned  to  the  pssi  v^ieh  may  be 
metalled  or  kept  in  order  for  the  more  oomvenient  nae  of  eairfagee : 
^ndly,  That  a  permanent  obstniction  erected  on  a  highway,  planed 
there  without  lawful  excuse,  which  renders  the  way  leas  com- 
modlotts  to  the  public,  is  an  nnlawfU  act  and  a  pnbue  nuisance 
atooamonhiw;  and  that  If  the  jny  believed  thai  the  deCsodaats 
placed,  for  the  purposes  of  proflt  to  themselves,  poeta,  irith  the 
object  and  intention  of  keeping  them  permanentiy  there,  in  order 
to  make  a  telegraphic  communication  between  distant  places,  and 
did  permanentiy  keep  them  there,  and  the  peels  were  of  sneh  mte, 
dimensions,  and  solidly  aa  to  obelmnt  and  prevent  the  paanage  of 
carriages  and  horses  or  foot-passengers  upon  the  parts  of  the 
highway  where  they  stood,  the  jury  ought  to  And  the  defendants 
guilty  upon  this  indictment ;  and  that  the  cireumstaaees  that  the 
posts  were  not  plaoed  npon  the  hard  or  metalled  part  ef  the  high- 
way, or  upon  a  footpath  artificially  formed  npon  it,  or,  that  the 
Jury  might  think  tiiat  suQIcient  space  for  the  public  traflic 
remained,  are  immaterial  circumstances  as.regards  the  leg^  right, 
and  do  not  affect  the  right  of  the  Crown  to  the  rerdiet. 

Meld,  that  these  directions  were  right. 


SX. 


PnHvnroiOH  t.  Gamdaul 
PraoUeo — Special  caee-^Amendmeni  after fmdgmemL 


Although  the  court  may  have  power,  even  after  judgment  on  a 
special  ease,  to  order  an  amendment  by  the  statement  of  a  feet 
omitted,  and  intended  to  be  introduoed,  it  will  not  do  se  when  the 
fact  is  disputed  or  the  intention  denied. 


WiBBsn  y.  Shaw. 


Practice — Drawing  up  ruleC'^Amendme^ — Signing  fu^wunt — 

CoeU, 

When  a  rule,  usually  moved  and  drawn  up  with  costs,  is  moved 
without  costs,  it  is  for  the  opposite  party  to  see  that  it  is  directed 
to  be  so  drawn,  or,  if  it  be  eironeously  drawn  up  with  eoefes,  to 
apply  at  once  to  the  court  po  h^Jt  it  amended. 


Rn«.  T.  FnAHOts  PftirvrBLL, 


G.C.  R. 

Murder — Death  reeuUing  from  taking  poieon  to  proeuro  ab<rrtion — 

Acceeeorg-'-^Seff'murder, 

A  married  woman  having  become  pregnant  by  the  prisoner  and 
having  herself  unsuocessfully  endeavound  to  procure  a  poison  in 
order  to  produce  abortion,  the  prisoner,  under  the  influence  of 
threats  by  the  woman  of  self-destruction  if  the  means  of  producittg 
abortion  were  not  supplied  to  her,  procured  for  her  a  poison  ftnm 
the  effects  of  which,  having  taken  it  for  the  purpose  aforesaid, 
she  died.  The  prisoner  neither  administered  the  poison,  nor 
caused  it  to  be  administered,  nor  was  he  present  when  it  was 
taken,  but  he  procured  and  delivered  it  to  the  deceased  inth  a 
knowledge  of  the  purpose  to  which  the  woman  intended  to  apply 
it,  and  he  was  accessory  before  the  fact  to  her  tfUfiuf^  it  fer  thnt 
purpose. 
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ffddf  thftt  prisoner  was  not  gnltj  of  raarder ;  that  the  ease 
was  distingoisbable  from  Reg,  t.  Ru$9ell,  1  Mood.,  c.  o.,  856. 
Qutere^  whether  the  woman  was  goiltj  of  self-murder. 


TllIllIM€M  T.   Tct  BlBMIBOHAH  OAB  CoMPAKT. 

Praedee — ^ew  trial — Surpriae, 

A  new  trial  on  the  ground  of  sniprise  will  not  be  granted  in 
regard  to  a  matter  which  was  raised  by  the  party  at  the  trial,  ana 
merely  to  enable  to  support  it  by  further  eridenee  not  in  its 
natare  more  oonelusiTe. 


C.  aE. 


Bio.  T.  William  StspbihsoK. 


JSWtfeiiM~I>^po«iltON«,  admiMiibiUfy  of^  mh^re  a  proneMtriz  ii  cs- 
picUng  e&nfinMme$U^Di9er^i(m  Qf  prtaiding  judge. 

Upon  the  trial  of  the  prisoner  for  obtuning  money  by  false  pre- 
teneesy  it  was  proTOd,  by  a  female  serrant  and  the  brother  of  the 
prosebntriz*  that  she  waa  daily  expeoting  her  confinement^  and 
the  latter  stated  that  she  was  **  pooriy  othenrise/'  and  was,  there- 
fore, too  ill  to  travel. 

Heldt  that  upon  this  eridenoe,  the  statute  11  and  12  Yio.  o.  42, 
a.  17,  anthorised  the  preridkig  judge  to  receiTe  the  depositioaa  of 
the  prosecutrix  taken  before  the  committing  magistrate,  that  there 
may  be  incidents  with  regard  to  parturition  to  bring  the  case 
within  the  statute  \  that  it  is  in  the  discretion  of  the  presiding 
judge  to  determine  whether  the  CTidence  of  illness  is  suflloient ; 
that  it  is  not  necessay  in  such  case  to  produce  medieal  eridenoe. 


Kyxetoit  t.  Marbiw. 


SaU  of  tneat'^WarraHiy  o/ioundneu  andfiineu/or  hunuM/ood, 

On  a  sale  of  meat  by  a  meat  salesman  in  a  market  (he  not  being 
himself  the  btitcher)  there  is.no  implied  warranty  that  it  is  sound 
and  fit  for  human  fbod. 


CHANCEBY. 

M.  B.  PLBASl  T.   HlWITT. 

Partnership — Diteolution  brfore  expiration  of  term — Return  of  pro- 
portion of  premium — €hround  of  dieeqlution— ^Mutual  ineompati" 
bHitg  of  temper-^AUeged  mieconduet  of  the  partker  paging  the 

pi^emtum. 

Where  a  partnership  was  dlssolted  before  the  ezpiradon  of  the 
term  fixed  by  the  articles,  upon  the  ground  of  mutual  incompati- 
bility of  temper  on  the  part  of  the  partners  (the  donrt  considering 
both  partners  to  bave  been  In  the  wrong)  and  one  of  the  partners 
had  paid  a  premium  on  entering  the  partnership. 

Held,  that  he  was  entitled  to  a  return  of  a  ps^  of  the  premium, 
the  proportion  to  be  calculated  with  reference  to  the  number  of 
years  of  the  term  which  were  unexpired; 

Partnership  for  ten  years.  Premium  paid,  £1,000.  At  disso- 
lution two  years  were  niieaq^ttred*  Betom  of  X200  of  the  premium 
allowed. 

M.  B.  WXUIAIISOV  T.   MOOBI. 

WiU-^C&mttruetion^**ireph^9  and  nieeee^^**  Deeeendante  of 

hrothere  and  eietere, 

A  trust  tond  was  directed  to  be  divided  between  all  the  testator's 
nephews  and  nieces  *<  b^ng  descendants  of  my  brothers  and  sisters*' 
alive  at  a  certain  period. 

JSeldf  that  the  ^  did  not  extend  to  grand-nephews  and  grand- 


L.  C. 


Blbbt  t.  Bxowv. 


£ond  bg  euretg — Mitr^reeentation — Unfounded  aUegatione  of  fraud 

in  amended  bill—Coete, 

A  surety  is  bound  only  to  the  letter  of  his  engagement  and  if 
that  engagement  is  in  any  way  altered,  his  obligaSon  is  at  an  end. 


Accordingly  when  M.  had  contracted  to  supply  bread  made  of 
flour  of  a  certain  quality  to  the  Goyemment,  and  B.  and  X.  had 
agreed  to  supply  him  with  dour  of  the  required  quality  for  that  pur- 
pose, and  the  plaintiff  joined  in  a  bond  with  M.  as  surety  to  secure 
B.  and  X.  payment  of  the  price  of  such  £our,  in  order,  as  stated 
in  the  bond,  to  enable  him  to  carry  out  the  contract.  On  a  bill 
filed  by  the  plaintiff  against  B.  and  X.,  who  had  never  supplied 
M.  witii  flour  for  the  purpose  of  the  contract — 

Held,  that  the  plaintiff  was  entitled  to  have  the  bond,  as  far  as 
he  was  concerned,  cancelled. 

The  plaintiff  baring  introduced  into  his  amended  bill  allegations 
of  fhbud  against  the.defbndant,  which  the  eridence  fhiled  to  sap- 
port— 

Held,  that,  though  enUtled  to  the  relief  prayed  for,  he  must  pay 
the  defendants  all  the  costs  of  that  part  of  the  bill  containing  such 
allegations,  and  the  evidence  taken  thereunder. 


WaLn^  Tk  StAXton. 


V.C.  K. 

Praetie&^Adminitiratian  etaun  bg  A  m^trigagee — SoUbitor — Cotie, 

Where  a  mortgagee^  who  is  also  soUdtor  of  the  testator  and 
executrix,  institntee  a  suit—in  which  a  common  administration 
decree  is  made— he  is  enUtled  to  be  paid  his  principal  and  interest 
out  of  a  ftmd  in  court,  but  not  his  costs,  those  being  costs  of  an 
administration  and  not  a  mortgagee's  suit 

Where  a  mortgagee,  who  is  also  solicitor  to  the  executrix,  files 
a  bill,  in  which  a  common  adminiatration  decree  is  made,  and  the 
next  of  kin  siibeeqneiitly  get  the  conduct  of  the  cause  by  reason 
of  the  plaintiff's  peculiar  position,  they  must  stand  paripaetu  with 
him  as  to  costs,  both  before  and  after  the  conduct  of  the  cause  is 
taken  away  ftrom  him,  and  he  is  not  liable  to  pay  the  costs  of  an 
administration  summons  taken  out  by  them,  though  without  notice 
of  his  suit 


V.  0.  W. 


Bi  Chapbll's  Tbust. 


WUl — Coneifuetion — OondUitm,  preeodent  or  saftssgiwil— i9«6t(«i- 

tialfkffiilment  of  condition, 

A  testator  gave  stock  upon  trust  for  his  wife'foT  Hfs,*aBd  after 
her  deceaee  to  be  divided  equally  between  her  four  sons,  J.,  £., 
H.,  G.,  prorided  that  £.  should  be  of  sound  mind  at  such  time, 
and  capable. of  managine  his  own  affairs ;  but  in  case  £.  should 
be  insane  at  the  time  of  his  wife's  decease,  then  he  directed  the 
stock  to  be  equally  dirided  between 'his  other  three  sons,  J.,  H., 
and  O.  E.  died  insane  in  the  lifetime  of  the  wife.  There  was  a 
gilt  of  the  residue  to  J.  H.  and  G. 

Heldj  that  it  appetfing  from  the  whole  of  the  will  that  E.'s  sanity 
at  the  time  of  receipt  was  what  the  testator  intended  to  proride 
for,  this  was  a  contingent  limitation  to  take  effect  after  the  wife's 
decease,  and  that,  richer  on  the  principle  of  Jonee  v.  Weeteomb, 
or  as  being  undisposed  of,  E.'s  share  went  to  J.,  H.,  and  O. 


y.  C.  W.  DowLisa  T.  BsmMAV. 

Juriedletion-^^j^eeifie  oheMel-^Rmnedg  at  lam. 

Although  the  court  will  order  the  delivery  of  a  specific  chattel, 
sneh  as  a  picture,  to  the  person  seeking  to  enforce  his  right  to  it, 
on  the  ground  that  he  ought  not  to  be  left  to  recover  that  value 
mercily  which  a  jury  might  put  upon  it ;  yet  where  the  person  has 
himself  placed  definite  price  upon  the  chattel  the  court  will  not 
interfere  in  aid  of  what  is  a  mere  money  demand,  and  ae  such, 
capable  of  being  enforced  by  action  at  law. 


JOHBS  V.    BlOKBTTS. 


M.  B. 

Vendor  and  purehaeer — Revereion — Purehaee  at  undervalue— Un^ 
founded  aUegatione  pf  fraud-^Chete — Emdenco-^Tenaneg  bg  the 
eourteeg — Live  birth. 

Where  in  a  suit  to  set  aside  the  sale^f  a  reversion,  a  case  of 
fhiud  was  alleged  by  the  plaintiff  (the  bill  praying  that  the  con- 
Ycyance  might  be  set  aside  as  fraudulent  and  void)  which  failed, 
but  the  court  was  satisfied  that  the  purchase  of  the  reversion  was 
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mtde  at  an  nnderfaliie.  fht  etmrt,  in  makhig  a  deoTM  in  fl^TMr 
of  the  plaintiff,  ordered  him  to  pay  all  the  coste  of  the  suit,  ezoept 
8uoh  as  related  to  the  question  of  inadeqaaoy  of  oonaideratiott  as 
to  which  no  costs  were  giTsn  on  either  side. 

Under  the  oiroomstanees  of  the  case,  the  midwife  and  mother 
being  dead,  the  court  accepted  the  etidenoe  of  ths  father  upon  the 
qnestian  of  whether  an  on^  ehild  of  the  marriage  was  born  aUte, 
so  as  to  entitle  the  father  to  a  tenancy  by  the  eonrteey  of  the  free* 
hold  lands  of  his  wife. 


Blackitood,  Feb.,  1863.    Neir  Totk :  Leonard,  8oott  A  Co. 

In  this  number  u  the  continuation  of  Caztonia,  Part  XIII., 
No.  19 — Proves  in  China,  Part  IL, — Lady  Morgan's  Me- 
moirs— Henri  Lacordaire — ^the  oonolusioA  of  the  Sketch  frooa 
Babylon-^Osr  N««r  Doolor*-*«nd  Politte  d  hone  and  abn)f4« 
The  reading  is  not  so  heayy  as  that  in  the  QuartexUea. 


V.  C.  8. 


LUOAS  ▼.  WlLUAKf . 


Admniatrati4m — Sxeeutor  carrying  on  huiinef — Judgment  agutngi 
etecutor-^LiahUilty  de  bonit  proprHi. 

An  executor,  while  carrying  on  his  testator's  business,  signed  a 
promissory  note,  per  proe,  in  the  name  of  the  firm,  for  goods  sup- 
plied during  testator's  lifetime.  The  court  made  an  administra- 
tion decree,  and  seyeral  orders  thereunder,  by  which  the  assets 
were  withdrawn  from  -his  control.  Subsequently,  a  creditor  sued 
him  on  the  note,  and  reeoTered  Judgment  by  default.  The  court 
vsBlraiiied  the  creditor  from  eolbrciag  the  jadgmenk 
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REVIEWS* 


Tks  WwufuvKwam,  RiFUvr,  January^  1863.     New  York: 
LeoDaid»  SooU  4  Go. 

The  oonienta  of  this  nuiftber  are  as  ueoftl  noted  and  iota- 

TestTD]g.  The  Hret  article  ie  on  the  all-abeofbtng  lopio  in 
London — **  OouTicts,  and  what  shall  be  done  with  Uiem  ;  *^ 
the  second  is  not  so  attractive — **  The  Ltteratni«  of  Bohemia;'' 
the  third  is  an  able  critique  on  Bishop  Oolenso  and  the  Pen- 
tateaoh ;  the  foarth  is  an  equally  able  critique  on  the  scarcely 
less  celebrated  work  of  Victor  Hoeo,  *«  Lee  Miserables/'  The 
remaining  articles,  though  not  or  snch  striking  intereefc  are 
worthy  of  perosal.  The  number  abounda  with  food  for  the 
intellectual. 


Tea  Sraxsit  or  Landed  Cbsdit*    By  Geo.  Henry  MaoaiiIay« 
This  broehare  is  the  best  we  bare  oaen  on  the  fiw-fuiail 


and  with  ns  much  maligned  "Credit  Foi&der''  sjwtmkt 
we  must  say  that  a  better  acquaintance  with  tae  monster 
much  leesens  our  dread  of  him.  It  is  explained  by  Mr, 
Macanlay  that  the  system  ie  by  tto  means  the  bantling  of  M. 
Be  BoaelierriUa.  An  ioatiliitioB  of  tfa«  kiad  wm  Aral  of^aii- 
iied  in  Sileaia,  ft  iwefhwe  forming  the  eonth^eMt  portion  of 
Prneeia»  after  the  seven  years'  wari  when  the  inhnbitanlB  were 
so  deeply  in  debt  that  they  eoold  not  meet  thetr  peeuatary 
enganemente.    Other  SoeietMB  watfe  fMmied  id  diiferene 


Tn  N<MivR  Bamoffi  Febraary,  IMS.    New  Toik :  LeoMid» 
Scott  A  Co. 

The  contents  of  this  nomber  in  some  respects  resemble  the 
contents  of  the  WesHninsler^  so  far  as  the  heads  of  the  articles 
are  oonoemed,  but  in  other  respects  are  essentially  diflerent.  In 
it  we  fin4  the  conrict  question  discussed  with  mnoh  earnest- 
ness ;  alec  a  most  satisfactory  answer  to  the  recent  attacks  of 
Coleneo  and  others  on  the  Pentateuch.  A  paper  ia  devoted  to 
a  aketch  of  the  hietory  of  that  splendid  bat  erratic  man  Pro- 
feasor  WOson.  The  remaining  artiolee,  such  aa  Novels  and 
Noreliits  of  tiie  Day-* The  Prospect  of  Parties  —  Imw,  are 
well  worthy  of  perusal  by  the  scholar,  the  statesman,  and  the 
gentleman. 

• 
Thi  LoMBOif  QvAmncF,  Janoary,  186S*    New  York:  Leo- 
nard»  Scott  d>  Co. 

This  beinK  eetemporary  to  the  two  preceding  Beriewa 
discuesee  many  of  toe  topica  diaonseed  in  them.  Thoa  we 
find  a  aeneiblo  articln  on  the  tiofcetK>l>lea(re  ayetem,  and  an 
interesting  artida  on  ttie  Life  of  John  Wileon.  Thn  rensaie 
ing  artielee  are :  Pern— Instfttates  for  Working  Men^-4)on- 
stitntional  Goremment  in  Rassiar-New  Teetnment  Senth 
Kensington  Museum — The  Stanhope  Miscellaniee«— Four 
years  of  a  Reformed  Administration. 


of  Swop*  between  1777  and  the  prwent  limn.  ItiaenMnei 
that  the  system  works  well  in  Russia,  Praaaia  ind  Franca. 
It  does  notfbllow  that  it  will  wovt  wd)  in  Lower  Canada; 
bnl  this  te  a  point  whieh  we  have  neither  the  fttdinaitidn  nor 
the  space  to  aleonee  nl  preeent  We  agree  wift^ose  who  eay 
that  the  beat  mode  of  relieving  Lower  Cana^  fiinners  from 
depression  ie  to  instil  into  tibrem  habits  of  iodastry  and  energy. 
They  make  indifferent  fkrmers,  and  nnless  they  alter  tlmr 
ways  a  Credit  Foncier  in  every  viHage  Would  be  of  little  avail 
to  them.  Mr.  Macanlay  has  done  much  to  place  the  system 
before  hb  readers  in  ita  best  light,  fiia  familiarity  with  the 
writings  of  others  on*  the  same  sulject  g^vee  additional  w^fht 
to  his  remarks.    His  pamphlet  is  very  creditable  to  him. 


OoDiT^B  Last's  Book  for  Majr  is  reoetved.  The  May 
fashion  plate  contains  five  beautiful  colored  figuree.  The 
steel  plate,  which  ia  an  excellent  one,  is  oallM  "Playing 
May  partv.''  Besidee  the  colored  fhehion  plate  there  are  five 
other  full-length  figoree,  wood^onts,  music,  Ac.  The  first 
article  in  the  letter-preis  ia  "  A  nernlng  at  Stewart'a.''  A 
full  and  fhithful  deecription  of  the  emporium  of  this  New 
York  merohant  Prince  is  given.    We  observe  that  Qodey  will 

gobliah  faahiona  in  each  tnture  number,  inmiahed  br  A.  T. 
tewart  &  Co.,  in  addition  to  the  ordinarv  colored  rashions. 
Thia  arrangement  without  doubt  will  add  to  the  value  of 
Godey. 


asases 


me 


APPOINTMENTS    TO    OPFfOE,    1^. 

QX7XXN*9  cotnrsnL. 

JOHN  BBLL,  JOHN  HSCIOIL  aSOBOX  W.  BVBXOK,  JAMIS  OOOKBITBN, 
ALBKRT    nTrICBAIUW,  SAMtHR.    H.   STROKQ,   HAtTHKW    CKO0K8 

CAHBRON,  jomuoe  nmN»,  cbustophbb  hoBoraoM  ne  abam 

Maroh  SB,  IB68.) 


idflukdi 


lI.D»to  be  a& 


OoroiMr  tv  tke  Ooaa^ 


Thb  Edinburgh  Rbtibw,  January,  1863.  New  York :  Leo- 
nard, Scott  d;  Co. 
In  this  we  find  an  article  on  Victor  Hugo's  "Les  Miserables,/' 
and  the  Convict  System.  The  remaining  articles  are :  India 
under  Lord  Dalhousie — Diaries  of  Frederic  von  Gents — Oold 
Fields  and  Odd  Miners-^Coutribntions  to  the  Life  of  Rabena 
—The  Campaign  of  1815-*Modem  Judaism— Pnblic  Afihirs. 


J0NA8  OAMNirr ,  Bm«Ii%  K I>^ to  toaa 
Htftliisi.    (Qaietttd ^cuas,  18830 

0LBRK8  OF  COUBT. 

SAIfSOir  BOWKXA  GHBNT,  BKiidre,  tb  U  OlAt  of  th«  CdnutrOomtof  tlw 
OoBBty  of  Wwatiwrtb^  tn  the  wma  tad  aHaaS^  AaOww  BtasiC  fcseii^tiaiwwd 
from  that  offloo.    (Qawttad  April  4»  1868.) 

BmBISiJUL 

AMXAWDHR  MflPOOTLL,  ■wpilro.to  be  Boglitwr  of  tho  09UBltf<i€Qlm^ft 
in ttaaroomanditoAd  of  Dwatma  KOBOBtfl, BiKLUlNh raigMd.    (Q«Mtto4  Afdl 


TO  COaAESPONDENTS. 


B.  WnuAio— A  BcBSOUBn— Undir  ''DlTlaion  Gbvts." 
Xmt-Janos— Zsns  B Azins— tTBdv  «  Qoaend  Oonvq^doaet.'* 
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SS.  Xoodaj...^*..  Badordflr^ OourC rite.    LMiA9^ftr]ietleiofTMalfrrOo.Ok 
S&  Toflsday  ....^  Chmeonr  Sitttngi  OornwalL 

<>  SUNDAT^M*  U(  Amoay  c/br  JWfiity. 

ft.  ToMdaj  ~.«.  <hMrtor  flidtopt  and  Ooontr Oooii  Slttfauii  ta  mA  Ooontf* 
SA.8UNDAT — ^mi  Smdti^  n/l9r  THmU^ 

10.  8UNDA7 8ntf  SimdaS  aJUr  7r^. 

88.  TbiwvAur  -^  tttOafi  orOoart of  Srrar and  IwmI 
IT.  8UN0AT  «...  iM  Amda*  ^/br  IVMI^. 

U.9taMte/ ^■td«jfcrOaOoim.laal^t»fBVtotA«M.Kfllte,«Mllbr«|ft. 

■oh.  monaji  bj  aS.8.  Ghtaf£(ap.tor0porttteUofQmii.8e. 

BUSINESS   NOTICE. 

cH  owrpatt^meaooeMMtthave  bemplaeed  in  th4htmd9^  JToirt.  Jfdtit^  dt  ArdHifh, 
Mi»m$sf9,Bmrit,f»r0oauttm;  mUkatmltfapmKptnumaMi  UtkmnOi 
MavtcotU, 

wkkharevenf  keanjf. 

rtammaiUtttapeafkaihtPhifettim<mdO0em^$^aeOlmrttwmadtK^ 
Wervri  n«9«»^  Aiilaad  <r  oBwAv  ClIflMrfMf  to  te  i«Ml>^ 


u     I 


^t  iipft  teak  fato  Ijjutmal 


JUNE.  1868. 


A  BANKBUPTOT  LAW  BSQUIRED. 

If  all  meik  were  aUe  to  pay  ibeir  debtay  and  hooeaily 
disposed  io  do  ao^  there  woidd  be  no  need  of  a  bankraptej 
law.  Bat  wken^  ia  %  eommoaityi  many  penoas  aie  found 
uaaMe,  from  some  eanao  or  otherytapaythdr  debts  in  foil, 
it  beeomes  neoessary  f bat  theie  sboidd  be  sseh  »  distribn* 
tion  of  a  debior'a  effeets  among. Us  oreditora^  tfcat  iheie 
shall  be  no  preferenee  or  prioitty-*-4hat  all  shall  shave 
aUke-Hhat  after  » lawful  and  equifable  distAttClon,  the 
debtor  shaH  be  proteoted  in  the  enjoyment  of  fatore 
aeqnned  property. 

The  property  of  the  debtor  is  the  fitad  to  whioh  the 
creditor  looka  for  payment  8e  long  as  that  fond  is  sofi* 
cient  to  pay  all  demttids  npon  it,  the  ordinary  remedy  by 
aotaoB  is  all  that  is  reiplred;  hot  when  jmserlasned  that 
the  eiediter's  fond  is  insoflioient  for  the  payment  of  hm 
ddMs,  so  that  some  ereditora  are  likely  to  be  paid  &i  fiitt  at 
the  expense  of  othen  less  fortnnate>  and  that  the  debtor 
himaeU;forall  time  to  oomoy  is  Kke^  t9  haw  the  millstotte 
of  debt  abent  his  nesk^  aomething  mote  ibast  the  onttnuy 
remedy  by  aofiea  is  Beaded. 

The  esodkois  ha?e  their  rights.  The  debtor  hair  his 
righto.  It  is  an  ei^eot  of  solieitade  so  to  du^on  of  the 
debtor^s  efeetSi  aad  of  the  debtor  himaelfyas  not  te  tfeseh 
upon  the  righte  of  either.  For  that  porpoee  ow  pceesAt 
law  of  insohreney  h^  and  for  a  long  lime  past  has  been^ 
ntterljr  insarffioient. 

That  whidi  should  be  managed  under  the  weit  regobted 
proYisiona  of  an  aot  of  Purliament^  applieabk  alike  to  all 
persons  and  all  casefi^  is  left  to  the  caprioe  of  debtmm  or  the 


oaprioe  of  oreditors,  to  Ae  certain  inlmry  afad  loss  of  the 
one  party  or  the  other.  As  the  law  stands,  an  insolTont 
debtor  either  honestly  gives  up  aB  that  he  has  ibr  the 
benefit  of  his  creditors,  or,  under  pretence  of  an  assign- 
ment  for  the  benefit  of  his  cfeditonsi  makca  a  dishonest 
assignment  for  the  benefit  of  Idmself,  and  protection  of  hia 
effeeto  aa  against  the  demands  of  his  orediters }  bnt  the 
latter,  we  are  sorry  to  say,  is  too  oiften  the  caae. 

It  is  a  mistake  to  aUow  the  debtor  to  dictate  on  what 
terms  his  creators  shaH  hanre  his  effiooto.  It  is  a  mistake 
to  allow  these  effeets  to  be  assigned,  aa  Is  often  the  caa^  to 
the  son,  the  brethor,  or  brothei4»'kir  of  the  debtor^  wheae 
interest  is  not  that  of  the  general  body  of  the  cr^e^Btors,  bnt 
rather  that  of  the  debtor,  his  rahtive.  It  is  a  mistake  to 
aHow  the  effeoto  from  year  to  year  to  betied  up  nnder  the 
assignment,  to  that  none  but  the  debtor  hiottelf  and  hie 
ohoaen  assignee  ahall  derive  any  benefit  from  the  aasign- 
ment  Itka  mistake  to  aUowthe  debtor  himself  to  decide 
upon  his  own  insdveney,  and  perhaps^  tadei^  plea  ef  inad* 
Tenqr>8e  make  away  whh  Us  property  as  to  phtoe  it  beyond 
the  reaeh  ef  hie  oreditoM,  and  yet  have  the  fUl  eiqoymeDi 
of  it^  as  if  no  sssignment  were  made. 

These  are  all  dishonest  bnt  too  common  praeficee;  and 
the  law  (to  onr  shame  be  it  said)  rather  eneoorages  than 
disoeuages  them.  If  a  debtor,  dftiposed  to  be  honwb 
reaUy  strips  himself  of  aU  that  he  haa,  h6  is  left  withovt 
sapport  and  witheiit  ptotedion.  Tkroiigh  miJBfortnne,  he 
finds  himself  so  eittharrassisd  that  it  ie  necesesry  to  com* 
pound.  Seme  orediton,  whose  demanda  ails  small,  but 
whose  expectations  are  hurge^  wiH  net  vdease  wiAoat 
paydient  m  fiill.  Payment  m  fiA  k  Impossitts;  The 
oonee^aenoe  ii^  that. the  ftrtare  eanangs  cf  the  debloir  are 
sobjeet  to  be  penneed  npon  te  satbtar  the  damnnda  of  a 
few  hard-hearted  creditoAi.  He  aeee  before  him  men  pre- 
pared to  dispute  the  very  bread  that  entem  boa  mouth  for 
hia  dai^  ansteniince  and  support.  Be  sees  befim  him,  u 
the  rewnrd  of  honesty,  a  life  of  peapuy;  and  net  merely 
soy  but  a  lifo  o(  turmoil  with  greedy  oiediteia.  H6  sees 
around  him  debten,  onee  inaolvent  like  himaeU^  yAo^  not- 
withslaading  aasigamento  for  the  benefit  of  oiediton,  live 
in  affluence,  and  wiio  appear  to  grow  richer  and  ridunr  after 
each  aasignmwif.  Behaaafinnilytoaapport  Theehofoe 
is  between;  heAesty  and  penny,  or  dishonestj  and  plenty. 
The  law  fovors  the  hitter,  and  the  hitter  is  lie  ehoiee. 

Now,  this  shedd  imt  be.  ffce  Inr  which  tolerates  it  is 
defoetive.  The  kw  which  eitoourages  it  is  Asgraoeftd. 
But  sudk  has  been  the  stale  <^  &at  laW  for  many  years. 
No  on^  has  been  found  aUe  or  w^ng  to  mike  the  nec«k 
sary  amendmento.  Al!  admit  the  nece^y  of  them,  but 
none  has  Ac  oourage  to  make  them.  The  country  sufien 
for  the  want  of  a  legishifive  doctor,  possessed  of  sufiment 
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riciil  to  Apply  the  remedy.  The  seat  of  the  diseiee  u  well 
kaovQy  bat  there  is  not  one  equal  to  the  task  of  grappling 
with  it  aod  destroyiog  it. 

Daring  the  late  aittiDg  of  the  Legialatare,  oiir  hopes 
were  iaiaed|  owing  to  reports  that  reached  as,  of  a  measare 
introdooed  by  ihe  kte  Solieitor-Oeneral  of  Lower  Canada; 
Mr.  Abbott,  by  aod  with  the  sanction  of  the  Qovemment 
of  which  he  was  a  member.  It  was  introduoedi  read  twice, 
xefexred  to  a  special  committee,  by  whom  it  was  amended, 
and  prematurely  killed  off,  owing  to  the  dissolution  of  Par 
liament.  Though  for  the  present  lost,  its  language  is  still 
preserved,  and  ite  hope  to  find  it  reyived  during  the  next 
sesnoD  of  the  Legislature. 

A  oopy  of  the  billy  as  amended  by  tiie  special  committee, 
is  before  us.  We  cannot  say  that  the  bill  is  perfect  Per- 
fection is  not  to  be  had  in  anything  human.  The  existing 
law  must  be  amended,  and.  amendments  must  be  from  time 
to  time  made,  as  needed,  accoixiing  to  the  teachings  of 
experience.  Borne  was  not  built  in  a  day.  We  do  not 
expect  in  a  morning  to  wake  up  and  find  a  perfect  law  of 
insolrenoy  placed  on  tiie  statute  book.  Still  we  welcome 
the  bill  before  us,  not  beeause  it  has  any  daim  to  perfec- 
tion, but  because  it  is  a  step  in  the  right  ditectioa---4tn 
earnest  of  someUiing  more  to  be  done. 

One  feature  of  the  bill,  which  gires  it  a  strong  claim  to 
our  regard,  is,  that  it  is  intended  to  apply  equally  to  Upper 
and  Lower  Oanada.  Another  is,  that  its  aim  is  to  combine 
as  £ur  as  possible  economy  witii  sound  administration  of 
law.  The  latter  aim  is,  of  all  aims  in  the  preparation  of 
insolvency  laws,  tiie  most  difficult  to  be  attained.  The 
Bankruptcy  law  of  1848  was  found  to  be  too  expensiTc, 
and  for  tiiat  reason  was  allowed  to  die  a  natural  death. 
The  danger  now  is  that  tiie  Legislature  will  be  driven  to 
tiie  opposite  extreme-^-^economioal  but  beggariy  manage- 
ment. Time  alone  can  prove  the  worth  of  a  bankruptcy 
or  insolvency  law.  It  is  impossible  to  please  every  one. 
No  bill  can  be  so  framed  that  some  one  will  not  find  foult 
with  it.  Even  the  Bankruptcy  Act  of  Bogbud,  tiie  ripe 
fruit  of  ages  of  experience,  collected  and  classified  under 
the  superintendence  of  tiie  present  Lord  Chancellor,  is,  by 
some,  heartily  condemned*  But  we  are  at  present  disposed 
to  think  that  any  reasonable  bill  would  be. better  thmi  no 
bill.  In  despair  we  welcome  any  measure  of  reform.  Let 
us  give  it  a  trial  If  found  wanting,  amend  it;  if  inoapn- 
ble  of  improvement  by  amendments^  repeal  it  Let  us 
have  something.  Oowardice  has  long  enough  had  its  sway. 
The  do-nothing  policy,  in  respect  of  insdvenoy,  has  been 
tiie  policy  of  succeouve  Governments.  It  is  time  that  such 
a  policy  should  be  reversed.  We  want  measures,  not  men. 
We  care  not  what  the  legislators  call  themselves— Refor- 
men  or  Tories^  Grits  or  Gonservatives-^-so  long  as  they 


prove  themselves  capable  of  sound  legislation  on  this  all- 
important  subject. 

Mr.  Abbott's  bill,  as  introduced  to  the  Legislature,  was 
carefully  drawn.  It  was  oarefally  and  judiciously  amended 
by  the  special  committee  to  whom  it  was  referred. 

The  bill  first  provides  for  voluntary  assignments,  and 
then  for  compulsory  liquidations.    * 

First,  as  to  voluntary  assignments.  The  bill  enables  any 
person  unable  to  meet  his  engagements,  and  desirous  of 
making  an  assignment  of  his  estate,  to  call  a  meeting  of 
his  creditors  at  his  usual  fdaoe  of  business.  The  debtor, 
at  such  meeting,  is  to  exhibit  statements  showing  the  poo- 
tion  of  his  affiurs,  containing  the  names  and  residences  of 
all  his  creditors,  and  the  amount  due  to  each,  distinguish- 
ing between  those  amounts  that  are  Actually  overdue,  or  for 
which  he  is  directiy  liable,  and  those  for  which  he  is  only 
liable  indirectly  as  indorser,  surety  or  otherwise;  tiie  state- 
ments to  show  the  amount  due  to  each  creditor,  and  the 
amount  and  nature  of  his  assets.  He  must  at  the  same 
time  produce  his  books  of  account,  and  all  otiier  documents 
and  vouchers,  if  required  to  do  so  by  any  creditor.  Each 
notice  of  the  meeting,  sent  by  post,  is  to  be  accompanied 
by  a  list  containing  tiie  names  of  all  crediton  whose  daims 
exceed  $100,  and  the  aggregate  amount  of  those  under 
$100.  At  the  meeting  tiie  crediton  are  to  name  an 
assignee,  to  whom  the  assignment  is  to  be  made.  If  no 
assignee  be  named  at  the  meeting,  or  if  the  assignee  refuses 
to  act,  it  is  to  be  in  the  power  of  tiie  debtor  to  assign  his 
estate  to  any  solvent  creditor  resident  within  the  Province 
not  related,  allied  or  of  kin  to  Um,  and  being  a  creditor  for 
a  sum  exceeding  $500.  Provirion  is  made  for  the  settie- 
ment  of  disputes,  if  any,  in  regard  to  tiie  right  to  vote  at 
the  meeting  of  crediton.  The  deed  of  assignment  is  to  be 
in  a  given  form ;  if  executed  in  Upper  Canada,  to  be  in 
duplicate.  The  assignment  is  to  be  held  to  convey  to  and 
vest  in  the  assignee  tiie  books  of  account  of  the  insolvent, 
all  vouches,  accounts,  letten  and  other  papen  and  docu- 
ments relating  to  his  business,  all  moneys  and  negotiable 
paper,  stocks,  bonds  and  otiier  securities,  as  well  as  all  the 
real  estate  of  the  insolvent,  and  all  his  interest  tiierein, 
whether  in  fee  of  otiierwise,  and  all  other  his  assets  and 
eflbcts,  excepting  only  such  as  are  exempt  from  seisure  and 
sale  undor  execution.  Upon  the  execution  of  the  deed, 
the  asrignee,  if  appointed  in  Upper  Canada,  is  to  deposit  a 
duplicate  thereof  in  the  office  of  the  proper  Court  If  real 
estate  be  passed  by  the  assignment,  then  provision  is  made 
for  its  registry  in  the  proper  r^;ister  offica  If  tiio  deed 
be  executed  in  Upper  Canada,  according  to  tiie  form  of 
execution  of  deeds  prevailing  with  us,  it  is  to  bave  the 
same  force  and  effect  in  Lower  Canada  as  if  executed  there, 
and  vice  vena» 
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Seoond,  as  to  compulsory  liquidations.  It  is  declared  that 
»  debtor  shall  be  deemed  insolvent,  and  his  estate  subject 
to  oompulsoiy  liquidation,  Ist, '  if  he  absconds  or  is  im* 
mediatelj  about  to  abscond  from  the  ProTince  with  intent 
to  defraud  anj  creditor,  or  to  defeat  or  delay  the  remedy 
of  any  creditor,  or  to  avoid  being  arrested  or  served  with 
legal  process,  or  if,  being  out  of  the  Province,  he  so  lemains 
with  a  like  intent|  or  if  he  conceals  himself  within  the 
Province  with  a  like  intent;  2nd,  if  he  secretes,  or  is 
immediately  about  to  secrete  any  part  of  his  estate  and 
effects  with  intent  to  defraud  his  creditors,  or  to  defeat  or 
delay  their  demands  or  any  of  them ;  8rd,  if  he  assigns, 
removes  or  disposes  of,  or  b  about  or  attempts  to  assign, 
remove  or  dispose  of  any  of  his  property  with  intent  to 
defraud,  defeat  or  delay  his  creditors  or  any  of  them ;  4th, 
if  with  such  intent  he  has  procured  his  money,  goods, 
chattels,  lands  or  property  to  be  peized,  levied  on  or  taken 
tinder  or  by  any  process  or  execution  having  operation 
where  the  debtor  resides  or  has  property,  founded  upon  a 
demand  in  its  nature  proveable  under  the  act,  and  for  a 
sum  exceeding  9200,  and  if  such  process  is  in  force  and 
not  discharged  by  payment  or  in  any  manner  provided  for 
by  law ;  5th,  if  he  has  actually  been  imprisoned  or  upon 
the  gaol  limits  for  more  than  thirty  days,  in  a  civil  action 
founded  on  contract  for  the  sum  of  9200  or  upwards,  and 
and  still  is  so  imprisoned  or  on  the  limits ;  or  if  in  case  of 
such  imprisonment  he  has  escaped  out  of  prison,  or  from 
custody,  or  from  the  limits ;  6th,  if  he  wilfully  neglects 
or  refuses  to  appear  on  any  rule  or  order  requiring  his 
appearance,  to  be  examined  as  to  his  debts,  under  any 
statute  or  law  in  that  behalf;  7th,  if  he  wilfully  refuses 
or  neglects  to  obey  or  coxqply  with  any  such  rule  or  order 
made  for  payment  of  his  debts  or  any  part  of  them;  8th, 
If  he  wilfully  neglects  or  refuses  to  obey  or  comply  with 
the  order  or  decree  of  the  Court  of  Chancery,  or  of  any  of 
the  judges  thereof,  for  payment  of  money;  9th,  if  he 
has  made  any  general  conveyance  or  assignment  of  his  pro- 
perty for  the  benefit  of  his  creditors,  otherwise  than  in  the 
manner  prescribed  by  this  act 

If  a  trader  cease  to  meet  his  commercial  liabiliUes  gene- 
rally as  they  become  due,  any  creditor  for  a  sum  exceeding 
$200  may  make  a  demand  upon  him  in  a  given  form, 
requiring  him  to  make  an  assignment  of  his  estate  and 
effeeto  for  the  benefit  of  creditors.  If  the  trader  on  whom 
the  demand  is  made,  contends  that  the  claim  of  the  credi- 
tor does  not  amount  to  9200,  or  that  it  was  procured  in 
whole  or  in  part  for  the  purpose  of  enabling  him  to  take 
proceedings  under  the  act,  or  that  the  stoppage  of  payment 
by  the  trader  was  only  temporary,  and  not  caused  by 
fraud  or  fraudulent  intent,  or  by  the  insufficiency  of  the 
anets  of  the  trader  to  meet  his  liabiliUes,  he  may  within 


five  days  from  demand  present  a  petition  to  the  judge, 
praying  that  no  further  proceedings  be  taken  upon  the 
demand.  Provision  is  then  made  for  the  disposal  of  the 
prayer  of  the  petition. 

In  Upper  Canada,  in  case  any  creditor,  by  affidavit  in  a 
given  form,  of  himself  or  of  any  other  individual,  shows, 
to  the  satisfaction  of  the  judge,  that  he  is  a  creditor  of  the 
insolvent  for  a  sum  of  not  less  than  $200,  and  also  shows 
by  affidavit  such  facts  and  circumstances  as  satisfy  the 
Judge  that  the  debtor  is  insolvent  within  the  meaning  of 
the  act,  and  that  his  estate  has  become  subject  to  compul- 
sory legislation,  the  judge  may  order  the  issue  of  a  writ  of 
attachment  in  a  given  form  against  the  estate  and  effects  of 
the  insolvent,  and  other  subsequent  proceedings,  with  a 
view  to  compulsory  liquidation.  If  the  Board  of  Trade  in 
the  county  in  which  is  situate  the  place  of  business  of  the 
debtor,  has  appointed  official  assignees,  as  hereafter  men« 
tioned,  for  the  purpose  of  the  act,  the  sheriff  is  to  place 
the  estate  and  effects  attached  in  the  custody  of  one  of  the 
official  assignees ;  but  if  not,  the  sheriff  is  to  appoint  as 
guardian  such  solvent  and  responsible  person  as  may  be 
willing  to  assume  the  guardianship. 

Authority  is  given  to  the  Board  of  Trade  at  any  place, 
or  the  Council  thereof,  to  name  any  number  of  persons 
within  the  county  in  which  the  Board  exists,  or  within  any 
county  adjacent  thereto  in  which  there  is  no  Board  of 
Trade,  to  be  official  assignees  for  the  purposes  of  the  act, 
and  at  the  time  of  nomination  to  declare  what  security  for 
the  due  performance  of  hb  duties  shall  be  given  by  each  of 
such  official  assignees  before  entering  upon  them.  The 
powers  and  duties  of  an  official  assignee  are  then  detailed. 
His  remuneration  is  to  be  fixed  by  the  creditors,  at  a  meet- 
ing called  for  the  purpose;  but  if  not  fixed  before  final 
dividend,  it  is  to  be  put  into  the  dividend  sheet  at  a  rate 
not  exceeding  5  per  cent,  upon  cash  receipts. 

Dividends  are  not,  as  at  present,  to  be  lost  sight^  of,  or 
otherwise  conveniently  forgotten.  Upon  the  expiry  of  the 
period  of  two  months  from  the  fiin^  insertion  of  the  adver- 
tisement giving  notice  of  an  assignment,  or  the  appointment 
of  an  official  asugnee,  or  as  soon  as  may  be  after  the  expi- 
ration of  such  period ;  and  afterwards,  from  time  to  time,  at 
intervals  of  not  more  than  six  months,  it  is  made  the  duty 
of  the  assignee  to  prepare  and  keep  constantiy  accessible 
to  the  creditors  accounts  and  statements  of  his  doings  as 
such  assignee,  and  of  the  position  of  the  estate,  and  at 
similar  intervals  prepare  dividends  of  the  estate  of  the 
insolvent.  The  creditors  entitied  to  rank  in  the  estate  are 
carefully  described.  Clerks  and  other  persons  in  the  employ 
of  the  insolvent  in  and  about  his  businefis  or  trade  are  to  be 
collocated  on  the  dividend  sheet  by  special  privilege  for  any 
arrears  of  safaiy  or  wages  due  to  then^  at  the  time  of  U^e 
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exeoatioD  of  the  deed  of  aaaignment,  or  of  the  issue  of  the 
writ  of  attaohment  under  the  act,  not  exceeding  three 
months  of  suoh  arrean.  All  dividends  xemainiog  unclaimed 
at  the  time  of  the  discharge  of  the  assigneei  are  to  be  left 
in  the  bank  where  deposited  for  three  jears ;  and  if  at  the 
expiration  of  thai  period  still  undaimedi  are  to  be  paid 
oyer  by  the  hanky  with  the  interest  accrued  thereoui  to  the 
Prorinoial  Qoyemmentj  and  if  afterwards  duly  claimed  by 
persons  entitled  thereto,  are  to  be  paid  over  to  sueh  per- 
sons with  interest  at  the  rate  of  S  per  cent  per  annum 
fiom  the  time  of  receipt  by  the  OoTomment.  If  any 
balanoe  remun  of  the  estate  of  the  insolventi  after  pay- 
ment in  full  of  all  debts  due  by  him,  such  balance  is  to 
be  paid  oyer  to  the  insolventi  upon  his  petition  to  that 
effecti  duly  notified  to  the  creditors  by  advertisementi  and 
granted  by  the  judge. 

Strict  proyision  is  made  sgainst  fraud,  and  fiaudulent 
prefisrenc^  of  erexy  kind.  It  is  unnecessary  here  to 
detail  them.  Sufl&oe  it  to  say  that  they  are  such  proyisions 
as  one  would  expect  to  find  in  an  act  of  the  kind,  including 
some  of  those  now  in  existenoe.  Many  of  them  are  trace- 
able to  the  English  Bankruptcy  Act,  and  so  fiur  the  parent- 
age is  no  disgrace  to  them.  They  are  both  wise  and 
necessary. 

Finallyi  proyision  is  made  for  the  discharge  and  protec- 
^on  of  the  debtor,  under  certain  circumstances.  A  deed 
of  composition  and  disohaige,  signed  by  the  minority  in 
number  of  his  creditors  for  9100  and  upwards,  and  who 
represent  at  least  three-fi)urths  in  yalue  of  the  liabilities  of 
the  insolvent,  is  to  have  the  same  effect  with  regard  to  the 
remainder  of  his  creditors  as  if  they  ako  were  parties  to  it. 
The  operation  and  effoet  of  the  discharge  is  all  that  can  be 
expected,  and  sudi  as  usual  in  such  cases.  Every  discharge 
obtained  by  fraud  or  fraudulent  preference,  or  by  means 
of  the  consent  of  any  creditor,  procured  by  the  payment 
to  such  creditor  of  any  valuable  consideration  for  such 
consent,  if  declared  to  be  null  and  void. 

The  bwthen  of  the  adrainistiatiou  of  the  law  in  Upper 
Canada  is  to  be  throwa  upon  the  county  judges.  This,  no 
doubti  is  owing  to  motives  of  economy.  We  cannot  say 
that  we  approve  of  it.  The  county  judges  have  quite 
enough  to  do  to  discharge  effectuaUy  the  duties  properly 
appertaining  to  their  office.  The  jurisdiction  of  their 
courts  has  of  late  been  much  increased,  and  their  labour 
and  responsiUlities  in  proportion  augmented.  In  addition, 
the  Legislature  has  of  late  years*  cast  many  duties  upon 
them  which,  strictly  speaking,  appertain  to  the  judges  of 
the  superior  courts.  The  fgict  is,  there  is  too  strong  a 
disposition  to  throw  work  upon  the  county  judges,  without 
previonsly  considering  what  has  abready  been  cast  upon 
them.  They  are  looked  upon  as  ^<  legislative  convenienoes,'' 


upon  whom  may  be  thrown  as  much  or  as  little  work  as  the 
L^;islature  in  its  humour. may  see  fit  to  impose.  Bwill 
not  do  to  crowd  them  to  the  earth  with  the  burthen  of 
official  duties.  We  think  the  last  straw  that  can  be  mfidy 
phoed  on  their  backs,  has  already  been  placed  there. 
The  addition  of  these  new  duties  will  be  too  much  for  them. 
Its  effect  will  be  to  cause  them  either  to  ne^^eot  their 
duties  proper,  pr  the  intended  new  duties,  or  perhaps  both. 
In  any  view,  the  step  is  a  fiilse  one.  Thia  we  regard  as  the 
most  objectionable  feature  of  Mr.  Abbott's  bill.  It  is  the 
penny-wise  and  pound-foolish  system  in  all  its  ludeousness. 
It  is  false  economy  to  require  judges  of  county  courts, 
already  sufficiently  burthened,  to  administer  a  sew  system 
of  insolvency  law.  Better  fiur  to  leave  thai  system  to  be 
carried  out  by  specially  organiaed  tribunals,  poaseased  of 
sufficient  ability,  and  haying  sufficient  leisure,  to  do  the 
qfstem  justice.  Money  so  spent  will  be  well  spent;  and 
this,  we  feel  satisfied,  will  be  the  only  mode  of  securing  for 
the  new  bill,  in  the  event  of  its  becoming  law,  a  hearty 
and  popular  support,  without  which  it  will  in  a  short  time 
go  the  way  of  its  predecessors. 

We  are  aware  that  a  cry  for  economy  is  now  rampant, 
and  perhaps  not  without  reason;  but  there  ia  neariy  as 
much  danger  in  yielding  to  it  a  blind  obedience,  as  there 
is  in  neglecting  it  If  a  fljystem  of  insolvenciy  law  is  to  be 
had  at  all,  we  should  have  it  properly  administered;  and 
we  are  satisfied  that  the  proposed^system  will  not  be  pro- 
perly administered  by  the  machineiy  devised  by  Mr. 
Abbott  New  machinery  is  needed^  The  eost  of  it  will  be 
of  no  account,  compared  with  the  benefits  to  be  derived 
from  a  healthy  administratioa  of  the  proposed  law.  Better 
far  to  have  no  law  at  all,  than  to  have  it  so  administered  as 
to  be  a  curse  instead  of  a  blessing.  It  is  a  great  mistake 
to  have  too  few  judges  for  the  administration  of  law.  It 
is  no  less  a  mistake  to  pay  them  inadequately.  The  only 
way  to  secure  a  sound  administration  of  law,  is  to  have 
enough  of  judges,  and  the  best  men  that  can  be  had  for 
the  purpoee.  Tbe  only  way  to  secure  the  best  men,  is  to 
pay  them  enough  to  tempt  them  to  leave  the  foremost 
ranki  of  the  profession. 


£AST£R  T£BM,  1863. 

During  this  term  Hon.  Adam  Wilson  was  awom  in,  and 
took  his  seat  as  a  puisne  judge  of  the  Court  of  Quem'a 
Bench. 

During  the  same  term  the  following  gentlemen  were 
called  to  the  bar,  Edward  Boyd,  LL.B. ;  Herbert  S. 
McDonald,  M.A. ;  Gaiydou  J.  Mattioe,  M.A. ;  James 
Miller,  A.B. ;  Joseph  Donovan;  J.  Downey;  J.  Wetea- 
hall;  and  J.  Shaw.Sinchdr. 

During  the  same  term  the  fidlowing  gentlemen  having 


186&] 


LAW    JOURNAL. 


146 


passed  their  final  exaraination,  were  admitted  to  practise 
as  attoroeys  at  law,  J*  Hoskins;  Joseph  Wright;  A.  H. 
Stuart,  LL.R ;  T.  G.  Patterson,  B.  A. }  J.  Edwin  O'Reily, 
M.A.;  £.  Forajth;  Herberts.  McDonald,  M.A. ;  Edward 
t/lotgAn;  C.  S.  Mattice;  Peter  Brown;  James  Oanfield; 
JameaA.  MiUer,  B.A.;  P.  S.  Martin;  8*  Kneeshaw; 
Ckbkge  8.  Philip;  A.  Bottltbee;  M.  J.  Hickie;  B.  B. 
Hajcoek;  W.  J.  Hay  ward;  D.  Q.  fiatton;  A.  Buds- 
peth;  JaoMsHaap. 


LAW  SCHOOL. 

Books  to  be  read  for  the  scholarships  of  the  Law  School ; 

Isr  Y»A*-^tepheB's  Blaekstone;  toL  1. 
Stophea  on  Pleading. 
Williams  on  Real  Property. 
Story's  Eqaity  Jurisprudence ;  from  the  beginning 
to  section  440. 

Sbtd  TsAa— Williams  on  Real  Property. 
Best  on  Evidence. 
Smith  on  Oontracts. 
Story's  Equity  Jurisprudence ;  2  vols. 

3ed  Ysas— Real  Property  Statutes  relating  to  U.  0* 
Stephen's  Blaekstone;  book 5. 
Byles  on  Bills. 
Hayne's  Outlines  of  Equity. 
Coote  on  Mortgages. 

4rs  TiABp-Burton's  Real  Property. 
Russell  on  Crimea. 
Common  Law  Pleading  and  PraoUee. 
Smith's  MereantUe  La|r. 
Dart  on  Vendors  and  Purchasers. 
Mitfordon  Pleading;  and 
U.  C.  Equity  Pleading  and  Practice. 

asMaaAL  not!. 

In  each  year  the  examination  may  comprise  questions  on 
the  Canadian  Statutes  affeoting  the  presoribed  sa^cts»  when 
the  text  Is  Taried  by  such  stotates. 


The  examinations  during  last  term  were  closed  in  the 
following  order — ^the  minimam  mark  being  240. 

R.  Walkem,   320;    J.  Hutt,   302;    G.   Kennedy,   273; 
Q4  Holmstead,  263 ;  J.  S.  Stephens,  202. 


JUDGBtENTS. 

The  days  appointed  for  the  ddivery  of  judgments  in  the 
Queen's  Bench  and  Common  Pleas  are  as  follow  :«— 

Qimmr's  Bsnoh— Monday,  June  15, 10  o'clock. 

Saturday,  June  20,  2  o'clock. 

CoKxoir  Plbas — Monday,  June  15,  2  o'clock. 

Salofdny,  Jone  20^  10  o'doek. 


SELECT  IONS. 


THE  OLD  ABRIDGMENTS. 

Stetham's  Abridgment  of  the  Law,  folio. 

In  French,  without  title,  date,  or  pi^gination.  This  work 
the  first  of  the  Abridgments  of  the  Law,  and  the  first  English 
law  book  ever  printed,  is  a  kind  of  digest,  containing  most  .of 
the  titles  of  the  law,  arranged  in  alphabetical  order,  and  com- 
prising under  each  head  adjudged  cases  from  the  relj^n  of 
Edwara  I.  to  the  end  of  the  reign  of  Henry  VI.,  concisely 
abridged  firom  the  Tear  Books,  together  with  many  original 
oases  not  extant  in  the  Year  Books  of  those  reigns.  It  has 
served  as  a  model  for  others  in  later  times,  but  was  superseded 
by  the  Abridgment  of  Fitsherbert,  which  was  published  about 
the  same  period.  There  is  only  one  edition,  which  is  in  folio, 
without  date,  and  is  supposed  to  have  been  printed  bv  W. 
Tailleur,  at  Rouen,  for  Pynson ;  at  the  end  of  the  Table  are 
the  Words :  "  Per  me,  R.  Pynson."  and  at  the  end  of  the 
volume  is  Tailleur's  device.  This  Abridgment  consists  of  380 
pages,  and  is  a  chef-d'oeuvre  of  splendid  typography,  the 
singular  beauty  of  which  hss  rarely  oeen  exceeded  in  modem 
times.  "  The  paper  is  of  a  very  firm,  silky  texture,"  says 
Judge  Story,  "  forming  a  stronj;;  contrast  to  the  sleasy  linen 
and  cotton  of  our  day ;  the  ink  is  of  a  bright  jetty  and  unfaded 
black;  the  type,  though  small,  and  partly  composed  of 
abbreviated  characters  has  a  sharp  and  distinct  face ;  and  the 
mechanical  execution  is  so  exact,  that  scarcely  a  letter  exhibits 
a  blur,  and  the  surface  of  every  page  presents  a  uniform  ap- 
pearance, putting  to  shame  many  of  the  standard  volumes  of 
our  times.'' 

In  Fuller's  Worthies,  published  in  1862,  *  is  the  following 
aeoount  of  our  author  sub  num.,  John  Stathom  :-^ 

"  He  was  bom  in  this  county  [Derbyshire,]  in  the  reign  of 
King  Henry  the  Sixth  )  and  was  a  learned  man  in  the  laws, 
whereof  he  wrote  an '  Abridgment,'  much  esteemed  at  this  day 
for  the  anti^uitT  thereof:  for  otherwise  lawyers  behold  him 
(as  soldiers  do  hows  and  arrows,  since  the  invention  of  guns) 
rather  for  sight  than  service.  Yea,  a  grandee  in  that  profession 
hath  informed  me  that  little  of  Stathom  (if  any  at  M)  m  law 
at  this  day ;  so  much  is  the  practice  thereof  altered  s  whereof 
the  learned  in  that  Taculty  will  give  a  satisfiMttovy  aeconnt ; 
though  otherwise  it  may  seem  strange,  that,  reasota  eontibuing 
always,  the  same  law  grounded  theteoa  shovid  be  capable  ^ 
so  great  alteration.  The  first  and  last  time  I  opened  this 
author  I  lighted  on  this  passai^ :  Molendinarius  de  Matlock 
tollavit  bis,  e6  ^uod  ipee  audivit  Rectorem  de  efidem  villfi 
dioere  in  Dominicfi  Ram.  Palm.  Tolle,  tolle.f  '  The  miller  of 
Matlock  took  toll  twice,  because  he  heard  the  rector  of  the 
parish  read  on  Palm  Sunday,  Telle,  tolle,  i.  e,  (Trucify  hifai, 
cmeify  him.'t  But  if  this  be  the  fruit  of  Latin  Service,  to 
enooufage  smu  in  felony,  let  oars  be  read  In  plain  BngUsh." 

Fitsherbert's  Grand  Abridgment  of  the  Law. 

This  is  one  ot  the  most  ancient  and  authentic  legal  records, 
containing  a  great  number  of  original  authorities,  quoted  by 
different  authors,  which  are  not  extant  in  the  Tear  Books,  er 
elsewhere  to  be  met  with  in  print.  It  has  also  the  adTantaga 
of  being  a  very  copious  and  useful  common-pldoe  or  index  to 
the  Year  Books,  down  to  the  twenty-first  year  of  the  reign  of 
Henry  the  Seventh. 

In  the  Library  of  Lincoln's  Inn  there  is  a  beautiful  copy  of 
the  first  edition  of  this  work,  which  is  a  very  correct  edition, 
printed  in  1516,  presented  by  Ranulph  Cholmeley,  and  as 


there  seems  to  be  some  uncertainty  respecting  the  oate  of  the 
first  edition,  some  bibliographers  naving  stated  that  it  was 
printed  in  1514,  we  give  a  description  of  this  copy  by  Mr. 
Spilsbury,  the  accomplished  librarian  of  Lincoln's  Inn. 

•We print firomtlMeditioiionSIL    tStiUbon,IltTo|lf lMt«M9«ftlMntto. 
lltlittsQoipilspVoiatiaibrtlMdi^.  '^^^ 
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"  This  edition  is  in  thre«  parts,  each  haying  a  frontispiece. 
Prefixed  to  the  first  part  is  a  woodcut  of  the  king  on  his  throne, 
erowned,  and  holding  sceptre  and  mnnd,  and  over  this  cat  are 
the  words :  Prima  pars  hnjas  libri.  To  the  second  part  is 
prefixed  a  woodcut  of  the  royal  arms,  erowned,  supported  by 
a  dragon  and  greyhound,  witn  a  portcullis  on  each  side  of  the 
arms :  above,  two  auMls,  bearing  scrolls  with  an  inscription 
encircling  a  rose ;  and  OTcr  this  cut  are  the  words :  Sequitur 
B^unda  pars.  The  third  part  has  the  same  frontispiece  as  the 
second,  and  oter  it  the  words : 

mtlina  am  la^m  IIM. 
f  ThepriMoT  tlMWlMtobelwpa«.ywhiehbolE«oootqnR7«h  lU  gralt  volmDH 

At  the  end  is  the  Ibllowing  colophon  : 

Tlnlt  toetas  Ittlu  oparis  Unit  Zn  4to  Daeamlwr, 
A.SIb1  Mlllwiliiin  gmmiffpitiMlaio  wntwteBliiig. 

'*  Beneath  the  colophon  is  a  cut  of  the  royal  arms,  but  of 
emaller  sise  than  the  former,  and  with  some  variations. 

**  From  the  e?idence  of  the  woodcuts,  the  same  having  been 
used  in  the  'Fmctns  Temporum'  printed  by  WynkTn  de 
Worde  in  1515,  Mr.  Herbert  concludes  that  the  work  was 
either  execoted  by  that  printer,  or  printed  for  hi^  in  France. 
It  is  worthy  of  noUce,  however,  that  the  same  ty|>e  is  used  by 
Jolm  Rastell  in  the  Tables  to  this  Abridgment  printed  by  him 
in  the  following  vear,  1517,  the  smaller  letter  being  used  in 
the  Prologue,  and  the  larger  chiefly  in  the  Tables.  A  copy  of 
this  work  was  also  nresented  to  the  library  by  R.  Cholmeley. 
In  a  notitDC  of  an  edition  of  the  Abridgment  supposed  to  have 
been  printed  bv  P^nson  1514,  Mr.  Herbert  says  there  is  a 
copy  in  LinoolnVi  Inn  Library.  This  is  erroneous ;  for  it  is 
the  edition  of  1516,  as  iust  described,  which  is  in  that  Librarf ; 
nor  can  an  edition  of  1514  be  traced  in  either  of  the  Libraries 
of  the  Inns  of  Court,  the  Bodleian  Library,  or  the  British 
Museum.    There  is  a  copy  at  Holkham  of  the  edition  of  1516. 

'*The  copy  in  Lincoln's  Inn  is  bound  in  three  volumes  in  a 
modem  binding.  On  the  inside  of  the  covers  of  the  first  and 
second  parts  is  pasted  a  paper  label  with  the  inscription  of  the 
doaor :  Ex  done  Ranulphi  de  Cholmeley,  Ac. ;  and  on  one  of 


as  another  day  shall  ^a  be  that  new^ari  fuU  lustye,  that 
remember,  good  christian  brother.  Farewell  in  the  Lord. 
1534.'  At  the  end  of  the  third  nart,  also  on  one  of  the  flv- 
leaves,  is  a  Latin  inscription  in  ine  same  handwriting,  nearly 
to  the  same  effecf 

The  Abridgment  was  ag^n  printed  by  R.  Tottell  in  1565> 
two  vols,  folio:  and  with  additional  general  Table  by  J. 
RasteU,  in  1577,  4to. 

Of  this  author  old  Fuller  wrote  :— 

'*  Sir  Anthony  Fitsherbert,  son  of  Ralph  Fitifaerbert,  £sq., 
was  bom  at  Norbury  in  this  county  [Derbyshire].  He  was 
first  the  Kint^a  Seijeant  at  Law ;  and  was  afterwards,  in  the 
fourteenth  or  King  Henry  the  Eightn,  made  one  of  the  Justices 
of  the  Common  Heas ;  so  continuing  until  the  thirtieth  year 
of  the  said  King,  when  he  diied.  He  wrote  the  excellent  book 
'  De  Naturft  Brevium,'  with  a  great  and  laborious '  Abridgment 
of  the  Laws,'  and  a  Kalendar  and  Index  thereunto ;  monu- 
ments which  will  longer  continue  his  memory,  than  the  flat 
blew  marble  stone  in  Norbuxy  Church  under  which  he  lieth 
interred." 

"  Mr.  Fitiherbert,''  wrote  Fulbeoke  in  1599,  "  must  needs 
be  commended  for  great  pains,  and  for  well  contriving  that 
which  was  confusedly  mingled  together,  in  many  Year  Books ; 
but  he  was  more  beholden  to  nature  than  to  art,  and  whilst  he 
laboured  to  be  judicial,  he  had  no  precise  care  of  methodical 
points ;  but  he  was  in  conceit  slow,  so  he  was  in  conclusion 
sure ;  and  in  the  treatises  which  be  of  his  own  penning,  he 
sbeweth  great  judgment,  sound  reason,  much  reading,  perfect 
experience^  ana  in  the  whole  conveyance  of  his  <fiM6nrses 


Siveth  sufficient  proof,  that  he  sought  rather  to  decide  than 
evise  doubtful  questions.'' 

Brooke's  Grand  Abridgment  of  the  Xaw. 

In  this  work  which  is  disposed  under  more  titles  than  that 
of  Fitaberberty  many  readings  are  abridged  which  art  not  now 
extant,  except  in  a  work  entitled  Brooke's  New  Cases.  Of 
this  author  in  comparison  with  Fitsherbert,  Fulbecke  saya : 
**  Mr.  Brooke  is  more  polite,  and  by  popular  and  fomiuar 
reasons  hath  nuned  singolar  oiediti  and  in  the  facility  and 
compendious  form  of  abridging  cases,  he  carrieth  away  the 
garUnd.  But  where  Mr.  FUaherbert  is  better  understood,  he 
profited  more,  and  his  abridgment  hath  moea  maawa,  though 
the  other  hath  more  veins ;  but  I  am  loath  to  make  them 
conntermates,  and  theref(»e  leave  the  judgment  thereof  to 
others." 

Sir  Robert  Brooke  was  Chief  Ju  stice  of  the  Common  Fleas 
in  the  reign  of  Philip  and  Mary.  The  first  edition  was  printed 
in  1568,  4to ;  it  was  reprinted  in  1568,  and  in  1570 ;  in  1573 
it  was  printed  in  two  vols,  royal  folio»  by  £.  ToUellt  and  agaiA 
in  1580. 

In  Fuller's  Worthies  is  the  following  note : — 
*' Reader,  be  charitably  pleased  that  this  note  may  (till 
better  informadon)  preeerve  the  right  of  this  county^  [Suffolk] 
onto  Sir  Robert  Broke,  a  mat  Lawyer,  and  Lord  ChidT  Justiee 
of  the  Common  Pleas  in  the  reign  of  Queen  Maiy.  He  wrote 
an  Abridgment. of  the  whole  law,  a  book  of  hieh  account.  It 
inainneth  to  me  a  probability  of  his  birth  herein,  beeanoe 
(lawyers  generally  purchase  near  the  plaCe  of  their  birth)  his 
posterity  still  flourish  in  a  wonhipAu  equipage  at  Naetoa, 
nigh  Ipswich,  in  this  county." 

*'  The  character  of  the  Abridgments  of  Fitsherbert  and 
Brooke,*"  says  Judge  Story,  *  **  may  be  summed  up  in  a  few 
words.  They  are  mere  Indexes,  under  general  heads,  of  the 
principaF  adjudged  cases  up  to  their  own  times,  in  which  the 
points  are  accurately  stated,  but  without  any  attention  to  order 
or  any  attempt  at  classification.  As  repositories  of  the  eld  law, 
they  n  )w  maintain  a  very  considerable  value,  and  may  be 
consulted  with  advantage.  VThoever  examines  them  (for  a 
thorough  perusal  of  them  will  be  a  mere  waste  of  time)  will 
probably  rael  inclined,  when  he  can,  to  ascend  to  the  original 
sources ;  but  if  these  shoold  not  be  within  his  reach,  he  may 
relv  vrith  confidence,  that  theee  learned  judg^  have  not  in- 
dulged themselves  in  a  carelees  transcription,  or  a  looee 
statement,  of  the  law.  In  our  own  practice  we  have  frequently 
found  them  the  safest  guides  to  the  old  law,  and  particidarly 
to  the  contents  of  the  Year  Books.  At  tibe  times  when  these 
Abridgments  were  originally  published,  they  must  have  been 
very  acceptable  presents  to  the  profession.  But  many  of  the 
tities  are  now  obselete ;  and  the  works  lie  on  the  dusty  shelves 
of  our  libraries  rarely  disturbed,  except  upon  eome  extra- 
ordinary inquiry,  touching  the  feudal  tenures,  or  the  doctrine 
of  seisin.  The  modest  motto  prefixed  to  both  of  them  deserves 
to  be  remembered :  Ne  may  reprovea  Mun$  oaiue,  oar  Hon  esfoil 
est  de  ban  amour/* 

m 

RoUe's  Abridgment  of  Cases  and  Resolutions  in  the  Iaw. 

Aooording  to  Lord  Campbell,  Rolle,  while  a  student  at  th  ® 
Inner  Temple,  London,  **compoeed  that  wonderfnl  DigeJI^ 
which,  with  addition84md  corrections  made  bv  him  in  aftcNi^*^ 
was  given  to  the  world  under  the  title  of '  Rolie's  Abridgment 
and  which  shows  not  onlv  stupendous  industry,  but  a  fi"*^ 
analytical  head  for  legal  divisions  and  distinctions."  A^d 
when  this  work  was  cited  at  the  bar  in  a  case  in  the  Xing'* 
Bench  in  1670,  two  years  after  it  was  published,  Twisdeu,  J- 
remarked :  **  That  was  his  opinion,  it  may  be,  when  he  was  a 
student.  Tou  have  in  that  work  of  bis  a  common*plaoe  which 
you  stand  too  much  upon  ;  but  otherwise  it  is  nothing  but  a 
collection  of  Year  Books,  and  little  things  noted  when  he  made 

•  lliNiO«MOiuW«ite,pp,SN^  186b  cd.  1888. 
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fai8  commoii-plaee  book.  His  pmate  oiHaion  miisl  not  warruii 
OP  control  as  here."*  There  is  a  preface  addressed  to  young 
students  in  the  law  of  England,  by  Sip  Matthew  Hale,  which 
has  been  reprinted  in  the  first  yolnme  of  the  Collectanea 
Jundica.  .Lord  Hale  says:  ''Though  it  u  of  excellent  use 
and  worth,  yet  it  comes  hr  short  of  the  worth  and  abilities  of 
him,  that  compiled  it>  and  therefore  is  an  naeanal  monument 
of  him.*'  t 

Mr.  Hargrate  speaks  of  thil  work  as  excellent  in  its  kind, 
and  in  point  of  method,  sucointness,  legal  precision,  and  many 
other  respects,  fit  to  be  proposed  as  an  example  for  other 
abridgments  of  thelaw.f  Judge  Story  says  the  chief  advan- 
taf^  that  it  possesses  over  the  earlier  comptlsdons  is  in  a  more 
scientific  arrangement  of  the  materials,  and  a  greater  subdi- 
vision of  the  general  heads,  so  as  to  bring  togetSer  matters  of 
the  same  nature  or  relative  to  the  same  branch,  instead  of 
heaping  thenrup  in  one  undistinguisbing  mass. 

Henry  Bolle  was  Chief  Justice  of  the  Upper  Bench  during 
the  Usurpation.  The  work  was  printed  in  1668,  in  two 
Tolumes,  folio,  in  French. 

The  preceding  works  constitute  the  principal  of  the  bid 
Abridgments.  We  hare  purpoeely  passed  o?ep,  as  of  no 
account*  Hnehes's,  which  was  published  in  3  vols.  4to.  1660- 
1663 ;  and  Sheppard^s,  which  was  printed  in  1676  in  3  vols. 
4to ;  and  also  Nelson's,  which  is  chiefly,  and  Tery  inaoeoralely 
copied  from  Hnj^hes's  and  published  in  1725  in  3  vols,  folio. 
IrAnvers's  Abridgment,  which  extends  only  to  title  ♦•  Ex- 
tinguishment,'' is  a  translation  of  RoUe's  with  the  addition  of 
more  modem  cases.  The  second  edition  was  printed  in  3  vols, 
folio,  in  1725, 1732,  ViZI^MmMp  Im  B^orUt, 
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LVOAS    V.   BUIOTT. 

DMWon  Owrf «-^iirteifeftoi»-JM6nie. 
ll»^niattte])lTUottGoiiiitofUppvOnateluiv«iatlidlelioBte  MttoMof 

This  was  an  action  of  detinue.    Yerdiet  for  plaintiff  $1. 

The  value  of  goods  detidned  was  found  by  the  Jury  to  be  $1. 
The  clerk  taxed  the  plaintifb  oosts  on  entering  Judgment  at  fteU 
County  Court  oosts.  o  *  -o 

Mr.  Pardee  thereupon  took  out  a  summons  to  shew  cause  why 
the  elerk  should  not  be  directed  to  revise  the  taxation  and  be 
dlrseted  to  tax  Division  Court  costs  only,  tnd  why  so  much  of  the 
defendants  costs  taxed  as  between  attorney  and  client  as  exceeded 
the  taxable  costs  of  defence  that  would  have  been  incurred  by  the 
defendant  hi  the  IXvision  Court  should  not  be  set  off  by  the  said 
clerk  agunst  the  plaintiTs  Division  Court  costs,  and  verdict  upon 
the  following  grounds,  vis.:  That  the  said  action  was  a  suit  of 
the  proper  competence  of  a  IMvision  Court,  and  that  only  Division 
Court  costs  should  have  been  taxed  by  the  clerk  to  the  plaintiff, 
there  haring  been  no  certificates  granted  by  the  Judge,  as  requir- 
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ed  b^  the  828th  sec.  of  Con.  Stat.  U.  C.  cap.  22,  and  why  the 
said  judgment  should  not  be  set  aside  or  amended  according  to 
said  revision. 
F.  Davit  showed  cause. 

RoBiason,  County  J.— The  question  forme  to  decide  !8,whether, 
under  the  proridons  of  the  Difision  Court  Act,  the  Difision  Courts 
have  jurisdiction  over  actions  of  detinue. 

The  64th  and  66th  sections  of  the  Division  Court  Act  (Con. 
Stat  U.  C.  ch.  19)  define  the  jurisdietion  of  the  Division  Courts. 
^  Seetion  64  earcMly  enumerates  the  esses  in  which  they  shall 
not  have  Jurisdietion,  vis. : 

1.  Actions  for  any  gambling  debt. 

2.  For  liquors  drunk  in  any  tavern  or  ale  house. 

8.  On  notes  of  hand  given  wholly  or  psrtiy  in  oonrideratioa 
thereof.  ^        r      ^ 

j'  Actions  of  ^ectment,  or  in  which  the  right  or  titie  to  any 
corporeal  or  in-eorpereal  hereditaments,  or  any  taU,  custom,  or 
fhmohise  comes  in  question. 

6.  In  which  the  validity  of  any  derise,  bequest,  or  limitation 
under  any  will  or  settiement  may  be  disputed. 

6.  For  malicious  prosecution,  libel,  slander,  criminal  conver- 
sation, seduction,  or  breach  of  promise  of  marriage. 

7.  Actions  agiinst  a  JTustloe  of  the  Peace  if  he  c^eeta  to  it 
By  sec.  66  the  Judge  of  every  Division  Court  may  hold  plea  ef 

and  OMy  hear  and  determlna,  in  a  summary  way,  for  or  against 
persons,  body  eerporatew  or  otherwise. 

1.  All  personal  actions,  when  the  debt  or  daasges  clahaed  do 
not  exceed  for^  dollars* 

2.  AU  chums  and  demands  of  debt  account,  or  breach  of  con* 
tract,  or  covenant,  or  money  demand,  whether  payable  in  money 
or  otherwise,  where  the  amount  or  belanee  claimed  does  not  ex* 
coed  $100.  And  he  may  make  such  orders,  judgmenta  or  decrees 
thereupon  as  appear  to  1dm  Just  and  agreeable  to  equity  and  good 
conscience. 

If  detinue  is  to  be  considered  an  action  ex-eontractn,  it  would 
come  within  the  2nd  sub-section ;  but  I  hardly  think  it  was  the 
intention  of  the  Legislature  that  detinue  might  be  msintidtted  when 
tiie  value  of  the  chattel  detained  was  $106,  while  trover  eould 
only  be  brought  to  the  amount  of  $40 ;  besides,  in  the  fisrms  of 
pleading  given  by  the  Com.  Law  Pro.  Act,  detinue  is  classed 
among  the  actions  on  wrongs. 

I  shall  therefore  treat  it  as  combg  under  the  1st  subHMction  of 
sec.  56. 

It  has  been  argued -that  the  words  "debtP'  or  «<damsj|ss** 
claimed,  limit  the  meaning  of  the  words  •*  all  personal  aotiens,'"and 
exclude  the  action  of  detinue  ;  because  the  object  of  that  action 
is  not  to  recover  debt  or  damages  but  the  specific  recovery  of  a 
chattoL  But,  If  that  argument  is  a  sound  one,  the  County  Courta 
would  not  have  jurisdiction  over  this  action  any  more  than  the 
Division  Courta.  The  Act  respeeting  County  Courta  (Con.  Stat 
U.  C.  oap.  18.  see.  17)  conlbrs  Jurisdietion  in  the  following  words, 
subject  to  the  exceptions  contained  in  the  precwUng  section : — 
'*The  Countv  courta  shall  have  Jurisdiction  and  hold  plea  in  all 
personal  actions  where  the  debt  or  damages  do  not  exoeed  the  sum 
of  $200."  The  language  of  the  two  Acta  in  reference  to  personsl 
actions,  it  will  be  seen,  is  precisely  the  same,  but  the  Com.  Law 
Pro.  Act  (Con.  Stat  U.  C.  sec  800)  takes  it  for  granted  that  tiie 
County  Courta  have  such  Jurisdiction,  by  ctirecting  that  the  Coun^ 
Court  Judges  may  order  execution  for  the  setum  of  the  chattel 
detained,  without  giving  the  defendant  the  option  of  retaining  the 
chattel.  Clearly  then  the  argument  founded  on  the  wording  of 
the  section  of  the  Division  Conrt  Act,  conferring  Jurisdiction, 
iisils. 

It  has,  however,  been  urged,  that  the  plaintiff  in  all  eases  of 
detinue  is  entitied  to  tiie  benefit  of  the  section  of  the  Com.  law 
Pro.Act  last  dtpd,  and  therefore  that  the  Division  Courtocan  have 
no  Jurisdiction  in  such  actions,  as  there  is  no  proHslen  that  the 
Division  Court  Judge  may  order  execution  as  provided  in  that  see- 
tion, and  that  it  is  clearly  agidast  the  meaning  and  provisions  of 
the  Division  Court  Act,  that  a  Division  Court  BaiHff  sheuldenforoe 
a  writ  against  lands.  Such  is  undoubtedly  the  case,  for  it  has 
been<provided  that  where  a  Judgment  has  been  recovered  in  the 
Divirion  Court  and  an  execution  returned  inMfi  hona^  and  the  sum 
remainUig  unsatisfied  amouata  to  940,  the  plaintiff  «r  datadant 
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m%j  obUiD  ft  transoript  and  file  it  with  the  Clerk  of  the  Coanty 
Court,  and  he  is  then  entitled  to  the  same  remedj  as  if  the 
jadgment  had  been  origioallj  obtained  in  that  oonrt  I  shoald 
oerUinly  not  think  that  I  was  empowered  as  a  DiTision  Conrt 
judge  to  order  the  exeention  to  issiie  under  the  800th  seo.  of  the 
Oom.  Law  Pro.  Act,  notwithstanding  that  the  69th  see.  of  the 
Dinsion  Court  Act  prorides,  '*  that  in  anj  case  not  expressly 
proidded  for  by  that  Act,  or  by  existing  rules,  or  by  rules  made 
under  that  Act,  the  county  court  judges  may  In  their  discretion 
adopt  and  apply  the  general  principles  of  practice  in  the  superior 
courts  of  common  law  in  actions  and  proceedings  in  the  Diiision' 
Courts." 

If  the  powers  conferred  on  the  DiTision  Court  Judges  by  the 
section  just  cited,  and  the  wording  of  the  section  as  to  jurisdic- 
tion, gives  the  DiTision  Courts  jurisdiction  oTor  detinue,  (audi 
find  it  impossible  to  come  to  any  other  conelusion,)  the  subsequent 
conferring  of  additional  powers  on  Superior  and  County  Court 
judges  and  not  giTing  them  to  DiTision  Court  judges,  can  hardly 
be  eonstrned  to  take  away  that  jurisdiction. 

A  stronger  argument  against  the  existence  of  such  jurisdiction 
is  the  silence  of  the  rules  and  forms  of  the  Dirision  Court  Act.  No 
execution  in  detinue  is  proTided  by  them,  and  the  forms  of  claims 
though  they  make  mention  of  troTcr  leaTc  out  detinue.  Now 
by  the  66th  section  of  the  DiTision  Conrt  Act  the  rules  and  forms 
shall  haTC  the  same  fbree  and  effect  as  if  they  had  been  made  and 
included  in  that  Act,  so  thst  they  should  be  read  as  if  incorporat- 
ed in  that  Act.  They  become  then  material  in  their  bearing  on 
the  construction  of  the  Act  But  it  would  be  too  strict  a  con- 
struction to  hold  that  such  an  omission  would  take  away  the  power 
conferred  generally  by  the  Act,  more  especially  when  the  statute 
seems  to  anticipate  omissions  of  this  nature  by  giTing  the  judges 
powers  to  supply  them  by  reference  to  the  practice  of  the  Superior 
Courts. 

Ini  Taylor  t.  Addyman,  22  L.  J.  C.  P.  94,  where  the  words 
"debt"  an<r  «•  damages,"  as  used  in  the  English  County  Court 
Act,  were  held  to  Include  detinue,  the  objection  of  want  of 
machinery  was. not  allowed  to  prcTail.  It  certainly  would  impair 
the  utility  of  the  DiTision  Courts  if  plaintiflb  can  be  allowed  in 
all  cases  of  detinue,  no  matter  how  small  or  triTial,  to  sue  in 
other  courto  and  heap  costo  on  defendants.  I  cannot  think  that 
this  was  the  intention  of  the  Legislature. 

I  therefore  am  of  opinion  that  this  action  is  of  the  proper 
competence  of  the  DiTision  Court,  and  that  the  order  should  be 
made  absolute  for  reTising  the  taxation  of  costs. 

Summons  absolute. 


UPPER   CANADA    REPORTS. 


OORBXSPONDXNOS. 


SixooB,  25ih  April,  1863. 

SiKS, — I  wiflb  to  know  if  Bailifis  of  DiTision  Conrto  are  or 
are  not  entitled  to  a  fee  on  ezecutiona  when  returned  nulla 
bonaf 

Please  look  at  "  Act  respeoting  DiTision  Conrta ''  of  1859, 
aeotions  52  and  53,  cap.  19,  and  giTe  your  opinion  and  oblige, 

Years  truly, 
Eds.  Law  Journal,  Barrie,  C.  W.  N.  Pbgo,  Bailif. 


[We  think  that  they  are  not  There  is  nothing  in  the  tariff 
of  fees  to  warrant  the  charge,  and  we  do  not  think  there  is 
enough  in  the  aboTO  sections  to  authorise  it  in  ^e  absence  of 
an  express  prorision,  although  they  seem  to  giTe  some  ground 
on  which  to  rest  an  argument  in  its  faTor. 

'  We  are  aware  that  the  fee  is  allowed  to  be  charged  in  some 
counties ;  but  we  think  the  better  opinion  is  that  it  is  unau- 
thorised, and  that  for  a  special  and  very  ob?iotts  reason  it 
was  not  intended  to  be  allowed.-*£M.  L.  J.] 


QlTEBirS  BENCH. 

(lUported  Sy  Robiit  A.  Hakusos,  Xtq.,  Barridtr-ci^Law.) 

In  THB  MATTXa  OT  ShXBIFF  DaTIDSCJI  AHD  THvCoURT  OP  QuiXTII 
SXSSIOMS  IX  AHD  FOX  TH1^C0^XTT  OF  WaTXXLOO. 

Jun  Lam-Om,  Slat  IT.  a  tap.  81,  aeof.  84, 87. 106,  ISl,  oib-WBi.  1, 2,4;  «&  164 
ftt^Me.87:  e.M,aM.161,«M6«et.l,2,4;  me.  mSheriT* M- 

Hdd,  1.  That  *  fhwlff  If  not  entltM  to  b«  paid  for  eertiSoitM  aliactd  to  bt  «B^ 
iibh«d  to  poraoM  nndor  and  punnaiit  toi.  106  of  tba  Jary  Act,  wlthoot  proiiof 

#Uiat  the  poramiB  to  whom  tbo  oorttSmtos  wan  Ktroo  raqoootad  Um  hsm. 

2.  That  no  apiw^  M—  from  th<  doctokm  of  tbo  0<mrt  of  Q— rtocflawlniii  m  toth; 
amount  whirh  a  ahmiff  is  ootlUed  to  r)«eel?o  for  mll«a|{e  to  aerTe  Joror*.  ud 
thorafoff*  that  tho  eoort  wiU  not,  at  tba  hiataiiM  oftha  ataarlff.  grant  a  maodi' 
moa  to  oompel  that  oonrt  to  revlaa  Ita  dadakm  la  miah  a  asattar. 

8.  That  th«  aharlfffai  entitled  to  be  paid  for  eopiea  of  Ooaaty  Ooart  Jwy  Paaeto 
fumlahad  to  tba  Bnparlor  OooHa  of  Common  Law  for  Uppor  Canada  at  l^iroato 

[■aatarTBm,186S.j 

In  Easter  Term,  1862.  R.  A  Fafricon  obtained  a  rule  oslling  on 
the  Conrt  of  Quarter  Sessions  in  and  for  the  county  of  Wsterioo,  od 
notioe  to  their  chairman,  to  shew  oaase  why  a  maadEiniis  shoald 
not  issue  eommanding  them  properly  to  sudit  the  aoconots  of  the 
said  sheriff,  laid  before  said  court  at  the  sittings  in  October  ind 
Marob  last,  by  allowing  to  the  sheriff  eerUin  items  deduetsd  from 
the  Ootober  aooount,  tIs  :<^ 

HI  miles  to  serre  jurors,  atSo $888 

2  copies  of  Juror's  panels  fof  Court  of  Assise 2.00 

6  oopies  of  same  for  Court  of  Quarter  Sessions  and 

Couoty  Conrt 6.00 

126  certifieates  to  jurors  served,  and  certain  items 

deducted  from  his  aocountt  rendered  to  said 

court  in  March,  1862 25.00 

17  miles  to  serve  jarors 1.86 

6  copies  of  panels  of  gtand  and  petit  jurors  for 

Quarter  Sessions  and  County  Court ^     6.00 

21  certificates  to  grand  jurors ^ 4.20 

953.41 

And  to  order  payment  of  the  sceonnts,  including  said  itenu^  <« 
the  ground  tiiat  tiie  sheriff  having  performed  the  services  is  is 
law  entitled  to  be  p^d  for  them,  and  that  the  disailowanos  thereof 
by  said  court  is  contrary  to  law,  &c.,  &o. 

In  Michaelmas  Term  last  Jf.  C.  Cawunm  shewed  cause.  He 
objected  that  the  rule  should  be  to  the  magistrates  in  Quarter  Ses- 
sions and  not  to  the  oourt  That  the  court  had  audited  sad  hsd 
acted  in  their  discretion.  That  they  had  rejected  the  claim  for 
mileage,  considering  the  evidence  insufficient  He  filed  several 
affidavits. 

M.  A.  Barriton  supported  his  rule. 

Haqabtt,  J. — I  shall  first  notice  the  charges  disallowed. 

Of  certificates  of  exemption  to  jurors. 

Apart  f^om  any  techni^  questions  as  to  our  right  to  review 
the  decision  of  tiie  Court  of  Quarter  Sessions,  I  am  not  prepared 
te  say  with  certainty  that  I  think  their  view  erroneous. 

The  whole  question  seems  to  turn  on  two  clauses  of  the  Jaror's 
Act- 
Sec.  105  says  **  Every  juror  who  has  attended,  shall,  upon  ap- 
plication by  him  made  to  the  sheriff  or  deputy  tariff  before  hd 
departs  from  the  place  of  trial,  receive  a  certificate  testifying  his 
attendance,  &o.,  and  the  sheriff  or  deputy  sheriff  shall  give  ineh 
.certificate  upon  demand." 

Sec.  161  provides  a  tariff  gf  sheriff's  charges  "  For  the  reipeo- 
tive  services  performed  by  him  under  this  act." 

Sec  5  '*  For  every  certificate  given  to  any  juror,  of  lus  haring 
served  (to  evidence  his  exemption  firom  serving  again  until  his 
time  for  doing  so  returns  in  its  course)  the  sum  of  20  cents." 

As  I  understand  the  disputed  point  it  is  this,  the  sheriff  makes 
a  oertificato  for  every  jary  man,  and  has  it  ready  and  presents  it 
to  each  or  leaves  it  at  the  treasurer's  office  for  each,  whether  die 
juryman  asks  for  it  or  not  The  Conrt  of  Quarter  Sessions  insist 
that  unless  the  juryman  expressly  requires  it,  the  sheriff  shoald 
not  prepsre  er  eharge  for  it 
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I  %m  haxHj  prepared  to  at^  that  the  Utter  Tiew  is  not  the 
tme  one. 

The  oertifioate  seems  eeiteinlj  mteaded  bj  Darliament  for  the 
benefit  of  the  jarymen,  and  the  sheriff  is  oompeUed  to  give  it  apon 
demand.  That  llie  latter  officer  may  not  be  oompelled  to  work 
for  nothing  he  is  allowed  20  oeats  for  every  oertifieate  given  to 
any  juror  of  his  haying  serred. 

The  joror  is  not  bonnd  to  ask  for  it,  nor  is  the  sheriff  I  think 
bound  to  provide  it  anless  asked  for. 

It  would  seem  an  unsafe  principle  to  introdnoe  into  practice 
that  whenever  the  law  allows  a  party  to  get  a  certificate  in  a 
eanse,  or  in  any  thing  oonneoted  with  legal  prooeedings,  that  the 
offioiiJ  who  is  boand  to  give  it  if  required,  may  always  take  it  for 
granted  that  it  will  be  required,  prepare  it  beforehand,  and  re- 
quire payment  from  some  public  fund  on  which  the  burden  is  cast 
by  law,  if  the  officer  be  required  to  do  the  work. 

I  think  the  applicant  faUs  on  this  part  of  his  ease. 

I  now  turn  to  the  disallowed  mileage  items. 

The  ease  made  by  the  sheriff  is  that  he  put  in  the  affidavits  of 
his  bailiff,  stating  the  number  of  miles  travelled  to  make  suoh 
aerviee. 

He  gives  eo^es  of  them,  be  states  that  the  Quarter  Sessions 
examined  them,  that  the  bailiff  examined  them,  that  his  evidenee 
was  to  the  same  effeot  as  his  affidavits,  but  the  oourt  decided  on 
striking  off  from  one  aoeount  111  miles,  and  from  another  17 
milee,  not  speoitying  how  many  mUes  were  taken  fron  each  servioe. 

He  also  produoes  affidavits  from  two  of  the  Justices  in  Quarter 
Sessions  advocatiBg  Ids  view  of  the  reasonableness  of  Ills  claim. 

His  counsel  rested  chiefly  on  section  164  of  the  Juiy  Act,  wl&ich 
is  as  follows : — 

'•  Upon  proof  by  affidavit,  &c.,  of  such  several  services  having 
been  executed,  or  in  the  case  of  the  sheriff  of  such  travel  having 
been  necessarily  performed  in  going  to  effect  the  servioe  of  such 
summonses,  the  affidavits  being  accompanied  with  a  detailed  ao- 
eount shewing  the  number  of  miles  actually  and  necessarily 
travelled  in  going  to  serve  each  Juror,  (so  that  at  the  end  of  the 
service  the  officer  summoning  the  Jury  shall  only  be  entitled  to 
mileage  for  tiie  number  of  miles  actually  travelled,)  and  upon  the 
account  being  properly  audited,  and  an  order  of  the  Court  of 
Quarter  Sessions  bdng  made  for  the  payment  thereof^  the  trea- 
surer sliall  pay,"  ftc. 

It  is  eonoeded  Uiat  the  auditing  of  the  sheriff's  account  justly 
pertmus  to  the  Court  of  Quarter  Sessions.  I  assume  that  in 
making  such  audit  the  court  acts  Judicially  and  not  merely  minis- 
terially. As  an  inferior  oourt  we  can  of  course  compel  them  to 
audit,  but  where  they  do  actually  audit,  examine,  and  pass  Judg- 
ment npon  the  account,  disallowing  part  of  the  mileage  claimed, 
and  allowing  the  rest,  I  cannot  see  my  way  to  the  right  to  review 
their  discretion.  To  do  so  would  be  of  course  to  transfer  the 
duty  of  audit,  that  is  of  any  audit  in  which  any  discretionary 
power  rested  from  the  Quarter  Sessions  to  tiiis  court. 

The  very  statements  made  by  the  applicant  of  the  kind  of  proof 
he  offered,  and  the  course  taken  by  the  court  in  orally  examining 
his  bailiff  as  to  the  senrioes,  to  my  mind  Justify  the  aotion  of  the 
Legislature  In  vesting  in  a  loeal  court,  preuded  over  generally  by 
the  county  Judge,  and  required  to  liave  a  certain  number  of  mem- 
bers always  present,  the  duty  of  examining  into  the  acoun^y  of 
the  claims  made  by  officials  on  a  public  fiud.  The  members  of 
such  a  court,  from  local  knowledge,  ought  to  be  specially  qualified 
to  sift  each  claim  for  mileage,  and  to  ensure  due  protection  to  the 
eountry  treasurer. 

I  cannot  enter  into  any  discussion  as  to  the  peculiar  acooraoty  or 
inaocuracy  of  the  cUsputing  parties,  in  disposing  of  the  qnesUon. 

No  principle  of  law  is  suggested  to  be  involved  in  the  decision. 

Assuming  that  the  Court  of  Quarter  Sessions  act  Judicially  in 
auditing  these  accounts,  I  must  further  express  my  regret  at  the 
production  of  affidarits  from  two  of  the  fhnctionaries  there  presid- 
ing, to  aid  an  application  against  the  decision  of  their  coadjutors. 

TMb  part  of  the  claim  also,  in  my  opinion,  fails. 

It  remains  for  me  to  consider  the  charges  for  copies  of  panels. 
No  explanation  has  been  offered  in  the  p^^era  before  us,  of  any 
grounds  on  which  these  items  were  r^eoted. 


Two  copies  are  demanded  for  the  Court  of  Assise,  six  copies  for 
Courts  of  Quarter  Sessions  and  County  Courts,  and  in  another 
account  six  copies  of  panels  of  grand  and  petit  Jurors  for  Quar* 
ter  Seseiens  and  County  Courts. 

Hardly  aware  of  the  riew  taken  by  the  Court  of  Quarter  Ses- 
sions on  these  claims,  I  must  merely  express  my  opii^on,  formed 
from  the  statute. 

Under  section  69  of  the  Jury  Act,  the  Courts  of  Assise  and  Nisi 
Prins,  and  Sessions  of  the  Peace  and  County  Court,  issue  precepts 
to  the  sherifls  for  a  oompetent  number  of  grand  and  petit  Jurors. 
By  seetton  (M),  the  sheriff  may  return  the  same  panel  of  petit  Jurors 
for  the  Quarter  Sesrions  and  County  Court,  when  the  same  day  is 
appointed  for  their  sitting.  By  section  76,  the  sheriff  shall  to 
each  precept  return  a  pand  of  tiie  names  of  the  Jurors  contained 
in  the  proper  Jury  list  for  the  year,  whose  names  sfafeU  be  drafted 
from  the  list  ia  manner  after  provided.  Section  84  directs  the 
sheriff^  on  his  return  to  vosn.  fbo.  oa  pceoept,  under  authority  of 
which  the  panel  is  drafted,  to  annex  a  panel  to  said  writ  or  pre- 
cept, containing  the  names,  &o«,  of  Uiose  drafted  in  such  panel, 
and  shall  transmit  one  copy  thereof  to  the  oifioe  of  the  elerk  of 
the  peace  for  the  proper  county,  and  another  to  the  olerk  of  the 
crown  and  pleas  in  her  Migesty*s  Court  of  Queen's  Bench  at  Toron- 
to, or  to  the  deputy  derks  of  the  crown,  as  the  case  may  be; 

Then  section  161,  giriug  the  tariff  of  sheriff's  fees,  provides 
for  each  panel  of  Jurors,  whether  grand  or  petit,  returned 
and  summoned  by  him  in  obedience  to  any  general  precept  for 
return  of  grand  or  petit  Jurors  for  any  sittings,  &c.,  of  Assise  and 
Nisi  Prius  Sessions  of  the  Peace,  or  County  or  Recorder's  Court, 
respectivelv,  under  tliis  act,  $4. 

Sub-section  2.  For  copies  of  such  panel,  to  be  returned  to  the 
offices  of  the  Superior  Courts  of  Common  Law  at  Toronto,  each  $1. 

It  seems  to  me  that  the  propriety  of  the  [charges  must  rest  on 
these  clauses. 

A  diffieulty  ooours  flrom  the  relative  wording  of  claoses  84  &  161. 

By  the  first  clause  (84),  having  annexed  the  panel  to  the  pre- 
cept (apparently  without  reference  to  the  court  from  which  it 
issues),  the  sheriff  is  to  send  one  oopy  to  the  clerk  of  the  peace  of 
the  proper  county,  to  the  olerk  of  the  Queen's  Bench  at  Toronto, 
or  to  the  deputy  clerk  of  the  crown,  as  ti&e  case  may  be. 

Now,  if  t^  clause  stood  alone,  it  might  be  assumed  that  only 
two  copies  of  each  panel  annexed  to  a  precept  should  be  returned 
by  the  sheriff— one  to  the  office  of  the  clerk  of  the  peace  for  the 
county,  and  if  in  York  and  Peel  to  the  clerk  of  the  Queen's  Bench, 
and  if  in  an  outer  county  to  the  deputy  olerk  of  the  crown. 

In  no  other  way  can  I  ondentand  the  peculiar  wording,  '*ae 
the  case  may  be." 

But  the  tariff  (section  161),  after  allowing  the  sheriff  94  for 
every  panel,  grand  or  petit  Jurors,  retuhied  to  any  general  pre- 
cept for  either  superior  or  inferior  courts,  proceeds  thus : 

«( For  copies  of  suoh  panel,  to  be  returned  to  the  offices  of  the 
Superior  Courts  of  Common  Law  at  Toronto,  each  $1." 

Now,  these  words  would  appear  to  intimate. that  a  oopy  of  every 
panel  for  Assises  and  Quarter  Sessions,  and'  County  Court  and 
Reoorder's  Court,  is  to  be  sent  to  the  Queen's  Bench  and  Com- 
mon Pleas  at  Toronto. 

It  is  not  easy  to  understand  the  objeet  of  the  Legislature  hi 
making  any  suoh  provirion  for  the  inferior  oourt  panels,  even  if 
cowddered  necessary  as  to  the  assise  panels. 

This  reading,  if  adopted  literally,  would  compel  the  sheriff,  on 
every  panel,  troat  whatever  court,  to  send  one  copy  (under  clause 
84)  to  the  elerk  of  the  peace,  and  one  to  each  of  the  superior 
courts,  or  three  oopies  of  each  paneL  But  the  only  fee  allowed  by 
the  tariff  for  copy  of  panel,  is  for  copies  to  be  returned  to  the 
offices  of  superior  courts  in  Toronto,  and  his  right  to  charge  any 
fee  whatever  must  depend  on  the  language  of  the  tariff. 

At  the  Assises  there  are  two  panels  for  grand  and  petit  jurorrs. 
Thus  he  would  seem  to  be  entitied  to  one  dollar  for  a  copy  of  eaeh 
for  the  Queen's  Bench  and  Common  Pleas  in  Toronto— $4  in  all. 

The  same  fees  for  copies  would  be  allowed  in  the  Quarter  Ses- 
rions and  County  Court  jury  panels,  as  there  would  be  three 
panels — ^tiius,  ux  oopies. 

As  the  aet  is  drawn,  I  hardly  see  any  oti&er  manner  in  which  I 
can  construe  it 
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Ex  PARTI  P0U8Bm  AND  TBB    Couar   OP   QlTARTBE    SKSSIOMS  Of 

TBI  COUNTT  OP   LaMBTOR. 


Clerks  i/tU  J^OM-^TJubrftu^TariyiMi 

onp  iv,  SBC  0,  Vf  10. 

'^I?!: J;J£*ij'"^?'.?*  P??*"  entltkKl  only  to  jmjmmt  fbr  one  genend 
qiurtorly  flwt«ni  of  all  ttmvieCioni  which  har*  takra  plaee  beftxre  any  Jm  tlw  or 
japtioM  or  hoforo  the  court  of  quartar  mmIuiic  and  not  to  wmmX  for  sMMmta 
retoriM  oC  the  coavlctions  bant  boibrc  aaeh  tadlTldnal  JqhOm  of  tlM  punnii  In 
flict  to  paymvQt  fcr  only  fcnr  lints  or  acbiHliilM  annually.  ■—-- 

JL  .  ?•  P*®?«^«»««^»«ia»Pwl  unaer  cee.  T8  of  the  Jniy  Act  fir  drafting  the 
paaid  from  the  Jury  %t.  are  not  to  be  enftrtiieiwl  Untaaoant  to  a «  tf^al 
•em  na  of  the  peace,"  m  aa  to  enUtle  derke  of  the  pMce  to  make  a  Sum 
toerefitr.  "^ 

'•J!?'*  •L'^ ^  *^ P^ ■"  *** cnUtled  to  diarge fat  lIHng ordeie  fixing  the 
!t^*^  Ptomof  Itosdinf  dlviatoD  ronna  or  Ibr  eommmilntlng  t^Mme  to 
the  cWke  or  thtf  muMCtiTe  coorta.  hut^oaly  fbr  ordwaof  mn  loo-  ammcliiB 
flzloff  or  mI^i^  the  limite  of  dlriiion  courte,  or  other  acta  of  the  ooortof 
qoarter  eimfooe. 

(■MtorVMrm,18«a) 
Chrittopher  Robingfm  In  Hilary  Term  last  obtained  a  rule  nut 
ealllDg  apon  th«  Court  of  Quarter  Sessions  in  and  for  the  conntj 
of  Lambton  to  shew  cause  why  a  writ  of  mandamuM  shonld  not 
isene,  eommanding  them  to  allow  the  following  charges  made  in 
Mr.  Ponsette's  aeoount  as  Clerk  of  the  Peace  : 

Drawing  np  qoarterlj  retarns  of  coiiTictioiis  ftroa  18  lisU 

of  jastioea,  for  each  list,  $1 |18  00 

Attending  special  sessions  of  justioes  to  draft  jurors  for 

September  sessions  » ^ 2  M 

Filing  order  for  the  times  and  places  of  holding  diTislon 

courts  in  the  month  of  June 0  08 

Entering  above  order  in  the  book  of  orders IJ!.ZZ      I  00 

Copy  for  ProTlncial  Secretary 1  00 

Copies  for  clerks  of  scTen  courts \[]Z      7  00 

-8.  A.  Harrium  shewed  cause,  contending— 1.  That  the  clerk  of 
the  peace  was  entitled  to  charge  only  for  one  general  return,  and 
not  for  a  separate  retnm  of  the  oopictions  of  each  magistrate,  as 
ehaiged.  2.  That  the  meeting  of  Juatloee  to  draft  jurors  is  not  a 
special  tesaions  within  the  meaning  of  the  tariff,  and  so  chanre 
therefor  properly  rejected.  8.  That  clerks  of  the  peace  hape 
nothing  whaterer  to  do  with  the  Umes  and  places  of  hoMinff 
duSlowed  "^  "^  "^  *"  ohiMrges  in  resp«)t  thereof  properly 

Ckriatopkmr  Rohkuom  supported  the  mle. 

The  statutes  referred  to  in  the  u«amenftnrt  aanaoned  in  the 
Judgment  of  the  conri.  ^^ 

HAOAwrr,  J— I  do  not  Ibel  any  reasciiable  doubt  as  to  the  eon- 
rtraetion  to  be  placed  on  oap.  124  ConaeUdated  BUtntes  Upper 

Spcry  jnelioe  of  the  pence  is  by  seotioii  1  bound  to  make  a 
return  of  «very  eonpirtieii  to  the  next  ensuing  geneml  qnarter 
MMions,  (aad  when  two  jostiees  act  the  return  is  to  be  Immediate) 
snd  he  is  also  to  make  retnm  of  monies  paid  to  him  thereon, 
which  return  the  cievk  of  the  peaee  is  to  file  with  the  records  of 
nia  office. 

Sec  4  enaots  thattbe  clerk  of  the  peaee  shall,  within  sepen  days 
after  a^ionrnment  of  the  quaHer  seesiona  publish  such  returns, 
and  also  fix  in  his  office  for  public  inspection  "  a  schedule  of  Uw 
returas  w  made  brsimb  jnaiioes^^^ 
sod  for  epcry  Mhodule  so  made  and  exhibited  by  the  nid  clerk  of 

•nd  of  the  qnarter  sessions  tQ  tranmit  to  the  Minister  of  finance. 

•  a  true  copy  of  all  such  returns  made  within  his  county/'  Cap. 
28  Consol.  Stats.  Canada,  see.  86,  directs  aU  clerks  of  the  peaoe 
iJLt?lp"i/''  ^*  Board  of  Bei^etration  and  Statistics,  in  triplicate; 
hsts  of  aU  oonpictionB  hud  before  either  courts  of  quarter  ^on^ 
or  before  indiptdual  magintrates  in  thmr  respeotipe  counties. 

Ji  hapc  no  doubt  that  the  act  «rst  cited  merely  contemplates  one 
general  schedule  to  be  periodically  prepared  by  the  clerk  of  the 
peace,  embracing  all  the  returns  made  by  the  jostiees  to  such 
period,  and  that  the  sum  of  $4  is  his  fixed  fee  therefor. 
186?  "•'•  ^^^^^^  to  the  Tariff  of  Fees  settled  by  the  judges  In 

»o.  67  of  that  tariff  allows  a  fee  of  $1  for  mnking  out  aad 


traoffiDittiog  to  the  Inspector  General  a  return  or  scbe  iule  of  all 
cooriotions  which  has  taken  place  before  any  justice  or  jostiees  or 
before  the  court,  each  list  $1. 

This,  I  think,  means  each  list  sent  by  bim,  as  directed  bj  the 
statute,  within  twenty  days  after  some  court  of  quarter  sesBions 
—in  fact  only  four  lists  or  schedules  annually. 

1  cannot  consider  the  proceedings  on  drafting  of  the  panel  from 
the  jury  list,  under  sec.  78  of  the  Jury  Law,  cap.  81  V.  C.  Cob. 
Stats.,  as  tantamount  to  *'a  special  sessions  of  the  peaoe."  The 
sheriff  Attends  according  to  public  notice  at  the  office  of  the  clerk 
of  the  peace,  and  in  presence  of  the  clerk  of  the  peaoe  and  any 
two  justices  proceeds  to  draft.  By  sec.  88  he  draws  a  ballot  aod 
declares  the  number,  whereupon  the  clerk  of  the  peace,  or  ooe  of 
the  justices  of  the  peace  present,  declares  the  number  alood,  aod 
by  sub-sec.  8  the  sheriff  marks  down  the  name  corresponding 
thereto,  aod,  when  all  is  done,  the  names  of  the  sheriff  or  depotj 
and  of  the  clerk  of  the  peaee  and  justices  present,  or  at  least  of 
two  of  them,  shall  be  entered  in  the  book  and  attested  bj  them,  &e. 

Nothing  herein  seems  to  indicate  the  acts  of  a  oourt,  nor  is  the 
clerk  of  the  peace  as  such  direeted  to  record  anything  as  the  act 
of  a  court. 

It  remains  to  consider  a  class  of  charges  made  by  Mr.  Pousette, 
such  as<-««  Filing  order  for  timee  and  places  for  holding  dipisioa 
courts  in  month  of  June ;  entering  that  order  in  thn  book  of  orders ; 
copy  for  Propincial  Secretary ;  and  eoplee  for  elerks  of  senn 
courts." 

The  point  In  dispute  eeema  to  stand  thus.  Aftor  eaeh  diririoe 
eourt  the  Judge  names  the  time  and  fhm  fbr  thu  ensuing  court, 
and  the  ebai^gee  are  all  made  in  reference  to  this.  The  issfie- 
trates  urge  that  unless  some  change  be  made  by  them  in  the  liaitB 
of  the  dirisioo  courts  the  chargee  are  improper. 

In  the  schedule  of  serpices  perfbrmable  by  the  clerk  of  the 
peace,  attached  to  chapter  120  Consol.  Statutes  Upper  Canada 
are  sepcral  items:—* 

•*  Making  up  books  and  orders  of  sessionfl  declnring  the  limits 
of  dirision  courts,  and  entering  the  times  and  pUces  of  holding 
the  courts." 

•«  Making  out  and  transmitting  copies  (with  letter)  to  the  elerk 
of  each  dirision  court  of  the  dipiuons  made  by  the  quarter 
sessions." 

**  Drawing  orders  of  sessions  for  altering  limits  of  dipiaion 
courts." 

•*  Making  out  and  transmitUng  oopiee  of  such  orden  to  the 
Gopemment" 

'*  Making  out  and  transmitting  copies  of  such  ordere  to  eaeh 
dirision  court  aiiected  by  the  alteration." 

The  items  in  the  tariff  of  1862,  Nos.  88,  89,  40,  41,  42,  48, 
firing  fees  for  such  8errioes»  describe  them  exaotlp  as  in  the 
statute. 

I  am  of  opinion  that  these  charges  refer  to  the  cases  of  fixing 
or  altering  the  limits  of  dirision  courts  by  the  court  of  quarter 
sessions,  under  the  authority  posted  in  them  by  cap.  19  U.  C. 
Consolidated  Statutes  known  as  the  Dirision  Courts  Act 

Sec.  8  gipes  the  power,  and  sec.  15  directs  the  clerk  of  the  peace 
to  record  the  dirisions  declared  And  appointed,  and  the  time  aod 
place  of  holding  the  courts,  and  the  alterations  fh>m  time  to  time 
made  therein,  and  he  shall  forthwith  transmit  to  the  Qopernment 
a  copy  of  the  record. 

Sec.  6  directs  that  a  court  be  held  in  each  diplaion  once  in  cpery 
two  months,  or  oftener,  in  the  discreUon  of  the  judge,  aod  the 
judge  may  appoint  and  Arom  time  to  time  alter  the  times  and 
plsoes  within  such  dipidions,  when  and  at  which  such  courts  shall 
be  holden. 

I  cannot  bcHcpe  that  the  legislature  intended  to  impose  the  duty 
on  the  clerk  of  the  peace  of  notiQring  the  Prorincial  Secretary  ftod 
each  of  the  scpen  clerks  of  dirision  courts  cpcry  two  months  of 
the  days  appointed  by  the  judges  fbr  holding  the  ensuing  courts. 

It  seems  to  me  his  duty  is  confined  to  recording  and  notifyiog 
to  the  Gopemment  and  to  the  different  clerks  epciy  act  done  by 
by  the  court  of  quarter  sessions,  under  the  authority  of  the  statute^ 
as  to  the  arranging,  fixing  or  altering  the  limiu  of  the  different 
courts. 

Both  statute  and  tariff  seem  to  me  clearly  so  to  indicate. 

It  is  quite  true  thnt  in  tiie  list  of  eerpices  nttaehed  to  tiie  statute 
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there  are  the  words— <<  MakiDg  up  hooks  and  orders^  of  sessions, 
deolaring  the  limits  of  the  diYisioa  courts,  and  entering  the  timet 
and  place*  of  holding  the  conrts,"  and  the  tariff  adopts  the  same 
words;  and  sec.  16  of  Division  Court  Act,  already  cited,  directs 
him  to  record  the  divisions  declared  and  appointed,  and  the  Umes 
and  places  of  holding  the  courts.  But  we  cannot,  I  think,  avoid 
the  conclusion,  that  to  eotitle  him  to  do  the  work  and  charge 
therefor  the  fees  prescribed  bj  the  Uriff,  he  must  shew  that  the 
appointments  or  orders  for  times  and  places  of  holding  the  courts, 
which  he  sends  to  the  GoTemmeat  and  the  different  clerks,  are 
orders  or  acts  of  the  court  of  quarter  sessions. 
This  he  cannot  do,  and  I  think  he  must  therefore  fail. 

Per  cur. — Bule  discharged  without  costs. 


Rbgira.  t.  Shuttlkwoetb. 


Obo  W.  wu  hrooght  twfore  mftglitratM  la  the  coctody  of  d«linidant,  a  eon- 
fttabU,  to  uiairer  a  eharira  ofmlsdMnwoor,  «nd  after  wItiMnai  had  been  exam* 
Ined  he  was  verballj  ntmaoded  naUl  the  next  daj.  Being  then  broosht  np 
again,  and  the  examination  concladed.  the  jnetloee  deeidud  to  take  ball  and 
■and  thecaM  totheaMrisea.  Heaald  he  eonid  get  ball  tfhe  had  time  to  vend  f<ir  them 
and  the  juetkoei  verbally  remanded  him  till  the  MIuwhigdMr,  tdUngdebndant 
to  bring  him  np  then  to  be  committed  or  haUed.  On  ttat  dey  defenrtint 
nagUgtintlj  permitt«d  him  to  eecape,  tor  which  he  wae  oonvicted. 
BdiL  that  W.  wai  In  eaetndj  undor  the  original  warrant,  and  the  matter  atlll 
'  pending  before  the  magUtratea,  nntil  finally  diepoaed  of  by  commltmant  to 
custody  or  dieeharge  9n  baU;  and  that  the  eoDvlctlon  was  proper. 

CuMtHAL  Cass  RnsftVBD. 

At  the  Court  of  Ojer  and  Terminer  and  General  Gaol  Delivery 
for  the  county  of  Oxford,  begun  and  holden  in  the  town  of  Wood- 
stock, on  Tuesday,  the  twenty-Orst  day  of  October,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  t^izty-two,  and  continued 
by  adjournment  until  Saturday,  the  twenty-fifth  day  of  the  same 
month,  James  Shuttle worlh,  a  constable  of  the  said  county,  was 
indicted,  tried,  and  convicted  by  a  jury  of  his  country  of  a 
misdemeanour,  inpermitting  one  Jesse  Williams  Woodward,charged 
with  commitUog  a  iltpe  on  one  Ellen  Jane  Carrol,  to  escape  from 
his  custody  as  such  constable,  after  having  been  oommitt^  to  his 
custody  to  be  safely  kept  for  further  examination. 

Prom  the  evidence  given  at  the  trial,  it  appeared  tliat  Woodward 
was  on  Thursday,  the  twenty-first  day  of  August,  1862,  brought 
before  two  of  the  justices  of  the  peaoe  for  the  county  of  Norfolk, 
under  the  said  charge,  on  a  warrant  ibsued  by  one  of  the  justices ; 
that  an  examination  of  witnesses  was  had  on  that  day,  aad  Wood- 
ward was  verbally  remanded  to  the  custody  of  the  defendant  until 
the  next  day,  then  to  be  brought  before  them  for  further  exami- 
nation. 

On  the  next  day,  Friday,  the  twenty-second  day  of  August,  the 
defendnnt  brought  Woodward  before  them,  and  having  finished  the 
examination  of  the  witoesses  on  that  day,  the  justices  concluded  to 
admit  Woodward  to  bail,  and  to  send  the  matter  to  the  assises. 

Tho  prisoner  stated  he  could  procure  bail  if  be  had  time  to  send 
for  them,  and  the  justices  informed  him  that  they  would  remand 
him  for  a  day,  and  if  the  bail  arrived  in  the  meantime  they  would 
Uke  it  {  and  the  defendant  was  verbally  directed  to  briog  Woodward 
before  them  the  next  day,  to  be  committed  or  bailed  as  they  thought 
ilt.  The  next  day  Woodward  escaped  from  defendant's  custody, 
and  was  not  brought  before  the  justices ;  he  escaped  by  defendant's 
negligence. 

On  the  trial  the  defendant's  counsel  olu<icted : 

1.  That  Woodward  was  in  the  custody  of  the  defendant  only 
for  the  purpose  of  enabling  him  to  procure  bail,  he  having  been 
remanded  to  defendant's  custody  by  the  magisitrates  to  enable 
them  either  to  bail  him,  if  l^e  could  procure  bail,  or  commit  him 
if  he  cottld  not  obtain  bail :  that  such  remanding  being  illegal, 
defendant  was  not  bound  to  deUin  Woodward,  and  he  could  not 
therefore  be  legally  convicted  of  a  misdemeanour  for  hts  escape. 

2.  That  the  allegations  in  the  first  count  of  the  indictment  are, 
that  the  defendant  arrested  Woodward  on  the  charge  of  rape,  and 
brought  him  before  the  justices,  and  that  they  remanded  him  to 
defendant's  custody  for  twenty-four  hours,  and  that  he  escaped 
whilst  defeniant  had  him  in  custody  under  such  remand :  that 
the  evidence  shewed  that  Woodward  was  really  in  custody  on  a 
second  verbal  remand,  for  the  purpose  of  enabling  him  to  procure 


bail,  and  therefore  he  was  not  in  custody  as  alleged  in  the  indict- 
ment ;  and  that  there  being  a  variance,  he  onght  to  be  acquitted. 
And  farther,  that  he  was  In  custody  under  the  second  Tcrbal 
instructions  to  enable  him  to  procure  bail  after  the  justices  had 
decided  to  commit  him  for  trial :  that  such  last  instructions  were 
illegal  and  not  justified  by  the  statute,  and  therefore  defendant 
could  not  be  properly  convicted  of  an  eecape  as  Woodward  was  not 
legally  In  his  custody. 

It  was  left  to  the  jury  to  say,  as  a  piatter  of  fact,  if  defendant 
negl*gs&tly  allowed  Woodward  to  escape,  and  they  found  him 
guilty. 

In  consequenoe  of  the  objections  raised,  the  court,  in  the  exercise 
of  its  discretion  under  the  statute,  reserved  the  question  if  defen- 
dant could  be  properly  convicted,  on  the  oljectlons  taken,  and  on 
the  evidence,  for  the  oonsideraUon  of  the  justices  of  lier  M^esty's 
Court  of  Queen's  Bench  for  Upper  Canada,  and  postponed  tho 
judgment  on  the  conviction  until  such  question  shall  have  been 
considered  and  decided,  which  said  question  is  hereby  referred  to 
the  consideration  of  the  said  Court  of  Queen's  Bench. 

It  was  held  that  the  second  count  of  the  indictment  could  not 
be  sustained,  and  the  defendant  was  bound  over  to  appear  at  tba 
next  sittings  of  the  Court  of  Oyer  ond  Terminer  and  Generid 
Gaol  Deliveiy  for  the  County  of  Oxford,  to  receive  judgment. 
The  Indictment  and  copy  of  the  evidence  at  the  trial  are  herewith. 

All  of  which  is  hereby  certified  to  the  Court  of  Queen's  Bench 
aforesaid,  pursuant  to  the  statute  in  that  behalf. 

W.  B.  RlOBAlM, 

iVirfrfiiiy  Jmim  at  the  nfarttaid  tJtttmm  ^fkg  €kmH^Oj^ 
and  TumUner  and  GmeralOo/U  Dttnerjf, 

W.  B.  Burnt  for  the  Crown,  cited  Bums'  Justice,  titles  '« Arrest*' 
and  •«  Warrant;"  WrtgKt  v.  C<mrt,  4  a  ft  C.  696 ;  Hale  P.  C,  vol* 
ti.,  p.  120;  Arahbold'a  Snowden's  HagistratMi' Assistant,  4th  ed. 
p.  78. 

/>.  O,  Miller^  for  defendant,  cited  Consol.  Stats.  C,  ch.  102, 
sees.  26,  40,  48 ;  Rez  v.  Fdl,  1  Salk,  272 ;  RnsseU  on  Crimes, 
vol.  i.,  p.  428. 

Haoastt,  J.— The  first  count  in  substanoe  alleges  that  defendant 
being  a  constable,  Ac,  bronght  obo  Woodward  tMlbre  the  Justices, 
and  he  was  then  charged  on  oath  with  felony,  and  the  justices 
duly  adjourned  the  examination,  and  remanded  the  prisoner  from 
2 1  St  of  August  to  the  22od  of  August,  (being  under  three  days,) 
and  verbally  ordered  defendant  to  keep  the  prisoner  in  custody, 
and  Imve  him  before  them  on  the  22od  ot  Angnst,  and  that  the 
defendant  so  having  him  in  onstody  negUgently  penaitted  him  tn 


The  second  oount  alleges  that  Woodward  was  eliargad  on  oaHi 
with  felony,  and  a  warrant  dnly  delivered  to  defendant,  a  constable, 
to  apprehend  and  bring  him  before  jimtioas;  that  he  arrested  and 
had  him  in  custody,  and  allowed  a  negligent  eeoape. 

The  facts  were,  that  being  brought  up  on  the  2lst  of  August, 
the  justices  adjoomed  to  next  day,  remanding  the  prisoner.  On 
the  22nd  the  examination  was  resumed,  and  the  justices  aanouneed 
that  they  had  resolved  to  send  him  to  the  assises,  bat  would  take 
bail.  The  prisoner  asked  for  time  to  send  for  bail.  They  agreed 
to  remand  him  to  next  day  for  that  purpose,  and  he  eooaped  boforo 
being  brought  up  next  day  on  the  remand. 

My  very  strong  impression  is,  that  the  defenee  urged  is  not 
open  to  the  defendant,  if  the  fhcts  be  sufficiently  statsd. 

It  appears  to  me  that  the  prisoner  was  in  custody  on  the  original 
warrant  till  finally  Asposed  of,  by  either  eommitment  for  trial  or 
discfiarge  on  bail.  Till  disposed  of  finally  by  the  justices,  I  think 
the  custody  on  the  warrant  continues.  The  form  of  warrant  given 
by  oar  statute  is  to  apprehend  and  bring  befbro  the  said  justices, 
Ilo.,  **to  aaswor  onto  tho  said  oharge,  and  to  be  fturtber  dealt 
with  aeoording  to  law."  I  thevefsro  do  not  see  why  the  seeoncl 
oonnt  should  not  support  a  oeaviotion.  Wa  have  not  to  deal  witH 
any  question  as  to  an  illegal  remand  for  a  longer  period  tlmn  tlit 
statute  allows. 

Mor  oan  I  aooede  to  eoansel's  argnment,  that  as  the  erideney 
was  Ailly  taken  and  the  justices  had  made  np  their  minds  to  send 
him  to  the  assises  if  he  oonld  not  obtain  bail,  an  adjournment  for 
a  day  at  the  prisoner's  instance,  and  for  his  accommodation,  to 
enable  him  to  send  for  bail,  ren4sred  the  onstody  illogal,  so  that 
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the  prisoner  ooald  Uwfally  escape  bj  force  if  neoessAry ;  and  it 
may  well  be  doubted  if  defendant  can  jostify  a  negligent  escape  on 
any  snoh  presumed  illegality.  See  Rex  t.  Fell,  (1  Ld.  Baym.  424.) 
It  would  be  throwing  a  needless  difficulty  in  the  way  of  administering 
justice  so  to  hold.  Till  the  final  decision  of  commitment  to  gaol 
or  discharge  on  bail,  I  think  the  matter  may  fiurly  be  considered 
as  still  pending  before  the  justices. 

The  only  difficulty  I  feel  is  as  to  the  counts.  If  I  cannot  refer 
to  the  second  count,  the  first  may  seem  not  to  meet  the  facts  exactly 
as  they  occurred.  In  that  count  only  one  remand  is  alleged,  while 
two  remands  or  adjournments  took  place.  Unless  we  may  consider 
the  last  day's  delay  simply  as  a  continuance  of  the  custody,  as  if 
the  constable,  instead  of  a  formal  remand,  kept  the  prisoner,  as  it 
were,  all  the  time  before  the  justices  awaiting  their  decision, 
which  dependtd  on  the  success  or  failure  of  the  attempt  to  procure 
bail. 

The  Terdict  is  general,  and  the  only  question  of  fact  left  to  the 
jury  was,  whether  defendant  negligently  allowed  Woodward  to 
escape,  not  depending  on  the  particular  form  of  the  charge  in  either 
of  the  counts. 

That  he  remains  in  custody  under  the  original  warrant,  I  refer 
to  Bums'  Justice,  toI.  tL,  p.  868 :  *'  And  when  he  hath  brought 
him  to  the  justice,  yet  he  is  in  law  still  in  his  custody,  till  the 
justice  discharge,  or  bail,  or  commit  him,"  referring  to  2  Hale, 
120,  where  it  is  said :  **  When  he  hath  brought  him  to  the  justice, 
yet  he  is  in  law  still  in  his  custody  till  either  the  justice  discharge 
or  bail  him,  or  till  he  be  actually  6bmmitted  to  the  gaol  by  warrant 
of  the  justice." 

Per  ear, — Confiction  affirmed. 


Mtbrs  y.  CuBnia. 


Mmdu^   JSMmct  qf  fMiUif'^JNh  r^fimd-^tkHeral  lad  duaroda^Ltofot  to 

appeaL 

SMt  thftt  la  an  action  tar  dandar,  erUvace  of  pltlntiff 'a  fsnonl  bad  dumetar 
preTiouB  to  tho  ipeaking  of  tho  words,  Im  not  ndmiBalble,  OTon  in  mitigation  of 


SSdd  iUmt,  that  when  evIdAneo  offerad  at  a  triai  and  r^eetad,  affaota  only  tha 
amount  of  damagea.  and  tha  amount  of  damagaa  asMaaed  is  small,  the  court  In 
tha  azarolae  of  the  diMratlon  Taatad  In  It  by  tha  Brror  and  Appeal  Aei  (Oon.  Btat. 
U.  G.  cap.  la^  i.  24,)  wlU  rafaaa  laara  to  appeal. 

[BastarTerm,186a.] 

This  was  an  action  for  slander,  tried  before  Biohasds,  J.,  at 
the  last  assisee  for  the  county  of  Lambton. 

The  declaration  contained  four  eounts.  The  first,  was  for 
fiblsely  and  malidoosly  speaking  the  woids  **  Myers  stole  James' 
four  barrows  and  took  them  to  the  Oil  Springs  and  sold  them.'* 
The  second,  was  for  the  use  of  the  words  **  As  soon  as  Andrew 
Clinton  comes  home  I  will  put  Myers  through  for  stealing  James* 
bogs,  &c."  The  third,  was  for  the  use  of  the  words  «*  Myers  stole 
James'^hogs  and  took  them  to  the  Oil  Springs  and  sold  them,  and 
left  him  with  only  two  little  pigs."  The  fourth,  was  for  the  use 
of  the  words  "  If  Myers  took  James  np  he  would  miss  it,  for  I 
belicTe  it  was  Myers  and  Bueben  Booth,  and  nobody  else,  that 
took  James*  hogs." 

The  only  plea  on  the  reeord  was  not  guilty. 

The  defendant  offered  CTidence  of  plaintiff's  general  bad  cha- 
racter proTions  to  the  speaking  of  the  words  in  mitigation  of 
damages,  but  the  learned  judge  rejected  it. 

The  jury  found  a  verdiet  for  plaintiff  $16  damages. 

M.  A,  JBarritan  moyed  for  a  rule  nitt,  calling  upon  plaintiff  to 
shew  cause  why  the  yerdict  should  not  be  set  aside,  and  a  new 
trial  had  between  the  parties,  upon  the  gro^d  of  misdirectioa 
and  rejection  of  eyiden^e.  He  cited  Tay.  St.  2nd  edn.,  pp. -814 
and  816 ;  Bell  t.  J^arker,  11  Ir.  Com.  U  Btp.  418, 

Hagabtt,  J. — In  this  case  we  refiise  the  rule.  Though  there 
are  dicta  in  text  books  to  shew  that  eridenee  suck  as  tendered  at 
the  trial  was  admissible,  we  think  the  weight  of  aathority  is 
against  the  reception  of  such  eyidenee  in  an  .aotion  for  lib^  or 
slander. 

WUton^  J.,  concurred. 

Per  C/ur.— Rule  leftised. 

R,  A.  ffarriaon  then,  pursuant  to  s.  24  of  the  Brror  and  Appeal 
Act,  (Con.  Stat.  U.  C.  cap.  18,)  applied  for  leave  to  appeal,  sub- 
itaitting  as  the  matter  complained  of  was  misdirection,  the  court 


should  grant  the  leaye  asked,  although  the  damages  assessed  wert 

small. 

"Wilson,  J.,  on  a  subsequent  day,  said  that  as  the  evideDce 
offered  affected  only  the  amount  of  damages,  and  as  the  damages 
were  only  f  16,  the  court  had  come  to  the  conclusion  in  the  exer- 
cise of  the  discretion  vested  in  the  court  by  the  Error  and  Appeal 
Acty  to  refuse  leaye  to  appeal. 

Per  Cur. — Leaye  reftised. 


COMMON  PLBA8. 


( JKgwrtef  5y  K.  0.  Joins,  Sbq.,  BarrOter^taw,  RtpoffUr  to  Oa  Chvl) 
Bishop  Of  TonoHTO  y.  Gastwbll. 

^tdtmtml—TttMcr^tm    OmtegWMt  ^  right  of  mtry. 

Tha  elaimant  aat  up  titia  undar  daad  fhnn  patantea  of  tba  Crown,  dated  l«k 
Maieh,  1842.    Tha  dafeadant  alaiinad  91  yam  poanaiiDn. 

It  waa  provad  lir  tha  dalraaa  that  dafeodaat  and  hia  ftthar  had  woihad  aa  iht 
lot  In  qnastfon  ainca  188S;  that  thaj  pat  up  a  honaa  on  tha  lot  la  IMO  or  '41; 
that  prarlotialy  thaj  had  haen  in  poaaaaalon.  and  clalmad  It  aa  daCHMbntl  laa4. 
It  waa  a  wild  lot  whan  they  took  poaaawlon  thereof:  defendant*8ftth»rboiigkt 
tt  at  a  govanunant  aale  at  Hamilton,  atating  ha  honght  itibr  hla  bob. 

In  replj,  a  latter  waa  promd  fiom  the  defendant  to  T.  a  dated  22nd  May,  1836, 
to  which  he  atated  he  would  not  leaae  or  leate  the  land  In  qneaOon  vatil  lia 
waa  paid  fbr  hia  hnproramenta,  oomptalnlng  of  the  Talne  pot  upon  the  lot 

It  waa  prorad  T.  0.  waa  aariatantaaeretary  of  the  Chnreh  Bocietj,  and  had  dm 
died.    Alao,  that  plaintUf  flrat  knew  the  defimdant  was  in  poasearfon  Id  1845. 

The  jury  Ibnnd  fbr  the  defendant  On  motion  flbr  new  trial,  Aefd,  that  the  defen- 
dant, heing  ta  liumasaiuu  at  tha  date  of  tha  daad  to  tha  pkdntin;  (Wik  Maich* 
1842,)nothlng  passed  to  tha  nlalatiflr  by  that  dead,  as  the  afeatnte of  thh  pn>- 
Tlnea,  Oon.  Stat.  U.  0.,  aathorlalag  the  oonTayanea  of  a  right  of  entry,  «•■  set 
than  naaaad. 

'^  [M.T.,26Tk.] 

Ejectment  for  the  northerly  half  of  lot  No.  14.  8rd  conceasion  of 
PuBlinch.  Writ  issued  24th  of  February,  1859.  Defence  for 
the  whole.  The  elaimant  set  up  title  under  a  deed  from  theBeT- 
erend  George  Mortimer,  dated  the  16th  of  March,  1842.  The 
defendant  claimed  by  twenty  years*  possession  before  the  eom- 
meocement  of  this  suit. 

The  case  was  tried  at  Guelph,  in  Noyember,  1862,  before 
Richards,  J.  It  appeared  that  on  the  2Srd  Noyember,  1886,  the 
Crown,  by  letters  patent,  granted  this  half  lot  to  the  Rey.  George 
Mortimer  in  fee.  And  by  deed  dated  the  16th  of  March,  1842,  the 
grantee  conyeyed  the  same  in  fee  to  the  claimant,  in  trust  as  an 
endowment  for  the  '*See  of  Toronto,''  and  for  the  benefit, 
maintenance,  and  support  of  the  bishop  of  such  see  for  the  time 
being,  and  his  successors  in  office  for  oyer. 

On  the  defence  it  was  preyed  by  a  witness  that  be  hnew  defend- 
ant and  his  father  since  April,  1888.  That  the  fkther  lired  on  lot 
No.  18,  and  the  defendant  on  No.  14,  and  that  they  chopped,  logged, 
built  bouses  and  bams  oyer  since  he  could  remember ;  that  be 
first  saw  them  working  on  the  premises  in  question  in  1884 ;  that 
it  was  about  21  or  22  years  ago,  le'ss  or  more,  since  they  pat  a 
house  on  the  premises ;  they  had  16  or  20  acres  cleared.  I>efeD' 
dant  and  his  father  were  in  possession  claiming  it  before  HaX  as 
defendant's  land.  There  are  now  60  or  60  acres  cleared  and  a 
house  and  barn  on  it  It  was  a  wild  lot  when  they  first  took 
possession.  Defendant  bought  it  at  an  auction  sale  at  Hamilton. 
This  witness  nerer  heard  of  any  other  title  than  that  got  tlroogh 
the  aale  at  Hamilton.  Another  witness  swore  that  defeodao^a 
father  made  improyements  on  lot  No.  14,  to  the  best  of  biB 
knowledge  as  much  as  26  years  ago,  and  put  up  the  house  orer 
22  years  ago.  That  the  defendant  was  in  possession  ever  sinoe 
anything  was  done  upon  the  place.  He  got  it  from  his  father,  who 
said  he  had  bought  it  for  his  son.  It  was  unimproyed  when  thej 
went  there.  Two  other  witnesses  preyed  to  the  same  effec^ 
carrying  the  building  of  the  house  back  to  26  or  26  years ;  and 
one  of  them  said  he  was  at  Hamilton  when  tlie  defendant's  father 
bought  the  rig^t,  aa  the  witness  understood  at  Hamilton. 

In  reply,  a  letter  written  by  defendant  to  Mr.  T.  Chaopiont 
dated  the  22nd  of  August  1846,  was  preyed  and  put  in,  in  which 
the  defendant  expressed  his  desire  to  know  whether  be  eball 
hare  a  deed  to  get  from  the  proper  authorities  in  course  of  time, 
<Mn  case  he  takes  a  lease,"  and  proceeding,  •<  As  eyery  other  settler 
Is  at  present  settling  about  their  land  I  would  wish  to  do  so  in 
like  manner,  as  I  am  still  improying  on  it  I  should  ^^^^^ 
know  for  what?  but  I  do  not  intend  to  lease  it  or  leaye  it  until  l 
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am  paid  for  my  improYemento,  if  I  do  not  get  this  liberty  aooh  m 
the  settlers  of  the  township."  The  letter  goes  on  to  complain  of 
the  Talae  set  upon  the  lot,  and  requesting  an  early  answer.  It 
was  proved  that  Mr.  Champion  was  at  that  time  assistant-secretary 
of  the  Church  Society,  and  was  since  dead.  Mr.  Saunders,  the 
elerk  of  the  peace,  proved  that  a  note  shown  to  him,  dated  the 
18th  of  December,  1846,  was  written  and  given  by  him  to 
defendant    It  was  as  follows : 

**  Sir, — The  bearer,  Patrick  Ctntwell,  is  the  person  Hying  on 
Idt  No.  14,  8rd  concession  Puslinch  township,  (the  north  half,) 
about  which  I  wrote  to  yon  on  the  2ad  instant  He  is  about  to 
go  to  Toronto  and  will  see  you  there  respecting  said  lot  I  can 
recommend  him  as  a  trusty  person."  Signed,  &0.,  and  addressed 
to  Thomas  Champion,  &c.  An  entry  was  also  proved  in  a  book 
kept  for  the  Church  Society :  "  Cash  due  to  sundries,  to  lands,  P. 
Cantwell,  on  account  of  north  half  of  No.  18,  in  the  8rd  conces- 
sion Puslinch,  15s.*'  This  was  proved  to  be  the  book  in  which 
Mr.  Champion  made  his  first  entries.  The  same  charge  was 
carried  through  the  books.  The  society  did  not  own  No.  18,  but 
14,  in  the  8rd  concession,  Puslinch.  A  witness  proved  that  he 
called  on  defendant  in  1856,  and  in  1858,  about  it;  and  that  he 
did  not  then  claim  the  land  as  proprietor.  The  plaintiff  firet 
knew  the  defendant  was  in  possession  in  1845. 

The  learned  judge  asked  the  Jury  to  say  whether  at  the  time 
the  conveyance  was  made  to  the  plaintiff  (16th  March,  1842)  the 
defendant,  or  those  under  whom  he  claims,  were  in  the  actual 
possession  of  this  lot  claiming  to  be  owner,  or  at  all  events, 
claiming  the  right  to  maintain  possession  of  the  land.  If  the 
jury  were  satisfied  that  the  defendant>ntered  as  a  purchaser  from 
the  Crown,  and  the  Crown  afterwards  granted  to  the  party  under 
whom  the  plaintiff  claims,  the  title  and  the  possession  would  be 
in  harmony  with  each  other.  That  the  land  being  wild  land,  and 
no  knowledge  of  the' defendant  being  in  possession  being  brought 
home  to  the  plaintiff  earlier  than  1845,  the  Statute  of  Limitations 
would  not  affect  the  right  to  recover. 

The  jury  found  for  defendant 

In  Michaelmas  Term  O^llt  Q-C.^  obtained  a  rule  nm  for  anew 
trial  without  costs,  the  verdict  being  contrary  to  law  and  evidence, 
and  the  learned  judge's  charge. 

if.  C.  Cameron  shewed  oause.  He  contended  that  under  the 
sUtute  H.  VIII.,  (the  Statute  of  Bracery,)  the  defendant  being  in 
possession  claiming  as  owner,  nothing  passed  to  the  plaintiff  by 
the  deed  of  16th  November,  1842,  as  the  statute  of  the  province 
which  authorised  the  conveying  of  a  right  of  entry  was  not  then 
passed.  He  cited  Dot  Dunn  v.  McLean^  1  U.  C.  Q.  B.  161 ;  Dot 
Bontery,  Saoagt  5  U.  C.  Q.  B.  228;  Z>of  Peterton  v.  Cfronk,  6  U. 
C.  Q.  B.  135;  Doe  Beckett  v.  Nightingale,  5  U.  C.  Q.  B  518 ;  Doe 
Clark  V.  Mclnnie,  6  U.  C.  Q.  B.  28;  Doe  Simpeon  v.  Mollog,  6  U. 
C.  Q.  B.  802. 

Oalt,  Q.  C,  contra,  referred  to  Bennt  qui  tarn  v.  Eddk,  2  U.  C 
Q.  B.  286.  He  also  contended  that  under  the  act  respecting 
limitations  of  actions  and  suits  relating  to  real  property.  Con.  Stat. 
U.  C,  ch.  88,  sec.  8,  which  was  first  passed  in  1884,  the  statute 
of  H.  VIII.  would  not  apply,  unless  the  true  owner  had  notice 
that  the  land  was  in  the  actual  possession  of  another  person. 

Drapkb,  C.  J.— The  statute  of  82nd  H.  VIII.,  ch.  9,  has  been 
repeatedly  held  from  very  early  times  to  have  been  only  in 
a^noAnee  of  common  law.  The  section  of  our  statute  of  1884, 
to  which  Mr.  Gait  refers,  extends  only  to  preventing  the  lapse  of 
twenty  years  being  a  bar  to  an  action  to  recover  any  land  or  rent 
under  certain  specified  circumstances.  It  cannot  be  construed  to 
give  effect  to  conveyances  of  land»  which  at  common  law  and  under 
the  statute  H.  VIII.  were  void. 

The  principle  contended  for  on  the  part  of  the  defendant  is  too 
well  established  to  be  questioned,  until  the  statute  was  passed 
which  legalised  the  conveyance  of  a  mere  right  of  entry  into  and 
upon  lands  whether  immediate  or  future,  vested  or  contingent 
Till  th^n  the  law  was  settled  that  while  one  person  was  in  aotoal 
and  exclusive  possession  of  land  which  he  claimed  as  his  own, 
another,  though  the  true  titie  might  be  Tested  in  him,  could  not 
make  a  oonyeyance  of  property  so  held  adversely  to  him,  which 
would  have  the  effect  of  passing  the  fee.  The  possession  must 
oert^nly  be  adverse  in  its  character.  If  the  defendant  in  this 
case  claimed  by  any  privity  with  the  plaintiff,  or  had  aoknowledged 


him  to  be  the  owner;  still  more  if  he  admits  his  seisin,  th^n  the 
principle  does  not  apply ;  and  if  the  defendant  had  entered  under 
a  contract  to  purchase,  or  as  a  tenant  under  the  Rev.  O.  Mortimer, 
he  could  not  dispute  his  titie  or  right  to  convey.  But  the  evidence 
very  clearly  shows  that  he  or  his  father  took  possession  before  the 
grant  to  Mr.  Mortimer  claiming  independentiy  of  every  one 
except  the  Crown.  For  all  that  appears,  they  were  intruders  upon 
Crown  lands,  and  continued  to  be  in  possession  as  such  intruder! 
when  the  Crown  patent  issued.  Then  as  to  the  grantee,  the 
defendant  was  in  adverse  possession.  There  waa,  however,  some 
eridenoe  of  letters  and  acts  from  which,  had  the  jury  found  an 
acknowledgment  of  the  plaintiff's  title  and  right  to  possession,  and 
found  thereupon  a  yerdict  for  tiie  plaintiff,  it  may  be  question* 
able  whether  we  should  have  disturbed  it  But  that  evidence  was 
left  to  the  jury,  and  with  a  direction  of  which  the  plaintiff's 
counsel  does  not  and  could  not  with  reason  complain.* 

Looking  at  the  length  of  the  defendant's  possession — at  the 
extent  and  value  of  his  improvementB*-at  the  lapse  of  time  since 
it  was  known,  the  defendant  was  in  occupation  until  the  action 
was  brought,  while  the  defendant's  letter  of  1846,  showing  ^  it 
does  a  oonsoiousnees  of  the  weakness  of  bis  own  titie,  yet  oontuns 
a  refusal  to  aooept  a  lease,  or  to  give  up  possession  unless  on  hii 
own  terms,  I  am  not  surprised  that  the  jury  leaned  strongly  on 
the  defendant's  side,  putting  on  any  doubtful  circumstances  a 
oonstruotion  in  his  favour.  And  I  should  anticipate  that  in  the 
event  of  another  trial  the  same  result  would  follow.  I  do  not  think 
under  such  circumstanoes  it  would  be  a  sound  exercise  of  diaore* 
tion  to  grant  a  new  trial. 

Bale  discharged. 

Fraskb  t.  Hiokkak. 

BaUwip  Oaumt  OnudUdaticn  Ad^BaOway  Omuwiiy*  AocfcMdart  f^-lMMg 
for  ammat  of  unpaid  etoek^MxeeuUon  againA  oomjpamv-^Retum  ^  «  miBa 
ftono." 

DecUrallon,  under  Railway  Olaiiwt  OooaoUdatlon  Aet  anInBt  dflfcndaat  as  a 
shareholder  of  the  Port  Hope.  Ltndny,  *  Bffarerton  Railway  Company,  Mttlng 
oat  the  Reeovery  of  a  Jodgment  agataist  aald  railway  company ;  retoni  of  writ 
**  fftuUa  tena;**  that  the  deCuuUnt  hold* 26  aharei  of  etook  In  eatd company  oa- 

pdd. 

Plwi8.-~1.  Never  Indebted.  8.  Never^ae  or  ie  a  eharebolder  la  add  company. 
On  the  trial,  among  other  thlnge,  plalntUT  proved  a  Jodgment  agafnet  the 
eompaoy  Ibr  £9000 ;  that  ajt/o*  ^^  been  Imoed  and  returned  **  ftvOa  htma ;" 
alMthatdefendaot  had  signed  the  stock-book  of  company  ttx  26  sharasaod 
paid  24  per  cent,  £6  6t. 

The  jury  haTlng  foand  for  plaiatUi;  on  motion  fer  noasalt,  on  several  grooads, 
among  them  that  on  the  trial  It  appeased  that  the  words  **■  twenty-flTe**  had 
boen  written  over  the  word  '*  ten/*  oppoetto  the  defiindant's  name,  and  that  the 
alteration  ehoald  be  soooonted  fbr.  Aleo  Othly,  that  the  eontraet  under  whkh 
plaintiff  reeovmd  his  jodgment  was  Illegal,  b«lng  tor  a  loaa  et  a  nsortoae  rate 
of  iateiwst.  HM.  that  the  first  ol^jectlon  was  rebutted  by  the  fiwU  proved  at 
the  trial,  as  the  dofnodant  had  paid  the  sum,  CO  6s.  belog  the  eorrect  sum  to 
be  paid  on  the  the  flr^  call  on  his  Hhans  of  £10  ea  'h,  being  2|  per  cent  And 
as  to  the  ninth  otdeettoa.  Aefd.  that  if  detadant  wished  to  Imp  ash  the  plain* 
tllTsia  Igmeot  ea  the  gronnds  of  (hHid  or  coUosIob,  he  should  have  raised  the 
de&uee  by  his  plea.  ^    ^      ,^^       ^       „^      ^  ^ 

AmM^,  **  that  the  eonrt  wilt  Intend  the  Jod((ment  to  be  right  and  well  ftoaded 
In  alt  respects,  untU  the  oontrarv  be^hawa." 

The  several  grounds  taken,  on  motion  for  nonsuit,  not  above  referred  to^  have 
been  decided  by  previous  easee  In  this  and  the  Oonrt  of  Qneen*s  Bench,  as  by 
reference  below  will  appear. 

The  plaintiff  declared  under  the  Railway  Clauses  Consolidfttion 
Act,  again8t  the  defendant  as  a  shareholder  of  the  Port  Hope, 
Lindsay  &  Beaverton  Railway  Company,  setting;  out  that  he  re- 
covered judgment  against  the  company ;  that  he  has  issued  a  fi, 
fa.,  which  has  been  returned  nulla  bona ;  that  defendant  holds  25 
shares  of  stock  on  which  nothing  has  been  paid. 

Pleae.^l.  Never  indebted.  6.  That  defendant  did  not  become 
nor  is  he  a  shareholder  in  the  company. 

The  trial  took  place  at  the  assises  for  Tork  and  Peel,  in  January, 
1862,  before  BumM,  J. 

The  plaintiff  proved  that  he  was  a  Judgment  oreditor  of  the  Bort 
Hope,  Lindsay  &  Beaverton  Railway  Company  for  upwards  of 
£8000,  and  that  be  has  iseued  a  fi,  fa.  against  goods  which  had 
been  returned  nulla  bona.  It  was  also  proved,  independently  of 
the  return  of  the  fi,/a,  made  by  the  sheriff  of  Northumberland 
and  Durham,  that  the  Company  had  no  goods  or  chattels  anywhere. 
The  defendant  waa  one  of  the  pereons  named  as  forming  one  of 
original  company,  incorporated  by  the  act  of  9  Vic,  ch.  109.  He 
waa  also  proved  to  have  signed  the  stock  book  for  25  shares,  M^d 
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t9  hm  p^  a  eall  of  2}  per  cent,  made  in  1847,  amounUng  to  £6 
6i.,  the  abaree  beiog  £10  eadi.  In  1868,  two  acts  were  passed, 
relating  to  the  eompan/  extending  the  time  for  oommencing  the 
work,  &e.,  &e.  In  the  latter  of  these.  Id  Vie.,  eh.  241.  see.  4, 
there  is  a  provision,  that  no  snhserlber  to  the  stook  book,  vnder 
the  original  aot  of  incorporation,  shonld  be  held  to  be  a  stock- 
holder or  responsible  as  snob,  if  he  shonld  within  one  month  from 
the  passing  of  the  act  rignify  nt  writing  to  the  prerident  of  the 
eompan/  his  intention  of  withdrawing  therefrom.  Seyeral  of  the 
orij^l  subscribers  took  adrantage  of  this  proviso,  bat  there  was 
no  direct  evidence  that  the  defendant  did  so,  and  that  was  some 
evidence  to  the  contrary.  After  the  act  16  Tic,  the  defen- 
dant's name  was  omitted  from  lists  made  out  of  stockholders, 
which  the  secretary  for  the  time  being  prepared,  and  netiees  ef 
elections  of  directors,  Ac,  were  not  sent  to  him  as  to  others  who 
were  treated  as  stockholders.  There  was  an  new  book  made  ont 
in  1868,  containing  a  list  of  shareholders,  in  which  the  defendant's 
name  did  not  appear,  bat  it  always  remained  in  the  original  stock 
book.  The  name  of  the  company  was  changed  by  the  act  18  Vic., 
ch.  86,  bat  it  was  specially  provided  that  the  change  of  name 
shonld  not  be  held  to  make  the  company  a  new  incorporation,  or 
to  impair  the  eifeot  of  any  former  aot  relating  to  the  company. 

At  the  dose  of  the  plainti£f  s  case  it  was  objected,  1.  That  the 
proceedings  shonld  be  by  to. /a.  2.  Thattheretomto  the;6./B* 
was  aot  valid,  becavse,  as  it  was  proved,  the  sheriff  of  Northom- 
berland  and  Porham  was  at  the  time  he  retamed  the  writ  of  JL  fa. 
a  director  of  the  company,  though  at  the  time  he  received  it  he 
was  not  8.  That  the  defendant  was  not  shewn  to  be  a  share- 
holder, the  book  entry  being  only  an  agreement  to  take  shares. 
4.  The  agreement  is  not  with  the  company,  there  being  a  variance 
in  the  name.  6.  The  company  was  not  shewn  to  have  gone 
legally  into  operation,  as  it  was  necessary  to  shew  that  five  per 
cent,  was  called  and  paid  in.  6.  The  words  «'  twenty-five*'  in  the 
stock  book,  opposite  defendant's  name,  have  been  written  over  a 
word  «'ten"  This  alteration  should  be  accounted  for.  7.  The 
original  act  had  become  dead  for  non-u$er,  and  the  subsequent 
acte  do  not  revive  it  so  as  to  make  the  defendant  liable.  Theee 
ejections  were  overruled,  leave  being  reserved  to  move  the  court 
above  for  a  nonsuit.  • 

The  learned  judge  left  it  to  the  Jury  to  say  whether  the  defen- 
dant had  relinquished  his  stock,  though  the  notice  in  writing 
addressed  to  the  president  of  the  company  cannot  now  be  found 
or  proved.  In  oonsidering  this  questien,  he  drew  the  attention 
of  the  Juiy  to  the  fhot  of  the  omission  of  the  defbndanVs  name 
from  the  new  list  of  shareholders  in  1858,  and  the  lists  subse- 
quently made  eut«    The  jury  found  for  the  plaintiff. 

In  Hilaiy  Term,  Hut<fr  Cameron  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  that  the  verdict  was  against  evidence,  or  for 
a  nonsuit  on  the  leave  reserved,  and  on  the  Author  ol^ieotion,  that 
8th,  the  original  act  having  expired,  the  defendant's  liability  was 
at  an  end,  and  the  revival  of  the  company  by  the  new  act  did  not 
revive  defendant's  liability ;  and,  9th,  that  the  contract  on  which 
the  plaintiff  recovered  judgment  was  illegal  and  void,  it  being  a 
loan  of  money  by  a  director  of  the  company  at  illegal  interest, 
and  oontrsry  to  the  provisions  of  the  statute  in  that  behalf. 

In  the  Miobaelmas  Term  following,  John  PaUrton  shewed 
cause.    He  referred  to  Smith  t.  Spencer,  12  U.  C.  C.  P.  277. 

ifoff,  contra,  urged  that  the  plaintiff  being  a  director  of  the 
company,  the  defendant  might  be  permitted  to  go  behind  the 
judgment  and  shew  that  the  dealing  between  plaintiff  and  the 
company  was  void  on  the  ground  of  usury.  If  the  Judgment  was 
fraudulent  and  coUusiTe  between  the  plaintiff  and  the  oompaay 
it  ought  not  to  be  effectual  against  the  defendant 

Dbapbb,  G.  J.— The  first  objection  is  answered  by  the  fkot  that 
actions  of  this  character  have  have  been  repeatedly  upheld  in  the 
Queen's  Bench  and  in  this  court ;  and  ftirther  by  the  fact,  that 
the  statute  when  declaring  that  each  shareholder  shall  be  indivt- 
dpally  liable  to  the  creditors  of  the  company,  in  respect  of  the 
amount  unpaid  upon  his  stock,  declares  also  that  he  shall  not  be 
liable  to  an  aeUon  before  an  execution  against  the  company  has 
been  returned  unsatisfied  in  whole  or  In  part  I  have  no  doubt 
if  a  tct.  fa,  had  been  brought,  it  would  have  been  contended  with 
equal  force  and  more  reason,  that  an  action  was  the  proper  mode 
of  proceeding. 


The  cases  prRay  v.  BUnr^  12  U.  G.  G.  P.  257,^  and 
Spmeer,  12  U.  G.  G.  P.  277,  answer  the  second  objection.  The 
sheriff  was  not  made  a  director  until  after  he  Roeived  the  wiii 
and  it  was  not  proved  he  was  a  shareholder  when  he  received  it. 

The  case  of  Smith  v.  Spencer  also  dis^^csesof  the  tUrd  ebjectioay 
and  the  defendant  here  actually  paid  an  instalmettt. 

The  case  of  the  Tonmto  ^  Lake  Euron  RaUwaijf  Compamg  t. 
CrooJahanke,  4  U.  G.  Q.  B.  809,  meets  the  fifth  objection.  Thm 
later  act  in  this  case  goes  as  flsr  as  the  reviring  act  in  that,  fa 
recegnise  the  company  as  legally  existing. 

The  sixtii  objection  is  rebutted  by  the  evidence  of  facts  suba^ 
quent  to  the  subscription.'  The  amount  paid  by  the  defendant  is 
consistent  with  a  subscription  fbr  26  shares. 

The  ssventh  objection  is  disposed  of  by  the  case  of  the  Aronto 
^c,  Lake  Huron  RaUway  Company  t.  Crookehanke, 

The  eighth  is  answered  by  the  case  of  Smith  v.  S^teneer^  and  l^  the 
4th  sec.  of  the  16  Vio.,  ch  241. 

The  ninth  oljection  was  net  taken  at  the  trial,  nor  is  there  a 
word  on  the  learned  judge's  notes  to  sustain  it  No  evidenee  is 
given  that  there  was  Illegal  usurious  interest  contracted  for  whea 
the  plaintiff  lent  his  money  to  the  company.  No  affidavit  of  ths 
fact  alleged  has  been  offered.  This,  like  the  second  oljection  in 
the  case  of  Ray  v.  Blair,  is  an  attempt  to  get  behind  the  judgmeai 
against  the  company.  If  the  defendant  desired  to  impeach  this 
on  any  ground  of  ftand  or  collusion  between  the  plaintiff  and  the 
directors  or  officers  of  the  company,  he  should  have  raited  the 
defenee  by  plea.  The  court  will  intend  the  judgment  to  be  right 
and  well  founded  tn  all  respects,  until  the  contrary  be  shewn,  and 
shewn  in  a  proper  manner. '  I  continue  of  tiie  opinion  I  expressed 
in  Ray  v.  ^/otr,  and  think  that  the*  defence,  if  true,  in  Ihct,  was 
not  open  to  the  defendant  en  the  pleadings,  and  there  is  nothing 
before  us  to  shew  that  it  has  the  slightest  foundation  in  fiMt. 

I  think  therefore,  there  is  no  ground  to  order  a  nonsuit,  nor 
yet  for  a  new  trial.  The  weight  ef  evidence  tends  in  my  opinioD 
to  sustain  the  verdict,  though  defendant  may,  and  most  probablj 
did  think  that  he  was  relieved  from  liability  by  the  company  net 
going  into  operation  under  the  first  aot  Before  the  case  of  the 
Jkrronio  ^  Lake  Huron  Railroad  Company  v.  Crookehanke  was 
decided,  a  good  many  people  shared  his  error  in  opinion.  Perhaps 
it  would  have  been  as  just  to  people  in  his  position,  if  the  legislature, 
instead  of  providing  that  no  subscriber  to  the  original  stook  book 
shall  be  held  to  be  a  stockholder,  if  within  a  fixed  time  he  signified 
his  intention  to  withdraw,  they  had  said,  unless  he  signiies  his 
intention  to  continue.  But  they  have  adopted  the  former  course, 
and  we  must  follow  their  direction  in  determining  the  rights  and 
liabilities  of  parties. 

Per  em, — Bule  discharged. 


FisHsmv.  JUnuoii. 


wO-^infamey  9f  W^^— tamer  Cmada-^Omlrod  Jbr 
^  »iii6«mi-  y&fwrfiiy  <a  Umer  OwiaJs,  wA  ai  Vprtr. 
lo  an  aetloB  of  Aowtr  tb«  taMnt  Mt  mp  maiMhim  a  iwiirligt  mMuamtX 
entered  Into  \if  the  dsmanduit  with  Iwr  hoilMiul,  to  which  h«r  lUhsr  anA 
mothar  ware  partlM,  iho  being  at  tho  tlmo  undor  the  agB  of  twmty-oiM  7«ms, 
Id  Loww  OuMda,  bj  whIA  It  was  agreod  that  ihe  ■hoald  reoelTo  £300  npoD 
the  death  of  her  hntbaad,  and  £100  per  aaaain  la  mat  of  £60,  halfyeerly, 
alleging  alio  that  theee  nepectlTe  tnmm  had  been  paid  her  daring  her  widowhood. 
It  waa  proved  la  erldanoe  that  thla  eontract  waa  a  tdndhig  one  la  Loww  Canada, 
and  hj  reglatratloa  there  beoaoM  tha  flret  diarga  upon  the  eetate  of  the  daaaa- 
dant'a  hoaband,  whether  owned  at  tho  tinaa  or  aeqolrad  after  narrlage. 
Bdd,  that  aueh  a  aettlement  waa  aot  bladlag  la  Upper  Canada,  aad  waa  eooaa- 
qaantljr  no  bar  to  tha  aetlOD. 

[]|.T.,»Tlo.] 

Down,  claiming  as  widow  of  John  Fisher,  deceased. 
•  Pleae. — 1.  On  equitable  grounds.  That  before  demandant's 
marriage  to  John  Fisher,  t.  «.,  on  the  26th  of  October,  1821,  a 
marriage  contract  was  entered  into  at  Quebec  between  the  said 
John  Fisher  and  demandant,  which  is  a  good  and  valid  marriage 
contract  and  settlement  according  to  the  laws  of  Lower  Canada, 
whereby  it  was  agreed  that  the  goods  and  chattels,  lands,  aad 
tenements,  which  each  then  had  or  thereafter  shonld  acquire  during 
marriage,  should  be  the  property  of  the  one  by  whom  they  were 
so  acquired.  And  in  case  demandant  survived  John  Fisher,  she 
should  not  be  entitied  to  dower  in  the  lands  of  John  Fisher,  or  of 
those  of  which  he  should  be  seised  during  the  marriage;  and 
demandant  did  thereby  renounce  all  claim  thereto  for  the  ftitnre. 
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And  John  Fisher  agreed,  that  in  the  erent  of  demandant  sarriYing 
him,  she  should  take  bj  title  paramount  beyond  what  should 
belong  to  herself,  all  such  effects,  clothes  and  linen  which  should 
then  be  there  found,  with  her  watches,  rings  and  jewellery  ;  and 
that  he  should  giTe  her  £800  in  cash,  and  £100  per  annum,  pay- 
able half-yearly,  with  which  payment  John  Fisher  charged  his 
lands,  tenements,  goods  and  chattels.  That  John  Fisher  and 
demandant  were  duly  married,  and  John  Fisher  after  the  mar- 
riage, during  his  life-time,  bargained  and  sold  the  tenements 
in  the  plaint  mentioned  to  the  Commercial  Bank,  and  after- 
wards died.  That  demandant,  after  the  death  of  John  Fisher, 
took  and  reoelTed  the  goods  and  chattels,  land  and  tenements, 
which  by  the  marriage  contract  were  agreed  to  be  her  proper 
goods,  jtc,  and  after  the  death  of  John  Fisher,  took  and 
receiTed  the  £100  annually  of  the  moneys  of  the  said  John  Fisher, 
!n  the  hands  of  his  personal  representatiyes,  year  by  year,  from 
the  day  of  the  death  of  John  Fisher,  hitherto,  and  the  said  sum 
of  £800,  and  the  clothes,  linen,  watches,  &c. ;  and  that  the  con- 
tract and  acceptance  are  a  sufficient  jointure  and  release  of 
dower,  and  that  demandant  elected  to  take  the  same  in  lieu  of 
dower. 

2.  On  equitable  ground^.  That  John  Fisher,  afler  his  marriage 
with  demandant,  was  seised  of  the  lands  in  the  plaint  mentioned, 
and  during  his  life-time  sold  the  same,  by  deed  of  bargain  and 
sale  by  way  of  mortgage,  to  the  Commercial  Bank  for  £1861  7s 
7d.,  with  eovenant  for  quiet  enjoyment,  without  the  let,  suit,  or 
ineombranee  of  the  said  John  Fisher,  or  any  one  claiming  under 
him.  That  the  tenant  is  seised  in  fee  simple  of  the  premises,  and 
derives  his  title  by  deed  from  the  Commercial  Bank,  made  after 
John  Fisher  had  conTcyed  to  them.  That  John  Fisher  died, 
having  first  made  his  wiH  duly  execute^  and  thereby  devised  to 
demandant  all  the  revenue  to  be  derived  from  his  estate  in  fall  of 
all  benefit  to  be  derived  from  his  eatate,  not  exceeding  £500  per 
annvm ;  that  demandant,  after  the  death  of  John  Fisher,  received 
the  £600  annually,  from  the  death  of  John  Fisher,  hitherto,  and 
that  demandant  claims  title  to  dower  through  John  Fisher,  and 
not  otherwise,  and  thereby  hath  elected  to  take  the  same  in  lien 
of  dower. 

Demandant  takes  issue  on  the  first  plea,  and  replies  that  at  the 
eooBcnttoa  of  the  marriage  contract,  and  at  the  marriage  of  the 
demandant  to  John  Fisher,  she  was  an  infant  under  the  age  of 
twenty-one  years;  that  by  the  contract  no  good  and  sufficient 
Joiatnre  blading  on  the  demandant,  being  an  infant,  was  prorided, 
and  thai  she  hae  never,  since  the  death  of  John  Fisher,  aooepted 
of  any  of  the  previsions  made  by  the  contract  for  her,  nor  hath 
sihe  elected  to  take  any  provision  thereby  made  in  lieu  of  dower. 
On  this  the  tenant  takes  Issue. 

Demandant  takes  issue  on  the  seoond  plea. 

The  demandant  was  called  as  a  witness  for  the  defhnce.  She 
proved  her  marriage  at  Quebec,  ofi  the  27th  of  October,  1821,  the 
day  after  the  execution  of  the  marriage  contract.  She  was  hem 
on  the  I6th  of  January,  1802.  John  Fisher  died  on  the  16th  of 
Jannaiy,  1858,  in  Montreal ;  he  left  a  will.  At  the  time  of  the 
marriage,  John  Fisher  had  ne  lands  or  houses.  He  bought  the 
farm  mentioned  in  his* will  after  the  marriage,  and  sold  it  during 
his  life-time.  He  also  bought  a  house  in  St  Antoine  street, 
Montreal,  In  which  be  and  demandant  lived  together,  and  which 
demandant  has  occupied  since  his  death.  At  the  time  of  his  death, 
John  Sisher  left  no  property,  except  the  house  in  Montreal,  and 
the  furniture  therein.  The  demandant  has  not  received  the  sum 
of  £800,  nor  the  annuity  of  £100  since  his  death,  nor  any  other 
part  of  her  deceased  husband's  property.  An  inventory  was 
taken  of  the  effects  in  the  house,  and  they  remain  there  stiU. 
John  Fisher  died  in  embarrassed  circumstances.  The  widow 
continued  to  live  in  the  house,  making  use  of  the  furniture.  It 
waa  proved  that  by  the  law  of  Lower  Canada  the  marriage  contract 
was  binding  on  the  demandant,  though  she  was  a  minor  when  she 
executed  it,  as  her  parents  were  parties  to  it,  and  the  contract 
would  give  her  the  first  claim  for  the  amount  settled  on  her,  and 
the  house  and  farm  would  be  subject  to  this  claim.  The  marriage 
contract  operates  as  a  mortgage,  if  registered,  and  therefore,  if 
this  contract  was,  as  was  assumed,  registered,  it  bound  the  farm, 
unless  demandant  released  it  Whether  she  had  or  not  did  not 
appear. 


The  question  for  the  court  is  whether  on  these  pleadings  and 
facts  the  defence  is  established. 

JeUttt,  for  plaintiff,  referred,  to  Carm/Afrt  v.  CarrvlA^t,  4  Brown 
Chy.  Rep.  500;  Neve  v.  Hollanda,  16  Jur.  988  ;  Dyke  v.  Randell, 
2  DeGex  McN.  ft  O.  209;  Tinney  v.  JSnney,  8  Atk.  8 ;  Ibiter  v. 
Cook,  8  Brown  Chy.  847. 

(7.  8,  PaUeraon,  for  the  defradant,  cited  Drury  v.  Drtiry  8 
Brown,  Par.  Ca.  497 ;  BoynUm  v.  Boynton,  1  Brown  Oh.  B.  445 ; 
Barrow  v.  Barrow,  4  Jur.  N.  S.  1049. 

DnAPna,  C.  J.— The  first  |>lea  presents  .the  question  whether 
the  marriage  contract  was  binding  on  the  demandant,  as  she  was 
an  in&nt  when  it  was  entered  into.  If  the  answer  were  to  be 
given  according  to  the  law  of  England,  there  would  be  no  doubt 
Cockbum,  C.  J.,  says,  **  I  take  it  to  be  quite  dear  that  neither  at 
law  nor  in  equity  can  an  infant  enter  into  a  contract**  excepting 
for  necessaries,  &c,  BartUtt  v.  WetU,  8  Jur.  N.  S.  762. 

A  general  rule  of  law  is  stated  by  Lord  EI  don,  in  Male  v. 
BobertM,  8  Esp.  ^.  P.  Ca.  168,  that  the  law  of  the  place  where  the 
contract  is  made  must  govern  the  contract.  And  the  present  case 
is  so  far  stronger  than  Male  v.  Roberlt,  that  here,  all  the  parties 
to  the  contract  were  resident  in  Lower  Canada  when  the  contract 
was  made.  According  to  the  evidence  given,  this  marriage  con- 
tract is  valid  and  binding  by  the  law  of  that  part  of  the  proviuce 
on  the  demandant,  though  she  was  a  minor  when  it  was  entered 
into.  Assuming  the  law  to  be  as  thus  proved,  then  according  to 
what  was  said  by  the  Master  of  the  Rolls,  in  Carruthert  v.  Carruth" 
ere,  4  Bro.  Ch.  C.  612,  that  an  adult  female  **may  take  a 
provision  ont  of  the  personal  estate,  or  even  a  chance,"  in  satis- 
faction of  doww,  acting  with  her  eyes  open ;  the  demandant  must 
be  deemed  as  bound  by  this  contract,  whatever  may  be  its  legal 
construction  and  effect 

No  question  can  arise*  under  the  circumstances,  as  to  the  join- 
ture. One  consideration  for  the  demandant's  agreement  to  renounce 
dower  would  seem  to  have  been  the  husband's  contract*  that  she 
should  be  paid  a  gross  sum  of  £800,  and  an  annuity  of  £100, 
both  depending  on  her  surviring  him.  But  the  consideration  for 
the  hnsbaad's  contract  is  stated  to  be  the  agreement  previously  set 
forth,  that  there  should  be  no  communis  of  goods  between  them, 
wbUe  the  renunciation  of  dower  is  not  stated  to  form  any  part  of 
the  eonslderation  for  the  contract  to  pay  demandant  these  sums 
of  money.  The  eridence,  however,  shews,  that  according  to  the 
law  of  Lower  Canada,  this  charge  would  attach  upon  the  after 
aoqi^rsd  real  estate  of  the  husband,  and  therefore,  upon  the  farm 
and  bouse  in  MontareaU  and  there  seems  to  be  no  reason  to  doubt 
but  that  the  renunciation  of  dower  was,  according  to  the  law  of 
Lower  Canada,  valid  and  effectual. 

At  the  ti^e  of  the  marriage,  and  for  some  time  after,  the 
demandant  c^ld  have  had  no  inchoate  right  of  dower,  for  her 
husband  had  no  rei^eitBte.  Still,  the  contract,  that  there  should 
be  no  community  of  goods,  took  effect,  and  by  it  the  husband  was 
debarred  from  acquiring  any  right  to  or  power  over  the  demand- 
ant's after  acquired  property.  There  can  be  nothing  inequitable 
in  the  contract,  that  on  her  part  she  should  have  no  right  to  dower. 

The  question  I  have  hesitated  upon,  is  what  effect  we  should 
give  to  the  words  of  the  contract,  <*  n  n'y  aura  aucun  douaire 
contumier  ou  prefix  on  conventionel,  chacon  des  dites  John  Fisher 
et  Margaret  Hunter  futures  epoux  renoocant,  par  ces  dites  pres- 
entee an  dites  douaires  et  a  chaoun  d'icieux."  It  has  been  argued 
that  the  word  ** contumier"  (which  has  been  translated  *'  custom- 
ary"^ cannot  be  considerea  applicable  to  the  right  of  dower 
existing  under  our  law,  and  that  neither  the  word  "prefix" 
(which  is  not  translated)  nor  the  word  <*  oonventioner  (which  is 
translated  *<  stipulated" j  are  more  applicable;  that  the  renuncia- 
tion is  of  these  specific  idnds  of  dower  only,  whatever  they  may 
be,  and  does  not  amount  to  a  general  renunciation  of  all  and 
every  kind  of  dower.  The  maxim  expreeeio  uniue,  &c.,  is  invoked 
in  ud  of  this  argument  * 

The  popular  meaning  of  "contumier"  is  probably  as  different 
from  from  iu  legal  signification,  as  the  legal  and  popular  meaning 
of  the  word  customary  are  with  us.  If  a  word  of  art,  it  is  not 
expounded  by  the  evidence,  nor  is  it  stated  whether  it  is  used  as 
a  word  of  art  or  in  a  popular  aignification.  It  would  be,  I  presume, 
clearly  wrong  to  apply  any  technical  interpretration  which  we 
might  give  to  the  word  customary,  to  the  French  word  coutnmier. 
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In  the  absenoe  of  such  eTidenoa,  I  think  we  should  yiew  the 
eontract  m  referring  to  the  Uw  of  Lower  Canada,  and  intended 
to  operate  on  real  property,  and  on  the  rights  of  dower  recognised 
and  goTorned  bj  that  law,  a  oonclusion  which  I  feel  fortified  by 
the  consideration,  that  according  to  that  law  the  money  ooTenanted 
to  be  piud  to  the  widow  forms  a  charge  or  lien  on  the  real  estate 
of  the  hosband  sitnate  in  that  part  of  the  proiinoe. 

I  therefore  conclude  that  the  plea  itself,  if  all  proTod,  would 
not  afford  an  answer  to  the  demandant's  claims  for  dower  out  of 
land  in  Upper  Canada,  and  the  latter  part  of  the  plea  is  actually 
disproYSd.  The  defence  is  pleaded  on  equitable  grounds,  but 
unless  a  different  construction  than  the  one  I  have  adopted  be 
given  to  the  contract,  the  defence  would  no  more  be  aTaUable  in 
equity  than  at  law. 

The  second  plea  is  certainly  cjisproTcd. 

In  my  opinion,  the  postea  should  be  deliyered  to  the  demandant. 

RioBABDS.  J. — I  concur  in  the  construction  placed  on  the 
marriage  contract,  and  that  by  its  terms  it  does  not  depriye  the 
demandant  of  her  dower  in  lands  situate  in  Upper  Canada,  even 
if  it  were  held  to  be  binding  and  in  force  here. 

Considering  the  way  in  which  the  instrument  was  executed,  and 
the  fact  that  the  demandant  was  a  minor  at  the  time  of  its  execu- 
tion, as  well  as  the  effect  it  miglit  have  by  the  law  of  Lower 
Canada  to  bind  the  after  acquired  property  of  the  intended 
husband,  if  duly  registered  there,  I  am  not  prepared  to  decide 
that  such  a  contract  can  be  considered  as  binding  so  far  as  relates 
to  real  property  situate  in  Upper  Canada,  whateTer  may  be  its 
effect  on  personal  property  in  this  part  of  the  proTinoe. 

Per  eur, — Judgment  for  demandant. 


Wkstbrook  t.  Callaqhav. 

jMamU  and  baUeiy — Oon9teUan—Appeal--(>rtiJloaU  vjf  ocgNittal— CKaA^maa  vjf 
quaritr  mm<biu — Au  no  jMiocr  tagiv$    Cba.  SUtL  Oan.,  cA.  91. 

In  Rn  aetton  ll»r  UfauU  and  battery  tlw  defcodaati  plaaded  tbat  tlie  i—nlt  took 
plaee  after  tha  paining  of  Con.  Slat,  of  Oaoada.,  eh.  01,  and  that  ttie  plaintiff 
•ommoDed  them  before  two  JostloeB,  who  eonTicted  tbe  de&ndanta,  who  there- 
upon appealed  to  the  quarter  Madona.  and  th^  were,  upon  aoch  appeal, 
acqQittad,  and  the  Jnatloas  then  ptvaldlnfr,  upon  reqneat,  {»▼•  each  of  tnem 
a  oertlflcate  ofauchaoQulttal  in  aooofdanoe  with  the  37th  aeetlon  of 'the  act 
Upon  exception  to  the  pleaa^ 

JSMct,  that  the  oertiflcate  mnat  be  obtafaied  fttim  the  eonTtetlng  Juttoe  on  flrat 
hearing  of  the  4saae,  and  that  a  certiUcate  given  by  the  ehalnnan  of  the  oonrt  of 
quarter  aeaalona  upon  an  appeal  waa  no  bw  to  the  action. 

Bddj  alao,  that  the  plea  ahoold  allcfe  that  the  party  aggrieved  prajed  the  magla- 
trate  to  prooeed  iommarliy  under  tl^  act. 

(M.T.,96Tie.) 

The  declaration  alleged  tbat  the  defendants  assaulted  and  beat 
the  plaintiff,  whereby  tbe  plaintiff  became  sick  and  wounded,  and 
was  for  a  long  time  unable  to  transact  bis  business,  and  incurred 
expense  for  nursing  and  medical  attendance. 

Plea  of  defendant,  John  Callaghan  the  elder,  that  the  trespasses 
in  the  declaration  mentioned  were  committed  »fter  ch.  91,  of  the 
Consolidated  Statutes  of  Canada  had  come  into  force  and  effect, 
and  amounted  to  no  more  than  an  unlawful  assaulting  and  beat- 
ing within  the  meaning  of  section  thirty-seven,  of  the  said  act, 
and  that  afterwards,  and  before  the  commencement  of  this  suit 
upon  complaint  of  the  plaintiff,  the  defendant,  John  Callaghan 
the  elder,  was  summoned  to  appear,  and  did  appear,  before  £.  T. 
Bod  well  and  Charles  G.  Cody,  Esquires,  two  of  her  Majesty's  jus- 
tioes  of  the  peace,  in  and  for  tbe  county  of  Oxford,  (the  same 
being  the  county  In  which  the  said  offence  was  alleged  to  have 
been  committed,)  and  thereupon  the  said  justices,  after  hearing 
the  plaintiff  and  defendant,  John  Callaghan  the  elder,  did  convict 
the  defendant,  John  Callaghan  the  elder,  of  the  alleged  assaulting 
and  beating,  and  which  is  the  same  grievance  in  the  declaration 
alleged,  and  the  said  defendant  being  dissatisfied  with  the  said 
jqdgment,  and  feeling  himself  agrieved  thereby,  appealed  to  the 
first  general  quarter  sessions  of  the  peace.  And  at  tbe  said  court 
the  said  appeal  came  on  to  l^e  tried  before  tbe  said  court,  and 
before  a  jury,  who  upon  oath  round  him  not  guilty  of  the  matter 
in  the  said  information  and  conviction  charged.  Whereupon,  by 
an  order  of  the  said  court  duly  made  in  that  behalf,  the  said  con- 
viction w%s  quashed,  set  aside,  and  annulled,  and  thereupon  the 
justices  holding  the  said  court,  to  vrit,  Henry  Birkett  Beard, 
Esq.,  Chairman  of  the  said  sessions,  and  William  Gray,  Esq., 
one  of  the  justices  of  jthe  peace  for  the  said  country,  ana  sitting 


as  a  justice  of  the  peace  at  the  said  court  did,  according  to  the 
said  statute,  forthwith  and  attherequestof  the  said  John  Callaghan 
the  elder,  make  out  a  certificate  of  the  fact  hereinbefore  stated, 
and  did  deliver  tbe  same  to  the  defendant,  John  Callaghan  the 
elder,  whereby  and  by  force  of  the  said  statute  the  ddTendant, 
John  Callaghan  the  elder,  became  releaaed  from  the  matters  in 
the  declaration  mentioned. 

The  defendant  J.  Callaghan,  jun.,  pleaded  a  similar  plea. 

Plea  of  Peter  Callaghan  was  similar  to  that  of  the  other  two 
defendants. 

The  plaintiff  replied  to  these  pleas;  and  the  defendants  demnr- 
red  to  the  replication. 

The  plaintiff  also  took  an  exception  to  the  pleas  on  tbe  grounds 
that  the  said  pleas  do  not  allege  that  the  facts  ehai^ged  in  the  said 
complaint  were  enquired  into  or  evidence  taken  thereon  at  the 
said  sessions,  and  that  the  said  Henry  Birkett  Beavd,  and  Willinm 
Grey,  had  no  authority  to  give  the  certificates  in  the  said  pleas 
mentioned,  and  that  the  vei^ict  of  the  said  jury  should  haye  been 
to  quash  the  conviction,  or  to  affirm  it,  and  not  to  find  the  defen- 
dants not  guilty  of  the  matters  complained  of  in  the  informatien. 

The  case  was  argued  by  2>.  O.  MiUer,  for  the  demurrer,  and 
Dreeman,  Q.  (7.,  contra. 

DsAPBB,  C*  J. — I  am  of  opinion  the  pleas  are  bad. 

They  rely  in  tbe  first  instance  on  sec.  87,  of  ch.  91,  Consolidated 
Statutes  of  Canada,  and  aver  tiiat  upon  complaint  of  the  plaintiff 
each  defendant  was  summoned  to  appear,  and  did  appear,  before 
certain  justices  of  the  peace  therein  named,  and  were,  by  the 
said  justices,  convicted  of  nnlawfkilly  asaanlting  and  besting  the 
plaintiff,  which  is  the  same  identical  grievance  alleged  in  Uie 
declaration,  whereupon  each  defendant  appealed  to  the  Qosrter 
Sessions,  and  the  appeal  came  on  to  be  tried  before  the  said 
court,  or  a  jury  who  haA  acquitted  each  defendant,  whereupon 
the  court  directed  that  the  oonTietios  should  be  quashed,  and 
thereupon  the  justices  holding  the  said  court  did,  according  to  the 
said  statute  forthwith,  and  at  the  request  of  each  defendant,  give 
to  each  defendant  a  certificate  of  the  facts  aforesaid,  whereby  and 
by  foroe  of  the  said  statute,  each  defendant  became  lelessedfrem 
the  matters  in  the  declaration  mentioned. 

The  89th  sec.  of  ch.  91,  Consol.  SUt  Canada,  eoaets  that  if 
any  person  unlawfully  assaults  or  beats  any  other  peivon,  any 
justice  of  the  peace,  upon  complaint  of  the  party  aggrieved, 
** praying  him  t^  proceed  summarify  under  lAw  act,*'  may  hear  and 
determine  such  offence.  It  is  not  averred  that  the  plaintii^  when 
he  made  his  complaint,  did  pray  tbat  Uiere  might  be  summary  pro- 
ceedings. But  assuming  that  this  apparent  omission  is  cured 
by  the  subsequent  allegationa,  or  has  been  waived  by  the  plaintiff 
there  remains  the  question,  whether  the  certificate  plesded  is  s 
bar  to  this -action. 

Mr.  Miller,  for  defendants,  relied  on  ch.  1 14,  of  the  Consolidated 
SUtutes  of  Upper  Canada,  sec.  1,  2,  and  8,  as  giving  the  appeal 
treating  the  accusation  as  not  one  of  crime.     It  is  not  worth 
while  to  discuss  the  question  whether  the  appeal  is  under  that 
statute  or  under  ch,  99  of  Consolidated  Statutes  of  Canada,  see. 
117,  118,  119.    Neither  of  these  acts  give  to  the  court  of  quarter 
sessions  power  to  grant  the  certificate  relied  on.     That  power  is 
conferred  by  the  42nd  sec.  of  ch.  91,  already  referred  to  which 
provides  that,  "  if  the  justice,  upon  the  hearing  of  any  such  case, 
deems  the  offence  not  proved,  or  finds  the  assault  or  battery  justi- 
fied, or  so  trifling  as  not  to  merit  any  punishment,  he  shall  dis- 
miss the  complaint  with  or  without  costs  in  his  discretion,  and 
shall  forthwith  make  out  a  certificate  uqder  his  hand*'  stating  the 
facts  of  such  dismissal,  and  sl)all  deliver  such  certificate  to  the 
party  against  whom  tbe  pomplaint  has  been  preferred.     And  then 
by  seo.  44>-e-if  the  person  against  whom  such  a  complaint  has 
been  preferred  for  a  common  assfkult  or  battery  obtains  such  cei^ 
tificate  as  aforesaid,  he  shall  be  released  from  all  further  or  other 
proceedings,  civil  or  criminal  for  the  same  causes.     I  think  the 
power  of  granting  such  a  certificate  is  confined  to  the  justice  or 
justices,  before  whon^  the  complaint  of  the  party  aggrieved  was 
made,  and  who  has  been  prayed  to  proceed  summarily  nnder  the 
act. 

In  my  opinion  the  plaintiff  should  have  ji^dgment  on  the 
demurrer. 

/'ir  csf.— Judgment  for  plaintiC 
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{Bq^orUd  fty  RonEC  A.  Habusoit,  Eaq^  Barrider<Kt-Law.) 

EsBP  V.  Hammohd  bt  al. 
Awoftd-^ISdl  eotU—(krtifieatB'  Unerring  hade  to  mabU  arblbralor  to  urttfy, 

Bddf  1.  Thftt  a  otrtUttto  ftr  ftill  eotte  dgnad  bj  arbltrmton  after  Um j  had  made 
tliflir  award,  and  aftar  thay  had  flnallT  teiMMtod,  and  at  a  tima  when  not  all 
togatbart  eoold  not  be  mmportod  as  anutUng  plaintiff  to  ftaU  eoato  of  rait. 

2.  ToMi  tha  words  **  ooste  of  rait,"  at  used  In  an  award,  hara  no  ralbrenee  to  any 
partkalar  icala  of  taxation,  and  to  cannot  per  $e  he  relied  npon  a«  entitling 

}»lalntlff  to  ftill  eolte  of  anit  In  a  oMa  where  toa  amount  awarded  if  within  the 
nrisdietion  of  an  inferior  oonrt. 
8.  That  tht  meaning  of  arUtratoia  where  an  award  la  made,  li  not  to  he  gitthered 

ftt»m  affldaTiti  or  fhHn  any  other  eonree  than  the  award  itaelf. 
4.  That  after  entiy  of  Judgment  by  plaintiff.  It  la  too  late  to  aak  to  be  allowed  to 
eat  aalde  the  Judgment,  and  haye  eanw  iiiafeid  \mA  to  the  arliitrators  to  enar 
ble  them  to  oertlfV  for  ftall  ooete  In  proper  form,  aaaamlng  that  the  omlatfon  to 
eertUy  In  proper  mrm  la  a  ground  Ibr  so  doing,  but  aa  to  whioh  muere. 

(Chambera,  May  4, 1868.) 

Plaintiff  entered  into  a  contract  with  the  defendants  for  the 
building  of  a  oharoh. 

The  clmroh  was  bnilt,  bat  not  within  the  time  specified  in  the 
contract  Plaintiff  thereupon  sued  defendants  on  the  common 
counts,  claiming  $1,272  as  the  contract  price  for  erecting  the 
church,  and  $480  for  extra  work.  Defendants  pleaded  neyer 
indebted,  payment,  and  set-off. 

The  cause  was  entered  for  trial  and  a  yerdict  taken  for  plaintiff 
for  £260,  subject  to  a  reference  with  power  to  the  arbitrators  to 
certify  for  full  costs,  if  necessary. 
On  1 7th  August,  the  aibitrators  signed  the  following: — 
"  Award  for  plaintiff  and  $02  damages  and  coats  of  suit,  and 
also  costs  of  reference,  $152— -each  party  to  pay  their  own  witness 
fees. 

(Signed)        "  A  B, ) 

"CD,}.  Arbitratort  herein,** 
«  B  F,  J 
The  result  was  arriyed  at  in  the  following  manner : — 

Claim  for  extras... -  $480  00 

Bet-off  allowed  defendant  in  consequence 
of  Don-completion  of  church  within  time 

limited  by  contract $815  00 

Payments  not  acknowledged 20  00 

844  00 

Balance $186  00 

Less  one-third,  costs  of  reference 44  00 

Award $92  00 

On  19th  August,  the  arbitrators  mgned  the  fbllowing  certificate : 

"  We  certify  that  this  is  a  fit  cause  to  be  withdrawn  from  the 
Diyision  Court  and  tried  in  one  of  the  Superior  Courts  of  law." 

(Signed)        *'  A  B,  ) 

"C  D,  [Arbitratort  herein." 
"EF,J 

Plaindff  thereupon  treating  the  memorandum  of  17th  August  as 
an  award,  and  the  certificate  of  19th  August,  if  not  the  award,  as 
entitling  him  to  full  costs  of  suit,  entered  final  Judgment  in 
Goderich  for  the  amount  of  the  award  and  full  costs  of  suit. 

Defendant  then  appealed  to  the  principal  ofllce  in  Toronto,  where 
the  taxing  officer  held  plaintiff  not  entitled  to  full  costs  of  suit, 
and  so  revised  the  bill  of  costs. 

Jamee  Faterton  thereupon  obtained  a  summons,  calling  on 
defendants  to  shew  cause  why  the  taxation  of  costs  ^ould  not  be 
rcTised,  and  why  the  master  should  not,  on  the  revision  of  taxa- 
tion allow  plaintiff  fall  costs  of  suit. 

1.  On  the  ground  that  the  arbitrators  to  whom  the  cause  was 
referred  having  certified  for  full  costs  of  suit,  in  pursuance  of  the 
power  given  them  by  the  order  of  reference,  and  such  fall  costs 
having  been  taxed  by  the  Deputy  Clerk  of  the  Crown,  the  master 
on  revision  cannot  disregard  the  certificate  without  a  Judge's 
order  to  do  so. 

2.  On  the  ground  that  the  arbitrators,  before  making  their 
award,  considered  the  question  of  costs,  and  decided  in  giving  the 
plaintiff  full  costs,  and  that  the  order  in  the  award  that  the 
defendant  should  pay  costs  was  intended  by  them  to  mean,  and 
did  mean,  fullcofts,  and  Uiat  the  form^  certifioi^te  signed  by 


them  thereunder  being  merely  to  carry  into  effect  their  decision 
or  award,  is  a  legal  and  sufficient  certificate. 

8.  On  the  ground  that  at  the  taxation  of  costs  before  the 
Deputy  Clerk  of  the  Crown,  no  objection  was  made  to  the  certifi- 
cate. Or  that  the  plaintiff  was  not  entitled  to  full  costs  in  the 
cause,  and  that  therefore  the  master,  on  a  revitton  of  costs  under 
a  notice,  could  not  properly  raise  or  entertain  that  question. 

Or  why  full  Common  Pleas  costs  should  not  be  allowed  to  the 
plaintiff,  on  the  ground  that  he  was  entitled  to  the  same  on  the 
merits. 

Or  why  the  plaintiff  should  not  be  at  liberty  to  waive  his  Judg- 
ment and  the  same  be  set  aside,  and  an  order  made  that  on 
re-entering  the  same  the  master  do  tax  to  plaintiff  full  Common 
Pleas  costs  of  suit,  on  the  grounds  that  the  plaintiff's  claim  having 
been  reduced  be  set-off,  the  cause  was  a  fit  and  proper  one  to  be 
withdrawn  from  the  Division  Court  and  County  Court  and  brought 
into  the  Court  of  Common  Pleas,  and  that  plaintiff  is  therefore 
entitled  to  such  full  costs  on  the  merits. 

Or  why,  the  Judgment  being  so  set  aside,  it  should  not  be 
referred  back  to  the  arbitrators  to  make  a  proper  award  according 
to  their  decision  and  intention,  and  that  the  time  for  making  the 
award  be  enlarged. 

Or  why  such  other  order  should  not  be  made  in  the  premises  as 
may  appear  Just 

And  on  grounds  disclosed  in  affidavits  and  papers  filed. 

Amongst  other  papers  filed  there  was  an  affidavit  of  each  of  the 
arbitrators  that  he  meant  and  intended  by  the  award  to  give 
plainUff  full  costs  of  suit,  and  that  the  certificate  subsequently 
signed  by  them  was.  designed  only  to  carcy  out  that  intention. 

8.  Biehards,  Q.  (7.,  showed  cause.     He  argued — 

1.  That  the  award  without  the  certificate  did  not  entitle  plain- 
tiff to  fhll  costs  of  suit,  and  that  the  certificate  having  been  given 
after  the  making  of  the  award  was  a  nullity.  Spain  v.  Cadell^ 
8  M.  &  W.  129 ;  Oeevee  v.  Qorten^  15  M.  &  W.,  186 ;  Smith  et  oIy. 
Forbe9,S  U.  C,  L.  J.,  72;  Russell  on  Awards,  2  edn.  p.  890. 

2.  That  power  to  ceriltj  having  been  delegated  to  the  arbitra- 
tors, and  not  duly  exercised  by  them,  neither  court  nor  Judge  will 
afterwards  interfere.  Miehardton  t.  Keneett^  6  M.  &  G.,  712 ; 
Buryy,  Dunn,  1  D.  ft  L.,  141 ;  Russell  on  Awards,  2  edn.  p.  890. 

8.  That  neither  court  nor  Judge  has  power  to  examine  affidavits 
or  otherwise  look  outside  of  the  award,  to  gather  the  intention  of 
the  arbitrators.  Caswell  t.  Orueuttj  10  W.  B.,  01 ;  Holdgate  ▼. 
KiUieh,  10  W.  B.,  19 ;  S.  C,  6  L.  T.  N.  8.,  868. 

R,  A.  Barrieon  supported  the  summons.     He  argued, 

1.  That  there  was  no  formal  award  made,  but  only  a  memoran- 
dum for  aa  award.  WiUiame  v.  Squair,  10  U.  C,  Q.  B.,  24 ; 
Janet  ▼.  lUid,  i  U.  C,  Pra.  B.,  247. 

2.  If  an  award,  that  it  on  the  face  of  it  gave  plaintiff  a  right  to 
fiiTl  costs  of  suit ;  that  the  words  used  were  capable  of  bearing 
that  meaning  if  so  intended ;  and  that  each  of  tiie  arbitrators 
swore  he  so  intended. 

8.  That  if  so  intended,  but  not  suffidentiy  expressed,  the  court 
was  at  liberty  to  look  at  the  certificate  of  19th  August,  made  for 
the  purpose  of  carrying  out  that  which  had  been  previously 
decided  as  to  plaintifPs  right  to  full  costs. 

4.  If  not,  that  an  order  for  full  costs  should  be  made  on  the 
merits ;  that  there  was  power  to  make  suol^  an  order  (Mmore  t. 
Coleman^  4  U.  C,  O.  S.,  821);  that  its  exercise  was  a  matter  of 
discretion  ;  that  ilie  discretion  is  exercised  almost  as  a  matter  of 
course  when  plaintiff's  claim  is  reduced  by  s^t-off  (ifoore  t.  Teettelf 
1  U.  C,  Pra.  B.,»  875 ;  ^foorfftiini  v.  Jie^pham,  7  C.  B.,  64 : 
Betwiek  v.  Capper,  7  C  B.,  6Q9]  ;  that  \he  fiM)t  of  the  power  hav- 
ing been  delegated  to  the  arbitrators  was  no  argument  agaipst  the 
exercise  of  it  by  the  court  or  a  Judge  in  a  case  where  it  is  shown 
to  have  been  intended  to  be  exercised  by  the  arbitrators  but  inef- 
fectually done.  Sharp  v.  EverUigh^  20  L.  J.,  Ex.  282  ;  Cattoell  v. 
GrouetUt,  6  L.  T.,  N.  S.,  290. 

5.  If  no  relief,  as  matter  stands,  then  that  award  and  subsequent 
proceedings  should  be  set  aside  and  reference  back  to  the  arbitra- 
tors, to  enable  them  to  certify  in  proper  form  {Catwelli.  Qroueutt, 
6  L.  T.,  N.  8.,  290)  which  reference  may  be  made  as  well  in 
vacation  as  in  term,  (Con.  Stf^t,  U.  C,  cap.  22,  s.  164)  and  for 
that  purpose  the  submission  may  be  made«  rule  of  court  in  vacar 
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tioB.    In  re  Taylor,  6  B.  &  A.  217 ;  Russell  on  Awards,  2  £dn.  p. 
660. 

Drapie,  C.  J  — I  am  of  opinion  tbe  arbitrators  have  not  exer- 
cised effeotnally  tbe  power  given  to  tben  bj  tbe  mle  of  reference 
to  certify  for  costs  as  »  jodge  at  nisipriut. 

Tbe  certificate  itself  appears  to  bave  been  made  after  tbe  award 
and  after  tbe  arbitrators  bad  finally  separated,  and  tbey  were  not 
togetber  wben  it  was  signed. 

Tbe  award  itself  is  in  tbese  words—'*  Award  for  plainUlT,  and 
$98  damages,  and  costs  of  snit  and  also  costs  of  reference  $182, 
eacb  party  to  pay  tbeir  own  witness  fees." 

By  the  terms  of  the  submission  it  was  ordered  "  that  tbe  costs 
of  the  said  cause  shall  abide  the  event,*'  and  it  is  urged  that  tbe 
words  '*  and  costs  of  suit**  in  the  award  will  have  no  effect  unless 
treated  as  a  certificate  for  the  costs  of  the  sapertor  court  Admit- 
ting this  consequence,  I  cannot  hold  that  the  words  **  and  costs  of 
suit*'  have  reference  to  any  particular  scale  of  taxation. 

I  do  not  feel  at  liberty  to  gather  the  meaning  of  the  arbitrators 
from  any  other  source  than  the  language  used  m  the  award. 

Tben  as  to  the  remaining  part  of  the  application.  The  plaintiff 
has  entered  jodgmeDt,  and  he  seeks  to  set  it  aside,  and  asks  for 
an  order  to  tax  full  costs,  or  to  refer  back  the  award,  and  to 
enlarge  the  time  for  making  it,  in  order  that  the  arbitrators  may 
make  an  award  which  shall  give  full  costs  in  express  terms.  The 
case  of  Caawell  t.  Oroueutt,  10  W.  R.  91,  Exch.,  is  the  nearest  I 
have  seen  to  the  present,  and  it  appears  to  me  adverse  to  tbe 
application. 

1  would  baTC  followed  any  authority  which  established  the 
principle  contended  for,  but  I  have  found  none,  and  in  the 
absence  of  any  decision,  I  must  say  that  I  do  not  think  the 
error  and  omistton,  assuming  their  existence,  is  of  such  a  charac- 
ter as  to  justify  setting  aside  a  Judgment  virtually  annulling  an 
award  by  referring  it  back,  and  enlarging  the  time  long  since 
expired,  in  order  to  enable  the  arbitrators  to  make  a  new  award. 
There  must,  I  think,  be  something  more  than  a  question  of  the 
difference  between  the  costs  of  the  superior  and  inferior  courts  to 
justify  such  a  procedure. 

Summons  discharged  but  without  costs. 


SaVLTIB    v.   CARBOTHSmS. 


48,  MS.  10. 

Bddy  thftt  tlM  ttattmcot  Mt  out  bulow,  flled  upon  the  mnewal  of  a  ehftttel  aor^ 
gMO,  •ufflelBiiilv  eomplbd  frith  th«  raquiattM  of  th«  •taints. 

[OiAMuu,  May  0,  IMS.] 

Interpleader  by  sheriff  of  United  Counties  of  York  and  Peel. 

Tilt  for  execution  creditor;  D.  MeMiehmel  for  claimants,  Came* 
ron  and  Fraser ;   Otler  for  the  sheriff. 

Haqabtt,  J. — The  parties  appear  on  an  interpleader  summons, 
and  the  execution  plaintiff  and  tbe  claimants  Eraser  and  Cameron, 
agree  to  take  the  judgment  of  the  presiding  Jndge  in  Chambers 
on  the  only  point  which  they  admit  arises  in  this  case,  vis :  tbe 
suifioienoy  of  the  statement  and  affidavit  filed  on  renewing  a 
chattel  mortgage,  and  which  reads  as  follows,  *'  I,  J.  H.,  of  &c., 
the  daly  authorised  agent  of  F.  &  C.,  mortgagees  named  in  the 
chattel  mortgage,  of  which  tbe  hereunto  annexed  copy  of  chattel 
mortgage  is,  I  verily  believe,  a  true  copy,  do  hereby  state,  that 
I  am  well  acquainted  with  all  the  circomstances  connected  with 
the  said  original-  chattel  mortgage,  and  that  the  said  F.  ft  C.  claim 
interest  in  tbe  property  claimed  and  described  in  said  chattel 
mortgage  as  mortgagees  thereof,  and  that  the  whole  principal  sum 
of  £ — ^  named  in  said  mortgage,  is  still  due  t5  said  mortgagees, 
and  un*paid,  together  with  £60  for  interest  from,  &o.,  to  date, 

making  in  all  £ ,  and  said  mortgagor  has  made  no  payment 

on  account  of  either  principal  or  interest.     Dated,  &c'." 

Annexed  was  an  affidavit  of  J.  H.  that  the  above  statements 
were  true,  and  that  said  oha^l  mortgage  had  not  been  kept  on 
foot  for  any  fraudulent  purpose. 

The  parties  admit  that  the  principles  laid  down  in  tbe  recent 
ease  of  O^ffaUoranj.  8Uli,  12  u.  C.  C.  P.  465,  must  govern  this 
controversy. 

TUt,  for  execution  creditor,  objects^ 

1st  That  the  interest  of  the  mortgagees  Is  not  sufficiently 
shewn. 


2n£  Thai  the  amount  stated  to  be  still  due  is  not  stated  to  be. 
due  on  the  mortgage. 

The  Chief  Justice  says,  in  the  case  referred  to,  '*  The  statute 
requires  a  statement  exhibiting  tbe  interest  of  the  mortgagee  in 
the  property  claimed  by  virtue  thereof,  and  a  full  statement  of  the 
amount  still  due  for  principal  and  interest  thereon,  and  of  all  pay- 
ments made  on  account  thereof." 

Apart  f^m  this  ease  I  abould  at  onoe  ooeeider  tbe  statute  rea- 
sonably compiled  with  by  the  claimants  in  this  matter. 

I  am  only  anxious  that  the  judgment  I  now  give  shall  net  be 
any  way  contrary  to  the  judgment  of  the  court. 

I  think  the  statement  here  clearly  shews  that  **Vtkt  elaimants 
claim  iatereet  in  the  property  claimed  and  desoribed  in  the  ohattel 
mortgage  as  mortgagees  thereof;"  and  these  words  I  tkiek  rebut 
any  presumption  that  they  have  assigned  their  interest 

I  also  think  the  words  **  and  that  the  whole  principal  sum  of 
£.— .  named  in  said  chattel  mortgage,  is  still  due  to  said  mort- 
gagees and  unpaid,  together  with  £ ^for  interest  fVom  7th  July, 

1858,  to  this  date,  making  in  all  £— -,  and  tbe  said  mortgagor 
therein  named  has  made  do  payment  on  account  of  either  princi- 
pal or  interest,"  soffioiently  comply  with  tbe  requirements  of  tbe 
statute  as  expounded  by  the  Court  of  Common  Pleas. 

If  this  statement  be  sufficient,  tben  the  affidavit  verifying  it 
seems  to  me  to  be  aocording  to  the  statute. 

I  am  not  prepared  to  carry  the  law  any  fiirther  at  preeent  than 
0*Halloran  v.  SilU,  and  I  think  tbe  statement  before  me  is  free 
fh>m  several  defects  in  the  statement  in  O^ffmUoran  v.  8ilU, 

I  therefore  decide  on  the  best  opinion  I  can  form  of  the  case, 
that  the  objections  fail,  that  the  usual  order  be  made,  the  sheriff 
to  withdraw  from  possession ;  no  olaim  to  be  l»rought  by  either 
party  against  him,  or  against  each  other,  in  respect  of  seixure  or 
entry  by  sheriff,  or  his  officers;  and  that  the  execution  eredttor 
pay  the  sheriff's  costs  of  interpleader  and  the  claimant's  costs  on 
this  application. 

Order  aooordingly. 


COUNTT  COURT  CHAMBERS. 


(lEqMrffdftf  m 


.) 


Hallit  t.  Stauhvov  it  al. 


Cbn.  auu.  U.  C,  mp,  82,  m.  00, 8ft. 

▲  declaratioB  filed  under  aadponeant  to  ■.eOofOoQ.  Stat,  U.C,  flap.  60,  and  aet 
abewiog  at  lia  oonmooeooient  date  of  iMne  of  writ  ae  riqqlnid  bj  a.  M  of  the 
laBM  act,  to  irreftular ;  bat  <•&  a|ipllealiuB  to  eet  eame  arioe  tx  imgalari^— 
thtt  eopv  enrTed  haring  bren  pmdnevd  by  dtlmdaotp-Uie  Jadfw  ordered  dad»> 
ratloA  lUed  and  eopj  eerved,  upon  pajowDt  of  t2  eoate,  to  be  anendiML 

(JoM  lei,  18Sa^ 

Qfoffrey  Ifawkm$  obtained  a  summons  on  the  part  of  defendant 
Staunton,  calling  upon  plaintiff  to  shew  cause  why  tbe  declaration 
filed  in  this  cause,  tbe  copy  thereof  served,  and  all  prooeedings 
subsequent  thereto,  should  not  be  set  aside  for  irregularity  with 
costs,  upon  the  ground  that  the  declaration  filed  and  copy  served 
omitted  to  give  5ie  date  of  issue  of  writ  of  summons. 

Tbe  action  was  brought  against  the  defendant  Staunton  as  tbe 
maker,  and  defendant  Smith  as  the  endorser  of  a  promissory  note 
for  $850  overdue. 

Defendant  Smith  allowed  judgment  to  go  by  default,  but  Mr. 
Hawkins  appeared  for  defendant  Staunton. 

Plaintiff  thereupon  under  and  pursuant  to  Con.  Stat  U.  C, 
cap.  22,  s.  60,  signed  judgment  against  defendant  Smith,  and 
declared  against  defendant  Staunton,  stating,  by  way  of  suggee- 
tion,  the  judgment  against  defendant  Smith. 

Tbe  declaration,  which  was  in  the  form  given  in  Chit  F.,  7 
Edn.,  p.  78,  commenced  as  follows: — 

(Venue)  William  Ualley,  by  J.  P.,  bis  attorney,  sued  out  a  wnt 
of  summons  (not  giving  date  of  issue)  against  J.  H.  Lynch 
Staunton  and  Francis  E.  Smith,  &c. 

Tbe  objection  relied  upon  was  non-oompltaoce  with  s.  85  of 
Con.  Stat.  U.  C,  cap  22,  which  enacts  that  **  Every  declaration 
shall  commence  as  follows  or  to  the  like  effect : 

( Venue)  A  B,  by  £  F,  his  attorney,  sues  C  D,  wl^o  bas  been 

summoned  by  virtue  of  a  writ  iteued  on  the  dap  of 

A.D*,  one  thousand  tight  hundred  and  or,"  fto. 
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The  words  in  italics  are  not  to  be  found  in  8.  69  of  C.  L.  P.  A., 
1652,  with  which  s.  85  of  oar  C.  L.  P.  A.  is  supposed  to  corres- 
pood,  and  hence  the  impropriety  of  relying  upon  the  English 
form  given  in  Cbitty's  Forms. 

M.  A.  Barriton  shewed  cause,  and  filed  an  affidarit  of  Mr. 
Spencer,  showing  that  the  form  of  declaration  used  was  not  only 
that  given  on  p.  78  of  Chitty's  Forms,  but  the  form  in  general  use 
in  both  the  Superior  Courts  of  Common  liaw  for  Upper  Canada,  at 
Toronto.  He  argued  that  notwithstanding  the  omission  of  the 
date  of  issue  of  writ,  the  declaration  filed  •*  in  effect "  complied 
with  85  of  Con.  SUt  U.  C,  cap.  22,  and  that  the  part  omitted 
(date)  was  immaterial. 

Hon.  S.  B.  HaBRison  held  that  the  declaration,  by  reason  of 
the  omission  complained  of  was  irregular;  but  as  the  copy  of 
declaration  serred  was  before  him,  ordered  that  plaintiff,  opon 
payment  of  $2  coots,  should  be  at  liberty  forthwith  to  amend 
declaration  filed  and  copy  served. 

Order  accordingly. 

LOWER    OAISIAOA    REPORTS. 


It  is  necessary  to  qualify  the  keeping  of  such  a  house  of  public 
entertainment,  by  alleging  that  it  is  for  the  reception  of  tr:i Tellers, 
and  others.  The  simple  allegation  of  keeping  a  house  of  public 
entertainment  is  not  sufficient  to  bring  this  suit  within  the 
provisions  of  Chap.  6,  Cons.  S>  l«*  C,  a«  it  may  have  been  % 
Circus  or  a  Theatre,  which  are  also  houses  of  public  entertainment. 

Conviction  quashed. 

Oliver  ^  Amttranff,  attorneys  for  petitioner. 
FtcM,  tor  respondent 


SUPERIOR  COURT. 


ijnnm  Mi 


{hmmlaJurtiLy 


SwBfTAPPLS  T.   QWILT. 

au.— That  althiovBb  4h<fit  !•  ae  MMMvatty  ef  pnpv^i  mnteSmK  to  tiM 
CMtom  of  Parla,  tetwwn  pariiM  marrlMi  \n  upper  Utaada,  thair  Uum  domkil, 
wlt^oat  aoy  ant»-naptial  oontmet,  jret  ao  acticni  m  t^roHim  det  Metu  will  b« 
■MlatidiMd  te  Ummr  of  tte  wlfb,  bv  nmm  of  the  lamAuauj  of  th»  kotlMad, 
ilBM  IteirnsBvval  to  Iie«Nr  OsMda. 

[Montnia,  24t]i  Dfoembw.  18C2.J 

The  plaintiff,  by  ber  daoUuratioD,  alleged  that  on  theSth  Mansh, 
1855,  at  the  oity  of  Toronto,  the  was  lawfully  manried  to  tha 
.defendant. 

That  they  then  resided  and  thereafter  continued  to  reaide  at  or 
near  Toronto,  and  the  defendant  administerwl  the  aetata  of  the 
plaintiff.  That  they  removed  tol^ower  Canada  in  the  month  of 
July,  1859,  and  moved  to  liaohine,  where  they  oontinned  to  live 
and  reside ;  and  the  plaintiff,  after  alleging  the  insolvency  of  the 
defendant,  prajed  for  a  M^armUm  du  Amus,  in  the  terma  mention- 
ed in  the  following  Judgment: 

The  court  having  heard  the  plaintiff  by  ber  counsel,  the  defen- 
dant having  made  default,  examined  the  proceedings  and  proof  of 
record  and  deliberated  thereon.  It  is  considered  and  adjudged 
that  th»  said  plaintiff  «hall  and  may,  from  the  date  of  her  cfnMiuie, 
to-wit,  from  the  sixth  day  of  November,  1862,  (Date  of  aerviee  of 
process  in  this  eanee,]  hold,  possess^  use,  administer  and  enjoy 
separately  and  apart  mm  the  said  defendant,  all  and  eveiy  ber 
estates  and  property,  real  and  personal,  moveable  and  immoveable, 
as  well  aa  those  which  belonged  to  her  before  her  marriage  with 
the  said  defendant,  aa  those  which  have  aecmed  or  shall  hereafter 
accrue  to  her,  and  to  which  she  is  now  and  may  hereafter  beoeme 
in  any  way  entatle<i^  without  molestation,  trouble  or  hindraaee,  by 
or  on  the  part  of  the  said  defendant  or  any  person  whomsoever; 
and  the  coiprt  doth  adjudge  and  condemn  the  said  defettdant  to 
gnarantee,  acquit  and  idemniiy  the  said  plaintiff  from  and  against 
all  and  every  the  debts,  sum  or  sums  of  money  for  which  he  may 
have  caused  ^e  said  plaintiff  to  be  Jointly  with  him  liabla  er 
responsible,  and  to  pay  to  the  plaintiff  the  coeti  of  this  action. 

/.  A»  P^kmt^jr^  attorney  for  plaintiff. 


ExraBTB 


Moos,  FmnovBrn  toB  ▲  Wkit  ot  Cbbtioeabx  t.  Rot, 
Pbosboutor  ih  thk  Coitbt  bblow. 

(CbltMl— Babcut,  J.) 

fiM>— Vluit  upoB  a  wilt  of  Outlovni  to  nmofe  tfi#  prooMdlnsi  had  sad  ood- 
Ttotton  n«to  to  pamuomt  of  Okap.  S  Oons.  8.  L.  (X,  Meh  •navtecion  bstog  Ibr 
**  kwmtog  a  hoaM  of  pablle  ontortatoiiimit ;"  will  ho  qoaibod,  InMiniNiii  as  It  ]• 
BO  oflviMo  valta  qnaUfied  wttbia  tho  tormo  of  tho  w$m  Statato. 

[Sorel,  19Ch  fWbroMy,  1888.] 

Per  curiam : — The  petiUouer  was  prosecuted  under  the  provi- 
sions of  the  Act  reepecting  Tavern  Keepers  and  the  sale  of 
intoxicating  liquors,  for  *'  having  kept  a  house  of  public  enter- 
tainment" This  allegation  constitutes  no  offence  and  the 
proceedings  had  were  not  therefore  in  pursuance  of  the  ^fAd  act 


£z  PARTB  Rot,  PgnyxoBBii  t oit  a  w»n  of  Cbrtiorabi. 


.J.) 


fl^'U.*— lo.  TtoU  the  rotnra  of  the  notteo  of  motion  te-  a  writ  of 

bj  a  b«illg  te  Miflktoat. 
to.  TiMtt  tach  a  rotvra  awd  not  bo  piovod  naoa  oalh. 

[Softf,  leth  Vabrwy,  1888.] 

In  this  case  the  preeecutor  in  the  court  below  having  appeared 
when  the  motion  for  a  writ  of  Certiorari  was  made,  objected  to  the 
granting  of  the  motion  upon  the  ground  that  the  return  of  the 
notice  of  such  motion  was  insufficient  not  being  proved  under  oath, 
as  required  by  the  imperial  Statute  18,  Qeo.  II,  oh.  18,  sec  ^, 
regulating  proceedings  upon  CertiorarL 

The  respondent  contended :  That  it  was  the  proper  time  to  take 
advantage  of  this  defect,  as  it  would  be  too  late  afterwards. 

Palc7,  on  CooTiotions,  edition  of  1858,  p.  880. 

That  the  Imperial  Statute,  which  required  that  the  six  daysf 
notice  should  be  **  duly  proved  on  oath,**  had  not  been  repealed 
by  the  Provincial  Act,  oh.  89,  sec  2,  sub-sec.  2,  Cons.  Stat.  L.  C, 
which  latter  Statute  applies  only  to  the  returns  of  the  dtiferent 
proceedings  had  after  the  granting  o#  the  writ  of  Certiorari.  That 
this  reasoning  had  been  applied  in  several  instances  by  the  Superior 
Court  in  Montreal,  in  1850  and  1851,  in  the  following  cases ; 

No.  96,  Ex  parte  Pierre  Chieoine^  7th  October,  1850. 
No.  158,  ExparU  Hiram  Waite^  8rd  December,  1850. 
No.  146         '<  •«        ««       7th  January,  1851. 

In  those  eases  the  proof  of  service  of  notice  of  BMitien  having 
been  made  by  the  return  of  a  bailiff,  the  Court  decided  that  the 
English  Statate  and  the  rules  which  obtained  in  England,  required 
proof  of  service  by  affidavit. 

Per  emriam, — ^The  practice  now  Ibllowed  in  the  Dlstriet  of 
Montreal  is  different  and  requires  no  proof  of  serviee  by  affidavit. 

Motion  granted. 
Otivier  j-  Armetranff,  attorneys  for  petitioner. 
(Termam,  attorney  for  respondent 
lifrenayef  counseL 


Ex  PAmva,  Covstim  vom  a  wmir  or  CwBTiomABi  abd  Raprabl 

BBXJtBMABB,  PBOSBOVTOR  IH  TBB  COVBT  BBLOW. 

((Jbfwa— Moirx,  J.) 
1  te  Miliag  Uquon  wtOottt  a  UoMM,  tiM  intenation 


Aid.— JThattaa 
not  bo 


[Moatiwl,  SIHuoh,  1888.] 

In  this  ease  tlie  Informatioa  and  conviction  were  for  the  offi»ooe 
of  sellfaig  liquor  without  a  license.  On  the  27th  Mai«h  1868,  the 
petitioner  moved  the  Superior  Court  for  a  writ  of  Certiorari  to 
issue  ttpoQ  several  grounds  contained  in  hie  affidavit  of  circum* 
stances  amongst  otbere  the  following:  IKecauso  no  information 
under  oath  was  ever  exhibited  to  Charlee  J.  Coureol,  Esquire, 
Judge  of  the  Seesiens  of  the  Peaee  for  the  City  of  Montreal,  previous 
to  the  issuing  of  the  writ  of  Summons  in  the  said  prosecution ; 
because  in  lieu  of  being  under  oath,  the  said  information  was 
merely  signed  1^  the  said  BaphaSl  BelleoMure  and  not  sworn  to. 
Vide  eh.  6  Con.  Stat  Lower  Canada,  a.  48. 

Per  curiam — The  provisions  of  the  act  respecting  tavern-keepers, 
do  not  require  that  such  an  information  be  made  or  laid  on  oaths 
but  on  the  contrary  that  act  gives  all  the  forms  which  are  to  be 
followed  in  such  prosecutions;  so  that  the  Section  24  of  Ch.  108 
of  the  Consolidated  Statutes  of  Canada  do  not  apply  to  such  cases. 

Application  revised. 

Kerr  and  IfagU^  attorneys  for  petitioner. 

Xo/rea^s,  attorney  for  Bellemarc 
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PBIVr  COUNCIL. 

l^Prueni  Lord  Cikmlkbwokd,  Sir  J.  L.  KmoHT  Bbuob,  and  Sir 

J.  T.  CoLnftiDOB.] 

Thb  Griat  WiBTSBJi  Bailvat  Of  C  AS  ADA.  Apps.,  Javb  Fawqstt, 

Reap. 

Thb  Grbat  4V^B8tbbv  Railvat  on  Cahada,  Apps.,  Maroabxt 

M*Kat  BftAio,  Bwp.— jP<»6.  21. 


When  an  Xnixuj  to  alland  to  biiT»  artoMi  flrom  the  improper  eoMtmetfon  of  a 
reilway,  the  Act  of  Ita luiTlDf  gtven  way  will  amoniit  to  vHmd  fade  ertdenoe  of 
its  inmxUdmuf}  mod  thto  eVldenee  maj  beoome  ooneloMTe  from  the  abMBoe  of 
anv  proof  on  the  part  of  the  oompanj  to  rehnt  it. 

A  ratlwar  eompaay,  In  the  Ibrmatlon  of  their  Una,  an  honnd  to  conrtmet  their 
work!  in  soeh  a  manner  aa  to  be  capable  of  rtaiating  all  vlolenee  of  wbeathir 
which,  in  the  cUmale  through  whidi  the  line  roni^  ml^  be  ezpceted,  thoogh 
perhapc  rarely,  to  ocenr. 

Jn  an  action  agalnat  a  nllway  company  to  recoTor  oomponaatlon  Jbr  li^nrlea 
reanlting  to  a  paawoger  from  an  acddeot  oanaed  br  the  glTtng  wny  oTn  portion 
of  the  oompany'a  rmilwar,  it  wae  proted,  on  behauof  the  company,  that  thm 
had  alwajB  employed  ildLnil  englneen  in  the  eonrtmetion  of  tneir  worka,  and 
that  the  giving  way  of  the  company 'e  railway  waa  eanaed  bT*  etormof  nnosnal 
▼Menca.  The  Jn4ie  In  directing  the  jnry,  nerer  explained  to  them  the  eflbeC 
cf  each  eridenoe  upon  the  qneatlon  of  negUgenee :  £uU.  th«t  the  Jut  oa|^  to 
have  had  their  minda  dletlnctly  and  pointedly  directed  to  thb  qneraon. 

These  were  two  sppeale  firom  the  jadgment  of  the  Goort  of 
Error  and  Appeal  of  Upper  Canada.  The  caiiaes  of  action  in 
both  oases  arose  oat  of  an  accident  which  happened  on  the  ap- 
pellants' railway  on  the  19th  of  March  1859.  In  each  case  the  ac- 
tion was  brought  b/  a  widow  as  the  personal  representatiTe  of  the 
husband,  to  recoTcr  compensation  for  the  benefit  of  herself  and 
children.  In  the  first  case  an  action  was  brought  by  Jane  Fawcett 
to  recoTcr  compensation  for  the  loss  sustained  by  the  death  of 
Thomas  Fawcett,  which  took  place  whilst  travelling  on  the  appel- 
lants' railway  on  the  19th  March  1859,  when  a  part  of  the 
embankment  on  which  the  railway  was  laid  gate  way  during  a 
Tiolent  storm  which  then  occurred ;  the  en^ne  of  the  railway 
train  was  thrown  into  the  breach  thus  created  in  the  embankment, 
and  Thomas  Fawcett  waa  killed.  The  deceased  was  traTelling  as 
a  passenger  for  hire,  and  it  was  alleged  by  the  respondeat,  that 
the  accident  was  attributable  to  the  appellants  haring  thdr  rail- 
way, and  the  switches,  bridges,  embankments,  euWerts,  drains, 
and  gutters  thereof  unskilfully  and  improperly  placed,  built,  and 
constructed  of  insufficient  materials  and  nie,  and  to  negligence, 
and  want  of  skill  and  caution,  in  the  carrying  and  conyeying  tiie 
deceased,  and  in  conducting,  managing  and  directing  the  carriage 
in  which  he  was  a  passenger,  and  the  train  to  which  the  carriage 
was  attached,  and  the  locomotiTe  whereby  the  train  waa  drawn. 
The  defenoe  was,  that  there  was  no  such  breach  of  duty,  or  want 
of  skill  and  care,  on  the  part  of  the  appellants,  as  alleged.  The 
cause  was  tried  at  Hamilton  on  the  Slst  October,  1869,  before  Sir 
J.  B.  Robinson,  C.  J.,  of  Upper  Canada.  It  was  adaiitted  that 
the  deceased,  Thomas  Fawcett,  waa  a  passenger  in  the  train  from 
Paris  (in  Canada)  to  St  Catharines  and  waa  killed  by  theaooident 
which  happ|ened  on  the  19th  March,  1869,  in  that  part  of  his 
journey  which  lay  between  Hamilton  and  Copetowa.  It  appeared 
by  the  eridenoe,  that  the  railway  between  Hamilton  and  Capetown 
at  the  place  where  the  aocident  happened  and  for  some  distanoe 
in  both  directions,  is  carried  along  an  embankment  raised  on  and 
running  along  a  mountain  side,  the  mountain  on  the  vpper  or 
north  fide  of  the  embankment,  rising  to  a  height  far  above  the 
top  of  the  embankment,  the  lerel  of  which  waa  about  twenty-fiTc 
feet  above  the  ground  on  its  north  side,  and  about  sixty  feet  above 
the  ground  on  its  south  side.  On  the  morning  of  the  19th  March, 
1869,  at  about  two  o'clock  a.  m.,  the  train  in  question,  travelling 
at  about  ten  miles  an  hour  from  Copetown  to  Hamilton,  reached 
the  place  of  the  aocident.  The  embankment  to  within  about 
twelve  feet  fh>m  the  i^und  on  the  north  side,  had  preriously 
given  way,  and  fallen  over  to  the  south  side,  leering  a  gap  of  about 
forty-five  yards,  into  which  the  engine  fell  and  so  Fawcett  was 
killed.  Loaded  trains  had  passed  safely  over  the  plaoe  of  the 
accident,  one  within  a  hour  of  the  time  when  it  took  place,  and 
two  others  within  the  two  or  three  hours  preceding.    At  those 


times  all  appeared  safe,  and  there  was  nothing  to  attract  attentioii. 
The  weather  had  been  wet  for  two  or  three  days  previonsly,  the 
winter's  firost  was  coming  out  of  the  i^und,  the  night  in  question 
was  very  stormy,  and  from  six  o'clock  in  the  evening  of  the  18lh 
March  there  had  been  an  excessively  heavy  rain.    The  witnesses 
on  both  sides  agreed  that  the  rain  caused  Uie  embankment  to  give 
way,  but  in  What  manner  it  acted  was  left  entirely  to  coigectiire 
and  uncertainty.    No  eridenoe  was  given  of  any  negligence,  or 
want  of  caution,  care,  or  skill  in  carrying  or  conveying  Fawcett^ 
or  in  conducting,  managing,  or  directing  Sie  carriage  train  or  loco- 
motive, or  of  defecta  in  the  materials  used  in  the  construction  of 
the  embankment  or  railway  woiks;  but  the  respondent  oalled 
witnesses  for  the  purpose  of  proring  negUgenee  or  want  of  shall 
in  the  construction  or  muntenanoe  of  the  works.     At  the  elose  of 
the  respondent's  case  it  was  objected,  on  behalf  of  the  appellants, 
that  as  the  eridenoe  shewed  that  the  appellants  employed  oompeteat 
engineers,  the  negligenoe  charged  against  them  was  negatived. 
But  the  learned  judge  ruled,  that  the  question  of  aegligeaoe  or  no 
negligence  must  go  to  the  jury,  and  that  the  question  waa,  whether 
a  ditch  was  necessary  at  a  certaia  part,  aad  whether  anch  a  <fitflh 
was  either  never  inade,  or,  if  made,  was  not  property  aiaia- 
tuned,  so  as  to  protect  the  embankment  l^rom  water ;  and  that  the 
engineers  employed  by  the  appeUaats  were  aot  exehisively  the 
judges  of  the  matter ;  that<they,  like  other  aervaata  of  the  appel- 
lants, might  4U1  in  doing  tiieir  daty ;  and  if  they  did,  the  apprilaata 
must  aaswer  for  iijuries  oooasionod  to  others  by  aaoh  aegleot 
The  judge  haviag  eo  ruled,  the  appeUaats  called  witaeases  oa  their 
behslf,  for  the  purpose  of  shewing  that  there  was  no  want  of  care 
or  skill  in  the  oonstmction  of  the  rulway  and  embaakmeat ;  that 
the  culverts  and  dndnage  were  sufficient;  that  the  appeUaata em- 
ployed competent  and  skiifhl  engineers,  and  spared  no  expense 
in  the  construction  and  maintenaaoe  of  tiie  railway ;  tliat  the  rail- 
way had  been  used  fbr  about  fbur  yean,  without  any  suspioioa  of 
insecurity,  and  was  considered  peifecUy  safe  by  first-rate  engin- 
eers, and  that  it  was  inspected  daily ;  tiiat  the  embaakmeat  was 
repeatedly  inspected  by  competent  surveyors  and  engineers,  and 
that  all  precautions  had  been  taken  to  proride  against  such  dangers 
as  could  reasonably  foreseen,  and  that  the  storm  which  occurred 
about  the  time  of  the  accident  was  of  a  most  extraordinary  and 
unpreoedented  character.    The  jury  fbund  a  verdict  for  the  res- 
pondent, with  damages  6000  dollars.    In  ti&e  following  term  the 
counsel  for  the  appellants  obtained  a  rule  aitt,  in  the  Court  of 
Common  Pleas  for  Upper  Canada,  for  a  new  trial,  oa.the  grouad 
of  misdirection,  and  on  the  ground  that  the  verdict  waa  agaiast 
law  aad  eridenoe.    In  Hilary  Term  cau84  was  shewn  against 
the  rule,  and  it  was  discharged ;  but  the  Chief  Justfoe  of  the 
Court  of  Common  Pleas  was  of  opinion  that  the  verdict  was  against 
the  weight  of  eridenoe ;  and  in  that  respect  he  diffiftred  fh>m  the 
other  two  judges  who  heard  the  case.    Judgment  waa  on  the  27th 
March,  1860,  entered  for  the  damages  aad  costs,  brtng  6419  dol- 
lers  and  16  cents.    Against  that  judgment,  the  thea  defeadaats 
appealed  to  the  Court  of  Brror  and  Appeal  for  Upper  Canada. 
The  appeal  came  on  to  be  heard  before  the  Court  of  Brror 
and  Appeal  on  the  27th  December,  1860,  and  on  the  28rd  Jaaaaiy, 
1861,  judgment  waa  delivered  to  the  effirat,  that  the  Court  waa  of 
opinion  that  the  directions  were  proper,  thst  the  verdict  waa  sup- 
ported by  eridenoe,  and  that  the  migority  of  the  Court  were  of 
the  optodon  that  the  judgment  waa  not  against  the  weight  of  eri- 
denoe.   The  judgment  appealed  flrom  was  therefore  affirmed.    The 
appellants  having  obtained  leave  fh>m  the  Court  of  Error  and 
Appeal  to  appeal  to  her  Mijestv  in  her  Privy  Council,  and,  having 
complied  with  the  terms  on  which  the  appeal  was  allowed,  now 
appealed  accordingly. 

In  the  second  case,  an  action  was  brought  by  Margaret  M'Kay 
Braid,  the  widow  and  pergonal  representative  of  Alexander  Braid, 
for  the  loss  sustained  by  the  death  of  the  said  Alexander  Rraid, 
which  occured  while  travelling  on  the  appellants'  railway,  at  the 
same  time,  and  under  the  same  circumstances  alleged  in  the  for- 
mer case ;  but  in  this  latter  case  a  defence  was  alao  set  up,  that 
the  deceased  was  travelling  on  the  railway  gratuitously,  or  else 
that  he  was  wrongfully  travelling  on  the  terms  of  a  free  pass 
ticket,  which  though  expired,  he  used  for  the  purpoee  of  avoiding 
payment  of  railway  fare,  and  by  the  terms  of  which  he  took  upon 
himself  all  risk  of  accidents.    The  cause  was  tried  at  Hamilton, 
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on  the  8]8t  October,  1869,  before  Sir  J.  B.  Robinson,  C.  J.,  of 
Upper  Canada.  It  was  admitted  that  the  deceased  Alexander 
Braid  was  in  the  train  from  London  (in  Canada)  to  Hamilton,  that 
he  was  in  the  sleeping  car,  and  was  killed  by  the  accident  which 
happened  on  the  momiog  of  the  19th  March,  1869,  about  two 
o*olook  A.  M.  It  appeared  bj  the  eTidence  that  the  deceased  had 
been  a  railway  officer  in  the  employ  of  the  appellants,  and  had  a 
free  pass  in  eaoh  of  the  years  1866,  1867,  and  1868,  and  had  im- 
properly retained  in  his  possession  the  two  passes  for  1867  and 
1868,  and  that  In  1869,  after  he  had  left  the  serrice  of  the  appel- 
lants, he  had  claimed  of  the  conductors  and  servants  on  the  line  a 
right  to  trayel  free,  presenting  one  of  his  old  passes,  and  on  some 
occasions  had  been  allowed  to  do  so,  and  on  others  (as  many  as 
two)  he  had  paid ;  and  on  one  occasion  had  told  one  of  the  con- 
ductors (not  the  conductor  on  the  night  of  the  aecident)  that  he 
was  the  only  conductor  who  made  him  pay.  The  two  pass  tickets 
for  1867  and  1868  were  found  on  him  after  his  death.  The  con- 
ductor on  the  Journey  in  question  supposed  that  he  had  a  free  pass 
and  when  examining  the  tickets  of  others  sitting  near  Braid,  was 
told  in  his  presence  that  Braid  had  a  free  pass  ticket,  and  Braid 
was  not  asked  for  his  ticket  No  eyidence  was  given  of  any  other 
ticket  than  the  two  free  pass  tickets  being  found  on  him,  nor  was 
any  other  eridenee  of  his  having  paid  his  fare  given.  It  was 
proved  that  persons  travelling  with  free  pass  tickets  take  upon 
themselves  all  risk  of  accidents  and  damages.  The  judge  summed 
up  the  case  to  the  jury.  The  jury  found  a  verdict  for  the  respon- 
dent, with  damages  4(X)0  dollars;  and  being  asked  at  the  suggestion 
of  the  appellants'  counsel  stated  that  they  concluded  that  the  de- 
ceased had  paid  his  fare  on  the  18th,  as  it  had  been  proved  he  did 
on  two  other  occasions  recently  before,  and  that  he  was  not 
travelling  under  a  free  ticket.  In  the  following  term  (Michaelmas 
1869),  the  counsel  for  the  appellants  obtained  a  rule  nitt  in  the 
Court  of  Common  Pleas  of  Upper  Canada  for  a  new  trial,  on  the 
ground  of  misdirection  and  want  of  direction,  and  on  the  ground 
that  the  verdict  was  against  law  and  evidence.  In  the  following 
term  (Hilary,  1860),  cause  was  shewn  against  the  rule,  and  it 
was  discharged  ;  but  the  Chief  Justice  of  the  Court  of  Common 
Pleas  was  of  opinion  that  the  verdict  was  against  the  weight  of 
evidence,  and  his  Lordship  differed  from  the  other  two  judges  in 
that  respect.  Judgment  was,  on  the  20th  March,  1860,  entered 
for  the  damages  and  costs,  being  4240  dollars  68  cents.  Against 
that  judgment  the  then  defendants  appealed  to  the  Court  of  Error 
and  Appeal  for  Upper  Canada.  The  appeal  came  on  to  be  heard 
before  the  Court  of  Error  and  Appeal  on  the  27th  December, 
1860,  and  on  the  28rd  January,  1861,  judgment  was  delivered,  to 
the  effect  that  the  Court  was  of  opinion  that  the  directions  to  the 
jury  were  proper ;  that  the  verdict  was  supported  by  evidence ; 
And  that  the  majority  of  the  Court  were  of  opinion  that  the  judg- 
ment was  not  against  the  weight  of  evidence.  The  judgment  ap- 
pealed flrom  was  therefore  affirmed.  The  appellants  having  ob- 
tained leave  from  the  said  Court  of  Error  and  Appeal  to  appeal  to 
her  Majesty  in  her  Privy  Council,  and  having  complied  with  the 
terms  on  which  the  appeal  was  allowed,  now  appealed  accordingly. 

ManUty^  Q,  C,,  and  £ev,  for  the  appellants,  in  both  oases,  oon- 
tended  that  there  was  no  evidence  of  negligence,  or  want  of  care 
or  skill  in  the  oonstmotion  of  the  railway,  or  in  repairing  or  main- 
taining the  siune,  which  occasioned  the  aooident ;  that  the  judge 
misdirected  the  jury  in  telling  them  there  was  evidence  of  culpable 
negligence  in  the  construction  or  maintenanoe  of  the  embankment 
which,  it  could  be  said  without  doubt,  occasioned  the  aooident; 
that  it  was  at  least  as  consistent  with  the  evidence,  that  the  giving 
way  of  the  embankment  arose  from  inevitable  accident,  or  a  cause 
which  the  appellants  oould  not  reasonably  anticipate  or  guard 
against^  as  from  any  negligence  or  want  of  care  or  skill  in  the 
oonstmotion  or  maintenanoe  of  the  embankment;  that  the  judge 
ought  to  have  given  the  jury  some  instruetion  or  direction  as  to 
what  oonstitnted  culpable  negligenoein  the  oonstructioc  and  main- 
tenance of  the  embankment,  and  to  have  explained  to  them  under 
what  oireumstanoes  and  in  what  manner  the  appellants  would  be 
liable  for  the  conseqnenees  of  the  storm, 

MaUketos  for  the  respondent  in  all  cases. — There  was  no  mis- 
direction on  the  part  of  the  judge.  The  question  whether  the 
verdict  was  against  the  weight  of  the  evidence  is  not  now  in  issue. 


The  jury  were  justified,  on  the  evidence,  in  finding  a  verdict  for 
the  respondents. 

The  following  authorities  were  referred  to: — WUhert  v.  The 
North  J^ent  Railway  Company  (27  L.  J.,  Ex.,  4Hr^;  Bliyh  v.  The 
Birmingham  Water  Works  Company  (11  Exch.  781);  loomeyw.  The 
London,  Brighton,  and  South^eoaat  Rail^tay  Company  (8  C.  B.,  X. 
8.,  146);  Carpue  v.  The  London,  Brighton,  and  SoUth-eoaet  Railway 
Company  (6  Q.  B.  747);  Skinner  v.  !7%e  London,  Brighton,  and 
South-coast  Railway  Company  (6  Exch.  787);  Ruck  v.  Williamt 
(27  L.  J.,  Ex.,  867);  Smith  v.  Sheppard  {Ahh,  Ship.  882);  Fordr. 
Laeey(SO  L.  J.,  Ex.,  461);  Birdy.  The  Oreat  Northern  Railway 
Company  (28  L.  J.,  Ex.,  8) ;  and  the  Act  of  the  Canadian  Legisla- 
lature,  22  Vict  c  18,  s.  67. 

Lord  Chblmsfo&d  delivered  the  judgment  of  their  Lordships: 
These  cases  come  before  us  by  appeals  from  judgments  of  the 
Court  of  Error  and  Appeal  of  Upper  Canada,  affirming  judgments 
of  the  Court  of  Common  Pleas  in  two  actions  brought  against  the 
Oreat  Western  Railway  Company  of  Canada,  As  the  actions 
arose  out  of  the  same  accident,  and  in  eaoh  of  them  the  same 
ground  of  negligence  is  alleged  against  the  company,  the  principal 
questions  to  be  determined  are  the  same  in  both.  There  are  two 
points,  however,  which  are  peculiar  to  BraitTe  ease,  to  which  it 
may  be  necessary  shortly  to  advert  The  first  of  these,  which  was 
properly  abandoned  on  the  argument,  arose  upon  two  pleas  of  the 
company,  which  alleged  in  substance,  that  Alexander  Braid, 
the  deceased,  was  travelling  on  the  railway  under  circumstances 
which  released  the  company  from  all  UabUity  to  answer  for  his 
death ;  and  it  was  admitted  that  if  the  onus  of  the  proof  of  their 
pleas  vested  upon  the  company  (of  which  there  could  be  no  doubt), 
it  would  be  hopeless  to  attempt  to  disturb  the  verdict  of  the  jury 
upon  these  issues.  The  other  is  an  objeotion  which  has  been  urged 
against  the  right  of  appeal,  on  the  ground  of  the  damages  being 
of  insufficient  amount.  This  objection  depends  upon  an  act  of 
the  Canadian  Legislature  ^22  Vict.  c.  18,  s.  67),  which  enacts 
"  that  the  judgment  of  the  Uourt^of  Error  and  Appeal  shall  be  final 
where  the  matter  or  cont^over^y  does  not  exceed  the  sum  or  value 
of  4(X)0  dollars."  The  damages  in  BrauTt  ease  were  exactly  of 
this  amount ;  kut  it  was  contended,  on  behalf  of  the  appellants, 
that  the  oosts  which  were  the  consequence  of  the  verdict,  ought 
to  be  added  to  the  damages,  and  that  thus  the  matter  in  contro- 
versy would  exceed  the  limited  sum  or  value.  As  the  judgment 
of  their  Lordships  will  be  in  favour  of  the  respondents  upon  the 
other  grounds  of  appeal,  they  think  it  unnecessary  to  express  any 
opinion  upon  this  objection ;  but  nothing  which  Was  thrown  out 
by  them  in  the  course  of  the  argument  must  be  considered  as  any 
indication  of  their  assent  to  the  proposition,  that  in  estimating  the 
matter  in  controversy  the  oosts  incurred  by  the  losing  party  may 
be  taken  into  account.  Having  adverted  to  the  questions  which 
are  applicable  only  to  one  of  these  appeals,  we  now  proceed  to 
those  which  are  common  to  both.  The  actions  were  for  damage 
alleged  to  have  been  sustained  by  the  plaintiffs  in  consequence 
of  the  deaths  respectively  of  Thomas  Fawoett  and  Alexander 
Braid,  occasioned  by  the  want  of  care  and  skill  of  the  company  in 
constructing  their  railway,  and  in  repairing  and  maintaining  the 
same.  The  part  of  the  railway  where  the  aooident  occurred  was 
carried  over  an  embankment,  made  on  the  slope  of  a  mountain, 
and  had  been  in  use  for  four  or  five  years  without  any  injury 
having  happened.  Early  on  the  morning  of  the  19th  March,  1869, 
after  an  unusually  heavy  fall  of  rain,  the  embankment  gave  way 
to  the  extent  of  forty-five  yards  in  length  on  the  line  of  the  track. 
Trains  had  gone  over  the  place  where  the  accident  occurred  during 
the  preceding  night,  and  a  train  with  thirteen  cars  had  passed  the 
same  spot  at  ten  minutes  past  one  on  the  morning  of  the  19th 
March.  The  train  in  question  arrived  At  the  part  of  the  embank- 
ment which  had  given  way  about  two  a.  m.,  and  was  immediately 
precipitated  into  the  breach,  the  deaths  of  the  two  persons  in  res- 
pect of  which  the  actions  were  brought  being  the  unhappy  conse- 
quence of  this  accident.  In  support  of  the  verdicts  which  in  both  the 
actions  were  against  the  company,  it  was  insisted  by  the  learned 
counsel  for  the  respondents  that  the  mere  proof  of  the  embank- 
ment having  given  way  would  have  been  quite  sufficient  to  estab- 
lish a  case  of  negligence  ;  and  in  support  of  this  position  he  cited 
the  cases  of  Carpue  v.  The  London  and  Br^hton  Railway  Company 
(6  ().  B.  747)  and  Skinner  v.  I%e  London,  Brighton  and  SotUh-eoatt 
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RaUway  Company  (6  Exoh.  787).  There  can  be  no  dovbt  that 
where  an  iijarj  is  alleged  to  nave  arisen  from  the  improper 
eons  traction  of  a  railway,  the  fact  of  its  haying  given  way  will 
amount  to  primf  facu  evidenee  of  its  Insnffioiency;  and  this 
evidence  msy  become  oondndTe  from  the  abseooe  of  any  proof  on 
the  part  of  the  company  to  rebnt  it  However,  the  plaintiffs  did 
not  rest  their  case  solely  on  the  fhet  of  the  falling  in  of  the 
embankment,  but  called  witnesses  to  give  their  opinion  as  to  the 
cause  of  the  injury.  It  was  objected  by  the  learned  oonnsel  for  the 
appellants  that  this  evidence  amonntad  only  to  theory  and  con- 
jecture, and  that  the  jury  ooght  not  to  have  been  permitted  to 
act  upon  it.  To  this  it  may  be  answered,  that  iJthoogh  the 
circumstances  which  occasioned  the  accident  were  facts  to  be 
proved,  yet  the  causes  which  produced  this  state  of  oirenmstances 
were  necessarily  matters  of  opinion  and  judgment.  But  then  it 
was  said  that  the  witnesses  ascribed  the  accident  to  different 
causes,  that  their  theories  were  conflicting  and  mutually  destruc- 
ttve,  and  that  consequently  at  the  close  of  the  plaintiff's  case  there 
was  nothing  to  go  to  a  jury.  The  difference  of  opinion  in  the 
witnesses,  however,  refers  merely  to  the  mode  in  which  the  water 
must  have  operated  upon  the  embankment,  but  they  speak,  almost 
with  ooe  voice,  as  to  the  defective  character  of  the  drainage.  It 
was  assumed  that  at  the  close  of  the  plaintiff's  evidence  in  each 
case  there  was  an  application  by  the  defendants  fbr  a  nonsuit ; 
but  this  seems  to  be  a  misapprehension.  The  notes  of  the  learned 
Judge  who  tried  the  cause  appear  to  be  merely  the  heads  of  the 
defence  set  up.  The  first  ground  of  defence  in  both  cases,  that 
the  company  had  always  skilful  engineers,  and  therefbreooaldnot 
be  held  to  have  been  negligent,  even  if  the  work  were  not 
judiciously  constructed,  would  have  been  prematurely  urged  as 
matter  of  nonsuit  at  that  stage  of  the  trial,  as  no  proof  had  then 
been  given  of  the  employment  of  such  engineers  by  the  company. 
The  language  of  the  note  in  Braid' »  eats,  **  it  being  proved,"  must 
be  understood  '*  upon  its  being  proved,"  and  must  be  taken  as  a 
short  mode  of  stating  the  intended  defence.  The  other  defence  men- 
tioned to  have  been  raised  in  Braid*t  ease  only,  was  clearly  for  the 
Jury,  even  if  the  unusual  state  of  the  weather  had  been  proved  in 
the  course  of  the  plaintiff's  case.  Although  no  mention  is  made  of 
this  ground  of  defence  in  ihe  notes  of  Fawcitfs  edhf  it  is  fair  to 
assume  that  it  was  urged  on  behalf  of  the  company  in  that  case 
also,  not  only  from  the  nature  of  the  evidence,  but  also  from  the 
circumstance,  that  when,  on  the  application  fer  the  new  trial,  mis- 
direction was  imputed  to  the  learned  judge  in  this  particular,  it  was 
never  objected  that  no  question  of  the  kind  had  been  raised.  The 
defence  in  both  eases,  therefore,  was  substantially  the  same,  being 
founded  upon  proof  of  the  proper  construction  of  the  railway,  of 
the  daily  inspection  of  the  line,  and  of  the  violence  of  the  storm 
of  rain,  which  carried  away  the  embankment.  As  far  as  we  can 
collect  fW>m  the  learned  judge's  note  of  his  charge  to  the  Jury,  he 
does  not  appear  in  Faweetfs  case  to  have  adverted  to  the  company's 
defence  arising  upon  the  extraordinary  and  unforseen  state  of  the 
weather  immediately  before  the  accident ;  nor,  in  Braids  §  com,  to 
have  mentioned  It  otherwise  than  in  an  incidental  manner.  In 
neither  case  does  he  appear  to  have  ezplidned  to  the  jury  the 
effect  which  would  be  produced  upon  the  question  of  negligence, 
by  satisfactory  proof  that  the  storm  which  destroyed  the  embank- 
ment was  of  such  an  extraordinary  description  that  no  experience 
could  have  anticipated  its  occurrence.  Their  Lordships  think  that 
the  jury  ought  to  have  had  their  minds  distinctly  and  pointedly 
directed  to  this  question,  and  that  without  some  definite  instruc- 
tion upon  the  subject,  they  were  likely  to  have  omitted  it  from 
their  consideration.  If,  therefore,  there  had  been  any  misoarriage 
on  the  part  of  the  jury  in  consequence  of  this  non-direction,  and 
a  verdict  against  the  evidence  had  been  produced  by  it,  their 
Lordships  would  have  felt  themselves  compelled  to  send  the  oasiD 
to  a  new  trial.  But  upon  a  carefdl  examination  of  the  eWdence, 
they  have  come  to  the  conclusion  that  the  verdict  ought  to  have 
been  the  same  even  if  the  question  of  negligence  had  been  left  to 
the  jury,  accompanied  with  a  direction  as  to  the  circumstances 
under  which  the  company  would  have  been  exonerated  from  lia- 
bility. In  the  construction  of  works  of  a  permanent  character, 
such  as  a  railway,  the  amount  of  precaution  which  ought  to  be 
taken  to  guard  against  any  external  violence  to  which  it  may  be 
exposed  cannot  be  the  subject  of  any  precise  mlCi  bnt  mnst 


necessarily  vary  aoeording  to  the  varying  lecal  eireamstaaooa  of 
each  case.  The  diffioulty  of  extracting  any  prineiple  from  daoided 
cases  which  may  be  applied  with  oertaint^  to  questions  of  this 
description,  is  strongly  exemplified  by  two  judgments  of  tha  Court 
of  Exchequer,  which  were  delivered  within  ^ree  weeks  of  each 
other.  In  ITtlAsrt  v.  Tlu  Jf^orth  Kmi  BaUway  Compwiqf  (27  L.  J., 
417),  which  was  an  action  against  the  railw^  compaay  for  an 
injury  ocoasioned  by  their  keeping  and  maintaining  their  railway 
in  an  insecure  state,  it  appeared  that  the  vmlway  bad  been  eoa- 
stracted  five  years,  and  ran  through  a  marshy  eountiy  snlyect  to 
floods;  that  it  was  constraoted  on  a  low  embankment  oompoaed 
of  a  sandy  sort  of  suil  likely  to  be  washed  away  by  water ;  and 
that  the  culverts  were  insufficient  to  cany  off  the  water.  £vi« 
dence  was  given  that  on  the  day  of  the  accident  an  axtraordinaiy 
storm  occurred,  accompanied  for  sixteen  hours  with  voy  violent 
rain,  and  that  in  ooaseqnenca  of  thii^  a  stream,  near  to  tha  apot 
at  which  the  accident  had  occurred,  had  been  swollen  to  a  torrent^ 
and  washed  away  a  bridge,  and  poured  down  with  great  force 
upon  the  line ;  that  the  water  had  by  midnight  worn  the  earth 
away  under  the  sleepers  on  some  places,  leaving  the  rails  waanp- 
portod  and  exposed.  A  verdict  was  given  for  the  plaintiff,  but 
the  Court  set  It  aside,  and  granted  a  new  trial;  PoUook  C.  B., 
saying  that  the  oompany  was  not  bound  to  have  a  lineoonstmeted 
so  as  to  meet  such  extraordinary  floods;  and  BramweU,  B^ 
observing  that  the  very  existence  of .  the  Une  for  ftve  years, 
notwithstanding  that  the  district  was  subject  to  floeda,  tended  te 
negative  the  only  negligence  which  .was  set  up."  There  la  some 
difficulty  in  reconciling  tliis  remark  with  the  language  used  by  the 
aame  learned  Judge  in  the  other  case  of  Buck  v.  WiUiamt  {il  L. 
J.,  Ex.,  857).  That  was  an  action  agmnst  oommiseionen  of  aawers 
for  negligence  in  oonstrncting  a  sewer  in  a  defective  and  improper 
mann^,  and  keeping  it  in  that  state,  whereby  it  bnret  and 
damaged  the  plaintiff's  premises.  It  appears  that  the  an  war  was 
constructed  In  April,  1853.  In  the  year  1856  two  severe  storms 
occurred,  one  on  the  18th  July,  which  occasioned  the  bursting  of 
the  sewer,  and  another  on  the  26th  July,  before  the  repmr  of  the 
sewer  was  completed,  at  which  time,  the  iijuiy  was  done  to  the 
plaintiff.  It  was  stated  in  the  report  of  the  oommisianeEs'  surveyor, 
that  the  storm  of  the  26th  July  was  without  its  precedent  for 
violence.  The  Court  held  that  the  pluntiff  was  entitled  to  recover. 
Bramwell,  B.,  in  answer  to  the  argument  for  the  defenoa  of  the 
commissioners  arising  out  of  the  extraordinary  violence  of  the 
storm,  which  occasioned  the  dansage,  said,  "  he  called  it  extraor- 
dinai^,  but  in  truth  it  is  not  an  extraordinary  storm  which  happens 
once  in  a  oentuiy,  or  in  fifly  or  twenty  years ;  on  the  contrary,  it 
would  be  extraonlinary  if  it  did  not  happen ;"  and  he  added  "  there- 
fore, it  seems  to  me  that  the  commirioners,  who  ought  to  have  put 
down  a  flap  or  penstock  of  a  permanent  character,  in  order  to 
guard  against  a  thing  likely  to  oocur,  not  only  in  a  short  time, 
bnt  at  all  times,  may  weU  be  said  to  be  guilty  of  negligence 
relatively  to  the  probable  event  of  a  storm  happening  in  fifty  years." 
Their  Lordships,  without  attempting  to  lay  down  any  general  rule 
upon  the  subject,  which  would  probably  be  found  to  be  impracti- 
cable, think  it  sufficient  for  the  purpose  of  their  judgment  in  thess 
cases,  to  say  that  the  railway  oompany  ought  to  have  constructed 
their  works  in  such  a  manner  as  to  be  capable  of  rseMng  all  the 
violence  of  weather  which  in  the  ettmata  of  Canada  might  be 
expected,  though  perhaps^  rarely,  to  oocnr.  Now,  the*  evidence, 
fairly  considered,  shews  nothing  beyond  this  in  the  character  and 
degrae  of  the  storm  which  destroyed  the  embankment  The  night 
of  the  accident  is  described  by  various  witnesese  to  have  been 
•«  very  severe ;"  one  says  it  was  a  •«  bad  night,  vsry  bad ;"  another, 
in  the  usual  style  of  exaggeration,  that  *'  it  was  the  went  night 
he  ever  saw ;"  it  is  stated  by  others  that  the  rain  *'  waabed  away 
bridges  and  portions  of  the  road ;"  and  two  of  the  plmntiff 's  wit- 
nesses deociibe  th((  storm^  one  as  being  **  a  very  nnnanal  one," 
the  other  '*  an  extraordinary  storm."  In  the  whole  of  this  evidence, 
there  is  nothing  more  proved  than  that  tiie  night  was  one  of  un- 
usual severity,  but  there  is  no  proof  that  nothing  aioriiar  had 
been  oxperienoed  before,  nor  is  there  anything  to  lead  to  a  con- 
clusion that  it  was  at  all  issprobable  that  such  a  storm  might  at 
any  time  occur.  It  must  also  be  borne  in  mind,  that  although  the 
embankment  had  stood  firm  for  five  years,  and  had  possibly  not 
been  exposed  to  any  storm  of  equal  violence  to  that  before  which 
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it  wft  w»y,  yet  it  vaa  •fidmitly  not  ooottnieted,  or  at  loMt  not 
miuntiiined,  in  a  manner  to  enablo  it  to  resbt  any  unneaal  pressure. 
It  appears  that  there  was  a  diteh  made  for  the  purpose  of  earrjing 
off  the  water  that  oame  down  flrom  tho  hill,  bnt  it  was  either  im- 
perfeotlj  oonstraeted  from  the  first,  and  of  insoffieient  dimensions, 
or  it  was  saffered  to  be  obstmoted  and  ehoked  np,  so  that  when  an 
nnnsual  qnantitj  of  water  flowed  into  it,  it  was  nneqoal  to  the 
oeoasion.  The  company's  engineer  says  in  his  report,  "  It  appears 
Arom  the  levels  that  there  is  a  depression  of  two  feet  in  one  place. 
The  ditch  is  an  imperfect  one.  If  that  depression  of  two  feet  had 
been  filled  In,  I  qvestion  whether  that  accident  would  haye  ooonx^ 
red."  And  afterwards,  **The  cause  d  this  accident  can  be 
overcome,  and  must  be,  to  prerent  the  recurrence  of  such  an 
accident  again."  It  is  true  that  he  adds,  "No  enc^neer  could 
possibly  have  foreseen  such  an  accident  as  this."  But  whether  he 
means  that  it  was  impossible  to  have  anticipated  such  a  storm  as 
oocurred,  or  from  the  manner  in  which  the  embankment  was  con- 
structed, it  could  not  have  been  eipected  to  give  way  is  not  easy 
to  determine.  Whatever  his  meaning  may  be,  it  is  evident  that 
the  embankment  was  insufficiently  provided  with  mesas  of  resisting 
the  storm,  which,  though  of  nnusual  violence,  was  not  of  such  a 
character  as  might  not  reasonably  have  been  anticipated,  and 
which,  therefwe,  ought  to  have  been  provided  against  by  all  rea- 
sonable and  prudent  precautions.  Even  supposing,  then,  that  the 
learned  Judge  omitted  to  explain  to  the  Jniy  what  amount  of  wit 
m^jor  would  exonerate  the  company  from  the  charge  of  negligence, 
yet  their  Lordships  are  of  opinion  that  had  this  direction  been 
given,  snd  had  the  lury  been  led  by  it  to  find  for  the  company, 
their  verdict  wonld  have  been  wrong ;  and  they  adopt  the  language 
of  the  Court  of  Sxohequer  in  iW^  v.  Lacy  <80  L.  J.»  Sx.»  851), 
that  '*  noB-directicn  is  only  a  ground  for  granting  a  new  trial 
whei«  it  produces  a  verdict  against  the  evidence ;"  and  th^  wiU* 
therefcre,  humbly  recommend  to  her  liijesly  that  the  judgments 
in  these  cases  be  aflkmed,  with  costs. 
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Articled  Clerhs-- Contract  of  Service^  hnc  satisfied— Con. 
Stat.  U.  a,  M^.  85,  «.  8,  M^^  1. 

To  THX  Editors  or  Thx  Upper  Canada  Law  Journal. 

ToROMTO,  15a  JUby,  1863. 

GiiiTLiiiiN, — ^Toa  will  confer  «  favour,  not  only  on  the 
writer,  bat  on  many  stadenta-at-law,  by  giving  yoor  opinion 
on  the  following  question* 

An  artlolod  clerk  serves  in  an  ftttomey^s  office  for  three 
years,  and,  at  the  end  of  that  time,  leaves  the  office  withoat 
oanoelling  liis  artiGles,  and  employs  himself  for  two  months 
in  teaohing  sohooL  At  the  expiration  of  the  two  months  he 
returns  to  the  law  office  and  serves  two  years  more  under  the 
eame  articles  under  which  be  originally  served. 

Is  the  above  su^  a  service  of  the  period  of  five  years, 
required  by  statute,  as  will  entitle  the  clerk  to  admission  as 
an  attorney  J 

On  page  412  of  Con.  Stat,  U.  C,  the  first  snbHMotion  of 
section  three  provides  that  the  student  seeking  admission  as 
an  attorney  must  have,  daring  Ike  term  ipecifioiin  his  oonirad 
of  tervicet  duly  served  thereunder,  and  daring  the  whole  qf 
«iie4  term  been  aotoally  employed  4n  the  proper  praotioe  or 
business  of  an  attorney  or  solicitor  by  the  attorney  or  solicitor 
to  whom  be  has  been  bound,  &o. 

Now  this  wonld  seem  to  mean  that  he  must  not  merely 
serve  for  five  years,  but  for  ike  parUadar  fvee  feare  mmUicned 
in  hie  contract  of  eervicct  and  have  been  employed  in  the 
proper  praotioe  or  bosiness  of  an  attorney  or  solicitor  during 


the  whole  of  thoee  partieular  five  yean.    The  effeei  of  thia 

would  be  that,  if  he  leaves  the  office  and  engagee,  even  for  a 

week,  in  some  other  basiness,  he  renders  it  impossible  for 

him  to  serve  daring  the  whole  of  the  five  years  mentbned  in 

his  articles,  and  oonseqnently,  though  he  may  have  served 

faithfully  in  an  attorney's  office  for  foar  years  and  six  months, 

yet  his  absence  of  a  week  in  some  other  employment,  under 

a  strict  oonstraotion  of  the  statuto,  reduces  him  to  the  same 

position  as  if  he  had  not  served  a  day. 

It  is  very  difficult  to  see  the  sense  or  jostioe  of  saoh  an 

enactment,  and  in  reality  I  think  it  is  not  striotly  enforoed, 

bnt  would  be  much  obliged  if  you  would,  in  the  next  number 

of  the  Law  Joamal,  give  your  opinion  on  the  effect  of  that 

daase  of  the  statato  and  the  interpretation  put  upon  it  in 

practice. 

Yonrs  truly, 

A  Law  Studbht. 


[A  strict  interpretation  of  the  enactment  to  which  our  cor- 
respondent refers  wonld  pybably  have  some  such  effect  as 
that  to  which  our  correspondent  adverts ;  but  we  are  glad  to 
sfy  thai  having  submitted  his  letter  to  the  Treasurer  of  the 
Law  Society,  we  are  authorised  by  that  gentleman  to  state 
that  such  is  not  the  interpretotion  given  to  the  enactment  by 
the  Benchers  of  the  Law  Sooiety.-T-Ens.  L  J.] 


Munie^fKil  IdWh^Aeeeeemeni^Couri  qfBeoidon — Coeui  of  • 

Appeal. 

To  ^!BM  SniTOBS  OP  TOM  Law  Jourval. 

On  the  6th  of  April,  the  township  of  A.  aooeptcd  the  resig* 
nation  of  their  clerk,  and  on  the  same  day  appointed  another 
clerk,  but  he  did  not  subscribe  the  declaration  of  office  until 
the  4th  of  May  following. 

The  assessor  made,  the  return  of  Uie  roll  to  the  old  derk, 
and  subscribed  the  same  before  him,  on  the  24th  of  April. 

Parties  applied  to  the  new  clerk  to  see  the  roll,  but  it  was 
not  in  his  hands  up  to  the  day  of  meetf  ng  of  Court  of  Revbion, 
after  which  court,  when  the  roll  was  finally  passed,  numeroas 
errors  appear. 

Have  the  rate-payen  any  means  of  compelling  the  roll  to 
be  amended  on  account  of  a  copy  of  the  same  not  having  been 
put  up,  in  accordance  with  s.  50  of  c.  55  of  the  Con.  Stat,  of 
U.  C,  by  the  clerk,  if  the  new  clerk  appointed  was  the  clerk 
at  the  time;  or  have  the  rate-payers  power  to  appeal  in 
general  terms  to  the  judge  of  the  County  Court  against  the 
validity  of  the  roll ;  and  has  such  judge  the  power  to  order 
the  said  roll  to  be  put  up  for  fourteen  days,  and  re-open  the 
Court  of  Revision;  or  in  faot  have  they  any  and  what 
remedy?  Your  valuable  opinion  on  the  above  question 
would  be  esteemed  a  great  favour. 

laMM  Favuvs. 


[tt  was  the  duty  of  the  new  clerk,  before  entering  on  the 
duties  of  his  office,  to  take  the  oath  to  which  our  corres- 
pondent refers.  Not  having  done  so,  the  loU  appears  to  have 
been  delivered  to  the  old  derk,  who  was  acting  nntil  his  cno* 
cesser  shoald  qualify.    Thoagh  not  so  steted  by  oar  ooR^ 
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«*ita 


pondent,  we  presume  the  old  elerk  in  good  time  eaoeed  A  copy 
of  the  foil  to  be  pot  ap  in  good  time  as  required  bj  law.  Bat 
whether  this  was  so  or  not,  we  are  at  a  loss  to  see  in  what 
maaner  tiie  Oosrt  of  Rorision  can  now  interfere.  All  the 
daties  of  tile  Ckmrt  of  Betision  are  reqnired  to  be  completed, 
and  the  rolls  finally  revised  before  1st  of  Jane  in  each  year. 
And  we  do  not  think  the  remedy  by  appeal  to  the  coanty 
jttdge  can  now  be  sneoessfblly  invoked — ^flrst,  becaose  the 
appeal  danses  do  not  seem  to  us  to  apply  to  such  a  case  as 
put  by  oar  oorresponpent ;  and  secondly,  becaose  the  time 
for  senring  the  written  notice  of  appeal  has  long  since  ex- 
pired.—Bds.  Ii.  J.] 


C.  L  JP.  A.'^Tinufor  PUading— Computation. 
To  THi  Editors  or  the  Law  Journal. 

Sarnia,  5th  Jone,  1863. 

QiNTLmiN, — ^On  what  day  can  jodgment  as  for  want  of  a 
plea  be  signed  onder  the  following  circumstances  7 

A  writ  of  sommons  is  served  oA  the  13th  May,  and  declara- 
tion and  notice  to  plead  on  Satorday  the  23rd  May. 

Now,  as  between  ooonsel  for  plaintiff  and  defendant,  oomes 
a  wide  difference  of  opinion :  one  holding  that  Satorday,  the 
30th  May,  is  the  last  day  for  pleading ;  the  other  that  the 
day  of  service  of  declaration  is  not  indosive,  and  that  conse. 
i^oentiy  Sonday  being  a  cfiwf  ymni,  the  defendant  has  the  whole 
of  Monday  to  file  his  plea,  and  that  jodgment  cannot  be  signed 
ontil  the  office  is  legally  open  on  Monday  morning. 

Defendant  proceeds  to  file  his  plea  at  tbs  opening  of  the 
office  on  Toesday  meming  (10  o'clock)  and  finds  that  jodg- 
ment has  been  signed.an  hoor  previoosly. 

Aotborities  seem  oonflicting,  hence  the  enqoiry  of 

Law  Studist* 


[Plaintiff  is»  we  think,  right  in  his  contention.  In  comput- 
ing the  time  for  pleading  to  a  declaration,  the  first  and  last 
days  are  inelosive.  We  refer  to  Moore  v.  f%s  Orand  ^runk 
Bailfoay  Co.,  4  U,  0.  L.  J.  20.]— fins.  L.  J. 


MONTHLY     REPERTORY. 

COMMON  LAW. 

C.P.  fipiiroi  V.  SnvoR. 

WiU — Cotutmetion — Deene'of  fruhold^-Tnutea,  extent  qf  eeiate 

of-^Bule  in  SheUey^e  ease. 

The  testator,  by  his  will,  after  direeting  bis  debts  aod  fimeral 
and  testamentary  expenses  to  be  paid,  devised  to  trostees  all  that 
his  freehold  messoage,  poblio  hoose,  and  premises,  sitoate  in  L. 
street  S.,  now  in  the  oooapatlon  of  W.  0. ;  also  all  those  his  free- 
hold messnages,  dweUiDg-hoaBes,  shops  and  premises  sitoated  in 
B.  street  and  8.  street ;  and  also  all  and  stngolar  other  his  real 
and  personal  estate  and  effects,  goods  and  chattels,  whatsoever  and 
wheresoever ;  in  trust  as  to  his  said  freehold  publto-honse  and 
premises  situate  in  L.  street  aforesaid,  to  pay  the  rents  and  pro- 
ceeds thereof  as  and  when  the  same  shall  oome  to  their  hands, 
onto  his  son  J.  S.,  for  and  during  the  term  of  bis  natural  life ; 
and  from  and  immediately  after  the  death  of  the  said  sofO,  ia  trust 
for  the  right  heirs  ef  him  the  said  J.  8.  fbrever. 

The  trustees  were  also  appointed  ezeeutors. 

Mdd,  that  J.  8.,  Jan.,  took  the  equitable  fee  simple. 


C.P.  Btaoo  v.  Sujott. 

^iU  tf  ezchanfie-^^eeepianee  per  pro^^Ihity  ^  mdbrsic 

Tbo  doty  of  an  indorsee  of  a  bill  of  exehaage  express sd  to  be 
sooepteii  petpreCf  is  to  asoertain  that  the  pereon  so  aeeepting  had 
exceeded  his  authority ;  and  if  he  omiU  to  do  bo»  he  taken  tiie 
MUathkperiL 


QALLAOlIfen  V.  Htmi^BOST, 

Permieeiom  to  ute  way— JV<|f% 


Q.B. 


Where  the  owner  of  tiie  soil  nermits  others  to  pass  over  it,  he 
is  liable  for  an  aeeident  oaosed  oy  the  negligenoe  of  himself  or  his 
servants  to  a  person  lawfully  availing  himself  of  such  permission ; 
though  he  would  not  be  liable  fbr  an  aeddent  caused  by  the  ordi^ 
nary  risks  attaching  to  the  nature  of  the  place,  or  the  bosiness 
there  carried  on. 

SembUf  per  Grompton,  J.,  that  the  fact  that  the  injured  person 
was  upon  the  premises  ontawfully  would  not  excuse  negligenee  on 
the  pfurt  of  the  owner,  though  it  would  be  an  element  fii  deter- 
mining what  acts  amounted  to  ne|^gence. 


C. 


Dvomnt  ▼.  Svairs  Aim  omma. 


Contraet  tf  sale-^Statute  qf  Fraude  (29  Car.  2,  eem,  8,  see.  17)— 
Signature  of  huyet^t  name  hy  eeUer^e  factor — AHtiori^  to  make  a 
hmdmfi  eontraet^-JSvidence  qf  ayeney* 

In  an  action  for  not  accepting  hope,  U  was  proved  that  the 
plaintiff  sent  some  sam|rtee  of  the  hops  to  N.,  his  fheior,  witk  hi- 
stmofions  fbr  sale.  The  delhndMiS  called  en  N.,  and  the  samples 
were  shown  to  him.  On  the  same  day  he  met  tte  plalnilff;  and 
aflsr  some  conversation  abooi  the  hops  went  with  him  to  H.'s 
office,  and  there  made  an  offer.  The  plalntlfi;  in  the  preaenoe  and 
hearing  of  the  defendant,  asked  N.  if  he  should  accept  the  offer, 
and  was  advised  to  do  so.  N.  then  wrote  out  a  sale  note  in  dupU- 
oate.  The  netee  were  dated  the  19th  October,  hot  at  the  defen- 
dant's request  N.  altered  the  date  to  iheiOth  Oeteher,  in  order  te 
allow  a  longer  time  for  payment,  and  gave  one  of  the  notee  so 
altered  to  the  defendant,  who  took  it  away  with  htm.  The  note 
given  to  the  defendant  waa  lom  f^rom  tk  book  oenlaiaing  the  eonn- 
terfoil :  it  commenced  '*  Messrs.  Svans,  iMught  of  J.  T.  k  W. 
Noakes,'*  &o.  (the  words  '<  Messrs.  Evans"  being  written  hy  N.}, 
and  was  not  otherwise  sigaed  by  the  defendants  The  eoontsrfMl 
was  retained  by  N. 

Beld,  that  there  was  some  evidence  that  it  was  the  intention  of 
the  parides  that  N.  should  act  as  the  agent  of  both  to  make  a  bind- 
ing record  of  a  oontraot  of  sale ;  aod  that  as  it  Was  to  be  inferred 
that  such  was  their  iatention,  the  Writing  hy  N.  of  the  defendant's 
name  at  the  eommeocement  of  the  note  was  a  suffioient  signatore 
to  bind  the  defendant  under  the  Statute  of  Frauds. 

Judgment  of  Exchequer  reversed. 


Zl 


Caat  y.  Caet. 


Outgoing  and  ineoming  tenant-^Aeeeeement — Tenant  right  or  tUlayee 

'^AdminietraHon.    • 

An  outgoing  tenant,  administratrix  of  the  late  tenant,  having 
(after  having  had  the* farm  for  above  a  year)  assigned  to  an  in* 
coming  tenant,  in  ooneideration  of  a  debt  doe  to  htm,  all  her  goods 
and  effects,  and  all  stook,  corn,  grain,  &o.,  on  the  farm,  and  all 
her  estate  and  interest  thereon  aod  therein. 

Beld,  that  this  comprised  tenant  right  or  tillages  on  the  farm. 


SX. 


MaiOlil  ▼.  Hiosr. 


Detinue — WrongflU  uee  of  property — l^funetion, 

A  person  lending  prints  or  photograps  to  another,  who,  with 
his  consent,  takes  and  seHs  copies,  can  not  only  sue  in  detinue  for 
the  originals,  but  also  the  copies,  and  can  likewise  sustain  a  count 
for  an  iojunetion,  to  prOTent  the  sale  of  any  copies  remaining,  and 
this  quite  apart  from  copy-right,  and  although  there  has  been  a 
poblicattoa. 


1868.] 
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EX.    KiKKWOOD  AVD  AVOTHIE,  te  GHUmiAK  AHD  AXOTHBE. 

OotUr0€i^^PMrtnir9,  holding  &ut  4U  JPrine^Hil  and  ApinU 


Where  %  trader  arranged  wiih  liie  paid  serrant  to  set  bim  up  In 
the  name  and  ttyle  of  a  rapposed  firm  as  a  merchant,  and  there 
was  etidenoe  to  show  that  the  latter  had  an  interest  in  the  oon- 


Sdd,  that  whether  or  not  thej  were  partners  or  not,  they  might 
be  Jointly  liable  as  eontraotors,  for  goods  ordered  by  the  senrant 
In  the  name  of  the  supposed  firm,  in  the  way  of  its  apparent 
basiness, — ^the  employer  as  the  real  principal,  the  serrant  as  hold- 
ing himself  oat  as  partner. 


TCinB  T.  MVOKLOW. 


Chodi  iold^^Defme*  to  action  for pria^Jn^fUed  warranty — S^icffie 

article  ■  &<»tg  eommodil§f. 

On  the  sale  of  a  epeeiile  artiole,  the  refsse  of  a  raw  eommodity 
«aed  in  a  nanvfaotnre,  there  is  no  implied  warranty  that  it  is  fit 
for  any  pnrpoee ;  nd  in  an  aoUnn  fer  the  prioe  H  Is  no  detooe 
that  it  is  not  so ;  and  the  only  qnestioa  is,  whether  the  article  on 
eommodity  really  bargained  for,  was  deliTered  T 


BoTTOMLar  t.  Fisjuhu 


EX. 

iVomitfOfy  fio(s  jynetf  iy  Merttarj^  ^  a  kitfdft^f  seeM^y-^ArMiMJ 


Two  traslses  and  fte  seBretary  of  a  building  seclety  having 
rigned  %  promlsemy  note,  for  mon^  lent  to  the  sodety  by  a  third 
party,  not  a  member, 

JSTeld,  that  the  secretary,  as  well  as  the  trustees,  were  personally 
liable  thereon,  and  that  the  rales  of  the  sooie^  did  not  effect  the 
rights  of  the  lender— a  stranger. 


0.  P. 


As  TBI  Eba  Lira  Assueahoi  Soourr. 


CIsfia. 


TFtskfaV^^*— Q^BcmZ  Manofftr-^Orodiiora' 

As  a  general  rule,  where  tha  eredltore  and  contribntories  haTo 
common  and  equal  interests,  the  cre^torsf  repreeentatiTC  ought 
not  to  appear  upon  applications  to  the  court,  but  should  leate  the 
case  In  tm  hands  of  ttie  official  manager. 

Where,  therefore,  claims  against  the  estate  were  bring  vged, 
the  ofGloial  manager  was  more  interested  in  resistiiig  them  than 
the  creditora'  representatiTC,  and  the  costs  of  the  latter,  who 
attended  the  prooeedinn,  were  (in  agreement  with  the  dedalon  of 
Wood,  T.C.)  disalloweo  by  the  Court  of  Appeal : 

But  Mevf  where  any  question  arises  between  creditors  and  con- 
tribntories : 

And,  9embU  also,  when  the  latersst  cf  the  credltori  Is  greater 
than  that  of  the  contribntories. 


CHAKCEBT. 


Ba«  JBk 


Bcwiu  ▼.  Cntwnbna. 


the  loTol  of  the  bed  of  wateroonrae,  lo  obtain  the  influence  of  tha 
court,  in  order  to  force  the  defendant  so  to  work  his  nuDOs  for  the 
future,  that  no  loss  of  water  should  accrue  to  the  plaintiff,  but  as 
the  defendant  had  taken  steps  to  prerent  any  sueh  loss  firom 
happevlng,  the  ec«rt  gave  hfan  the  oppettnnlty  of  eaiering  Into  an 
undertaking,  instead  of  making  a  hostile  deeree  for  an  iijunctioB 
against  him— reserving  liberty  for  the  plaintiif  to  apply,  if  thera 
should  be  oceasiom. 


M.  B. 


B. 


▼.  B- 
V.  A. 


Practiei'^JBxc^tiom  for  $eandal — Patiaga  inJUetinff  moral  itain  on 

d^endant-^MatmaUtif. 

The  deflendant,  to  a  foreclosure  suit,  a  father  and  Us  two 
daughters  filed  a  cross  bill,  praying  to  be  relioTcd  from  the  effisct 
of  the  mortgage  deed,  upon  the  ground  (amongst  other  reasons) 
that  the  mortgagee  had  Tohmtority  adYanced  the  money,  in 
order  to  place  himself  in  the  position  of  a  oreditor,  and  by  con- 
tinuing his  visits  to  the  family  to  effect  his  object,  which,  the  bill 
allegea,  was  the  seduction  of  one  of  the  mortgagors. 

"ffeU  on  exceptions  for  scandal  to  the  passages  In  the  bill 
oontritting  these  statements,  that  as  the  court  could  not  say  they 
would  be  Immaterial  at  the  hearing  of  the  cause,  ibtf  could  not 
be  itraek  out;  and  the  oxceptions  were  disallowed  with  costs. 


FiawioK  y.  Clamjol 


L.  J. 

JBSueutor — Appropriation  of  Ugacy-^Lou  bg  failure   of  hank-^ 

Liability  of  SxteaUtr, 

Where  an  executor,  alter  payment  of  certain  immedUato  legacies, 
deposits  in  a  bank  a  sum  suffioisat  to  sseei  eertaia  deferred 
legacies,  with  a  view  to  an  ifitorest  on  mortgages,  and  a  loss  occurs 
by  the  fimnre  of  the  bank,  which  renders  the  remaining  asseto 
insufficient  to  meet  the  unpiUd  legades. 

Edd^  that  the  unpaid  legatees  must  bear  thrloss,  and  could  not 
can  on  the  executor  or  tiM  paid  legatees  to  contributo.  Htld^ 
also,  that  the  executor  was  enUtied  to  file  a  bill  for  the  purpose 
of  taking  the  account 


Saltmaxsh  y.  Babxbit. 


EoMemml — Ri$M  to  watir — mineral  workinge  beneath  waiereouree-^ 
Subeidenee  ofUd^Lou  ofeupplf  water — It^fimetum — Aegmietcenoe 
— Coeti. 

The  plaintiff  was  entitled  to  a  supply  of  water  for  the  purpose 
of  his  mill,  by  means  of  a  watercourse  or  aqueduct,  passing 
through  the  aiQoiaIng  lands,  whieh  belonged  to  the  defendant  In 
consequence  of  the  working  by  the  latter  of  a  mine  under  the 
watercourse,  tiie  level  of  the  bed  thereof  was  depressed  to  the  ox- 
tent  of  four  feet  for  some  distance.  To  prevent  the  water  from 
overflowing  the  banks,  the  defendant  had  erected  a  stone  wall  and 
embankment  No  actual  diminution  in  the  supply  of  water  to  the 
plaintiirs  mill  was  proved  in  the  cause. 

MeH  in  an  ii^nnetioa  snit,  that  the  plaintiff  was  entitled  in 
consequence  of  the  subsidence  which  had  already  takes  plaoa  in 


M.  B. 

JSaooator^l^meioe-^RiplaeiHff  truH  ftmd  paid  away  if  artrtats   ■ 

InUreet, 

Where  an  executor  or  trustee  Is  ordered  to  restore  a  trust  f^nd, 
p^d  away  by  him  to  a  person  not  entiUed  thereto,  if  he  has  so 
paid  It  away  under  n  bona  fide  mistoko  ae  to  the  legal  righte  of  the 
parties,  the  court  will  not  chaigfe  him  with  interest  upon  the  amount 
ordered  to  be  repaid. 


FklTH  T.  FOXBBS. 


M.  B* 

MertunlUe  km^ConoigmnmU  qf  oarpo^Bitte  of  ladinp'^BilU  of 
eaohange  draam  bp  oontipnar  apainot  oa^go  LiabiiUp  ^  tonnpnm 
"^Qmtrol  lien  of  ooneipnoo^Jtioriip, 

Where  a  merchant  abroad  conrigns  a  cargo  of  goods  to  a  mer- 
chant In  England,  sending  him  the  bills  of  lading,  and  at  the  same 
time  Informs  him  that  he  has  drawn  upon  him  against  sueh  cargo 
a  blU  of  exchange  In  fhvour  of  a  third  person,  the  receipt,  and 
subsequent  realisation  of  the  cargo  by  the  consignee,  does  not 
create  an  obligation  on  his  part  to  pay  the  bill  of  exohange  out  of 
the  proeeeds  in  priority  to  the  general  Ueu  to  which,  by  the  custom 
of  tnde,  he  Is  entitied  on  the  oargo  for  the  general  balance  due  to 
him  from  the  eonsignor.  Such  general  lien  attaches,  by  the  law 
merchant  upon  the  goods  immediately  on  their  arrival,  and  can 
only  be  postponed  in  favour  of  anotiier  claim  but  by  some  assent, 
express  or  implied,  on  the  part  of  the  consignee.  The  mere  fact 
of  his  receiving  and  realising  tiie  cargo  doee  not  amount  to  an 
assent  on  the  part  of  the  consignee  to  the  payment,  out  of  the 
proceeds  thereof  of  the  bills  of  exohange,  drawn  by  the  consignor 
against  it,  In  fhvour  of  third  persons,  ^though  he  may  have  notice 
of  them  before  the  cargo  irtivta. 
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L.G. 


Jamm  ▼.  Houoi. 


7\iutee-~ConMtruetio€  trust — Money  advanced  by  a  wamam  to  a  man 
during  eO'kahUation^-BiUforan  account — InUrut — Maintenance 

A  and  B  oo-h»biUd  togetk«r.  A  hftviDg  money  of  ber  own 
•dvnnoed  tho  Muio  to  B  npon  tmit»  as  she  allogod,  for  her  bonofit. 
B  iuTOBtod  Um  money  in  the  porehese  of  lenoehold  property. 
After  living  together  for  ten  years,  B  put  an  end  to  the  eonneotion. 
A  filed  her  bill,  eeeking  to  charge  B  as  a  trustee  with  the  moneys 
reeeired  by  him  on  her  aoeonnt.  B  admitted  the  adrance  of  the 
money  and  its  application,  bnt  denied  the  trust 

H^  that  the  denial  in  this  answer  did  not  displaoe  the  allega- 
tions in  the  bill;  that  the  lidnciary  relation  existed  between  them 
and  that  B  was  liable  to  account  to  A,  for  the  moneys  receiTcd  by 
him,  with  interest  at  Htc  per  cent  and  that  he  was  not  entitled  to 
any  allowance  for  the  maintenance  of  the  woman  during  co-habi- 
tation, nor  for  that  of  their  illegitimate  child. 


I..G. 


NomTOum  y.  Wasbubtox. 


Lim   in   rupcct  of  eocU'-^SaU  of  land  after  decree  and  brfore 

registry. 

By  a  decree,  W  was  ordered  to  pay  defendants  costs  of  s  snit 
After  the  decree,  but  before  taxation  or  registry,  W.  sold  his  real 
estate,  which  was  the  whole  of  his  property,  to  I,  who  had  notiee 
of  the  suit  The  purchase  money  was  received  by  A,  who  was 
W's  solicitor,  and  who  retained  a  considerable  part  of  it  to  pay  his 
costs  in  the  suit 

On  a  bill  filed  by  the  defendant  in  the  former  suit  against  W, 
A.  and  H,  seeking  to  set  aside  the  sale  and  to  charge  the  costs  on 
the  estate, 

MeU  rrerenlng  a  dedeion  of  T.  C  Stuart,  )that  the  sale  was 
not  fraudulent  within  the  statute  of  the  18  of  Elisabeth,  and  that 
the  decree  not  having  been  entered  pursuant  to  the  provisions  of 
the  1  and  2  Vic.  c.  110,  s.  19,  till  after  the  sale,  the  court  has  no 
Jurisdiction  to  make  the  costs  of  the  former  suit  a  lien  on  the 
estate. 

V.  G.  K.  Paesoxs  t.  Cokx. 

WOl — Conetruction — Aecumulatione    Mamtcnance. 

Where  there  is  a  gift  of  a  fbnd  to  a  class  for  life,  and  adireedon 
to  accumulate,  and  after  their  decease  equally  between  such  of 
their  respective  issues  as  shall  survive  them,  and  attain  twenty*one, 
that  being  a  gift  of  capital,  no  part  of  it  can  be  applied  for  their 
maintenance ;  although  it  might  be  so  applied  or  the  accumulations 
intercepted,  in  case  there  was  no  gift  over. 


V.  C.  8. 


Jxssop  ▼.  Blakx. 


Divorec^Poet  Nuptial  SeUUment. 

The'plainiiff  by  a  post  nuptial  settlement,  appointed  and  con- 
veyed certain  property  to  trustees  upon  trust  for  herself  for  life, 
for  her  separate  use,  and  after  the  deceaaeof  herself  or  her  husband 
upon  trust,  if  she  should  survive  him,  for  her  heirs,  executors, 
administrators,  and  assigns :  and  if  he  should  survive  her,  then  efae 
should  appoint,  and  in  default  of  appointment  to  those  who  would 
have  been  enUtled  under  the  statute,  had  she  died  unmarried. 
She  obtained  a  divorce.  On  a  bill  filed  by  her,  during  the  husband's 
lifetime,  the  court  ordered  the  trust  moneys  to  be  transferred  to 
her. 


V.  C.  W. 


Hoopxx  y.  GuMM. 


Production  of  documented Aycni^Plaintif  residing  abroad. 

Letters  written  by  a  party  to  a  suit,  resident  abroad,  to  his 
agent  in  England,  for  the  purpose  of  being  communicated  to  his 
legal  advisers  in  this  country,  will  be  protected  from  production, 
as  also  letters  between  the  solicitors  and  the  agent ;  it  not  being 
necessary  that  a  party  resident  abroad  should  communicate 
directly  with  his  solicitor  in  England.  But  guare  as  to  letters  from 
the  agent  to  the  principal,  not  stated  to  have  been  written  in  con- 
sequence of  angr  communication  with  tha  foiidtor. 


L.G. 


TwTXAX  V.  Huneox. 


AyrHment^-'Advanee  of  part  only  of  nm  agreed  to  he 

JUen, 

M  having  contracted  to  construct  a  railway,  and  bring  in  wast 
of  money,  applied  to  H  to  advance  him  £60,000,  which  he  agread 
to  do,  and  by  a  memorandum,  in  consideration  of  H  adyaneiBg 
that  sum,  M  agreed  to  cede  to  liim  one-third  of  the  profits  to  l»e 
derived  from  the  contract,  and  proposed  that  the  eontraet  ahonld 
be  a  security  for  the  same,  ana  agreed  that  he  should  sign  an 
agreement  on  the  terms  therein  referred  to.  In  the  tranaaetioiis 
which  followed,  M  lisUed  to  ftilfil  his  engagement,  but  advanced 
certain  suns,  for  less  than  the  stipulated  amount,  for  the  payment 
of  a  part  only  of  the  bills  which  he  had  accepted  for  H,  others  of 
which  he  never  paid.  The  plaintiff,  who  had  taken  an  aarignasent 
ftt>m  H,  of  his  interest  under  the  memorandum,  filed  a  bill,  praying 
an  account  of  the  money  so  received  by  M,  tuna  R,  and  that  it 
might  Im  a  charge  on  the  profits  of  M*s  contract 

Meld^  (raversiiig  a  decision  of  V.  G.  Stuart,)  that  as  the  agree- 
ment had  not  bMU  folfiled,  neither  H  nor  the  plaintiff  aa  Ida 
assignee,  was  entitled  to  any  benefit  from  it  in  a  cowi  equi^. 


L.G. 


Paxsoks  t.  Hatwaxd. 


kmef 


Partnerek^ — Articlet — Continuation  of  bueineee  e^er 

term^Aecoumt  of  profile. 

Where  a  partnership  business  fer  a  term  is  carried  on  after  the 
expiration  of  the  term,  although  either  party  may  put  aa  end  to 
the  relation  in  the  manner  prescribed  by  articles,  jet  If  nothing  is 
done  to  mark  a  dissolution  and  to  render  it  effectual,  and  the 
business  is  carried  on  without  variation,  the  law  infera  an  agree- 
ment that  the  relation  shall  continue  on  the  footing  of  the  antecedent 
contract 

A  and  B  were  partners  for  a  term  of  seven  years  under  articles 
which  prorided  that  the  business  should  be  carried  on  in  the  name 
of  B,  who  should  reeide  at  the  business  and  act  as  mnnaging 
partner,  and  that  at  the  expiration  of  the  term  the  asaets  should 
be  realised,  sold,  and  dirided.  After  the  seven  years  had  expired, 
the  business  was  carried  on  by  B,  as  before,  the  capital  of  A  still 
remaining  in  >t,  B  baring  claimed  the  whole  profits  since  the  ex- 
piration of  the  term,  A  filed  his  bill  for  a  dissolution,  and  the 
usual  accounts  upon  the  footing  of  the  partnership  artiolea. 

Eeid^  that  as  B  had  continued  the  business  after  the  expiration 
of  the  term,  and  as  neither  party  had  done  any  act  which  implied 
any  disclaimer  of  the  tacit  agreement  imputed  by  the  law  from  the 
contract  of  the  parties,  that  the  partnership  should  continue,  the 
plaintiff  was  entitled  to  an  account  and  to  his  share  of  the  profits 
upon  the  footing  of  the  partnership  articles,  from  the  expiration  of 
term  to  the  time  when  tiie  business  was  sold. 


L.  J.        &■  pAXTXMimnA  Fina  Cohpaxt.  (LiSBltsd) 

Statute  of  fraude^ Agreement  not  to  be  performed  within  a  year. 

G  contracted  with  P  to  take  a  certain  amount  of  coals  drily,  on 
certain  terms,  for  three  years.  Before  the  expiration  of  two  years 
G  transferred  his  business  to  P.  F.  G ;  and  P  continued  to  supply 
coals  to  P.  F.  G.  on  the  same  terms  as  had  been  auppUed  to  0,  but 
no  agreement  in  writing  waa  entered  Into  between  P.  and  P.  F.  G. 

Held^  that  a  new  contract  must  be  implied  between  P.  and 
P.  F.  G.  and  as  it  could  not  be  performed  within  a  year,  it 
within  the  statute  of  frauds. 


M.  R. 


BXOHAXD  T.  ROXSOX. 


WiU^ConetrucHon^Chariiy'^Oift  to  keep  tomhe  m 

Perpetuity, 

A  gift  to  the  churchwardens  of  a  parish  of  a  sum  of  money  t^ 
be  invested  in  government  or  real  securities,  and  the  interest 
applied  in  keeping  up  the  tomb  of  the  testatrix  herself,  and  also 
those  of  a  number  of  her  relations,  was  held  void,  as  tending  to  a 
perpetuity. 

Such  a  gift  is  not  charitable  within  the  meaning  of  the  statnts 
of  Elisabeth. 
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M.B. 


Stsvimsox  y.  Abihotoh. 


A  gift  WM  made  bj  will  to  **  my  ooamns  {descendants  from  my 
father  and  mother's  brothers  and  sisters)  lirmg  at  m^  death,"  sons 
at  twenty-one,  danghters  at  tbat  age  or  marriage,  "  and  snoh  of 
the  issne  Uting  at  my  death  of  any  eonsins  of  mine  (deseendants 
as  aforesaid)  who  shall  haTe  died  in  niy  lifetime  leaving  issne 
living  at  my  death ;"  males  at  twenty- one,  and  females  at  twenty- 
one,  or  marriage,  **  snoh  oonsins  and  issue  if  more  than  one  to 
take  eqnal  shares  jmt  ttirpeB^  so  that  the  Issne  of  any  eonsin  dying 
in  my  lifetime  shall  take  only  the  share  the  parent  of  such  issue 
wonld  have  taken,  if  living,  at  my  death,  and  attaining  twenty-one, 
or  being  a  daughter,  attaining  that  age  or  marrying. 

The  testator  made  a  oodioil,  by  whieh  he  provided  by  name  Ibr 
all  his  first  oontins  who  were  alive  at  the  date  of  the  will*  and 
excluded  them  from  taking  anything  nnder  the  wilt. 

Metdf  that  the  state  of  the  family  did  not  vary  the  construction 
to  be  put  upon  the  will,  and  that  the  primA  fade  meaning  of 
**  cousins"— namely  <*  first  cousins" — ^must  be  adopted,  '*  issue" 
read  '*  ohUdren.'' 


Stott  y.  Mbahoox. 


L.  J. 

Praetiee — VUUm-^Peiiium  ofappeal-^Emdenct-^erUfictU^^Sxeeutor 

-^Infma-^LiabiUt^  to  meemmt 

Appeals  f\rom  orders  made  on  claims  are  governed  by' the  order 
of  12th  July,  1868,  and  must  be  prosecuted  by  petition  of  appeal, 
Mid  not  by  motion. 

Where  the  chief  clerk,  by  his  certificate,  has  reserved  for  the 
consideration  of  the  court,  the  construction  to  be  placed  on  certain 
facts  proved  before  him,  and  found  by  his  certificate,  the  court 
will  look  at  the  evidence  adduced  before  the  chief  clerk.  An 
executor  is  not  liable  to  account  for  personal  estate  of  the  testator, 
received  by  Mm  during  his  infancy. 


BxHTLBT  y.  MaoHat. 


and^by  them  it  is  acted  upon,  the  court  cannot  afterwards  set  i^ 
aside  upon  the  ground  that  the  donors  did  not  intend  it  to  operate 
to  the  full  extent  of  its  terms. 

Where  a  deed  is  executed  to  carry  out  a  fkmily  arrangement  it 
is  not  material,  upon  the  qneetion  of  mistake  as  to  its  full  effect 
on  the  part  of  the  peroons  executing  it,  that  no  separate  solicilor 
was  engaged  for  them  in  connection  with  the  transaction. 

A  deed  carrying  out  a  contract  between  A  and  B«  that  they  will 
each  grant  an  annuity  to  C  (a  volunteer) — Queiy^  whether  a  purely 
volunury  deed  ? 


L.  J.  LvoAS  V.  Williams. 

Adminutraiion — BUI  jfiom  by  izeeutor-^LiabiUtjf  de  bouU  jpropriu^ 

Where  an  executor  gives  bills  or  incurs  liabilities  in  reepect  of 
his  testator's  estate,  and  a  suit  is  instituted  for  the  administmtion 
of  the  estate,  the  court  will  not  by  a  motion  in  the  suit,  restrain 
an  action  against  the  executor,  in  respect  of  such  bills  or  liaUUties. 


Glabk  v.  Malpas. 


M.  B>« 

Died^-^rectifieation — Mistake  —  Testimony  of  parties  seekmff  to  he 
relievwi'^Evidenee-^Communiealion  of  effect  to  voUinteere — Con- 
eideration — Separate  SoUeitor, 

Two  ladies  agreed  with  several  of  their  brothers  to  execute  a 
deed,  whereby  the  sum  of  £200  a  year,  a-piece,  was  to  be  secured 
to  be  pud  by  them  for  the  benefit  of  another  brother,  who  had 
Dot  been  so  well  prorided  for  under  their  father's  will.  By  the 
deed  which  was  executed,  carrying  out  such  intention,  the  annual 
payments  were  directed  to  be  paid  during  the  lives  of  the  donors, 
for  the  benefit  of  the  wife  and  children  of  the  brother,  as  well  as  of 
the  brother  himself.  The  annual  payments  were  made  to  the  bro- 
ther for  upwards  of  14  years,  when  he  died.  Upon  his  death  the 
two  ladies  discovered,  as  they  alleged  In  thrtr  bill  for  the  first 
time,  that,  by  the  terms  of  the  deed,  the  annual  fximi  were  to  be 
continued  during  each  of  their  lives,  in  fiivour  of  their  brother's 
-widow  and  children;  and,  thereupon,  they  institmted  this  suit, 
praying  to  be  reUeved  ftrom  the  fiirther  operation  of  tiie  deed, 
open  the  ground  that  eaeh  of  them,  when  th^  executed  it,  inten- 
ded to  allow  the  annuities  in  question,  merely,  during  the  Joint 
lives  of  herself  and  her  brother,  and  not  for  any  longer  period. 
The  view  of  the  intention  of  the  parties,  when  the  deed  was  exe- 
crated, was  not  borne  out  hj  the  evidenee  of  other  parties  to  the 
toansaction. 

JffOdf  that  there  being  no  fraud  and  undue  influence,  the  court 
could  not  relieve  the  plaintifts  from  the  effect  of  the  terms  of  the 
deed. 

The  court  will  not,  especially  after  it  has  been  acted  upon  for  a 
number  of  years,  set  aside  a  voluntary  deed,  or  restrain  its  fbture 
operation  on  the  ground  of  mistake  in  the  parties  who  executed  it, 
upon  no  other  tertimony  than  that  of  the  persons  who  are  bound 
by  it,  and  who  will  benefit  by  its  being  destroyed  or  altered. 
Where  a  voluntary  deed  is  executed  in  favour  of  persons,  to  whom 
its  contents  and  effect  is  communicated  by  the  donors  or  their  agents 


Vmdar  and  purehaeer^^BeaUh  of  Vendor^^Ukderoaht^^JBaeti'-' ■ 
JMeeneeofprofemiamaleidoiooi^^Pktufmy-'PlaifUiff  no  intereet 
^-'Cfroee^nterrogatories, 

A  purehase  of  fteeheld  property,  fbr  an  inadequate  conrider- 
ation,  by  a  person  who  dia  not  hold  a  fiduciary  relation  to  the 
vendor,  was  set  aside  on  the  ground  of  liaste,  and  the  absence  of 
indcpendant  professional  advice  and  protection  on  the  part  of.  tlie 
vendor,  an  illiterate  old  man,  the  deed  being  executed  by  him  only 
thirty-six  hours  before  his  death,  and  the  oondderation  expressed 
in  the  deed  being  a  weekly  sum  and  a  house  to  live  in  during  his 
life,  and  the  payment  of  a  sum  of  money  after  his  death  to  any 
person  to  whom  he  should  appoint  the  same.  Where  a  defendant 
has  reason  to  believe  that  the  plaintiff  had  before  the  institution  of 
the  suit,  parted  with  all  his  interest  in  the  sul^eet  matter,  he 
should  file  crose-interrogalories  to  ascertain  the  fact,  and  if  he 
simply  takes  the  objection  by  answer,  and  no  evidence  is  brought 
forwsrd  upon  it,  tiie  court  will  not  take  notice  of  the  objection. 


RE  VI  EW8. 

NoTANDA  nr  Law,  Equrrr,  BANKRurrcr,  Admiiultt,  Divobcb 
AND  pROBATi  Casxs.  By  Teuison  Edwards,  Esq.,  of  the 
Inner  Templ%  Barrister-at-law.  London:  Printed  and 
Published  by  T.  F.  A.  Day,  13  Carey  Street,  LInoolns  Ida, 
W.  C  1863. 

This  promisee  to  be  a  useful  publication.  Its  object  is  to 
assist  the  practical  lawyer  in  "  noting  up  oases,''  and  so  at  all 
times  save  him  the  neeessitj  of  **  hunting  up  oases''  through 
the  many  annual  Digests  since  Harrison's  Digest. 

In  the  preeent  state  of  the  law  it  ie  unsafe  to  adviae  without 
referenoe,  not  only  to  standard  text  works,  but  to  decided 
oases*  If  the  question  in  hand  is  one  bearing  upon  any  well 
nnderp tood  branch  of  law,  reference  is  at  onoe  made  to  the 
standard  text  book  which  diecossee  that  brunch  of  law,  but 
aa  no  text  work  is  '*  put  through"  yetely  editions  it  becomes 
neeeesary  also  to  consult  the  annual  digests  subeequeni  to  its 
data  of  publioation.  This  is  a  task  which  year  by  year  is 
becoming  more  laborious. 

The  rwd  design  of  the  publication  before  ns  is  from  time  to 
time  to  furnish  to  the  lawyer  notes  of  late  cases,  so  published 
that  he  can  at  once  transrar  them  to  his  text  book  or  copy  of 
statutes  according  as  the  deoiBion  relates  to  a  subject  treated 
of  in  a  standard  text  book,  or  has  reference  only  to  the  con- 
struction of  a  statute  perhaps  of  modern  date.  It  is  intended 
therefore  that  "Notanda"  shall  be  '*  cut  up"  without  com- 
punction by  every  subscriber  who  desires  to  ksep  himself 
*'  posted  up"  in  decided  cases.  The  subscriber  who  regularly 
cuts  up  his  copy  and  transfers  the  notes  to  the  ap|>ropriate 
places  indicated  on  the  £iCO  of  the  notes,  will  save  himself  a 
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worM  of  tffovUe  when  mmmmrj  to  look  for  dooidod 
Tino  io  M?ed:  finl»  in  bftTing  a  note  BOt  miply  of  the  name 
of  the  case  bat  of  what  it  decides,  so  that  nferoBoe  to  the 
report  of  it  may  or  may  aot  be  aeeessaty  aooordlnK  to  Ihe 
bearfaii;  of  the  salyeet  in  hand.  SeeondlT,  in  having  the  pith 
of  the  decision  printed  in  small  bnt  lepble  tjpe,  so  as  to  save 
the  neceesitj  of  tnuMcribiDg  it  in  writhiff.  Bj  carefiilly 
oanTinc  ont  the  desipi  of  the  compiler,  oM  options  of  tost 
books  will  be  nearly  as  rahiable  as  new,  end  so  a  saving  of 
expense  besides  the  aotaal  learning  acquired  by  from  time  to 
time  transferrins  such  notes  to  the  places  intended  for  them. 
The  sobsoription  nrios  will  be  12s.  6d.  sterling  per  nnnnant 
— adhesire  conies  2s.  6d.  extra.  Payment  in  sdrance  is 
required.  It  is  expected  that  there  will  be  ton,  possibly 
twehe,  issues  in  the  year,  each  of  eight  panes,  oontsining  in  the 
eat^s  issne  from  3,000  to  4,000  notes.  W.  0.  Chewett  k  Co., 
g  Street  East»  Toronto,  will  receire  CimsdiaB  snbsoriptions. 


yeai 
Kin 


Thx  NosTH-BninsH  Rxrixw  for  May  is  receiTcd.  New  York : 
Leonard,  Sqott  &  Oo. 

-  DisentegratioB  of  Smpiies,  is  the  name  ef  the  fint  artl^ 
in  this  nnmber.  It  is  really  most  instruetifo  and  interesting. 
The  writer  pointo  to  four  notoble  instances  where  this  process, 
either  of  poHMeal  solntisB  or  of  aetnal  dismewhsimwl  is 
going  on  in  onr  view,  and  cash  of  these  is  notioed  in  Mfl>fd 
to  eenseqoencee  sfhsting  other  nations  fhr  and  near.  The 
rsmsiningartfolM  are  hsaded  Danish  Literatnn,  Fhst  and 
Present ;  jBLinji^es'  Invasion  of  the  Crimea ;  Tegetoble  Bpi- 
demics;  Sh^Tribes  fn  India;  Modem  P^eaohbg;  M.  Sais- 
set  and  Spinosa  ;  British  Intervention  in  Ibreing  straggles. 


LeoMsd»  SeottiK 


Thb  Wasmusran  for  ApriL    New  York 
Co.,  is  also  rsosived. 

Contents  r  Austrian  ConstitotionaUsm  ;  Reformation  Ar^ 
rested :  The  Rasoaroes  of  India ;  The  Jews  of  Western  Barope  i 
Lady  Morgan ;  Troth  versos  Bdification ;  The  Antiqaity  of 
Man.  The  last  artida  is  a  boM  one.  It  ridionlas  the  idea 
that  man  wss  created  in  the  year  4004  before  the  birth  of 
Christ  The  writer  asserto  that  this  stetement  is  a  baseless 
fiction.  He  argoes  that  it  is  quite  impossible  to  reconcile  the 
Moeaic  Cosmogony  with  the  verities  of  science,  and  stetes 
that  well  informed  men  have  long  since  oeased  endeavouring 
to  harmonise  the  successive  days  of  creatioi^elongated  into 
indefinite  periods  of  time)  with  the  Axoic,  Paimsoii^  Second- 
ary, Tertiary,  and  Post-Tertiary  epochs  in  Qeological  Science. 


Blackwood,  for  ApriL    Same  pablishersi  is  slso  received. 

It  eontsins,  beeides  the  ocdinaiy  light  reefing,  a  vary 
sible  article  on  the  late  Sir  James  Graham,  showing  thst  the 
deceased  thoo^  not  a  foremast  wss  a  remarkable  man.  Man^ 
inddento  of  his  life  are  given,  and  upon  the  whole  joatioo  is 
done  to  the  memorv  or  the  deceased  Baronet.  Catonia  is 
still  continued.  The  ooncludiag  paper,  whldi  is  bemded 
"  MarrisAO  Bells,'^  discourses  on  the  recent  marrisge  of  the 
Prince  or  Wales,  and  refers  In  terms  of  afsetionato  lojalty  to 
his  widowed  mother,  oar  mush  beloved  Qneen. 


TBI  LoMDOK  QvAmni&T.    New  York :  Leenard».  Ssott  A  Co* 

A  writer  in  this  number  deals  hard  blows  \o  sensation 
novels.  He  shows  that  works  of  this  class  manifoat  them- 
seWee  as  belengiaa,  some  more,  some  less,  but  all  to  some 
extont,  to  the  morbid  phenomena  of  literatare,  indications  of 
a  wide>sprsad  eerruption,  of  which  they  are  in  part  both  the 
effbet  and  the  eaase,  catted  into  existence  to  supply  the  crav- 
ings of  a  deceased  appetite,  and  contributing  themeelves  to 
foster  the  dissass  and  to  stimulate  the  want  wlneh  they  supply. 
The  remaining  articles  are  headed:  Industrial  Reeonrces  of 
British  India ;  The  American  War ;  History  of  Cyetoposdtes ; 
The  Salmon  Question ;  Biblical  Criticism;  Poland ;  and  ~ 
lake's  Crimea. 


Tbi  EDnrBvsoR  Rxnxw  for  ApriL    New  ^Tork :  Leonard, 
Scott  A  Co.,  is  also  received. 

Contente:  Kinglake's  Crimea ;  Horsley's  translation  of  the 
Cdyssey;  Tiths  Impropriatton;  Simanoas;  Records  of  the 
Reign  of  Henry  VIL ;  The  Black  Country ;  India  under  Lord 
Canning ;  The  Bible  and  the  Church ;  Aloook's  Japan ;  Huz- 
ley  on  Man's  Place  in  Nature ;  The  Greek  Revolution. 


QoDxr^  Ladt  Book  for  June  is  received. 

It  contains  fonr  foehieD  platea,  faniehed  by  thelMwa  of  A. 
T.  Stowart  k  Co.,  the  oMehimtsd  kapertere  of  foahioBaUe 
goods  in  New  York.  The  foehione  are  up  to  the  lalsat  dates^ 
and  win  be  invaluable  to  those  ladies  wno  are  about  to  |nm- 
pare  for  watering  places  and  other  foehionable  reeoiii*  Tbeee 
are  in  addition  to  the  colored  foehlons,  which  contain  tax  fig- 
uree,  three  of  them  very  recherche  ohildrens'  dresses.  The 
number  is  a  superb  one^  repleto  with  muoh  that  is  usefbl,  and 
a  great  deal  that  is  not  merely  useful  hot  entertaining. 


TIM  HoBonbto  ADAM  WILSOV.  a.  a,  or  Omo<*  BUI,  BMM»«ateiii^  to  to 
PaliMJiidt*«f  tor  MaSMtj*!  Oowt  or(lMra%  Baochair  UM^OMste,  Im  tta 
AS  tImA  «r  tht  uamonUh  BUUmgfan  OtaBaer,  Sieiwd.    (8— trf  Wij 
1%1S0BL>  

soLTGnoa  aimaife 

TtoBiNionUtlAWISWillAllIDe^  «f  OMooSt  Bdl,aO-« 
Geptwi  In  — Sfcr  Itot  mtt  of  >h»  Frwrtow  ofOwiti  <ribS  V] 
the  room  and  itMd  oC  toe  Hononbto  AdAA  WQiM,  <^  C, 
1UJ23,1868.) 

ooaowwa. 


ALaZANDIR  A.MeLAiraHLIN,  Bml.  THOMAS  BIALL,  Bmi< 

KMj>^MSoaoiiaaA7RonBis^ni«^M.n,toto 


WILUAV 
A-BLAOK, 

ttoeovntjoriOeloiln^GnwItod  llajS,lM8.) 

M06K8  H.AIKIN,  ^m^  MJL.  031^  to  be  Avodite  Oocooar  ftv  «U  IMtid 
Oouthi  oTTork  nd  PML    (Guetlod  Iftiif  1,  ISCSO 

HBLSON  MoOABVnr,  Wanvtn, MJ>^  Aaodati  OoniMr,  Obgatyltf  BUfeB. 
(Guotted  M«ar  38,  IML) 

JAMBS  JtlDG^  WtvOn,  AMoetelo  OonMr, ;Q>vatr  «C.8kaoon.    cniiiitiil 
lbij9B,]Sa.) 

WOf  ABXBa  PUBLIC. 

BOBXBT  8WANT0N  APPBtBB,  of  OnkrlUo)  mmuAn.  AtteMirst-lMr,  fe»  to  ft 

NolurFnbllotaFppwQBMdB.    (OueCtod  MNjS^lsA) 

BWBN  MeBWBN,  of  KInsatoD,  Bn«<>^  Attormy-ait-Ufr,  tn  to  a  Kotay 
P^MtoiBDrpwOtaMlik    (UMottMtM^fS^lSlB.) 

ABWIBB  MimadtlE,  oith#  0I»  if  Tawtfc  Hq^lN^  AttwiMy  t  Urn,  t»  to  • 
NfltvyPnMlfiftBOwHrOuurin.   (fl«ncte4  Miiv  XI,  ISBI.) 

AJftABAM  NAMONBwoCBdlBTlU%  Bmdra.  BiiTtottilUi,  t»  to«  JMmf 
PntltoinUpBwCUMMU.    (Ourtted lfKjlVU68.) 

WnrntlHOHAM  OLIVTOM  LOSOOHBB,  oCBowmanTlUo,  badn,  Attoa^ 
•l>LMr,totonNolnr7PiiUbtal!^p«>QuMdn.    (OMeltadlftvlMMaX 

AUBBBW  wnaOH  BBLE,  or  Boi^lnii^  m^vlTO,  to  to  •  SotMy  rnHfc  IB 


ALiXAKun  n.  BOMumeii,  or 

NotoTPvhlfetaUp^OHuiAk   (QMottod  May  StilStl) 
ABcAM  SAMPSON, oC  StBBotiflUik  li«alN^t«  tos^ 

—    (GuetudMayakisaL)^  ^ 


PaUbta  V] 


TO  CORRESPONDENTS. 

<*DHMoiiOMuti.*' 

PATum— Law  Snnmra— Undir  ** 


M. 
ALaW 


dvlj  roealTod,  and  11m  tadbrmatlQa  yon  rsqnirs  wfll  bo  tmad 
odltoriol  ootamnior thlonnmbor.    laolottor  ItMli  fhongb  intoiidod  by^ 


A  Law  SnrBMT^Tow  lottw  on  Hm  snl^M  of  boola  ftv  tto  L«v  SAool  iiw 

~"     ~         pnUktodlnfko 
ndodbrnotobo 
pnbUibod,  bM  toon  aeoMntelly  alilidd.   Wo  iMI  bo  ifitA  lo 
wbonoTor  dlipoeod  to  writo  to  no  on  topteoT  tntoioft  to  tito 
bioldii  yoaraolf  approro  of  tlio  Law  Anociatkm  propoood  by  a  wrttor  in  tho  lail 
mnnber.bot  ottot  which  li<  


noihingit 


I  oToiybody'f  burinoM  ia  nobody^ 


1863.] 
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9m  Monday........ 

11.  Saturdar  ^^ 

U.  SUVBAY 

14.  TBoecUy ...... 

10.  SUNBAT 

21.  Toeadajr ...... 

28.  SUN  DAT...... 

«1.  Mdajf  .^... 


Udk  Tacatloa  tmamtnom.   Lart  day  fir  Ovnl^amBClli  to 

eqiuUlie  Bolls  of  Local  HanidpalUiea. 
6M  SmOap  o/Imt  7WN«y. 
Connty  Oonrt  and  8«rr.  Cflort  T«nn  con.    Hair  mnd  Derliea 

Slttiofd  oommenoo. 
Oonoty  Oourt  and  Surrogate  Ooart  Tarm  anda. 
(M  AMdcjr  9fUT  fViMfy. 
Iiaat  day  for  J«dfea  of  ODwty  Omirti  to  maka  latura  of 

Appaaia  from  AaaeasmAta. 
7<A  Afitdttv  cJUr  TrMip, 
Heir  muA  BevtoAt  SIttlaga  Mid. 
9tk  Shmday  after  Trinvtjf. 

lJUitjbyfor6oqiiliyCUrktaflartil^Oo^BiiiBtelliMiMH««1w 
In  County. 


Bil8lNES8    NOTICE. 

^UcwpoMtdueactmimtMhant  bemptaeedinthehandiof  Meitn.Arimgh  dkArdagh^ 
.dMoiiKyff,  AMT^  >br  «tf«e(Mm;  Md  Mart  eMy  A  jMv»ii<f«a»l^ 


A«M  6een  eoMiMOetf  to  do  fa  iM  #ftln- fo  eiMUt  aeBi  tfo  Meel  M€#  evmnf  eaj^^ 


^oie  V^aX  Ma  HMfvAmu  o/fheSmtrwaUiogtneraayadmiUedtitwoiddtiotbeun 
ncaonoMe  toexpeetthat  the  Prof^itUm  and  Offieeri  of  (he  CbuviiwotiU  accord  it  a 
i^beraltuppmi,4ttmead^tMomiiiffthmmiot»iott»ttif0tth^ 


ffi&e  iff  It  teak  fato  |0tttiiaL 


JULY.  1863. 


THE  LAW  or  QUARAIfTEBS. 

Tike  statute  2$  TioiorU^  cbapter  46,  pessed  dtritig  kst 
Mssioa  of  tlie  ProviDoUl  Legtslatore,  and  entitled,  •<  Aa 
Act  te  amend  the  lows  of  Upper  Canada  afboliog  Trade 
and  OoaaieToe/'  deseryes  some  attention. 

In  considering  a  new  law  of  a  remedial  eharaeter,  it  Is 
well  to  examine  the  old  law---<di8o«ni  the  misehief  to  be 
remedied — and  i^n  the  nature  and  effeet  of  the  lemedy 
intended  wiU  be  the  mora  apparent 

In  this  manner  we  purpose  to  oonsider  the  Datura  end 
effect  of  the  26  Vie.  eap.  46,  nee.  1,  which,  in  a  legal  point 
of  view,  is  the  most  important  statute  patted  durieg  the 
last  session  of  the  Provincial  Legislatura. 

It  is  provided  by  the  fourth  section  ef  (Im  Statute  of 
Frauds  (29  Car.  U,  cap.  8)  that  no  aetbn  shall  be  brought 
whenft^  to  charge  the  defeodani  upon  anftpeo(alpfomi$B 
to  answer  Ibr  the  debt,  deftnh  or  nnscarriage  of  another 
pewon,  unle«  tk$  ag^eemnni  upon  which  such  action  shall 
be  brought,  or  some  memorandum  or  note  thereof ^  shall  be 
in  writing,  and  signed  by  the  party  to  be  charged  therewith, 
or  some  odier  peraon  themnto  by  him  hwihtty  authorised. 

What  is  requirad  to  be  in  writing  r  Not  the  promise, 
but  (he  agreement  or  some  memorandum  or  note  theraof. 

The  word  agreement  as  hera  used  is  not  to  be  understood 
in  any  loose  sense  as  synonymous  with  promise,  but  in  its 
legal  sense,  as  signifying  a  contract  based  on  good  consi- 
deration. There  can  be  no  binding  agraement  without 
consideration.    A  promise  without  consideration  is  not  a 


binding  agreement.  Unless  the  binding  agreement,  t. «., 
the  consideration,  as  well  as  the  promise,  appear  in  writing, 
the  party  signing  is  not  chargeable  within  the  meaning 
of  the  act.  The  person  to  be  chained  ibr  the  debt  of 
another,  it  is  true,  is  to  be  charged  upon  his  special 
promise ;  but,  without  a  legal  consideration  to  sustain  it, 
that  promise  would  be  nndum  pactf^m.  The  statute  never 
meant  to  enforce  any  promise  which,  befora  the  Statute, 
was  invalid,  merely  beomae,  under  the  statate,  it  was  put 
in  writing.  The  obligatoiy  part  is,  indeed,  the  promtee; 
but  still,  in  order  to  charge  the  party  making  it,  the  con* 
sideration  for  the  promise,  as  well  as  the  promise  itself, 
«.  €.,  the  agreement,  must  be  in  writing. 

Such  was  the  construction  pat  upon  the  statute  in  the 
well-known  case  of  Wain  v.  Walters,  2  Smith's  Leading 
Cases  146,  and  in  many  subsequent  cases  amply  confirmed. 

The  statute,  therefora,  according  to  the  legal  interpreta- 
tion of  it,  required  at  least  two  things :  first,  that  thera 
should  be  a  good  consideration  for  the  promise ;  secondly, 
that  the  consideration,  being  an  essential  part  of  the 
agreement,  should  be  in  writing. 

The  law  on  the  first  point  is  unaltered.  The  law  on  the 
second  is  altered.  Until  recently  it  was  not  considered 
safe  to  allow  the  consideration  to  be  supplied  by  oral  testi- 
mony. The  consequence  was  that  in  idl  cases  it  became  a 
question  of  muoh  nicety  whether  or  not  the  consideration 
was  sufficiently  expressed ;  and  in  many  cases  right  was 
defeated  owing  to  the  neglect  to  express  the  consideration 
with  sufficient  legal  precirion.  , 

If  Smith  were  to  write  to  Jones — "  I  will  engage  to  pay 
you  this  day  fifty-six  pounds,  and  expenses  on  bill  for  that 
amount,  which  Robinson  owes  you/'  this  would  not  be 
sufficient,  because  of  the  omission  to  shew  the  considera- 
tion Ibr  Smith  assuming  the  liability  to  pay  Bobinson's 
debt.  But  if  Snuth  were  to  write  to  Jones — <<  If  you  will 
forbear  to  sue  Robinson  for  one  week  on  the  over-due  bill 
for  £56,  which  you  now  hold,  of  his,  I  wiU  see  you  paid,'' 
this  would  be  held  sufficient,  because  the  consideration  for 
Smith's  promise  is  Jones  undertaking  not  to  sue  Robinson 
for  a  week,  and  so  the  statute  would  be  satisfied. 

Such  was  the  old  law  in  all  its  strictness.  In  course  of 
time  it  became  most  embarrassing  to  trade  and  commerce. 

£ven  the  courts  appear  to  have  been  desirous  to  relax 
its  strictness.  It  was  soon  held  that  it  was  sufficient  either 
if  the  consideration  appeared  on  the  &ce  of  the  writing  in 
exprees  terms,  or  by  necessary  implication.  Next,  evidence 
was  received  to  explaifi  Che  meaning  of  words  in  themselves 
really  free  from  ambiguity,. so  as,  in  the  explanation^  to  let 
in  evidence  of  consideration. 

Thus,  plaintiff  in  his  dectaraiion  alleged  that  one  Andrew 
Little  had  requested  plaintiff  to  sell  and  deliver  him  goods 
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and  chattels,  io  the  way  of  his  (plhin tiffs)  hosiness  of  a 
woollen  draper,  on  credit ;  that  plaintiff  had,  at  the  request 
of  Andrew  Little,  consented  to  do  so,  provided  defendant 
would  guarantee  the  payment  of  the  prioo  of  the  goods  so 
to  he  sold  and  delivered  to  Andrew  Little,  of  which 
defendant,  hefore  and  at  the  time  of  the  making  of  the 
promise,  had  notice ;  that  afterwards^  and  hefore  Andrew 
Little  became  indebted  to  plaintiff  for  dry  goods,  defendant, 
by  writing  addressed  to  the  plaintiff,  promised  in  the  words 
following ;  '<  I  hereby  guarantee  the  payment  of  any  sum 
or  sums  of  money  due  to  you  from  Andrew  Little— 4he 
amount  not  to  exoeec^al  anytime  the  sum  of  £100;"  that 
afterwards,  plaintiff  confiding,  &o<,  supplied  goods  to 
Andrew  Little  for  reasonable  prices,  amounting  to  £100, 
and  thereby  allowed  Andrew  Little  to  become  indebted  to 
him  in  £100;  that  Andrew  Little  had  not  paid,  &g. 
Demurrer,  on  the  ground  that  the  state  of  circumstances 
contemporaneous  with  the  making  of  the  promise  couTd  not 
be  shewn  to  supply  consideration.  Seld,  that  the  circum- 
stances stated  in  the  declaration  might  be  looked  at  to 
explain  the  meaning  of  the  writing.  (^Bainbridfye  v. 
Wade,  16  Q.  B.  89.  See  also  Powers  y.  Fowter^  4  £1. 
&  B.  611.) 

!Ibe  leaning  of  the  judges  in  this  case  (Bainhridge  y. 
Wade)  was  only  a  bending  to  the  requirements  of  the  age. 
It  was  a  great  departure  from  the  rule  established  with  so 
much  strictness  in  the  old  cases.  Lord  Ellenborough,  if 
alive,  would  have  no  hesitation  in  pronouncing  it  contrary  to 
the  law  as  understood  in  his  time.  But  law  is  progressive ; 
and  even  judges,  with  all  their  desire  to  adhere  to  old 
established  rules,  at  times  are  somewhat  influenced  by  the 
spirit  of  the  age  in  which  they  live,  and,  as  far  as  possible, 
constrained  to  administer  the  law  as  suited  to  the  require- 
ments of  that  age.  Such,  we  think,  was  the  influence 
which  so  sensibly  affected  the  judges  in  Bainhrxdge  y. 
Wade,  Such  is  the  influence  which  has  since  induced 
the  Legislature  both  of  Great  Britain  and  of  Canada  to 
relax  the  rule  of  construction  placed  by  Lord  Ellenborough 
and  others  upon  the  fourth  section  of  the  Statute  of 
Frauds. 

On  29th  July,  1856,  waa  passed  the  Imperial  statute 
(19  k  20  Vio.  cap.  97)  entitled,  «  An  Act  to  amend  the 
laws  of  England  and  Ireland  affecting  Trade  and  Com- 
merce.'^ Section  3  enacts  that  <*  No  special  promise  to  be 
made  by  any  person  after  the  passing  of  this  act  to  answer 
for  the  debt,  de&ult  or  miscarriage  of  another  person,  being 
in  writing,  and  signed  by  the  party  to  be  charged  there- 
with, or  by  some  other  person  by  him  thereunto  lawfully 
authorised,  shall  be  deemed  invalid  to  support  an  action, 
suit  or  other  proceeding  to  charge  the  person  by  whom 
such  promise  shall  have  been  made,  by  reason  only  that 


the  consideration  for  such  promise  does  not  appear  in  writ- 
ing, or  by  necessary  inference  from  a  written  document." 

In  England  this  enactment  was  found  to  giye  mucli 
satisfaction,  and  the  Legislature  of  Canada,  last  sesaioDy 
ventured  to  copy  it. 

It  is  a  pity  that  the  copy  made  was  not  exact  in  all  its 
terms.  The  variance,  as  we  shall  presently  see,  is,  how- 
ever more  in  grammar,  than  in  substance  or  sense. 

Ourjwmotment  reads  as  follows :  '<  No  special  promiae 
to  be  made  after  the  passing  of  this  act  to  answer  for  the 
debt,  default  or  miscarriage  of  another  person,  being  in 
writing,  and  signed  by  the  party  to  be  charged  therewith, 
or  some  other  person  by  him  lawfully  authorized,  shall  be 
deemed  invalid  to  support  an  action,  suit  or  proceeding  to 
-charge  the  person  by  whom  such  promise  has  (Imperial 
act,  "  shall  have'')  been  made,  by  reason  only  that  the 
consideration  for  such  promise  does  not  appear  in  writing, 
or  by  oecessi  t^  inference  from  a  written  document." 

We  take  it  that  the  two  enactments  are,  in  law,  identi- 
cal. We  take  it,  also,  that  the  meaning  of  each  is  tolerably 
clear.  The  intention  is  simply  to  dispense  with  the  neces- 
sity of  stating  couHderation  on  the  face  of  the  writing. 
The  special  promise  (and  not  the  agreement  involving  the 
consideration)  is  all  that  is  now  required  to  be  in  writing. 
But  still  there  munt  be,  in  fact,  a  good  and  valid  consider- 
ation for  the  promise  to  nuike  it  binding.  The  statute  is 
not  intended  in  this  respect  to  alter  the  law..  It  is  only 
intended  to  alter  the  mode  of  proof.  Before  tlie  statate 
the  consideration  oould  only  be  proved  by  the  writing. 
Now  it  may  be  proved  dehort  the  writing.  But  still  it 
must^  in  erdtr  to  make  the  promise  binding,  be  proved 
either  in  the  one  way  or  the  other.  If  not  proved  either 
way-^f  not,  in  truth,  existing — ^thtn  the  promise,  as  before 
the  Statute  of  Frauds,  is  simply  a  nudum  prachtm.  The 
hiw  of  oontiaota  is  not  altered.  The  law  of  evidence  is 
altered. 

This  would  be  the  interpretation  which  one  disposed  to 
apply  the  remedy  to  the  mischief  intended  to  be  remedied 
would  place  upon  the  act  of  Parliament  Strange  to  say, 
however,  in  the  only  case  which  haa  been  decided  nnder 
the  English  statute,  and  to  which  we  are  about  to  refer, 
apparently  a  much  lees  liberal  interpretation  was  placed 
upon  it. 

Plaintiff  had  three  counts  in  his  declaration.  In  the 
first  he  stated  that  in  consideration  he  would,  at  thereqoest 
of  defendant,  lend  £400  to  one  Hook  Spooner  and  one 
William  Cubitt,  on  mortgage  of  certain  houses  and  land 
belonging  to  them,  defendant  promised  plaintiff  to  take 
on  himself  any  responsibility  by  the  said  Spooner  and 
Cubitt  incurred  by  reason  of  the  loan,  and  to  protect  plain- 
tiff from  all  loss  by  reason  of  the  loan.    Averment^  that 
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plaintiff  relying,  &c.,  did  loan  £400  to  Spooner  and  Cnbitt 
on  the  9ecaritj  of  the  mortgage  of  said  houses  and  land. 
Allegation,  non-payment  of  money  when  due;  and  that 
houses  and  land  of  much  less  valne  than  sum  lent,  &c. 
Breach,  that  defendant  did  not  discharge  the  responsibility 
of  Spooner  and  Cubitt  to  plaintiff  in  respect  of  the  loan, 
dec.    The  second  count  was  substantially  the  same  as  the 
first,  bat  stated  the  consideration  for  the  defendant's  pro- 
mise to  be  a  transfer  of  £400  stock  by  the  plaintiff  to 
Spooner  and  Cubitt.     The  third  count  alleged  the'consid- 
eration  to  be  the  loan  of  money  generally  to  Spooner  and 
Cabitt    The  cause  was  tried  at  the  Bristol  Summer  Assizes 
for  1858,  when  the  following  facts  appeared  in  eridence : 


port  the  contract  alleged  in  any  count  of  the  declaration } 
the  court  to  be  at  liberty  to  draw  such  inferences  from  the 
facts  as  a  jury  might  have  drawn. 

A  rule  was  accordingly  obtained  on  the  part  of  the 
plaintiff,  to  which  cause  was  shewn.  Daring  the  argamant 
of  the  rule,  on  ^e  part  of  the  plaintiff's  counsel,  the 
expressions  which  fell  from  the  judges  of  the  Common 
Bench,  on  the  constmotioQ  of  the  new  statute,  deserve  to 
be  noted.  Byles,  J.,  said :  '^  The  statute  does  not  make  a 
promise  good  which  was  not  good  before.  Can  the  verbal 
consideration  be  imported  into  the  promise  ?'*  '<  You 
want  to  incorporate  the  parol  consideration  into  the  written 
promise.     This  you  cannot  do.''     ''  Formerly  the  oonsid* 


The  plaintiff  having  the  sum  of  £400  in  the  funds,  was  eration  in  writing  might  be  looked  at,  not  only  to  support 
advised  by  the  defendant  to  lend  it  on  mortgage  to  two  but  to  explain  the  promise.     But  the  parol  consideradoa 


peraons  named  Hook  Spooner  and  William  Cubitt,  who 
carried  on  business  as  builders,  upon  the  security  of  certain 
leasehold  premises  belonging  to  them ;  the  defendant  assur- 
ing the  plaintiff  that  he  would  incur  no  risk,  as  the  security 
was  good  for  £600,  and  telling  him  that  if  Spooner  and 
Cubitt  would  not  take  less  than  £600  he  himself  would 
advance  £200  to  make  up  the  required  amount.  The 
defeodant  also  promised  to  see  Mr.  Lyne,  his  solicitor, 
upon  the  matter,  and  shortly  afterwards  addressed  the  fol- 
kwiog  letter  to  plaintiff: 

Entibld  Hiohwat,  October  2i,  1856. 

DiAB  Chablbs, — I  saw  Mr.  Ljne  this  morning,  and  I  told  him 
he  had  better  eall  on  yon,  as  he  seemed  very  anzions  to  hmve  the 
mortgage  completed,  and  I  thought  he  offered  very  fair ;  but  do 
as  you  please  about  it  /  will  take  <my  retponsibility  mytelf  ret- 
peeting  it  thould  there  be  any* 

W.  MlTCHILL. 

Shortly  after  the  receipt  of  this  letter  Mr.  Lyne  called 
on  the  plaintiff,  and  told  him  that  Spooner  and  Cnbitt 
would  be  content  to  take  the  £400,  and  the  plaintiff  con- 
sented to  lend  it.  Accordingly  plaintiff  sold  out  the  £400 
stock,  and  advanced  the  proceeds  to  Spooner  and  Cubitt, 
apon  the  security  before  mentioned,  at  6  per  cent,  interest 
— solely  upon  the  faith  of  the  defendant's  letter  of  2l8t 
October,  1856. 

The  interest  was  not  paid  when  it  became  due,  and  the 
secarity  turned  out  to  be  very  inadequate,  and  the  plaintiff 
sustained  a  considerable  loss,  and  in  order  to  recoup  him- 
self, sued  the  defendant. 

It  was  objected,  on  the  part  of  the  defendant,  that  the 
evidence  did  not  sustain  the  declaration,  and  the  learned 
judge  before  whom  the  cause  was  tried  being  of  that 
opinion,  nonsoited  the  plaintiff,  reserving  him  leave  to 
move  to  enter  a  verdict  (for  such  sum  as  should  .be  assessed 
by  an  arbitrator  to  be  chosen  between  the  parties)  if  the 
oourt  should  be  of  opinion  that  there  was  evidence  to  sup- 


cannot  be  looked  at  to  explain  the  promise.'^  Cockburn, 
C.  J.,  said :  *^  The  statute  intended  to  exclude  parol  testi- 
mony as  to  the  terms  of  the  promise  itself.  The  con- 
struction you  contend  for  would  raise  a  conflict  of  parol 
testimony  as  to  the  limit  of  the  guarantee,  which  would  be 
getting  on  the  debatable  ground  from  which  the  statute 
meant  to  exclude  you.  Is  not  the  Statute  of  Frauds  inex- 
orable in  that  V 

Williams,  J.,  who  afterwards  delivered  the  judgment  of 
the  court,  said :  '*  The  question  in  this  case  is,  whether  in 
a  letter  written  by  the  defendant  to  the  plaintiff  relating  to 
a  proposed  mortgage,  the  following  words  are  a  sufficient 
guarantee  within  the  fourth  section  of  the  Statute  of 
Frauds : 

<<  I  will  take  any  responsibility  myself  respecting  it, 
should  there  be  any." 

« It  will  be  observed  that  at  the  time  the  letter  was 
written  no  mortgage  existed.  The  letter  is  silent  as  to  the 
sum  to  be  advanced,  as  to  the  rate  of  interest,  as  to  the  nature 
of  the  security,  whether  a  mortgage  in  fee  or  for  yeara,  and 
as  to  the  land  to  be  charged.  The  letter  if  read  by  itself, 
without  reference  to  any  previous  conversations,  would 
be  a  promise  to  be  responsible  for  any  sum  of  money, 
however  large,  at  any  rate  of  interest,  secured  by  any  kind 
of  mortgage,  on  any  land,  with  any  title.  That,  however, 
would  be  an  unreasonable  constniotion,  and  is  not  its  true 
meaning.  It  evidently  refera  to  previous  conyersations  in 
which  these  particulan  trere  supplied.  The  whole  promise, 
therefore,  is  not  in  writing,  as  the  statute  requires  it  should 
be.  .  It  cannot  be  made  out  without  reference  to  previous 
conversations. 

'<  The  recent  statute  19  ft  20  Vic,  cap.  97  eeo.  2,  it  is 
true,  abrogates  the  rule  laid  down  in  Wain  v.  WaUerty  5 
East.  17,  and  ennbles  a  party  to  give  parol  evidence  of  the 
consideration  for  a  guarantee.  But  a  consideration  for- 
merly expressed  in  writing  discharged  two  offices — ^it  sus- 
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taioed  tb«  promise,  and  might  also  ezplaia  it  Now, 
bowaver,  parol  eTidenca,  ibough  it  may  supply  tba  oonsid*' 
oration,  cannot  go  fbrtber  and  explain  the  promise. 

^'We  therefore  think  that  the  rnling  of  the  learned 
judge  at  the  trial  was  eorreot,  and  the  mle  most  he  dis- 
eharged."    (B<dtne$  ▼.  MUcheli,  7  0.  B.,  N.  8.,  861.) 

Supposing  this  ooBStmction  of  the  recent  statute  to  be 
eerreet,  it  follows  that,  notwithstanding,  the  statute  it  will 
he  safer  to  express  the  consideration  in  the  writing,  as 
hitherto.  The  want  of  the  consideration  nwy  leave  the 
promise  incomplete,  and  without  explanation.  And,  it  is 
clear  from  the  decision  just  referred  to,  that  unless  the  pro- 
mise be  complete  on  the  face  of  the  writiqg  by  reference  to 
the  consideration,  expressed  or  otherwise,  that  parol  evidence 
will  not  be  receired  to  aid  it,  and  so  the  promise  will  fail. 

Thus  it  will  be  seen  that  the  Legislature,  according 
to  the  decision  of  the  Court  of  Oommon  Bench,  while 
remoTittg  one  difficulty  in  the  way  of  the  binding  effect  of 
guarantees,  have  raised  up  another  which,  in  all  probability, 
may  neutralise  the  good  effect  which  it  was  iateoded  the 
statute  should  haye.  The  statute  says  that  the  considera^ 
tion  need  not  be  stated  in  the  writing.  In  few  cases  will 
the  promise  be  found  complete  without  reference  to  the 
consideration.  But  the  court  says  that  unless  the  consid- 
eration appear  on  the  face  of  the  writing,  no  reference  can 
be  made  to  it  as  explanatory  of  the  promise,  because  the 
promiae  entire  and  complete  must  appear  on  the  &ce  of  the 
writing.  Technically,  perhaps,  the  court  is  right.  But 
if  right,  it  is  plain  that  more  legislation  is  required  to  make 
guaranteoo  what  they  are  designed  to  be — ^binding  en- 
gagements to  pay  the  debts  of  others.  In  general  they  are 
contained  in  letters  written  by  and  accepted  by  men  fully 
cognisant  of  the  requirements  of  oommon  sense,  but  entirely 
Ignomot  of  the  refinements  of  the  courts  in  the  construc- 
tion oi  the  Statute  of  Fmudsy  and  the  recent  eiiplanatoiy 
act  to  which  we  ha(?e  a4  so  much  leng^  refened.  TIm 
necessity  for  stating  consideration  was  a  refinement  which 
bad  the  effoet  of  dafiaating  numberlesa  guanntees :  and  so 
Ac  Legislature  has  interfered  and  destroyed  it  In  its 
place,  however^  another  refinement  has  sprung  up,  which 
prnniseB  to  rival  the  delonot  refinement  in  deetruothreness. 
The  difliculty  of  making  common,  or,  more  correctly, 
statute  law  hamonise  with  comnkon  aanse  is»  it  will  be 
seen,  by  no  means  trifling:  Those  interested  in  simplifying 
the  laws  legnlating  trade  and  oommcfce,  must  again  try 
their  hands  at  the  work  of  l^;islation  on  the  important 
■nbject  of  guarantees.  Dhe  law  of  England  still  is  too 
subtle  for  ordinary  comprehension. 

In  several  of  the  United  States  of  America,  the  fourth 
section  of  the  Statute  of  Frauds  has  been  much  more  libe- 
raUy  oonstnied.     The  qneation  for  the  necessity  of  the 


consideration  appearing  on  the  face  of  the  writing,  came 
up  in  1821,  in  Pickard  v.  Bickardsan^  17  Mass.  122.  In 
that  case  Chief  Justice  Parker  entered  into  an  elaborate 
discuBsbn  of  the  question,  and  arrived  at  a  conclusion  the 
revevM  of  that  of  Lord  Ellenborongh,  in  Warn  v.  Wal- 
tir$.  He  pointed  out  that  for  more  than  a  century  afler 
the  passing  of  the  Statute  of  Frauds,  it  had  in  England 
been  held  sufficient  to  prove  the  consideration  by  parol 
evidence,  and  decided  that  to  be  the  true  construction 
of  the. act  His  decision  is  now  a  part  of  the  revised 
statutes  of  Massachusetts,  via. :— *"  The  consideration  of 
promise,  contract  or  agreement  need  not  be  set  forth  or 
expressed  in  the  writing  signed  by  the  party  to  be  char<]g>d 
thereunto,  but  may  be  proved  by  any  other  bgal  evidence." 
(Revised  Stat  Mass.  p.  527.)  The  doctrine  propounded 
by  Chief  Justice  Parker,  in  Massachusetts,  has  been  fol- 
lowed in  Maine,  Vermont,  Connecticnti  North  Carolina, 
Ohio,  Missouri,  Texas  and  New  Jersey. 

It  is  a  subject  for  regret  that  any  different  doctrine  ever 
prevailed  in  England.  The  impolicy  of  it  ia  now  vety 
generally  admitted }  but  the  difficulty  of  getting  rid  of  it 
is  greater  than  might  be  expected.  The  courts  must  either 
construe  the  recent  amending  act  with  more  liberality  than 
the  Judges  were  disposed  to  do  in  Holmes  v.  JUilchell,  or 
else  the  legislature  must  again  interfere  and  strike  a  blow 
of  a  more  decided  ehaiacter  than  they  appear  to  have  done. 


LAW  SCHOOL. 

We  are  informed  that  in  our  recent  announcement  of 
books  to  be  read  for  scholarships  there  b  a  mistake.  In 
the  first  year  Williams  on  permmal  property,  and  not 
Williams  on  real  property,  is  the  book  intended.  Students 
will  please  make  the  necessary  correotion. 
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JUDGMENTS. 
JERROR    AND    APPEAL. 


U^mHitm  V.  Attfom^.— Appeal  from  Comiaoo  Pleas.  Caaa  -^ 
ported  12  U.  G.  C.  P.  88.  Apptal  dismissed  with  cosU  (McLean 
and  Draper,  O.J.J.,  dissenting.) 

Rutherford  v.  Hill, — Appeal  from  Chancery.  Case  reported  9 
erant  207.  Appeal  diamiaeed  witk  costs  (Sp»agge»  V.  C,  dis- 
sentiag.) 

Sexton  T.  Piozton.—- Appeal  from  eonrt  Qaeen's  Beneli.  Cose 
reported  21  U.C.Q.B.  869.  Appeal  dismiiaed  with  ooata  (Draper, 
C.  J.,  and  Morrison,  J.,  dissenting.) 

QUEEN'S  BENCH. 

Present :  McLbah,  G.  J. ;  Wilsoh,  J. 

JimeU,lS68L 
KtUy  T.  JTouMf. — Jodgaeat  f9t  plaintifll  on  dsmnrrer. 
SobUtm  ▼•  jR«i^M.--JadgBient  for  defndant  demnirsr  to 
ftlUi  plea,  and  for  plaintiff  oa  the  other  pleas*    Loave  te  sfiply  to 
amend  on  affidavit 
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Oori  Bank  ▼.  Oire  MutiuU  Inturanu  Company, — Rulo  niti  to 
rtsoiad  order  of  Connor,  J. 

In  r$  Wat  MiddUtfx  AgrieuUural  Soeieiy  and  Eoit  MiddU$ex 
Agricultural  Society, — Rule  absolute  for  mandamaa. 

Adikead  t.  Upton, — Held,  1,  that  a  rale  for  costs  maj  be  issued 
^tber  in  term  or  vaeatioa ;  2,  that  it  maj  be  issued  in  the  Taca- 
tion  of  the  assise  next  preoeding  term  (Hagartj^  J.,  dubitante) ; 
S,  that  it  is  preanatare  to  issne  it  daring  the  sitting  of  the  oonrt 
of  assise  for  whieh  notice  of  trial  was  given.  B«Ue  absolnte  to 
lescind  rnle  for  oosts  of  the  day  with  costs. 

Best  T.  jBe<es.~Rale  for  new  trinl;  costs  to  abide  the  OTont 

ffam  et  «r  ▼.  Laeker. — Rnle  abaelnte  Cor  new  trial ;  costs  to 
niride  the  erent. 

Tke  Queen  ▼•  ife^Mn.— New  trial  ordered. 

Welle  T.  Mt Garth, — Rnle  absolnte  for  new  trial  withont  costs.' 

JHckeon  t.  .ff(MA;tii.-*-Role  discharged. 


Ian*  SO,  1808. 

Winur  t.  IFwrn^r.-^indgment  for  defendant  on  demnrrer, 

Syhce  et  al.  %  The  Ottawa  and  Preeeott  Railway  Company, — Held, 
that  until  payment  made  a  garnishee  is  not  in  a  position  to  plead  a 
plea  in  bar  to  an  action  at  the  instance  of  his  creditors.  Judg- 
ment for  plaintiffs  on  demurrer. 

Bank  of  Upper  Canada  ▼.  Rattan, — Held,  that  no  stranger  to  a 
bill  or  owner  can  at  law  sustain  an  action  on  it.  Rule  absolute  to 
disallow  amendment  and  for  new  trial  without  costs. 

Oamcr  t.  6'«mer.-- Rule  absolute  to  enter  nonsuit. 

Orey  t.  McMillan  at  a/.— Judgment  for  defendants. 


COMMON  PLEAS. 

Pr^ent:  Dbapik,  C  J. ;  Riobabds,  J.  (  Mo&bisok,  J.. 

Jane  IB,  188S. 
Shaw  T.,  iforffofi.— Rule  abeelule  to  enter  Bonmid 

BaekcrvHU  t.  Doane. — Rule  discharged. 

In  the  metier  of  Smith  and  Eenderean,  two,  ^e.— *Rule  discharged, 
withont  costs. 

Thompson  t.  Kaye, — Indgme&t  for  defendant,  on  demurrer. 
Steuart  ▼.  Clark, — Rule  for  new  trial,  without  costs. 

Quaekei^ueh  t.  Smder Judgment  for  plaintiff,  on  demurrer. 

Rule  absolute  for  new  trial ;  costs  to  abide  the  ereot 

Turley  t,  JE^eam .^-Judgment  for  plaintiff  on  demurrer,  and  rule 
daecbaiged,  except  as  to  eo  ssuoli  of  it  an  neka  for  vedueti^  of 
Terdict,  which  part  is  made  absolute. 

Willittwu  ▼.  IViyfor.-^Rule  discharged* 

Meredith  t.  MeCuieheon  -^^ndgment  for  plaintiff,  eu  derauner. 

Powell  ▼.  Baker. — Judgment  for  plaintiff,  on  demurrer. 

Praeer  ¥.  i2o6^teon. -Judgment  for  plaintiff  on  special  case. 

Santh  Y.  i^oiU.— Rule  discharged. 

Roe  et  alf.  O'Neill  et  ol^Rule  abaelnte  to  enter  nonsolt,  wileen 
pilaintiff  pay  costs  in  a  month,  in  which  eaie  new  trial  ordered* 

Cotton  ▼.  Beaty.'^^Kala  discharged* 

Neileon  ¥.  Jaroie. — BeU,  that  a  writ  of  Jieri  fadae  cannot  be 
wice  renewed,  and  th  at  the  second  writ  is  a  nulfity.  Eole  abtfo- 
Qte  fbr  new  trial,  without  costs. 

Wateom  ▼.  Perrina  et  oL — Rule  discharged. 

Lameon  t*  Ingram, — Rnla  absolute  for  new  trial,  on  payment  of 
oosts. 

Kenmedf  ^  ifiitt^^m*— Rule  urn, 
Mamay  ▼.  /KsAiMeii.**»Ka  mlsk 


#eaelll,lMa 
Bank  of  Upper  Canada  t.   The  Orand  Trwdt  BaUmay  Co,-^ 
Judgment  for  plaintiffs.    (Draper,  0.  J.,  dissentients.) 

Campbell  r.  Corporation  of  JTIma.^-Judgment  for  plaintiff  on 
Amnrrer,  with  leaTe  to  amend  on  payment  of  ooets. 


Carroll  ▼.  Melnnee, — Appeal  dismissed  without  costs. 

Benedict  t.  Melnnee. — Appeal  allowed.    New  trial  without  costs. 

The  Queen  j.  The  Port  Whitby  Railway  Co.— Rule  discharged 
with  costs. 

The  Queen  r.  Lunn. — CooTiotion  affirmed. 

In  re  Cdhili  and  Clark.^B.nlt  aboolute  to  set  aside  so  much  ef 
order  of  Conner,  J.,  as  giTes  costs  of  reference  to  plaintiff. 

Whiter.  Lord  et  tU. — Application  in  the  part  of  unattaching 
creditor  to  set  aside  judgment  and  execution  obtained  by  plaintiff 
against  defendants  as  b^ng  collusiTe.  Rule  absoliite  to  set  aside 
execatiou  with  costs  to  be  paid  by  plaintiff. 

In  the  matter  of  Goodwin  and  the  Ottawa  and  Preeeott  Railway 
Company. — Ltule  absolule  but  not  with  costs,  as  no  power  to  give 
costs  exoept  in  cases  under  the  Municipal  Institutions  Act 

Thompson^,  Kaye. — Rule  refused. 


PRACTICE  COURT. 


Present :  Richauw,  J. 

Juiie20,lMt. 

Johnston  t.  Jamieeon.'^Add,  that  the  court  has  no  jarisdiction 
to  set  aside  an  award  for  a  mistake  in  law,  unless  the  mistake 
appear  on  the  face  of  the  award  or  in  some  writing  given  oonlem* 
poraneously  with  it.    Rule  discharged  with  costs. 

MootUe  T.  DougaU. — Held^  that  a  matter  once  discussed  and 
decided,  eannet  l>e  again  discussed  upon  the  suggestion  that  the 
judge  who  decided  took  an  erroneous  view  of  the  Uw.  Rule  dis« 
charged  without  costs^ 

Olaes  V.  Whitney. —Held,  that  plaintiff  cannot,  after  demnrrer 
te  a  plea  in  bar  decided  against  him,  be  allowed  to  discontinue. 
Semble,  his  proper  course-  is,  at  the  time  of  the  delivery  of  judg* 
ment  against  him  on  the  demurrer  to  apply  for  leave  to  amend* 
Rulo  disciiarged  with  costs. 

S  E  LECTIONS. 

TEE  ACTION  FOR  A  NUISANCE. 

What  is  an  actionable  nuisance  ?  That  has  become  a  Tery 
diffieolt  question  to  answer  since  the  decisions  of  the  courts 
in  some  recent  eases,  irhere  the  alleged  nuisance  has  been  the 
burning  of  brioks  near  the  premieee  of  the  oomplainant.  In 
these  oases  the  jndieial  opinions  appear  to  be  most  oonflioting. 
and  eonseqaenUy  the  law  on  thie  sutgeot,  vrbich  is  one  of 
frequent  oeourveBoe,  and  therefore  of  some  importance,  is  ia 
a  very  doubtful  and  unsettled  state.  It  is  oertftinly  rather 
remarkable  to  ind  it  aa  uodeeided  point  at  the  present  day 
whether.  If  a  man  carry  on  a  lawful  trade,  or  exercise  aota  of 
ownership  oa  his  land,  suoh  as  burning  wtd  makiag  brieka 
there,  be  Is  or  is  not  legally  liable  to  an  action  for  a  nuisance  at 
suit  ef  a  aeighboar  whoee  property  baa  been  tboreby  iajared. 
But  80  it  Is.  The  first  oase  whieb  gave  rise  to  tbia  question, 
and  baa  since  led  to  so  much  discussion  on  the  snbjeot^  is  that 
of  Si}ie  V.  Barhw,  4  C.  B.  N.  8. 334.  There  the  aetion  was  for 
a  noiaanee  allefjed  to  have  been  oaooed  by  the  defendant  burn- 
ing brioks  on  his  own  land  near  toplaintiff*ehouae»  and  Byleo, 
J.,  who  tried  the  oanse,  directed  the  jury  that  the  verdict 
on|^t  to  be  fbr  the  defendant  if  he  earned  on  the  baming  of 
bneks  in  a  proper  and  convenient  plaoe  for  that  purpose, 
althongh  the  plaintiiPa  enjoyaient  of  kia  propertv  mint  have 
been  rendered  nneomfbrtabfe  by  the  nnisance.  That  direotion 
wae  ni^eld  by  the  Ooari  of  Common  Pleat,  ooneieting  of 
Crowder,  J.,  Willeo,  J.,  and  Bylca,  J.,  the  Ooort  betnf|  of 
opinion  that  enoh  direction  was  vrarranted  by  the  following 
passage  In  Oon.  Dig.  tik  "  Action  on  the  Oase  tor  a  Nuisance :'' 
**  So  an  action  does  not  lie  for  a  reasonable  nee  ef  any  right, 
tbeagh  it  be  te  the  annoyance  of  another,  as  if  a  bntoner^ 
brewer,  Ac.,  use  kis  trade  in  a  eonvenient  place,  though  it  be  , 
to  tke  aonoyaooo  of  hie  neiiskboar*''    In  Bamfbfd  ▼.  IVini%, 
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31  L.  J.,  N.  S..  286.  Q.  B. ;  8.  0.  6  L.  T.  N.  S.  7t21,  the 
nuisanco  complained  of  arose  from  the  use  of  a  brick  clamp 
erected  by  the  defendant  for  the  sole  purpose  of  making  bricks 
on  his  own  land,  the  clamp  being  placed  on  that  part  of  the 
land  which  was  most  distant  from  the  plaintifl's  house,  «nd  so 
as  to  create  no  further  annoyance  than  would  necessarily  result 
from  the  burning  of  bricks.  Upon  this  state  of  facts,  Cockburn, 
C.  J.  directed  the  Jury,  upon  the  authority  of  HoU  t.  Barlow, 
that  if  they  should  be  of  opinion  that  the  spot  was  a  proper 
and  convenient  one,  and  the  burning  of  the  bricks,  unaer  the 
circumstances,  was  a  reasonable  use  by  the  defendant  of  his 
own  land,  the  defendant  would  be  entitled  to  a  Terdict,  whether 
there  was  or  not  an  interference  with  the  plaintiff's  comfort 
The  Court  of  Ex.  Ch.  held  this  direction  to  be  wrong,  and  in 
fact,  overruled  the  case  of  HoU  ▼.  Barlow;  but  it  must  not, 
however,  be  supposed  that,  because  Bamford  v.  TumUy  has 
determined  HoU  v.  Barlow  Uih^  not  well  decided,  that  therefore 
the  only  question  fur  a  jury  in  such  an  action  is,  whether  the 
nuisance  complained  of  be  Buch  as  to  render  the  plaintiff's 
enjoyment  of  his  life  or  property  uncomfortable.  The  msjority 
of  the  judges  who  composed  the  Guurt  of  £rror  in  Bamford 
T.  TurnUy  only  concurred  in  this,  that  the  place  being  proper 
and  convenient  for  the  purpose  of  burning  bricks  or  carrying 
on  the  defendant's  trade  w^uld  not  alone  entitle  him  to  succeed 
in  such  an  action.  That  ihis  is  the  correct  view  of  those  cases 
would  seem  from  the  obnervations  of  Erie,  C  J.  in  the  case  of 
Cavy  ▼.  LidbeUer,  decided  by  the  Court  of  Common  Pleaa  in 
Hilary  Term  last :  (32  L.  J.,  N.  S.  104,  C.  P.)  That  was  aleo  an 
action  for  nuisance  from  burning  bricks,  and  the  facts  of  the 
case  were  verv  similar  to  those  of  HoU  ?,  BarUfw  and  Ban^ord 
▼.  TitmUy,  Wightman,  J.,  who  tried  the  cause  at  the  spring 
assizes  for  Kent,  1862,  left  it  to  the  jury  to  say  whether  the 
plain tiff^s  enjoyment  of  his  life  and  property  were  rendered 
substantially  uncomfortable  by  what  the  defendant  had  done, 
and  being  required  by  the  counsel  for  the  defendant  to  leave 
also  to  the  jury  the  question  whether  the  defendant  had  burned 
the  bricks  in  a  convenient  place  for  the  purpose,  refused  to  do 
so.  A  rule  nisi  for  a  new  trial  was  obtained  on  the  ground 
that  such  refusal  was  a  misdirection,  and  opon  the  argument 
of  the  rule  the  case  of  Bamford  ▼.  jTi/mley  having  been  cited 
for  the  plaintiff,  the  Court  of  Common  Pleas  took  time  to 
consider  their  judgment,  and  afterwards  discharged  the  rule 
on  the  ground  only  that  Bamford  t.  Turing  bad  decided  that 
it  was  a  misdirection  to  put  such  a  question  as  Wightman,  J. 
bad  been  asked  to  "Dut  in  Cavcy  v.  LidbeUer^  bat  said  Erie,  C. 
J.,  'I  beyond  deciding  that  such  a  form  of  question  was  wrong, 
the  indgment  in  the  Exchequer  Chamber  does  not  extend. 
In  the  preeent  ease,  if  the  ol^ection  had  been  that  the  learned 
jadge  told  the  jury  to  consider  solely  the  evidence  addueed  to 
show  discomfort  to  the  plaintiff,  and  not  to  take  into  their 
consideration,  in  whole  or  in  part,  any  evidence  showing  that 
the  act  oomplained  of  was  an  act  of  ownorahip  on  the  part  of 
the  defendant,  which  was  clearly  lawful  if  it  did  not  oanse 
aotionable  discomfort  to  a  neighbour,  and  that  it  was  done 
with  fall  intention  to  prevent  discomfort  in  respect  of  time 
and  plaoe  and  manner  and  degree,  I  think  that  a  misdirection 
would  be  n»ade  ont  It  seems  to  me  that  life  in  a  dense 
neighbourhood  cannot  be  carried  on  without  mutaal  sacrifices 
of  comfort;  and  that  in  all  actions  for  discomfort  titie  law 
mast  regard  the  principle  of  mutual  adjustment ;  and  the 
notion  that  the  degree  ot  discomfort  which  might  sustain  an 
action  under  some  ciroamstanoes  mast  therefore  do  so  under 
all  oireamstances  is  as  nntenable  aa  the  notion  that  the  act 
oomplained  of,  if  done  in  a  oonrenient  time  and  place,  most 
therefore  be  justified,  whatever  was  the  degree  of  annoyance 
that  was  occasioned  thereby.  And  I  would  add,  that  the 
judgment  of  Willes,  J.,  in  Buit  ?.  Barhw,  appears  to  me  sound, 
although  the  question  left  by  Byles,  J.  has  been  decided  to  be 
wrong.  In  the  present  case  the  learned  counsel,  acting  on 
tiie  precedent  of  BoU  t.  ^orfois^  opnliended  for  %  question 


wrong  in  form  but  did  not  contend  for  his  right  in  subetanoe, 
according  to  the  principle  I  have  above  attempted  to  explain." 

The  judgment  of  Willes,  J.,  so  referred  to  with  approbatioo 
by  the  Chief  Justice,  was  to  the  effect,  that  the  right  of  every 
one  to  pure  air  may  be  taken  away  for  the  sake  of  poUio 
convenience,  on  the  same  principle  that  private  rights  nast 
generally  yield  to  right  pro  bono  publico.  This  ground  for 
making  lawful  what  would  be  otherwise  an  actionable  naissnoe 
is,  however,  disapproved  of  by  Bramwell,  6.  in  Bamford  r, 
TumUy.  "  That  law,  **  says  that  learned  judge,  *'  to  my 
mind  is  a  bad  one,  which,  for  the  public  benefit,  inflicts  loss 
on  an  individual  without  compensation.  Bat,  further,  with 
great  respect,  I  think  this  consideration  misapplied  in  this 
and  many  other  casee.''  Indeed,  it  is  acaroely  possible  to 
deduce  any  clear  understood  principle  from  the  varioas 
opinions  of  the  judges  in  these  recent  eases,  nor  would  it 
seem  to  be  easy  to  reconcile  some  of  the  doctrines  which  they 
propound  with  the  older  authorities. 

In  vol.  3  of  Blackstone's  Commentaries,  book  3,  cap.  13,  p. 
217  (by  Chitty),  it  is  said  to  be  an  aotionable  nuisance ''  if 
one's  neighbour  sets  up  and  exercises  any  offensive  tnde,  u 
a  tanner's,  a  tallow  chandler's,  or  the  like  ;  for  though  these 
are  lawful  and  necesary  trades,  yet  they  should  be  exercised 
in  remote  places ;  fur  the  rule  is  sic  utere  too  tU  alUnum  wm 
Uedas, "  Again,  he  says ;  "  If  one  erects  a  smehin^hoose 
for  lead  so  near  the  land  of  another  that  the  vapour  and  smoke. 
kills  his  corn  and  grass,  and  damages  his  cattle  therein,  this 
is  held  to  be  a  nuisance :''  (citing  as  an  authority  1  Roll. 
Abr.  89 )  "  And  by  consequence, ''  aays  Mr.  Jastiee 
Blackstone,  "  It  follows  that  if  one  does  any  other  act,  in 
itself  lawful,  which  yet  being  done  in  that  place  neceearily 
tends  to  the  damage  of  another's  property,  it  is  a  nnisance, 
for  it  is  incumbent  on  him  to  find  some  other  place  to  do  that 
act  where  it  will  be  less  offensive. "  And  after  pointing'  oit 
that  it  is  a  nuisance  to  corrupt  a  watercourse,  or  "  to  do  soy 
act  therein  that  in  its  consequences  must  necessarily  tend  to 
the  pr^udice  of  one's  neighbour,  "  he  characteristici^ly 
concludes  with  the  following  laudatory  remark  on  the  English 
law:  '*So  closely  does  ihe  law  of  England  enforce  that 
excellent  rule  of  gospel  morality,  of  doing  to  others  as  we 
would  they  should  do  unto  ourselves." 

The  general  doctrine  contained  in  the  passages  above  cited 
from  Blackstone's  Commentaries  is,  we  believe,  still  quite  oo^ 
rect.  It  is  difficult  to  understand  how  the  oommon-law  right 
which  a  person  has  to  wholesome  air  can  be  lost,  except  by  pre- 
scription, if  the  decisions  in  EUioUonr.  Fteeiham,  2  Biog.  N.C. 
134 ;  and  BUu  v.  HoU,  4  Bing.  N.  C.  183,  rest  on  sound  Uw, 
which  it  has  nerer  been  doubtM  they  do.  It  may  be  safelv  nid 
since  Bamford  r.  IhmUqft  that  the  idea  that  the  place  being 
convenient  will  justify  the  act,  although  it  be  aooe  to  the 
annoyance  of  a  neighbour,  is  now  exploded,  and  that  "the 
convenient  place  "  referred  to  in  the  passage  in  Cooys's 
Digest,  which  has  been  already  cited,  must  mean  "  a  place 
where  a  nuisance  will  not  be  caused  to  another."  Still  il 
would  seem  to  be  the  opinion  of  sevend  of  the  judges  that 
the  plaoe  where  the  act  complained  of  occurred  is  proper  for 
the  consideration  of  the  jury  in  determining  the  question 
whether  there  has  existed  a  nuisance  or  not.  If  the  fitness 
of  the  locality  is  to  be  considered,  it  surely  ought  to  be  with 
reference  to  the  situation  of  both  the  plaintiff  and  defendant, 
as  pointed  out  by  Stuart,  V.  C,  in  Beardmort  ▼.  Dredwdlt  31 
L.  J.  892,  Ch. ;  s.  c.  7  L.  T.,  X.  S.  207.  "  Nobody  wiU 
doubt, "  says  that  learned  judge,  *■  that  to  the  briekboroer 
the  place  may  be  oonTcnient,  and  probaUy  the  moat  conveoient 
to  him  that  can  be  found,  but  yet  I  apprehend  it  is  perfeelly 
clear  that  the  mere  circumstance  of  the  plaoe  being  convenient 
to  one  party  is  not  enough  to  justify  the  continuance  of  the 
acts  if  they  make  the  enjoyment  of  life  and  property 
uncomfortable  to  the  other,  or  if  they  may  be  done  elsewhere 
withont  these  injorioos  oonseqaenoee  following. ''    Indeed,  the 
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qaestion  of  fltneseof  locality,  or  reaflooableneMof  circamstaoces 
under  which  the  trade  has  been  carried  on,  must  surely  be 
0ut)ordinate  to  the  question  whether  it  has  been  so  carried  on 
as  substantially  to  render  uncomfortable  the  plaintiff's 
enjoyment  of  life  and  property,  for,  if  in  fact  his  life  and 
property  has  been  injured  by  what  has  occurred,  there  must 
exist  an  actionable  nuisance,  however  much  the  defendant 
may  have  endeavoured  to  prevent  the  plaintiff  from  deceiving 
any  discomfort  from  the  exercise  of  objectionable  trad^  in 
question. — Law  Timea, 


THE  CHANCES  OF  THE  BAR. 

Somers  flourished  a  little  before  the  period  when  legal 
honours  ceased  to  depend  principally  upon  intrigue  and  faction. 
He  made  himself  useful  to  his  party  by  some  well-written 
pamphlets,  and  the  young  Earl  (afterwards  Duke)  of  Shrews- 
bury was  bis  fast  friend  ;  still,  when  he  was  proposed  as  junior 
counsel  for  the  Seven  Bishops,  they  objected  to  him  as  too 
young  (he  was  then  thirty-seven)  and  too  little  known.  Ser- 
eeant  Pollexfen  insisted  on  their  retaining  him,  and  his  speech 
for  the  defence  laid  the  foundation  of  his  fame. 

Lord  Hardwicke,  the  son  of  an.  attorney,  and  bred  up  in  an 
attorney's  office,  was  fortunate  enough  to  obtain  the  patron- 
age of  Lord  Macclesfield,  and  that  noble  and  learned  but 
most  unscrupulous  personage  forced  him  at  once  into  the 
front  rank  of  the  protession.  He  was  only  twenty-nine  years 
of  age  and  five  years'  standing  at  the  bar,  when  he  was  c&Ued 
np  from  his  first  circuit  to  be  made  Solicitor-General.  Having 
little  or  no  leading  business,  it  was  confidently  expected 
that  he  would  break  down ;  but  his  talents  and  knowledge 
proved  equal  to  the  extraordinary  cal>  made  upon  them. 

Thurlow  dashed  into  practise  with  the  same  suddenness,  and 
was  indebted  for  bis  first  lift  to  patronage ;  though  he  certainly 
did  not  obtain  it  by  the  quality  for  which  Lord  Hardwicke 
was  famous — bowing,  smiling  urbanitv.  His  favourite  haunt 
was  Nando's  coffee-bouse,  near  the  Temple,  where  a  large 
attendance  of  professional  loungers  were  attracted  by  the 
fame  of  the  punch  and  the  charms  of  the  landlady,  which,  the 
small  wits  said,  were  duly  admired  by  and  at  the  bar.  One 
evening  the  DougkuM  ease  was  the  topio  of  discussion,  and 
some  gentlemen  engaged  in  it  were  regretting  the  want  of 
a  oompetent  person  to  digest  a  mass  of  docnmentaiy  evidence. 
Thurlow  being  present,  one  of  them,  half  in  earnest,  sug- 
gested him,  and  it  was  agreed  to  give  him  the  ^b.  A  brief 
was  delivered  with  the  papers ;  but  the  cause  did  not  come  on 
for  more  than  eight  years  afterward,  and  it  was  a  l^nrely  col- 
lateral incident  to  which  he  was  indebted  to  his  rise.  This 
employment  brought  him  aoquunted  with  the  famous  Duchess 
of  Queensbury,  the  friend  of  Pope,  Gay,  and  Swift,  and  an 
excellent  judge  of  talent.  She  saw  at  once  the  value  of  a 
man  like  Thurlow,  and  recommended  Lord  Bute  to  secure  him 
by  a  silk  gown.  He  was  made  E^ing's  Counsel  in  1751,  rather 
less  than  seven  years  af^r  his  call  to  the  bar.  He  ran  mater 
risks  than  LordT  Hardwicke,  because  his  businees  had  been 
hitherto  next  to  nothing ;  but  he  had  far  more  of  the  t^  vitri- 
da,  and  the  unhesitating  selfoonfidenoe  which  enables  an  un- 
tried man  to  beat  down  obstacles. 

Dunning  got  notiiing  for  some  yean  after  his  oall  to  the 
bar  which  was  about  1755.  *'He  travelled  the  Western  Circuit,'' 
(says  the  historian  of  Devonshire,  Mr.  Polwhele,)  "  but  had 
not  a  single  brief;  and  had  Lavatto  been  at  Exeter,  in  the 
year  176%  be  must  have  sent  Counsellor  Dunning  to  the  hos- 
pital of  idiots.  Not  a  feature  marked  him  for  the  son  of  wis- 
dom." He  was,  notwithstanding,  reoommended  by  Mr.  Hus- 
iey,  a  King's  Counsel,  to  the  ebairman  of  the  East  India 
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Company,  who  was  looking  out  for  some  one  to  draw  up  an 
answer  to  a  memorial  delivered  by  the  Dutch  government. 
The  manner  in  which  Dunning  performed  this  piece  of  service 
gained  him  some  useful  connections  and  an  opportune  fit  of 
the  ^ut,  which  disabled  one  of  the  leaders  of  the  western 
circuit,  did^  still  more  for  him.  The  leader  in  question  handed 
over  his  briefs  to  Dunning,  who  made  the  most  of  the  oppor- 
tunity. His  crowning  triumph  was  his  arj;ument  against  the 
legality  of  general  warrants,  delivered  in  1766.  He  vras 
imtebted  for  his  brief  in  this  famous  case  to  Wilkes,  whose 
acquaintance  he  had  formed  at  Nando's,  the  Grecian,  and 
other  coffee  houses  about  the  Temple,  which  seventy  years 
ago,  were  still  the  resort  of  men  of  wit  and  pleasure. 

Kenyon  rose  slowly  and  fairly  through  the  general  impres- 
sion entertained  at  the  bar  of  the  extent  of  his  legal  knowlMge; 
but  this  impression  was  nearly  twelve  years  in  reaching  the 
brief  bestowing  branch  of  the  profession.  It  has  been  said 
that  he  occasionally  supplied  Thurlow  with  law,  and  was 
brought  forward  by  him  out  of  gratitude. 

Lord  Camden  (a  judge's  son,  Etonian  and  Cantab),  went  the 
Western  Circuit  for  ten  or  twelve  years  without  success,  and 
at  length  resolved  on  trying  one  circuit  more,  and  then  retiring 
upon  his  own  fellowship.  His  friend  Henley  (Lord  Northing- 
ton)  hearing  of  his  determination,  managed  to  get  him  retained 
as  his  own  junior  in  a  cause  of  some  importance,  and  then 
absented  himself  on  the  plea  of  illness.  Lord  Camdien  won  the 
cause  and  prospered. 

Lord  Mansfield  came  to  .the  bar  with  a  high  reputation,  but 
it  Was  rather  for  literary  taste,  accomplishment,  and  eloquence, 
than  law.  He  "drank  champagne  with  the  wits,"  as  we 
learn  from  Prior ;  and  Mr.  Halliday  relates,  that  one  morning 
Mr.  Murray,  was  surprised  b^  a  gentleman  of  Linoola's  Inn, 
who  took  the  liberty  of  entering  isis  room  without  the  cere» 
monious  introduction  of  a  servant,  in  the  sini^ular  act  of 
practising  the  graces  of  a  speech  at  a  glass,  while  Pope  sat 
by  in  the  character  of  a  friendly  spectator.  It  is  from  a 
couplet  of  Pope's  we  learn  how  he  first  became  known  in  the 
profession — 

**  Graced  as  thou  art  with  all  the  power  of  words, 
^.    Sa  known,  so  honoured  in  the  House  of  Lords." 

A  piece  of  bathos  thus  parodied  by  Cibber — 

"  Persuasion  tips  his  tongue  whene'er  he  talks. 
And  he  haa  chambers  in  the  King's  Bench  walks." 

He  is  reported  to  have  said,  that  he  never  knew  the  difference 
between  no  professional  income  and  three  thousand  a-year ; 
and  the  case  of  Cibber  and  Shper  is  specified  aa  his  starting- 
point  The  tradition  goea,  that  Seijeant  Eyre  being  sttsed 
witii  a  fit  (the  god  who  outs  the  knot  always  oomea  in  this 
questionable  shape),  the  oonduet  of  the  defenee  devolved  on 
Murray  who  after  a  short  a^jonrment,  granted  by  the  favour 
of  Chief  Jostioe  Lee,  made  so  excellent  a  speech  that  clients 
rushed  to  him  in  erowds.  The  ease  was  admirably  adapted  to 
his  abilities,  being  an  aetion  of  Icrtm.  ooti.  brought  by  a  oon- 
niving  husbuid  against  a  weak  young  man  of  fortune.  But 
the  story  is  apocryphal  at  beat.  There  is  no  mention  of  the 
Sergeant's  illness  in  the  printed  aooounts  of  the  triaL  On  the 
contrary,  a  speech  by  him  is  dulr  reported ;  and  it  appears  that 
Murray  was  the  fionrth  oonnsef  in  the  cause.  He  certainly 
made  a  speech,  and  probably  spoke  well ;  but  we  disbelieve 
the  tradition  which  makes  him  the  hero  of  the  day.  Cibber  t. 
8hper  was  tried  in  I>ecember  1737.  How  could  a  man, 
"so  known,  so  honourod"  for  his  elo<|uence  be  raised  from 
obscurity  by  a  speech?  It  was  a  stepping-stone  not  the  key- 
stone. 

When  Lord  Loughborough  first  came  to  London  he  was  a 
constant  attendant  at  the  green  room,  and  associated  with 
Macklin,  Foots,  and  Sheridan  (the  father  of  Richard  Brinslev) 
who  assisted  him  to  soiien  down  his  Scotch  oooent.    But  the 


17« 


LAW    JOUENAL. 


[SvhT, 


main  chance  was  not  neelected.  U  is  stated  in  Bos  well's 
Johnson,  that  he  solicited  Scrahan  the  printer*  a  countryman 
to  get  him  emptojed  in  city  causes ;  and  his  brother  in-law 
Sir  Henry  Erskine,  procured  him  the  patronage  of  Lord  Bute. 
When  a  man  of  decided  talent  and  good  oonnexion  does  not 
8tan(^on  trifles,  there  is  no  necessity  for  speculating  on  the 
precise  causes  of  bis  success* 

There  is  hardly  a  surrifing  friend  of  l4)rd  Erskine's  who 
has  not  heard  the  history  of  his  first  lucky  bit  from  his  own 
lips.  The  author  of  the  '*  Clubs  of  London"  has  undertaken 
to  report  bis  very  words  ;— 

"  I  bad  scarcely  a  shilling  in  my  pocket  when  I  got  my  first 
retainer.  It  was' sent  to  me  by  a  Captain  HailUe  of  the  navy 
who  held  an  office  at  the  Board  of  Greenwich  Hospital ;  and 
I  was  to  show  cause  in  the  Miohselmas  Term  agt^inst  a  rule 
that  had  been. obtained  in  the  preceding  Term  calling  on  bim 
to  sbew  cause,  why  a. criminal  informauon  for  a  libel,  reflects 
ing  on  Lord  Sanwioh's  oondpct  as  governor  of  that  oharity, 
should  not  be  filed  against  him.  I  mid  met  during  the  long 
Tacation,  this  Captain  Baillie  a(  a  fiiend's  table;  apd  after 
dinner  I  expressed  myself  with  some  warmth,  probably  with 
some  eloquence,  on  the  corruption  of  Lord  Sanwich  as  first 
Lord  of  the  Admiralty,  and  then  adverted  to  the  scandalous 

Sractice  imputed  to  him  with  regard  to  Qreenwioh  Hospital, 
iaillie  nogged  the  person  who  sat  next  to  bim,  and  asked  who 
I  was.  B^ing  told  that  I  had  just  been  called  to  the  bar»  and 
bad  been  formerly  in  the  navy,  Baillie  exclaimed  with  an 
oath,  "  Then  I'll  have  him  for  my  counsel  I  "'  I  trudged  down 
to  Westminster  Ball  when' I  got  the  brief,  and  being  the  jun- 
ior of  five  who  should  be  heard  before  me,  never  dreamt  that 
the  Court  would  hear  me  at  all.  The  argument  came  on. 
Donning,  Bearscroft,  Wallace,  Bower,  Hargrave  were  all 
beard  at  considerable  lenjgtb,  and  I  was  to  follow.  Hargrave 
was  Inng-winded,  and  tired  tbe  Court.  It  was  a  bad  omen  ; 
bu%  as  my  good  fortune  would  bave  it,  he  was  afflicted  with 
strangury,  apd  was  obliged  to  retire  onoe  or  twice  in  the  course 
of  his  argument.  This  protacted  the  cause  so  long,  that,  when 
be  bad  finished.  Lord  Mansfield  said  that  the  remaining 
counsel  should  bo  heard  the  next  morning.  This  was  exactly 
what  I  wished.  I  had  tbe  whole  night  to  arrange  in  my 
chambers  what  I  bad  to.  say  tba  next  morning,  and  I  took 
the  Court  with  their  facnlties  awake  and  freshened,  succeeded 
quite  to  my  own  satisfaction  (sometimes  the  surest  proof  that 
you  have  satisfied  others) ;  and  as  I  marched  along  the  hall 
af^er  the  lifiing.nf.the  judges,  the  attoraeyafiooked  around  me 
with  their  retainers.  I.  have  since  flourished,,  but  I  bavc 
always  blessej  God.  for  the  providential  strangury  of  poor 
Hargrave." 

In  a  mpre  particular,  and  appftreqtly  .mpra  aeoarate,.D<>te 
of  the  same  story,  taken  by  an  eminent  ppe^  it  is  stated!  that 
the  other  ojuneel  proposed  a,  coniproroise  of  constultatioo ; 
that  Erskine  9t^d  oat,  and  that  B^^illia  fluqg  bis^  ams  ronpd. 
bis  neck  in  a  transpprt  of  .grateCul  confidence^    Aeoordinit  to , 
this  note  the  number  of,  retaining  fees^wbich:  Erskine  said, 
be  carried  borne  we^e,sixtyrtwp«    Now  retaiiiinii;  fees  are; 
usually  paid. to  tt^e-olerk.a^oh^b^re;  but  tekingtbe  st^VOri 
ment  to  mean.noxbing  nMirp,th8|i.tb^i,bupine6a,oeine!i9  iVk]v^g 
rapidly  inoonfequenceof  thespeeob,  still  we  must  .be. pardoned 
for  Buggesting.tbat  tbe  reports  of  tfc|e  period.doi  n^t  bee^  out 
the  supposition ;  apd  that,  th^  spe^Ai  exoellsp^  as  it  wee^  .wee 
not  of  the  ^ort  tQ  win  tbe  confidence  of  attorn^s^  partici^larlj;* 
those  parts  wbicb  bnuight  hin^  into  ooliisiop  wfth  tbe  Court 
The  effect  in  our  day  would  8tvQ9giy  reseie^ble  tba^  proditeed. 
by  Alan  Fairford  in  theces9  of  Peeb}ea  apd  Piaina^e^; — 
"  Tbe  worst  of  the  whole  wa8»  that  six  ag^n^  wlie  iiad  come 
to  the  separate  resolution  of  thrusting  a  retaining  fee.  into; 
A'an's  hand  a^  be  left  tbe.  oouvt,  shook-  their  beads  as  they 
returned  the  money  into  th^ir  leathern  pouches,  and  said, 
'  That  the  lad  was  clever,  but  they  would  like  to  see  more  of 
hjim.  before  tbey  epgaged  bim  in  tbftt  klad  of  busineBa,'  " 


He  was  next  engaged  to  draw  up  Admiral  Keppel's  defenoe» 
which  was  spoken  by  the  Admiral.  For  this  service  be  re* 
ceived  a  bank  note  for  i&),000,  which  be  ran  off  to  flourish  in 
tbe  face  of  his  friend  Reynolds,  exclaiming,  "  Foi2d  tbe  bob- 
suit  of  cow  beef  I"  He  was  employed  in  two  or  three  other 
cases  of  public  interest  on  aeoount  of  his  naval  knowled^, 
and  the  extraordinary  powers  he  displayed  in  tbem  speedily 
led  to  a  large  general  business.  It  is  now  aekaowleged  thA^ 
Erskine's  beat  quality  was  the  one  ordinary  observers  would 
give*  him  credit  for — sagacity  in  the  conduct  of  a  eanse. 

Sir  William  Jones  made  his  forensic  debut  about  the  same 
time  as  Erskine,  though  according  to  the  account  given  in 
Miss  Hawkins's  "  Memoirs,"  on  her  brother's  authority,  with- 
out producing  an  equally  favourable  impression.  He  spoke 
for  nearly  an  hour  in  a  nighly  declamatory  tone,  and  with 
f^tudied  action  ;  impressing  all  present,  who  had  ever  beard  of 
Cicero  or  Hortensus,  with  tbe  belief  that  he  had  worked  him- 
self up  into  tbe  notion  of  bis  being  one  or.  both  of  them  lur 
the  occasion.  Being  little  aquainted  with  the  bar  be  spoke  as 
a  case  having  been  argued  by  **one  Mr.  Baldwin,"  a  gentle- 
man in  large  practise  sitting  in  tbe  first  row.  This  caused  a 
titter ;  but  the  grand  eff^t  was  yet  to  come.  The  case  in- 
volved certain  family  disagreements,  and  he  bad  occasion  to 
mention  a  governess.  Some  wicked  wag  tetd  bim  be  bad 
been  too  bard  upon  her :  so,  the  day  follow  ing,  he  reee  aa 
tbe  judges  had  taken  their  seats,  and  began  in  Uie  same  high 
tone,  and  with  both  handa  extended*—**  My  Lords,  I  have  been 
informed,  to  my  inexpressible  mortification  and  regret,  that, 
in  what  I  yeatsffday  had  the  honour  to  slate  to  your  Loidahipa, 
I  was  understood  to  mean  to  say  that  Miss  ■  waa  a  harlot." 
He  got  no  farther:  solatrUur  risu  tabuloR;  and,  so  soon  aa 
the  judges  could  sps^for  laughing,  they  hastened  to  asaura 
him  that  no  impresaioa  unfavouraUe  to  Miss  *a  morale 

had  been  made  upon  the  court  Nothwitbstanding.  tbia  in- 
auspicious commencement,  and  his  fondness  foa  literaturep 
Jones  obtained  a  fair  share  of  buKinees*  His  *'  Essay  on 
Bailments"  is  considered. the.  best  written  English  law-book 
on  a  practical  sul|ject.  None  can  be  placed  alongside  of  it. 
for  style  and  method,  except  Serjeaat. Stephen's  **  Treatise  on 
the. Principles  of  Pleading.'' 

Lord  fiilen borough  pursued  the  moat  laborious-path  ■  to  die* 
tinction.  He  practised  several  years  as  a  special  pleader,  aed 
joined  the  Northern  Ohreoit  with-  a  formed  coaneolion.  He 
first  rose  into  fame  by  hie  defence  of  Warveo  Hasttngs,  who 
employed  him  at  the  instance  of  Sir  Thomas  Rombolt,  a 
connexion  of  the  Law  family. 
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ZNbtMpM  QmrUu  are  A»/M«ir«  to  oe  addrused  io  *^Th€  lUitwi  oftht  Law  Jhmnud, 
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STAYINO  EXECUTIONS   ES  PABTE. 
We  return,  to  tbe  commmioAtMili  of  ovr.isertQapoiiflMl,. 
whiob.his  already  affenle4  oaa  text  foir.oaiiiaieiUaijfy  in 

reference  ^to  praotioe  in  the  Pi  vision,  Ccnirts.. 

Our  oome8{K>iideni.Bi^a>-r*«  In.  ona.coiuiQr,.  iba<piae-. 
tiee  ifl  for  th^  Jadge  to  stay  ezeputione  id  th^  haiida  of 
the  bailiffs^  wltboat.  notiee.to.  tbe.pUH;kt)ff.'0i;rbi8  agft||^ 
open  the  mere  ex/Mir/e  verbal  or  written  api^ioatieBof  the 
defendant,  which,  I.  need  not  say,  leads  to. great. loBSj 
ineoBvenieiioe  and  uncertabty  in  the  ooUeeticMiof  debto| 
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for,  when  the  plaintiff,  supposing  it  collected,  calls  for  his  of  the  clause,  and  a  gross  violation  of  the  vital  principle  of 


money,  instead  of  getting  it,  he  is  comforted  with  a  judge's 
ordet  to  stay  proceedings/' 

We  assume  that  this  stay  of  execution  must  he  ordered 
under  the  108th  sec.  of  the  act,  which  provides  that, 
except  in  cases  where  a  new  trial  is  granted,  the  issue  of 
execution  shall  not  be  postponed  more  than  50  days  from 
the  service  of  summons,  without  the  consent  of  the  party 
entitled  to  the  execution ;  and  then  enacts  afl  follows  : — 
*^  But  in  case  it  at  any  time  appears,  to  the  satis&ction  of 
*^  the  Judge,  by  affidavit  or  affirmation,  or  otherwise,  that 
'^  any  defendant  is  unable,  from  sickness  or  other  sufficient 
"  cause,  to  pay  and  discharge  the  debt  or  damages 
''recovered  against  him,  or  any  instalment  thereof  ordered 
«<  to  be  paid  as  aforesaid,  the  Judge  may  suspend  or  stay 
'*  any  judgment  order  or  exeoution  given,  made  or  issued 
'^  in  such  action,  for  such  time,  and  on  such  terms  as  he 
'<  thinks  fit,  and  so,  from  time  to  time,  until  it  appears,  by 
*'  the  like  pioof^  that  sucb  temporaiy  cause  of  disability 
"  has  ceased/' 

It  ifl  obviously  improper,  uader  ihis  section,  to  mrake  an 
ex  parte  order :  both  parties  should  be  heard  before  the 
Judge  acts.  There  may  be  cases  where  a  sudden  emer- 
geocy  may  wfeirrant  a  judge' in  staying  ptbcieedings.  till  a 
certain  day;  or  till  the  return  of  a  summons  to  the  plaintiff 
to  show  cause ;  butj  ad  a  general  rule,  iid  order  should  be 
made  under  the  claused  that  would 'make  it  necessary  for  the 
plaintiff  to  apply  to  rescind  it  before  he  could  act  on  his 
judgment. 

This  is  one  of  these  powersthat'shouldbe  mostst^arTngly 
used.  The  power  to  step  between  a  man  and  his  rights 
calls  fo^  much  delicacy  in  itisexb^ise/altd no  judge  should 
step  between  a  judgment  debtor  and  his  creditor  unless  he 
sees  the  whole  fiiets.  How  can  a  jildge  be'  siitittfied*ujr  to 
facts,  hearing  only  on^  side  J  How  can  he  be  sure  that  all 
the  circumstances  material  to  be  tsonsidered  are  laid 'before 
him  unless  both  parties  have  an  opportunity  to  be  heard  f 
How  can  he  be  in  a  position  to  know  whether  be  should 
'^ suspend  or  stay '^  this  execution,  or  say  what'aro  proper 
terms  to  impose  aa*  a  condition  to  doing  so,  if  he  does  not 
hear  what  the  plaintiff  has  to  say? 

How  easy  it  would  be',  under  the  practice  s&ted  by  our 
correspondent,  for  a  defendant  to  make  out  a  prima^/acCe 
cate  by  sttpprisrifcig  some  matei^I  T>t' colfateral'  faet;  whfch^ 
if  brought  under  the  judge's  notice,  would  induoehim  to 
refuse  the  application. 

The  judge  ''  may  suspend  or  stay ''  execution— -imply* 
ing  the*  ex^reise  of  judgment'  not  atbitiaihf  disctetibn, 
but  judicial  discretion — in  view  of  all  the  facts.'  We  have 
no  hesitation  in  saying  that  the  piiaetice  of  granting  expairte 
sttsp^nsioifir  is  a  monsttous  perversion  of  the  true  meaning 


justice. 

We  have  taken  occasioii  to  speak  to  two  judges  on  the 
subject — one  of  over  20  years,  and  another  of  over  15 
years  experience  in  the  Division  Goutti^ — ^who  both  hooted 
the  idea  of  making  an  ex  parte  order;  and,  in  all  their 
experience,  had  never  made  half  a  dozen  orderis  under  the 
clause. 

The  proper  practice  we  take  to  be  this : — the  defendant 
applies,  on  affidavit,  to  the  judge,  wtio  grants  a  summons 
to  hear  the  matter,  with  or  without  stay  of  proceedings,  in 
the  meantime,  as  may  appeiar  proper,  or'  directing  that  the 
plaintitf  shall  be  furnished  with  copies  of  the  affidavits, 
upon  which  the  application  is  founded.  On  the  return  of 
the  summons,  the  parties  are  heard  when  the  order  is  made, 
upon  such  terms  as  may'  seem  just,  or  the!  summons' is' 
dischalrged. 

Our  correspondent  has  n6t^  in  any  case,  ^ven  us  the 
names  of  the  judge  of  whose  administration  he  complain? ; 
nor  do  we  desire  to  know  them.  It  is  suffident  for  us  that 
we  have,  in  the  character  and  position  of  our  correspon-. 
dent,  an  assurance  that  the  facts  he  states  are  correct,  and 
it  becomes  us  to  speak  fireely  of  a  practice  which  we 
believe  to  be  unjust,  unexpedient,  and  dangerous. 


THB  LAW  AJfD  PBACTICE  OF  THI$  UPFEB 
CANADA  DIVISION  COtrHT^. 


(OonHnHSd/rompagiii  99.) 
THB  CLSRK'S  DUTIBS; 

Cleric  are  furnished  by  the  Cduntjr' Attorney  fbi^  theiir' 
county  with  forms'for  making  these'retums; 

The  manner  in  which  uiiclaim^  stiit<:ft's '  monWreiiiain- 
ing  iii  the  coitrt  ure  to  W  disposed  of^ia  gfveni  id  the 
following  sections. 

45— ^'' Ail  sums  of  money  wliich  have  been  paid  intb^ 
eonh  to  the  use  of  any'  suitor  thereof,  and  which  have' 
remained  iinclifiixied  for  the  period  of  six  years  after  the' 
sain^w'efe  paid  into  court^  or  to  the  officers' thereof  and  all' 
sums  of  money,  when  this  Act'  takes  effect  or  afltenrafSsj^ 
in  the  hahds  of  the  clerk  or  hafliff  paid  into  oouft  or  to  the 
offibeiis  thereof  to  the  use  of  atiy  suitor,  shall^  if  unolumed 
for  the  period  of  six'years  ailer  the  same  were  so  paid,  be^ 
ap{>lIca'Me  as  patt  of  the  GeneMPee  Fund  of  the  pi  vision' 
Courts,'  and  be  carried  to  the '  accounl^  of  such  Fund,  and 
paid  overhy  the  clerk  or'  officer  holding' the  same'to  the^ 
CouH^  Attorney  of  his  county ;  and  no*  person  sh^I  be" 
entitled  to  claim  any  sum  which  has  'reniiaiiied  unclaimed 
for  six  yearis:" 

46— ^No  time  during  whioh  the  person  entitled  to 
olaim  such  sum  was  an*  infiint,  or  femme  covert ^  or  of 
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nnsouDd  mind,  or  out  of  the  Province,  ahull  be  taken  into 
account  in  estimatincr  the  six  years." 

Rule  No.  5,  of  the  General  Rules  of  Practice,  provides 
that  the  return  of  emoluments  shall  bo  made  without  any 
special  order  from  the  judge,  immediately  after  the  30th 
of  Jund  and  Slst  day  of  December,  yearly,  according  to  a 
prescribed  form.  And  Rule  No.  6  provides  that  a  copy  of 
the  list  of  unclaimed  suitors'  monies  shall  be  transmitted 
in  the  month  of  January  in  each  year  to  the  County  Attor- 
ney, with  the  monies  mentioned  in  such  list. 

Bailiffs  are  required  to  make  returns  on  oath  with  regard 
to  process  in" their  hands  and  monies  received  by  them  in 
the  execution  of  their  duties,  (Rule  12)  as  will  be  more 
particularly  noted  hereafter.  Rule  7  provides  that  bailiff's 
returns  shall  be  filed  in  the  clerk's  office,  and  be  open 
without  fee  to  the  inspection  of  any  person  interested ;  and 
that  the  olerk  shall  examine  such  returns,  and  if  found  cor- 
rect and  complete  within  ten  days  after  the  receipt  thereof, 
endorse  thereon  a  memorandum  in  the  following  words : — 

<<  I  hare  carefully  examined  the  within  return,  and  find 
the  same  to  be  full,  true,  and  correct  in  every  particular  to 
the  best  of  my  knowledge  and  belief. 

"  Dated  the day  of 1§     , 

Clerk." 


u 


If  the  clerk  finds  the  returns  incorrect  or  incomplete, 
he  shall  forthwith  notify  the  judge  of  the  same,  and  of 
the  particulars  thereof. 

All  fees  are  payable  in  the  first  instance  by  the  party  at 
whose  instance  the  proceedinga  take  place  (sec.  50). 

The  53rd8eotioQ  declares  that  bailifib  neglecting  to  return 
process  or  executions  within  the  time  required  by  law,  shall 
forfeit  their  fees  thereon,  and  these  fees  <<  shall  be  held  to 
have  been  received  by  the  clerk,  who  shall  keep  a  apeoial 
account  thereof,"  and  account  for  and  pay  the  same  over 
to  the  County  Attorney  to  form  part  of  the  General  Fee 
Fund.  There  is  also  a  general  provbion  that  monies 
arising  from  any  penalty,  forfeiture,  or  fine  imposed  by 
the  Act,  not  directed  to  be  otherwise  applied,  shall  be  col- 
lected by  the  olerk  of  the  court,  and  by  him  paid  over  to  the 
County  Attorney  to  form  part  of  the  Fee  Fund  (sec.  190). 

The  primary  object  of  the  bond  to  the  Crown  before 
referred  to  is  to  secure  the  duo  and  regular  performance  of 
that  branch  of  the  officer's  duties  which  relates  to  the  fee 
fund  monies.  The  quarterly  returns,  aoeording  to  the 
instructions  from  the  Government,  are  to  be  made  on  Slst 
March,  80th  June,  30th  September,  and  Slst  December 
in  each  year;  and  any  olerk  failing  to  account  to  the 
County  Attorney  for  the  «paoe  of  ten  days  after  the  exam- 
ination of  his  quarterly  account  by  the  judge  is,  according 
to  the  instructions  to  the  County  Attorney,  to  be  reported 
to  the  Attorney  General  of  Upper  Canada,  with  a  view  to 


the  necessary  proceedings  being  had  at  law  for  the  reeoveiy 
thereof. 

Clerks  of  the  Division  Courts  are  in  some  sense  public 
officers,  and  several  of  the  provisions  of  the  Consolidated 
Acts  of  Canada,  chap.  12,  will  be  found  to  relate  to  them. 

In  case  of  the  resignation,  removal,  or  death  of  a  clerk, 
all  accounts,  moneys,  books,  papers,  and  other  matters  in 
his  posseraiun  by  virtue  of,  or  appertaining  to  bin  office, 
become  the  property  of  the  County  Attorney  of  the  county, 
who  holds  the  same  till  the  appointment  of  another  clerk, 
to  whom  they  are  to  be  delivered  when  his  security  coT^ 
nant  is  completed  (sec.  47).  And  any  person  wrongfully 
holding  or  getting  possession  of  accounts,  books,  papers,  or 
matters  belonging  to  the  court,  is  guilty  of  a  misdeiueaDor, 
and  is  liable  to  be  committed  to  gaol,  there  to  remaia 
without  bail  til  he  has  fully  accounted  for,  or  delivered  up 
to  the  County  Attorney  the  matter  withheld  (sec.  48). 


gPPER    CANADA    REPORTS. 

QU££N*S  BENCH. 


(Btparted  h$  C.  RoinraoH,  Eiq.,  BafrUleMdJsm^  BtparUrtf  the  Cbmt) 
Hekrt  MoCabb  V.  Mart  McCabb. 

*<I,  Michael  McOab*  of  tb«  towiMblp  of  8^  wath  half  of  lot  St,  t«Bfb  eonceirioi, 
do  make'and  ordAlu  thin  my  last  will  and  t*«Ument  in  tha  maoaer  and  (onn 
following :  Jill  of  my  aatata,  good*  and  cbattala,  I  gifw  and  beqnaath  to  mj  dw 
and  beloTod  wife,  whom  I  appulnt  nolo  •xeeatrix  oft  la  my  last  will  and  t«to- 
moot,  hereby  rat oUog  all  othar  and  former  wtlla  by  ma  at  aqy  tlma  htnUfm 
maiie." 

Httd,  that  tba  word  eataU  paatad  tfaa  taatatot^  land,  Dotwlibi4aiiaiBff  ito 
ooonexlon  with  the  peraonallty.  [B.  T.,28  Tie,  1863.] 

EJeotment  for  lot  10,  in  the  elerenth  range  east  of  theGarafraxi 
road,  in  the  town  of  Owen  Soand,  and  the  south  half  of  lot  24  in 
the  tenth  oonoeasion  of  Sydenham. 

«*  The  plainriff  claimed  as  heir-law  of  one  Miohael  MoCahe,  tbe 
defendant  as  deTisee  ander  his  will,  wbiob  was  as  follows  : 

**  I,  Miohaal  MeCabe,  of  the  township  of  Sjrdeobam,  sooth  btlf 
of  lot  number  24,  tenth  oonoession,  connty  of  Grey,  Canada  West, 
do  make  and  ordain  this  my  last  will  and  testament,  in  manner 
and  form  following :  all  of  my  estate,  goods  and  ehattels,  I  giv* 
and  beqaeath  to  my  dear  and  beloTod  wife,  Mary  MoCabe,  wboin 

1  nominate,  oonstltnte  and  appoint  sole  execntriz  of  this  my  Inst 
will  and  testament,  hereby  roYoking  all  other  and  former  wills  by 
me  at  any  time  heretofore  made." 

At  the  trial  at  Owen  Sound,  before  Richards,  J.,  it  was  objected 
that  this  was  insnlBoient  to  pass  land,  and  the  plaintiiF  alto  eon- 
tended  that  tbe  testator  when  he  made  it  was  of  unsound  mind. 

A  yerdict  haying  been  found  for  defendant. 

Robert  A,  BarrHon  moved  for  a  new  trial,  citing  CUfe  ▼.  0&>bo^ 

2  Lord  Rayd.  1326 ;  Buchanan  t.  J^orriton,  8  Jur.  N  S.  96& 

HAGAaiT,  J. — I  liave  read  the  Toluminons  OTldenoe  at  the  trinlt 
and  am  clearly  of  opinion  that  the  Terdict  is  right  on  the  merits. 

It  was  objeoted  that  the  will  does  not  pass  real  estate. 

It  would  in  my  Judgment  be  a  reproach  to  the  law  if  on  soeb  s 
will  a  man  should  be  held  to  haTo  died  intestate  as  to  his  real 
estate,  including  the  veiy  lot  which  he  names  aa  his  place  of  abode 
or  residence. 

Notwithstanding  the  older  cases  cited,  I  think  the  real  estate 
would  be  held  to  pass  at  the  present  day  on  words  like  those  before 
us.  The  tendency  of  all  the  modem  cases  seems  to  me  to  be  to 
look  at  the  plain  obvious  meaning  of  words,  unembarrtaaed  bj 
technicalities  which  could  never  have  occurred  to  the  mind  of  the 
testator.  We  are  asked  to  say  because  the  word  **  estate,"  wbi«b 
by  itself  is  admitted  to  be  quita  sufficient  to  pass  t^tj,  is  j<»B<<^ 
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to  words  of  mere  personality,  thnt  its  well  known  indWidual 
eignificaoce  is  to  be  destroyed. 

I  have  DQ  doubt  whaterer  bat  that  there  are  oAses  in  which  on 
the  whole  context  of  a  will  the  word  **  estate"  may  be  restricted 
to  penioaality.  Bat  this  will  before  us  shews  to  mj  mind  a  clear 
intention  to  dispose  of  every  thing  he  possessed,  land  as  well  as 
chattels,  and  I  see  nothing  to  restrict  the  meaning  of  the  word. 

I  refer  to  Streaffield  ▼.  Cooper,  27  BeaT.  888  ;  Patterson  t.  Hud- 
dart,  17  BeaT.  210 ;  Coard  v.  Uoldernest,  20  Beav.  147  ;  Fullerton 
y.  Martin,  17  Jur.  778 ;  Mayor  of  Hamilton  y.  Eodson,  6  Moo. 
P.  C.  C.  76  ;  O'Neil  r.  Carey,  8  U.  C.  C.  P.  842 ;  And  Doe  Evant  t. 
Evans,  9  A.  &  £.  726,  from  which  this  case  is  not  distinguishable. 

I  think  there  should  be  no  rule. 

Per  Cfir.— Bnle  refused. 


Mabt  Hblvn  Phil  ax  v.  Thomas  Graham. 

ITiO— OMM6iieMon— Ateie  in  fee  or  in  taiL 

The  TMtalor,  who  died  Sn  1889,  d«TlMd  m  folloira  >— 

**  To  my  ion  John  Fbilan  I  give  and  d«TiM  all  th«t  mj  rMl  ettata  dtiiftta,  lying 
and  being  lot  number  Ave  in  the  fmrih  oonoeealon  of  Yarmouth,  In  the  London 
IMstrlct  containing  900  aeree,  be  the  same  more  or  lees,"  Tthe  land  in  qnesUon.) 
•*aad  a^o  I  give  and  haiiaaath  to  my  nid  eon  John  ul  that  my  reel  eetace 
situate,  I> log  and  Iwlng  lot  number  six  in  the  fourth  concession  of  Tarmontb, 
in  the  London  District,  eontainlng  200  acres,  be  the  same  more  or  lest,  to  hold 
unto  him,  t-he  said  John  Phllan.  his  heirs  and  as'-lgn*  for  erer." 

**  In  eeee  of  the  next  survlTtof  main  hair  arrlTlngat  the  age  wf  nrtmltfKm*  jman," 
th**n  he  gave  to  such  male  heir  lot  six,  *'  to  hold  unto  the  said  male  hwlr.  his 
heirs  and  assigns  for  erer.**  To  bis  daughter  B.  be  gave  another  lot,  "  to  hold 
QDto  her,  the  seld  &,  her  heirs  and  assigns  for  ever ;  and  in  esse  that  the  ssid 
K  shaU  die  wiUumt  rhildrmi,  then  the  said  lot  of  land  shall  he  equally  divided 
between  my  surviving  heirs."  To  another  daughter,  0.,  he  gave  other  land, 
**  to  hold  to  the  said  C.,  her  heirs  and  assigns  for  ever.**  In  ease  a  daughter 
should  be  bora  of  hit  wife,  ha  gave  to  sneh  daughter  othrr  lands, "  to  hold  to 
the  said  daughter,  her  heirs  and  assigns  for  ever.^  In  ease  hia  son  John  Phllan 
ahould  die  bit-fore  eoming  of  age,  he  gave  lot  five  ta  his  daughter  C.  *'  her  heixa 
and  assigns  for  erer,"  and  lot  six  to  the  daughter  that  should  be  born  of  his 
wife,**  her  heirs  for  ever;"  and  If  each  daughter  sbontd  die  previous  to  her 
having  an  hfir,"  then  he  gave  lot  six  to  his  daughter  K,  her  heirs  and  aaalgna 
f(w  ever."  In  the  event  of  the  decease  of  C  before  she  shall  have  an  heir,"  than 
he  gave  k>t  Ave  to  K,  '*  her  heirs  and  assigns  forever."  In  the  event  of  Uie 
death  of  C.  and  of  the  daughter  that  should  be  born  of  b^  wife,  he  gave  moat 
of  the  lands  devised  to  them  to  B.,  **  and  her  heirs  and  asslgua  for  ever." 

After  all  theeo  devises  he  added,  **  It  i*  my  farther  wish  that  all  my  aetata  harsln 
devived  to  my  children  shall  be  entailed  to  their  heirs  and  sueoeaaors  for  ever, 
none  of  the  lots  to  be  divided,  but  to  be  the  sole  proporty  of  tbe  heir«Maw ;  at  the 
aame  time  than  shall  be  an  Incumbranea  on  the  said  lota  of  land,  whatever  may 
be  considered  a  folr  allowance,  aeaordlag  to  the  Intanat  of  tha  said  astafca^  to  tie 
for  the  support  and  benefit  of  the  younger  heirs." 

Afterwards  the  testator  directed  that  these  Inta  five  and  six,  which  ha  called  **  the 
home  lots,"  should  be  leaeed  **  until  tha  heir  or  heirs  arrive  at  aga."  and  Bade 
pmvisinn  fbr  thi*  ev«nt  of  his  wUe  having  a  son. 

Sdd,  1.  That  John  l>hllan,  by  the  first  part  of  the  will,  took  a  fee  In  lot  five,  the 
habendnm  applying  to  that  lot  as  well  as  lot  six :  and 

Si  That  the  auhsequent  general  rlauaa  waa  not  auAclently  dafinlla  or  tatelllgnde 
tu  cut  down  such  eetata  to  an  aatate  talL 

[E.  T.,  26  Vic,  18«B.] 

Ejectment  for  an  undivided  moiety  of  141  acres  of  land,  being 
part  of  lot  number  five,  in  the  fourth  concession  of  the  township 
of  Tarmonth. 

Both  parties  claimed  title  under  one  'William  Windham  Philaa 
— the  plaintiff  by  descent,  the  defendant  as  grantee  of  John  Philan, 
deneee  of  the  said  William  Windham  Philan. 

The  case  was  brought  to  trial  at  St  Thomas,  before  the  late 
Sir  J.  B.  Robinson,  Chief  Justice  of  this  court,  in  October,  1861, 
when  the  seisin  of  the  said  William  Windham  Philan  was  admitted ; 
and  it  was  also  admitted  or  proved  that  he  died  in  September, 
1829 :  that  be  was  twice  married :  that  on  the  death  of  his  first 
wife  he  married  Elixa  Moore,  about  the  year  }826 :  that  by  his 
first  wife  he  had  two  children,  John  and  Eliza,  (afterwards  Mrs. 
Doyle,)  and  by  the  second  wife  two  daughters,  one  of  whom  died 
when  only  a  few  weeks  old,  and  the  other  was  the  plaintiff:  that 
bis  second  wife  died  in  1880  or  1882 ;  and  that  John  Philan,  the 
only  son,  died  unmarried  in  1847  or  1848,  in  the  twenty-second  or 
twenty- third  year  of  his  a(ce. 

The  deed  from  John  Philan  to  defendant  was  dated  October  8rd, 
1846,  and  registered  on  the  7th  of  October,  1847. 

By  consent  a  copy  of  the  will  of  the  said  William  Windham 
Philan  was  put  in,  bearing  date  the  9th  day  of  September,  1829, 
by  which  the  testator  gave  and  devised  to  his  wife,  Elizabeth 
Philan,  all  that  his  real  estate  situate  and  being  the  8out|i-easterly 
half  of  lot  number  seventeen.  In  the  nintlf  coocess)on  or  tenth 
nnge  north  of  the  Long  Woods  ^ad,  pooti^ln^ng  pne  hnndr/id 


acres,  more  or  less,  *'to  hold  unto  her,  the  said  Elizabeth,  her 
heirs  and  assigns  for  ever."    The  will  then  proceeded  t— 

<*To  my  son  Jolin  Philan  I  give,  and  devise  all  that  my  real 
estate  situate,  lying,  aiid  being  lot  number  five  in  the  fourth  con- 
cession of  Yarmouth,  in  the  London  District,  containing  two 
hundred  acres,  be  the  same  more  or  less,  and  also  I  give  and 
bequeath  to  my  said  son  John  all  that  my  real  estate  situate, 
lying,  and  being  lot  number  six  in  the  fourth  concession  of  Yar^ 
mouth,  in  the  London  District,  containing  two  hundred  acres,  be 
the  same  more  or  less,  to  hold  nnto  him,  the  said  John  Philan,  his 
heirs  and  assigns  for  ever ;  but  in  case  of  the  next  surviving  male 
heir  arriving  at  the  age  of  twenty-one  years,  I  give  and  bequeath 
to  such  male  heir  the  aforesaid  lot  number  six  in  the  fourth  con- 
cession of  tho  township  of  Yarmouth,  in  tbo  London  District, 
containing  two  hundred  acres,  be  the  same  more  or  less,  to  hold 
unto  the  said  male  heir,  bis  heirs  and  assigns  for  ever :  and  if  at 
my  death  my  title  to  the  said  last  mentioned  lot  should  be  ques* 
tiopable,  I  in  that  case  desire  my  executors  hereinafter  named  to 
take  such  steps  as  may  be  necessary  to  procure  a  patent  for  the 
same  from  the  directors  of  the  College  Company  at  York,  or 
whoever  may  be  legally  authorised  to  do  so. " 

To  his  daughter  Elizabeth  Doyle  he  gave  and  devis^  all  that 
his  estate  being  lot  number  eleven  south  of  the  Lake  Road,  in  the 
township  of  South  wold,  in  the  London  Di-trict,  containing  one 
hundred  acres,  more  or  less,  **  to  hold  nnto  her,  the  said  Elizabeth 
Doyle,  her  heirs  and  assigns  for  ever ;  and  in  ease  that  the  said 
Elizabeth  Doyle  shall  die  withont  children,  then  the  said  lot  cf 
land  shall  be  equally  divided  between  my  surviving  heirs." 

To  his  daughter  Catherine  Philan  he  gave  and  devised  all  that 
his  real  estate  being  the  north-westerly  halves  of  lots  numbers 'six 
seven,  and  eight,  in  the  seventh  concession  or  eighth  range  north 
of  the  Long  Woods  Road,  in  the  township  of  Carradoc,  in  the 
District  of  I^ndon,  containing  three  hundred  acres,  more  or  less, 
<*  to  hold  to  the  said  Catherine  Philan,  her  heirs  and  assigns  for 
ever." 

The  testator  then  devised  certain  lands  to  a  child  expected  to  be 
bom  of  his  wife,  Elisabeth  Philan,  in  the  following  manner : — 
'*  And  in  case  a  daughter  shall  be  begotten  by  me  of  the  body  of 
my  said  beloved  wife,  Elizabeth  Philan,  I  give  and  devise  to  sucl^ 
daughter  all  that  ray  real  estate  situate,  lying,  and  being  the 
south-easterly  halves  of  lots  numbers  seven  and  eight,  in  the 
seventh  concession  or  eighth  range  north-westerly  of  the  Long 
Woods  Road,  in  the  township  of  Carradoc,  and  in  the  District  of 
London  aforesaid,  eootaining  tvro  hundred  acres,  be  the  same  more 
or  less,  and  also  all  that  my  real  estate  situate,  lying,  and  being 
the  south-easterly  half  of  lot  number  eighteen,  in  the  ninth  con- 
cession or  tenth  range  north  of  the  Long  Woods  Road,  containing 
one  hnndred  acres,  be  the  same  more  or  less,  to  hold  to  the  sai4 
daughter,  her  heirs  and  assigns  for  ever." 

Then  followed  these  provisions,  relating  to  the  land  in  question ; 
— **  In  the  event  of  the  decease  of  my  beloved  son  John  Phllan 
before  he  arrives  tt  age,  I  give  and  devise  all  that  my  real  estatu 
sitnate,  lying,  and  being  lot  number  five  in  the  fourth  concession 
of  Yarmouth,  in  the  London  District,  containing  two  hnndred 
aores,  be  the  same  more  or  less,  to  my  beloved  daughter  Catharine 
Philan,  her  h^rs  and  assigns  for  ever.  Likewise,  in  the  event  of 
the  decease  of  my  beloved  son  John  Philan  before  he  arrives  ^t 
age,  I  give  and  devise  all  that  my  real  estate  situate,  Ijing,  «nd 
being  lot  number  six  in  the  fourth  concession  of  Yarmouth,  in  the 
London  District,  containing  two  hundred  acres,  be  the  same  more 
or  less,  to  my  daughter  that  shall  be  begotten  by  me  of  the  body 
of  my  said  beloved  wife,  Elisabeth  Philan,  her  heirs  forever ;  and 
in  ease  my  said  daughter  that  maybe  born  should  dio  previous  to 
her  having  an  heir,  then  and  In  that  case  I  give  and  devise  the 
said  two  hundred  acres,  being  lot  number  six  hi  the  fourth  con- 
oession  of  Yarmouth,  to  my  beloved  daughter  Elizabeth  Doyle,  her 
heirs  and  assigns  for  ever.  Likewise,  In  the  event  of  the  decease 
of  my  beloved  daughter  Catharine  Philan  before  she  shall  have  an 
heir,  then  and  in  £at  ease  I  give  and  devise  the  said  two  hundred 
acres,  being  lot  number  five  in  the  fourth  eonoessionof  Yarmouth, 
to  my  beloved  daughter  Elizabeth  Doyle,  her  heirs  and  assigns  for 
«ver." 

He  also  devised  over  to  his  daughter  Elizabeth  Doyle,  and  her 
heirs  and  assigns  for  ever,  in  the  event  of  the  death  of  the  said 
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Gfttharine  Philan  and  of  the  daughter  to  be  born  of  his  aaid  wife, 
'the  north-westerl/  halyes  of  lots  six,  pey^n,  and  eight,  and  the 
■ooth-easterlj  haWes  of  lots  seren,  and  eighth  in  the  seyenth  con- 
oeasloa  or  eigbth  range,  also  the  sonth-easterljhalf  of  lot  soTenteen 
in  the  ninth  oonoesslon  or  tenth  range,  north  of  the  Iiong  Woods 
Road,  oontaitting  in  the  whole  six  hundred  acres,  in  the  township 
«f  Garradoo. 

Immwfiately  after  the  sereral  deyises  already  mentioned  came 
the  following  clause,  on  which  this  action  ohieflj  turned  : — <'  Tt  is 
my  furrier  frith  Ctai  aU  my  etiatt  herein  dmrited  to  my  children  thall 
be  entailed  to  thmr  heire  and  aueeeeeore  for  ever,  none  of  the  loie  to  be 
divided,  bta  to  be  the  eole  property  of  the  heir  at  law ;  at  the  tame 
Ume  there  thall  be  an  ineumbranee  on  the  taid  lott  of  land,  whatever 
may  be  considered  a  fair  allowance  according  to  theifUerut  of  the  taid 
ettais,  to  be  for  the  support  and  benefit  of  the  younger  heirs." 

He  then  directed  that  bis  farming  stock,  &c.,  should  be  rained 
hj  his  executors  immediatelj  after  his  decease,  and  that  his  son- 
in-law  Lawrence  Doyle  and  the  rest  of  his  family  should  occTipj 
*'  the  home  farm"  until  such  time  as  his  debts  were  liquidated  Und 
affairs  all  arranged,  with  sufficient  seonritj  for  the  said  Lawrence 
Dojle  to  return  the  stock,  &c.,  when  his  son  John  Philan  should 
•rriTe  at  age ;  and  if  the  said  Lawrence  Dojle  would  not  ag^ee  to 
these  terms,  then  the  stock  should  be  sold. 

He  also  directed  that  *'  the  home  lots  nnmbers  five  ,and  six  in 
the  fourth  concession  of  Tarmouth,"  should  be  leased  *'  until  the 
l^eir  or  heirs  arriye  at  age  :'^  that  lot  eight  in  third  concession  of 
Yarmouth,  and  the  easterly  half  of  lot  thirtj-eight  south  on  the 
Talbot  Road  east,  in  the  township  of  Southwold,  should  be  leased 
until  sold,  giving  certain  directions  as  to  the  mod^  pf  oi;iltjlTatioh,, 
J^r^serratiOn  of  trees,  &b.,  on  the  lots  so  leased. 

Then  came  suTeral  jdieyises  of  personal  prppertj,  not  v^^ial  to 
notice. 

In  case  a  son  should  be  begotten  by  him  of  his  said  wife  BUs^lMth, 
.then  he  deflsed  to  his  daughter  Catharine  Philan  the  south-easterly 
halfes  of  To(s  sefen  and  eight,  in  the  seVenth  concession  or  eigh.th 
^nge  nojrth-westerly  of  the  Long  Woods  Bead,  and  the  south- 
easterly half  of  lot  eighteen  in  the  ninth  ooncession  or  tenth 
range,  north  of  the  Long  Woods  Road,  and  Uie  north-westerly 
haWes  of  lots  six,  seyen,  and  eight,  in  the  seyenth  concession  or 
eighth  range,  north  of  the  Long  Woods  Road,  in  the  township  of 
Carradoc,  containing  in  all  six  hundred  acres,  '*  to  hoM  tp  the 
said  Catherine  Philan,  her  heirs  and  assigns  for  CTer."  He  jidded 
after  this  deylse, ''  It  Is  my  request  that  if  my  son-in-UWf  Lawrence 
Poyle,  shall  wish  to  live  in  the  home  farm  on  the  terms  herein- 
before mentioned,  that  my  beioTed  wife  JBlisabeth  Philan  shall 
reside  on  the  said  home  farm  as  usual  as  long  as  she  remains  my 
widow  ;^*  and  after  some  interfening  bequests  of  personally,  *'  It 
is  my  request  that  my  son-in-law,  Lawrence  Doyle,  shall  oopupy 
both  the  home  farms  at  auoh  rent  jss  the  executors  shall  oonstd^r 
to  be  fair/'  jAwr^aoe  Doyle  a^4  two  otb^ni  wwe  appointed 
Executors. 

'  The  plaintiff  relied  upon  the  clausjs  aboTe  mentioned  reUting  to 
1(11  the  testator's  esjtate,  as  cutting  down  the  estate  of  Jphp  PhUan 
(n  this  lot  to  an  eiitate  tail ;  and  oontendo<l  that  in  that  ((ase  the 
popTeyahoe  by  the  said  John  Philan  to  defendant,  aiothaTing  been 
regi8tere4  within  six  months  from  the  execution,  could  have  no 
operation  under  tlie  statute  io  bar  the  en^tini-JOonsol.  Stats.  U.  C, 
oh.  88,  sees.  |,  81.  He  contended  also,  the  testf^tor  haTiog  died 
before  1884,  that  the  detise  to  John  Philan  gave  a  life  estate  only 
in  lot  number  fiT9»  tor  that  the  habew/um  in  fee  applied  to  lot  six 
alone. 

The  defendant,  on  the  other  hand,  argued  that  the  ^endum 
clearly  applied  to  both  lots,  fiye  and  six:  that  at  all  events  the 
word  estate  would  carry  the  fee ;  and  that  the  general  clause  relied 
upon  was  not  sufficiently  intelligible  to  have  any  deftnite  effect  in 
opposition  to  this  and  tne  seyeral  other  dear  previous  devises  in 
fee,  or  could  at  most  amoupt  only  to  a  trust. 

At  the  trial  a  verdict  was  taken  for  the  defendant,  and  leave 
reserved  to  move  to  enter  A  verdict  for  the  plaintiff.  '  - 

Owing  to  the  Tarious  changes  in  the  Bench,  which  will  be  found 
stated  at  21  U.  C.  Q.  B.  688,  and  22  U.  C.  Q  B.  28l  this  case  was 
three  times  argued :— in  Hilary  Term.  1962.  before  Robinson,  G.7., 
ffnd  Burns,  J.;  In  Trinity  Term,  1862,  before  McLean,  C.  ^.,. 


Burns,  J.,  and  Hagarty,  J. ;  jand  in  Hilupy  Term,  1868,  befqx* 
McLean,  G.  J.,  and  Connor,  J. 

Adam  Crooks  obtained  a  rule  nisi  to  eoter  a  iveidtet  for  tkn 
plaintiff  pursuant  to  leave  resecved.  Ha  pited  Doe  ford  1  stL  w. 
JSeU/U  aL,  6  U.  C.  Q.  B.  627 ;  White  v.  Corasi,  3  Kay  A  Joliaa.  663 ; 
Burton^,  White,  7  Bx.  720;  Doe  4m.  Mdntyre  v.  Mtlnt^t^  7  U. 
C.  Q.  9. 166 ;  Towns  v.  FenlvoriA,  11  Mop.  P.  C.  G.  626 :  JMUm 
V.  J:;or<;  Clinton,  4  Jur.  N.  S.  887,  8.  G.  26  Heav.  108 ;  Jenkins  t. 
Hughes,  8  H.  L.  Ga«.  671,  S.  C.  6  Jur.  N-  8.  1048 ;  MarshaU  t. 
Orime,  2$  Beav.  875 ;  £arl  of  Tyrone  t.  Marquis  of  Waterford^  « 
Jur.  N .  8.  667,  8.  C.  1  DeO.  F.  k  J.  613 ;  Lucas  t.  Qoldsmid^  7 
Jur.  N.  S.  719;  'Jordan  v.  Adams,  7  Jur.  N.  S.  978;  Oreentpood 
V.  Verdon,  1  Kay  &  Johns.  74 ;   Woodhouse  t.  Herriek,  lb.  352. 

Christopher  fiobinson  sbewed  cause,  and  cited  Jarm.  on  Witla, 
2nd  Ed.,  Vol.  IL,  p.  226,  227;  8rd  Ed.,  Vol.  IL,  p.  256,  467; 
Biddulph  V.  Lees,  28  L.  J.  Q.  B.  216;  Townt  t.  Wentwortk,  81  L. 
T.  Rep.  274 ;  Jervoite  T.  The  Btdee  of  Iforthumberland,  I  Jan.  & 
W.  669,  674,  6«6 :  Poweli  on  Devises,  8rd  Ed.,  Vol.  IL,  p.  451. 

McLean,  G.  J.— There  is  no  doubt  in  my  mind  that  the  testmtor 

intended  by  the  will  to  devise  to  his  son  John  what  he  calls  the 
home  farm,  consisting  of  lots  five  and  M^  in  the  fourth  ooncession 
of  Yarmouth,  and  that  the  words  of  inheritance  whioh  foliow  the 
devise  of  number  six.  apply  to  both  lots.  It  cannot  be  auf^KMed 
that  the  testator  intended  to  give  an  estate  in  fee  in  the  Utter  loc 
and  only  an  estate  tail  in  the  other  lot,  especially  as  all  the  other 
devises' to  his  several  children  are  to  them  imd  their  hmrs  and 
l^slgns  ibr  ever. 

The  words,  «*  It  is  my  ftitther  wish  that  all  my  estate  herein 
devised  to  my  children  shall  be  entailed  to  their  heirs  and  anocesaors 
JTor  ever,"  do  .not  of  themselves  create  m  estatis  tall  or  change  the 
nature  of  the  estate  previously  devised  in  fee.  They  seem  rather 
to  convey  a  wish  on  the  part  of  the  testator  that  the  euTeral 
devisees  should  entail  the  properties  devised  to  them  reepeetively, 
so.  that. the  individual  who  would  have  been  heir-at-law  if  the  law 
of  inheritance  hfMi  not  been  changed  would  have  the  whole  pro- 
perty. The  suhsequent  part  of  that  clause  of  the  wiU  shews  n 
desire  on  the  part  of  the  testator  to  impose  a  charge  on  the  acTeral 
lots  for  the  support  and  benefit  of  ypunger  children,  so  that,  while 
the  heir-at-iaw  w^  to  be  the  sole  owner  of  the  Lands,  the  younger 
children  ahouid  also  derive  sonke  measure  of  support  from  them ; 
but  the  olause  is  in  all  respects  so  ambtgnous  that  it  must  he  In- 
OMrative,  aqd  the  plfdn  words  of  the  several  devices  cannot  he 
aiteioted  by  jU. 

The  devise  to  John  Philan,  to  hold  to  him  and  his  behrs  nod 
assigns  for  ever,  created  an  estate  in  fee  simple  with  the  oaual 
power  of  alienation  in  the  devisee,  and  I  am  anaUe  to  see  anything 
in  the  will  which  must  be  taken  to  qualify  that  devise  and  reduce 
the  estate  to  an  estate  tail*  Some  of  the  property  is  devised  in 
fee  to  a  chil^  not  bom  at  the  lime  the  will  was  made,  and  lot 
number  six,  one  of  the  lots  devised  to  John  Philan,  Is  deyised  over 
to  that  child  in  the  event  of  John  Philan. dying  l^efore  he  became 
of  age.  It  i^eems  impossible  to  suppose  that  the  testator  could 
have  intended,  in  the  ev^nt  of  that  lot  becoming  the  property  of 
that  child,  tp  create  an  incumbrance  on  the  lot  **  foir  the  support 
and  benefit  of  the  younger  heirs,"  jas  expressed  in  the  clause  of 
the  will  referred  to. 

Under  tljie  circumstances  I  api  unable  to  co,me  to  any  other  con- 
clusion than  that  John  Philan  took  under  the  will  an  estate  in  fee 
in  the  lot  in  dispute,  and  that  his  conveyance  to  the  defendant 
must  be  held  valid,  and  the  plaintiff''s  rule  must  be  discharged. 

HAQA&Ty,  J.— The  first  devise  of  lot  five  (wit^  the  other  lot, 
number  six)  to  John  Philan,  is  in  my  ji]^dgment  a  Revise  of  t^e  fee 
simple.  I  Ihlnh  the  habmdun  to  him,  his  heirs  an4  l^algns  applies 
to  both  lots. 

The  next  mention  of  this  lot  is  in  a  subsequent  pf^t  of  the  will, 
which  declarjBS  that  in  the  event  of  John's  d^atb  before  he  arrives 
at  age,  then  lot  Btc  is  devised  to  the  testator^s  daughter  Gatiierine, 
her  heirs  and  assigns  for  ever. 

In  ^  subsequent  clause,  if  Gatharine  die  before  she  shall  have 
an  heir,  then  he  devises  lot  five  to  his  daughter  BUsabeth,  her 
iieirs  and  assigns  for  ever. 

.He  afterwards  directs  that  lots  five  fvnd  fix  be  leMod  until  the 
heir  or  ^eira  arrive  at  sge. 
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On  these  devises  we  iroufd  bsre,  lot  fife  to  John  in  fee,  defeasible 
on  his  death  under  age,  then  over  in  fee  to  bis  sister  Catherine, 
and  if  she  die  before  she  shall  have  an  heir,  which  I  suppose  we 
•re  to  read  heir  of  her  bodj  or  direot  heir,  then  over  to  her  sister 
Elisabeth  in  fee. 

This  is  olear  enongh,  and  as  John  did  not  die  tinder  age,  his 
estate  in  fee  became  indefeasible. 

Then  comes  the  Ter)r  sfngnlar  clause,  worded  as  follows : — **  It 
is  mj  farther  wish  that  all  ray  estate  herein  deyised  to  my  children 
•hall  be  entailed  to  their  heirs  and  successors  fbr  erer,  none  of  the 
lots  to  be  dirided,  but  to  be  the  sole  property  of  the  heir-at-law ; 
at  the  same  time  there  shall  be  an  encumbrance  on  the  said  lots 
of  land,  whatever  tony  be  considered  a  fair  allowance  according  to 
the  interest  of  the  said  estate,  to  be  for  the  support  and  benefit  of 
the  younger  heirs." 

It  is  not  easy  to  discern  with  reasonable  certainty  what  was  the 
testator's  meaning  in  this  clause.  It  the  testator  meant  to  cut 
down  (for  instance)  John's  estate  in  fee  in  lot  five  to  either  an 
estate  tail  or  a  mere  life  estate,  so  as  to  ensure  It  passing  to  his 
son  or  children  genetalty,  I  am  surprised  at  not  finding  a  direction 
that  the  lots  should  not  be  iold,  as  Well  as  not  divided.  In  such 
an  inartifieially  drawn  clause  I  would  naturally  expect  this,  a  most 
ooumon  direction  frotn  testators  drawing  their  own  wilts  iiind 
eodeayouring  to  keep  land  in  the  family.  Its  absence  is  not  With- 
out ^igniilcanee.  I  do  not  think  the  testatot  clearly  understood 
the  meaning  of  the  words,  •*  entailed  to  their  faetrs  and  successors 
for  et^,"  fbllowed,  as  they  are,  by  the  directions  as  to  th^lielr- 
Ht-law  and  the  proposed  encumbrance. 

If  John  be  toade  tenant  in  tail,  and  died  under  age,  but  leaVing 
issae,  stich  issue  should  in  ordinary  cases  take  In  tail.  But  the 
will  expressly  glTss  the  estate  over  in  such  ease  to  Catherine  in 
fee;  so  with  her,  if  she  die  before  having  issue,  then  it  is  given 
over  to  Elisabeth  in  fee. 

nothing  can  be  ifaore  explicit  than  the  devise  absolutely  in  the 
earlier  parts  of  the  will  to  the  devisee's  heirs  and  assigns  for  ever. 

Who  are  the  **  younger  heirs,"  in  whose  fkvonr  he  creates  the 
proposed  encumbrance  ?  Is  it  not  to  be  read  as  a  perpetual  charge 
for  the  heir  apparent  in  tail,  to  attach  on  all  existing  tenaciesln 
tail  ?  Who  is  to  determine  the  amount  and  apportion  the  encum- 
brance ?  Or  does  the  testator  contemplate  a  future  settlement  of 
his  estate,  arranging  all  these  matters  f 

If  Lord  BIdon  felt  the  difficulty  so  great  in  the  fkr^simplisr  and 
more  intelligible  deriseia  Jtrvoin  t.  TKe  Duke  of  I^orihumberland, 
(1  Jac.  &  W.  659,)  that  he  would  not  force  the  estate  on  an  ot>- 
jecting  purchaser,  he  would,  I  think,  have  felt  the  diteculty 
increased  ten-fold  If  this  case  Were  Wore  bite  lliere  the  words 
wer«,  **  To  my  son,  H.,  I  leave  all  tny estates  at,  ike,  to  be  entailed 
upon  his  male  heiVs,  and  fslKng  such  to  pass  to  hts  next  brother, 
and  so  on  IVom  In^ther  to  hrother,  allowing  £2600  to  be  raised 
upon  the  estates  for  female  children  ^abh." 

Mr.  Jarman  says,  2nd«d.,  vol.  ti.,  29^,  ttiat  Sir  T.  Phiider,  in 
a  suit  to  asoenain  rights  of  parties*  held  that  R.  tohk  an  estiite 
tail ;  that  oa  R.'s  marriage  the  estate  waa.  afterwards  settled,  and 
under  a  power  of  sale  In  the  eetllemeat  the  Dake  purchased ;  and 
that  it  was  on  his  ol^ecting  to  the  title  that  Lord  BIdon's  deelsion 
was  given. 

In  Sugden's  Y.  &  P.,  14th  ed.,  SOO,  note,  after  noticing  J>reo»>« 
T.  The  Duke  of  Korthumherland,  it  is  said  that  in  a  family  suit  B. 
irta  held  to  take  an  estate  tail. 

Here  we  have  to  deal  with  a  clause  hardly  possible  of  being 
carried  into  affect  without  an  equity  suit,  and  following  express 
devises  in  fee  of  the  lands. 

I  think  it  highly  probable  that  tlie  testator  in  this  conf\a9ed 
expression  of  desire,  did  not  wish  to  alter  his  previous  express 
devises :  that  the  heirs  and  successors  that  be  mentions  so  loosely 
may  be  the  named  **  heirs"  and  objects  of  his  bounty  specially 
provided.  For  instance,  Catharine,  as  an  heir,  if  John  died  under 
age ;  Eliiabeth,  as  an  heir,  if  Catharine  died  before  she  should 
have  *'  an  heir ;"  and  in  the  many  cases  in  which  somewhat  similar 
words  are  used  respecting  his  other  lands. — **  None  of  the  lots  to 
b«  divided,  but  to  be  the  sole  property  of  the  h<nr-at-law ;"  in  this 
he  possibly  means  **  the  heir  I  have  designated  ;"  his  object  is  to 
prevent  division,  but,  as  I  have  already  reosarked,  not  apparently 
to  prnnat  a  sale. 


When  his  will  was  made  a  tenant  in  tail  could  not  alien  in  fee, 
and  fines  and  recoveries  were  practically  unknown  in  Canada.  It 
may  naturally  be  remarked  that  he  may  bo  assumed  to  know  that 
a  tenant  in  tail  could  not  cut  off  the  entail  by  sale,  but  his  frequent 
previous  use  of  the  words  '*  heirs  and  as^iigns  for  ever,"  rather 
induces  me  to  think  that  he  contemplated,  as  in  John's  case,  an 
absolute  esttte  in  fee,  if  he  survived  the  age  of  tWenfy-one  years. 

If  the  clause  as  to  entailing  had  been  devising  the  land  **  to  my 
son  John,  to  bb  entailed  to  his  heirs  and  successors  for  ever,"  &o., 
&c.,  to  the  end  of  the  clause,  then  we  might  venture  perhaps,  con- 
sidering the  comments  on  Jervoiae  t.  The  Duke  of  Northumberland, 
to  hold  that  John  was  seised  in  fee  tail,  though  Lord  Eldon's  doubts 
would  press  very  hard.  But  we  have  here  to  deal  with  the  whole 
will,  and  on  the  whole  I  feel  rery  great  difficulty  in  ascertaining 
the  testator's  meanlog. 

Feeling,  however,  the  impossibility  of  giving  an  intelligibte  effect 
to  this  extraordinary  clause,  I  prefer  on  the  whole  to  let  the  pre- 
vious clear  words  of  devise  prevail,  and  not  to  cut  down  the  estate 
thereby  given  by  the  loose  and  confused  expressions  adopted  by 
the  testator. 

I  repeat  that  with  much  hesitation  I  arrive  at  the  conclusion, 
that  John  Phtlan  having  attained  full  age  the  estate  in  fee  devised 
to  him  became  indefeasible,  and  that  he  had  the  right  to  alien  in 
fee. 

I  may  add  that  the  late  Mr.  Justice  Bums,  before  whdm  the 
case  was  argued,  had  formed  a  strong  opinion  concurring  in  the 
decision  now  given.  The  late  Sir  John  Robinson,  who  also  heard 
the  first  argument,  had  considered  the  ease,  but  had  not  arrived 
at  a  ooneliuion,  and  we  have  therefore  not  tiife  advantage  of  his 
opinion. 

Rule  discharged. 


CAmBOH  v.  Todd. 


Action  for  tttd  Jfy  auiffnee  of  remnUm^Mbrtg<tgi^&tnppd^IAiMl»if  tf  liiofi- 

ffo^  ^  Me  ferm 

8.  hathig  mnrtfmied  dsrtain  land  In  fca  aftanrardi  lened  It  Ibr  81  yean,  snakhiK 
no  meDtlon  of  iiacb  nortKaga  lo  tiia  leaaa.  Ha  1li<<a  onDTa.Tad  to  tha  plafatlff 
in  tniiit.  sabject  to  tha  mortga^  P..  tba  awlicDea  oftba  mortgaga,  proeseded 
to  fhraeloaa.  aad  undar  a  dceravln  Chaaopry  tha  Und  wai  lold.  axprnnly  nit>- 
ja<*t  to  Jtba  laaaa.  to  J.,  who  raorived  a  wvn^y  anea  IVom  8  and  P.  and  the  plaln- 
ticr,  aaob  tMing  apt  wordi  r*  baiyaln,  aall.  and  ralaaaa")  to  convoy  a  laaal  avtata 
In  Iba.  On  tha  aama  day  J.  mort  gagad  to  t  ha  plaintiff,  to  aecure  a  balaooa  of  tha 
purehaM  aionvy  Thia  mortgage  had  baan  diwhargad  bf^>ra  action,  by  earti- 
flflata  dnly  ragbtanid ;  and  tha  plaintiff  aond  d^fimdant.  who  wa«  a  mortgagaa  gf 


by 


the  tarm  by  aiignaiapt,  fur  rant  hcenwd  dniinf  tha  aaiatamoa  of  tha  SKirt* 

IFsM,  1.  That  dafeniflant,  ha  Mwigna^  tX  tha  terai  Mf  way  of  mortgafte,  waa  Mahfe 
••  tha  aoVanmt  Atr  rant,,  though  ho  had  Mver  oataTBd.  S.  that  though  8. 
whan  ha  laaaad  had  only  ata  aqnity  of  vedMnption,  yat  aa  thb  %u\  did  not  ap- 
pear In  fhe  lease  he  had  a  tegal  rovmdon  bV  Mitopp«l  at  ajmluxt  the  tenant; 
and  that  anch  raVaralOn  ttasaa  t  to  tha  tiototflT  by  tha  Ant  ronTeyanea  Anom  B., 
(whieh  aoBitaisad  a|A  worda  to  ^aia  the  tagai  aatala).  ttw«Q#i  in  it  the  mrirt|;iiiia 
WAS  raclf  ad.  .  8.  that  the  Rubaeqnent  aala  and  onnVf yanco  \mxk%  axnressly  anb^ 
ject  to  tha  iaane.  the  reTaratoh  waft  hot  nerg«>d  in  tha  IfgNl  rat  ate  I  nrti  deHv*>d 
by  tha  plahitlff  through  I*,  and  J. :  atod  that  Iha  plaintiff  being  atin  bonnd  by 
tha  leaiia.  dafcndapt  w««  ao  a«  woIU  i.  That  tha  plalatlff!f  diacharaa  of  tha 
mortgage  did  not  deatroy  bla  right  of  action  fixr  rant  ptavioaaly  aoemad : 

And  that  he  was  therefore  entitled  foreoovct. 

This  whs  an  action  brought  by  the  plaintiff  as  assignee  of  tlie 
reversion-  against  defendant  as  assignee  of  the  term,  to  recover 
the  same  arrears  of  j-ent  sued  for  in  the  case  of  Joneu  t.  Todd^  re- 
ported. 22  tJ.  C.  Q.  B  ,  87. 

It  will  be  seen  that  the  court  there,  in  granting  a  new  trial, 
eipressed  doubts  whether  this  plaintiff  was  not  the  proper  party 
to  sue,  not  the  thetl  plaintiff,  Jones,  And  this  action  Wi«  iti  conse- 
quence brought  in  his  name. 

The  declaration  la  t^is  Case  Was  the  same  as  in  that,  except 
that  after  averring  the  grant  of  the  reversion  by  Robert  Stantofl, 
the  lessor  to  Jones,  it  was  alleged  that  Jodes  during  the  term 
granted  to  the  plaintiff. 

The  pleas  were,  1.  Denying  the  execution  of  the  Tease  by 
Slanton  and  March.  2.  Traverse  of  the  grant  of  the  reversion 
by  Stanton  to  Jones,  and  by  Jones  to  the  plaintiff.  3.  that  be- 
fore making  the  lease  Stanton  on  the  first  of  June,  1830,  mortgaged 
the  fKe  simple  to  one  Carfrae  for  £600,  and  such  legal  estate  at 
the  time  of  executing  the  demise  was  outstanding  ih  Carfrae's 
devisees;  and  Stanton,  when  he  leased  had  only  an  equity  of 
redemption,  and  was  not  seised  of  fee,  as  alleged ;  that  the  devl- 
seeSf^y  in4entnre  of  t)ie  4th  of  May,  184d,  grante4  and  assigned 
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the  fee  simple  aod  the  mortgage  monej  to  one  Patterson,  by 
whom  the  equity  of  redemption  was  dulj  foreclosed  in  Chancery; 
bjr  means  whereof  it  was  alleged  that  Stanton  ceased  to  haTe  any 
interest  in  the  lands,  and  the  refersion  alleged  to  be  reserved  to 
him  npon  the  term  granted  to  March  became  merged  and  extin- 
gnished  in  the  legal  estate  and  inheritance  of  Patterson,  so  that 
such  alleged  rererson  did  not  Test  in  the  plaintiff  as  alleged. 

Pleas  4,  6,  6,  7  and  8,  the  same  in  effect  as  pleas  2,  8,  4  and  5 
in  the  former  suit 

It  is  unnecessary  to  repeat  the  facts  here,  as  they  were  the  same 
M  in  that  case,  and  are  there  fully  stated. 

At  the  trial,  at  Toronto,  before  Richardi,  J.,  a  Terdict  was  taken 
for  the  plaintiff  for  £721  12s.,  subject  to  the  opinion  of  the 
court. 

In  addition  to  the  authorities  referred  to  in  the  prcTious  case, 
Cameron,  Q.  C,  and  Andenon,  for  the  plaintiff,  cited  Bickford 
T.  Parton,  5  C.  B.  920 ;  Piatt  on  Cofeoants,  6S8 ;  Cru.  Dig.  yol. 
▼i.,  p.  492. 

Gait,  Q,  C,  and  Adam  Crookt^  contra,  cited  Doe  dem  Viscount 
Downs  T.  Thomson.  9  Q.  B.,  1087 ;  Pargeter  ▼.  Harris,  7  Q.  B. 
708 ;  Oarrold  t.  Whitaker,  11  Q.  B.,  147,  168 ;  Whitton  t.  Peacock, 
2  Bing.  N.  G.  411 ;  Wootton  t.  Steffemni,  12  M  &  W.  129  ;  In  re 
Williams'  Estate,  6  DeG.  ft  Sm.  615;  Burton.  R.  P.  428;  Coote 
on  Mortgages,  886 ;  Spencer's  case,  Sm.  Lea.  Gas.,  Ed.  of  1862, 
48,  76;  Mo99  t.  OaOimore,  lb.  568. 

MoLbaw,  C.  J. — ^This  action  was  brought  by  the  plaintiff,  as 
assignee  of  the  reyersion,  against  the  defendant  as  assignee  of  a 
term  created  by  a  lease  from  Robert  Stanton,  as  owner  in  fee  of 
the  demised  premises,  to  Charles  March,  which  lease  has  been 
assigned  to  the  defendant 

The  lease  bears  date  the  29th  of  February,  1844,  and  is  made 
by  Robert  Stanton,  in  consideration  of  the  yearly  rent  therein  re- 
served,  and  of  the  coyenants  therein  contained  on  the  part  of  the 
said  Charles  March,  his  executors,  administrators  and  assigns,  to 
be  respectiTely  paid,  observed  and  performed,  to  have  and  to  hold 
the  said  piece  or  parcel  of  ground  and  premises  thereby  demised, 
with  the  appurtenances,  unto  the  said  Charles  March,  his  execu- 
tors, administrators  and  assigns,  for  and  during  the  term  of  twenty- 
one  years,  to  be  computed  from  the  1st  day  of  March,  1844,  and 
then  fully  to  be  complete  and  ended ;  yelding  and  paying  during 
the  said  term  unto  the  said  Robert  Stanton,  his  heirs  and  assigns, 
the  dear  yearly  ^nt  of  £100,  by  four  quarterly  payments  on  the 
first  day  of  Bfarch,  the  first  day  of  June,  the  first  day  of 
September,  and  the  first  day  of  December,  in  each  and  every 
year.  The  lessee  oovenants  to  pay  or  oanse  to  be  paid  the 
said  yearly  rent  by  four  equal  quarterly  payments  on  the  days  be- 
fore mentioned  for  the  payment  thereof,  and  the  lessor  covenants 
that  the  lessee,  Charles  March,  his  executors,  administrators  and 
assigns,  paying  the  said  yearly  rent,  and  performing  the  oovenants 
therein  eontained,  shall  and  may  quietly  and  peaceably  have,  hold 
ooeupy  and  enjoy  the  said  pieoe  or  paroel  of  ground,  without  the 
lawful  let,  suit,  intermptioa  or  disturbance  of  the  said  Robert 
Stanton,  his  heirs  or  assigns,  for  and  during  the  said  term. 

Under  that  lease  the  tenant,  March,  and  all  persons  claiming 
under  him  or  through  him,  are  estopped  ftrom  denying  the  title  of 
the  lessor,  and  under  the  statute  82  Hen.  VIII.,  oh.  84,  are  liable 
to  pay  the  rent  and  to  perform  the  oovenants  eontained  in  the 
lease  sq  long  as  they  hold  the  demised  premises  under  that  lease. 
The  lessor  has  asngned  his  reversion  to  Edward  C.  Jones,  and  all 
persons  elaiming  any  interest  or  estate  therein  have  joined  in  the 
conveyance,  using  apt  words  to  pass  a  reversion  in  fee.  After 
Stantov'a  (OOQveyance  to  the  plaintiff,  March  the  tenant,  would  be 
estopped  from  denying  the  title  of  his  lessor  or  his- assignee,  and 
so  a  legal  rerersion  in  fee  by  estoppel  would  entitle  the  plaintiff 
as  assignee  .to  enforce  the  terms  and  enjoy  all  the  benefite  of  the 
lj»ase.  By  the  decree  in  Chancery  all  parties  interested  joined  in 
oonveying  the  premises  ii^  fee  to  Edward  C.  Jones,  and  it  appea^ 
to  me  that  the  reversion  by  estoppel  must  necessarily  have  passed 
to  him  under  that  deed. 

On  the  same  day  that  that  deed  iras  made  te  £dward  C.  Jones, 
27th  July,  1868,  he  execjated  a  mortgage  in  dee  to  the  plaintiff  te 
sepure  payment  of  the  sum  of  £687  2s.,  to  be  paid  op  or  before 
the  $rst  of  March,  1865,  with  interest  thereof  half  yeaHy,  on  the 
4rst  dajB  (ft  January  ai^d  July  in  eaclf  ;fefirf  9otfl  th«  prij^ip^ 


money  aod  interest  should  be  fully  pud  and  satisfied.  The  plaintiff 
had  the  legal  estate  under  this  mortgage  from  ito  date  till  the 
payment  of  the  mortgage  money  and  interest,  during  which  period 
the  rent  sued  for  accrued  on  March's  lease,  and  was  payable  id 
the  plaintiff  as  the  holder  of  the  reversion. 

When  the  mortgage  money  was  paid  the  plaiatiff  executed  the 
usual  certificate  of  payment  required  by  the  Registry  Act,  Conaol. 
State.  U.  C,  ch.  89,  the  69th  section  of  which  provides  that  each 
certificate  shall,  when  registered,  be  as  valid  and  effectual  la  lew 
as  a  release  of  such  mortgage,  and  as  a  conveyanoe  to  the 
mortgagor,  his  heirs  and  assigns,  of  his  original  estate ;  and  if 
given  after  the  expiration  of  the  period  within  which  tbemortge^r 
had  a  right  in  law  te  perform  the  condition,  shall  have  the  ^eei 
of  defeating  any  title  remaining  vested  in  the  mortgagee  or  his 
heirs,  executors,  administrators  or  assigns,  but  shall  not  have  the 
effect  of  defeating  any  other  title  whateoever. 

It  is  contended  that  since  the  registry  of  the  certificate  of 
payment  of  mortgage  money  the  plaintiff's  reversionary  interest 
has  wholly  ceased,  and  that  the  premises  have  become  vented  in 
the  mortgagor  as  if  the  mortgage  had  never  been  made.  It  may 
be  admitted  that  since  the  registry  of  the  certificate  the  estate  has 
become  vested  in  the  mortgagor  precisely  as  it  was  before  the 
mortgage  was  given,  but  while  he  held  the  reversion  a  right  of 
action  had  vested  in  him  for  rente  accruing  due  while  eeiaed  of 
such  reversion,  and  that  right  ia  not  affect^  by  any  aasignmeot 
made  after  the  period  when  it  became  due. 

In  Piatt  on  Covenants,  page  688,  cited  by  Mr.  Cameron  in  the 
argument,  it  is  said,  **  A  right  of  action  once  vested  and  attached 
in  the  grantor  for  a  breach  in  his  own  time  will  not  be  defeated 
by  his  assignment  over,  *  *  for  the  eontraot,  which  was  transferred 
by  the  statute,  still  remains  as  to  that  breach,  though  the  privity 
of  estate  is  gone."  Then  in  Comyn's  [^ndlord  and  Tenant,  p. 
268,  it  is  even  more  clearly  laid  down,  that  **  if  a  breach  happen 
in  the  time  of  the  grantee,  and  then  he  assign  the  reversion  over* 
he  may  bring  covenant  against  the  lessee  for  the  breach  so 
happening  in  his  time,  notwithstanding  he  haa  parted  with  his 
estate."    . 

I  do  not  think  that  the  mortgagee  in  this  case  by  the  assignment 
or  surrender  of  his  reversionary  interest  divested  himself  of  a 
right  of  action  which  was  vested  in  him  before  such  surrender. 
If  that  were  the  case,  then  the  holders  of  the  term  would  be 
entitled,  notwithstanding  the  breach  of  covenant,  to  set  titan 
reversioner  at  defiance,  and  might  claim  exemption  f^m  the 
payment  of  any  rent  for  the  period  during  wUoh  the  plaintiff  held 
the  reversion. 

The  facte  of  this  case  are  the  same  in  all  respects  as  in  the  case 
of  Jones  V.  Todd,  and  are  so  fully  stated  in  the  report  of  that  ease 
that  I  have  not  thought  it  necessary  to  state  them  more  fully  here. 
After  full  consideration  of  the  circumstances  I  have  arrived  at  the 
conclusion  that  the  verdict  for  the  plaintiff  oannot  be  diatorbed, 
and  that  the  rule  niti  must  be  discharged. 

HaoAnTT,  J.^-The  facte  of  this  eaae  appear  m  fVilly  in  the  report 
of  Jimes  T.  Todd,  that  L  do  not  deem  it  necessary  to  make  any 
detailed  statement  of  the  various  conveyances  in  evidence. 

In  Jonei  v.  Todd  the  court  in  granting  a  new  trial  suggested  the 
the  existence  of  grave  difficulties  in  the  way  of  the  then  plaintiff, 
Jones,  recovering  for  arrears  of  rent  accrued  while  the  reveraon 
was  in  Cameron  as  mortgagee.  The  present  suit  is  brought  in 
the  name  of  the  latter. 

I  would  first  notice  the  question  of  defendant's  liability  as  a 
mortgagee  of  the  term  to  convenante  running  with  the  land, 
assuming  that  he  never  actually  entered. 

WiUiamt  v.  Botanquet,{l  B.  &  B.  288,}  decided  in  error,  by  ten 
judges,  who  were  unanimous  in  their  view,  seems  to  settle  the  law 
unless  it  has  been  since  over-ruled.  It  is  an  elaborate  review  of 
conflicting  authorities,  and  seems  fairly  to  meet  all  the  difficulties 
suggested,  and  decides  that  a  mortgagee  of  the  entire  interest  in 
the  term  is  liable  without  entry. 

In  Coote  on  Mortgages,  edition  of  1850,  page  121,  it  is  said: 

**  It  is  therefore  now  clear,  both  on  principle  and  sound  anthority, 
that  if  a  mortgagee  accept  an  assignment  of  all  the  remaining 
interest  in  the  term,  he  will  be  liable  to  the  payment  of  the  rent 
and  performance  of  the  covenante  in  the  original  lease,  to  leng  at 
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he  shiill  be  the  legtl  owner  of  the  lease,  althongh  he  shall  not 
take  aotoal  poaaeselon  of  the  premisee." 

8inoe  1850  I  have  not  foand  this  view  of  the  law  qnestioned 

I  now  tarn  to  another  branch  of  the  oade.  Stanton,  the  original 
lessor,  when  he  demised  to  March  had  only  an  equity  of  redemption, 
and  no  legal  reversion.  As  Uie  tme  state  of  his  title  does  not 
appear  in  the  lease,  I  oonsider  it  clear  that  there  is  a  reversion  by 
estoppel,  and  that  this  reversion  woald  for  the  porpoeee  of  this 
■ait  vest  in  his  assignee,  Cameron. 

I  at  first  apprehended  a  serious  diffionltj  firom  the  fact  that  in 
this  transfer  of  the  reversion  it  is  recited  that  a  mortgage  in  fee 
had  been  made  to  Carfrae.  But  the  yery  earefullj  considered 
jadgment  of  the  Court  of  Kzeheqner  in  Cuthbert^on  t.  Irving^ 
subsequently  confirmed  in  error,  (4  H.  &  N.  742,  6  H.  &  N.  185,) 
has  removed  that  difficulty  from  my  mind.  There  the  lease  did 
not  shew  any  want  of  title,  assignment  did  shew  it. 

Martin,  B.,  who  delivered  the  judgment  of  the  court,  says,  (4 
H.  A  N.  754,)  **  Upon  consideration,  we  think  the  authorities  shew 
that  the  defendant  is  estopped  from  disputing  that  the  lessor  was 
seised  of  an  estate  in  reversion,  and,  as  there  are  apt  words  in  the 
assignment  to  convey  a  legal  estate  in  fee  in  reversion  to  the 
plaintiff,  the  estoppel  continues  in  his  favour,  notwithstanding  the 
assignment  to  him  shews  the  want  of  title.  The  estate  in  reversion 
by  estoppel  was  created  before  the  assignment  was  executed,  and 
in  our  opinion  was  not  destroyed  by  it.  It  would  have  been 
otherwise  if  the  want  of  title  had  appeared  on  the  face  of  the  lease 
itself;  in  that  case,  the  true  faots  being  their  disclosed,  there  would 
be  no  estoppel  at  all." 

Again,  **  Where  a  letsor  by  deed  grants  a  lease  without  title 
and  subsequently  acquires  one,  the  estoppel  is  said  to  be  fed,  and 
the  lease  and  reversion  then  take  effect  in  interest  and  not  by 
estoppel ;  and  an  action  will  lie  by  the  assignee  of  the  reversion 
against  the  tenant  on  the  covenants  in  the  lease."  This  latter 
sentence  may  be  referred  to  on  another  branch'  of  the  case. 

In  the  assignment  by  Stanton  to  Cameron,  there  are  eertainly 
'*  apt  words  to  convey  a  legal  estate  in  fee  in  reversion,"  although 
the  outstanding  mortgage  in  fee  to  Carfrae  is  mentioned.  The 
conveyance  is  by  lease  and  release,  and  recites  that  Stanton  is 
seised  in  fee  simple,  and  the  usual  words  to  convey  a  reversion  in 
fee  are  used,  with  Kabendam  to  the  assignee  and  his  heirs. 

But  the  point  chiefly  laboured  by  the  defentlant  arises  on  tbe 
foll<ftring  faots : — Patterson,  assignee  under  Carfrae  of  the  legal 
estate,  filed  his  bill  to  foreclose  the  mortgage,  and  a  sale  was 
ordered.  The  conditions  of  sale  under  the  decree  provided  that 
the  sale  wae  to  be  subject  to  the  lease  granted  by  Stanton  to  March 
for  twenty-one  years,  at  £100  per  year. 

At  the  sale  Msgiath  was  the  purchaser  for  £1420.  Magrmth 
then  transferred  idl  his  right  to  Jones,  and  by  agreement  between 
all  tbe  parties  a  deed  was  made  on  the  27th  of  July,  1858, 
between  Patterson,  Cameron,  Stanton,  (and  his  children),  Sfagrath 
and  Jones.  The  Carfrae  mortgage  is  recited,  its  assignment  to 
Patterson^  and  that  Stanton  has  conveyed  all  his  estate  and  inter- 
est in  the  premises,  snlyect'to  the  mortgage,  to  Cameron  and  hia 
heirs,  on  certain  trusts. 

It  recites  the  decree  in  Chancery,  in  the  suit  in  which  Stanton, 
Cameroti,  and  the  younger  Stantons  were  defendants,  the  refer- 
ence to  the  master,  the  decree,  the  report,  tbe  conditions  above 
noticed,  and  the  sale  to  Magrath  and  transfer  by  the  latter  to 
Jones  ;  that  Jones,  instead  of  paying  the  money,  paid  to  Patterson 
the  mortgage  money  and  costs,  and  the  balance,  £637,  was  to  be 
secured  b>  mortgage  to  Cameron  as  trustee,  on  the  same  trusts 
as  in  Stanton's  deed  to  him.  Then,  in  pursuance  and  perform- 
ance of  tbe  decree,  &c.,  Patterson,  according  to  his  estate  and 
interest  as  mortgagee,  and  at  tbe  request  of  Magrath,  bargains, 
sells,  and  releases  to  Jones  and  his  heirs  and  assigns ;  Cameron, 
Stanton,  and  the  eettuit  qu€  tru9t,  the  younger  Stantons,  all 
convey  to  Jones  in  fee,  with  reversions,  remainders,  estates,  and 
equities  of  redemption  of  the  granting  parties,  hnkendum  to  Jones, 
his  heirs  and  assigns,  **  subject  to  the  said  indenture  of  lease 
granted  by  the  said  Robert  Stanton  to  the  said  Charles  March." 

On  the  same  day  the  mortgage  is  executed  from  Jones  to 
Cameron,  reciting  the  former  conveyance  in  trust  by  Stanton,  the 
Chancery  suit  of  Patterson,  the  decree  and  sale,  and  then  contain- 
ing ft  conveyance  in  fee,-  with  a  defeasance  on  payment  of  £687 


and  interest  at  specified  times.  There  is  endorsed  a  registrar's 
certificate  of  discbarge  of  this  mortgage  as  of  the  2nd  of  Septem- 
ber, 1861,  prior  to  the  commencement  of  this  suit 

The  defendant  argues  that  on  this  state  of  facts  whatever 
reversion  the  plaintiff  may  have  acquired  from  Stanton  is  merged, 
as  it  were,  or  lost  by  its  union  with  the  legal  estate  derived 
through  Patterson  and  Carfrae ;  and  that  the  deed  executed  by 
all  the  parties  after  the  Chancery  sale  sets  forth  the  whole  facts, 
and  leaves  the  whole  matter  at  large,  and  puts  an  end  to  the 
estoppel. 

This  is  a  very  serious  proposition,  amounting  as  it  does  simply 
to  this : — that  after  a  lease  has  been  granted  by  one  who  has  only 
an  equitable  estate,  and  on  which  ao  between  him  and  the  lessee 
there  is  clearly  a  legal  reversion  by  estoppel,  and  afterwards  such 
proceedings  are  had  that  a  deed  is  executed  by  all  parties  inter- 
ested both  in  the  legal  and  equitable  estates,  by  which  a  clear 
title  in  the  premised  is  conveyed  to  a  third  person,  expressly 
saving  the  term  created  by  the  lease,  and  declaring  that  the 
estate  conveyed  was  to  be  expressly  subject  to  the  lease,  describ- 
ing its  nature  and  effect,  it  still  lies  in  the  power  of  the  tenant 
and  those  claiming  through  him  to  insist  that  the  term  is  gone, 
and  his  covenants  at  an  end. 

I  think  we  should  require  the  most  unmistakeable  authority 
binding  upon  us  before  we  should  be  asked  to  accede  to  such  a 
result,  so  unjust  in  its  nature,  and  so  completely  opposed  to  the 
express  declaration  of  all  the  parties  interested  as  owners  in  the 
property. 

The  authority  relied  on  is  Doe  ex  dem.  Lord  Dotcm  v.  Thomp' 
9on,  (9  Q.  B.  1087,}  decided  by  Lord  Denman  in  1847.  The  facts 
were  these : — 

Burton  seised  in  fee  mortgaged  to  Bromet  to  secure  £1000. 
After  this  he  leased  to  defendant  Thompson  for  81  years.  In  the 
same  year  £900  was  paid  on  the  mortgage.  In  1828  Burton  became 
bankrupt  In  1834  Messrs.  Swann  paid  Brt>met  £100,  and  took 
from  him  a  deed  in  fee.  Three  months  after  Burton's  assignees 
sold  the  premises  to  Lord  Downe  for  £245,  £100  of  which  was 
paid  to  the  Swanns,  and  they,  by  the  assignees'  directions,  con- 
veyed to  Lord  Downe  in  fee,  the  assignees  being  parties  and 
joining  in  the  conveyance.  The  deed  recited  the  conveyances  to 
Bromet  and  the  Swanns,  the  bankruptcy  and  assignment,  describ- 
ing the  premises  as  formerly  in  the  tenure  and  occupation  of 
Burton,  but  now  of  Thompson,  his  nnder-tenants  or  assigns,  but 
did  not  refer  to  the  lease.  Messrs.  Swann  bargained,  sold,  and 
released;  the  assignees  released,  ratified,  and  confirmed. 

Lord  Downe,  after  receiving  rent  for  two  years,  gave  notice  to 
quit  and  brought  ^eotment,  insisting  that  the  term  was  at  an  end. 

Lord  Denman,  in  a  very  short  judgment  of  a  few  lines,  says, 
"  The  lease  was  good  against  Burton  by  estoppel  only.  He  had 
not  the  legal  estate  when  he  granted  it,  nor  did  he  acquire  it 
afterwards;  nothing  passed  to  his  assignees  but  the  equity  of 
redemption,  and  they  could  pass  nothing  else  to  Lord  Downe. 
The  legal  interest  had  passed  to  Lord  Downe  wholly  and  entirely 
from  Messrs  Swann,  who  were  not  priries  to,  nor  in  any  way 
estopped  by  the  lease;  neither  can  Lord  Downe  be  estopped  in 
respect  of  the  interest  which  he  took  ftom  them.  Doubtless,  if 
Lord  Downe  had  taken  the  legal  interest  from  Burton,  he  would 
have  been  estopped  in  the  same  manner  that  Burton  would.  *  * 
But,  as  he  took  nothing  in  the  land  from  either  Burton  or  his 
assignees,  no  estoppel  could  affect  him  through  them ;  and  as 
those  from  whom  he  did  take  were  not  estopped,  neither  is  he. 
We  think  that  the  fact  of  the  assignees  joining  in  the  conveyance 
cannot  place  him  in  a  different  situation  from  that  in  which  he 
would  have  stood  had  the  Messrs.  Swann  alone  conveyed." 

It  was  much  pressed  upon  the  court  that  on  the  face  of  the 
deed  to  Lord  Downe  the  assignees  appeared  to  have  no  legal 
interest,  and  the  lease  to  defendant  was  not  mentioned ;  also  that 
the  deed  would  show  that  Burton  (or  his  assignees  rather)  had 
conveyed  no  legal  title,  and  that  there  is  no  estoppel  by  a  deed 
shewing  the  true  facts. 

I  must  say,  with  great  submission,  that  this  very  brief  Judg- 
ment of  Lord  Denman  is  anything  but  satisfactory  to  my  mind, 
and  reading  it  by  the  light  of  tbe  subsequent  explanation  of  the 
law  of  estoppel  between  landlord  and  tenant  in  Cuthbertton  v. 
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Inmg^  I  oaanot  Mgard  it  m  aopport&iig  the  defendant^  Tiew  to  the 
AS  tent  elaimed. 

The  facts,  mereovor,  are  rery  different  iVem  tfaoM  before  ns. 
The  asBigneee  of  Burton  there  apparently  did  not  use  (in  Martin, 
B.'s  langai^^e)  '*apt  wards  to  oonrey  a  legal  estate  in  fee  in 
reTersiott" ;  they  merely  "release,  ratify  and  confirm/'  while 
the  Messrs.  Swann,  wJio  haye  the  legal  estate,  "bargain  and 
sell,*'  &c.  Lord  Denman  says, ~"  Doubtless  if  Lord  Downs  had 
t»ken  the  legal  intereel  from  Barton  he  would  have  been  estopped 
in  the  same  manner  that  Burton  would,  as  was  held  in  Trwivan  ▼. 
Lawrance^  1  Salk.  276."  I  presume  his  lordship  means  had  he 
taken  a  deed  professing  to  assign  to  him  Burton's  legal  estate  in 
fee  in  roYersion,  with  apt  words,  &o.,  he  woald  be  estopped.  He 
cannot  have  meant  if  Burton  really  had  conveyed  the  fee,  because 
the  whole  case  is  based  upon  the  fact  that  Burton  had  not  the  fee 
to  conrey.  If  read  in  this  way  the  Judgment  may  be  reconciled 
with  the  other  cases,  and  it  is  probable  he  so  meant  it,  as  the 
case  ia  Salkeld  to  which  he  refers,  says,  '*  If  a  man  makes  a  lease 
by  indenture  of  D.,  in  which  he  hath  nothing,  and  after  pur- 
cbftse  D.  in  fee«  and  after  bargains  and  sells  it  to  A.  and  his 
heirs,  A.  shall  be  bound  by  this  estoppel ;  and  where  an  estoppel 
works  on  the  interest  of  the  land,  it  runs  with  the  land  into  whose 
hands  soefer  the  land  comes ;  and  an  fjectment  is  maintainable 
upon  the  mere  estoppel." 

Again,  Lord  Denman  says,  "  as  he  took  nothing  in  the  land 
from  either  Burton  or  his  assignees,  no  estoppel  could  affect  him 
through  them."  This,  I  think,  must  have  the  same  meaning  as 
the  sentence  quoted  aboTe. 

In  this  case,  as  already  noticed,  Stanton  certainly  eoitTejed  to 
Cameron,  with  apt  words,  to  pass  a  reversion  in  fee. 

In  the  deed  executed  aftef  the  Chancery  sale,  Patterson, 
**  according  te  his  estate,  righti  title  and  interest  as  such  mort- 
gagee as  aforesaid, ".bargains,  sells,  and  releases ;  and  Cameron, 
•«  according  to  his  estate,  right,  title  and  interest  as  such  trustee 
as  aforesaid,"  bargains,  sells,  and  releases ;  and  Stanton,  (with 
no  words  as  to  his  estate,)  grsats,  bargains,  sells,  aliens,  releases, 
ratifies  and  confirms  to  Jones,  his  heirs  and  assigns,  the  land, 
and  the  reversions,  remainders,  rents  and  profits,  and  all  ^e 
estate,  right,  title,  inheritance,  use,  trust,  property,  possesMon, 
benefit  and  equity  of  redemption,  claim  and  demand  at  law  and  in 
equity,  of  the  parties  thereto.  BahemdMm  to  Jones  and  his  heirs 
in  fee,  sul^ect  to  Maroh'a  lease,  as  already  noticed. 

It  may  be  that  as  this  deed  is  worded  it  may  be  n|^ed  that 
Cameron,  then  the  assignee  of  StMiton,  does  not  profess  to  give 
any  greater  estate  than  he  had  by  Stanton's  deed  to  him ;  that  he 
only  conveys  ** according  to  his  estate  as  trustee." 

But,  according  to  Baron  Martin's  exposition  of  this  kind  of 
estoppel,  it  may  be  well  suggested  whether  the  estate  in  rcTersion 
by  estoppel  was  not  created  by  the  lease,  and  passed  certainly 
to  Cameron  by  Stanton's  first  deed  to  him  ;  acd  having  so  vested 
in  Cameron,  was  there  any  thing  in  the  deed  after  the  Chancery 
sale  to  destroy  such  rsYersion  T 

In  this  deed  we  find  Cameron  only  conyeying  according  to  his 
estate  as  trustee.  Joining  with  Patterson,  the  legal  owner,  who 
also  conveys  according  to  his  estate  as  mortgagee,  and  all  uniting, 
as  it  were,  in  the  one  grant  and  one  habendum.  This  would  seem 
to  amount  to  *<apt  words,**  or,  at  all  events,  does  nothing  to 
negative  the  idea  that  he  is  conyeying  the  ftill  estate  already 
Tested  in  him  (and  which  was  a  legal  reyersion  in  fee  by  estopfiel) 
to  Jones.  In  tiiie  deed  in  CSiihberUon  v.  Irving,  by  which  the 
lessor  sold  to  the  platoftiff^  the  mortgage  is  recited,  and  the  lessor 
(owner  only  of  the  equity  of  redemption)  declares  that  he  sells 
*Mn  exercise  of  all  powers  enabling  him."  He  uses  general 
words  sufficient  to  pass  the  fee,  though  the  recitals  shew  the  fee 
was  not  in  him,  and  he  conyeys  subject  to  the  mortgage  already 
giyen,  and  subject  to  the  outstanding  lease. 

Can  it  be  said,  as  in  Lord  Downe's  case,  that  the  pnrehaser 
took  nothing,  that  is,  professed  by  the  deed  to  take  noting,  from 
the  party  representing  the  equity  of  redemption  T  So  far  from 
taking  nothing  from  Cameron,  the  purchaser,  Jones,  by  the  deed, 
declares  that  it  is  part  of  the  bargain  by  which  he  acquires  the 
estate  that  as  a  large  surplus  of  purchase  money  remains  after 
paying  off  Patterson's  mortgage,  be  is  to  mortgage  the  premises 
to  Cameron  for  the  expreu  pui^ose  of  npplyi^  such  snrpliM  to 


the  troMs  already  created,  and  he  obtirtim  the  seferal  patties 
interested  to  Join  in  the  deed,  by  irhich  he  otMiiBs  a  esluplete 
title  to  eiisetuate  this  purpose. 

My  impresaion  is  that  the  deed,  aa  Ikr  as  CaiMroa  Is  eoneeriMd, 
is  anflleieat,  under  the  rale  laid  down  in  Cmtkh^tftm  y.  IniMg,i» 
pass  a  VBveFsioB  in  fee  by  esftoppel  to  the  pareteier. 

All  this  argument  is  urged  by  defendant  to  nhew  tint  Josei 
eoold  act  as  Lord  Dowae  wasf^raicted  to  do,  and  #holly  vefMi- 
diate  the  lease  to  March  ;  and  4h«t  «s  ^e  estoppel  Is  gose  u  to 
the  assignee  of  the  landlord,  w  it  is  equraily  at  «n  e&d  if  &« 
assignee  of  the  tenant  desires  so  to  oonsider  Ic 

We  must  now  look  at  the  express  reseryation  of  March's  leMe 
as  an  existing  term  recognised  both  by  the  owner  of  the  fee  shople 
and  the  party  holding  the  whole  at  the  landlord's  interest  Jona 
purchased  from  Magrath,  who  bought  at  the  Chancery  ssle,  on 
the  express  conditio*!  of  sale  that  it  was  to  be  subject  to  March's 
term.  Then  in  the  deed  the  owner  of  the  fee  simple,  who  wtsnot 
of  course  bound  by  the  lease  as  executed  long  after  his  mortgage 
in  fee,  expressly  assents  to  the  term,  and  conyeys  to  Jones,  to 
hold  to  him  subject  to  the  interest  thereby  created. 

It  is  here  proper  to  notice  the  doctrine  already  alluded  to  ss 
laid  down  by  M  irtin,  B. :  "  Where  a  lessor  by  deed  grants*  let* 
without  title,  and  subsequently  acquires  one,  the  estoppel  is  said 
to  be  fed,  and  the  lease  smd  reyersion  then  take  liffect  in  isterest, 
and  not  by  estoppel." 

If  we  assume  a  good  legal  reyersion  by  wtoppd  in  Stanton, 
eonyeyed  by  him  to  Cameron,  and  by  the  latter  to  Jones,  then  if 
Jones,  having,  before  this,  no  legal  title,  acquires  the  legal  estate 
from  Patterson,  tiie  nboye  doctrine  may  nppty.  In  this  esse  ^o 
same  instrument  by  which  Jones  comes  in  under  Cameron,  vests 
in  him  the  legal  estate.  This  may  suggest  doubts,  bnt  I  im  not 
prepared  to  say  they  must  necessarily  prevent  the  application  of 
the  rule. 

The  case  of  Sturgedn  y.  Wingfield,  (16  M.  &  W.  226.).  "»y  ^ 
noticed.  The  tenant  sued  the  assignee  of  the  reversion  on  a 
coyenant  running  with  the  land.  In  May,  1835,  one  Hogar^ 
leased  to  the  plaintiff  for  tvrenty-one  years.  The  farm  was  leased 
by  the  Broderers*  Company  to  one  Foster  for  one  hundred  years, 
from  Michaelmas,  1741,  with  coyenant  for  renewal.  In*l827,  tbe 
term  yested  in  one^ray,  who  assigned  to  Fleming  and  others  m 
mortgage.  After  this  Hogarth  made  the  lease,  having  |li«& 
nothing  at  law. 

In  January,  1836,  (after  the  lease,)  Fleming,  Hogarth,  «t  w., 
surrendered  the  term  to  the  Brodereni^  Company,  and  on  the  wne 
day  theoonpsny  made«  new  lease  to  Rogartii  for  one  hnndred 
years,  and  soon  after  the  residue  ef  tins  term  vewted  in  defendant 

Parke,  B.,  said,  "Here  the  reversion  hj  estoppel,  being  a 
reyersion  in  fee,  never  was  surrendered :  it  remained,  ^^'^^'w 
(eo  fhr  as  regarded  the  plaintiff,)  in  Hogarth,  Until  be  assigned  K 
to  the  defendant.  The  lease  to  the  plaintiff  was  tt  ilrftt  good  07 
way  of  estoppel  only,  but  irhen  Hogarth  took  fVom  the  Brodereis 
Company  for  one  hundred  years  the  lease  to  the  plaintiff  bewoe  a 
lease  in  interest,  and  the  reversion  upon  it  was  afterwards  assigned 
to  defendant.  *  *  The  estoppel  was  fed  by  the  demlM  for  onft 
hundred  years  from  the  Broderers^  Company  to  Hoprth,  tbe 
lessor,  and  thereby  the  lease  from  htm  to  the  plaintiff  bectoie 
good  in  point  of  interest*' 

My  opinion  on  this  point  is,  that  either  the  plaintiff,  Cameron, 
on  the  chain  of  title  shewn  to  us,  is  in  under  Stenton,  and  hoias 
his  reversion  by  estoppel,  and  is  clothed  with  all  his  rights  »« 
against  tfce  lessee  and  all  in  priyity  of  estate  with  him ;  or  tna( 
the  effect  of  the  deed  ^ecnted  after  the  Chancery  sate,  in  wbion 
the  owner  of  the  legal  estate  assents  to  the  lease,  and  conveys  tne 
whole  estate  snbject  thereto,  and  with  that  term  carved  oat  ofi^ 
and  thereby  the  lease  froti  Stanton  to  March  Is  set  up  »»«* 
beeomes  "  good  in  point  cft  interest.*'  .   .* 

It  remains  to  consider  the  objection  as  to  the  present  P^^*"^; 
Cameron,  having  before  this  action  was  brought  executed  »  wt' 
tificate  of  discharge.  .- 

It  is  urged  that  as  the  plaintiff  executed  the  sUtntable  oertin- 
cate  of  payment,  tbe  registration  thereof  deatroyt»d  ail  bis  ^° 
as  completely  as  if  tbe  mortgage  had  neyer  exlslEed.  . 

The  60th  section  of  the  Registry  Act,  (Consol.  Stats.  V.  Gnjr: 
89,)  proyidM  that  the  eertiAeate  of  payment  shall,  when  regiii«^o. 
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be  as  valid  and  e£fectaal  in  law  as  a  release  of  aoeh  BMortgp^ge, 
and  as  a  conveyance  to  the  mortgagor,  liis  heirs,  jko.,  of  hie 
original  estate,  and  if  given  after  tl]«  tiine  for  performing  the 
condition,  **  shall  liave  the  effect  of  dejP^tiqg.anj  title  remaining 
vested  in  the  mortgagee,  or  his  heirs*  executors,  isdminietxators, 
or  assigns,  but  shall  npt  have  the  effect  .of  defe»,ti4g  ap/  other 
title  whatsoever*" 

I  read  this  olauae.as  siini^^y  pipviding  for  an  easier  method  of 
discharging  the  mortgage. and  clearing  the jregistered  title  than 
the  ordinary  coarse  ^pi  a  re-conveyance,  which  would  require 
registration  as  any  other  deed,. and  I  do  not  think  it  introduced 
any  new  or  destroyed  anv  old  right  as  between  mortgagor  and 
mortgagee,  or  those  holding  under  them,  or  in  any  way  altered 
the  rules  of  law  affecting  a  case  like  the  present. 
.  I  therefore  treat  it  as  if  on  a  day  previous  to  this  suit  .the 
mortgagee  had  re-conveyed  the  estate  to  Jone?,  the  mortgagor. 
In  a  court  of  law  I  think  I  must  treat  it  precisely  as  if  the  plain- 
tiff, Cameron,  owning  the  entire  reversionary  interest,  had 
conveyed  it  to  Jones  or  any  stranger,  and  notwithstanding  such 
sale  brings  an  action  against  a  tenant  for  rent  accruing  due 
before  he  so  parted  with  bis  estate. 

It  appears  to  me  he  can  bring  such  an  action.  In  Flatt  on 
Covenants,  668,  it  is  said,  **  A  right  of  action  once  vested  and 
attached  in  the  grantor  for  a  breach  in  his  own  time,  will  not  be 
defeated  by  his  assignment  over,  '"'  *  for  the  contract,  which 
was  transferred  by  the  statute,  etill  remains  as  to  that  breach, 
though  the  privity  of  estate  is  gone."  He  cites  MidgUy  v.  Lov^ 
lace,  CGar^thew  239  ;  S.  C.  12  Mod.  .46,  HoU  74,)  Anon  Skin  847. 
The  fame  ¥iew  ^eems  taken  in  Plait  on  LeaAoe,  vol.  11.,  p.  886. 
In  Comyn*a  Landlord  and  Tenant,  268,  the  aame  principle  is 
adopted :  **  If  a  breach  happen  in  the  time  .of  the  granteer  and 
then  he  assign  the  reversion  over,  he  may  bring  cot enant  against 
the  leeeee  for  the  breach  so  happening  in  his  time,  notwithstand- 
ing he  has  parted  with  the  estate." 

I  do  not  feel  preesed  by  any  of  the  dliBenlties  saggested  in 
applying  this  mle  to  the  case  of  a  mortgagee.  In  this  court  I 
treat  him  as  the  owner  of  the  reiersion,  and  as  such  entitled  -to 
the  rents  accrued  due  whilst  seised  of  the  reversion.  The  appli- 
oatioo  of  such  rent  when  recovered  can  only  be  a  question 
between  him  and  the  mortgagor.  In  an  ordinary  case,  and  most 
probably  in  this,  the  suit  would  be  brought  by  an  understanding 
between  the  parties  in  the  case  of  a  paid  up  mortgage  in  fee,  it 
would  be,  doubtless,  prosecuted  beneficially  by  the  mortgagor, 
though  necessarily  in  the  name  of  the  then  reversioner. 

I  have  arrived  at  the  conclusion  ihat  the  three  qnesltona  on 
which  the  suit  Aeeme  to  d^ipend  nuat  be  answered  in  Ihvour  of 
the  plaintiff: 

That  defendant  as  mortgagee  of  the  whole  term  is  liable  for 
the  rent  without  eptry  { 

Timt  the  facts  shew  no  destruction  of  the  term  by  the  alleged 
nnion  o  the  equitable  with  the  legist  estate ;  and, 

That  the  position  of  the  plaintiff  as  mortgagee,  bringing  this 
action  after  registration  of  the  statutable  certificate  of  payment 
and  cofnsequent  discharge  of  the  moxtgnge,  does  not  prevent  him 
from  suing  for  aixears  of  rent  aooruing  due  to  him  whilst  aeiaed 
of  the  reveraiop.  Judgment  for  jplain tiff. 


Q^AMBEBS. 
{Repofitd  Ay  R.  A.  Hiaanoir,  Bm}.,  BarridtKU-Law,) 

Jn  an  B4JiOOC9^  LA1«DU>BP,  ANP  ^OOKS,  IWAHT. 

Cbn.  9taL  U.  C,  cap.  87,  «.  eft— Ovo-MdAy  ttmuti  'Jurg  dSa^argtd    Jleaml 

Jurjf—Who  aUitUdlo  ajpflg, 

Sddf  1.  That  the  ftet  of  a  Jar/  beinc  unable  to  iigraa,  and  po  diflebarfed  In  au 
OTerbnIding  tenancy  case,  doM  not  determine  tbe  anthoriiy  of  ttie  oommiaston- 
er  to  euaunon  a  neood  jorv. 

2.  Tliat  tba  Utet  of  the  jury  baTlag  beeq  ditchargad  bj  cooiaat  of  partiea  doifi 
iKtt  prayent  tba  writ  being  ■till  proeeedad  upon. 

3.  That  If  a  raceiTer  baa  been  appointed  \n  tne  Cocrt  of  Chancery  to  wbom  tbe 
tenant  haa  attorned,  or  If  the  lntet«at  of  tbe  origloal  landlocd  baa  been  aold  to 
aaotber,  In  titber  caae  tbe  orlidnal  Itndlord  to  not  tbe  proper  peraon  to  take 
proceedings  to  tnrn  the  oTerhoIdii^g  tenant  out  of  poaeeeMOD. 

[Ohambere,  June  18, 1893.] 

This  was  a  summons  taken  out  by  tbe  landlord  calling  on  the 

tenant  to  shew  cause  why  a  new  precept  should  not  be  issued  by 


the  oommiesioner— formerUr«ppoiotedto  execute  the  writ  between 
the  parties,  for  the  sheriff  to  summon  a  jury  to  try  the  qneetloa 
between  the  landlord  and  tenant,  or  whv  a  new  writ  should  not 
issue  beoajnse  the  jury  formerly  empaneUed  being  unable  -to  agree 
were  dieoliaived. 

The  QommieeioDer  certified  the  evideiice  taken,  and  that  he  told 
the  jor^  there  was  no  evidenoe  of  any  eubsequent  tenancy  after 
the  expiration  of  the  lease  put  in. 

Tkn  of  t^e  Jury  signed  the  memorandum— «tatiiiff  their  opinion 
•to  be  for  the  mnalord— but  as  the  whole  jury  conld  not  agree  the 
'Commissioner  disohacged  them. 

The  cpmmiesioner  reported  the  jury  should^  in  his  opinion,  have 
found  for  the  landlord. 

W,  H,  Bifrnt  ehowed  oaose.  He  filed  an  aflSdavit  that.ihe  conn- 
selfor  both  parties  ooneented  to  the  jury  being  dischei^ged.  He 
also  contended  that  the  writ  of  inquisition  and  all  proceedings 
under  it  had  been  exhausted,  and  that  nothing  further  could  be  done 
under  it.  He  urged  that  no  new  writ  should  be  issued,  because 
Mr.  Babcook,  the  lessor,  had  been  ei\joined  bv  decree  in  Ch^o^rj 
from  coUecUttg  the  rente  of  the  prepay,  and  had  been  ordered  to 
deliver  over^l  deeds,  Ac,  to  the  receiver  to  be  appointed  by  the 
Court.  And  that  a  receiver  had  been  appointed  who  has  for  a 
considerable  time  past  collected  the  rents  of  the  property ;  and  also 
that  the  property  bad  been  sold,  and  one  James  Moore  became  the 
purchaser  of  it,  and  is  now  the  real  owner  of- it  as  landlord.  Also, 
the  mere  fact  of  the  iury  disa^^reeing  is  strong  evidence  "that  tJie 
tenant  does  not  hold  over  without  any  right  or  Qoior  of  right" 
(Cop.  SUt  U.  C,  cap.  27,  e.  63.) 

WiLB(Hr,  J.-^The  case  of  Wo(Myry  mkd  w^  w.  MmtkaU,  in  !• 
U.  C.  Q.  B.,  697,  determines  that  in  just  such  a  case  as  the  jpresent, 
when  the  jury  did  not  agree,  the  authority  of  the  commissioner 
was  not  determined,  and  that  another  jury  might  be  eummoned 
and  an  effectual  inquisition  be  held. 

I  think  the  consent  of  the  counsel  that  the  jury  should  be  £a- 
chuged  does  not  prevent  the  writ  being  still  proceeded  npon. 

In  case  a  receiver  has  been  appointed  to  receive  the  rents — and 
to  whom  the  tenant  Brooke  has  been  ordered  to  attorn,  so  as  to 
give  the  receiver  a  right  to  distrain,  I  should  hold  that  he  is  the 
proper  person  to  apply  (whether  in  his  own  name  or  in  the  name 
of  tne  former  landlord  is  of  no  consequence  for  me  now  to  decide) 
against  the  tenant  as  overholdinff.  But  if  he  Ss  not,  and  if  a  sale 
has  been  made  to  Moore,  it  woula  appear  to  me  the  title  is  out  of 
Babcock  rather  than  in  him. 

I  therefore  discharge  the  summous  but  without  costs. 

Summons  dischaigQ4  without  cosU- 


RlONST,  XT  AL  Y.   DUXDE. 

Cbn.  SUU.  U,  C,  Gip.  ti,  ape.  tSl^Awifeniment  qf  Bndantmmt  onJl.fa.-'Ptvper 

nafMtaCa  AwnUauUoH, 

FlaiBtUBi,  without  baling  preTlonaly  toaned  prooeea  on  8rd  of  Oetober,  18IT, 
took  a  eoml«aplon  of  Jodgment,  n«gitelad  to  ftle  It  or  a  eopy  of  it,  withia  • 
month,  aa  preecribcd  l^  tbe  atatnte.  On  lltb  Febmaiiv,  IMB,  entered  |iid^ 
ment.  On  24tb  October,  1868,  toaned  a^I.ySi.  gooda;  bad  aame  returned  nnlca 
bona.  On  10th  Angnat,  1861,  leaned  a  writ  of  Jl./a.  tooda.  Had  aame  renewed 
iOih  Angnat.  1809.  On  9ad  f^bmsry.  1868,  amenied  their  endoiwwMnt  at 
levy  on  writ,  and  altaninrda  obtataad  a  anwrnnna,  ealllag  on  deiwdant  to 
ahew  eanae  why  they  ahould  not  bare  leave  to  amend  their  endoraement  on 
write  of  ^.  fa.  laoda.  In  tbe  banda  of  the  aherlff,  by  Inoreaaing  the  amount 
endorwd  to  be  lertod:  or  why  a  new  writ  of  ^.  /a.  landa  ahould  not  bane. 
^eU,  that  80  long  aa  the  eonfaaaion  was  open  to  tbe  eliJaatfcm  of  not  baring  been 
filed  within  tbe  month,  and  a^  not  TalJd  to  aupport  the  judgment  that  the 
amendment  eould  not  be  allowed  9emhU ;  if  rdtor  could  haTe  been  aflordod  to 
pltfn  it  eonld  only  have  been  by  making  the  other  ezeentkm  credltoia  of 
doteidant,  and  the  Shariff  naittoa  to  Owaaoimaiia. 

(Gbamhen.  June  27, 1863.) 

FlmntiA  obtained  a  summons,  calling  upon  the  defendant  to  shew 
cause  why  they  should  not  have  leave  to  amend  the  endorsement 
on  their  Ji,  /o.  lands,  iu  the  Sheriff's  hands,  hj  increasing  the 
amount  endorsed  to  be  levied ;  or  why  a  new^.  ja,,  against  lands, 
should  not  issue. 

This  summons  was  foimded  upon  the  following  affidavltB  an4 
Exhibits : 

I.  An  affidavit  by  Mr.  Brown,  one  of  the  plaintiffs,  statinsr  that 
judgment  was  entered  on  a  confession  about  the  eleventh  of  Feb- 
ruary, 1868,  for  £800  damages,  and  £4  10  %  costs.  That  the 
confession  is  identical  with  the  confeesion  referred  to  in  Szhibita 
A.  A  B. ;  and  that  bahuces  of  account  struck  in  these  azhibiU 
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were  made  at  the  times  they  bear  date,  and  signed  and  ack- 
nowledged by  the  defendant  as  correct.  That  the  defendant  has 
not  complied  with  the  conditions  in  Exhibit  A. ;  nor  has  he  paid 
the  two  notes  there  referred  to,  nor  any  part  thereof;  nor  the 
morteaffe  to  the  Baildine  Society ;  nor  procured  the  mortgage  to 
be  discharged ;  but  the  deponent  has  been  obliged  to  pay  off  the 
balance  due  thereon,  to  protect  the  property.  In  consequence  of 
the  defendant's  default,  there  was  due  on  his  judgment,  at  the 
time  of  issuing  the  fi.  fa,  against  lands,  the  full  amount  settled  to 
be  due  by  Exhibit  B.,  namely,  $1320  Ol^xcepting  thereout 
certain  solicitors'  fees,  and  the  proportion  of  interest  which 
accrued  due  between  the  time  of  issuing  the^.  fa,  and  the  date  of 
Exhibit  B.  By  indenture  of  14th  June,  1862,  the  judgment  debt 
and  interest  were  assigned  by  plaintiffs  to  one  Arthur  McDonald, 
who  is  now  the  beneficial  owner  thereof.  On  or  about  the  10th 
August,  1861, /./a.  against  lands  was  delivered  to  sheriff,  endorsed 
to  levy  £166  8  9  for  damages,  together  with  certain  costs  and  fees. 
In  endorsing  the  damages,  plaintiff's  solicitor  committed  an  error: 
the  aviount  endorsed  being  very  much  less  than  the  amount  really 
due,  which  should  have  been  the  amount  stated  in  Exhibit  B.,  with 
the  rebate  of  solicitors'  fees,  and  interest,  as  before  stated.  The 
error  arose,  as  it  is  believed, .  from  the  plaintiffs  solicitor  being 
ignorant  of  the  true  state  of  accounts  between  the  plaintiffs  ana 
defendant  at  the  time  of  issuing  tbe^./a.,  and  from  his  supposing 
that  the  balance  struck  in  Exhibit  A.  was  the  only  sum  then  due. 
That  the  deponent  did  not  discover  the  error  until  the  beginning 
of  1868,  when  the  exact  sum  due  upon  the  judgment,  or  secured 
thereby  was  established  between  the  defendant  and  the  deponent, 
acting  for  McDonald,  by  Exhibit  B.,  which  represents  the  exact 
sum  due  upon  the  judgment,  with  interest  and  costs  up  to  the  date 
of  that  Exhibit.    'That  the^. /a.  is  still  in  the  Sheriff's  hands. 

2.  Exhibit  A.  is  dated  23rd  Dec.,  1867.  It  sUtes  the  principal 
damages,  interests  and  costs  upon  a  draft,  making  the  total,  to  the 

12th  of  Dec,  1867,  (costs  being  $61  10.) |;8246  76 

Credit  given  to  the  amount  of 2580  00 

Leaving  a  balance  then  due  of $666  76 

for  which  two  notes,  payable  in  six  and  nine  months,  from  1st 
Dec,  have  been  taken. 

"Defendant  to  indemnify  plainti^s «agalnst  the  mortgage  to 
Commercial  Building  Society,  on  lot>  in  Innisfil,  and  to  discnarge 
the  same  within  3  months. 

"  Confession  to  stand  as  collateral  security  for  the  performance 
of  this,  and  the  payment  of  the  notes,  and  that  the  lot  in  Flos  to 
stand  as  collateral  security  for  this  also." 

Confession  of  Judgment,  (Signed)  W.  S.  DnnnB. 

Entered  Feb.  11^  1868,  for  £800.  "        Adam  Crooks, 

Costs,  £4  10  2.  For  Rigney  <k  Co. 

8.  Exhibit  B.  is  dated  the  26th  of  Jan.,  1863,  and  is  a  debtor 
and  creditor  account  between  Mr.  Dnrie  and  Mr.  Brown. 

1868. 

June    4.  To  your  note,  due  this  day,  with  protest, $848  88 

Sept.    4.    "  "  "  "  860  98 

1862. 

June  80.  To  Cooper's  costs,  paid  for  fi,  fa.y 10  60 

Oct    18.  "  Money  advanced  to  pay  mortgage  to  Build- 
ing Society, 126  00 

1868. 
Jan.  26.  To  interest  on  above,  to  date,  at  6  per  cent.  . .       189  60 

$1020  01 
Jan.  26.  To  paid  Building  Society,  in  full,  on  assign- 
ment of  mort^ige 800  00 

$1820  01 

"I  hereby  acknowledge  the  foregoing  sum  to  be  truly  and  justly 
due  by  me,  this  day,  unto  James  Brown,  the  younger,  on  a  certain 
judgment  recovered  against  me,  and  referred  to  in  a  settlement  of 
accounts,  on  the  23ra  of  Dec,  1867,  between  myself  and  Adam 
Crooks,  on  behalf  of  Rigney  &  Co. 

"Toronto,  26  January,  1868,  (Signed) 

«  W.  S.  Dcara." 
Confession  of  Judgment, 
Entered  Feb.  11,  1868,  for  £800. 

Costs  £4  10  2. 


In  answer  to  this  summons,  the  defendant  made  affidavit  to  the 
effect,  that,  at  the  time  the  settlement,  referred  to  in  Exhibit  A., 
was  made,  he  entered  into  it  with  the  understanding  and  belief 
that  the  sum  of  $666^76  was  the  amount  of  his  indebtedness  to  the 
plaintiffs  at  that  date.  That  his  object  in  investigating  and  settling 
the  further  state  of  accounts  on  the  26th  of  January,  1863,  was  at 
the  request  of  Mr.  Brown,  for  the  purpose  only  of  ascertaining  his 
indebtedness  to  the  plainUfis  at  that  date,  and  for  no  other  parpose. 

John  Iloskin,  on  the  part  of  the  defendant,  also  made  affidavit 
to  the  effect,  that  he  has  searched  the  proceedings;  that  the 
confession  was  first  filed  in  court  on  the  11th  of  February,  1858; 
and  that  it  bears  date  the  3rd  of  Oct.,  1867 ;  that  it  was  given 
without  any  process ;  and  that  it  is  subject  to  a  certain  defeasance, 
contained  m  a  memorandum  at  the  foot  of  it,  as  follows: — 

"  Tlis  confession  is  given  to  secure  the  said  debt  above-mentioned ; 
but  the  amount  thereof  is  subject  to  be  reduced  by  a  reference  to 
such  one  person  as  the  said  parties  may  agree  upon:  and  if  such 
one  person  cannot  be  agreed  upon,  then,  by  the  usual  reference  to 
two  arbitrators,  chosen  by  one  party,  and  with  liberty  to  appoint 
a  final  arbitrator,  either  ns  a  third  aoitrator  or  an  umpire. 

"  (Signed)  Adam  Crooks, 

"  For  PlaintlSs." 

That  neither  the  confession,  nor  a  copy,  has  been  filed  in  the 
Cognovit  book,  as  required  by  s.  287  ot  the  C.  L.  P.  Act,  within 
one  month  from  the  execution  of  the  confession;  nor  was  the 
confession  ever  filed  in  court  till  judgment  was  entered  thereon,  as 
aforesaid.  That/i.  /a.  against  goods  issued  the  29th  of  Oct,  1868, 
to  Sheriff  of  Simcoe,  endorsed  to  levy  £166  8  9,  being  the  balance 
due  on  damages  and  costs  in  this  cause,  with  interest  from  23rd 
Decy  1867 ;  idso,  £2  for  writ  and  certificate  of  judgment,  together 
with  sheriffs'  fees,  ^c.  That  the  /i.  fa.  against  goods  was  letumed 
wdla  honAt  and  filed  on  the  10th  of  August,  1861,  and  thereupon 
two  several  writs  of  execution  against  lands  were  issned^-one  to 
Sheriff  of  Simcoe— the  other  to  the  Sheriff  of  York  and  Peel. 
That  the  one  to  the  Sheriff  of  York  and  Peel  is  endorsed  to  levy 
£166  8  9,  being  the  balance  of  damages  due;  also,  £4  10  2,  for 
costs  taxed,  with  interest  on  both  sums  from  11th  February,  1858, 
and  also  £6  for  this  and  former  and  concurrent  writs,  together 
with  Sheriffs'  fees,  Ac.  This  writ  has  marked  upon  it,  *'  Renewed 
for  one  year,  from  1st  August,  1862.  Chas.  C.  SmalL"  That  in 
addition  to  the  abeve  endorsement  there  is  another  dated  the  2nd 
of  February,  1863,  upon  the  writ,  in  these  words: — 

"  In  addition  to  the  above  levy  for  damages,  £163  11  8,  making 
in  all,  for  damages,  the  sum  of  £880.  or  $1320,  as  acknowledged 
by  defendant  to  be  doe  on  the  26th  of  January,  1868,  idth  interest 
on  £330  from  that  date;  interest  on  costs  as  above;  £2  7  4  for 
this  renewed  writ  and  concurrent. 

"(Signed)  Adam  Crooks, 

"  Plaintir s  Attorney.' 

That  there  is  a  suit  in  Chancery,  now  pending,  by  a  Mrs.  Cole- 
raine,  against  the  defendant,  to  which  suit  the  now  plaintiff  and 
others,  who  are  specialty  creditors  of  the  defendant,  have  been 
made  parties  in  the  Master's  office,  and  a  contest  as  to  priority  has 
arisen  between  the  now  plidntiffs  and  divers  of  such  creditors;  and 
the  plaintiffs  claim  priority  over  them  by  reason  of  the  fi,  fa, 
against  lands  to  the  Sheriff  of  York  and  Peel,  and  by  reason  of  the 
endorsement  thereon,  of  the  2nd  of  Feb.,  1863;  some  of  such 
creditors  being  execution  creditors,  and  some  being  creditors  by 
mortgage.  That  he  believes  this  application  is  made  by  the  now 
plaintifn  with  the  view  of  prejndicihg  the  just  rights  of  the  other 
specialty  creditors  of  the  defendant,  who  are  contesting  the  plain- 
tiffiB  priority  as  aforesaid,  in  Chancery. 

Wilson,  J. — ^It  appears  a  confession  was  given  by  the  defendant 
on  the  3rd  of  Oct.,  1867,  with  the  memorandum  or  defeasance  upon 
it  that  it  was  so  given  to  secure  the  debt  of  £800,  but  that  it  was  to 
be  subject  to  be  reduced  upon  a  reference. 

On  the  23rd  of  December,  1867,  a  statement  of  accounts  was 
agreed  to  between  the  parties,  by  which  the  balance  was  struck 
after  certain  credits  were  given  at  $666.76,  and  for  which  two  notes 
at  six  and  nine  months,  were  given,  the  defendant  engaging  to 
indemnify  the  plaintiffs  against  the  Commercial  Building  Society, 
on  the  land  in  Innisfil,  and  to  discharge  the  same  in  three  months, 
and  agreeing  that  the  confession  shomd  stand  as  collateral  security 
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for  the  performance  of  this  Agreement  about  the  mortgage,  and  for 
the  payment  of  the  notes. 

This  statement  of  acoonnts  seems  to  have  been  in  lien  of  the 
reference  stipniated  for  in  the  defeasance  to  the  oonfiMsion,  and,  no 
doubt,  rendered  that  reference  quite  unnecessary. 

Judgment  was  entered  on  this  confession  on  the  11th  of  Feb., 
1858 — ^no  copy  of  the  confession,  nor  the  confession  itself,  having 
been  filed  or  entered  in  the  cognovit  book,  as  required  by  the 
237  sea  of  the  C.  L.  P.  Act. 

Execution  sgainst  ^ods  issued  on  the  24th  Oct.,  1868,  to  the 
*  Sheriff  of  Simcoe,  endorsed  to  levy  £166  8  9,  being  the  balance 
due  for  damages  and  costs,  with  interest,  Ac,  from  28rd  December, 
1857. 

This  execution  was  returned  nuUa  bona,  and  .was  filed  in  the 
Crown  office,  on  the  10th  of  August,  1861,  and  thereupon  two 
executions  against  lands  issued  to  Simcoe  and  to  York  and  PeeL 

The  execution  agunst  lands  was  delivered  to  the  Sheriff  of  York 
and  Peel  on  the  13th  of  Aug.,  1861,  and  was  endorsed  to  levy  as 
above,  £166  8  9,  balance  of  damages  (not  as  before,  being 
balaupe  of  damsges  and  costs,)  and  £4  10  2  for  costs,  and  interest 
on  both  sums  from  11th  Feb.,  1858,  (instead  of  as  before,  from  the 
23rd  Dec.,  1867,). 

This  execution  against  lands  was  then  renewed  ttom  let  Aug., 
1862. 

On  the  26th  Jan.,  1868,  the  plaintifi^  and  the  defendant  have  a 
further  accounting,  in  which  the  two  notes,  given  upon  the  first 
settlement  are  reflated,  with  interest ;  and  a  rarther  sum  of  $10.60 
for  costs  of/L/a.'«,  and  two  additional  sums  of  $126  and  $800,  for 
money  paid  on  account  of  the  Building  Sodety's  mortgage, 
making  the  total  claim,  at  that  date,  $1820  01. 

Then,  in  order  to  make  the  endorsation  on  the /L  fa.  against 
lands  correspond  with  their  new  statement  of  accounts,  the  plain- 
tiffs, on  the  2nd  of  Feb.,  1868,  make  tiiis  further  endorsation,  that 
the  Sheriff  shall  levy  the  further  sum  of  £168  118,  for  damages, 
with  Interest  on  the  whole  damages  from  the  26th  of  Jan.,  1868 — 
the  interest  on  costs  as  above. 

Then,  on  the  16th  of  June,  1863,  the  plaintifib  apply,  by  sum- 
mons, to  a  Judge  in  Chambers,  as  before  stated,  for  leave  to  amend 
the  endorsation  on  the  fi,  fa.,  by  increasing  the  amount  endorsed, 
by  shewing,  among  other  facts,  tiiese  statements  of  accounts, 
and  that  they,  tiie  plaintiffs,  have  paid  these  moneys  to  the 
Building  Society,  Ac,  dec,  as  above  stated. 

The  1st  objection  which  is  made  to  this  application  is,  that  the 
cognovit,  or  a  copy  of  it,  was  not  filed  acooroing  to  the  237  sec.  of 
the  C.  L.  P.  Act,  within  one  month  after  it  was  given;  and,  as  the 
statute  declares  that  "  No  confession  of  judgment  shall  be  valid  or 
effectual  to  support  any  judgment  or  writ  of  execution,  unless  this 
is  done :" — ^that  so  soon  as  this  defect  is  brought  to  the  notice  of  the 
Judge,  he  should  not  make  any  order  upon  it,  or  with  respect  to  it, 
which  may  have  the  effect  of  maintaining  or  confirming  it. 

The  2nd  objection  is,  that  the  phuntiflb  have  already  made  the 
very  endorsement  themselves,  which  they  now  desire  the  sanction 
of  the  Judge  to  have  made. 

The  8rd  objection  is,  that  the  plaintiA  do  not  state,  oorreetiv, 
that  the  sum  of  $1820  was  due  as  by  Exhibit  B.,  when  the /I  fa, 
againstr  lands  issued :  for  that  /k  fa,  was  issued  on  the  10th  of 
Aug.,  1861,  while  Exhibit  B.  shews  the  payments  to  the  Building 
Soaety  were  not  made  till  Oot,  1862,  and  Jan.,  1863. 

The  4th  objection  is,  that  the  plaintiff's  affidavit  does  not  state 
truly  when  it  represents  that  the  endorsations  made  on  the  Ji.  fa. 
against  goods  on  the  28th  of  Oct,  1858;  and  the  endorsations 
made  on  the  ft,  faJs,  against  lands,  on  or  about  the  10th  of 
Aug.,  1861,  and  sgain  made,  in  effect,  on  the  Ist  of  Aug.,  1862, 
when  they  were  re-renewed,  were  made  as  sworn  to  in  srror  by  the 
phantiff*s  solicitor,  for  the  Exhibits  A.  A  B.  shew  dearly  there 
was  no  error  in  the  endorsations,  as  it  was  the  only  sum  which 
could  properly  have  been  endorsed  for. 

The  5th  objection  is,  that  the  additional  sums  in  the  new 
endorsement  of  the  2nd  of  Feb.,  1868.  cannot  be  claimed  upon 
this  cognovit ;  that  they  formed  no  part  of  the  original  debt  for 
which  ue  coofessicm  was  given. 


And  the  6th  objection  is,  that  this  application  is  made  for  the 
mere  purpose  of  procnring  for  the  plamtiffs  a  priority  over  the 
other  creditors  of  the  defendant,  which  is  now  the  very  subject  of 
a  contest  in  the  Court  of  Chancery,  between  the  pUdntiA  and  the 
other  creditors  of  the  defendant 

As  to  the  Ist  objection,  our  section,  which  is  general  in  its 
application,  appears  to  be  taken  from  ;the  Imperial  Act,  12  A  18 
Vic,  ch.  106,  sec  136,  which  applies  to  confessions,  Ac,  Ac, 
given  by  traders. 

Under  the  Act  8,  Geo.  4,  ch.  89,  sec.  1,  and  the  1  A  2  Vic.,  ch. 
110,  which  avoids  confessions,  as  against  assignees  in  bankrypt- 
cy,  dec,  unless  the  confession,  or  a  copy  thereof,  has  been  filed 
within  twenty-one  days  from  its  execution,  it  has  been  held  that, 
although  the  execution  has  been  executed,  and  the  money  paid  to 
the  execution  creditor  before  the  bankruptcy,  that  the  assignees 
may,  nevertheless,  recover  it  from  the  creditors.  JBettUtton  v.  Cooper, 
14,  M.  A  W.  699. 

Acraman  v.  HemUnan,  16,  Q.  B.  998,  decides  that  under  the  12 
A\Z  Vic,  ch.  106,  sec  136,  the  warrant  to  confess  judgment  and 
judgment  are  void  as  aeainst  assignees,  if  the  warrant  be  not  filed 
within  21  days,  even  luthough  the  judgment  be  entered,  and  the 
warrant  entered  with  the  judgment,  within  the  21  days ;  the 
warrant  must  be  filed  with  the  proper  affidavit,  which  the  act 
requires,  which  is  the  only  filing  mien  wUl  be  sufficient 

I  think  it  is  impossible  to  do  otherwise  than  to  say,  that  while 
snch  a  confession  and  judgment  would  seem  to  be  open  to  the 
objections  suggested,  it  would  not  be  expedient  to  ntake  the 
amendment  prayed  for. 

It  is  not  necessary,  therefore,  to  pursue  these  objections  further ; 
but  if  it  kiad  been,  and  if  relief  could  have  been  afforded  to  the 
phdntifib  at  all,  it  could  onl^  have  been  by  making  the  other 
execution  creditors  of  this  defendant,  and  the  sheriff,  2so,  parties 
to  this  summons,  as  I  intimated  on  the  argument,  they  oi^ht  to 
be,  and  which  I  find  to  be  expressly  so  decided  in  Hamnumd  v.  Nomas 
1  Dowl,  N.  S.  351. 

After  a  careful  perusal  of  all  these  affidavits  and  papers,  I  must 
say  that  this  case  nas  not  been  submitted  to  me  in  a  very  Ingenuous 
manner.  These  plaintiffii  mak^  an  application  in  June  to  justify 
an  act  which  they  have  themselves  completely  performed  in  the 
montii  of  February  before,  without  brinrag  this  fact  expressly 
before  the  Judge;  and  I  must  say,  also,  tnat  it  is  a  complete  mis- 
statement of  their  case  to  call  the  first  endorsation  an  error  of  the 
plaintiff's  solicitor,  when  it  is  the  only  endorsation  which  the 
plaintiffe  themselves  could  have  made  m  Aus.,  1861,  when  they 
sued  out  their  execution  against  lands,  as  thev  had  not  at  that  time, 
nor  for  more  than  a  year  afterwards,  paid  any  portion  of  the 
money  which  they  claun  the  right  to  add  to  the  orMrinal  endorse- 
ment The  plaintifb  case  is  not  one  of  error  at  all :  it  is  as  a  right 
to  add  moneys  to  the  original  endorsation,  which,  slthough  they 
had  not  accrued  as  a  claim  to  the  plaintiffs  when  the  endorsations 
were  made,  were,  nevertheless,  as  the  plaintiffs  contend,  moneys 
within  the  provision  and  protection  of  the  oonfesrion.  by  the 
express  terms  of  the  settiement  of  aooounts  of  Dec,  1857,  and 
widch  was  in  lien  of  the  defeasance  underwritten  upon  the  confes- 
sion itseU  This  is  their  case,  and  not  one  of  mistake  or  error  in 
any  form.  But  1  do  not  feel  at  liberty,  or  called  upon,  to  express 
any  opinion  upon  this  branch  of  it  for  the  reasons  already  given. 
I  wish  to  say  nothing  either  upon  the  amendment  already  made 
by  the  plaintiffii  of  the  endorsation  upon  the  writ 

I  discharge  the  application  with  costs. 

Summons  dlBcharged, 

With  costs. 


Non.— If  an  ■ppIIeatJon  is  nuid»  by  one  of  leTera]  «zeentloB  er«diton  ti>  aniMid 
tb«  MidonemeDt  on  a  writ  bj  iBcmtfliig  tha  amoaotoT  (ba  nun  to  be  l«Ti<Hl,  tba 
other  eiaditof  a,  and  the  oSeer  to  whom  It  to  direeted,  ebonld  ho  mado  partlaa  to 
tho  nila.    Bammottd  r.  Aewa.  1  Bowl.  N.  8.,  861  8. 0. ;  9  M.  *  W..  'JSL 

If  the  writ  has  lieen  endorsed  ffir  too  small  a  snm,  the  plalatiff«  maj.  In  the 
«aM  of  a  jH.  fa^  be  al'owed  to  iwne  a  fivsh  writ  fir  the  residue.  Strrrt  t.  Aim- 
mon,  2  DowL  P.  a  40A.  AmaU  V.  JHekmion,  18  Uw  J.,  Q.  B.  151,  1  B.  A  L.  165 
B.C. 
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Baxk  Of  Uppbk  Canada  t.  BaAtrr. 
TBI  Samb  t.  TsoMAtt* 


Im  order  to  rvMnilw  Ilea  crt«U4  by  the  MglttnttoD  of  ■  Jadgmettt  TMentrtd 

At  Uw,  it  IsneoeaHtry  that  th  <  bill  to  onlbroe  rach  Iton  ihooldlurt*  been  filed 

on  or  beliwe  the  18th  day  of  Mey,  1861. 
Wben»Jiid«tteiit«i«dllorfllee»  bOttoeBfoMeMe  JudkBenivgittettiM^Uhde 

of  hie  debitor.  It  m«M  b»«hewB  that  the  CNdltor  hee  ened  oM  esMitlim  oA 

ftfohjadgment. 


lC3^tff!Si.ktotl.«l»M».l«a*iMWl*|«1n*hirt»U.l«fr«^  AngM  y.  Draptr;  (1  Vernoo,  899)    HijI 


tlon 


t<^^eMfti  <e  pejM^t  thet^dft  ettd  wtaM  eseeti- 
on  the  eve  of  beiiig-evid  oat,'  the  egenl ■heBwidett  ftmn  the 


eoontry;  end,  with  the  avowed  ol^eet  of  defiiatini 

'iigl 

««tt2r  teapema  to^whenlhewMWly  then  tetredaeed,  «  lar^  qjiantltj 


■i  the  acebt  alleged,  Ibr  the  porpoee  of 


f  defiiating  the  dalm  of  the  baokj  bat. 
tMylng  mi  other  creditori,  conveyed 
thin  tAta«daeed,  «  large  oBantltj  of' 


plaintiflGi'  right  to  retain  their  lien  matured  before  filing  their  bill 
by  a  deoree  at  Beatty's  suit  I  shonld,  in  accordanee  with  the 


TalaaUe  lands  to  be  peidftv  in  good*  at  hmg  dates,  tetnmlngaft  night  for  th* 

EnrpoM  of  ezecnttng  the  eonTeranoes,  and  which  were  execnted  wichont  any 
iveetlprtlonofthe  mte  to  the  property ;  and  the  agent  cnbeeqfMiltly  elgried 
tha agceeBMnt  fiir tha  deUveey -of  the  geode  lo  hIeeoB,  takingi  in  paymMit,  hfle 
notes  payaMe  over  a  period  of  seTeral  years.  Tlie  eonrt,  vndsr  the  eireiim- 
BtHM,  set  aside  thrsilB  arfrandttleat  igathst  the  ~ 


beneil  of  any  rl^jhte  wfaleh  they  nrtglit  hareaoiiiidred  as  jadgiseikt 
OT^ditore  by  Tirtne  of  Beaity's  enit.  The  bill  simply  aete  vp  the 
bill  filed  by  Bdatity,  and  theanewer  of  the  defbndante  filed  long 
svbeeqnentiy  to  the  18th  of  May,  1861:  Beatty  might,  at  eenjr 
time,  hare  diemieeed  that  bill.  The  plalntlfig'  right  at  th«  time 
thie  mit  wm  ooramenoed  topreeerre  their  lien  as  jadgnent  cre- 
ditors hj  means  of  Beatty's  suit  was  inehoate,  and  until  deeiw 
they  oonid  olaim  no  benefit  of  the  snit  This  theynnticlpMed, 
and,  therefore,  hare  in  respeet  of  It  filed  their  bill  too  sdon,  jest 
as  when  a  Judgment  is  no  iien  on  any  specifio  lands  the  plaintiff 
seeks  eqnitable  ezeenUon  in  this  ooart  without  first  haTing  iesned- 
ez«cution  on  Ids  jud|;ment  at  law.    Ifeatt  y.  Marlbcrougk^  {Z  M. 


the 


The  billy  iU'the  fiirst  mentioned  oaasa,  was  filed  by  tho  Bank  of 
iTpper  Canada  against  James  Beatty,  Oeorge  Thomasi  and  John 
Stephens,  for  the  pnrpoeeof  having:  enfoNod  theps^meni  of  a 
Judgment  reoovered  by  the  bank  against  Thomas,  under  the 
oiroonutaneeo  setfMh'  in  the  Jud^ent'  7%at  cause,  together 
with  a  salt  Instituted  by  Beatty  against  Stephens  and  the  B«nk' 
of  0pper  Canada,  oamoon  to  b»  heard  at  the  snino  ^Ume. 

Stnmg  and  Criekmore  for  the  Bank. 

SUks  nnd  Blainr  for  the  delbndantei 

In  the  suit  instituted  by.  Bea»^,  th«  usvnl  deoreo  wttoprenone-- 
eed.  In  the  other^  after  taMng  time  to  look  inttf  thto-  8inth»rtli0tf 
oited,  the  following  Judgmenl  was  deliTired  by 

VARKOVOBirMT,  C— This  Is  a  'bill  to  set  aside  it'  o^rtlrtfi  cdntef -^ 
anea  of  lands  by  one  of  the  deftndants,  Thomas,  to  one 'other  of 
the  defendants,  Stephens,  on  the  ground  that  il  ^wto-mode  ^^h 
the  fraudulent  intent  of  potting  the  property  out  of  reaeh  of  the 
plaintiffs,  and  during  the  pendenpy  of  an  notion  by  then  against 
the  defirodant  Thomas,-  whioh  resulted  in  a  judgment  at  law  for 
an  amonnt  of  whioh  the  ^alntiffiH  by  means  of  tbisbtU,  seek  to 
obtain  payment  out  of '  the  pvopevty  la  question.  The  bill 
alleges  that  the  ooawjranee  to'Stepheeawas  volnutatfy  and' with* 
out  oensid^ration.^  Tiiia  latter  allegation  is  dieproTod.  ThoblU 
prays  inreferenoe  to  the  lands  sorooareyed*  thatthe -same;^  upenr 
whioh  the-platntiffs' jttdgm#nt'iS'a  lion  o#  Inonmbraeoev  or  a*eoa« 
potent  part  thereof,  may  be  sold»-«ndthepfeoMds  applM^o  the 
payment  of  the  Judgment.  TkobiU  also  impeaeh*s  •  judgtteut 
reoovered  by  the  defendant  Beatty- agl^nel  ThostfAs;  bet-tMe 
portion  of  it  is  nsiraater4al  to  tho  questtoee  under' oonmd^ration 
here,  as  Beal^,  prior  to^ho  18ck  of  Mny^  186I,-  filed  »•  bill"  on 
that  Judjpneat  as  a  Judgment  or«ditor}  making  the  pMntifa 
parties  defkndants  to  it  as  Judgment  erddftorsef  Thonasi'  and  har 
obtained,  sinoo  this  <  cause  was  heard,'  the  or^aary  JodgssMt 
creditor's  deoree.  The  plaintiffi,  In  their  bin*  which'  wkr  filed- 
in  Jnno»  1861,  do  not  Allege  thaiepen  their  Judgment  theyrheve 
issaed  any^  /s.-agalnet  lander  bet  they  set  up,  aagtvlngitfaemm 
right  to  obtaie  the  aid  of  this  court  teesetfutlesp'onand  of  their 
Judgment;  the  bill  fiM  by  Beatty  as  -ajedgmaitft  creditor  on  "the' 
Uth  of  May.  1861,  and  to  whkli,  a»  sttMed*  they  wne  made 
parties  defendants*  and  ihdy  act  forth  that  they  had  pvt  in  their 
answer  in  whioh  they  claimed  to  be  paid  the  Judgment  in  question, 
as  well  as  a  prior  Judgment  recovered  by  the  Savings  Bank,  and 
assigned  to  them,  but  about  wiiieh  there  is  no  dispute,  as  Beatty 
offers  to  redeem  and  pay  it  o£  The  pUdntiffs  rely  upon  this 
allegation,  true  in  fact,  as  bringing  them  within  the  11th  sec.  of 
the  act  24  Vic,  oh.  41,  and  therefore  keeping  alive  their  judg» 
ments  as  liens  upon  the  lands  of  Thomns  avAllable  for  the  pay- 
ment of  his  debts,  aad  they  also  contend  that  that  act  did  not 
teke  effect  till  the  1st  of  September,  1861,  iHiereas  the  bill  in 
this  case  was  filed  in  June  previously,  and  that  so  their  Hen  Is 
prcserred. 

I   think  the  plaintiffs  fail  to  maintain  either  of  these  posi- 
tions, and  that  they  filed  their  bill  too  soon  to  give  them  the 


Bank  of  Montttal  v.  Woodeoek,  (9  Qraht,  141,)  have  held 
that  they  hkd  mkde^nut  a'title,'  sbtAr,  to  sttk  thl»  aid  of  this 
court  Bist,  as  I  have  alrendy-  said;  the^  havo  been  preidatttre, 
nefCher  having  a*  decreoestablirtiing  their  position  In  this  conrt' 
in  Beatty*s'  stdi,  nor  ezecntion  at  law'  when  they  filed  their  bUl. 
As  to  the  last  clause  of  tho  24  Yic,  ch.  41,  prirHdlng^'  **  TbH  act 
shMt  tsfcn  efihct  oil  the  1st  day  of  Septettrber'  ne^*  no  dovbt 
some  uncertainty  as  to  the  time  the  act  Is  to  oporate  Is'  orentud 
by  iir  It  WAS  probably  hnrriedlyinsorted  In  th»  bill  allarit  had 
been  introduced,  but  I  think  its  effiBCt  must  be  limited  to  keepiBg 
legistered  Jndgnietftsitt  their' placet  er  order  of  priority  (bet  not 
as  liens  jmt  t^  netil  tho  Ist  of  Sepftember,  in  orator-  that  th^ 
mi^  antosesh  prtoril^esrsttstalewritft'ofezftcetloB  wfasdi-akaii 
hav«  bMn  issued  on  them  ie  the  tteantimo,'aad  thM^  ifi  aM  other 
respeet*  the  aet  came  into  optatftioBf  irikmedleteiy  on  its  pcsslBgi 
This  view  is  confimi«d  by  the^  act  a&  Vici  dt;  21,  pMod 
to  cure  an  omission  in  the  otiier  act  relative  to  the  regiairy 
of  certlficat«s  of  discharge  of  mortgage.  It  recites  that  it  is 
expedient  *•  to  remove  all  doubts  as  to  the  sufilcieoey  of  such  regis-  * 
tration  since  the  ^anmg.  of  the  said  act  *' — ^that  is,'  the  24th  Vic., 
ch.  41,  and  provides,  in  its  8rd  section,  that  vhirj  certifteate  of 
mortgage  registered  since  the  18th  of  May*  1861,  wkioh^  before 
that  date,  would  have  been  a  sufficient  discharge  of  a  mortgage^' 
'*  shall  have  the  same  effeot'and  validity  as  if  the  Sfscond  action 
of  this  act  had  passed  and  been  th«  8th  sub-section  of  aeetion 
number  seven  of  the  said  act  24  Yic,"  ftrem  which  by.  an  oTor- 
sight  in  repealing  the  clause  of  the  old  act  for  the  registration  of 
such  certificates  prorision  therefor  in  the  future  had  been  omitted. , 
The  legislature  here  plainly  shew  that  they  treaf  the  act  .of  24 
Vic,  as  having  c6mexnto  fordo  oil  th«  1 8th  of  Mhy,  1861,  thb 
date  of  ltd  being  pAssed. 

The  o):()6otSon  td  th«  p1a1htiflli^61ngln'A>Mlraontc  aA^tbo'aid 
of  thru  cduft  hAvthg  b«en  tak^n  by  thi)  aiiswer;  XmustpTO  the 
def<iBdAntd  their  cdsts  aAd  dfsintss  thl»  bin,  hot  wfthoui  prejudice ; 
if  that  leAtC  h6  neCMsarjr  td  the  pUifitUK'  fiting.  anothkr  in 
rcMpMt'df  the  same  matters.  - 


After  this' judgment  had  been'  d^fvertd'  thi'  Battle Insatnied 
prbceedings'in'  another  suit  against  ^he  same  parties  akid  ono 
F.  A.  Thomas,  a  son  of  tho  defendant  ThnmAs;  td-whbm'btsfiitlrar 
had  traasflRTCd  his  elAiie  upea  Biepheis.'- 

Bvideneo  WM  tAken  In  the  suit,:  afid  theesMd  hir^««  bClfiM«'hl§ 
Lordship  the  ChanMltenr  at  tho^eittiiigeof  the  odort  at-LWWI^'in 
MiMh  and  Aprils  1868; 

Btehw,  Q.  C»,ahdi«i9«M4:f<i»tkli^<plifakttitt^ 

Biak€  and  BMH^  f dr  def efidtals.' 

Chrtm^.  Jiotofcjh,  (4  L.  TrN.  S.  1>,  ^«rf  t.  SeMp,  (1  M.  k 
Oon  864>,  BuMand  ^.  B&ii,  (7  Grant;  440),.  1^kn<  v.  JMr< 
(7  Q  <B.  898X  Th&n^Mon  ▼.  Tfe6slef',  (S-Jer.-  K.  S.'668^  8.  O.  Ctt 
appi  7  Jur.  N.  S.  68]),^ViRe*T:  F\^entk^  (I>.  M.^ftO;  d5)<  Als' 
V.  TkeSahomOmMOmV^mfMmi^  (41)rewv492),  f%rffiA!r^.\fl^ftr;' 
(2  Juf.  N:  S;  1081),  wtire,^  a^onglit  other  ■cAMfe,'reMreA  •!#  and 
commented  en  by.  counsel; 

Vamkouohhit,  C— The  bin  in  this  ca'8«$is'fifed^1>^ili•'plshI-- 
tilh  to  have  dedarwl  void  as  against  theu,  afid^all  other  ci^ifdlldn 
of  George  Thomas,  one  of  the  defendants,  certain  oon^^fN&nwi'or 
real  estate  executed  by  hhn  to  John' Stephen,'  another  of  tho 
defendants,  under  the  following  ciroumstAnO^s':  TheitfiiB  hiting 
for  some  years  been  Agent  of  the  plaintiffs  in  Chatham,  became 
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indebted  to  them  in  ftbooi  the  Bom  of  $78«000i»  in  leftpeot  of 
TAriottB  tnuMctions,  and  to  eeearo  its  payment,  exeooted  to  the 
pUintiffii,  OB  the  first  day  of  March,  1868,  a  mortgage  of  certain 
lande,  estimated  at  the  time  by  a.  gentleman  employed  l^  the 
plaintiifa  to  Yslue  them,  as  worth  $06,000.  On.  the  IStb  of 
lioTember,  1868^  the  Toronto  Savings  Bank,  represented  by 
Messrs.  Henderson,  Prondfoot  and  RobiBson,  reoorered  a  jndg* 
meat  agninst  Thomas  for  j&Ii98  Os,  Other  parlies  were  also 
liablft  to  the  Barings  Bank  for  this  debt,  but  whether  thoy  were 
or  aresolrent  or  not  does  not  appear.  ThaSariogs  Bank  also 
held  as  secarity  for  the  debt  a  translcr  of  7000  or  &00  aerea  of 
wild  land,  the  title  to  whieh  is  still  in  the  Crown,  bat  one  inital- 
moi4;  Tts^,  one-tenth  of  the  original  pnrohase  money  having 
been  paid;  whether  this  secnrity  is  of  Anjr  ?alnadoes  not  af^ear. 
On  the  16th  .of  NoTember,  1858»  thisjndgment  was  duly  registered 
ia.'the  oonoiies  where  the  lands  in  question  iiere  lie,  and  wvitsof 
oxeouiion  against  the  lands  of  the  defendant  Thomas  were  duly 
issued^  and  .placed  in  the  hands  of  thesherift  of  the  said  ce9D- 
ties,  and  have  been  daly  kept  allTC.  This  Judgment  remains- 
nnsativfied.  On  the  4th  of  Oetober,  1860,  it  was  asslgocd  to-  the 
plaintifik,  who  then  became,  and  still  ar^,  entitled  to  the  benefit 
of  it*  Thomas  having  made  default  in  payment  of  one  instalment 
of  the.  monpy-  payable  to  the  plaintiffs  uodet  the  mortg^e  to 
thero^  was,  in. the  ear\y  piirt  of  tbe.yeac.l860»  sued  l^F-  tb»  plainr 
tiffs  :thercfor.  In.  this  «uit  lie  m^e  defence,  as  he  says*  for  time 
to  enable  him  Ito  secure-  his  other  creditors,  and  a-.Terdiot  having 
been  rendered. in  it  Against  him  at  the  Chatham;  assiseSf  wl^ch 
commenced  on,  the- 16th  of  April,  1860,  jiidgment  wap  entered  up 
upon  it  for  the  sum  of  X2893  17s«  4d.»  on  the  18th  of  th^  -sam* 
month,  and  writs  of  fiirifadaa,  against  his  lands  di|ly-,i8saed  and 
delivered  to  the  sheriffs  of  the  said  counties,  in  whose. hands  thty. 
remain  onsatibfied.  On  the  1 8th.«nd  1 9th  days  of  the «ami^ineQl]b 
of  April,,  tbo  said  judgment  was  dnly  registered  in  the  same 
counties.  On  the  6th  of  June,  1862,  the.  plaintiffs  reoQvered 
judgment  against  Thomas  for  $64,086  65,  the  balance  of  the 
amount  secured  by  the  mortgage  to  them. 

In  AprB^  1860,  theoutslla  valne  of  the  propetty. mortgaged  by 
Thomas  to  the.  bank,  appaara  to  .be  f  I6,000>.  Hew:suehiezagger« 
ated.vidue  as  that  put  upon  it  in  Marohi  1868?  (befovs  which ^  the- 
revulsien  in  the  value  of  the  real  eetaie  in  the  country  had  taken 
plaee#)  waaamved  at  by.tha  gentleman  wlio  thus  jestimatedi  it, 
IdoA0t  knom 

On.the  momingof  tfaa.lStli  of  April,  1860;  nmsaas  leftCkat- 
ham,  and  arrived  on.  th»  same  day  in  Detroit,^  where  he  has.,  ever 
stttoe  I  resMined,'.  havtng.reftumed  to.  Canada  only  on  the :  ocoasieB 
of  hift  attending  as  »  witness  in  this  caaa,  unden  the  protection  of 
a  snhfKBna.  When  Themns  thus  absconded  Amm  .Chatbam4ie  was 
indebted .  to  drvem  partieetnsums  notoeeoredr  by  judgment  or 
otherwise,  toaik  amoont  of  from  £4000  to  X6006;  On  the  day  of: 
Ids. arrival. in  Detroit  Thomas  met  with  the.  defendant  Beattyi 
with  whom,  for  many  years  he  had  beeni  on  terma  of  intimate 
friendship.  They  met  in  the  strsei,  nnd  Thomas  at  onea  proposed 
to  Benlty  thaihe,:  Beatty,  should  buy  Tfanmas** pvopsvty,  giving, 
as  hfaa  reaaoBS  for  desiring -to  sdl,  that  thaplaintift  were  pressing 
hiffli  hard  4  that  he  thongfathe  had  suffibienily  seenred  theniv  and 
if.  they  succeeded  against:  him  ha.wenld  net  the  aUoito  pay 
other  creditcnwhem  hn  owed.  Beatty,  as  hat  swears  <onhi» 
examination,  was  personally  aware  that  Thomaai  had:got  inta 
trouble  with  the  bank,  and  had  had  a  settlement  with  them»  and 
tlmt.heiiad  lost  his  position  as  bank  agent;  and.heneat  heaid^ 
aa.  ha  states,  of  Thomas's  tronblcs.  when  the  latter  came- to  se* 
him  in. Detroit,  that  is,,  on.tha  occa«on.of  the  interview  just,  men^ 
tioned*.  Beatty  declined,  to  make  the  proposed  parchassy  not 
being  then,  aa  he.  ssys,  in. a.  position  to  buy,  Thomas,  then 
requested  Beatty  to  propose  to  the  defiandaDt  fitepheasy.  his 
partner  in  business,,  to  become  the.  purchaser,*  and.  Beatty  pro- 
mised to  do  so.;  subsequently.,  on. the  samedayK  Themes  went 
down  to  the  store  of  the  defendants  Stephena  and  Bea4ty»,  and 
was  introduced  to  the.  former  by  the  latter;  What,  then  psssed 
between.  Thomas  and  Stephens  is  told  by  the  former. ia-thefoUew* 
in|^  worda:. 

**  I  gave  Stephens  e  list  of  the  property  I  wanted  to  sell,  and 
told  him  Beatty  would  explain  the  value  to  him ;  that  1  had  put  it 
in  as  ^w-as.|>9S8il4Sr.te  induce  «  purchase)  I  bed  pfjit  iberpriee 


at  $60,000  ;  I  gave  him  a  list  of  the  ineombranees,  which  would' 
be  deducted  from  thisprioo';  my  interview  with  him  lasted  five 
or  ten  mtnotes ;  I  told-  him-tlmt  the  wbolearaonnt  of  the  Frond  A>ot 
judgment  (that  is theSavinge  Bank)  was  not  to  becensidered  as* 
due^  as  they  had  other  seenritiesc  I  put  down  Beetle  judgment' 
among- the  incumbrances  c  Stephens  arid  he  would  take  time*  to 
consider:  1  left  him^  and  returned  in  about  en  hour;  I  considered* 
the  inoumkranoesto  beabe«t.<me*tbird  of  the  price  named  by  me: 
when  Iretnrnedi  StephMieasiked  me  my  terme far  payment:  I< 
said  I  wanted  part  cash,  and  the  balance  in  groceriesv    He  said' 
there  was  no  useof'AiHher  dieouseioni  aehe  wevtdnotpay  any 
cash;  I  told  htm  I  wanted  means  to  pay  off^'credilors,  and  thai 
next  to  cash* I  ooasidered  grooerieethe  beet  things  we  then  spoke^ 
of  the  price  tebe  paldr    Stephens^  said' he- m««t  take  off  one- 
third  of  the  $60^000  fbr  the  incmntoincesj  one^third  for- taxesv 
and  to  cover  any  defect intitley  and  ibr  profit  in  the  transaction: 
he  then  olRhred  me  $1 6^000 s    I'  tried  tegel  more?  Stephens 
reAised  it,  saying  I  might  take4bat  or  nothing:  lagi^sed  to  his- 
ofR^:    tbia  interview  lasted    abbut  one-quarter  of  an  hour: 
Stephens  then  teld  me  he*  bad  determined^  te  pvrehaee^  1  raet^ 
Mr.  Prince  aad  Mv^  Bernard  therci  (the  meesbers  of  the- ffhn  of 
Frinee  &•  Bernard,  solioltorsr)  the  latter  was  to  draw  op '  the 
agreement  t  hO' dtddfttw^it  whilo  I  wae'there;  then  Stevens  > 
read  it  over,  but  was  not  aatlsfied^  aS'hesakl' that  provtsien  ought 
te  be. made-try  it  against  Beatty-s  judgment,  end  he  did  net  see* 
wiiy  Ishenldnet  givehim^bls  Indemnity  if  I  Te^t  satlsi^d^  as-I- 
said*  I  was,  that  there  was  other  property  suffitlent  >  te  pey  it : 
Beattjr^  judgment  was  not  esUnmted  among,  the  inoumbranees* 
dsdnoted  as  one«thlrd  ef  thepviee  of  tbelaadst  I  then  addtd  to- 
the  paper  so  drawn   by  Bemaid  the  previslen  in  regard- to 
Beatty 's  judgment,  and  with  this -Stephens  wansaHsfiM:    he- 
weuld  •  not  sign  it  till- he  had  get- the  deeds:  Btranrd'saldhe' 
wottid  set  his  clerks  to  work -to  prepare  the  deedts  Stephens- said 
hewenld  have  to  be  quick*  abent  it^  as-hcwas^eingaway  in  the* 
cars  that  eveningt    Bernard  proposed  a-  power  of  attorney: 
Stephens  said  he-  would  prefer  signing  the  agreement  htmseif : 
finally^  it  was  determined  to  have  a  power  of  attorney,-  in  case - 
Stepliens  was  gone  when  the-  desds  were  ready :  I  did  not  see- 
Stephens  again  that  day:   he- had- left  before  the  deeds   were- 
ready :  I  went  to  Windifor  at  night  to  exeente  the  deeds,  beoause- 
they  were  not  ready  before^  and  I  feared  if  left  till  next  day  I 
might,  if  I  then  went  over,  be  arcestedJ' 

Thomse  also  states  that  nfter  •  the  deeds  iprere  ready  for  exeesi*  • 
tlon  by  him,  Mr.  Bematd,  whom^he  had  cenanlted^  advieed  him 
that  if  he  returned  te  Canada  -  aOter  sellings  his  landa,  the  \  bank, 
beiog^annoyed  therel^i  would  probably  arrest  htm ;  that  having 
sold  biepreperly  heremaincd  in  Detroit  to  look  aHfer  the  pro* 
ceedsi  and  te  •realiaethem ;  that  -he  did  net  think  it  waa  safe  to  go 
book  to  Ch<ithani4  unleee- he  soenldmekseeme  arrangement  with 
the. bank,  aa  he  feared 'they  woeJd  -eapiae^im ;  that  Mr.  Bernard 
advised  him  to  •cross  over  to  WIndsbr  to  execute  the  deeds^  aa  the 
bank .'  mfigbt  •  procure  •  hie  -.  arrest,  and  that  he  croesed .  ovr r  to 
Windsor  betweea  -10  aad  1 1  o'deck  at  night,  to  execute  the  deeda  - 
to  Stephctns.    These  deeda  being  1  thoee  impeached  in  this  suit 
wete  these  •  aad  .then  exesuled.    On  th*  followtng  morning,  waa : 
exaented  by  Beatty  for  Siepheoa- under- power  of  attorney  tha. 
sgreesMnt  hj  the  laUer  te^purehMei    The  deeds  covered  a  quau'* 
tity  of  land  in  the  Gonnties  ef  Kent,  Middlensx,    fissex,  and. 
Lambten.      Tfaorconoidorattoni-  thsrefar,.  was;  the  agreement  of. 
Stephens!  whidi, .aHer.  reeidng.that'Themae  was  about  io^  wm» 
menee.btt^nseeia-Betooit}'  and  bed  bargained.with  Stephens:  for* 
gf oeeries  to thC'  amenatof  St^^OOO te  be nasd  in  sneh  basinses, 
he*  Stephens^  agceed  te-suppl^  the  same' to  Thomas* in  the? 
following  manner ;  to  the  ame«it>of '<$8.06^  atnny  time  within  * 
oae  year  thereaflMtr^^  te  the-asnsnnt  of  40,<KK>at  any  'time  within 
the  yuar  fQHewtag^tand  tethanmosmtof  $iMX)ftirtthiW:eaoh  oae 
of  thetfi^e  rfolleviag  yeank    In  relatisAita  thia  .transaction  of  i 
saW  aad  pnnechase»  deClindant  Beatty,  on  'hie  exanunafioa^  saya : 
that  he  introdosed  Thomas  te  Stepiica%  and  left  them  together, 
and-heard  nothing  ^mere  of  the  matter  till  Stepiiens  brought  him' 
a.  list  of  the  lands  offtred  by  Thomas  for  ssie,  for  his  opinion 
thereon;  that  he  valued  the  lands  at  $60*000^  dedweting  one« 
third  for  incumbraneesi  and  ene«thsrd  to  cover  taxes  and  defects 
in  : title^  and  ,the  pcDbabta  picAt  in  ihe  .traanAtbn,  leaving..  ona« 
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third  M  the  net  price  to  be  paid  for  the  property ;  that  the  inter* 
Tiew  between  him  and  Stephens  on  tliis  oeciteion  lasted  a  coople 
of  boars ;  that  he  and  Stephens  disonssed  Thomas*  reasons  for 
selling,  as  already  giten.  He  says  he  adfised  Stephens  to  make 
the  purchase,  and  did  not  consider  that  the  matter  had  been 
carried  on  in  a  Tory  hasty  manner.  He  says  he  nerer  Tisited 
any  of  the  property  except  the  Chatham  property,  and  that  in  his 
estimate  of  yalae  for  Stephens,  he  did  not  take  the  amoont  of  the 
rents  of  this  Chatham  property  into  acoonnt,  as  he  did  not  know 
what  they  were.  Since  he  took  Stephens'  purchase  off  his  hands 
he  says  he  enquired  the  value  of  the  Chatham  property,  and  he 
thinks  of  some  of  the  other  lands,  but  he  is  not  posltiye.  Mr. 
Prince  swears  that  in  this  transaction  of  sale  and  purchase,  he 
was  actibg  for  both  parties,  the  consideration  for  the  sale  was,  as 
he  understood  from  all  parties,  the  setttng  up  Thomas  in  business 
as  a  grocer  in  Detroit ;  that  he  himself  was  at  the  time  acquainted 
with  Thomas's  position  with  the  bank  and  his  creditors  generally, 
but  he  thinks  Stephens  was  ignorant  of  it.  That  Stephens  was 
not  ignorant  of  it,  is  shewn  by  the  evidence  of  Beatty,  who  also 
swears  that  he  must  have  found  out  about  the  time  he  signed  the 
agreement  for  Stephens  on  the  following  morning  that  Thomas 
had  been  over  late  to  Windsor  on  the  preTious  night  to  execute 
the  deeds,  and  he  then  suspected  that  Thomas  had  absconded 
fh>m  Canada.  Mr.  Prince  says  he  investigated  the  title  to  the 
lands  for  Stephens.  This  must  have  been  after  the  execution  of 
the  deeds,  for  it  was  impossible  to  have  done  it  before.  The 
deeds,  when  executed,  were  retained  by  Messrs.  Prince  k  Bernard, 
as  solicitors  for  Stephens,  and  Bernard  procured  the  execution  by 
Beatty  for  Stephens  of  the  amement  of  the  latter.  Thus,  then, 
we  have  a  party,  five  or  six  days  before  a  judgment  is  or  can  be 
recovered  against  him  in  a  pending  suit,  flying  from  Canada  to 
the  city  of  Detroit,  in  the  United  States,  and  on  the  very  day  of 
his  arrival  there  introduced  to  a  man,  up  to  that  time  a  stranger 
to  him,  and  a  resident  of  Detroit,  and  witliin  the  space  of  about 
two  hours  thereafter,  conveying  to  him,  without  any  knowledge 
by  the  latter  of,  or  any  enquiry  by  him,  except  of  the  defendant, 
Beatty,  as  to  their  value,  and  without  any  knowledge  by  him  of 
the  state  of  the  title,  a  large  quantity  of  lands,  valued  at  the 
lowest  rate  at  $60,000,  and  for  the  avowed  object  of  defeating 
the  Bank  of  Upper  Canada  in  recovering  paym^t  of  the  amount 
for  which  they  were  then  seeking  judgment. 

Now,  as  against  this  short  statement,  of  what  actually  occurred 
could  these  conveyances,  so  executed,  stand  T  But  it  is  said  there 
is  something  more ;  while  on  the  one  hand  Thomas  desired  to 
defeat  the  claim  of  the  Bank  of  Upper  Canada,  on  the  other  hand 
he  sought  by  so  doing  to  produce  the  means  for  paying  his  other 
creditors.  Let  us  see  how  far  this  pretence  is  real  and  bona  Jld§. 
Thomas,  besides  this  property,  which  he  conveyed  to  Stephens, 
had  little  else  left — a  few  lots  in  the  town  of  Chatham,  sufficient, 
he  thinks,  and  as  Beatty  swore  he  thought,  to  satisfy  the  judg- 
ment which  defendant  Beatty  held  against  him  (and  which  hf^ 
been  registered)  for  about  £1,600.  Its  value,  so  far  as  I  could 
gather  from  the  evidence,  was  not  nearly  equal  to  this,  but  if  it 
was,  it  would  be  swept  away  under  Beatty 's  judgment,  and  no 
available  property  was  therefore  left  for  those  other  creditors 
whose  debts,  to  the  amount  of  £4000  or  £6000,  were  not  in  any 
way  secured,  and  which  Thomas,  as  he  stated,  was  so  anxious  to 
pay.  How  do  he  and  Stephens,  to  whom  Thomas'  double  object 
was  made  known  by  Beatty  as  the  latter  swears,  go  about  it  to 
effect  this  object?  Thomas  transfers  himself  and  all  his  property 
out  of  the  country,  conveying  the  latter  to  a  foreigner,  resident 
within  a  foreign  jurisdiction,  thus  pntdng  everything  out  of  the 
reach  not  only  of  the  Bank  of  Upper  Canada,  but  of  all  his  other 
creditor^  and  in  consideraUon  of  this,  Stephens,  or  Stephens  and 
Beatty  are  to  set  him  up  in  the  grocery  business,  prodding  him 
with  a  supply  of  goods  by  instalments  extending  over  a  period  of 
seven  years,  out  of  whieh  I  suppose  they  mean  us  to  understand 
the  creditors  are  to  be  paid.  I  am  now  speaking  of  the  transac- 
tion in  its  inception  and  formal  completion,  without  any  regard  to 
what  took  place  subsequently,  and  so  treating  it,  I  cannot  look 
upon  it  otherwise  than  as  a  gross  fraud  by  Thomas  to  cheat  his 
creditors,  knowingly  concurred  in  by  both  Stephens  and  Beatty. 
Knowing  Thomas'  design  to  hinder,  delay,  and  defeat,  if  he  could, 
the  Bank  of  Upper  Canada,  didStepheas  take  any  oare  to  see  that 


Thomas'  other  professed  object  of  paying  certain  creditors 
secured  T  Did  be  not  at  once  put  it  in  Thomas'  power  to  cheat  all 
bis  creditors  indiscriminately,  and  thus  aid  him  in  doing  so ;  and 
how  can  he  now  complain  that  their  joint  action  to  this  end  should 
be  frustrated  ?  Fraud  is  not  very  often  apparent  in  the  tranaaetioa 
which  it  affects — it  is  to  be  gathered  from  many  circumstances, 
including  the  conduct  and  demeanour  of  the  parties  to  it,  and 
every  contrivance  is  usually  resorted  to  to  hide  it,  and  to  bafBe 
enquiry.  Here  there  was  not  much  time  for  contrivance,  so 
hurried  was  every  thing,  least  the  expected  judgment,  at  Che  suit 
of  the  bank,  should  reach  the  property.  What  need  for  Stephens 
to  have  entered  into  the  transaction  ?  What  inducement  to  cloaa 
it  in  so  hurried  a  way  without  the  very  ordinary  enquiries  whieb 
any  man,  the  most  ignorant,  would  make  before  committing  him* 
self  to  a  purchase,  unless  induced  to  do  so  by  Beatty,  tbe  friend 
and  connection  of  Thomas,  to  aid  the  latter  In  the  accompliahment 
of  his  scheme  f  Was  there  not  sufficient  to  have  aroused  the 
suspieiott  of  any  prudent  man— to  have  caused  him  to  hesitate^- 
to  make  enquiry  f 

Let  us  now  look  at  the  conduct  of  the  parties  afterwards,  and 
see  whether  in  it  there  is  anything  which  will  remove  the  grounds 
of  firaud  presented  in  the  transaction  originally.  We  find  that 
Thomas  for  some  time  afterwards  does  nothing  towards  estaln 
lishing  himself  in  the  grocery  business,  or  in  receiving  groceries, 
but  in  the  month  of  September,  in  the  same  year,  he  proposes  to 
his  son,  the  defendant  F.  A.  Thomas,  a  partnership  in  the  business, 
in  which  they  should  share  equally,  and  accordingly  gives  diree* 
tions  to  Mr.  Bernard  to  prepare  the  articles  of  partnership,  when 
he  is  advised  by  that  gentleman  to  sell  out  his  interest  in  the 
agreement  with  Stephens,  as  it  would  be  unsafe  for  him  to  go  into 
business,  the  Bank  of  Upper  Canada  being  determined  to  push 
him  hard.  Acting  on  this  advice  the  elder  Thomas  sells  out  to  his 
son,  and  assigns  to  him  the  agreement  with  Stephens,  and  takes 
his  son's  notes  for  $16,000,  payable  in  instalments  extending  over 
a  period  of  between  8  and  9  years.  Thomas,  the  son,  thereupon 
enters  upon  the  grocery  business  in  his  own  name,  receiving  gro- 
ceries from  time  to  time  ftrom  Stephens  and  Beatty,  and  l>^ag 
credited  up  to  the  present  time  with  $8009,  and  $2577  as  payments 
due  him  under  the  agreement  with  his  father.  In  Octol>er,  or 
the  beginning  of  November  following,  Stephens  being  dissatisfied 
with  his  bargun,  because,  as  alleged,  the  lands  were  not  paying 
him  any  thing,  though  how  he  expected  them  to  do  so,  unless  by 
sales  which  he  does  not  appear  to  have  attempted,  one  does  not 
very  well  see,  applies  to  Beatty  to  take  It  off  his  hands.  On  this, 
Beatty  feeling,  as  he  says,  bound  in  honour  to  do  so,  as  having 
advised  Stephens  to  make  the  purchase,  consents  on  the  terms  that 
he  is  not  to  be  charged- with  the  goods  delivered  under  the  agreement 
until  he  liad  realised  the  amount  out  of  the  property  conveyed  to 
Stephens,  he,  Beatty,  paying,  however,  to  the  firm  tea  per  cent, 
interest  in  the  meantime  for  this  delay.  Accordingly  on  the  6th 
November  Beatty,  with  the  assent  of  both  the  Thomas's  assumes 
Stephens'  agreement,  and  the  latter  some  months  afterwards  exe- 
cutes deeds  of  the  property  to  Beatty.  These  transfeiv  bstween 
the  parties  appear  to  have  been  kept  secret  for  some  time  till  they 
came  out  in  evidence  in  1862,  in  a  former  suit  between  these  par- 
ties. The  deeds  from  Stephens  to  Beatty  were  not  registered, 
Beatty  says  because  of  Stephens'  title  being  disputed,  that  is  to 
say,  by  the  bank. 

In  the  arrangement,  such  as  it  was,  between  Stephens  and 
Beatty  either  a  great  deal  of  indifference  or  a  great  deal  of  confi- 
dence was  felt,  as  nothing  was  said  or  done  about  passed  accrued 
rents,  or  of  the  lands  or  mortgages  which  had  been  released  by 
Stephens  at  the  instance  of  Thomas  out  of  those  conveyed  to  him. 
Altogether  the  other  dealings  between  and  among  all  parties 
subsequently  to  the  original  ude  to  Stephens  were  not  of  a  charac- 
ter to  strengthen  it  in  any  way.  It  Is  evident  that  the  original 
sale  can  obtain  no  support  fh>m  what  followed  after  it,  but,  on 
the  contrary,  if  it  appeared  in  its  circumstances  free  fh>m  taint, 
the  subsequent  acts  of  the  parties  would  go  far  to  oast  discredit, 
at  least  grave  suspicion,  upon  it  I  quite  admit  that  we  are  not 
to  try  men's  rights  upon  mere  suspicion,  however  strongly  enter- 
tained, that  Sll  is  not  honest,  but  in  this  case,  as  I  have  already 
expluned,  in  the  view  which  I  have  taken  of  the  facts  there  is 
much  more  than  suspicion ;  indeed,  as  strong  evidence  as  you  can 
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eTer  expect  in  snob  a  case  of  the  fraad  by  which  it  has  been 
attempted  to  deprive  a  plaintiff  of  the  fratts  of  his  jndgment.  I 
qaite  admit  also  that  a  mere  transfer  of  property  to  one  creditor 
with  the  intent  to^refer  him  to  another,  and  so  hinder  and  defeat 
that  other's  execution,  will  not  be  invalid  either  by  the  common 
law,  or  the  statute  of  Eliiabeth,  but  I  deny  that  a  transfer  can 
stand  made  not  to  a  creditor  to  pay  a  debt,  but  as  a  sale  to  prevent 
the  operation  of  an  execution,  although  there  be  but  one  such, 
Dotwithstandiug  that  language  is  to  be  found  in  Woodw,  Dixie,  and 
Sale  T.  The  Saloon  Onmibtu  Co,,  which  read  literally  would 
almost  sustain  that  proposition.  A  man  may  commit  Just  as  g^at 
a  fraud  in  his  design  of.  defeating  one  creditor  as  of  defeating  a 
doxen,  and  indeed  it  was  not  contended  otherwise  on  the  argument 
of  this  case.  Beatty,  if  he  onght  not  to  stand  in  aoy  worse, 
certainly  stands  in  no  better  position  than  Stephens.  He  was 
privy  to  the  original  transactipn,  and  any  suspicion  he  entertained 
then  must  have  been  amply  confirmed  by  what  transpired  after- 
wards, and  before  he  purchased  from  Stephens. 

I  should  remark  that  it  was  stated  in  evidence  that  the  elder 
Thomas  had  paid  some  debts  to  creditors  in  Canada  since  he  had 
lived  in  Detroit,  but  they  do  not  appear  to  have  amounted  to  $300 
in  all.  Though  after  Beatty  had  sworn  that  Thomas  had  given  to 
bim  as  one  of  his  reasons  for  selling  the  property  his  desire  to 
save  it  from  the  bank  as  well  for  himself  as  his  other  creditors, 
be,  on  his  evidence  being  read  over  to  him  aiiserted  that  he  had 
not  meant  to  say  that  Thomas  proposed  to  save  any  of  it  for  him- 
self. Yet  it  seems  from  what  has  taken  place  that  it  is  for 
himself  Mr.  Thomas  has  saved  it,  and  not  for  his  creditors,  and  I 
ahould  be  ashamed  of  our  jurisprudence  if  in  such  a  case  as  this 
the  court  could^not  step  in  and  wrench  fk*om  the  parties  holding  it, 
property  which*  should  never  have  been  withdrawn  from  the  reach 
of  the  creditors. 

The  law  applicable  to  such  cases  as  the  present  is  plain  enough. 
The  only  difficulty  was  in  acQudging  upon  the  facts  to  ascertain 
whether  the  conveyance  has  been  contrived  of  malice,  fraud,  covin, 
or  collusion  to  delay,  hinder,  or  defhiud  creditors,  or  others  of 
their  Just  and  lawful  debts;  and  whether  notwithstanding  such 
intent  in  the  one  party  the  lands,  &o.,  have  been  conveyed  on 
good  consideration  and  bona  fide  to  a  person  not  having  notice  of 
such  covin,  fraud,  &c.  Of  recent  cases  on  this  subject  I  may 
refer  to  CorUtt  v.  Rateliffe,  (L.  Times  N.  8.  p.  1.)  before  the 
Privy  Council ;  to  Thotnveon  v.  Webtter,  (6  Jurist  N.  S.  668,  and 
921,)  and  in  7  Jurist.  N.  S.,  on  appeal  to  the  House  of  Lords. 
And  to  IfaU  v.  The  Saloon  Omnibus  Co,,  already  cited.  It  was 
contended  that  the  whole  conveyance  here  could  not  be  declared 
void,  inasmuch  as  it  covered  mortgages,  and  that  there  was  no 
allegation  that  writs  against  goods  of  Thoteas  had  issued  so  as  to 
have  entitled  the  plaintiffs  to  seise  such  mortgages  had  they 
remained  the  property  of  Thomas.  The  allegation  in  the  bill  is 
that  the  writs  against  lands  were  dufy  issued,  and  this  was  admit- 
ted on  the  hearing.  Although  as  against  a  demurrer  this  form  of 
allegation  might  not  be  sufficient,  yet  I  think,  coupled  with  the 
admission,  it  enables  the  court  on  the  hearing  to  make  a  decree 
as  to  the  mortgages.  The  writs  against  lands  could  not  have  dufy 
iasned  had  they  not  been  preceded  by  writs  against  goods,  and 
the  mortgages  were  held  out  of  the  country  at  the  time  of  bill 
filed. 

The  decree  must  be  to  declare  these  several  conveyances  ft'om 
Thomas  to  Stephens  void  as  sgainst  the  plaintiffs,  with  costs  as 
against  the  defendants  George  Thomas,  Stephens  and  Beatty,  and 
for  the  usual  necessary  consequential  relief.  I  give  no  costs  to 
or  against  the  defendant  F.  A.  Thomas.  I  think  he  was  a  proper 
party  to  the  bill,  but  he  very  unnecessarily  in  his  answer  enters 
into  a  defence  of  his  father  in  his  affairs  with  the  bank.  If  on 
being  served  with  the  bill  he  had  disclaimed  all  iaterest  in  the 
suit,  and  the  plaintiffs  had  nevertheless  continued  proceedings 
against  him,  he  would  then  have  had  a  claim  to  his  costs. 

At  the  opening  of  the  case  I  ruled  that  the  plaintiffs  could  not 
in  this  suit  impeach  the  judgment  of  Btalty  v.  Thomat,  as  that 
question  had  been  dipposed  of  in  a  former  suit  between  the  same 
parties,  but  inasmuch  as  the  conveyances  from  Thomas  stand 
good  as  between  him,  Stephens,  and  Beatty,  the  result  is  that 
Beatty  cannot  enforce  his  judgment  against  the  property  covered 
by  those  oonteyances. 
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Wills  v.  Cook. 

(From  the  Z^egal  JmamaL) 

Where  there  if  a  eontraet  to  eell  or  mannlkctare,  and  the  rendor  or  maouflMT 
torer  Is  guilty  of  a  tort,  either  in  rraodoleDtly  representing  the  qnaliiy  of  the 
article  sold,  or  In  negligently  making  or  labeting  it,  the  general  mle  is  that  he 
is  only  liable  to  his  immediate  rendee  for  the  wrong,  beotnee  damsge  to  third 
pereons  is  not  the  seoesaary  and  natural  ooneeqnenee  of  his  act,  and  to  them 
the  Tender  owes  no  doty. 

To  this  general  rule  there  are  two  exoeptlona  In  which  the  Tendor  Is  liable  to 
third  persons,  not  fiartlas  to  the  contract,  who  sustain  a  partfcnlar  iaJaiT. 

(I.)  When  the  wrongful  act  or  neglect  is  Imminently  dannroos  to  the  llvee  of 
others,  as  if  a  d«eUfr  aetl  for  re-eale  a  d«ngerouii  poison,  labelled  as  a  harmless 
medieloa,  which  Is  re-sold,  and  iojaree  the  person  to  whom  it  Is  adminlfiterBd. 

(2.)  Where  the  rendor  or  mannlhoturer,  flrom  the  nature  of  the  ooniraet  or  ser* 
Tioe  rendered,  owee  a  duty  to  the  public,  and  does  a  wrong  aimed  at  the  whole 
public,  or  the  noeusmiry  and  natand  conseqaence  of  which  is  to  Injore  whom- 
soever may  come  In  the  way,  as  if  a  bridge  builder  negligently  build  a  bridge 
jper  qmod  a  traveller  Is  Injured. 

Where  there  is  no  contract,  and  a  party  Is  gulltj  of  some  wrongful  act  or 
omission  of  duty  In  rlolatton  of  the  Oummon  Law,  and  which  is  aimed  at  the 
whole  public  and  the  natural  and  necewsary  effwt  of  which  Is  to  li^ure  some  or 
many  iDdleerlmi  lateW,  the  per^  so  guilty  is  liable  to  any  one  li^urcd.  As  if 
a  team  Is  left  unguarded  in  tha  street,  or  a  loaded  gun  is  placed  in  the  hands  of 
a  child,  or  a  pit  is  left  open  in  a  public  place,  any  one  who  thereby,  without  his 
Ikult  as  a  proximate  causey  Is  injured,  can  malnteln  an  action  against  the 
wrongHloer. 

Where  such  wrongful  act  or  mnlsslon  of  duty  violates  qo  mle  of  the  Oommon 
Lew,  but  only  a  statute,  or  violates  both,  a* party  who  suiitalns  a  particular 
injury,  not  common  to  the  whole  public,  can  only  recover,  when  the  wrong  is 

>  Imminently  dangerous  to  human  Ufe,  or  \U  natural  and  neoeeaary  effect  Is  to 
Injure  some  or  many  indiscriminately,  or  where  the  wrong  is  to  a  party  to  a 
contract. 

But  these  principles  do  not  authorise  a  persoo  to  midntain  an  action  against  a 
vendor  of  sheep  infbcted  with  fbot-rot  ror  fraudulently  selling  them  as  sound, 
in  violation  of  a  penal  atatute  and  of  the  Common  Law  duty  to  dlsdaee  the 
diaeaae,  when  warn  peraon  is  not  a  party  to  the  contract  but  a  pnrehaesr,  in 
ignorance  of  the  ftmud,  fhom  the  vendee  of  the  flraudolent  vendor  b«fi>re  the 
vendee  disoovwed  the  fraud.  This  Is  to,  because,  damage  to  the  second  pur- 
ehaeer  Is  too  remote  a  eonsequenea  of  the  wrong,  and  la  note  natural  and 
necaeaary  conaequence  of  it 

When  a  Iklae  reprneentatloa  Is  fhradutontly  made  to  the  pi^udice  of  another 
relying  thereon,  the  party  iqjured  may  recover  in  an  action  against  the  guil^ 
party  for  the  deceit,  proirtded  the  lUae  repreaentation  ia  made  to  him,  directly 
or  indirectly,  or  is  inade  to  and  with  the  detdgn.  to  defhtud  the  public  indla- 
criminatiily.  But  a  fhlae  repreaentation  made  to  one  peraon  not  deaigned  .to 
InHuenoe  the  eondnet  of  others,  can  not  give  the  latter  a  right  of  action. 

An  agent  to  whom  lUae  repreaentatlona  are  made  to  ue  prfjudioe  of  hii 
prtadpal,  not  designed  to  influence  pereonally  the  agent,  has  no  right  to  rely 
on  such  representations  in  subsequent  deallufcs  with  his  nrinofpal,  and  If  he  do 
80,  he  haa  no  right  of  action,  beotoae  no  oontraet  with  him  la  violated,  nor  ia 
any  duty  to  him  peraonally  violated.  There  can  be  no  mlafeaaanoe,  malft^ 
sanee  or  nonfeasance,  except  wheni  there  Is  an  obligation  or  duty. 

The  petition  filed  February  26,  1868,  is  as  follows  :— 

Orlando  W^Us,  plaintiff,  against  Solomon  Cook,  defendant. 

Court  of  Common  Pleas,  Union  County,  Ohio,  Petition. 

The  defendant,  on  or  about  the  1st  day  of  November,  A.D., 
1861,  sold  to  the  plaintiff,  as  the  agent  of  his  brother,  Osmond 
Wells,  and  for  the  said  Osmond  Wells,  twenty-three  head  of 
wethers,  and  three  head  of  buck  sheep,  the  defendant  well 
knowing,  at  the  time  of  said  purchase,  that  the  said  sheep  were 
to  be  turned  in  with  a  large  flock  of  sheep  owned  at  that  time 
by  the  said  Osmond  Wells,  of  eleven  hundred  head,  all  of  which 
said  eleven  hundred  head  of  sheep,  at  the  time  of  said  purchase, 
and  turning  in  of  the  said  twenty  head  of  wethers  and  three  head 
of  buck  sheep,  were  sound  and  healthy,  and  free  from  any  disease. 

The  defendant,  at  the  time  of  said  purchase,  wrongfully  and 
fraudulently  represented  to  plaintiff,  that  said  sheep  purchased 
of  him  were  sound  and  healthy,  and  free  from  any  disease, 
whereas  the  said  sheep,  although]  apparently  healthy,  were  not 
sound  and  healthy,  as  the  defendant  then  well  knew,  and  wrong- 
fully and  fraudulently  concealed  the  same  from  the  plaintiff. 

The  plaintiff,  afterwards  on  or  about  the  1st  day  of  December, 
purchased  of  his  brother,  Osmond,  Wells,  all  of  the  before*men- 
tioned  sheep,  including  those  purchased  of  defendant,  solely 
t^lyiflgt  fts  to  the  soundness  of  said  sheep,  upon  his  own  know- 
ledge of  tiie  said  eleven  hundred  previous  to  the  purchase  of  the 
twenty-three  head  of  wethers,  and  three  head  of  bucks,  of  the 
plaintiff,  and  relying  solely  upon  the  representations  of  the 
defendant  to  him,  as  to  the  soundness  of  those  purchased  of  him. 
The  plaintiff  avers,  that  said  sheep,  purchased  of  the  defendant 
were,  at  the  time  of  said  purchase,  unsound,  and  had  a  disease 
known  as  the  **  foot-rot,"  which  is  contagious,  and  which  was 
communicated  to  the  rest  of  said  flock  by  the  turning  in  of  said 
sheep  with  sud  eleven  hundred  head. 
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And  the  plaiotiff  fbrthvr  avers,  that  at  the  time  of  his  said 
parohaM  from  his  brother,  Osmond  Wells,  of  aaid  sheep,  said 
disease  bad  not  made  its  appearaoee  among  said  flock  so  as  to  be 
noticed  by  plaintiff  or  his  brother,  they  being,  at  that  time, 
nnltcquaiDted  with  the  nstare  of  said  disease,  but  that  it  has 
since  broken  out  among  said  flock,  so  as  to  render  them  almost 
entirely  valaeless.  To  the  damage  of  the  plaintiff  four  thousand 
dollars,  for  which  he  prays  judgment. 

Demurrer  thitt  petition  does  not  state  sufllcient  facts. 

«/amet  W.  Jiobi»m>n,  for  demvrrer. 

There  is  no  privity.  2  HiUiard  on  Torts  141  ch.  26.  The  tort 
or  cauM  of  action  is  not  asi4ignable  ZabrukU  t.  Smith,  8  Keman 
822. 

It  is  not  even  averred  that  it  is  assigned.  The  petition  seeks 
damages  for  the  impaired  value  of  the  sheep  sold,  and  for  ii^ury 
to  the  other  flock. 

As  to  the  first,  there  is  no  authority  to  sustain  It. 

As  to  the  injury  to  the  flock,  no  case  has  yet  gone  so  far  as  to 
give  damage  therefor. 

P,  B.  Cole  and  George  Lincoln  for  plaintiff  cited. 

1  f  mith*s  Leading  cases  182  n.  Lobdell  v.  Baker,  8  Metcalf  R 
472.  1  Greenleafs  Evldeace,  seo.  18.  Bfnion  v.  Fratt,  2  Wendell 
885.  19  Johns  R.  881.  19  Wend.  &.  846.  4  Denio  R.  817.  4 
Denio  454,  464.     6  Hill  292. 

Go  the  ground  of  contract,  Oearhart  v.  Baiet  20  Eng.  L.  ft  E. 
180  Cbitty  on  Cent.  8  Am.  Ed.  591  n  2  Parsons  Cont  276. 
Benton  v.  Pratt,  2  Wend  885.  Weather/ord  v.  FUhback  8  Scene 
170.      White  V.  Manot,  8  Selden  856. 

Hope  V.  Alley,  9  Texas  894. 

If  a  surgeon  unakillfully  treat  his  patient,  he  is  liable,  though 
the  contract  was  with  the  third  person,  1  HiUiard  on  Torts  258. 
Pippin  V.  Shepherd  11  Price  40.  Oladwdl  v.  Ste^ali,  5  Ring. 
N.  R,  788. 

Plaintiff  must  recover,  otf  there  is  a  wrong  without  a  mmedy. 
Brooms  Legal  maxims  147,  and  see  Caveat  JBmptor  &I2.  16  Ohio 
R.  780.  Mo  privity  is  nece«sary  to  sustain  an  action  for  tort. 
1  Hilliard  on  Torts.  9  n.  Gerhard  v.  Batee,  2  £.  &  R.  476. 
Lanridje  v.  Tenney^  2  M.  &  W.  619.  Wriyht  v.  Defreet.  8  In- 
diana 298.  Caweauz  v.  Male,  25  Barb.  578.  1  HiUiard  on  TCrts 
18.  14.     PaeUy  v.  Freeman,  8  D.  &  £  60. 

On  the  authority  of  Thomae  v.  Wineheeter,  2  Selden  R.  897,  the 
Ohio  Statute  gives  a  right  of  action,  the  remedy  to  be  pursued  on 
common  law  principles.    It  is  as  follows: 

An  Aet  to  prevent  the  epread  of  diuaee  amonyJSfhe^. 

(AuMd  Kb.  IT,  1857.) 

Section  1.  Be  it  enacted  by  the  General  Auemhly  of  the  State  of 
Ohio,  That  any  person,  being  the  owner  of  sheep,  or  having  the 
same  in  charge,  who  tphall  turn  out,  or  suffer  any  sheep,  having 
any  contagions  disease,  knowing  the  same  to  be  so  diseased,  to 
run  at  large  upon  any  common,  highway,  or  uninclosed  ground ; 
or  who  shall  sell  any  such  sheep,  knowing  the  same  to  be  oiseased, 
without  fully  disclosing  the  fact  to  the  purchaser,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  be  puniabed  by  a  fine  of  not  less 
than  twenty  dollars,  and  not  more  than  five  hundred  dollars,  to  be 
recovered  like  other  penalties  of  a  like  nature ;  Provided,  That 
nothing  herein  shall  change  the  right  of  any  one  sustaining 
damage  from  the  running  at  large,  or  sale  of  such  sheep,  in 
bringing  suit  for  the  recovery  thereof,  or  in  defending  against 
any  suit  brouirht  upon  a  pale  of  puoh  sheep. 

Section  2.  This  act  shall  not  be  so  construed  as  to  prevent  any 
person,  owning  such  diseased  sheep,  ftvm  driving  the  same  along 
any  public  highway. 

BT  THn  OOITBT. 

Wx.  La^ritivoB,  JuDOB.— At  Common  Law  there  is  a  distinotien 
recognised  between  a  wrongful  act  or  negligent  omission  of  duty 
imminenUy  dang'eroue  to  the  Uvee  of  others,  and  one  that  is  not  so. 
In  the  former  case  the  party  guilty  of  the  negligence  is  liable  to 
the  person  injured,  whether  there  be  a  contract  between  them  or 
not ;  in  the  latter,  the  negligent  party  is  liable  only  to  the,  person 
with  whom  he  contracted^  and  on  the  ground  that  negligence  is  a 
breach  of  the  contract. 

Lonymeid  v.  IloUiday,  6  Engp  Law  &  £q.  E.  662,  Kerr  v. 
ClaeoH  4  West,  Law  Mo.  488. 


Thus  the  owner  of  a  horse  and  c^rt,  who  leaves  then  ooatten* 
ded  in  the  street,  is  liable  for  any  damage  which  may  resuU 
from  his  negligenae.  Lynch  v.  Nwdim.  1  Ad.  &  Ellis,  N.  8.  29. 
lUie^e  V.  Goodwin,  6  Car.  ft  Payne  190.  So  ibeowner  of  a  leaded 
gun,  who  put  it  into  the  bauds  of  a  child,  by  whoee  indl^cretioo 
it  is  discharged,  is  liable  for  the  damage  oooasioDed  therebj,  6 
MauU  4  Selwin,  198. 

So  a  dealer  in  drags  and  raedtoincB,  who,  by  himself  or  agent, 
carelessly  labels  a  deadly  poison  as  a  harmlees  medicioe,  tad 
sends  it  so  labelled  iato  market,  Is  liable  te  all  purchasers,  bow- 
ever  remote,  who,  withont  fault  on  their  part,  are  injured  by  niiog 
it  as  such  medicine,  in  consequence  of  the /alee  labaL  Tkimte  t. 
Wmeheeter,  2  Seldin  R  897. 

So  a  bridge  builder,  who,  in  violation  of  hie  contract,  so  negli- 
gently erects  a  bridge  on  a  public  highway  that  a  traveller,  aot  a 
party  to  the  contract,  is  personally  ii^ured,  is  liable  for  the  iajoiy. 
Longmeid  v.  HoUiday  6  Eog.  Law  &  £q.  R.  662.  GritwUd  v. 
G'illop,  22  Conn.  R.  208.  1  HiUiard  on  Torts  116.  Athby  ▼. 
White,  2Ld.  Raym  953,  6  Sxch  752,  7  lb.  460.  Ftryumitf. 
Kinnout,  9  CI.  &  F.  289.  Johneon  v.  Barber,  6  Oilmaa  425. 
BeardUy  v.  Same,  4  McLean  R.  838.  Broom  Legal  maxims  619. 
Caveat  Emptor.  Langiridge  v.  Levy.  2  M.  &  W.  519.  Winter- 
bottom  V.  Wright,  10  M.  &  W.  109.  Prieetly  v.  FowUr,  8  M.  4  W. 
1.  Pilmore  v.  Ilood,  5  Ring.  K.  C.  97,  £.  C  L.  R.  85.  Ym 
V.  Cobbold,  Exch   12  Jurist  61. 

These  are  instances  of  wrongful  acts  or  neglects  immintntb/ 
dangerout  to  the  lives  of  others,  and  where  the  party  liable,  from 
the  nature  of  hia  acts  or  omissions  owes  a  duty  to  the  public  od 
common  law  principlee,  independently  of  statute,  to  proteet  them 
against  injury. 

Where  a  wrongful  act  or  omission  of  duty  dangerous  to  tht  lietf 
of  others  is  criminal  or  indictable  by  statute  or  common  Uv,  » 
person  injured  by  such  act  or  omission,  though  not  in  privitj  of 
contract  or  otherwise  with  the  party  guilty  of  tbe  wrong.  m«y, 
nevertheless,  maintain  an  action  agniost  him,  for  **  so  bighij  does 
the  law  value  human  life,  that  it  admits  of  no  jastificatioo  where 
ever  life  has  been  lost,  and  the  carelessness  or  negligence  of  one 
person  has  oontribnted  to  the  death  of  another.^'  R^gina  t. 
Swindall,  2  Car.  &  Kir.  282,  868,  871.  Tessymond  ease,  1  Levi»*i 
Crown  Cases  169.  Thomas  v.  Winchester,  2  Selden  R.  409,  411. 
Kerr  v.  Clason,  4  Western  Law  Monthly,  488. 

The  injury,  to  be  actionable,  must  be  soioe  particular  damsgeto 
the  individual,  not  common  to  the  whole  public.  1  Smith's 
Leading  cases  (181)  206.  Rossi,  Groves,  5  M.  &  Or.  6IS. 
Butler  V.  Kent,  19  Johns  R.  228. 

But  these  principles  do  not  apply  where  an  obligation  or  doty 
grows  exclusively  out  of  a  contract^  without  necessarily  involviogi 
duty  to  the  public,  or  the  party  injured. 

Thus  in  Winterbottom  v.  Wright,  10  Mees  &  Welsby  109,  » 
party  contracted  with  the  Post-Master  General  to  provide  a  cosch 
to  convey  the  mail  bags  along  a  road,  and  another  party  agreed 
to  run  the  coach.  The  coach,  in  consequence  of  a  latent  defect, 
broke  down  and  injured  the  driver.  But  Bu-on  Rolf  decided 
that  the  driver  could  not  maintain  action  against  the  man  who 
furnished  the  coach,  because  his  duty  was  to  the  Post-Master 
General,  and  not  to-  the  driver. 

In  all  these  cases  where  there  is  an  obligation  or  duty  to  f^ 
public,  a  person  injured  in  his  property  by  the  wrongful  wl  or 
neglect  of  the  person  under  such  obUgatien,  or  nwing  sach  dutj, 
might,  perhaps,  have  his  action,  since  it  is  the  policy  of  the  lev  to 
afford  a  remedy  in  flavour  of  every  person  having  aright  to 
demand  of  another  the  performanoe  of  a  duty,  the  failure  to  do 
which  results  in  a  wrengful^ojury.  BeardsUy  v.  Swan,  4  MoUtf 
838.  Bartholomew  v.  BenOy,  16  Ohio  R.  666.  Johnson  v.  Barber, 
6  Gilman  426.     Uess  v.  Lupton,  7  Ohio  R.  216. 

Kow,  a  statutory  prohibition  npon  any  aet— that  is,  a  statute 
making  any  act  criminal,  may  impose  daUea,  or  prohibit  acts  in 
which,  from  the  Tery  nature  of  them,  .the  whole  public  may  have 
an  interest,  or  they  may  be  such  that  a  wrongful  act  or  omitft^a 
may  affect  only  the  original  person  primarily  affected  bj  the 
criminal  act. 

Thus  it  is  a  crime  to  obetmci  a  road.  The  act,  from  its  nature, 
is  aimed  at  the  whole  pubUc,  or  whomsoever  may  travel  the  road. 
The  injury  results  directly  to  each  person  bo  travelling,  bat  no 
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ease  ooald  probably  he  foaod  where  a  second  person,  not  trayel- 
ling  the  road,  but  who  might  eustain  some  loss  in  consequence  of 
an  iojary  to  one  who  did«  eouUI  beeiiaseof  that  have  a  ciYit  action 
against  the  one  obstrooting  the  road.     The  iqjary  is  too  remote. 

1  Smith's  Leading  oases  (181)  266,  8  East  1,  6  B.  &  ^d.  645.  1 
Tnant,  89. 

An  nnlawfal  act  or  negleet  in  Tiolation  of  some  ezprest  statute 
is  a  tort  and  a  party  injured  by  it  has  an  action.     Athleif  ▼.  White, 

2  Ld.  Raym.  958,  6  Exch.  752,  7  Sxch.  460.  1  Billiard  on 
Torts  116.  GrUwoldy,  Gallop,  22  Conn.  208.  FerguMon  v.  Ken- 
notu,  9  Ci.  &  F.  289, 

Bnt  a  right  of  aeUon  tbns  oraated  by  statute,  in  the  absence  of 
qnalifying  provisions,  must,  on  principle,  be  governed  by  the 
rnles  of  law  Applicable  to  rights  of  action  at  common  law. 
Ccmh  V.  Steel,  8  fi.  &  B.  402. 

Bot  the  statutory  prohibition  upon  the  fraodnlent  sale  of 
diseased  sheep  gives  no  new  or  additional  dvil  action,  because 
the  common  law  gives  it,  for  similar  reasons,  independently  of  the 
statute.  A  statutory  prohibition  upon  an  act  can  have  no  greater 
effect  than  a  common  law  prohibition,  unless  it  be  more  eompre> 
bensive,  which  this  statute  is  not  If  the  Common  Law  civil 
action  did  not  exist  then,  a  sale  in  violation  of  the  statute  would 
give  a  civil  action  to  the  party  primarily  injured.  With  the 
common  law  in  force  the  statute  merely  adds  a  penal  sanction  to 
the  unlawful  sale.  Besides  the  provieo  to  the  statute  expressly 
limite  its  operation  so  that  actions  for  damage  exist  only  as  at 
common  law. 

But  an  unlawful  sale  is  not  in  its  wrong  aimed  at  the  whole  pub- 
licbttt  only  at  the  individnnl  to  whom  the  sale  is  made.  At  Common 
Law.  remote  peraoDs,  who  are  only  injured  because  the  first  pur- 
chaser is  injured,  could  not  maintain  an  action  against  the  original 
vendor. 

The  tmlawftil  eale,  and  the  fhlse  reprteeni^Hona  complained  of, 
are  not  ianminenllif  dangtroue  to  human  Itfe;  nor  did  defendant  owe 
to  the  plaintiff  or  the  public  the  duty  of  distclosing  the  truth. 
-  His  duty  arose  from  contract,  and  was  to  a  person  whose  agent 
the  plaintiff  was.  Henee,  upon  the  authority  of  the  cases  referred 
to,  the  plaintiff  shows  no  reason  to  enable  him  to  recover. 
Damage  to  the  plaintiff  was  not  a  natural,  probable  or  necessary 
consequence  of  any  act  of  defendant,  2  Qreenl.  Ev.  256. 

It  is  not  pretended  that  Osmond  Wells'  right  of  action  against 
defendant  for  ft>and,  was  assignable,  or  was,  in  fket,  assigned  to 
plaintiff,  but  the  plaintiff  claims  an  independent  distinct  right  of 
action.  If  he  can  recover,  there  may  be  two  distinct  recoveries, 
for  the  same  wrong,  for  Osmond  Wells  can  certainly  recover. 
The  fact  that  he  sold  to  plaintiff  before  the  fraud  was  discovered, 
does  not  defeat  his  action. 

Ob  Common  Law  prineiplea  a  right  of  aetloa,  arising  from  tiie 
fact  of  a  fraudulent  or  unlawful  sale,  is  limited  to  the  sam«  per^ 
sons  who  could  sue  for  /rau€lulent  repreeentations  to  induce  the 
tale. 

The  same  diffieulty  did  not  arise  In  Tkoma*  r,  Wineheeter,  2 
Selden  897,  as  here.  There  the  vender  was  liable  to  a  temele 
purctkaser  for  injury  done  tp  his  health.  JQe  was  not  liable  at  all 
to  his  immediate  vendee,  and,  if  guilty  of  fraud,  the  liability  to 
him  only  wonid  have  been  fbr  the  difference  between  the  value  of 
the  ae«Uoiae,  as  it  waa  a  fae^  and  m  it  wee  labeUed  ee  be.  The 
two  actions  were  tta  distinct  thin^. 

But  here,  if  the  vendor  ia  liable  in  this  case,  he  Is  liable  for 
two  actions  for  the  tame'torong  and  injury  to  two  different  pertone, 
and  so  on  ad  infinitum  as  the  same  sheep  may  be  sold  again  and 
egalii. 

It  is  no  answer  to  this  to  eay  that  Osmond  Wells,  the  first 
purchaser,  having  sold  the  sheep  without  loss,  sustained  no 
damage.  His  action  is  not  defeated,  nor  his  damages  reduced  by 
hia  sale.  The  priee  for  which  he  eold  can  not  be  enquired  into 
to  defeat  or  reduce  damages  in  sueh  aotion,  for  if  so,  as  said  In 
Medbuiy  v.  Watson^  6  Metcalf  246,  it  might  make  the  question  of 
fraud  depend  upon  the  rise  and  fhll  of  the  property  in  the  market, 
or  upon  the  skill  exercised  in  selling.  The  sale  may  have  been 
for  more  or  laea  than  the  sheep  were  worth.  I  Bonv.  laelitutes, 
498.  See  Chit.  Cent,  468»  Street  t.  ^%,  2  B.  &  Ad.  459^7  Bins. 
418,  5  M.  &  P.  264. 


The  plaintiff  says  he  is  without  remedy  unless  he  can  recover 
here.  That  often  happens.  At  common  law,  if  a  vendor  sells 
defective  goods,  ae  sound,  without  fraud,  the  purchaser  has  no 
remedy — that  is  Just  what  happened  the  plaintiff  here. 

If,  therefore,  the  plaintiff  can  recover,  it  must  be  because  the 
defendant  has  done  a  wrong  to  him.  It  is  elear  that  if  the  plain* 
tiff  were  about  to  buy  sheep  of  a  party,  and  another  person 
should  make  fraudulent  representations  as  to  the  sheep,  inducing 
the  purchase,  the  plaintiff  could  recover  against  him.  The  fraud 
is  aimed  at  plaintiff,  and  perpetrated  upon  him.  Weatherford  v. 
Fiehbaek,  8  Scamman,  170,  PaiaUg  v.  Freeman,  8  Term,  E.  61,  1 
Hilliard  on  Torts  9,  Evant  v.  JEdmonda,  18  C  B.  786. 

He  is  directly  injured  in  that  transaction. 

But  can  the  plaintiff  maintain  an  action  for  fraudulent  repreaen- 
tationa  made  to  him  as  agent  of  another  person,  not  designed  to 
Inllnence  his  conduct  personally  ? 

He  does  not  sue  for  the  criminal  act  of  Belling,  and  hence, 
derives  no  benefit  from  the  statute.  If  he  did  thus  sue,  he  is  not 
within  the  principle  of  such  oases,  where  a  recovery  has  been  had 
because  of  the  woZa/i'on  o/a  duty  to  the  public,  or  on  grounds  of 
public  policy  infavorem  vitae,  and  so  could  not  recover. 

These  are  the  only  grounds  upon  which  such  actions  have  been 
mainUined :  2  Selden,  R.  400— ifayor  of  Albany  v.  Canliff;  2 
Comst  1  BO— ^room  on  Partiea  to  Actiona,  246  ;  Buah  v.  Steinman, 
I  Bos.  &  Pull.  409. 

In  Thomaa  v.  Wineheater  ;  2  Selden,  B.  408,  it  is  said  :— 

"  If  a  horse  be  defectively  shod  by  a  smith,  and  a  person  hiring 
the  horse  from  the  owner,  is  thrown  and  injured,  in  consequence 
of  the  smith's  negligence  in  shoeing,  the  smith  is  not  liable  for 
the  injuiy." 

And  the  reason  assigned  is  because  :— 

**The  smith's  duty  grows  exclnt>ively  out  of  his  contract  with 
the  owner  of  the  horse  ;  it  was  a  duty  which  the  smith  owed  to 
him  alone,  and  to  no  one  else.  *  *  Misfortnoe  to  third  per- 
sons* not  parties  to  the  ceotraot,  would  not  be  a  iwtttval  and 
necessary  con.tequenco  of  the  smith's  negligence." 

The  authorities  show  that  damnges  can  only  be  recovered, 
generally  when  they  are  the  natural  and  neoessary  consequences 
of  the  act  complained  of.  2  Greenleaf  on  Evidence,  aec.  250. 
Sedwick  on  damages  pajinm  ;  1  Smith's  Lead  ciseit  (182)  206; 
Vieara  v.  Wileox ;  8  East  I,  •*  legal  and  natural  consequences :" 
ButUr  V.  Ken^:  19  John's  B.  228  ;  1  Smith's  Lead,  eaaes  (182) 
812. 

It  makes  no  difference  that  the  wrong  complained  of  is  by  statute 
a  penal  offence. 

A  person  guilty  of  larceny  may  injure  the  creditors  of  the  party 
whose  property  is  stolen,  but  no  creditor  ever  yet  sued  for  such 
injory» 

The  plaialiff  elaims  In  reeover  beesose  %  ISslse  repreeentaHon 
was  knowingly  made  by  defsndant*  which  induced  plaintiff  to 
buy  the  sheep,  and  so  plaintiff  was  injured  by  defendant's  wrong ; 
Broom's  Legal  Maxims,  621;  Caveat  Emptor;  I  Hilliard  on 
Tmrta,  10  a  $  Weaikerfitrd  v.  JKabbaek;  8  Scammoa,  lUs.,  R.  170 ; 
PaiaUy  v.  Freaman  ;  8  Term,  B.  61. 

But  the  plaintiff  can  not  recover  upon  this  ground.  His  lose  is 
damnum  aoaqee  injuria — damages  without  a  legal  wrong. 

In  MeCrmeken  v.  West,  17  Ohio*  It  was  held  that : 

**  If  a  person  write  a  letter  to  another,  desiring  htm  to  latrodoce 
the  bearer  to  such  merchants  as  he  may  desire»  and  describing 
him  as  a  man  of  property,  and  the  person  having  such  letter  do 
not  deliver  It  to  the  person  to  whom  it  Is  directed,  but  nse  it  to 
obtain  eredit  elsewhere,  the  persona  so  giving  the  eredit  ean  not 
muntain  an  action  tor  deoeit,  though  the  repreeentaUona  ia  the 
letter  are  untrue." 

In  that  ease,  Reid,  Judge,  saya : 

*•  If  a  false  statement  should  be  made  to  one  person  to  induce 
him  to  do  a  partionlar  act,  the  balaoee  of  the  worid  have  no  legal 
right  to  rely  upon  it;  and  if  they  do  so,  and  suffer  from  it,  they 
can  not  recover  compensation  against  the  person  who  made  the 
false  statement**  And  see  Edwards  v.  Owen,  15  Ohio  R.  502. 
Allen  V.  Addmgton,  11  Wend  R.  875.  Am// v.  Moaea,  1  Johns  R. 
96.  Perry  v.  Aanm^  1  Johns  R.  129.  BMeh  v.  CaUin,  4  Day 
R.  284.    SmUh  y.  Blake,  1  Conn.  R.  262.     1  Hilliard  on  Torts, 
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106.  Toung  t.  UaU^  4  Geo.  96.  B<>yd  t.  Brewn  6  Barr  810,  2 
Seldefi,  263. 

A  frandalent  act  and,  perhaps,  a  fraadaleat  repretentalion,  may 
be  aimed  at  the  pablio  generally ;  and  in  such  case,  any  one 
saffering  injury  thereby,  may  maintain  his  acUon ;  Bartholomew 
T.  Bentley,  16  Ohio,  R.  669. 

It  can  make  no  diflerenee  that  the  fhtodalent  representations  in 
this  ease  were  made  to  the  plaintiff  as  agent  His  right  to 
maintain  an  action,  according  to  the  principle  of  the  decisions, 
depends  on  the  question,  whether  there  was  an  intention  to  deceive 
him,  or  whether  he  was  induced  so  to  believe,  and  whether  de- 
fendant violated  any  duty  to  plaintiff.  Fraud  consists  in  inten- 
tion; 6  Crancb,  851. 

Demurrer  sustained. 


QENEnAL    CORRESPONDENCE. 

AtMBsmenl  ofpersong  liable  only  to  Poll-tax — Collection — Voieri 
ai  Municipal  Elections — Same  at  Parliamentary  Electiom — 
Aliens, 

To  THi  Editors  of  the  Law  Journal. 

Picton,  June  29,  1863. 

Gentlrmsn, — May  I  trouble  you,  through  the  columns  of 

your  valuable  journal,  to  enlightea  me  on  some  municipal 

points. 

Isi.  Is  it  the  duty  of  the  assessor  of  a  town  to  enter  on  his 

roll  the  names  of  persons  from  the  age  of  21  to  60  years 

liable  to  pay  a  poll-tax  t 

2nd.  In  what  manner  should  poll-tax  be  oollected  t  May 
a  Council  order  a  roll,  oontaining  the  names  and  amounts,  to 
be  prepared  and  collected  any  time  previous  to  the  regular 
Collector's  Roll  being  completed ;  or  should  the  amounts  and 
names  be  inserted  on  the  regular  roll  T 

3rd.  If  the  names  of  snch  poll-tax  payers  are  entered  on  the 
Assessor's  Roll,  are  they  included  as  rale-payere,  in  oounting 
np  the  names  of  the  resident  ratt^payers  appearing  on  the  roll  T 
Vide  Mun.  Act,  22  Y.,  ch.  64,  seo.  162. 

4th.  Can  non-residents  rote  at  the  municipal  elections, 
held  annually  t 

6th.  In  making  out  the  list  of  voters  for  member  of  Parlia- 
ment deotions,  what  coarse  is  panned  in  respect  to  joint* 
tenants,  owners  or  occupants  t  The  Stotote  says  sach  persons 
must  establish  their  right  to  be  entered  on  the  list,  and  Tote, 
according  to  the  Assessment  Law.  Now,  the  law  of  assess- 
ment provides  only  one  mode  of  changing  the  names  on  the 
roll,  that  is  by  a  notice  given  within  fourteen  days  after  the 
return  day  of  the  roll.  If  no  notice  is  giTcn  to  the  Court  of 
Revision,  that  there  is  an  error  in  assessing  as  joint-tenants 
owners  or  oconpants,  is  the  absence  of  such  notice pruna/acie 
e?idence  that  sach  right  to  TOte  and  be  entered  on  the  list  of 
▼oters  is  established  silently;  or  must  every  person  jointly 
iMsessed,  come  before  the  court  and  shew  his  right  to  be  so 
assessed?  Vide  Con.  Stat,  C,  ch.  6  sec  4,  sub-sec.  3,  and 
Con.  Stat ,  U.  C,  ch.  66,  sec.  60,  sub-sees.  1-2. 

6th.  Can  a  Deputy  Returning  Officer  administer  the  Oath 
of  Allegiance  to  a  person  at  the  Polls,  if  such  person  does  not 
produce  a  certificate  of  bating  taken  the  Oath  of  Residence 
(3  years)  T  There  is,  in  the  Alien  Act,  an  Act  referred  to  by 
which  persons  attain  to  polidcal  as  well  as  ci?il  rights  by 
taking  the  Oath  of  Allegiance  alone,  but  it  seems  impossible 


to  procure  it— (12  Y.,  c.  197,  special).     Vide  Con.  StaU.,  C, 
chap.  6,  sec.  66,  and  chap.  6,  sec.  12. ;  ib,,  cap.  8. 

Ha?ing  to  apologise  for  such  a  lengthy  epistle, 

I  am.  Gentlemen, 

Tour  obedient  serrant, 

C. 


We  are  at  all  times  willing  to  comply  with  any  reasonable 
request  made  to  us  by  a  subscriber,  to  answer  question!  of 
general  interest  to  correspondents.  But  it  is  scarcely  reason- 
able for  one  correspondent,  in  one  communication,  to  put  no 
less  than  six  distinct  questions — ^the  answer  to  any  one  of 
which  will  be  of  much  more  Talue  than  the  amount  of  hii 
subscription  to  the  Late  Journal, 

We  intend  no  discourtesy  to  our  correspondent  "  C,"  lo 
far  as  his  present  communication  is  concerned.  We  merelj 
avail  ourseWes  of  the  present  opportunity  of  giTing  a  hint  to 
correspondents  similarly  disposed.  In  fntare,  we  shall  deal 
more  strictly  in  such  matters. 

The  questions  put  by  our  correspondent  are  not  free  of 
difficulty. 

lirsL — ^We  cannot  say  that  under  the  general  law  it  is  the 
doty  of  an  assessor  of  a  town  to  enter  on  his  roll  the  namei 
of  persons  from  the  age  of  21  to  60  years  liable  to  payment  of 
a  poll-tax  only.  The  duties  of  an  assessor  in  respect  to  the 
preparation  of  the  assessment  roll  are  declared  in  s.  19  of  Con. 
Stat.  U.  C,  cap.  66.  These,  all  have  relation  to  taxable  pe^ 
sons  having  taxable  property  in  the  Municipality.  Peraooi 
liable  to  the  payment  of  poll-tax  only  have  no  taxable 
property.  They  are  in  the  Act  described  as  persons  "  who 
have  not  been  assessed  upon  the  assessment  roll."  (lb.,  s.  79). 
It  is  usual,  however,  we  believe,  for  assessors  either  to  make 
out  a  separate  roll  for  such  persons,  or  otherwise  to  famish 
the  municipal  clerk  with  a  copy  of  it.  (See  Reginai.  Motr% 
21  O.  C  Q.  B.,  392.) 

Second, — The  Act  is  by  no  means  explicit  aa  to  the  proceed- 
ings necessary  to  the  rating  of  such  persons  and  the  collection 
of  rates  from  them.  We  take  it  that  their  names  mast  be 
made  to  appear  on  some  roll.  They  need  not  appear  on  the 
assessment  roll.  They  ought,  we  think,  to  appear  on  the 
collector's  roll.  We  know  of  no  one  aothorised  to  put  their 
names  on  the  coUector'-s  roll  except  the  mnnicipal  clerk.  If 
the  collector  be  not  able  to  collect  the  amonnt  payable  by 
SQch  persons,  and  no  sufficient  distress  to  satisfy  the  same  esa 
be  fonnd,  then  the  head  of  the  municipality  or  a  justice  of 
the  peace  having  jurisdiction  in  the  locality,  upon  complsiot 
shewing, 

1.  That  the  person  appears  upon  the  collector's  roll  to  be 
rated  for  a  certain  sum  ; 

2.  That  the  same  has  been  duly  demanded ; 

3.  That  the  party  has  neglected  to  pay  the  same ; 

4.  And  that  no  sufficient  distress  can  be  fonnd ; 

May  issue  a  warrant  under  his  band  and  seal,  and  commit 
the  party  to  the  common  gaol  of  the  county  for  any  time  not 
exceeding  six  days,  unless  the  taxes  and  the  costs  of  the  war- 
rant  and  of  the  execution  thereof  be  sooner  paid  (Cod.  Stat 
U.  C,  cap.  66,  8.  86  ;  Regina  t.  Morris,  21  U.  C,  Q.  B.,  392). 
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TTiird, — For  the  reasons  already  meDtioned,  we  think 
the  Dames  of  persons  liable  fco  the  payment  of  poll-tax 
only  need  not  appear  on  the  assessment  roll.  Saoh  persons, 
if  named  on  the  roll,  may  perhaps  be  said  to  be  "  resident 
ratepayers,"  within  the  meaning  of  s.  152  of  the  Municipal 
Institutions  Aot ;  but  reading  that  section  in  connection  with 
the  following  sections,  wa  scarcely  think  it  was  intended  by 
the  Legislature  that  they  should  be  included  in  the  return 
made  necessary  by  that  section. 

Fourth. — Non-resident  freeholders  who  are  natural  born  or 
naturalised  subjects  of  Her  Majesty,  and  of  the  full  age  of 
twenty-one  years,  and  who  are  rated  on  the  last  revised  assess- 
ment rolls  for  real  property  in  the  municipality  of  the  value 
prescribed  by  law,  held  in  their  own  right  or  that  of  their 
wives  as  proprietors,  are  qualified  to  vote  at  municipal  elec- 
tions ;  but  househoidors  merely  can  only  vote  when  resident 
in  the  municipality  for  one  month  next  before  the  election 
(Con.  Stat.  U.  C„  cap.  54,  ss.  75-76). 

Fifth. — We  do  not  think,  as  at  present  advised,  that  Con. 
Stat  Can.,  cap.  6,  sec.  4,  sub-s.  3,  makes  it  necessary  for 
persons  assessed  jointly  to  go  before  the  Court  of  Revision  and 
establish  before  that  court  their  right  to  be  so  assessed.  It 
is,  however,  necessary  that  the  assessment  should  be  such  as 
directed  by  the  Statute,  and  that  it  should  be  true  in  fact 

Sixth, — The  section  of  the  Elections  Act  allowing  returning 
oflEtcers  to  administer  oaths  of  allegiance  must  be  read  in  con- 
nection with  the  Con.  Stat  Can.,  cap.  8.  The  latter  is  a 
consolidation  and  re-enactment  of  th6  12  Tie.,  cap.  197,  to 
which  our  correspondent  refers.  Aliens  residing  in  the 
Province  on  18  January,  1849,  upon  taking  the  oath  of 
allegiance,  without  the  oath  of  residence,  may  become  natural- 
ised. But  aliens  who  have  come  into  the  Province  since  that 
date  must  not  only  take  the  oath  of  allegiance  but  the  oath  of 
residence  for  three  years  (Con.  Stat.  Can.,  oap<  8,  s.  1). — 
[E».  L.  J.] 

ParUameatary  EUdiom — Vatert^  LitU. 
To  THX  Editoxs  of  thx  Upfbs  Canada  Law  Journal. 

SiEs,-— Our  late  Elections  have  called  forth  some  questions 
in  regard  to  the  voters'  liats,  raspeeting  whieh  I  as  well  as 
other*  desire  information*  as  Township  Clerks  will  soon  be 
required  to  make  oat  new  lists  for  voters.  The  qqestbn  is 
this :  If  the  assessor  takes  down  the  assessment  thus-^"  A., 
occupant ;  B.,  owner " — ^have  both  A.  and  B.  a  vote  on  the 
same  land?  If  not,  which  of  them  should  the  Township 
Clerk  put  down  as  entitled  to  vote  f 

An  answer  in  your  next  issue  will  oblige      Yonrs,  ftc., 

BowLXT  KiLBORN,  Tp.  Clerk, 

[To  entitle  a  person  to  vote  at  a  parliamentary  election,  two 
things  are  necessary :  first,  that  he  should  possess  the  neces- 
sary property  qualification ;  and,  secondly,  that  his  name 
should  appear  on  the  list  of  voters. 

The  following  persons,  and  no  others,  being  of  the  full  age 
of  twenty  years,  and  subjects  of  Her  Migesty  by  birth  or 
naturalisation,  and  not  by  law  disqualified,  have  the  right  to 
the  insertion  of  their  names  on  th^  voters'  lists : — 


In  any  city  or  town,  entitled  to  send  a  member  or  members 
to  the  Legislative  Assembly,  every  male  person  entered  on  the 
last  assessment  roll  revised,  corrected  and  in  force  in  such  city 
or  town,  as  the  oumer  or  as  the  tenant  or  occupant  of  real  pro- 
perty therein,  as  bounded  for  municipal  purpose^!,  of  the 
assessed  value  of  $300  or  npwards,  or  of  the  assessed  yearly 
value  of  $30  or  upwards. 

In  the  limits  of  any  city  or  town  for  the  purposes  of  repre- 
sentation, but  not  for  municipal  purposes,  every  male  person 
who  is  entered  on  the  last  revised  and  corrected  assessment 
roll  of  any  township,  parish  or  place  as  the  owner,  tenant  or 
occupant  of  real  property  within  the  limits  of  a  city  or  town 
for  purposes  of  representation,  but  not  for  municipal  purposes* 
of  the  assessed  value  of  $200  at  least,  or  of  the  assessed  yearly 
value  of  ^20  or  upwards. 

In  any  township,  town,  village  or  place,  not  being  within 
any  city  or  town  entitled  to  send  a  member  or  members  to  the 
Legislative  Assembly,  every  male  person  entered  on  the  last 
asseesment  roll  revised  and  corrected,  as  the  owner,  tenant  or 
occupant,  of  the  assessed  value  of  $200  or  upwards,  or  of  the 
yearly  assessed  value  of  $20  or  upwards. 

Whenever  two  or  more  persons,  whether  as  being  partners 
in  business,  joint  tenants,  or  tenants  in  common,  are  entered 
on  the  assessment  roll,  revised  and  corrected,  as  the  ownera, 
tenants  or  ocaqmnta  thereof,  each  of  such  persons  is  entitled  to 
be  entered  on  the  list  of  voters  in  respect  of  the  property,  if 
the  value  of  bis  share  or  part  be  sufficient  to  entitle  him  to 
vote  if  such  property  were  assessed  in  his  individual  name. 

It  is  the  duty  of  the  clerk  of  each  municipality,  after  the 
final  revision  and  correction  of  the  assessment  rolls,  forthwith 
to  make  a  correct  alphabetical  list  of  all  peraons  entitled  to 
vote  at  the  election  of  members  of  the  Legislative  Council  and 
Assembly  within  such  municipality,  according  to  the  provi« 
sions  already  noticed,  together  with  the  number  of  lot,  or 
part  of  lot,  or  other  description  of  the  real  property  in  respect 
of  which  each  of  them  is  entitled  to  vote- 
Where  the  real  property  is  of  the  valne  already  indioated, 
in  the  city,  town,  village,  township  or  place  already  indicatedp 
and  not  oocapied  by  the  owner,  though  assessed  in  the  name 
of  owner  and  tenant  or  ooeapant,  both  tha  owner  and  tenant 
or  ooeapant  are  entitled  to  have  their  names  placed  on  the 
voters'  list,  and  Co  vote  in  respeot  of  one  and  the  same  pro- 
per^. 

This  is  tiie  answer  desired  by  oar  correspondent  (Con. 
Stat  Can.,  cap.  6,  seo.  4,  sab-sec.  1, 2, 8, 4,  sec.  d,  sab-seo.  1, 2.) 
—Ens.  L.  J.] 

Officer  acting  out  <if  office  hours — Regularity  of  the  proceedings. 

Sarnia,  22nd  June,  1863. 
To  TBI  EnrroBS  or  tab  Law  Journal. 

Grntlrmrn, — One  point  which,  as  I  now  see,  was  not  snffi- 
ciently  prominent  in  my  last  letter,  was  not  noticed  in  yonr 
reply  thereto  in  last  number  of  the  Law  Journal,  under  date 
of  5th  inst,  vii. : 

That  tlie  judgment  then  referred  to  was  signed  out  of  office 
hours,  say  at^  a.  m.^  although  the  clerk's  office  is  not  legally 
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open,  except  in  term  time,  before  10  a.  m.,  or  after  3  p.  h. 
(Con.  Stat  U.  C,  cap.  15  sec.  26). 
Under  these  oircamstances  is  a  judgment  so  signed  ont  of 

such  office  hours  regularly  signed  7 

Law  Studbkt. 


[We  answer  our  correspondent  in  the  language  of  the  late 
Sir  John  Robinson : — "  We  take  it  that  the  appointing  office- 
boars,  during  which  the  office  must  be  kept  open  for  the 
despatch  of  business,  is  a  regulation  for  the  couTenience  of 
suitors,  that  they  may  know  when  they  will  certainly  find 
the  office  open«  But  we  hare  found  it  nowhere  held  that  an 
officer  of  the  court  is  not  competent  to  act  before  or  after 
office-hours,  as  he  has  always  been  held  competent  to  act  on 
tliose  holidays  when  he  is  not  bound  to  attend  his  office  at 
all."    ( Walker  daly.  FutUr,  10  U.  C.  Q.  B.  477.]— Eds.  L.  J. 


SludaU — CaU  to  the  Bar — Jdmieeion  as  AUamey — Agem 

Kingston,  Jane  24ih,  1863. 

To  THE  Editors  of  thb^Law  Journal. 

QiNTLXiuir, — Could  yoa  infom  me,  through  the  pages  of 
your  excellent  periodical,  whether  or  not  a  student  would  be 
permitted  to  pass  his  examinations  fbr  "  oftU  *'  and  *'  attorney" 
before  he  has  attuned  his  migority. 

Of  course  he  oonld  not  bo  sworn  hi  until  he  Is  of  the  fViD 
age  uf  twenty^me  years^ 

And  oblige. 

An  Iniavy  SmsoNT^AT-Law* 


[We  hate  made  inqoiiy,  and  so  far  as  we  can  learn,  infancy 
is  no  bar  to  examination,  either  for  admission  as  an  attorney 
or  call  to  the  bar.  The  student,  however,  must  have  attained 
twenty  years  before  he  can  either  be  admitted  as  an  attorney 
or  called  to  the  bar.}-^ED8.  L.  J. 

f— — ■~^— —  ■ 

aE  VIEWS. 

Xm  GmcBBAii  Ordnhs  Aim  ArAtirnn  RSLATnm  to  ths  Prac- 

TlCRi     PLRADOra,     AND    JoBUIttCnON    OF    TBR    GoimT    OF 

Chancery  for  Upper  Canada,  with  copious  Notesy  oom- 
piled  from  English  and  Canadian  Decisions,  and  a  Book  of 
Forms.  By  Richard  Snelling  and  Frederick  T.  Jones. 
Toronto;  Uenry  RowaeU,  Law  BookteUer  and  Pubiisher. 
1863. 

It  is  with  much  satisfaction  that  we  have  examined  a  oop^ 
of  this  publication.  The  Editors  appear  to  have  done  their 
work  well.  The  book  is  all  that  the  title  professes,  and  more 
too.  In  it  are  collected  not  only  the  Tarious  orders  of  the 
Court  of  Chancery  iu  Upper  Canada  from  1868  to  the  present 
time,  with  copious  pr»ctical  and  explanatory  notes,  but  the 
orders  of  the  Court  of  Error  and  Appeal,  the  orders,  rules  and 
regulations  of  the  Privy  Council,  miseeUaneouB  pomts  on  the 
orders,  a  oolleetion  of  forms,  and  all  the  statutes  of  Upper 
Canada  relating  to  the  practiee  and  jurisdiction  of  the  Court 
of  Chancery. 

The  Editors  have  done  much  to  popularize  the  Court  of 
Chanoelry,  by  not  only  collecting  In  one  volume  .the  orders  of 
fhst  eoort  hitiierto  to  be  foxuKl,  if  fomid  at  a£l«  in  serenl 


volumes  of  the  Reports,  but  by  appending  to  these  orders 
exhaustive  notes  on  every  point  of  doubt  or  difficulty  likely 
to  arise  to  a  practitioner  in  the  course  of  his  practice.  No 
man  who  studies  this  work  can  be  otherwise  than  well  up  in 
the  practice  of  that  court  It  is,  so  far  as  we  can  learn,  decidedly 
the  best  work  of  the  kind,  on  the  subject  to  which  it  relates, 
that  has  been  issued  in  Upper  Canada^  We  have  been  told 
that  Mr.  Taylor,  of  the  EquiQr  bar,  has  issued  a  somewhat  simi- 
lar work,  but  as  yet  have  nevtf  seen  a  copy  of  it  Tbeae 
who  have  seen  it,  and  on  whose  judgment  we  can  rely,  tell  ua 
that  the  work  of  Messrs.  Snelling  and  Jones  is  superior  to 
it ;  that  it  contains  not  only  about  800  more  pages,  out  that 
the  notes  are  more  elaborate  and  in  every  respect  more  valu- 
able^ We  bespeak  for' the  work  under  consideration  a  ready 
sale.  It  in  all  respects  deserves  it  The  Editors  are  in  receipt 
of  letters  of  approval,  as  well  from  the  judges  of  the  Court  of 
Chancery  as  leading  members  of  the  bar  in  that  court  Thw 
testimony  is  no  unmeaning  tribute  to  the  Editors;  but  we 
trust  the  Editors  will  receive  a  still  mors  substantial  tribute  iu 
the  shape  of  adequate  remuneration  for-thehr  raluable  aervicea 
to  the  profession.  ^ 

The  senior  Editor  of  the  work  is  a  man  of  no  ordinary  indus- 
try. He  has,  in  the  publication  of  this  work,  acquitted  him- 
self with  immense  credit  It  is  a  good  sign  to  know  that  in 
this  Province  we  have  so  ihr  progressed  as  to  make  it  worth 
while  for  men  of  talent  and  industry,  incUned  to  literary  pur- 
suits, to  apply  themselves  according  to  the  bent  of  their  incli- 
nation. The  work  before  us  would  be  a  credit  not  only  to  any 
man*but  to  any  country.  It  is  really  more  elaborate  than  the 
well  known  work  of  Morgan  on  the  Statutes,  Gfenend  Orders 
and  Regulations  relating  to  the  Practice,  Pleading  and  Juris- 
dicstion  of  the  English  Court  of  Chancery. 

It  is  pleasing  also  for  us  to  add,  that  Mr.  Rowsell,  the  pub- 
lisher, has  acquitted  himself  with  great  credit  Both  the  type 
and  paper  are  excellent  The  appearance  of  the  book  is  all 
that  can  be  desired.  It  is  convenient  in  sixe ;  so  portable  that 
it  may  be  used  with  ease  in  court  or  on  circuit ;  beridea,  tite 
notes  are  in  general  so  complete  as  to  render  references  to  the 
reports  of  the  decided  cases  unnecessary.  The  book  is  a  library 
in  itself 

The  price  Is  only  $7  50.  This  was  the  price  announced  at 
a  time  when  it  was  intended  to  limit  the  work  to  500  page& 
We  are  glad  however  to  learn,  that  the  support  which  the  work 
has  received,  and  is  likely  to  recmve,  is  such  as  to  enable  the 
publisher  to  give  the  additional  matter,  more  than  200  pages, 
without  additional  cost  Such  conduct  deserves  encourage- 
ment The  best  encouragement  wfR  be  a  wide  support,  wfaidi 
day  by  day  will  rapidly  eipasd  tiU  the  whsle  edition  is  sold. 


0QB0N1B8. 

WILtr AM  VOnVR,  Si^aln^  AModcte  Obronwr  -DtellBd  OoimdHr  LmAi  end 
QraiTnio.    (OMett0d  June  «,  1868^ 

JOBBFtt  IK  SOOTH,  Wmjn^  iwwtehiOoWMi,Oqimtyof  JlMBMb.    (QoittMl 

Jnn*  8, 1868.) 

WILLIAM  B.  QUABRT,  K«iiili%  MH,  Aiwrlafa  Goniur,  Ooanty  of  Middle 
■ex.    (Ou*ttedJaMl%18(&) 

NOTABT  PUBLia 

MARTIN  0*OA&A,  ofOttawm,  JSsqoIr*,  BanktoMMMr,  to  U  *llotMf  Polilk 
inUpporOuMda.    (CtaMttod  Joim  8, 1888.) 


TO   COARC8PONOENTS. 


0. — RowLiT  KixAOBV — Law  dxvann— Av  lHT4af  Svum««>az^Lmif—  U«d>r 
<*  0«Dnal  OwrMpondwm." 
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DIARY  FOR  AUGUST. 


2.  SUNDAY^. 

9.  SAtvrdny  ... 

9,  SUNDAY... 
13.  W«dD«iKl«7. 
10.  SUNDAY... 
21.  Friday  ...... 

32.  SatnnUj  .. 
13.  SUNDAY.. 
24.  Monday..... 

28.  Friday  »...., 

29.  Saturday  ... 
20.  SUNDAY.... 
81.  Monday....... 


.  9th  Amddy  c|/br  Trinify. 

,.  Articloa,  in^  to  be  left  wltii  Sacrataiy  of  Law  Soototj. 
.  lOih  Sunday  oJImt  Driniiy. 
»  Latt  day  far  anrtiee  far  Omiitiy  Ooutt* 
.  IIIA  Sundup  a/Ur  Trinitf, 
.  Long  Vaeatkm  ends. 
.  Ddclare  for  Connty  Oonrt. 
.•  12iA  Smdap  ^i/ier  3Ha»fy. 
.  Tbihitt  TtBM  DClgiAa. 
.  Paper  Day,  Q.  B. 
.  Paper  Dav,  0.  P. 

.  ISM  SumdAy  qfttr  Trl$Ulsf.  , 

.  Paper  Day,  Q.  B.    Laek  day  for  nottee  of  trial  for  Go.  Oootta. 


BUSINESS    NOTICE. 

J^Bfamu  indeii0i  fothe  PropHalon  ^  thitJowmal  art  rtquuUi  to  rtmember  thai 
ctt  imrp9ttdme  oectmitia  hmve  bempiaeed  intkahantdn^  Mutrs.  Jrdagh  dk  Atdagf^, 
Atiorntif9,  Barrie,  for  coUuUom;  amd  thai  9tUf  a  prompt  r^wUttmiee  tothomwiU 
taveooitt. 

It  UwOhffnairamaanee  Mof  tho  PnpriOort  have  adopted  th{$  eewu;  Ind  they 
hanthunwmpdBad  Udamin ardor  towiaWe  thorn  to  muHhaSr eurrmUtapmaa 
which  art  vevy  Aeovy. 

Nomthatthcuo^fiOmuiitfthtJoaTwalUtogomraRyadmiUo^ 
TeaoomaUetoeaiteetthaithoPr^ttoionmtdOficenqfthtOmrUwouMaooardUa 
Ubtrol  mipportt  imitaod  ^tLiymfytg  tkmadoa  to  U  moAfor  fltoflp  mAoariptiaao. 


^\t  %W^  Sauak  fato  IflumaL 


AUaUST.  1868. 


THE  LAW  AS  TO  CUSTODY  OF  CHILDREN. 


The  father  is  at  oommon  law,  to  the  ezdnsion  of  all 
others  (indading  the  mother),  the  gnardian  of  and  entitled 
to  the  custody  of  the  child|  even  though  the  child  be  an 
infant  at  the  breast  of  its  mother  (^Bex  v.  DeMannenUU^ 
b  East.  221),  proTided  the  child  be  legitimate  {The  King 
T.  Saper^  6  T.R.  278 ;  In  re  DoyU^  1  Clark,  154;  Hudson 
T.  HillfSS,  Hamp. 417;  SeginaY,  Armstrong,  1  U.O. Prao. 
R.  8).  It  has  been  held  that  if  a  father  consents  to  his 
child  remaining  with  another  person,  he  may  at  any  time 
revoke  the  consent  and  recover  possession  of  the  child, 
although  the  consent  was  given  in  consideration  of  an 
agreement  by  the  third  person  to  take  charge  of  the  child, 
and  although  the  father  had  entered  into  an  agreement  with 
0uch  third  person  to  pay  for  the  maintenance  of  the  child 
(Eegina  v.  Smith,  22  L.  J.  Q.  B.  116).  So  the  father 
may,  either  by  deed  executed  in  hia  life  time  or  by  his  last 
will  and  testament  in  writing,  executed  in  die  presence  of 
two  or  more  credible  witnesses,  in  sucli  manner  and  from 
time  to  time  as  he  shall  think  fit,  dispose  of  the  custody 
and  tuition  of  his  child,  not  being  married,  for  such  time 
as  the  child  remains  under  twenty-one  years  or  any  lesser 
time  (12  Car.  II.  cap.  24,  s.  8).  The  mother  has  no  such 
right  (^Ex  parte  Glover,  4  Dowl.  P.  C.  491),  and  the  right 
itself  is  not  assignable  to  tbe  mother  or  to  any  one  else 
(/fi  re  Bedford  Charity,  2  Swanst.  688). 


The  power  of  the  parent  over  the  child  is  however  sub- 
ordinate to  that  of  the  state  (Bliuet's  case.  Loft.  748). 
The  acknowledged  rights  of  the  father  are  c6nferred  by 
the  law  with  the  view  to  the  performance  by  him  of  certain 
duties  towards  his  children,  and  in  a  sense  on  condition  of 
performing  these  duties,  but  there  is  great  difficulty  in 
closely  defining  them.  It  is  substantially  impossible  to 
ascertain  or  watch  over  their  full  performance.  A  man 
may  be  in  narrow  circumstances;  he  may  be  negligenty 
injudicious  and  faulty;  he  may  be  a  person  from  whom  the 
discreet,  the  intelligent  and  the  well  disposed,  exercising  a 
private  judgment,  would  wish  his  children  to  be  fbr  their 
sakes  and  hb  own  removed.  But  he  may  be  dl  this  with- 
out rendering  himself  liable  to  judicial  interference.  Before 
this  jurisdiction  can  be  called  into  action  the  court  must 
be  satisfied,  not  only  that  it  has  the  means  of  acting  safely 
and  efficiently,  but  also  that  the  father  is  placed  in  such  a 
position,  or  has  shewn  himself  to  be  a  person  of  such  a 
descriptiooy  or  has  so  conducted  himself,  as  to  render  it  not 
merely  better  for  the  children,  but  essential  to  their  jsafety 
or  to  their  welfare  in  some  very  serious  and  important 
respect,  that  his  right  should  be  treated  as  lost  or  suspended 
(per  Knight  Bruce,  Y.  C,  In  re  jPynn,  2  DeO.&S.  474.) 
Thus  if  the  father  be  convicted  of  felony,  the  custody  of 
the  children  will  be  taken  from  him  {Ex  parte  Bailey,  4 
Dowl.  P.C.  311) ;  or  if,  though  not  proved  guilty  of  crime, 
he  has  so  conducted  himself  that  hb  children  cannot  asso- 
ciate with  him  without  moral  contamination  (Anon,  2  SioL 
N.  S.  54) ;  and  yet  it  has  been  held  that  the  father  will 
not  be  deprived  of  his  right  on  the  ground  that  he  has 
formed  an  adulterous  connection  which  still  continues,  if 
it  appear  that  he  has  never  brought  the  adulteress  to  his 
house  or  into  contact  with  his  children,  and  does  not  intend 
to  do  so  {The  King  v.  GreenhiU,  4  A.  &  £.  624 ;  S.  R 
Ball  V.  Ball,  2  Sim.  35).  Comparative  destitution  is  cer- 
tainly not  sufficient  {Lyons  v.  Blenkin,  Jac  245 ;  Ik  re 
PuUbrook,  11  Jur.  185) ;  but  such  an  habitual  degree  of 
cruelty  as  to  render  the  father  unfit  to  have  the  manage- 
ment of  children  may  be  a  reason  for  the  interference  of 
the  court  {CSsrtie  v.  Curtis,  7  W.  R.  474).  So  if  it  be 
shown  that  he  is  in  constant  habits  of  drunkenness  and 
blasphemy,  or  low  and  gross  debauchery ;  or  that  he  pro- 
fesses atheistical  or  irreligious  principles  (2  Story's  Equit. 
Jur.  8.  134).  It  is  not  enough  to  show  that  the  mere 
change  would  be  a  benefit  to  the  in&nt.  There  must  be 
some  strong  and  weighty  reasoni  rendering  the  same  essen- 
tial to  their  welfare.    (lb.) 

In  one  case  Ihe  court,  on  a  representation  by  the  wife 
of  the  father's  profligacy  and  cruelty,  referred  the  case  to 
a  barrister  to  determine  as  to  the  proper  custody,  the 
husband  consenting  to  abide  by  the  determination  {The 
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Kif^i  T.  DobbyUf  4  A.  ft  E.  644,  note).  In  another,  it 
was  refbrred  to  the  Master  to  determine  at  what  time  and 
in  what  manner  and  nnder  what  circnmstances  the  father 
who  was  tknfit  to  hare  the  custody  of  his  children  might 
have  access  to  them  (^The  King  y.  WiUouy  4  A.  A  E.  645, 
note). 

When  the  Ihthor  is  dead  the  |mother  is  gnardian  for 
nurture  and  guardianship  for  nurture  continues  till  the 
child  attains  the  age  of  Iburteen  years  (^Raicliffs  caie,  8 
Sep.  87  a,  38  b;  In  re  Moore,  11  Ir.  Com.  Law  Rep.  1). 
The  legal  sense  of  the  word  nurture  is  "  to  educate ;  to 
train;  to  bring  up"/ (per  Campbell,  C.  J.,  in  Regtnay. 
Clarke,  7  El.  &  B.  198).  The  mere  fact  that  the  father 
died  a  Protestant,  and  the  mother  is  a  Roman  Catholic  and 
will  probably  train  up  the  child  to  the  same  faith,  is  no 
leason^  for  depriving  her  of  the  right  which  the  law  gives 
her  as  guardian  for  nurture.  (lb.)  It  must  be  shewn  thai, 
for  reasons  such  as  tho^  aheady  specified  in  the  case  of  a 
Iktfaer,  she  is  unfitted  to  train  up  her  children,  or  that  her 
doing  so  will  be  destmctire  to  their  welfkre.  (lb.)  Where 
the  mother  was  left  a  widow  in  India,  with  two  children, 
and  the  mother  of  her  deceased  husband  offered  to  take 
charge  of  the  children  if  they  were  sent  home  to  her  in 
England,  and  one  of  them  was  accordingly  sent  home  to 
her  and  resided  with  her  till  the  time  of  her  death,  when 
she  left  property  to  trustees  in  trust  for  the  children,  and 
after  her  death  the  ohiMren  had  been  put  to  school  by  the 
trustees,  with  which  arrangements  the  mother  had  at 
Tarious  times  eipressed  her  satisfaction,  the  court  refVised 
at  the  instance  of  the  mother,  who  married  a  second  time, 
in  the  absence  of  some  good  cause  fbr  change  of  custody, 
to  order  the  children  into  her  custody  (in  re  PresUm,  5 
B.  ft  L.  288). 

The  jurisdiction  of  the  Court  of  Chancery  extends  to  the 
care  of  the  person  of  an  infant,  so  far  as  necessary  for  his 
protection  or  education ;  and  to  the  care  of  the  property  of 
the  infant}  for  its  due  management  and  preservation  and 
proper  application  for  his  maintenance.  It  is  upon  the 
ground  of  the  necessity  for  the  due  protection  and  educa. 
tion  of  the  infant  that  the  court  interferes  with  the  ordinary 
rights  of  parents  as  guardians  by  nature  or  by  nurture,  in 
regard  to  the  custody  or  care  of  children  (2  Story's  Eq. 
Jur.  8.  1841 ;  see  also  Ik  parte  Warner,  5  Brown's  Chan. 
G.  101 ',  De  MannevtOe  v.  De  Mannevitte,  10  Yes.  52 ; 
Whitfield  V.  Jffaletf  12  Yes.  402 ;  WeUedey  v.  Beatfort,  2 
Russ.  1 ;  Thomae  v.  RoherU,  8  De  G.  ft  S.  758).  The 
jurisdiction  of  the  courts  of  common  law, in  regard  to  the 
disposal  of  the  custody  of  infanta  is  not  nearly  so  extensive 
as  that  of  chancery.  Indeed  though  courts  of  common  law 
may  under  certain  circumstances  reftise  to  exercise  their 
juriadictiou  in  &vor  of  an  unwordiy  fiither  seeking  the 


custody  of  his  children,  their  jurisdiction  under  any  cir- 
cumstances (independently  of  the  Con.  Stat  U.C.  cap.  74, 
s.  8,  to  which  we  shall  presently  refer)  to  deprive  him  of 
that  custody  is  gravely  doubted  {In  re  BakemeU^  12  C.  B. 
228 ;  Q^  also  BliueVe  ca$e,  Loft.  74«  ;  ExparU  Skimnwr, 
9  Moore,  278 ;  De  MannemUe  v.  De  Manneville,  10  Yes. 
jnn.  69;  Ex  parte  McLeUan,  1  Dowl.  N.S.  84). 

In  1839,  Mr.  Sergeant  Talfburd  aueceeded  io  eSeeting 
an  important  amendment  in  the  law  regarding  the  cuatody 
of  infants.  He  introduced  into  the  legislature  and  earned 
through  a  bill  which  is  now  known  as  2  &  8  Yic  cap.  54, 
eoUtled  ''  An  Act  to  amend  the  law  relating  to  the  cealody 
of  infants.''  It  enacted,  among  other  things,  that  it  shall 
be  lawful  for  the  Lord  Chancellor  or  Master  of  the  BoUsy 
in  England,  and  for  the  Lord  GhaaoellOT  and  Mantm  ef  the 
Rolls  in  Ireland,  upon  hearing  the  petition  of  the  mother 
of  any  infant  or  infants  beiog  in  the  sole  custody  or  control 
of  the  father  thereof,  or  of  any  person  by  his  atttbority,  or 
of  any  guardian  after  the  death  of  the  fkther,  if  be  ehaU 
see  fit,  to  make  order  for  access  of  the  petidooer  to  audi 
infant  or  infants^  at  such  times  and  subjeet  lo  micb  regu- 
lationa  as  he  shall  deem  convenient  and  just;  and  if  such 
infant  or  infants  shall  be  within  the  age  of  seven  years,  to 
make  order  that  such  infant  or  infiiBts  shall  be  deliTered  to 
and  remain  in  the  custody  of  the  petitioner  unUI  attaining 
such  age,  subject  to  such  regulaUons  as  he  aheU  deem 
eonvenient  and  just.  (s.  1.) 

The  object  ef  the  act  is  to  protect  moiheiu  fro«i  the 
tyranny  ef  those  husbands  who  ill  use  them.  As  the  law 
stood  befbre  the  act,  however  much  a  woman  might  have 
been  injured,  she  was  precluded  fhwa  seeking  jiMtiee  from 
her  husband  by  the  terror  of  that  pow«r  which  the  law  gave 
him  of  taking  her  children  fh)m  her.  That  was  felt  to  be 
so  great  a  hardship  and  injuatiee,  that  parfiament  thought 
the  mother  ought  to  have  the  protection  of  the  kw  with 
respect  to  ber  children  up  to  a  certain  age,  and  that  abe 
should  be  at  liber^  le  assert  ber  rights  as  a  wife  without 
the  TiA  of  any  injury  bang  done  to  her  faeKBga  aa  a 
mother.  That  was  the  ohject  with  wbicb  the  act  was 
inttt»dneed,  and  that  is  the  conatruetion  to  be  put  upon  it. 
It  given  the  court  the  power  of  interfering ;  and  when  the 
court  sees  that  the  meterual  fMings  are  tortured  for  the 
purpose  of  obtaining  any  thing  like  an  u^uat  advantage 
ever  the  aMrtbei>  that  ia  praeiaely  the  case  in  wbicb  it 
would  be  catted  upon  and  ought  to  isterf^m  (^  Lord 
Cettenhwn,  in  Wad»  v.  Wade,  2  Phil.  G.  0.  787 ;  see  abe 
Ex  parte  BartleU,  2  Col.  661).  Tberefore  where  the  wifb 
leaves  her  husband  without  sulicient  cause,  she  is  not  enti- 
tled to  claim  the  protection  of  the  act  (in  ra  Tii^lor,  11 
Sim.  178 }  see  also  In  re  T^mKnson,  8  Da  a  Jb  &  $71). 

If  the  protection  of  the  children  can  be  attained  consie- 
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tentlj  with  the  common  law  right  of  the  father  to  the  custody 
of  faU  child,  that  right  ought  not  to  be  interfered  with  (//i  re 
Haliidayy  17  Jur.  56).  In  one  case  a  petition  had  been  pre- 
sented on  the  part  of  a  husband,  praying  that  his  two  chil- 
dren, who  were  under  the  custody  of  their  mother,  from 
whom  he  was  separated,  should  be  transferred  to  him ;  and 
affidavits  were  made,  as  well  on  the  part  of  the  husband  as  the 
wife,  detailing  the  several  differences  which  existed  between 
them  and  the  various  matters  which  led  to  their  separation, 
when  Sir  Edwin  Sugden,  then  Lord  Chancellor  of  Ireland, 
spoke  of  the  2  &  3  Vic.  cap.  54,  as  follows : — *'  I  do  not 
think  the  act  contemplated  this  case.  I  myself  paid  great 
attention  to  Iho  act  in  its  progress  through  the  Commons, 
but  I  did  not  imagine  that  it  enabled  the  mother  to  make 
a  legal  defence  against  the  application  of  her  husband. 
The  statute  merely  gives  the  mother  a  right  to  apply  to 
the  court  for  an  order,  either  that  she  shall  have  access  to 
the  children,  or  that  they  shall  be  delivered  unto  her  until 
the  age  mentioned  in  the  statute.  The  act  therefore  does 
not  enable  the  mother,  in  a  case  like  the  present,  to  resist 
the  husband's  application.  At  the  same  time  this  diffi- 
culty would  necessarily  follow,  that  although  I  should 
deliver  over  the  children  on  his  application  to  the  husband, 
according  to  the  general  principle  of  this  court,  I  should 
the  next  hour,  on  the  application  of  the  mother,  under  this 
act,  take  them  back  and  transfer  them  again  to  her,  assum- 
ing the  case  to  be  one  in  which  the  court  would  in  its 
discretion  interfere  to  this  extent  on  behalf  of  the  mother. 
It  seems  to  me  to  be  clearly  a  casus  otnissus  in  the  act " 
( Carsetlis  v.  Carsellis,  1  D.  &  War.  235  j  see  also  In  re 
Fynn,  2  De  Q.  &  S.  457). 

It  will  be  observed  that  the  act  makes  a  difference  in 
respect  to  the  age  of  the  child.     With  respect  to  that,  the 
legislature  evidently  considered  that  as  between  the  legal 
guardians  and  the  mother  the  very  young  children  (i.  e. 
those  under  seven)  required  the  mother's  nurture;  and 
notwithstanding  the  legal  rights  of  the  father,  they  should 
be  entrusted  to  her ;  but  still  enabled  the  court,  in  its  dis. 
cretion,  to  do  that  which  it  thinks  best  for  the  interest  of 
the  children.     It  did  not  consider  as  between  the  father 
and  mother  that  the  father  had  an  equal  interest  with  her, 
but  that  in  the  majority  of  cases  the  custody  should  be 
given  to  the  mother ;  but  under  ordinary  circumstances 
it  was  most  desirable  that  it  should   be  made  entirely 
discretionary  in  the  court.     In  the  oxerciae  of  that  discre- 
tion the  court  must  look  at  the  interest  of  the  children, 
which  might  be  just  as  well  preserved  by  giving  the  cus- 
tody either  to  the  father  or  mother,  the  tendency  being  to 
lean  towards  the  mother  where  the  children  are  of  very 
tender  age ;  but  still  the  only  material  question  was,  what 
was  for  the  children's  benefit  7  (per  Kindersley,  Y.  C,  in 


Shilltto  V.  Cdlett,  8  W.  R.  683).  Where  it  was  shown 
that  the  mother  was  ignorant  of  managing  her  house  and 
income,  of  non-domestic  habits,  married  a  second  time,  and 
concealed  such  marriage  from  the  testamentary  gnardians, 
and  was  without  means  of  personally  contributing  anything 
to  the  support  of  her  children,  the  prayer  of  a  petition  pre- 
sented by  her  under  the  above  act  was  refused  (^ShiUetio 
V.  CoUeU,  8  W.  R.  683;  affirmed  lb.  696). 

It  now  remains  for  us  to  add  that  our  Legislature,  in 
1855,  substantially  adopted  the  Imperial  statute  2  &  8  Vie. 
cap.  54,  conferring  the  administration  of  the  law  m  adopted 
upoB  the  Superior  Courts  of  Law  and  Equity  in  Upper 
Canada  and  to  the  Judges  thereof  (18  Vie.  cap.  126)> 
Th«  aofis  now  to  be  found  in  Con.  Stat.  U.  C.  cap.  74, 
s.  7,  8,  9, 10,  and  IL 

These  sections  are  as  follows  : 

a 

<<  8.  Any  of  the  Superior  Courts  of  Law  or  Bqutty  in 
Upper  Canada,  or  any  judge  of  any  such  courts,  upon 
hearing  the  petition  of  the  mother  of  any  infant,  being  in 
the  sole  custody  or  control  of  the  father  thereof,  or  of  any 
person  by  his  authority,  or  of  any  guardian  after  the  death 
of  the  father,  may,  if  such  court  or  judge  sees  fit,  make 
order  for  the  access  of  the  petitioner  to  such  infant,  at 
such  times  and  subject  to  such  regulations  as  such  court  or 
judge  thinks  convenient  and  just,  and  if  such  infant  be 
within  the  age  of  twelve  years,  may  make  order  for  the 
delivery  of  such  infant  to  the  petitioner,  to  remain  in  the 
care  and  custody  of  the  petitioner  until  such  infknt  attains 
the  age  of  twelve  years,  subject  to  such  regulations  as  such 
court  or  judge  may  direct,  and  suoh  eourt  or  judge  may 
also  make  order  for  the  maintenance  of  such  inhnt  by  pay^ 
ment  by  the  father  thereof,  or  by  payment  out  of  any  estate 
to  which  such  infant  may  be  entitled,  of  such  sum  or  subm 
of  money  from  time  to  time,  as,  according  to  the  peeuniaiy 
circumstances  of  such  fkther  or  the  value  of  such  estates 
such  court  or  judge  thinks  just  and  reasonable. 

<<9.  The  court  or  judge  as  aforesaid  may  enforce  the 
attendance  of  any  person  before  such  court  or  judge,  to 
testify  on  oath  respecting  the  matter  of  such  petition  by 
order  or  rule  made  for  that  purpose,  and  on  the  service  o^ 
a  copy  thereof  and  the  payment  of  expenses  as  a  witness, 
in  the  same  manner  as  in  a  suit  or  aetion  in  the  said  courts 
respectively,  or  may  receive  affidavits  respecting  the  mat- 
ters in  such  petition. 

<*  10.  All  ordera  made  by  the  court  or  a  judge  by  virtue 
of  this  act,  shall  be  enforceable  by  process  of  contempt  by 
the  court  or  judge  by  which  or  by  whom  such  order  has 
been  made. 

<<  11.  No  order  directing  that  the  mother  shall  have  the 
custody  of  or  access  to  an  ^nfant  shall  be  made  by  virtufi 
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of  thig  act,  in  favor  of  a  mother,  against  "wbom  adultery 
baa  been  establisbed  by  judgment  in  an  action  for  criminal 
conversation,  at  the  suit  of  ber  husband  against  any  person. 
18  V.  c.  126,  s.  4." 

Upon  oompariaon  of  our  act  with  the  imperial  act  from 
which  it  is  taken  some  differences  will  be  discoYcrod.  One 
is,  that  under  our  act  the  mother  is  entitled  to  ask  for  the 
custody  of  the  child  if  within  the  age  of  tioelve  years, 
and  to  keep  the  custody  of  the  child  till  It  attain  that  age, 
whereas  the  English  act  is  restricted  in  that  respect  to 
children  **  within  seven  years  of  age/'  Another,  is  that 
under  our  act  (though  not  under  the  English  act)  the  court 
or  judge  may  make  an  order  for  the  maintenance  of  the 
infant  by  payment  by  the  father  thereof,  or  by  payment 
out  of  any  estate  to  which  the  infant  may  be  entitled,  of 
such  sum  or  sums  of  money  from  time  to  time  as  according 
to  the  pecuniary  circumstances  of  the  father,  or  the  value 
of  the  estate,  the  court  or  judge  thinks  just  and  reasonable. 
Another,  is  that  the  court  or  judge  may  not  only,  on  appli- 
cations under  the  act,  receive  affidavits  as  under  the 
English  act,  but  enforce  the  attendance  of  any  person  to 
testify  on  oath  respecting  the  matter  of  the  petition,  for 
which  there  is  no  provision  in  the  English  act  These, 
appear  to  us  to  be  the  substantial  points  of  difference  be- 
tween the  two  acts.  Both  acts,  however,  are  in  principle 
the  same,  and  we  apprehend  that  the  same  rules  of  con- 
struction wiU  be  applied  to  our  act  as  have  already  prevailed 
in  the  construction  of  the  English  act  We  need  not 
therefore  repeat  them. 

The  right  in  Upper  Canada  of  appointing  guardians  of  an 
infant  not  having  a  father  alive  or  any  other  legal  guar, 
dian,  belongs  exclusively  to  the  Surrogate  Court  of  the 
oouoty  within  which  the  infanta  reside  (Con.  Stat  U.  C. 
oap.  74,  8.  1). 

The  ordinary  remedy  of  a  father  or  other  legal  guardian 
complaining  that  an  infant  is  in  iU^al  custody,  is  the  writ 
habe(u  corpui.  It  is  a  common  law  writ  of  right,  and,  as  is 
well  known,  is  of  a  highly  remedial  character.  It  in  general 
lies  to  bring  up  persons  who  are  in  custody,  and  who  are 
alleged  not  to  be  legally  restrained  of  their  liberty.  When 
the  court  perceives  that  they  are  illegally  restrained,  it  wil] 
discharge  them  (Ex  parte  Glover,  4  Dowl.  P.  C.  293). 
In  cases  where  it  is  issuable  under  31  Car.  IL  c.  2,  s.  1, 
it  may  be  issued  as  well  in  vacation  as  in  term.  But  the 
statute  of  Charles  is  restricted  to  cases  where  the  party  is 
committed  ^'for  priminal  or  supposed  criminal  matter."' 
The  statute  .56  George  III.  c.  100,  s.  1,  which  extends  the 
statute  of  Charles  to  cases  of  restraint  other  than  those  for 
criminal  or  supposed  criminal  matter,  is  not  in  force  in 
Upper  Canada ;  and  owing  to  the  unpardonable  and  long 
pon tinned  neglect  on  the  part  of  those  froip  time  to  time 


in  authority,  has  never  that  we  can  discover  been  adopted 
by  our  legislature  (see  Ex  parte  McLeUan^  1  Dowl.  P.  C 
81).  The  writ  may  be  and  often  is  granted  in  ihe  first 
instance  (/n  re  Peanon^  4  Moore,  866) ;  and  in  one  case 
the  court  not  only  granted  the  writ  in  the  first  instance, 
but  gave  a  rule  calling  upon  the  person  in  whose  custody 
the  child  was  to  show  cause  why  an  information  should  not 
be  filed  against  her  (2%«  King  v.  Ward,  1  W.  Bl.  386). 
But  inasmuch  as  the  return  cannot  be  controverted  by 
affidavit,  it  is  not  prudent  to  take  the  writ  iu  the  first 
instance,  but  rather  to  move  for  a  rule  to  shew  cause  why 
the  writ  should  not  issue,  and  then  the  grounds  for  and 
object  of  the  writ,  and  necessity  for  it,  will  be  discussed 
conveniently  upon  affidavits  properly  filed  on  both  mdes 
{The  Quun  v.  Sheriff,  6  U.  C.  Q.  B.  197). 

Service  of  the  writ  need  not  be  in  all  cases  personal. 

Service  by  leaving  it  with  the  brother  and  agent  of  the 

party  to  whom  addressed,  at  his  place  of  abode,  in  a  case 

where  the  writ  was  shown  to  have  come  to  the  knowledge 

of  the  party,  was  held  sufficient  (Jn  re  Hakewell,  12  C.  B. 

223) ;  and  the  court  will  receive  the  return,  although  the 

party  called  upon  to  make  it  is  not  present  (lb.)    A 

return  to  the  writ  that  a  child  under  fourteen  <<  is  not 

detained  by,  or  in  the  custody,  power  or  possession,  or  under 

the  care  or  control,"  of  the  party  to  whom  addressed,  or 

any  person  employed  by  him,  was  held  insufficient  (Regina 

V.  RoherU  ei  aL  2  Fort  &  Fire,  272).    If  a  return,  which 

on  the  face  of  it  is  ambiguous,  is  not  fortified  by  affidavit 

clearing  up  all  doubt,  the  return  will  be  held  evasive  and 

bad  (lb.)     A  case  of  cruelty  should  be  raised  on  the  face 

of  the  return,  and  not  brought  in  by  affidavit  merely,  to 

uphold  a  return  which  is  evasive  and  bad.  (lb.)     In  cases 

of  writs  of  habeas  carpus  directed  to  private  persons  to 

bring  up  infants,  the  court  is  bound  ex  debito  Justttise  to 

set  the  infants  free  from  improper  restraint,  but  not  bound 

to  deliver  them  over  to  any  body,  or  to  give  them  any 

privilege  (per  Lord  Mansfield,  in  Hex  v.  Delaval  et  aL,  3 

Burr.  1436).    This  latter  is  left  to  the  discretion  of  the 

court,  to  be  exercised  according  to  circumstances.   (lb.) 

When  the  infimt  is  of  an  age  to  exercise  a  choice,  the 

court  in  general  leaves  him  to  elect  where  he  will  go  {Rex 

V.  Clarke,  1  Burr.  606 ;  In  re  Ann  lAoyd,  3  M.  &  G.  547; 

Regina  r,  Butler  and  Regina  v.  Snooks,  2  U.C.Q.B.  370). 

If  he  be  not  of  that  age,  and  a  want  of  direction  would 

only  expose  him  to  dangers  or  seductions,  the  court  will 

make  an  order  for  his  being  placed  in  proper  custody  (per 

Denman,  C.  J.,  in  The  King  v.  Oreenhill,  4  A.&  E.  640). 

The  difficulty  is  to  fix  the  age  at  which  the  child  can  be 

said  to  be  too  young  to  exercise  a  choice  (See  Regina  v. 

Clarke,  7  El.  &  B.  194).     Cockburd,  C.  J.,  recently,  in 

strong  terms  repudiated  the  doctrine  that  mental  precocity 
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gives  the  right  of  ehoitie,  if  the  child  hasnot  arrived  at  the 
age  of  discretion  which  the  law  recognizes ;  for,  as  he  well 
observed,  '*  that  very  precocity  might  be  the  thing  of  all 
others  to  lead  a  young  girl  into  misery  and  danger '^  {Ex 
parte  Bar/ord,  8  L.  T.,  N.S.  468  j  S.C.  nom.  Reg.  v.  Hotoest 
7  Jur.  N.S.  22).  The  court  therefore  felt  itself  constrained 
to  lay  down  a  general  rule  as  to  the  age  when  the  minor 
might  be  left  to  freedom  of  choice,  and  fixed  upon  the  age 
of  sixteen  as  that  up  to  which  a  female  child  ought  to  be 
subject  to  parental  control.  (lb.)  In  the  case  of  a  male 
child  it  has  been  held  that  guardianship  for  nurture  con- 
tinues only  till  the  child  attains  the  age  of  fourteen,  so 
that  after  that  period  the  child  is  at  liberty  to  exercise  a 
choice  as  to  dwelling  or  remaining  with  hb  father  (^Byde 
Y.  B^de,  29  L.  J.  Mat.  case,  150).  The  order  of  the 
court,  commanding  the  wife  to  deliver  to  the  husband  the 
body  of  their  child,  is  sufficiently  complied  with  by  the 
wife  placing  the  child  in  the  charge  of  her  husband 
(^Regxna  v.  Sheriff,  7  U.O.Q.B.  403).  If  the  child  return 
of  her  own  free  will  to  the  mother,  and  is  not  afterwards 
forcibly  detained,  the  court  will  not  farther  interfere.  (lb.) 

SELECTIONS. 

CASE  OF  THE  ALABAMA. 

The  case  of  the  Alabama  is  sufSoiently  remarkable,  both  in 
its  facts  and  in  the  arguments  to  which  it  has  given  occasion, 
to  call  for  a  thorough  review  of  both.  It  may  be  asserted, 
that,  of  all  receut  cases,  this  is  the  most  likely  to  take  its 
place  as  a  leading  one  in  the  law  of  natione. 

On  June  23,  1862,  Mr.  Adams,  the  ambassador  of  the 
United  States  in  London,  addressed  to  Earl  Russell,  her 
Majesty's  Secretary  of  State  for  Foreign  Affairs,  a  letter  in 
'which,  afier  mentioning  the  "  equipment  from  the  port  of 
Liverpool  of  the  gonboat,  the  Oreio^  with  intent  to  make  war 
upon  the  United  States,"  he  says,  '*  I  am  now  under  the  pain* 
ful  necessity  of  apprising  your  lordship  that  a  new  and  still 
more  powerful  war  steamer  is  nearly  ready  for  departure  from 
the  port  of  Liverpool  on  the  same  errand.  This  vessel  has 
been  built  and  launched  from  the  dockyard  of  persons,  one  of 
whom  is  now  sitting  as  a  member  of  the  House  of  Commons, 
and  is  fitting  out  for  the  especial  and  manifest  purpose  of 
carrying  on  hostilities  by  sea.  *  *  *  I  dow  ask  permis- 
sion to  solicit  such  action  as  may  tend  either  to  stop  the 
projected  expedition,  or  to  establish  the  fact  that  its  purpose 
IS  not  inimical  to  the  people  of  the  United  States."  We  omic 
the  details  which  Mr.  Adams  communicated  on  this  occasion 
in  support  of  his  statement,  since  they  were  not  so  authenti- 
cated that  Lord  Russell  could  take  upon  them  any  other 
action  than  that  which  he  adopted  without  loss  of  time,  in 
referring  the  matter  to  the  Commissioners  of  CusVtms  for 
inquiry.  But  we  direct  attention  to  tlie  statement  itself, 
because  it  expresses  clearly  the  ground  taken  up  by  Mr.  Adams, 
and  to  which  he  firmly  adhered  throughout  This  is  the  more 
secessary  on  account  of  the  subsequent  introduction  into  the 
argument,  by  other  parties  to  it,  of  the  very  different  topic  of 
passive  contraband. 

The  name  of  passive  contraband,  not  much  known  in 
England,  and  implying  a  doctrine  little  countenanced  by 
English  statesmen,  has  been  given  to  the  sale  by  neutrals,  on 
their  own  soil,  to  the  agents  of  a  belligerent,  of  those  articles 


which,  if  the  neotrals  transported  them  by  sea  to  the  bellig- 
erent, would  be  articles  of  contraband  property  so  called. 
The  name  of  course  implies  that  the  traffic  so  designated  is 
held  to  be  a  breach  of  the  duties  of  neutrality  ;  but  since  it 
takes  place  on  a  neutral  soil,  a  belligerent  who  should  deem 
himself  aggriefred  by  it  would  have  no  means  of  executing 
justice  on  the  neutral  with  his  own  hand.  If  the  goods  are 
shipped,  and  he  takes  ihem  at  sea,  the  neutral  suffers  no  loss, 
because,  from  the  nature  of  the  case,  the  goods  have  already 
become  the  property  of  the  enemy.  War,  then,  against  the 
neutral  is  the  only  possible  remedy  of  the  aggrieved  belligerent; 
and  much  learning  and  philosophy  have  been  expended  on  the 
(|uestion  whether  a  war  undertaken  for  such  a  cause  would  be 
just  Upon  that  question  we  shall  not  spend  much  time, 
knowing  that  for  such  a  cause  no  recorded  war  has  been 
undertaken,  and  believing  it  to  be  in  the  highest  degree 
improbable  that  any  ever  should  be.  If  we  imagine  a  neutral 
country  to  be  so  great  a  mart  for  arms  and  munitions  of  war 
that  either  belligerent  is  essentially  aided  by  purchasing  them 
there,  thecbaoce  is  enormous  that  the  other  belligerentwill  also 
have  resorted  to  the  same  source  of  supply ;  and  although  it  is 
not  true  that  a  breach  of  neutrality  is  excused  by  offering 
similar  advantages  to  both  sides  impartially,  yet  it  is  not  very 
probable  that  the  balance  of  advantage  derived  by  either  will, 
in  the  case  we  have  supposed,  be  so  great  an  inconvenience  to 
the  other  that,  by  declaring  war  against  the  neutral^  be  will 
multiply  his  enemies  in  order  to  get  rid  of  it.  Far  be  it  from 
us  to  license  the  indulgence  of  all  unfriendly  dispositions 
which  in  any  particular  instance  may  not  be  likely  to  draw 
down  actual  vengeance  on  the  misdemeanants.  But  to 
assert  international  duties,  the  positive  enforcement  of  which 
is  utterly  and  in  every  case  improbable,  is  a  folly  like  that  of 
enacting  national  laws  with  no  sanction  of  any  kind.  As 
such  enactments,  being  surely  disobeyed,  could  only  tend  to 
bring  all  law  into  contempC,  so  the  denunciation  of  passive 
contraband  by  theorists  tends  to  make  neutrals  reckless  of  the 
duties  really  incumbent  on  them.  It  does  even  worse  than 
this,  for  it  encourages  belligerents  to  cherish  a  grudge  at  being 
wronged  by  a  traffic  which  in  fact  is  inevitable,  since  scarcely 
even  the  most  despotically  governed  country  could  endure  so 
systematic  an  interference  by  the  anthorities  with  the  dealings 
between  individuals  within  its  territory,  as  would  be  necessary 
in  order  to  prohibit  it  with  effect.  These  considerations  must 
oatweiich  the  importance  of  rounding  off  a  theory  about 
contraband*  of  which,  since  there  is  no  commerce  that  does 
not,  directly  or  indirectly,  au^rment  the  resources  of  a  nation 
for  war,  it  will  never,  after  all,  be  possible  to  give  a  consifttent 
account,  while  any  intercourse  between  neutrals  and  belligeir- 
ents  is  permitted. 

Mr.  Adams,  then,  took  up  no  ground  so  weak  as  that  which 
we  have  been  exposing:  his  representation  was  based  on  the 
duty  of  a  neutral  not  to  permit  the  use  of  his  territory  aa  a 
starting  point,  or  base  of  operations,  for  a  hostile  expedition. 
This  duty  is  elear :  to  furnish  our  government  with  the  means 
of  performing  it  was  the  main  object  with  which  the  Foreign 
Enlistment  Act  was  passed  in  1819.  But  there  is  a  point  in 
its  application  at  which  it  becomes  a  matter  of  some  nieety  to 
distinguish  the  cases  which  fall  under  it  from  those  which 
belong  to  the  chimerical  field  of  passive  contraband.  Suppose, 
for  instance,  that  a  single  vessel  sails  from  our  ports,  built 
and  adapted  for  war  alone,  and  in  the  actual  service  of  a 
belligerent  governmeot,  but  wholly  unarmed  and  unprovided 
with  the  munitions  of  war,  and  having  no  one  on  board  who 
was  enlisted  within  our  territory^  into  the  service  of  her 
government:  does  this  vessel  constitute  in  herself  a  hostile 
expedition — equally  inapt  as  she  is  for  war  and  commerce, 
though,  even  in  her  unfurnished  state,  not  absolutely  incapable 
of  either?  Is  there  anything  more  in  her  case  than  the  sa^e 
to  a  belligerent  of  a  hostile  weapon,  for  such  is  eminently  a 
ship  built  for  the  purposes  of  war,  but  a  sale  effected  in  a 
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neatnl  port,  and  therefore  eipoeiDg  the  neutral  to  no  blame, 
iboagh  the  parohaeer  carry  off  his  acqaisition  and  use  it  to  the 
eerioQS  detriment  of  his  adversary  f  We  should  have  no 
diffoolty  in  accepting  the  former  alternative,  considering  the 
public  service  and  hostile  errand  on  which  the  vessel  quite 
oor  shores.  And  we  should  claim  a  strong  support  for  that 
opinion  in  the  seventh  section  of  the  Foreign  Bnlistment  Act, 
which  makes  it  a  misdemeanour  to  **Jlt  (mi  or  arm''  a  vessel, 
for  employment  in  foreign  service,  **a8  a  trantport  or  ttoregkip, 
or  with  intent  to  cruise  or  commit  hostilities  against  friendlv 
powers ;"  and  proceeds  to  declare  the  forfeiture  of  such  vessel, 
and  to  empower  the  officers  of  customs  and  excise  to  seise  her. 
Hence  it  clearly  appears  that  the  gist  of  the  offence  against 
the  act  lies  in  the  poblic  sernoe  against  alien  friends, 
independently  of  any  armament,  and  even  in  spite  of  proof 
that  the  service  intended,  though  hostile,  is  not  that  of  an 
armed  ship  of  war.  Nor  could  it  be  objected  that  the  Foreign 
Enlistment  Act  does  not  declare  the  law  of  nations ;  for  its 
preamble  recites  that  the  offences  against  which  it  is  directed 
*'  may  be  prejudieial  to,  and  tend  to  endanger,  the  pence  and 
welfare  of  this  kingdom,"  which  can  only  be  by  their  giving 
Just  ground  of  complaint  to  foreign  powers."  But  the  case 
we  have  supposed  falls  short  of  that  of  the  Alabama,  by 
wanting  the  material  ingredient  of  there  being  men  on  board 
enlisted  within  our  territory  for  the  service  of  the  belligerent 
government;  yet  we  are  sorry  to  say  that  the  argument  of 
the  Alahama  case,  in  the  British  press  and  in  parliament, 
has  been  marked  by  a  laborious  attempt  to  aseimilate  it  to  the 
oases  of  so-called  passive  oontraband. 

The  next  date  of  importance  in  the  narrative  is  July  21, 
when  the  United  States'  consul  at  Liverpool  presented  six 
affidavits  to  the  collector  of  customs  at  that  port, "  reqjuesting 
me,"  savs  the  collector,  *'  to  seise  the  gunboat"  to  which  Mr. 
Adams  nad  referred  in  his  letter-of  June  23,  then  known  as 
No.  290,  but  since  as  the  AUJbama.  Copies  of  the  same 
'  affidavits  were  received  by  Lord  Russell  from  Mr.  Adams  on 
the  following  day  (July  22),  with  a  report  of  the  consul's 
application  to  the  collector  "  to  act  under  the  powers  conferred 
by  the  Enlistment  Act."  Of  this  circumstance,  and  those 
which  followed,  the  Solicitor-Qeneral  gave  the  following  account 
to  the  House  of  Commons : — 

«*  It  was  on  the  22nd  that  he  (Mr.  Adsms)  transmitted  his  first 
series  of  depositions  \  h»iiid%ot  eompUU  ki$  epidemee  till  the  24lAt 
and  the  letter  in  vkieh  he  eent  them  woe  not  reeeiped  till  the  26IA,  eo 
that  he  did  nQt  place  the  evidence  on  vfhich  he  relied  in  the  hande  of 
the  government  till  the  2^ih  of  July,  In  the  meantime  he  obtained 
the  opinion  of  the  houourable  and  learned  member  for  Plymouth, 
who,  on  the  16th,  stated  his  belief  that  there  was  a  oaseof  suspi- 
cion, but  not  enough  to  Justify  the  detention  of  the  vessel.  Vfhen 
the  evidence  was  completed,  it  was  laid  before  the  honourable  and 
learned  gentlemen,  who,  on  the  23rd,  thought  there  was  a  case 
sufficient  to  warrant  her  detention.  Upon  that  evidenoe  the  legal 
advisers  of  the  government  came  to  the  same  oonoluslon  as  the 
honourable  and  learned  member.  But  I  wish  the  House  to  under- 
stand that  in  thoee  depositions  there  was  a  great  mass  of  hearsay 
evUenee,  which,  taken  by  itself,  eould  not  form  the  basis  of  any 
action.  Of  the  six  depositions  transmitted  on  the  22nd  of  July, 
only  one  was  good  for  anything  at  all,  namely  the  evidence  of  a 
person  named  Passmore,  which  was  sufficient  to  prove  material 
facts.  Two  more  were  sent,  corroborating  Passmore,  on  the  24th, 
and  were  received  by  Sorl  Russell  on  the  26/A,  Mr»  Adame  having 
taken  all  that  time  to  get  hie  evidence  ready.  Now  what  is  the  delay 
of  which  we  are  accused  ?  The  26th  was  Saturday,  and  the  27th 
Sunday.  Tfie  complete  evidence  wae  not  in  the  hande  of  Earl 
Hueeell  till  the  26/A,  and  he  told  Mr.  Adams  on  the  28th.  that  is  on 
the  Monday,  that  the  law  officers  of  the  Crown  were  consulted. 
He  got  their  opinion  on  the  29th,  and  that  Tery  same  day  a  tele- 
graphic message  was  sent  down  to  stop  the  ship.  Really,  sir,  one 
is  shocked  at  the  perversion  of  mind  which  arises  under,  I  admit, 
the  most  exoasable  ctronmstanoes ;  for  the  Houee  will  give  me 
credit  for  sincerity  when  I  say  that  no  one  makes  more  allow* 


ance  than  I  do  for  the  natural  feeling  of  irritation  on  the  part 
of  the  American  nation.  No  one  can  be  more  anxious  than  I  am 
that  we  should  stand  straight  with  them,  and  they  with  us ;  bat 
I  must  say  that,  bat  for  the  perversion  of  mind  consequent  on 
an  irriUble  state  of  feeling,  traoeable  to  causes  with  which  we 
can  sympathise,  I  cannot  conceive  how  any  human  being  can 
say  that  the  government  have  not  acted  with  the  promptttwde 
which  thflu  ought  to  have  ahowa." 

Three  or  four  times  in  the  above  paasa^  and  in  m  manj 
different  ways,  does  the  Solioitor-Oeneral  impress  on  the  Hooea 
and  the  wond  that  Mr.  Adams  did  not,  till  the  26th,  complete 
his  evidence,  or  get  it  ready,  or  place  iii  the  ha»da  of  the 
government  the  evidence  on  which  he  relied.  We  therefore 
believe  that  it  is  our  readers  who  will  have  their  turn  of  b^og 
shocked  at  the  perversion  of  mind  which  arises  nnder  more 
or  lees  excueable  oircnmstanoos,  when  we  toll  them  thai  the 
evidence  transmittod  by  Mr.  Adams  to  Earl  Russell  on  the 
22nd  was  a  complete  body  of  evidenoe ;  that  he  relied  on  it ; 
that  he  requested  her  M^jeety'a  govermenl  to  aet  Q|ion  it ; 
that  he  gave  them  no  hint  of  any  farther  evidenoe  to  come ; 
and  that  if  the  government  ever  received  any  further  evidenoe 
from  Mr.  Adams,  it  was  not  because  he  tboeght  it  neoeeaary 
to  hie  ease,  but  beoaoee  time  had  been  given  for  its  tmnamiaeion 
by  the  refusal  of  the  government  to  act  upon  the  evidenoe  on 
which  they  were  formally  and  diplomatically  required  to  act. 
That  oor  readers  may  judge  for  themselvee,  we  will  place 
before  them  the  full  text  of  Mr.  Adams's  letter  of  the  22nd 
to  Earl  Russell : — 

Legation  of  United  Statee,  London,  July  22,  1862. 

««Mt  Loan, 

**  I  have  the  henonr  to  transmit  copies  of  six  depositions 
taken  at  Liverpool,  tending  to  establish  the  character  and  destiaa- 
tion  of  the  vessel  to  which  I  called  your  lordship's  attention  in  my 
note  of  the  28rd  of  June  last 

•*  The  originals  of  these  papers  have  already  been  submitted  to 
the  collector  of  the  customs  at  that  port,  in  accordance  with  the 
suggestions  made  in  your  lordship's  note  to  me  of  the  4th  of  July, 
as  the  basis  of  sn  application  to  him  to  act  under  the  powers  con- 
ferred by  the  Enlistment  Act  But  I  feel  it  to  be  my  doty  further 
to  communicate  the  fkcts,  as  there  alleged,  to  her  Majesty's 
government,  and  to  request  that  such  further  proceedings  may  be 
had  as  may  carry  into  full  effect  the  determination  which  I  doubt 
not  it  ever  enterteins  to  prevent,  by  all  lawftil  means,  the  fitting 
out  of  hostile  expeditions  against  the  government  of  a  oeaatry 
with  which  it  is  at  peace.  **  I  avail,  Ac., 

**  CHAKLaS  FmAHOIB  AnjLlffB." 

There  cannot  be  a  more  hopelees  contradiction  than  that 
which  existe  between  the  above  letter  and  the  stetement  that 
Mr.  Adams  did  not,  till  the  26th,  place  in  Earl  Ruesell's 
hands  the  evidence  on  which  he  relied.  But  in  Mr.  Adams's 
letter  of  the  2ith,  enclosing  the  two  additional  depoeitiona, 
and  Mr.  Collier's  opinion  on  the  case  presented  by  all  the 
eight  affidavito,  there  does  occur  an  expression  whieh  seems 
to  sanction  another  of  the  phrases  used  by  the  Solicitor- 
General. 

The  letter  is  as  foUovrs : — 

Legation  of  the  United  Statee,  London,  July  24.  1862. 

««Mt  Lobd, 

« In  order  that  I  may  complete  the  eridence  in  the  eaee  of 
the  vessel  now  fitting  out  at  Liverpool,  I  have  the  honour  to 
submit  to  your  lordship's  consideration  the  copies  of  two  or  more 
depositions  token  respecting  that  subject 

"In  the  view  which  I  have  token  of  this  extraordinary  proceed- 
ing as  a  riolation  of  the  Enlistment  Act,  I  am  happy  to  find 
myself  sustoined  by  the  opinion  of  an  emiacnt  lawyer  of  Great 
Briuin,  a  copy  of  which  I  do  myself  the  hoaour  tikewise  to 
submit.  "Renewing,  &o., 

"Cha&LXS  FBAHOnAOAMB." 

What  need  was  there  that  evidence  should  be  "comple- 
ted" on  which  Mr.  Adams  already  relied?  Clearly  the 
completion  was  necessary  to  satisfy  some  other  persons,  who 
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did  not  rely  on  the  evidence  as  it  stood  before.  Who  these 
persons  were  is  shown  by  the  following  letter  from  the 
Commissioners  of  Customs  to  the  Collector  of  Customs  at 
Liverpool,  which  was  not  in  the  hands  of  members  till  after 
the  delivery  of  the  Solicitor-General's  speech : — 

London,  July  22,  1862. 

"Sib, 
«'  Having  considered  yonr  report  of  the  21st  inst,  No.  1,200, 
statlog,  with  reference  to  previous  correspondence  which  has 
taken  place  on  the  snlject  of  a  gunboat  which  is  being  fitted  ont 
by  Messrs.  Laird,  of  Birkenhead,  that  the  United  States'  consul, 
accompanied  by  his  solicitor,  has  attended  at  the  custom-house 
wiih  certain  witnesses,  whose  affidavits  you  have  taken  and  trans- 
mitted for  our  consideration,  and  has  requested  that  the  vessel 
may  be  seised  under  the  provisions  of  the  Foreign  Enlistment  Act, 
vpoB  Ike  ground  that  the  evidence  adduced  affords  proof  that  she 
is  beiag  fitted  out  for  the  government  of  the  Confederate  States 
of  America: 

'*  We  acquaint  you  that  we  have  communicated  with  onr  solicitor 
on  the  Bobjeet,  who  has  advised  us  that  the  evidence  submitted  is 
not  sufficient  to  justify  any  steps  being  taken  against  the  vessel 
nnder  either  the  6th  or  7th  sec.  of  Act  69  Geo.  IIL,  cap.  69;  and 
you  are  to  govern  yourself  accordingly. 

**The  solicitor  has,  however,  stated  that  if  there  should  be 
sufficient  evidence  to  satisfy  a  court  of  enlistment  of  individuals, 
they  would  be  liable  to  pecuniary  penalties,  for  security  of  which, 
if  recovered,  this  department  might  detain  the  ship  until  those 
penalties  are  satisfied,  or  good  bail  given ;  but  there  is  not 
sufficient  eyidence  to  require  the  Customs  to  prosecute;  it  is, 
however,  competent  fur  the  United  States*  consul,  or  any  other 
person,  to  do  so,  at  their  o#n  risk,  If  they  see  fit. 

"T.  F.  Fbbhantls, 

**G.    C.    L.    BlRKBLIt." 

It  is  true  that,  in  the  published  documents,  there  is  no  other 
trace  that  the  opinion  of  the  solicitor  of  the  Customs  was 
communicated  to  Mr.  Adams,  than  that  which  is  furnishod  by 
the  pregnant  phrase,  "in  order  that  I  may  complete  the 
evidence,"  in  his  letter  of  the  24th.  But,  besides  that  phrase, 
it  is  not  conceivable  that  Mr.  Adams's  letter  of  the  22nd 
ahould  have  remained  altogether  without  acknowledgment 
until  the  28th,  as  on  the  face  of  the  papers  it  would  seem  to 
have  done ;  and  whether  or  not  Mr.  Aaams  received  a  verbal 
oommunication  of  the  opinion,  he  would  at  any  rate  hear  it 
from  the  United  States'  consul  at  Liverpool,  to  whom  its 
effect,  in  the  refusal  to  stop  the  ship,  must  have  been  imme- 
diately known.  Hence,  no  doubt,  it  was  that  he  took  the 
Oftinion  of  Mr.  Collier  on  the  23rd,  and  applied  the  final 
fltimnlus  to  the  government  by  the  transmission  of  that 
opinion  enolosed  in  his  letter  of  the  followins  day.  But,  if 
this  be  so,  Mr.  Adams's  expression,  *'  in  order  that  I  may 
complete  the  evidence,''  which,  as  repeated  by  the  Solicitor- 
General,  most  have  aided  in  impressing  on  the  House  that  he 
took  all  the  time  till  the  26tb  to  get  ready  that  **  evidence  en 
^hich  he  reiied,"  really  conveyed  to  those  who  knew  the  facts 
the  opposite  meaning  of  an  attempt  to  satisfy  some  who,  in 
Mr.  Adams's  distinctly  expressed  judgment,  ought  to  have 
been  satisfied  before.  However  ihU  may  be,  two  things  stand 
*  out  clearljr :  first,  that  Mr.  Adams  did,  by  the  22nd— even  by 
the  21st,  if  we  take  the  date  of  its  communication  to  the 
coUeotdr  at  Liverpool,  who  had  power  to  act — "  get  ready" 
that  "evidence  on  which  he  relied;"  secondly,  that,  since  a 
government  opinion  was  actually  given  on  the  22nd,  the  only 
excuse  which  it  remains  possible  to  suggest  for  not  stopping 
the  Alabama  is  that  the  opinion  given  on  that  day  was  the 
right  one  on  the  evidence  as  it  then  stood.  To  the  qaestion 
whether  this  was  so,  we  shall  now  address  ourselves. 

Now,  that  question  is  sufficiently  answered  by  pointing  ont 
that  the  additional  affidavits  contain  no  facta  of  a  different 
description  from  those  deposed  to  in  the  former  onesL  They 
are  the  affidavits  of  a  ship-carpenter  and  a  mariner,  who  had 
iMen  enlieted  for  the  gunboat  by  Captain  Batcher^  her  oom- 
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mander,  in  each  case  with  fnll  notice  of  her  being  built  for 
the  Confederate  government ;  and  in  the  case  of  the  mariner, 
who  had  told  the  captain  "  that  he  wanted  to  get  South  in 
order  to  have  retaliation  of  the  Northerners  for  robbing  him 
of  his  clothes,"  with  an  express  intimation  in  reply,  **  that  if 
he  went  with  him  in  his  vessel  he  would  very  shortly  have 
that  opportunity."  But  the  seaman  Passmore,  one  of  the 
former  aeponents,  had  given  still  more  direct  evidence  to  the 
same  effect. 

"Captain  Botcher  asked  me  if  I  knew  where  the  vessel  was 
going ;  in  reply  to  which  I  told  him  I  did  not  rightly  understand 
about  it.  He  then  told  me  the  vessel  was  going  ont  to  the  govern- 
ment of  the  Confederate  States  of  America.  I  asked  him  if  there 
would  be  any  fighting ;  to  ithleh  he  replied,  •  Yes,  they  were 
going  to  fight  for  the  Southern  govehiment'  *  -i^  ^  The  said 
Captain  Butcher  then  engaged  me  as  an  able  seaman  on  board 
the  said  vessel,  at  the  wages  of  £4  10*.  per  month :  and  it  was 
arranged  that  I  should  join  the  ship  in  Measrs.  Laird  and  Co.'s 
yard  on  the  following  Monday.  To  enaMe  me  te  j^et  on  board. 
Captain  Butcher  gate  Ae  as  a  password  the  number  2IH).  *  * 
There  are  now  nwmt  thirty  hands  on  board  her,  who  have  been 
engaged  to  go  out  in  her.  Most  of  them,  are  men  who  have 
previously  served  on  board  fighting  ships." 

Weil  might  the  Solid torOeneral  confess  that  Passmore's 
evidence  "  was  sufficient  to  prove  material  facts,"  and  that  the 
sn  bsequent  depositions  merely  "  corroborated  "  him.  Materia^ 
indeed  1  Why,  besides  the  power  which  we  have  already 
quoted  to  seize  a  ship  fitted  out  for  a  hostile  service  against 
alien  friends,  the  fifth  seoUon  of  the  Foreign  Enlistment  Act, 
to  which  the  solicitor  of  the  Coetoms  did  not  refer,  ipvea 
power  to  detain  any  vesael  having  op  board  persona  enlisted 
or  engaged  within  the  kingdom  for  foreign  militaiy  or  naval 
service.  Well,  too,  might  so  great  an  advocate  feel  that  ^hea 
the  affidavits  and  the  dates  of  their  receipts  were  already  iii 
the  hands  of  members,  a  case  could  only  be  made  ont  for  the 
government  by  labouring  to  show  that  Mr.  Adams  had  not,  on 
the  22nd,  pnt  them  under  the  necessity  of  saying  aye  or  no, 
whether  thoy  would  act  on  Passmore's  evidence.  That  the 
law  officers  should  be  consulted  on  the  Monday,  and  that  a  tele* 
gram  should  be  sent  on  the  Tuesday  to  stop  the  ship,  speaks 
well  for  their  promptitude,  though  not  better  than  all  who 
know  the  Solicitor-General  would  expect.  It  is  even  possible 
that  the  defence  might  have  been  more  candid,  had  any 
personal  blame  been  in  question.  Bot,  however  that  may  be, 
when  the  vice  of  advocacy  intrudes  itself  into  (j^uestions  of 
state,  and  especially  when  the  finishing  touch  of  its  rhetoric 
is  one  of  disdainful  pity  for  a  great  and  sensitive  nation,  with 
which,  in  this  matter  at  least,  no  fault  is  to  be  found,  it 
becomes  a  duty  to  expose  it. 

But  the  Alabama  sailed  on  the  eighth  morning  afler  the 
request  to  detain  her  was  made  to  the  collector  at  Liverpool, 
the  morning  of  the  day  on  which  a  tardy  effort  was  made  to 
prevent  the  expedition.  Now  the  right  of  a  foreign  state,  to 
claim  satisfaction  for  the  hostile  use  of  a  territory  profeaaedly 
friendly,  depends  in  no  way  on  the  meant  of  preventing  such 
nse  which  toe  government  of  that  territory  may  poasees.  If 
the  French  had  seised  Antwerp,  and  were  preparing  an  expe- 
dition from  it  against  onr  shores,  we  should  not  refrain  frosa 
hostilities  in  the  Scheldt,  becanse  the  kiopa  of  the  Beigiana 
and  the  Netherlands  might  demonstrate  their  perfect  innocence 
of  all  complicity.  If  Canada  were  invaded  by  a  party  coming 
from  the  state  of  New  York,  oar  ambaiaador  at  Washington 
woald  treat  with  contempt  any  disquisition  on  the  respective 
constitntional  powers  of  the  Federal  and  state  governments. 
The  answer  would  be:  "Of  yonr  const! tntion  we  know 
nothing  but  this,  that  it  points  out  the  authorities  at  Wash- 
ington as  the  only  ones  to  whom  we  are  allowed  diplomatic 
access ;  to  us,  therefore,  those  authorities  are  answerable  for 
all  that  takes  place  within  the.  territories  which,  towards  us, 
they  claim  to  represent."  And  as  little  as  foreign  states  are 
ooaoemed  with  the  relatioaa  between  a  fedam  government 
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and  the  members  of  the  federation,  so  little  are  thej  concerned 
with  the  relations  between  a  go?ernment  and  its  individual 
subjects.  Whether  the  central  power  be  strong  or  weak, 
whether  the  bund  of  union  between  the  elements  of  a  nation 
be  firm  or  loose,  are  questions  fur  itself  alone.  The  united 
responsibility  of  the  nation  to  foreigners,  fur  the  amicable 
employment  of  its  territory,  is  amonc  the  first  principles  of 
international  law.^  We  do  not  trouble  ourseWes  with  thorny 
questions  of  Brasilian  law,  when  our  citizens,  not  voluntarily 
landing  in  Brasil,  but  thrown  on  her  coast  by  the  common 
perils  of  the  sea,  receive  there  a  treatment  reprobated  by  the 
c<immon  voice  of  humanity.  If  our  statute  b(X)k  should 
oontaiuafiy  proviaions  going  beyond  the  received  lawof  nations, 
aA  if  aa  act  should  be  |>asited  to  prohibit  any  traffic  within 
British  territory  which  is  affeou*d  by  no  international  doctrine 
btti  the  ehinera  of  passiTe  contraband,  an  ambassador  who 
should  request  our  government  to  enfiiroe  it  would  be  bound 
to  accept  it  soeh  as  it  might  be.  But,  putting  the  case  of  the 
AkUMma  on  the  ground  which  he  most  properly  took  up  from 
the  first,  Mr.  Adams  was  in  no  way  concerned  with  any  limi- 
tations or  imperfections  of  the  Foreign  Enlistment  Act.  He 
might  even  ignore  the  question  as  to  what  Lord  Ruseell  calls 
•*  the  legal  authority  of  the  law  officers."*  We.  indeed,  have 
made  up  our  minds  on  that  question,  and  consider  that,  with 
the  evidence  we  have  quoted  m  his  hands,  a  Foreign  Secretary 
might,  on  July  22.  1862,  have  ventured  to  decide  for  himself 
that  a  hostile  expedition  was  on  the  point  of  departure  from 
our  shores,  and  that  the  Foreign  Enlistment  Act  applied  to 
the  case.  Nay,  we  will  venture  to  assert  that  the  law  officers 
are  not  more  the  constitutional  advisers  of  the  Crown  in  the 
law  of  the  land,  than  its  reHponsible  ministers  are  in  the  law 
of  nations ;  and  tliat  however  proper  a  reference  to  the  former 
may  foe  on  the  effisot  of  the  Foreign  Enlistment  Act  in  a 
diffi.fult  point,  or  on  prise  law  as  actually  administered  in  our 
Admjralry  Court,  yet  a  Chatham  or  a  Canning  would  have 
held  tt  bis  business  to  instruct  the  law  officers,  in  case  of  need, 
in  the  dories  of  neutrality.  But  we  must  repeat  that  our 
duties  to  the  United  States  m  this  matter  are  quite  independent 
•f  our  statute  law  and  constitutional  usage. 
jSuch  was  the  opinion  of  Mr.  Canning,  in  the  debates  on 
the  Foreign  Enlistment  Bill  in  1819,  and  on  the  motion  for 
tfie  repeal  of  that  law  in  1823.  He  never  put  ft  as  a  boon  to 
Spain ;  the  law  was  wrung  from  him  by  a  sense  of  duty,  that 
the  natiOD  might  fulfil  obligations  independently  incumbent 
on  her,  while  bis  keen  sympathy  was  with  the  cause  of  the 
Amenean  oolonios,  to  whose  case  it  was  first  to  apply.  We 
bare  already  seen  how  carefully  the  preamble  appealed  to  the 
same  argument,  to  justify  a  measure  which  would  otherwise 
have  been  too  alien  to  the  principles  of  liberty  to  receive  a 
moment's  oonsideration  from  any  government  we  have  had 
Mnee  the  revolution;  and  Mr.  Canning's  own  words  wer« 

"I  do  not  now  pretend  to  argue  in  ftvppr  of  a  system  of  neu- 
trality ;  but  It  being  declared  that  we  intend  to  remain  neutral,  I 
eall  upon  the  House  to  abide  by  that  declaration,  so  bog  as  it 
sball  rs'i^ia  unaltered.  Ho  matter  what  ulterior  course  we  nay 
Je  laelined  to  adopt;  no  matter  whether,  at  some  ulterior  period, 
tHe  honour  and  the  interests  of  this  country  may  force  us  into  a 
war ;  still,  while  we  declare  ourselves  neutral,  let  us  avoid  passing 
the  stnet  line  of  demarcation.  When  war  cones,  if  come  it  most, 
let  as  eater  into  U  with  all  the  spirit  and  energy  whioh  become  mr 
*•.*  ^T^  ^^  iadapewisBt  nation.  That  period,  however,  I  do 
not  wish  te  auiicinate,  much  lees  deeire  to  hasten.  If  a  war  must 
come,  let  it  cone  in  the  shape  of  satisfketiQn  to  bo  demanded  for 
ii^unes,  of  righCB  to  be  asserted,  of  fnterests  to  be  prateoted,  of 
treaties  to  he  fulfilled.  Bui,  in  God's  name  let  It  not  cone  in  thr 
paltry  pettifog^g  way  of  fitting  out  ahips  in  our  harhonxe  io 
cruise  for  gain. 

'*  At  all  events,  let  the  country  disdain  to  be  sneaked  into  a  war. 
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Let  ua  abide  strictly  by  our  neutrality  as  long  as  we  meto  to 
adhere  to  it,  and,  by  so  doing,  we  shall,  in  the  event  ef  so j  neeef 
»ity  of  abandoning  that  system,  be  the  better  able  to  eater  vitk 
eff^ect  upon  any  other  coarse  which  the  policy  of  this  country  aiy 
require."* 

This  was  the  language  of  an  English  statesman,  when  the 
struggles  were  scarcely  closed  whioh  had  made  intemttiontl 
topics  as  popular  in  England  as  those  of  free  trade  haveaiDoe 
become.  The  spirit  in  which  the  legislation  of  that  day  will 
now  be  enforced  is  a  test  of  the  temoer  which  a  long  peace,  at 
least  with  all  our  ancient  and  most  aroaded  foes,  has  eogeo- 
dered.  We  are  bound  to  say,  that  there  is  at  present  do  eaoae 
to  be  diaaatisfied  with  that  spirit,  saeing  the  activity  wbiek^ 
during  the  last  few  weeks,  has  been  ebown  in  detaining  gan- 
boats  reasonably  suspected  of  being  built  in  contrsTention  of 
the  law.  That  a  most  unforlunate  alip  was  made  in  the  eue 
of  the  M^bama,  is  widely  adnitled  by  wall  infensed  penom 
whose  speech  is  not  moulded  to  official  accents.  Bat  if  pes 
in  official  positions  will  persevore  in  Mai fy in g  public  doetrtofls 
in  order  to  cover  the  consequences  of  that  slip,  they  metftnet 
be  allowed  to  do  so  without  a  protest,  more  espeeislly  in  then 
days,  in  which  the  study  of  state  papers  ana  parliamentary 
discussions,  as  containing  the  elements  of  intematioDal  lav, 
has  been  so  largely  developed. 

The  old  furniture  of  that  science  consisted  mainly  in  oots* 
pilations  of  treaties  and  the  opinions  of  those  who  are  called 
jurists,  whence  the  curious  result  followed,  that  a  writer, 
while  a  theorist  to  his  conteipporariea,  became,  almost  by  the 
mere  fact  that  he  had  written,  an  authority  to  his  sooceasori. 
This  procedure  was  justified  by  the  plea  of  collecting  teati* 
monies  to  the  concent  of  mankind,  who,  or  at  least  the  thinking 
portion  of  them  were  supposed  to  be  governed  on  the  whole 
by  reason.  But  the  criticism  of  the  nineteenth  centsij  hai 
detected  philosophical  partisanship  and  national  prejudice 
even  among  the  most  respected  of  the  elder  iorists,  and  lU 
prolific  authorship  has  farther  dimii^ished  the  authority  of 
writers  by  increasing  the  numbers  who  claim  to  share  it;  and 
since,  in  truth,  it  is  rather  the  consent  of  nations,  than  of  nea 
as  individuals,  whioh  must  decide,  there  is  a  still  deeper  reaeos 
why  the  utterances  of  private  writers,  no  matter  what  their 
wisdom  or  their  fame,  cannot  be  reckoned  with  those  of  toe 
statesmen  who  are  specially  deputed  to  manage  this  portion 
of  the  aflkirs  of  their  respective  countries.  Especially  liDce 
the  close  of  the  last  general  war,  the  cheapness  of  printinj^ 
and  modern  habits  of  publicity,  have  furnished  large  matenu 
for  the  kind  of  research  which  thus  begins  to  distingoieb 
international  iurisprudence.  j^qmerous  ciises  which  sre  made 
the  subject  of  diplomatic  correnpondence,  or  of  debates  m 
public  assemblies,  but  whidi  neither  give  rise  to  treaties,  nor 
would  Lave  become  known  in  any  authentic  fashion  to  t&e 
writers  of  a  century  ago,  are  now  recorded  in  the  accumulating 
mass  of  published  state  papers.  They  illustrate  internationiu 
law  in  its  daily  working,  as  the  laws  of  the  land  are  lUae^tea 
by  the  experienco  of  life,  and  supply  that  familiar  knowledge 
of  the  matter  with  which  its  rules  are  concerned,  ^j]P^^| 
which  he  who  should  address  himself  to  its  more  difficoii 
questions  would  resjsmble  a  hermit  brought  from  hie  d(^ 
intp  a  strange  city,  to  plead  with  book-learaing  a  cause  tnM 
turned  on  the  manners  of  the  place.  .     « 

Nor  need  modern  statesmen,  as  a  claas,  fear  the  ^]^ 
this  publicity.    They  are  not  more  warped  by  national  intw* 
ests  and  aptipathies  than  the  private  writers  of  previoas  ag»| 
irho,  moreover,  were  often  put  forward  bj  '*>«'*'  go^^"*"'^^^ 
as  unavowed  and  irresponsible  cbampiona    But  as  8tate?in 
must  now  write  and  speak  under  a  sense  that  they  ^ 
nishing  quotations  to  generations  of  publicists  y^*^**"*^"^'!,^ 
those  who  devote  themselves  to  that  line  of  restoroh  iDn»  . 
impartial,  and  as  little  connive  at  error  as  they  would  aw 
propagating  it    Their  rule  muet  be  that  of  Dante :—       _ 

•  CamOag's  ftpacdits,  voL  v.,  ]».  U->S;>8 
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**  Ma  per  trattftr  del  ben  ch'ivi  troTti, 
]>ir6  deir  sUre  cose  oh'io  T*ho  eoorte.*' 

We  therefore  point  oak  fer  aniraadTersioii  the  attempt  of 
Earl  Rassell  to  treat  the  case  of  the  AMama  as  analogous  to 
**  the  aoeidental  evasion  of  a  municipal  law  of  the  United 
States  by  a  particohir  ship  ;*'*  and  the  double  error  of  the 
SolicitorGeneral,  in  saying  that "  the  Foreign  Enlistment  Act 
was  passed  for  the  defence  of  our  neatrality  against  any 
invasiott  of  it  by  other  powers,  and  not  in  cosseqaence  of  any 
obligation  imposed  on  us;^  and  in  representing  the  case  of 
the  Alabama  as  one  simply  of  the  sale  of  an  instrnment  of 
war.  The  latter  assumption  runs'  through  his  whole  speech, 
iind  comes  to  the  the  surface  In  passages  too  numerous  to  cite, 
but  of  which  the  following  may  be  taken  as  a  sample  :•»*' In 
the  present  instance,  the  sale  of  a  vessel  of  war  is  an  offence 
varely  because  our  own  law  has  declared  it  to  be  soV'  In 
tact,  ne'Eltbgetber  ignores  the  question  of  the  hostile  use  of 
neutral  territory,  as  the  starting  point  of  expeditions,  and  the 
base  of  their  operations.  So  complete  a  preteritton  of  a  point 
often  and  clearly  put  by  Mr.  Adams;  by  an  advocate  whose 
intelligence  never  misses  the  force  of  an  argument,  and  whose 
uubtlety  we  never  before  knew  at  fault  for  an  answer,  k  the 
hi^^sc  teBtimohy  which  we  could  have  imagined  to  the 
strength  of  his  adversary's  case. 

**  It  is  clear,"  said  Mr.  Adams,  in  bis  letter  to  Earl  Rassell  of 
November  20,  1862,  «that  the  reeiprooation  of  such  practices 
coald  'only  lead  in  the  end  to  the  utter  sabTersion  of  all  security 
to  ptivBte  pi4f«rty  upon  the  ocean.  In  the  ease  of  countries 
l^eographicaUy  approximated  to  one  another,  the  preservation  of 
peace  between  them  for  any  length  of  time  would  be  rendered  by 
it  almost  impossible.  It  wauid  h€,  in  $koH,  pemiUmg  any  or  nil 
irreqtontibk  pisrtiu  to  prepaf  and  fii  otti,  ta  any  country,  jutt  what 
mnud  enterprita  againtt  the  property  of  thetr  neiyhbourt  they  might 
ihmk  JU  to  di09tM,' without  the  possibility  of  recovering  a  bontrol 
over  thMr  acts  the' moment  after  they  might  eucdeed  in  eseaping 
from  the  particular  local  jurisdiction  Into  the  high  seas." 

And  again,  in  his  letter  to  the  samie  minister  of  December 

•*  The  only  allegation  which  I  find  in  your  lordship's  note  In 
connezioa  with  the  United  States  is  this,  that-  vast  supplies  of 
arms  and  warlike  stores  have  been  purchased  in  this  country,  and 
have  been  shipped  firom  Brldsh  poit»te  Heir  Tork  for  the  use  of 
4he  United  States  government.  Admitting  this  statement  to  be 
true  to  its  fall  extent,  conceding  even  the  propriety  of  the  applica- 
tion of  the  term  *  vast'  t6  any  purchases  that  haTO  been  made  for 
the  United  States,  the  whole  of  it  amounts  to  tlus,  and  no  mo^, 
that  arms  and  warlike  stores  ha?e  been  purchased  of  British 
SabJieCts  by  the  ilgents  of  the  gbternmenft  of  this  United  States. 
It  nowheri  appears  that  the  action  of  the  British  went  fdrther 
than  simply. to  sel)  their  goods  for  cash.  There  hoe  been  no 
attempt  whatever  to  embark  1 1  a  single  undertaking  for  the  astietanee 
of  the  United  Statee in  Ike  war  they  are  earrying  on;  lio  ships  of 
any  kind  have  been  constructed  or  equipped  by  her  Migesty's 
suFjeots  for  the  purpose  of  sustaining  their  cause,  either  by  lawful 
or  uulawfhl  m^ans,  ilor  a  shiltlng  of  teoney.so  far  as  I  know,  ex- 
pended with  the  intent  to  tarn  the  scale  in  their  favoxir.  What- 
ever transactions  may  have  taken  place  have  been  carried  on  in 
the  ordinary  mode  of  bargain  and  sale;  wlthoutf  regard 'to  any 
«Aer  eeusideratiea  thaii  the  mere  profttsof  trado.  *  .  *  *  My 
present  object  in  referring  so  much  at  large  to  these  offences  is  to 
show  the  great  ioju'sttoe  of  your  !o^lship  in'  proceeding  to'comment 
upon  the  aetien  of  the  respective  belligerents  as  If  there  was  a 
semblance  of  similarity  between  them.  So  far  as  the  United  States 
are  shown  to  be  involved  in  censure,  it  is  simply  by  the  purchase 
and  export  of  arms  ahd  muaitions  of  war  fk^om  a  neutral-i-an  act 
which  your  lordship  expressly  points  out  eminent  authority  to  my 
attention  to  prove  implies  no  censurable  act  on  either  party; 
whilst,  on  the  other  hand,  it  is  Aitaerlean  insurgents  who  find 
British  allies  to  build,  in  this  kingdom,  and  to  equip  and  send 

•  Lttttar  to  Mr.  Adasu,  of  DSMUbar  10, 1803^  la  OomeponAeaae  nspaotiiic  th* 


forth  war-Bhips  to  depredate  on  the  commerce  of  a  friendly  nation. 
♦  »  ♦  *  Surely  this  is  a  difference  not  unworthy  ef  your 
lordship's  deliberate  observation.'^ 

This  was  no  novel  line  of  argument,  and  Earl  Russell 
admitted  its  force.  In  his  letter  to  Mr.  Adams  of  January 
24,  1863,  after  repeating  the  attempt  to  prove  that  the 
government  had  acted  wiSi  iufficieht  promptitude,  his  lord- 
ship proceeds  thus :— > 

**  As  to  other  points  we  are  nearly  agreed,  so  far  as  the  law  of 
nations  Is  concerned.  But  with  respect  to  the  statement  In  your 
letter  that  large  supplies  of  various  kinds  have  been  seat  frem 
this  country  by  private  speculators  for  ihe  use  of  the  Confederates, 
I  have  to  observe  that  that  statement  Is  only  a  repetition,  in  detail, 
of  a  part  of  the  assertion  made  in  my  previous  letter  of  the  19th 
ultimo,  that  both  parties  in  the  civil  war  have,  to  the  extent  of 
theii^  wants  and  means,  induced  British  eobJeolB  to  violate  the 
Queen's  proclamation  of  the  18th  of  May^  i661,  which  forbids 
her  subjects  fh>m  affording  such  supplies  to  either  party.  It  is  no 
doubt  true  that  a  neutral  may  furnish,  as  a  matter  of  trade,  sup- 
plies of  arms  and  warlike  stores  impartially  to  both  belligerents 
in  a  war,  and  it  was  not  ea  the  ground  tfajit  such  acts  were  at 
variance  with  the  laW  of  nations  that  the  remark  was  made  in  the 
former  note.  But  the  Queen  having  issued  a  proclamation  forbid- 
diuff  her  subjects  to  afford  such  supplies  to  either  party  in  the 
civil  war,  her  Mtgesty's  government  are  entitled  to  complain  of 
both  parties  for  having  induced  her  Mi^esty's  subjects  to  violate 
that  proclamaUon;  and  their  complaint  applies  most  to  the 
government  of  the  Uoited  States,  because  it  is  by  that  gevernmeat 
that  by  fhr  the  greatest  amount  of  supplies  have  been  ordered 
and  procured." 

It  is  rather  atroug,  because  a  beHigerent  does  not  close  hie 
ports  against  contraband,  to  refuse  to  him  the  common  duties 
of  neutrality.  And  we  find  it  hard  to  follow  Lord  Russell's 
reasoning  about  the  Queen's  proclamatien.  We  have  always . 
understood  that  the  sovereign  of  this  realm  can  make  nothing 
illegal  by  proclamation.  So  far,  then,  as  the  enpply  of  arma 
and  warlike  stores  to  belligerents  is  not  a4  variance  either 
with  the  law  of  nations  or  with  the  statute  law  of  England,  a  -. 
proclamation  forbidding  it  must  be  a  nullity;  and  it  is  not 
respectful  to  the  sovereign  to  interpret  in  suoh  a  sense  any 

f proclamation  which  may  have  been  issued.  If,  therefore,  hia 
ordship  is  not  devoted  to  the  theory  of  passive  contrabapd— 
and  the  correspondence  in  this  case  sufficiently  proves  that 
he  is  not  gu^ty  of  that  heresy — we  Bulrattt  that,  he  ought  ne« 
to  have  expounded  the  Queen's  proclamation  as  forbidding, 
the  sale  of  arms  and  warlike  stores'  within'  the  limits  of  her 
Majesty'a  dominions.*  It  was  a  deep^rate  effort  tc  eover,  by 
recrimination,  an  unluoiky  practical  aiip^  and  we  are  hhppy  to . 
think  that  it  does  not  inter/ere  with  the  value  of  his  iordiship'a 
recognition  of  the  dlfflBrenoe  bet^eelk  oooimoni  purchases  in 
the  markets  of  the  world  and  the  hostile  use  tof  neutral 
territory.    We  therefore  leave  this  case  with  the  oonfidenk, 

^Ths  trath  about  ths  ]iroeiaiiuitloB  U  ilmply  tlik:  It  oommuda  tbs  Queen*! 
ant^tt  la  geunral  tMcma  to  oOMrre  %  strict  iMiitrMltj,  and  to  jUwtnln  flrwa  ^or 
latia^altlwr  the  law  of  tha  realm  or  that  of  natlona;  and  It  wama  thafa  of  the 
oQBaaqnaaeeaof  aartain  apaemed  aaia^eC^lilah  tha  eairlaaa  «C  aoatiabaod,  bnl- 
not  Ita  aal-*,  la  ona.  Thia  la  not  vhat  any  one  would  nnderatand  fTom  audi  an 
aaoonnt  of  tha  prodanutlon  as  la  giTan  in  Lead  RaaaaU*a  Btatenent^  tbat  tt 
''fbrMdathaaflbrdlngsnppHea."  Bnt  let  the  expreatlon  paaa.  Inanbatanre^ifbla 
loidahla  iniM  to  tha^ifviaseer  eoB^rahawl,tba  leanHia  thaS,  alBa»iM  baUiffareql 
can  reallj  he  expected  to  doae  hla  porta  a^nat  that  kind  of  oommerce  at  tha 
neuMnt  when  he  meat  needa  It,  any  pover  may  trpe  Itaelf  fn»i  the  pbUgntloDS 
of  neotralUy  by  warning  Ita  tnltfeote  againat  the  penal  oonaeqoencaa  of  earrytng 
eontvaband<  And^tf  hlf  tortWiip mken ^Ummlh, thaa» hIa  amMmmJ  ttpt  ttT 
proclamation  forbldB  It  moat  reat  on  the  aaanmptJMi  that  It  la  eltber  a  TlolatSoi^ 
of  neotwUty,  or  of  the  law  of  laglaod.  or  of  me  lair  Qf  natlo^l^  every  ona  e€ 
which  thlngn  hIa  lonUhIp  aaya  npeatedly  In  this  eotreapondenoe  that  It  la  not. 
We  do  not,  th««Aiv%'paidUinl9  Ipilat  ten  the  *iic— tian  .im ;  iha  tni  of  a  dtan- 
apeotfal  Interpretation  of  the  Qneen*a  proclamation  A  theory  at  leaat  eqnallj 
planaibtB  la  that  no  tatpUIglUe  telerpretaUun.  at'  all  la  pot  oh  it  hi  that  n^Moo- 
rable  part  of  the  eonwf>'>ndenoe  whlefa  begina  with  the  aentenee^*'  With  regard 
to  the  dalm  for  compeaaaMon  now  yut  Ibrvaid  by  the  Uplted  Statea^gonaraman^ 
It  la,  I  regret  to  aa?,  notorioaa  that  the  Qaeen'a  proclamation  of  the  18th 
of  Hay*  IMl,  anjaftntng  neatnaity  in  the  nnlbrtnimta  aivit  qontaat  In  Nortk 
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belief  that,  memorable  as  it  will  remain  among  the  precedents 
of  international  law,  the  soph'Htry  which  has  been  eipeuded 
00  it  will  not  weaken  any  principle  of  that  important  science. 
— Law  Magazine  and  Law  keview. 

DIVISION     COU  RT8. 


TO  00RRK8P0NDENTS. 

AH  ObmmuHieaOoiu  cm  ther  aulffect  ^f  DMtbm  Ctmrto,  or  having  amg  ^laUom  to 
JHviM^m  Qnartt^  are  infytart  to  6e  oddroMd  to  **Th€  BMort  q/Uu  taw  Jowmal^ 
Borne  Bmt  Offiet.** 

Ml  oOur  Cbmmwii'eaCiMU  art  a$  hUhgrto  to  be  midwueti  to  **Tke  Eiiitori  nf  the 
Lam  JwalMli  fSnimka? 

THE  LAW  AlTD  PBACTICB  OF  THB  UPPEB 
CANADA  BinSION  COUBTS. 


(Contmued  from  page  178). 

In  case  of  the  separation  of  a  junior  county  from  a  nnion 
of  countieSy  or  the  proceedings  of  anj  of  the  Division 
Conrts  of  a  senior  oovnty  be  transferred  to  any  other 
Divnioa  Court,  upon  the  order  of  the  Judge,  the  clerks, 
or  otber  officers  of  the  courts,  who  hold  writs  or  court 
documents,  are  required  to  deliver  the  same  to  such  person 
as  the  Judge  directs ;  and  in  case  of  refusal  to  do  so,  the 
ckrk  or  officer  in  default  is  liable  to  be  prosecuted  in  the 
same  manner  as  persons  wrongftilly  holding  papers,  may  be 
prooeeded  against  under  section  forty  eight  (see.  12). 

BAILIFFS  DUTIES. 

As  in  the  case  of  elerks,  the  details  of  a  btfiKfis'  duty 

id  respect  to  proceedings  in  the  courts,  will  be  fully  treated 

of  hereafter.     The  duties,  generally,  of  bailiffs,  are  purely 

ministerial,  and  are  to  serve  and  execute  alt  summonses, 

• 

orders,  warrants,  and  precepts  delivered  to  them  by  the  clerk 
for  execution,  whether  baili£b  of  the  court  out  of  which 
the  same  isstte  or  not,  and  so  soon  as  served,  to  return  to. 
the  clerk  of  their  own  court  (sec.  79).  They  may  take 
confessions  or  acknowledgements  of  debt  from  any  debtor 
or  defendant  desirous  of  executing  the  same  (sec  117). 
They  must  attend  the  sittings  of  the  ootnrt,  and  see  that 
order  is  preserved  thereat ;  and  every  bailiff  is  required  to 
exercise  the  authority  of  a  constable  during  the  actual 
holding  of  the  court  of  which  he  is  bailiff,  with  full  power 
to  prevent  breaches  of  the  peace,  riots,  or  disturbance, 
not  only  in  the  court  nK>m  or  building  in  which  the  court 
is  held,  but  in  the  public  streets^  squares,  or  other  pkces 
within  hearing  of  the  court,  and  may,  with  or  without 
warranty  arrest  offenders,  and  bring  them,  for  punishment, 
before  a  Justice  of  the  Peace,  or  any  other  judicial  officer 
having  power  to  proceed  in  the  matter  (sec.  188). 

In  case  the  bailiff  be  assaulted  while  in  the  execution  of 
any  part  of  his  duty,  or  any  rescue  be  made  or  attempted 
of  any  property  seized  by  him,  under  process  of  the  court, 
he  is  authorised  to  take  the  offender  into  custody,  with  or 


without  warranty  and  bring  him,  for  punishment,  before 
the  court,  if  sitting,  or  before  a  Justice  of  the  Petfce 
(sec.  184). 

The  general  rules  make  specific  provision  in  relation  to 
the  execution  of  process. 

By  the'llth  Bule,  a  rettim  must  be  made  by  the  bailiff, 
to  the  clerk,  of  ail  summonses  from  the  home  court  four 
days  before  th^  court  day,  at  which  they  are  returnable ) 
and  the  returns  must  state  the  mode  of  service;  and  if  a 
summons  has  not  been  served,  the  reason  of  non-service 
must  be  stated  in  writing,  on  the  back  thereof.  Betum  of 
foreign  summonses-^that  is,  summonses  from  other  eourts 
-""Ought  to  be  made  immediately  after  service  Is  effected, 
to  allow  time  for  their  transmismon  to  the  court  from 
which  they  issued. 

Rule  21  is  as  follows : — *'  Where  summons  or  other 
''  process  is  required  to  be  served  out  of  the  division  of  the 
'<  court,  from  which  the  same  issues,  the  papers  may  be 
^'  transmitted  by  mail  by  the  dork  issuing  the  same,  (on 
*'  receiving  the  necessary  postage  and  fees)  to  the  clerk  of 
*'  the  division  where  the  same  is  required  to  be  served ;  and 
'<8uch  last  mentioned  clerk  shall  forthwith  deliver  such 
*'  summons  or  other  process  to  the  bailiff  of  his  diTiaion,  to 
<'  be  executed;  and  such  bailiff  shall  serve  the  fiame,  and 
"  forthwith  make  return  thereof  to  the  clerk  of  his  coBrt,  in 
<<  the  manner  required  by  the  eleventh  rule ;  and  such  last 
*<  mentioned  clerk,  on  return  made,  shall  forthwith  transmit 
« the  papers  by  mail,  with  the  necessary  affidavits  of  service, 
<'  if  effected,  to  the  first-mentioned  clerk." 

In  respect  to  executions,  Rule  12  provides,  that  ^*  Svery 
bailiff  levying^  and  receiving  Any  money  by  virtue  of 
"any  process,  shall,  within  three  days  after  the  receipt 
^  thereof,  pay  over  or  transmit  the  same  to  the  proper 
«  officer;  and  at  every  court,  and  at  such  other  times  as  the 
«  Judge  shall  require,  the  bailiff  shall  deliver  to  the  cleik 
c<  of  tho  court  a  statement  or  return,  on  oath,  punuant  to 
"  the  form  in  the  schedule,  of  what  shall  have  been  done 
^*  since  his  last  return,  under  every  warrant,  precept,  and 
^*  writ  of  execution,  which  he  shall  have  been  required  t^ 
"  execute.'' 

This  return  must  show  the  number  and  style  of  the 
cause— the  nature  of  the  process,  and  when  received — ^tbe 
amount  to  be  made--Hhe  amount  levied,  and  when  levied—^ 
the  bailiff's  charges— the  amount  paid  to  the  derk,  and  the 
time  of  payment. 

To  insure  punctual  dischai^  of  this  branok  of  the 
officer's  duties,  sec.  58  of  the  Act  provides  that  if  the 
bailiff  neglects  to  return  any  process  or  execution  within 
the  time  required  by  law— and  the  rules  which  have  the 
force  of  law  show  when  returns  are  to  be  made-^he  shall, 
for  each  such  neglect,  forfeit  his  fees  thexeooi 
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the  clerk  mast  account  for,  and  pay  over  to  the  coontj 
attorney  of  the  county  towards  the  fee  fund  ;  and  by  sec. 
148  a  bailiff  neglecting  to  return  an  execution  within  three 
days  after  the  return  day  thereof,  or  making  a  false  return, 
may  be  held  accountable  for  the  whole  amount  of  the 
execution. 

It  may  be  noticed,  here,  that  a  bailiff  is  not  required  to 
travel  beyond  the  limits  of  hlis  division,  and  is  not  allowed 
mileage  for  travel  beyond  the  limits  of  the  county  (sec.  79). 

UPPER    CANADA    REPORTS. 

COURT  OP  ERROR  AND  APPEAL. 
ON  AN  APPSAL  FROM  THB  COURT  OF  QUBKN'S  BENCH. 

[Before  the  Hon.   Akchibald  MoLban,  Chief  Justice ;  The  Hon. 
P.  M.  Vaiolouohnst,  Chancellor;  the  Hon.  W.  H.  Dkapbh,  C.B., 
Chief  Justice    (Common    Pleas);    the    Hon.    Yice-Chancellor 
Estkn;  the  Hon.   Yice-Chancellor    SpftAGox;    the    Hon.   Mr 
Justice  Haoaety,*;  and  the  Hon.  Mr.  Justice  Morbison.] 

Sbzton  v.'  Paxton. 
J^9btmpil^iluuUtm  of  Bommdar^—Cbtii. 

BM,  per  Chr<Mi.^Afllniiiiif  tha  JndgnMiit  of  the  Coart  below,  that  In  an 
action  of  ^lert— at,  tbe  qneetioo  of  boondan  may  be  tried  to  aaoerteln  whether 
the  Uod  In  qnestion  formud  part  of  the  lot  <^»*hr*H  bj  the  plainUft  [DBAPxa, 
0.  Jm  and  MoKHXMir,  J.,  dtiweailDg  ] 

Where  the  Court  of  Qoeea*!  Bench  and  Common  PleM  bed  gWen  oppmilnf  Jadg- 
menti  on  the  aeme  qoeedoo.  thla  Court,  oa  aWrmlng  one  of  thote  Jndipnenti, 
dlwnlmed  the  appeal  without  eoata. 

From  the  pleadings  and  eyideoce  it  appeared  thai  the  appellant 
brought  ejeotment  in  the  Court  of  Queen  s  Bench,  to  reoover  from 
the  respondent  seven  acres,  two  roods,  and  twenty  perches  of  land, 
being  a  portion  of  lot  ten,  in  the  twelfth  concession  of  the  town- 
ship of  Scugog,  formerly  Cartwright,  and  which  piece  of  land  may 
,  be  oetter  known  as  follows :  commencing  at  a  post  planted  by 
W.  E.  Yarnold,  P.  L.  S.,  on  the  fifth  day  of  June,  one  thousand 
eighff  hundred  and  sixty-one,  at  the  north-west  angle  of  said  lot, 
then  south  sixteen  degrees  east,  thirty-five  chains,  more  or  less,  to 
the  centre  of  the  concession,  then  north  seventy  degrees,  east  two 
chains,  twenty-five  links,  to  a  certain  blazed  line,  thence  along  the 
iaid  line  north  thirteen  degrees,  west  thirty-five  chains,  more  or 
less,  to  the  rear  of  the  concession,  then  south  seventy-four  degrees, 
west  two  chains,  six  links,  to  the  place  of  beginning. 

The  respondent  appeared  and  defended  for  the  whole  of  the  said 
premises. 

The  appellant  daimed  title  by  deed,  froxn  the  executrix  and 
executors  of  the  last  will  and  testament  of  John  Tucker  Williams, 
the  grantee  of  the  Crown. 

And  the  respondent,  besides  4^i|pi^>  the  appellant's  title, 
claimed  the  said  parcel  of  land  as  part  of  lot  ni^mbBr  nine,  in  the 
twelfth  concession  of  sai4  tqwnship. 

The  ownership  of  lots  numbers  ten  and  nine,  by  the  appellant 
and  respondent  respectively,  was  admitted  at  the  trial;  when 
His  Lordship,  Mr.  Justice  Richards,  before  whom  the  trial  was 
bad,  ruled  that  a  verdict  should  be  entered  for  the  appellant,  as  he 
could  onlv  be  entitled  to  recover,  by  hb  writ  of  possession,  the 
land  if  it  rormed  part  of  lot  number  ten,  which  was  admitted  to  be 
his :  and  if  it  was  part  of  lot  number  nine,  the  verdict  and  judg- 
ment to  be  entered  thereon  would  not  authorise  him  to  take  posses- 
sion of  it,  and  that  an  action  of  ejectment  was  not  the  proper  form 
of  action  to  try  a  question  of  boundary. 

This  verdict,  the  court  in  banc  set  aside,  on  the  ground  that  the 
respondent  ought  to  have  been  permitted  to  shew  that  the  land 
claimed  by  the  appellant  was  not  part  of  lot  number  10,  as  reported 
in  the  U.  C.  Q.  B.  Rep.,  vol  xxi.,j>.  889. 

From  this  decision,  the  plaintiff  in  the  court  below  appealed  on 
the  ground  stated  by  the  learned  judge,  for  his  ruling  at  nitipriut. 

pn  the  appeal  coming  on, 

•  Was  ahaeat  IhHn  the  Provlnee  when  Jadgmeat  was  prononuoed. 


J/1  C  Camerrm,  for  appellant,  referred  to  Lund  v.  Savage^ 
Lundy,  Netbitt,  12  (C.  R.  U.  C.)-  48,  and  Irwin  v.  Soger,  21  U.  C. 
Q.  B.,  378,  as  containing  all  the  cases  bearing  on  the  question 
involved  in  this  appeaL 

J.  HiUyard  Cameron,  Q.  C,  contra. 

Yankouobnbt,  C. — I  agree  in  the  judgment  delivered  in  the 
Court  of  Queen's  Bench,  upon  the  question  submitted  to  us  in  this 
case.  I  think  that  the  statute  19  Vic,  ch.  43,  made  no  change  in 
the  office  of  the  action  of  ejectment ;  indeed,  section  274  of  the  act 
expressly  preserves  the  same  jurisdiction  as  was  exercised  in  the 
ola  action  of  ejectment,  and  such  change  as  is  effected  in  the  form 
of  procedure  is  more  favourable  to  the  procuring,  by  the  plaintiff, 
of  the  trial  of  a  question  of  boundary,  than  was  the  old  process ; 
for,  what  does  the  present  writ  in  ejectment  enable  the  plaintiff  to 
do  ?  While  it  requires  him  to  describe  the  premises  of^  which  he 
seeks  possession  with  reasonable  certiunty,  it  enables  him  to  set 
them  out  with  g^eat  particularity,  just  as  was  done  in  the  pf^esent 
case,  and  to  obtain  a  judgment,  which  shiCll  declare  that  the 
claimant  "  was,  and  still  is,  entitled  to  the  possession  of  the  land 
within  mentioned,  as  in  the  writ  alleged."  So  that  If,  as  in  the 
present  case,  the  defendant  was  not  permitted  to  shew  that  the 
portion  of  land  to  which  plaintiff  claims  to  be  entitied,  as  being 
part  of  lot  ten,  which  he  owns,  is  really  not  part  of  lot  ten,  but 
part  of  lot  nine,  then  all  a  plaintiff  need  do  now,  in  any  case  in 
which  he  seeks  to  get  into  possession  of  another  mau*s  land,  is  to 
describe  it  by  metes  and  bounds,  as  being  part  of  a  lot  to  which  he 
has  an  indisputable  tiUe,  and  either  on  proauction  of  that  title,  or 
because  it  is  not  denied,  obtain  a  solemn  judgment  of  the  Court, 
entitling  him  to  possession  of  the  particular  premises  which  he 
describes  in  his  writ,  and  under  that  judgment  obtain  possession 
of  it,  through  the  process  of  the  Court    Could  au  f^tion  of  tres- 

Cbe  afterwards  maintained  against  him  or  the  officer  who  put 
in  possession,  for  the  act  of  taking  possesion  under  such 
authority?  WiUdnton  y.  JCerbtf,  16  C.  B.,  480,  Ip  the  old  action 
of  <yectment,  every  thing  was  at  large,  unless  the  defendant  chose 
to  confine  the  dispute  to  certain  described  pren^ises.  The  plaintiff 
had  no  object  in  narrowing  them  in  his  oeclar|it|on,  (though  he 
might  have  done  so,  and  have  thereby  directly  presented  a  question 
involving  boundary),  and  when  the  matter  was  left  at  laree  by  the 
defendant,  and  the  plaintiff  showed  titie  to  any  portion  oxthe  land 
covered  by  his  declaration,  he  obtained  a  verdict,  and  took  posses- 
sion, at  his  peril,  of  more  than  his  title  covered.  But,  here  the 
plaintiff,  by  nis  writ,  challenges  enquiry  into  his  title  to,  and  rigbt 
to  possession  of  the  piece  of  land  particularly  set  o\)t,  by  reason  of 
his  being  owner  of  lot  ten,  and  of  thie  piece  of  land  forming  part 
of  it — a  c|ouble  proposition,  which,  it  seems  to  me,  the  defenaant 
is  invited  to  combat.  Under  the  statute  it  is  ei^pressly  provided 
that  at  the  trial  it  shall  be  a  question  whether  the  "  Claimants 
are  entitled  to  tbe  whole  or  part,  and  if  to  part,  then,  to  which 
part  of  the  property  in  question  T*  and  judgmeut  |s  to  be  entered 
accordingly.  How  can  Uiis  be  done  without  tryipg  the  question 
of  boundary  ?  An  action  of  ejectment  is  essentially  a  possessary 
action.  Whatever  a  plaintiff's  titie  may  be,  if  he  has  not  a  right  to 
the  possessipu  of  the  land  at  the  time  of  action  brought,  he  can- 
not recover,  It  is  known  as  an  action  of  trespass  and  ejectment. 
Indeed,  the  ouster,  the  act  of  trespass  was  the  yery  foundation  of 
the  old  form  of  action ;  and  whereas  a  siinple  action  of  trespass, 
which  can  be  supported  by  precisely  the  same  evidence  of  titie, 
would  only  g^ve  damages — an  action  of  trespass  and  ejectment 
would  give  damages  (in  modem  times  only  nominal,  It  is  true,)  and 
possession  also.  The  action  of  ejectment  was,  as  we  all  know,  a 
fictitious  proceeding,  invented  for  the  relief  of  termors  who 
had  been  ousted  of  their  possession ;  and  originally  questions  of 
freehold  titie  were  not  raised  in  it,  but  wer&  left  to*be  dealt  with 
in  real  actions.  In  time,  however,  while  the  form  of  claiming  by 
virtue  of  a  term  continued  to  be  presumed,  tities  of  landlords  to 
the  fee,  came  to  be  asserted  in  it.  I  have  alluded  to  so  much  of  tiie 
origin  and  early  character  of  the  action  to  shew  that  it  was  not 
originally  intended  as  a  means  whereby  titles  to  freehold  should 
be  tried.  And  yet,  as  I  understand,  it  is  now  contended  that 
nothing  but  a  title  can  be  tried  in  the  action,  and  that  you  cannot 
in  it  enquire  whether  the  title  produced  does,  or  does  not,  fit  the 
particular  piece  of  land  in  question.  However  rare  may  have  been 
in  £nglana  the  instances  in  which  a  dispute  as  to  boundary  has 
been  waged  by  ine*nfl  of  this  action,  it  is  beyond  doubt  thf  t  st^^h 
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Ml  Qie  of  it  has  been  made  in  this  ooontiy  for  a  long  period  of 
^eara,  and  for  this  no  hisber  antbority  can  be  found  than  the 
judgment  of  that  great  andlamented  jn&e,  the  late  C3iief  Jnstice 
of  &e  Qaeen's  Beneh,  as  reported  in  IrvtM  y.  Soger,  21 Q.  B.  873. 
I  need  do  no  more  on  this  head  than  refor  to  that  report.  We 
must  take  the  L^slatnre  to  have  known  what  was  the  law  and 
practice  of  the  ooarts,  when  they  framed  section  274  of  the  act 
already  mentioned,  and  to  have  referred  to  our  own  courts,  and 
the  jurisdiction  which  had  been  exercised  by  them ;  and  this,  of 
Itseu,  seems  to  me  to  settle  the  Question.  That  ejectment  is  an 
inconvenient  mode  of  trying  sucn  a  question,  and  is,  therefore, 
seldom,  for  that  purpose,  used  in  £nc;Iand,  I  admit,  as  it  is  not 
conclusive ;  but  the  same  objection  exists  to  trying  a  title  in  this 
form  of  action.  A  judgment  in  it  is  no  more  conclusive  in  the  one 
case  than  in  the  other ;  and  yet,  there  must  be  something  tried  in 
the  action.  Its  principal  object  is  to  get  possession  of  a  particular 
parcel  of  land ;  and  the  plaintiff  must  either  be  compelled  to  adopt 
a  less  precise  mode  of  description  than  he  has  done  here— as,  for 
instance,  by  cUdming  merely  lot  10 — ^to  which  claim  no  defence 
would  have  been  raAde;  or  the  defendant  must,  in  justice,  be 
allowed  to  shew,  by  any  means  he  can,  that  the  plaintiff  is  not 
entitled  to  the  possession  of  the  parcel  described.  To  deny  him 
this  right  would  be  to  place  him  at  the  mercy  of  the  plaintiif,  and 
probably  to  allow  the  latter ,by  a  fraud  and  an  untruth,upheld  by  the 
process  of  the  Court,  to  get  his  ucighbour's  property.  It  is  not 
sufficient  saUstaction  to  a  defendant  who  has  had  his  hands  tied 
while  this  wrong  is  being  committed  on  him,  and  he  has,  perhaps, 
been  turned  out  of  his  dwelling  house,  to  know  that,  in  six  months 
time,  he  can  ^  into  it  a^rain  by,  first,  an  action  of  trespass,  to 
settle  a  Question  of  boundary,  which  the  Dlaintiff  has,  perhaps, 
improperly  raised  for  his  own  purposes;  ana  then,  by  an  action  of 
ejectment — or,  by  the  latter  action  alone — Inasmuch  as  the  action, 
at  the  suit  of  the  plaintiff,  is  not  conclusive  on  the  right.  I 
think  the  Legislature,  when  they  enacted  ''  that  the  question  at  the 
trial  shall  be,  whether  the  ttatemerU  in  the  writ  of  the  title  of  the 
claimant  is  true  or  false,"  meant  sometliing  more  than  the  mere 
enquiry  into  a  title  to  lot  10,  for  instance,  as  in  this  case:  they 
meant  the  enquiry  to  extend  to  the  plaintiff's  whole  statement; 
and  part  of  that  statement  here  is  a  claim  to  a  piece  of  land  as 
beiuff  part  of  lot  10,  and  this,  and  only  this,  the  defendant  denies ; 
and  it  Is,  therefore,  the  only  question  between  the  parties. 

DaAPKE,  C.  J. — I  adhere  to  the  judgment  of  the  Court  of 
Common  Pleas  in  Lund  v.  Savage  and  Lund  v.  NeahitL  The 
reasons  for  that  judgment  are  fully  expressed  in  the  report  in  12 
C.  P.  U.  C.  143.  I  need  not  here  repeat  them,  for  I  have  only  to  say 
that,  in  my  humble  opinion,  they  have,  as  vet,  received  no  answer. 
There  were  but  two  substantial  difficulties  in  that  case :  one  arising 
from  the  enactment  respecting  improvements  made  by  parties  on 
land  not  their  own,  though  believed  to  be  so  in  consequence  of 
unskilful  surveys;  the  other  arising  from  the  practice  which 
obtained  in  this  Province,  under  the  old  form  of  the  action  of  eject- 
ment. 

The  first  was,  as  I  think,  succeasfuHy  dealt  with  in  the  judgment 
referred  ti).  The  difficulty  was  more  easy  to  be  got  over,  in  the 
opinion  of  the  Court,  tlian  those  which  the  construction  contended 
for  uuder  the  Common  Law  Procedure  Act,  gave  rise  to.  The  latter 
was  not  considered  by  any  of  the  Court  of  the  importance  which 
has  been  given  to  it. 

So  lonff  as  the  action  of  ejectment  was  fictitious — moulded  and 
governed  by  rules  of  Court — ^it  was  open  to  the  power  which  created, 
to  modify  its  own  work.  In  Upper  Canada,  however,  the  deviation 
from  the  ordinary  consent  rule,  which  was  without  precedent  or 
antbority  in  English  cases,  seems  to  have  introduced,  without  the 
sanction  of  the  Court,  in  the  first,  though  it  was  subsequently 
adopted  and  acted  on.  But  I  believe  I  am  right  in  stating  that 
there  never  was  a  general  rule  of  Court  introducing  or  sanctioning 
the  innovation  by  which,  when  a  plaintiff  declared  in  ejectjueut 
for  (ex.  or.)  No.  1,  in  the  1st  Con.,  the  defendant  in  the  consent 
rule  could  not,  admitting  possession  as  the  general  rule  required, 
state  that  he  was  in  possession  of  a  specified  piece  of  land  which 
he  claimed  and  defended  for  as  part  of  No.  2.  From  the  time  this 
change  was  established,  it  became,  practically,  the  rule  to  make  the 
question  of  title  entirely  subservient  and  secondary  to  the  question 
of  boundary ;  and  the  practice  so  established,  had  its  advantages 
for  surveyors  and  for  attornies,  and  for  those  suitors  who  did  not 


count  the  cost  of  litigation,  however  often  renewed.  I  repeal* 
however,  that  for  this  practice,  neither  reported  eases  of  Englidi 
Courts,  nor  text  hooka  of  Kngiiah  writ«v%  afforda  eitlier  preeraest 
or  authority. 

And  this  practice  was  ancfaallenged  ontil  after  the  paiwmig  of  onr 
Common  Law  Procedure  Act  Kot  that  the  objcctfo— hte  reanlte  of 
it  were  undiscovered  or  unfelt,  but  fh>m  a  deference  to  the  author- 
ity which  permitted  it  to  grow  up,  and  finally  had  reeogniaed  and 
sustdincd  it^ 

With  an  exception,  which  I  wiH  preaently  netiee,  ov  Gomraon 
Law  Procedure  Act  cf  1856,  was,  as  to  the  ordinary  action  of  eject- 
ment, a  tranacript  of  the  English  statute.  That  an  act  of  our 
Legislature,  identical  or  nearly  so  in  lanenage  with  the  Engfish 
act,  should  mean  the  same  thing,  And  should  receive  the  same 
construction,  is,  I  humbly  submit,  a  reasonable  expectatioB,  more 
especially  when  we  draw  upon  English  anthority,  aa  upon  the 
fountain  from  whidi  onr  jurispcudenae  ia  derived.  If  the  effect  of 
the  plain  language  of  the  act  is  to  alter  the  practice  and  proceeding 
which  was  previously  in  use,  then,  we  are  bound  by  the  expresaieB 
of  Legislative  will,  and  no  argumant  oaa  be  aolioly  baaed  npon 
previous  practice.  The  Courts  may  sanction  a  departore  from 
their  own  rules,  or  an  addition  to  what  such  rules  prescribe,  but 
the  Courts  have  no  power  to  add  to  or  vary  an  act  of  Parliament ; 
nor  to  add  to  the  simple  appearance  which  the  statute  directs ; 
qualifying  or  varying  matter,  tending  to  raise  a  different  question 
from  that  which  the  statute  Erects,  namely,  whether  theatatcnsent 
in  the  writ  of  the  title  of  the  claimant  be  true  or  fialae.  It  is 
admitted  that  if  the  claimant  proves  title  to  a  ungle  inch  of  that 
which  he  daimM  in  his  writ,  ne  must  recover;  tiiat  admission 
appears  to  me  fatal  to  the  contention  that  defendant  can  add  any- 
thing to  his  appearance  except  the  notice  that  he  defends  for  part 
only,  which  is  to  form  part  of  the  issue  to  be  tried.  Up  to  this 
time  I  have  not  doubted  that  an  appearance  which  contained 
additional  matter  was  irregular,  because,  all  the  statute  authorizes 
{s,  that  the  defendant  may  appear  as  he  may  in  any  other  action: 
(t  goes  no  further,  and  impliealy,  at  least,  prohibita  more. 

The  exception  I  have  above  adverted  to  is  the  requirement  that 
each  party  shall  (rive  to  the  other  notice  of  the  title  on  which  he 
means  to  rely  at  the  triaL  I  have  not  succeeded  in  extraciiaf  from 
this  enactment  any  foundation  for  an  opinion  that  oar  L^^lature 
intended  to  depart  from  the  English  act,  and  to  sanction  mere 

Questions  of  boundary  being  tried  under  the  name  or  colour  of 
isputes  of  title.  That  a  claimant  may  so  frame  his  writ  of  eject- 
ment  as  to  mix,  inseparably,  the  questions  of  title  and  boundary, 
I  do  not,  and  did  not,  in  the  judgment  referred  to,  deny.  But  the 
defendant  can  always  obtain  an  order  for  better  particulars  of  the 
land  claimed,  and  has  some  authority  in  one  judgment,  at  least,  of 
the  Court  of  Queen's  Bench,  for  asking  that  the  number  of  the  lot, 
or  other  name  of  it — when  it  has  one  derived  from  public  author- 
ity— should  be  given ;  and  if  the  plaintiff  then  claims  a  lot,  or  pari 
of  a  lot,  to  which  the  defendant  has  no  title,  he  is  under  no  necessity 
to  defend.  He  never  need  be  embarrassed  by  a  want  of  reasonable 
certainty  in  the  description  in  the  writ,  for,  if  that  exista,  the 
statute  provides  him  a  remedy ;  and  this  affords  an  answer  to  any 
suggestion  of  unfair  advantage  that  an  unscrupulous  plaintiff,  with 
the  aid  of  a  tricky  attorney,  might  try  to  obtain. 

I  will  only  add  that  I  have  endeavoured,  but  in  vain,  to  discover 
how  the  section  which  provides  what  the  effect  of  a  judgment  in 
ejectment  under  our  statute  shall  be,  can  influence  a  decision  as  to 
what  it  was  intended  by  another  section,  should  be  the  question 
raised  at  the  trial. 

If,  after  the  most  careful  and  repeated  consideration,  I  felt  any 
doubt  as  to  the  opinion  I  have  formed,  I  would  have  let  this  case 
be  disposed  of  without  making  an  observation.  The  real  doubt 
which  tlie  decision  of  this  Court  tends  to  create  in  my  mind,  is  my 
ability  to  arrive  at  a  right  conclusion ;  and  hence,  must  arise  a 
distrust  of  my  own  judgment,  embarrassing  during  the  period,  be 
it  longer  or  shorter,  during  which  I  may  continue  in  my  present 
vocation.  I  may  be  excused  from  saying  that  if  I  stood  atone  in 
my  opinion,  this  distrust  would  have  been  painfully  increased. 
My  opinion  is  shared  by  three  of  the  present  Judges  of  the  Courts  of 
Common  Law.  I  submit,  as  in  duty  bound,  to  the  authority  of 
this  tribunal,  but  I  have  not  been  able  to  add  conviction  to  aub- 
mission. 

EsTEX,  Y.  C. — I  think  the  judgment  should  be  affirmed  with  costsi 
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It  appears  that  a  practice  had  ^own  up  in  this  country  of  trying 
questions  of  boundary  by  meaos  of  an  action  of  ejectment  l 
think  the  late  act  malces  no  difference  in  this  respect  By  the 
21st  section,  I  consider  that  the  writ  and  notices  annexed  to  it  are 
incorporated  for  the  purpose  of  aflbrding  a  statement  of  the  plain- 
tiff's title :  and  the*  question  to  be  determined,  at  the  trial  is, 
whether  their  statement  is  or  not  true.  In  the  present  instance,  M 
we  take  the  writ  and  the  notices  together,  we  shall  see  that  the 
plaintiff  shews  a  title,  by  his  notice,  only  to  lot  10 ;  hot  not  at  all 
to  the  piece  of  land  in  mspnte :  by  his  writ,  however,  he  shews  a 
title  to  that  as  part  of  lot  10 ;  and  the  title,  as  claimed,  is  composed 
of  a  right  to  lot  10,  and  a  right  to  the  piece  of  land  in  dispute  as 
part  of  that  lot;  knd  the  question  to  be  determined  at  the  trial  was 
whether  that  claim  was  or  not  true.  The  plaintiff,  who  did  not 
simply  claim  lot  10,  has,  by  the  form  of  his  claim,  raised  a  question 
of  boundary,  atid  the  derebdant,  only  meeting  him  un  his  own 
ground,  ought,  I  think,  to  have  been  allowed  to  prove  his  case. 

SpEAcraB,  y.  C,  concurred  in  the  opinion  delivered  by  V.  C. 
Eaten.  • 

MoRusoir,  J.,  agreed  with  the  views  expressed  by  His  Lordship 
the  Chief  Justice  of  the  Common  Pleas. 

MoLxAir,  C.  J.,  suggested  that  as  the  courts  below  had  come  to 
different  conclusions  on  the  same  question,  it  was  a  proper  case  in 
Which  to  dismiss  the  appeal  without  costs,  although  on  dismissing 
appeals  the  practice  was  almost  uniform  to  give  to  the  successfiu 
party,  his  costs  of  the  appeal. 

Per  Curiam, — Appeal  aismissed  without  costs.  [Dripi&,  C.  J., 
and  Monatsoir,  J.,  dissenting.] 

RtcBAKM,  J.,  who  was  present  when  judgment  was  delivered, 
stated  that  liaving  l>een  absent  on  the  argument  of  the  appeal,  he 
eould  hot  give  any  judgment  At  the  same  time  stasing  that 
aubseouent  consideration  of  the  point  had  fiuied  to  change  hiaTiews, 
and  that  he  adhered  to  the  opinion  delivered  by  him  in  the  oases 
referred  to  by  his  Lordship,  the  Chief  Justice  of  the  Common  Pleas. 


COMMON  PLEAa 


(AqMrtai  ^  X.  0.'.Jovss,  Barri9ter<U-Ltm,  Btporttr  to  th$  Cbwl) 


CKAWrOSD  T.  BlAAD  IT  AI*. 


/luutt    PUadhtg, 


eomtt^I^fwteiU  In  Canada 


The  daeUration  claimed  a  ram  of  moofj  npontlMeommonooaBta.  Tbedtfeodaatt 
pleaded  as  to  good*  told  and  daUvared,  a  contract  antcred  into  jbr  tha  parchaiia 
ot  VM  tone  of  coal  ac  $276  per  ton.  that  th«  amonnt  duo  theraon,  $1991,  wm 
pajabia  to  plaintiff  at  daraland:  alao  anothar  tiuantlty  of  284  tona,  payabla 
in  $801  of  current  monay  of  Canada ;  and  a«  to  the  money  doe  in  Cleveland 
thav  bring  Into  court  $1314.06  of  lawful  monay  of  Canada,  and  lay  the  lama  is 
8afflcl**nt  to  aalMy  tlia  plalntifTa  claim. 

Tb  thii  tha  plalntur  damorrad,  baoanaa  tha  plan  admitted  a  eawa  of  adion  Ihr  a 
eartain  earn,  and  pleaded  payment  of  a  amallar  aum  In  aatlMftetlon.  Bdd, 
that  upon  thla  plea  the  only  queatlon  waa  whether  tha  anm  paid  into  ooart  waa 
aqaal  in  Talaa  to  tha  amount  admitted  to  be  due  tha  plaintiff  which,  being  a 
nattor  af  Ikat  to  ba  tried  hf  a  jary,  tha  daiiadaBtB  ware  antltlad  to  Judgment. 

(0.  P.,  U.  T.,  86  Via.,  IMS.) 

Deelaration  for  goods  sold  and  delivered;  goods  bargained  and 
sold;  money  lent;  money  paid;  money  reoeived;  interest  and 
aoeoant  stated. 

Plea.— >Exeept  as  to  the  claim  for  goods  sold  and  deliTered  and 
for  interest — never  indebted,  and  as  to  the  claim  for  goods  sold 
and  delivered  and  for  Interest — chat  the  said  goods  were  a  quantity, 
to  wit,  724  tons  of  coal,  sold  and  delivered  to  defendants  nmfer  a 
eontraot  to  deliver  and  accept  the  same  at  Cleveland  in  the  United 
Slates  of  Amerioa,  and  defendants  agreed  to  pay  and  plaintiff>  to 
accept  for  said  coal,  two  dollars  and  seventy -Ave  cents  per  ton. 
That  $1991  was  the  amount  so  payable  for  the  724  tens,  which 
amount  was  to  be  paid  to  plaintiff  at  Cleveland  in  the  said  United 
States.  And  also  another  quantity,  to  wit,  284  tons  of  coal, 
which  was  sold  and  delivered  by  virtue  of  another  contract,  to  be 
delivered  and  accepted  at  Cleveland  aforesaid,  and  plaintiff  agreed 
to  accept,  and  defendants  agreed  to  nay,  $804.  of  lawful  money 
of  Canada,  for  the  last  mentioned  coal.  That  the  interest 
mentioned  in  the  declaration  is  the  interest  on  the  said  sums  of 
$1991  and  $804,  and  amounts  to  $42  05.  And  so  the  defendants 
say  that  except  as  to  the  sum  of  $1991  of  lawful  currency  of  the 
United  States  of  America,  which  said  sum  of  $1991  of  lawful 


currency  of  the  United  States  of  America  is  toqnal  in  valne  to 
11814.06  of  lawful  money  of  Canada,  and  the  said  sum  of  $804 
of  lawful  money  of  Canada,  and  the  said  sum  of  $40  of  lawful 
money  of  Canada,  making  in  %\\  the  sum  of  $2152  of  lawful 
•noney  of  Canada,  they  ^ere  never  indebted,  and  they  bring  into 
court  $.158.06,  and  say  the  same  is  enough  to  satisfy  the  plaintiff*8 
claim. 

Demurrer  to  this  plea,  because  it  admits  the  plaintiff's  caase  of 
action  to  a  certain  amount,  and  shews  no  answer  except  bringing 
into  court  a  much  smaller  sum  In  discharge  thereof. 

EeeU$,  Q.  C,  supported  the  demurrer. 

Anderion  and  OrombUt  contra,  referred  to  SakUu  v.  JStH  India 
Co.,,  1  P.  W.  896. 

Drapbb,  C.  J.-^ Whether  the  sum  of  $1991  of  lawful  cunrcDcj 
of  the  United  States  of  America  is  equal  in  value  to  $1814  06  of 
lawful  money  of  Canada  and  no  more,  as  the  plea  affirms,  is  a 
question  of  fact  and  not  of  law.  It  is  true  each  sum  of  moaej  ia 
expressed  in  dollars,  but  unless  we  oan  judicially  notice  the  value 
of  a  dollar  in  the  United  States,  we  can  neither  say  that  the  plea 
is  good  as  a  matter  of  fact,  if  its  truth  bo  denied  nor  that  it  is 
bad.  because  the  sum  brought  into  court  u  lees  than  the  sum  iu 
answer  to  which  it  is  pleaded.  We  know  that  a  dollar  of  lawful 
money  of  Canada  is  to  be  held  to  be  equivalent  to  and  to  repretent 
i  of  101-821-1000,  grains  troy  weight  of  gold  of  the  standard  of 
fineness  prescribed  by  law  for  the  gold  coins  of  the  United  King- 
dom, on  the  1st  of  August,  1854.  We  know  also  that  the  gold 
eagle  of  the  United  States,  coined  before  the  Ist  of  July,  1884, 
and  of  a  certain  weight,  is  a  legal  tender  in  this  province  for  $10 
662-8-100,  and  that  the  gold  eagle  of  the  United  States,  coined 
after  that  date  and  before  the  1st  of  January,  1852,  or  after  thai 
day,  but  while  the  standard  of  fineness  for  gold  coins  then  fixed 
by  the  laws  of  the  United  States  remains  unchanged,  is  a  legal 
tender  in  this  province  for  $10,  but  it  does  not  follow  that,  at  the 
time  the  payment  to  be  made  under  the  contract  pleaded  fell  due, 
or  at  the  time  of  plea  pleaded  the  dollar  in  the  United  States  and 
the  dollar  in  Canada  were  of  the  same  value.  The  similarity  of 
the  name  of  the  coin  affords  no  criterion  of  identity  of  actual  or 
of  current  value.  The  Knglish  shilling  and  the  Irish  shilling 
were  formerly  of  different  values,  and  the  shilling  of  Halifax 
currency  and  that  of  New  Tork  currency  were  similar  only  in 
name,  and  whatever  the  par  of  exchange  between  the  two 
countries  may  be,  the  rate  of  exchange  ma^  be  wholly  different, 
and  would,  if  different,  affect  the  amount  in  our  money  necessary 
to  pay  a  similar  nominal  amount  in  the  United  States. 

Looking  at  the  whole  plea,  it  appears  to  me  substantially  to 
aver  that  the  value  of  the  money  brought  into  court  is  equal  in 
value  to  the  amount  admitted  to  be  due  to  the  plaintiff;  whether 
it  is  or  not,  is,  I  think,  clearly  a  question  of  ftMst,  and  therefore 
the  defendant  must  have  Judgment  on  this  demurrer. 

It  is  not  improbable  from  what  fell  during  the  argument,  that 
there  is  a  confusion  of  ideas,  between  a  money  payment  and  a 
payment  in  notes  or  bills  of  some  sort,  which  are  of  much  less 
current  value  than  money.  The  demurrer  presents  no  such 
question,  and  the  contract  is  stated  to  be  that  defendant  should 
pay  $2. 76  for  each  ton  of  coal  at  Cleveland  in  the  United  States. 
PrimA  facte  this  imports  a  payment  in  money  and  not  in  some 
substitute  for,  or  representative  of,  money. 

Per  cur. — Judgment  for  defeudanto. 


Haialton  XT  al  v.  Holoomb. 


JM^aian^— Anrnr  ^  aUBrm^^Aut^mant  fw  hm^  ^f  avadilflrt— AtMiMm  ^, 

wndetpawtr^faUamng. 

Tha  plahiUffii  in  thia  action  axaeatad  a  power  of  attorney  avthorUing  one  J.  H. 
to  take  auch  proeeadlnca  aa  he  ahonld  think  pmpar  to  aaeure,  or  fur  the  reoo- 
Tary  of  a  Judgment,  and  to  aeeept  any  apenrlty  tor  tha  whole  or  any  part  of  tha 
mma,  and  upon  aneh  toroM  aa  ahoald  nam  meat,  and  to  giva  time  Ur  paym-at 
and  to  exaeuta,  and  do  all  agraemania,  deada,  aaattaraaad  things  that  might  ba 
expedient  or  neeemary  Intbe  premlaae.  ^^ 

Under  thla  power  of  attomay  J-  H.  eseeated  a  dead  of  aaalgnmant  dated  tha  tOlh 
of  JnW,  1868,  whiah  aoatalnad  a  lalaarfng  daaaa  ftom  aU  thoaa  araditan  wke 
ahonMaacaotatlMaama.  viv*t.  ^ 

Thla  action  waa  brought  to  reooTer  the  amcmnt  of  thl«  Judgment,  to  which  the  da> 
fandanta  pleaded  tharalaaae  executed  under  tha  above  power  of  attorney. 

flMtf,  ihit  by  the  power  of  att-imav  no  authority  wa*  glron  to  the  attorney  to  aom- 
promli«  or  aaeapt  a  part  In  aatiafiwlloa  of  tna  whola.  tha  ganatal  worda  tharala 
applying  only  to  what  hnmadlataly  precede  them,  that  la.  the  aaerptlagof  aeco- 
rtty,  and  tha  giving  of  time.    A  ad  tharafora  tha  dafbudanta  ware  not  ralaaaad. 
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LAW    JOURNAL. 


QAiiausT, 


In  Gray's  Li&w  of  Costs,  S71,  "  costs  of  the  day  "  are  said  io  be 
^uch  costs  which  have  been  incurred  by  the  party  in  preparing  to 
try  the  cause  according  to  notice  as  are  thrown  aWay  and  most  be 
incurred  over  again  for  the  purpose  of  a  trial  at  a  future  time. 

It  has  been  the  invariable  ruje  of  practice  in  this  province  that 
"  costs  of  the  day  are  all  such  costs  which  have  been  incurred  by 
the  party  in  preparing  to  try  according  to  notice,  as  are  thrown 
jaway  and  must  be  incurred  over  again  for  the  purpose  of  a  trial ; " 
and  to  treat  those  costs  which  a  party  is  entitled  to  where  his 
opponent  does. not  proceed  to  trial  pursuant  to  notice  as  the  costs 
of  the  day.  These  two  expressions  mean  the  same  thing,  and  I 
do  not  think  we  are  at  all  affected  by  the  niceties  that  may  exist  in 
England  about  town  causes  and  others,  and  whether  tried  at  the 
sittings  in  term  or  out  of  t^rm  or  at  the  assizes. 

It  is  true  by  our  C.  L.  P.  Act,  sections  205,  226,  and  227,  a 
.distinction  is  made  bet^ween  town  and  country  causes,  but  that  is 
for  the  mere  purpose  of  providing  for  the  extra  assize  which  takes 
place  in  the  city  of  Toronto  and  in  York  and  Peel. 

The  course  of  proceeding  at  the  trial  is  stated  to  be  as  follows, 
in  the  nth  Edition  of  Archbold's  Practice,.  881:  *<The  attorneys 
for  the  plaintiff  and  defendant  should  take  care  to  be  in  court  with 
their  evidence  and  witnesses  in  readiness  when  the  cause  is  called 
on;  otherwise,  if  the  plaintiff's  attorney  and  witnesses  be  not  in 
Attendance,  the  plaintiff  will  be  nonsuited ;  or  if  the  defendant's 
attorney  and  witnesses  be  not  in  attendance,  the  plaintiff  may  pro- 
ceed in  their  absence.  If  neither  party  be  present  when  the  cause 
is  called  on  it  will  be  struck  out  of  the  list.'' 

The  question  which  arises  in  this  case  is  whether,  when  the 
defendant's  counsel  is  present  and  ready  to  proceed,  bat  the  plain- 
tiff's counsel  is  not  present,  the  defenciant's  counsel  must  have  a 
jury  sworn  and  the  plaintiff  called  and  nonsuited  to  entitle  him  to 
costs,  or  whether  he  may  get  the  costs  of  the  day  for  not  proceed- 
ing to  trial  pursuant  to  notice  if  in  dnch  a  case  tlie  canse  is  stmck 
cat  of  the  hst. 

No  doubt,  if  the  plaintiff  give  notice  of  trial  and  do  not  connter- 
mand  or  enter  the  record,  or  even  if  he  enter  his  record  but 
afterwards  withdraw  it,  the  defendant  may  get  the  costs  of  the 
day ;  but  can  the  defendant  get  the  costs  of  the  day  in  any  case 
when  the  cause  is  struck  out  of  the  list,  the  plaintiff  not  being 
present,  and  he,  the  defendant,  although  present,  not  asking  for  a 
nonsuit  ?  ^ 

In  Wame  y.  Hi'l  (7  C.  B.  N.  S.  726,  6  Jar.  N.  8.  9«9,)  it  is  said 
by  Williams,  J.,  that  if  the  defendant  is  present  and  the  plaintiff 
is  not,  he  may  pursue  one  of  two  courses— either  he  may  get  the 
cause  struck  out  and  then  come  to  the  court  and  ask  for  costs  of 
the  day,  or  he  may  insist  upon  a  nonsuit;  and  Alloit  v.  Bearero/t 
(4  D.  A  L.  327,)  is  referred  to  as  laying  down  the  rule  as  above 
stated. 

In  Morgan  y.  Femyhaugh,  (11  Exch.  206,)  it  was  held  that  a 
defendant  is  not  entitled  to  costs  of  the  day  for  the  plaintiff  not 
proceeding  to  trial  pursuant  to  notice,  where  no  one  appeared  on 
the  defendant's  behalf  at  the  trial  when  the  cause  was  struck  out. 
It  is  not  quite  easy  to  make  out  from  the  case  whether  the  court  in 
their  further  observations  mean  that  even  if  the  defendant  had 
been  present  he  could  not  have  claimed  the  costs  of  the  day  when 
the  cause  was  struck  out,  because  his  proper  course  was  to  have  the 
plaintiff  nonsuited,  or  what  else  is  meant,  for  the  Chief  Baron  says : 
"If  the  defendant  had  been  present  at  the  trial,  the  costs  he  now 
seeks  to  recover  would  not  have  been  thrown  away."  That  Is,  a 
nonsuit  would  have  ended  the  suit  entirely,  whereas,  after  the  costs 
of  the  day  are  paid,  the  defendant  may  again  take  the  plaintiff 
down  to  trial,  and  nonsuit  him,  which  is  going  over  a  part  of  the 
same  proceedings  again,  which  have  been  already  paid  for,  to  gain 
the  same  end,  namely,  a  nonsuit,  which  might  have  been  had  upon 
the  first  occasion. 

There  can  be  no  question  but  that  formerly  the  defendant  might 
have  ffot  a  rule  for  costs  of  the  day  for  one  default,  and  judgment 
OS  in  the  case  of  a  nonsuit  for  a  subsequent  default  Clarke  v. 
^im;Mon,  (4  Taunt.  691;)  Djfke  v,  Edwarth,  (2  Dowl.  P.  C.  63.) 
But  in  Leech  v.  Gihmn,  (10  Weekly  Reporter,  354,)  it  is  expressly 
decided  that  if  a  defendant  be  in  court,  and  the  plaintiff  be  not 
ready  to  try,  the  defendant  must  insist  upon  a  nonsuit,  if  he  desire 
to  get  the  costs  for  not  going  to  trial ;  and  if  he  do  not  take  this 
course,  but  the  canse  is  struck  out  by  the  judge,  he  cannot  then 
have  the  costs  of  the  day.     The  pkintiff  applied  to  set  aside  the 


rule  of  the  defendant,  dlrectinj^  the  plaintifr  to  pay  the  costs  of  the 
day.    The  cause  was  entered  for  trial  at  Liverpool.    The  plaintiff's 
attorney  had  not  delivered  any  brief,  nor  was  he  in  court  with  his 
witnesses  when  the  cause  was  called  on.  The  defendant's  affidaritt 
shewed  that  the  defendant's  counsel  was  present,  and  said  he  was 
ready  when  the  cause  was  called,  and  that  he  had  his  witnesses  also 
present.    The  defendant's  counsd  did  not  apply  for  a  nonsoit,  and 
the  cause  was  simply  stmck  out.     "  Br^U,  Q.  C.,  for  the  defendant 
showed  cause.    A  defendant  is  not  bound  to  ask  for  a  nonavxit. 
[Wilde.  B. — ^Bat  if  he  does  not  do  so,  can  he  have  the  costs  T]    The 
costs  of  the  day,  which  are  quite  different  from  the  coete  of  a  non- 
suit    rWilde,  B.---Bat  if  he  waives  the  costs  to  which  he  ia 
entitled,  can  he  have  other  and  different  costs,  to  which,  by  tiie 
practice,  he  is  not  entitled  ?]    The  canse  was  struck  oat     fChaa- 
nell,  B. — If  the  defendant  does  not  apply  for  a  nonsuit  it  is  the 
act    of  the  court  to  strike  out  the  cause.]      [Bramwell,  B. — 
There  is  the  side-bar  rule  for  costs  for  not  proceeding  to  trial. 
The  plaintiff  did  not  proceed  to  trial    It  might  be  said,  periiape, 
in  yoar  iavoar,  that  a  defendant  is  not  only  not  bound  to  ask  for  a 
nonsuit,  but  may  prefer  that  the  plaintiff  should  not  be  nonsuited, 
because  that  allows  him  to  sae  again,  and  the  defendant  may  desire 
not  to  have  another  action.    Now  the  plaintiff,  if  there  is  no  nonsuit 
must  either  go  on  with  the  same  action,  or  give  np  his  action 
altogether;  and  the  defendant  may  say, '  I  do  not  wish  to  help  Mm 
to  put  an  end  to  this  action,  and  so  leave  him  to  briog  another:  I 
wish  to  have  the  action  put  an  end  to  at  once.*]    Just  so.     [Bram- 
well,  B. — Only  that  tends  to  shew  that  yonr  proper  course  was  to 
take  out  a  rule  for  costs  for  not  proceeding  to  trial.J  [Pollock,  aB. 
— ^As  you  did  not  apply  for  any  thing,  it  was  as  though  yon  had 
not  appeared  at  ail  at  the  trial]    It  has  never  been  so  held. 
[Pollock,  C.  B. — ^The  contrary  has  never  been  held.1    Perhaps  not, 
but  if  it  ia  so  held  now,  it  will  come  to  this,  that  a  defendant  most 
always  inml  apon  a  nonsuit    The  effect  will  be  to  increase  the 
expense  of  litigation.    [Wilde,  Bw — There  is  good  sense  in  th%t 
argument,  no  doubt    *    *    Suppose  you  had  applied  to  me  for 
costs  of  the  day,  could  I  have  given  them  f\    Tes.     [" Wilde,  B.— 
The  plaintiff  not  bein^  there  ?  Surely  not  J  [ChanneU,  B.— It  haa 
been  held  that  the  plaintiff  cannot  lie  nonsuited  if  the  defendant 
is  not  present  to  have  the  cause  called,  and  the  jury  sworn. — 
Morgan  v.  FemyhoMgh,  1  Jur.  N.8.  688.]    There  the  defendant  was 
in  default    [WUde,  B,— StiU  the  case  is,  inpHndpU,  the  same  as 
this.    The  defendant  in  this  case,  in  effect  did  not  appear.    He  did 
not  apply  to  have  the  case  called  on.]   •    •  ["  Bramwell,  B.— The 
rule  must  be  absolute  to  set  aside  the  defendant's  side-bar  rule  for 
costs  of  the  day.     It  is  not  necessary  to  say  anything  more  than 
was  sud  in  the  course  of  the  argument    We  abide  by  the  principle 
then  laid  down,  that  the  defen£tnt  must  take  the  ordinary  course 
of  applying  for  a  nonsuit    If  the  cause  is  onee  entered  for  trial,  it 
may  be  said  that  the  pUintiff  has  proceeded  to  trial,  for  he  haa 
taken  the  record  down  to  trial,  and  put  it  in  the  power  of  the 
defendant  to  have  it  called  on  for  trial,  and  insist  upon  a  noosnit 
If  the  defendant  does  not  take  that  course,  he  cannot  claim  the 
costs  of  the  day.    The  cases  cited  on  the  argument  are  yery  nearly 
in  point"  j  j 

Theoretically,  the  decision  just  r(«ferred  to  is  the  proper  one,  but 
this  has  not  been  the  course  of  practice  in  this  province.  I  cannot 
however,  say  that  when  these  defendants'  counsel  was  ready  at  the 
trial,  and  the  plaintiff's  counsel  wss  not,  and  the  defendants'  coun- 
sel did  not  ask  for  a  nonsuit  but  the  judge  struck  the  cause  out  of 
the  list,  that  the  master  has  done  wrong  in  refusing  to  tax  to  the 
defendants  their  costs  for  the  plaintiff  not  proceeding  to  trial 
pursuant  to  notice,  for,  as  above  sUted:  *'  It  may  be  said  that  the 
plaintiff  has  proceeded  to  trial,  for  he  has  taken  the  record  down 
to  trial,  and  put  it  in  the  power  of  the  defendants  to  have  it  called 
on  for  trial,  and  to  insist  upon  a  nonsuit." 

^  And  it  appears  to  me  there  is  much  force  In  this  reasonin;?.  for 
it  was  held,  while  judgment  as  in  the  case  of  a  nonsuit  could  be 
u*Tu*  ^o^  t^»at  sach  a  motion  never  could  be  made  when  the  cause 
had  been  once  taken  down  to  trial,  and  made  a  remanet,  or  referred 
to  arbitration,  «fec.,  for  the  plaintiff  had  complied  with  the 
statute  by  having  it  taken  down,  and  it  was  for  the  defendant  after- 
wards to  take  the  record  down  by  proviso. 

I  must  therefore  refuse  the  application,  and  refer  the  defendants 
to  the  full  court,  if  they  shall  be  so  advised  to  proceed  farther. 

Order  refused. 
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Caldsb  y.  Gilbert. 

A  canie  war  reftrred  at  nSti  prtftv,  and  a  T«rdlet  taken  snbJMt  to  tax,  award . 
Ooatanf  tbaeanm  varatoabMhrtheevvDt.  and  th«  aame  power  waa  givanto 
tli«  arbitrators  to  aeriify  for  ooata  as  tba  iadfa  at  th«  trial  voald  hare.  The 
award  red  need  the  rerdict  to  $68i  and  directed  that  the  d«ft«ndant  ibould 
IMty  the  plaintiff*!  coeti  of  suit  aoeordioK  to  the  icale  to  be  certified  by  the  court 
of  Qaaen's  Ben  eh. 

A/d,  that  the  arMtratora  havipft  esjMPMa  power  to  eertifr,  aod  havbig  omitted  to 
do  lOi  a  judge  in  Chamben  had  no  power  to  order  fullooetyu 

[Chambers,  June,  1863.] 

t 

At  mnpritu  a  Terdlct  by  consent  was  taken  for  the  plaintiff,  for 
$414  damages,  salject  to  be  increased^  reduced,  or  a  verdict  entered 
for  defendant^  subject  to  a  reference  to  two  persons,  and  to  such 
third  person  as  they  should  appoint,  to  whom  all  matters  in  differ- 
ence in  the  cause  were  referred. 

The  costs  of  the  cause  were  to  abide  the  event,  and  the  costs  of 
the  reference  and  award  to  be  in  the  discretion  of  the  arbitrators, 
and  the  arbitrators  were  to  Have  the  same  power  to  certify  for 
costs,  and  amend  particulars  or  pleadings,  as  a  judge  at  nm  prius 
would  have. 

The  award  was  that  the  plaintiff  should  recover  from  the  defen- 
dant $68,  in  full  of  his  claim,  and  that  the  defendant  should  pay 
the  plaintiff  the  plaintiff 's  costs  of  suit  according  to  the  scale  to  be 
certified  by  the  Court  of  Queen's  Bench,  and  should  also  pay  the 
costs  of  the  reference  and  award. 

Biekards,  Q.  C,  now  moved  for  an  order  upon  these  papers,  and 
upon  affidavits,  to  the  master  to  tax  full  costs  of  suit  to  the  plaintiff. 

Adam  Wilson,  J. — ^The  affidavits  shew  a  case  very  clearly  beyond 
the  juriediction  of  the  county  court,  but  the  verdict  as  reduced  by 
the  award  shews  a  case  withm  the  competency  of  the  division  court. 

If  the  costs  had  been  merely  to  abide  the  event  of  the  suit,  it  is 
likely  the  caaee  cited  by  Mr.  Richards,  of  Jforse  v.  Teetzd,  (1  U.  C. 
P.  R.  876,)  and  Mnore  y.  Colman,  (4  U.  C.  O.  8.  821,)  would  have 
been  full  authoirity  for  granting  an  order  for  fiill  costs. 

But  in  thia  case  the  arbitrators  have  the  power  to  certify  for 
costs  as  a  judge  at  nm  prina  eonld  have  done,  and  they  have  not 
certified,  but  Uiey  have  led  the  scale  of  costs  to  be  certified  by  the 
court. 

Now  this  is  the  very  thing—- the  scale  of  costs — ^they  were  to 
have  adjudicated  upon  themselves,  for  the  control  of  the  costs  was 
not  submitted  to  them :  they  were  to  abide  the  event  of  the  award. 
And  how  can  the  court  now,  when  both  plaintiff  and  defendant 
have  by  express  agreement  conferred  this  power  upon  the  arbitra- 
tors, assume  to  decide  this  very  question  at  the  plaintiff's  request, 
either  ex  parte  at  his  instance,  or  adversely  upon  notice  to  the 
defendant  Y 

I  think  this  ia  not  a  case  within  the  182nd  section  of  the  C.  L. 
P.  Act,  in  which  the  arbitrator  may  *'  state  his  award  as  to  the 
whole  or  any  part  in  the  form  of  a  special  ease  for  the  opinion  of 
the  court." 

Spain  V.  CadeO,  (9  DowL  P.  C.  746,)  and  the  other  cases  cited  in 
Harrison's  C.  L.  P.  Act,  616,  Ac,  clearly  shew,  I  think,  that  this 
power  was  exerdseable  by  the  arbitrsi^ors,  and  that  it  must  1>e 
exercised  in  like  manner  as  the  judge  would  have  exercised  it, 
namely,  immediately  after  his  decision,  by  putting  it  in  the  award, 
which  precludes  the  power  of  a  reference  by  him  to  the  court. 

If  the  arbitrators  nave  power  to  certify  and  omit  to  exercise  it, 
the  judge  l>efore  whom  the  cause  came  on  for  trial  cannot  grant  a 
certificate,  his  power  being  transferred  by  the  submission  to  the 
arbitrator.— i2u;Aaniiofi  v.  Kenmi,  (6  M,  A  G.  712.)  Where  the 
certificate  of  the  judge  may  be  given  at  any  time,  and  no  power  is 
given  to  the  arbitrator  to  certify  for  costs,  the  judge  by  wnom  the 
cause  was  referred  may  certify  after  the  award  made.— /v«y  v.  Ywmg, 
(6  Dowl.  P.  C.  460,)  Russell  on  Awards,  889-90;  Atiley  v.  Joy, 
(9  A.  &  E.  702.) 

Section  828  of  the  C.  L.  P.  Act  requires  this  certificate  to  be 
given  by  the  judge  who  tried  the  cause.     His  power  may  be  dele- 

fated  to  an  arbitrator ;  then  the  arbitrator  must  exercise  it.  He 
as  not  done  so.  I  cannot  therefore  interfere.  It  is  needless  to 
sav  whether,  if  no  power  had  been  given  to  the  arbitrator  to  cer- 
tify, either  a  court  or  a  judge  could  properly  intf  rfere.  Tlie  cases 
above  cited  in  our  own  courts  shew  it  might  be  done,  but  this  case 
is  not  such  a  case  as  was  decided  upon  on  either  of  these  occasions. 
I  therefore  must  refuse  the  order. 

Order  refused. 


BOMSBB  y.  BoiCB. 

OotrhMing  leaafwy— Cbn.  StaL  U,  (X,  eop.  27,  mc$.  68,  68— JVeeepI  to  Skaif. 

Where  A.  B.,  baring  become  pnrcharar  at  SberiiEr*ii  Mile,  under  ezeeutlQn.  af 
0.  0  *i  Interest  In  a  term  of  yMrs,  held  under  a  third  imrty,  at  a  time  whea 
G.  D.  was  ia  powiKilnn^-atlerwarda.  Upon  C.  D.'a  re^oeat^  allowed  htan  .to  ^m- 
tinne  in  puaNeaiion  for  fire  day*,  It  was  held  that  thera  was  no jirtvltj  between 
the  partirs,  so  an  to  bring  the  caM  within  the  orerholding  tenancy  olauMa  of 
the  ejectment  act ;  and  ao,  although  the  jury  iinmmon«fd  under,  the  art.  found 
in  favor  of  the  clalm«nt  a  procept  to  the  She]:iff,  to  deliTer  posMaaton  purtasBt 
to  the  findingi  waa  raf need. 

(Chamhera,  Jona,  1863.) 

.  This  wfts  an  Application  for  a  precept  to  Ibe  Sheriff  under  sec 
68  of  the  ejectment  act,  commanding  the  Sheriff  to  put  a  landlord 
in  possession  of  premises  said  to  be  overheld  by  bis  tenant. 

On  a;S  /a.  goods  in  a  case  of  ChveUind  v.  j^otce,  the  Sheriff  of 
Oxford,  on  28th  of  February,  1868.  sold  to  plaintiff  (Bonf»er)  the 
right  of  defendant  (Boice)  to  a  term  of  years,  ending  1st  of  March, 
1866 ;  andon  same  day  made  a  deed  thereof  to  Bonser. 

On  the  18th  of  March,  a  writ  issued  against  the  defendant  as  an 
over*holding  tenant ;  and  on  24th  of  March  last  an  inquisition  was 
had  on  this  writ  before  the  County  Judge,  and  he  certiffed  a  find- 
ing of  the  jury  that  Boice  waa  tenant  to  Bonser  for  a  term  expired, 
and  wrongfully  refused  to  go  out  of  possession 

The  evidence  taken  before  the  jury  returned,  and  was  produced 
on  this  application. 

It  was  not  shewn  under  whom  Boioe  held,  but  it  was  ewom  that 
at  or  after  the  sale  to  Bonser,  Boiee  asked  him  to  leave  him  in 
possession  till  March  6,  (five  days)  to  which  Bonser  assented. 

Boice  afterwards  refused  to  go  out,  and  on  the  7th  of  March, 
Bonser  demanded  possession. 

At  the  taking  of  the  inquisition,  Richardson^  counsel  for'  Boice, 
objected  that  there  was  no  evidence  of  any  tenancy  between  the 
parties. 

Haoabtt,  J. — I  cannot  understand  on  what  pretence  the  over- 
holding  tenancy  clauses  are  resorted  to  to  enforce  possession  in 
favour  of  the  purchaser,  at  Sheriff's  sale,  of  a  tenant's  interest  in  a 
term  held  under  some  other  person.  I  presume  it  is  urged  that, 
by  Boice  asking  leave  to  remain  for  five  days,  and  Bonser  assent- 
ing, a  term  was  thereby  created  between  them  for  that  period.  I 
cannot  agree  to  this  on  such  evidence  as  this  ease  presents.  I  see 
no  privity  between  the  parties,  and  nothing  to  bring  the  case 
within  the  statute,  and,  therefore,  refuse  the  application  for  a 
precept  to  Sheriff  to  place  Bonser  in  possession. 

Order  refused. 


Hali.  v.  Boclton. 


JSKeeiMon, 

Under  the  old  law  (bef ire  the  20  Tie ,  ch.  67,  see.  10)  ft  waa  rafRcleot  to  tame  a 
writ  of  execution  within  a  year  fh>m  the  entry  of  judgmaiit,aud  it  waaunneeea- 
■ary  to  return  and  file  it  withia  that  Uma. 

[Chamberi,  June,  1663.] 

The  defendant  obtained  a  summons  calling  on  the  plaintiff  to  shew 
cause  why  the/,  /a.  herein  in  this  cause  should  not  beset  aside,  on 
the  ground  that  the  judgment  on  which  it  was  issued  was  more  than 
ten  years  old,  and  had  not  been  revived ;  and  on  the  ground  that 
the  judgment  had  been  satisfied  by  agreement  and  settlement  be- 
tween tne  parties,  and  that  the  execution  was  issued  in  breach  of 
the  agreement,  and  contrary  to  good  faith. 

The  defendant  filed  an  a^davit  that  the  action  was  commenced 
in  the  fall  of  1851,  and  a  verdict  obUined  in  October  of  that  year 
for  £30  16s. ;  that  in  February  following  an  execution  issued,  wnich 
was  in  due  course  retured  rnUla  bona ;  that  though  eleven  years 
had  passed  since  the  entry  of  judgment,  no  application  or  order  to 
revive  the  same  had  been  made ;  and  that  the  fi.  fa,  now  moved 
against,  and  in  the  hands  of  the  sheriff  of  the  county  of  Simcoe,  was 
issued  and  tested  on  the  30th  of  December,  1862. 

The  plaintiff's  afiidavito  stated  that  the  original  writ  of /L  fa,  was 
issued  and  returned  by  the  sheriff  within  a  year  and  a  day  of  the 
entry  of  the  judgment ;  and  that  the  said  writ  having  been  lost,  a 
judge's  order  was  obtained  in  August,  1862,  allowing  a  duplicate 
to  issue,  to  which  a  return  was  procured,  and  on  such  writ  and 
return  the  present  writ  was  issued.  The  supposed  inability  of  de- 
fendant to  meet  the  demand  was  alleged  as  tne  reason  for  the  long 
delay. 
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[AtTQUST, 


In  Gray's  Law  of  Costs,  S71,  "costs  of  the  day"  are  said  to  be 
sncb  costs  which  have  been  incurred  by  the  party  In  preparing  to 
try  the  cause  according  to  notice  as  are  thrown  away  and  mast  be 
incurred  over  again  for  the  purpose  of  a  trial  at  a  future  time. 

It  has  been  the  invar^ble  ruje  of  practice  in  this  province  that 
"  costs  of  the  day  are  <U1  such  costs  which  have  been  incurred  by 
tlie  party  in  preparing  to  try  according  to  notice,  as  are  thrown 
ja.way  and  must  be  incurred  over  again  for  the  purpose  of  a  trial ;  ** 
and  to  treat  those  costs  which  a  party  is  entitled  to  where  his 
opponent  does. not  proceed  to  trial  pursuant  to  notice  as  the  costs 
of  the  dav.  These  two  expressions  mean  the  same  thing,  and  I 
do  not  think  we  are  at  all  affected  by  the  niceties  that  may  exist  in 
England  about  town  causes  and  others,  and  whether  tried  at  the 
sittings  in  term  or  out  of  term  or  at  the  assises. 

It  is  true  by  our  C.  L.  P.  Act,  sections  205,  226,  and  227,  a 
distinction  is  made  bet^ween  town,  and  country  causes,  but  that  is 
for  the  mere  purpose  of  providing  for  the  extra  a8si2e  wliich  takes 
place  in  the  city  of  Toronto  and  in  York  and  Peel. 

The  coarse  of  proceediBf  at  the  trial  is  stated  to  be  as  follows, 
in  the  nth  Edition  of  Archbold's  Practice,.  881:  "The  attorneys 
for  the  plaintiff  and  defendant  should  take  care  to  be  in  court  with 
their  evidence  and  witnesses  in  readiness  when  the  cause  is  called 
on;  otherwise,  if  the  plaintiff's  attorney  and  witnesses  be  not  in 
attendance,  the  plaintiff  will  be  nonsuited ;  or  if  the  defendant's 
attorney  and  witnesses  be  not  in  attendance,  the  plaintiff  may  pro- 
ceed in  their  absence.  If  neither  party  be  present  when  the  caose 
is  called  on  it  will  be  struck  out  of  the  list' 

The  question  which  arises  in  this  case  is  whether,  when  the 
defendant's  counsel  is  present  and  ready  to  proceed,  but  the  plain- 
tiff's counsel  is  not  present,  the  defenciant's  counsel  must  have  a 
jury  sworn  and  the  plaintiff  called  and  nonsuited  to  entitle  him  to 
costs,  or  whether  he  may  get  the  costs  of  the  dav  for  not  proceed- 
ing to  trial  pursuant  to  notice  if  in  such  a  case  the  canse  is  strack 
ont  of  the  list. 

No  doubt,  if  the  plaintiff  give  notice  of  trial  and  do  not  counter- 
mand or  enter  the  record,  or  even  if  he  enter  his  record  but 
afterwards  wiUidraw  it,  the  defendant  may  get  the  costs  of  the 
day ;  but  can  the  defendant  get  the  costs  of  ttie  day  in  any  case 
when  the  cause  is  struck  ont  of  the  list,  the  pluntiff  not  being 
present,  and  he,  the  defendant,  although  present,  not  asking  for  a 
nonsuit  ? 

In  Wame  ▼.  HVl  (7  C.  B.  N.  8.  726,  6  Jar.  N.  8.  959.)  it  is  'said 
by  Williams.  J.,  that  if  the  defendant  is  present  and  the  plaintiff 
18  not,  he  may  pursue  one  of  two  courses— either  he  may  get  the 
cause  struck  out  and  then  come  to  the  court  and  ask  for  costs  of 
the  day,  or  he  may  insist  upon  a  nonsuit;  and  Alhtt  v.  B^rcroft 
(4  D.  A  L.  827,)  is  referred  to  as  laying  down  the  rule  as  above 
stated. 

In  Morgan  v.  Femyhaugh,  (11  Exch.  206,)  it  was  held  that  a 
defendant  is  not  entitled  to  costs  of  the  day  for  the  plaintiff  not 
proceeding  to  trial  pursuant  to  notice,  where  no  one  appeared  on 
the  defendfant's  behalf  at  the  trial  when  the  cause  was  struck  out. 
It  is  not  quite  easy  to  make  out  from  the  case  whether  the  court  in 
their  further  observations  mean  that  even  if  the  defendant  had 
been  present  he  could  not  have  claimed  the  costs  of  the  day  when 
the  cause  was  struck  out,  because  his  proper  course  was  to  have  the 
plaintiff  nonsuited,  or  what  else  is  meant,  for  the  Chief  Baron  says : 
"If  the  defendant  had  been  present  at  the  trial,  the  costs  he  now 
seeks  to  recover  would  not  have  been  thrown  away."  That  is,  a 
nonsuit  would  have  ended  the  suit  entirely,  whereas,  after  the  costs 
of  the  day  are  paid,  the  defendant  may  a^ain  take  the  plaintiff 
down  to  trial,  and  nonsuit  him,  which  is  going  over  a  part  of  the 
same  proceedings  again,  which  have  been  already  paid  for,  to  gain 
the  same  end,  namely,  a  nonsuit,  which  might  have  been  had  upon 
the  first  occasion. 


There  can  be  no  question  but  that  formerly  the  defendant  might 
have  Rot  a  rule  for  costs  of  the  day  for  one  default,  and  judgment 
as  in  the  case  of  a  nonsuit  for  a  subsequent  default  Clarke  v 
A'»m;wion,  (4  Taunt  691;)  Luke  v.  Edwarde,  (2  Dowl.  P.  C.  68.) 
But  in  2:^/1  V.  Oibmn,  (10  Weekly  Reporter,  854,)  it  is  expressly 
decided  that  if  a  defendant  be  in  court,  and  the  plaintiff  be  not 
ready  to  try,  the  defendant  must  insist  upon  a  nonsuit,  if  ho  desire 
to  get  tiie  costs  for  not  going  to  trial;  and  if  he  do  not  take  this 
course,  but  the  cause  is  struck  out  by  the  judge,  he  cannot  then 
have  the  costs  of  the  day.     The  plaintiff  applied  to  set  aside  the 


rulia  of  the  defendant,  directing  the  plaintifr  \6  pay  the  costs  of  the 
day.    The  cause  was  eritered  for  trial  at  Liverpool   The  plaintiff's 
attorney  liad  not  delivered  any  brief,  nnr  was  he  in  court  with  bis 
witnesses  when  the  cause  was  called  on.  The  defendant's  sffidaTiti 
shewed  that  the  defendant's  counsel  was  present,  and  said  h«  was 
ready  when  the  cause  was  called,  and  that  he  had  his  witnesses  also 
present    The  defendant's  counsel  did  not  apply  for  a  nonsuit,  tod 
the  cause  was  simply  struck  out    "  Brett,  Q.  C,  for  the  defendant 
showed  cause.    A  defendant  is  not  bound  to  ask  for  a  nonniil 
[Wilde.  B.— But  if  he  does  not  do  so.  can  he  have  Uie  costs?]  Tke 
costs  of  the  day,  which  are  quite  different  from  the  costs  oft  noth 
suit     rWilde,  B.->-But  if  he  waives  the  costs  to  whicJi  lie  is 
entitled,  can  he  have  other  and  different  coats,  to  whidi,  by  the 
practice,  he  is  not  entitled  ?]    The  cause  was  struck  out    [C9iao- 
nell.  B. — If  the  defendant  does  not  apply  for  a  nonsuit  it  is  the 
act    of  the  court  to  strike  out  the  cause.]      [Bramwell.  B.- 
There  is  the  side-bar  rule  for  costs  for  not  proceeding  to  triaL 
The  plaintiff  did  not  proceed  to  trial    It  might  be  said,  perbtps, 
in  your  favour,  that  a  defendant  is  not  only  not  bound  to  ask  for  a 
nonsuit  but  may  prefer  that  the  plaintiff  should  not  b«  nonsaited. 
because  that  allows  him  to  sue  again,  and  the  defendant  may  desire 
not  to  have  another  action.    Now  the  plaintiff,  if  there  is  do  noDSoit 
must  either  go  on  with  the  same  action,  or  give  up  his  action 
altogether ;  and  the  defendant  may  say, '  I  do  not  wish  to  help  him 
to  put  an  end  to  this  action,  and  so  leave  him  to  bring  another:  I 
wish  to  have  the  action  put  an  end  to  at  once.*]    Just  so.    [Bram- 
well, B. — Only  that  tenda  to  shew  that  your  proper  course  was  to 
take  out  a  rule  for  costs  for  not  proceeding  to  trial]  [Pollock,  GB. 
— Aa  you  did  not  apply  for  any  thing,  it  was  as  though  yoa  had 
not  appeared  at  all  at  the  trial]    It  has  never  been  so  held. 
[Pollock,  C.  B.-r-The  oontrarv  has  never  been  held.]  Perhaps  not, 
but  if  it  is  so  held  now,  it  will  come  to  this,  that  a  defendant  most 
always  intigi  upon  a  nonsuit    The  effect  will  be  to  increase  the 
expense  of  litigation.    [Wilde,  B.— There  is  good  sense  in  that 
argument,  no  doubt    *    *    Suppose  you  had  applied  to  me  for 
costs  of  the  day,  could  I  have  given  them  ?]    Yes.    [Wilde,  B.- 
The  phdntiff  not  bein^  there  ?  Surely  not  J  rChanneU,  B.— It  has 
been  held  that  the  plaintiff  cannot  l!e  nonsuited  if  ^e  defendant 
is  not  present  to  have  the  cause  called,  and  the  jury  sworn.— 
Morgan  v.  Femyhaugh,  1  Jur.  N.S.  688.]    There  the  defendant  was 
in  default     [WUde.  B,— StUl  the  case  is,  inpHneiple,  the  same  as 
this.    The  defendant  in  this  case,  in  effect  did  not  appear.   He  did 
not  apply  to  have  the  case  called  on.]   •    •  ["  Bramwell,  B.— The 
rule  most  be  absolute  to  set  aside  the  defendant* a  aide-bar  rale  for 
costs  of  the  day.    It  is  not  necessary  to  say  anything  more  than 
was  sidd  in  the  course  of  the  argument    We  abide  by  the  principle 
then  laid  down,  that  the  defendant  must  take  the  ordinary  coarse 
of  applying  for  a  nonsuit    If  the  cause  ia  once  entered  for  trial,  it 
may  be  said  that  the  plaintiff  haa  proceeded  to  trial,  for  he  has 
taken  the  record  down  to  trial,  and  put  it  in  the  power  of  the 
defendant  to  have  it  called  on  for  trial,  and  inaist  upon  a  nonsnit 
If  the  defendant  does  not  take  that  course,  he  cannot  claim  the 
coats  of  the  day.    The  caaea  cited  on  the  argument  are  very  nearly 
in  point" 

Theoretically,  the  decision  just  referred  to  is  the  proper  one,  bot 
this  has  not  been  the  course  of  practice  in  this  province.  I  cannot, 
however,  say  that  when  these  defendants*  counsel  was  ready  at  the 
trial,  and  the  plaintiff's  counsel  was  not,  and  the  defendante*  coun- 
sel did  not  ask  for  a  nonsuit  hut  the  judge  struck  the  cause  out  of 
the  list  that  the  master  has  done  wrong  in  refusing  to  tax  to  the 
defendants  their  costs  for  the  plaintiff  not  proceeding  to  tri»I 
pursuant  to  notice,  for.  as  above  sUted:  "  It  may  be  said  that  the 
plaintiff  has  proceeded  to  trial,  for  he  haa  taken  the  record  down 
to  trial,  and  put  It  in  the  power  of  the  defendants  to  have  it  called 
on  for  trial,  and  to  insist  upon  a  nonsuit" 

And  it  appears  to  me  there  is  much  force  In  this  reasonino:,  for 
it  was  held,  while  judgment  as  in  the  case  of  a  nonsnit  could  be 
moved  for,  that  such  a  motion  never  could  be  made  when  the  caose 
had  been  once  taken  down  to  trial,  and  made  a  remanet  or  referred 
to  arbitration,  Ac,  for  the  plaintiff  had  complied  with  the 
statute  by  having  it  taken  down,  and  it  was  for  the  defendant  after- 
wards to  take  the  record  down  by  proviso. 

I  must  therefore  refuse  the  application,  and  refer  the  defendants 
to  the  full  court  if  they  shall  be  so  advised  to  proceed  further. 

Order  refased, 
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Caldsb  v.  Gilbert. 

A  canie  war  reftrred  st  nisi  priw^  md  a  T«n)iet  taken  subject  to  tm  award . 
Ooattnf  tba  eaane  vara  to  abMhr  the  avoDt.  and  the  flanw  nower  waa  givan  to 
tba  arbUrators  to  oariiry  for  oott«  as  tbo  iadsa  at  tha  trial  voaUl  hate.  The 
award  reduced  the  Terdict  to  $68|  and  directed  that  the  d«fi<ndant  should 
IMty  the  plaintiff 's  costs  of  suit  aoeording  to  tha  scale  to  be  certified  by  tha  oourt 
of  Qaaen's  Bench. 

JBUd,  that  tha.arliUratora  bavinir  esiMPsas  power  to  eeitify,  and  having  omitted  to 
do  S0|  a  Judge  In  Gbamben  had  no  power  to  order  full  onetf . 

[Chambars,  June,  1863.] 

At  ninpriui  a  verdict  bjr  consent  was  taken  for  the  plaintiff,  for 
$414  damages,  snlject  to  be  increased,  reduced,  or  a  verdict  entered 
for  defendant^  subject  to  f  reference  to  two  persons,  and  to  such 
third  person  as  they  should  appoint,  to  whom  all  matters  in  differ- 
ence in  the  cause  we;re  referrea. 

The  costs  of  the  cause  were  to  abide  the  event,  and  the  costs  of 
the  reference  and  award  to  be  in  the  discretion  of  the  arbitrators, 
and  the  arbitrators  were  to  have  the  same  power  to  certify  for 
costs,  and  amend  particulars  or  pleadings,  as  a  judge  at  nin  print 
would  have. 

The  award  was  that  the  plaintiff  should  recover  from  the  defen- 
dant $68,  in  full  of  his  claim,  and  that  the  defendant  should  pay 
the  plaintiff  the  plaintiff 's  costs  of  suit  according  to  the  scale  to  be 
certified  by  the  Court  of  Queen's  Bench,  and  should  also  pay  the 
costs  of  the  reference  and  award. 

Biehards,  Q.  C,  now  moved  for  an  order  upon  these  papers,  and 
upon  affidavits,  to  the  master  to  tax  full  costs  of  suit  to  the  plaintiff. 

Adam  Wilson,  J. — ^The  affidavits  shew  a  case  very  clearly  beyond 
the  jurisdiction  of  the  county  court,  but  the  verdict  as  reduced  by 
the  award  shews  a  case  within  the  competency  of  the  division  court. 

If  the  costs  had  been  merely  to  abide  the  event  of  the  suit,  it  is 
likely  the  cases  cited  by  Mr.  Richards,  of  Morte  v.  Teetxd,  (1  U.  C. 
P.  R.  876,)  and  Mnore  v.  Coiman,  (4  IT.  C.  O.  8.  821,)  would  have 
been  full  authority  for  granting  an  order  for  ftill  costs. 

But  in  this  case  the  arbitrators  have  the  power  to  certify  for 
costs  as  a  judge  at  nid  prvna  could  have  done,  and  they  have  not 
certified,  but  tney  have  left  the  scale  of  costs  to  be  certified  by  the 
oourt. 

Now  this  is  the  very  thing — ^the  scale  of  costs — ^they  were  to 
have  adjudicated  upon  themselves,  for  the  control  of  the  costs  was 
not  submitted  to  them :  they  were  to  abide  the  event  of  the  award. 
And  how  can  the  oourt  now,  when  both  plaintiff  and  defendant 
have  by  express  agreement  conferred  this  power  upon  the  arbitra- 
tors, assume  to  decide  this  very  question  at  the  plaintiff's  request, 
either  tx  parte  at  his  instance,  or  adversely  upon  notice  to  the 
defendant  ? 

I  think  this  is  not  a  case  within  the  162nd  section  of  the  C.  L. 
P.  Act,  in  which  the  arbitrator  may  **  state  his  award  as  to  the 
whole  or  any  part  in  the  form  of  a  special  ease  for  the  opinion  of 
the  court." 

Spain  V.  Cadell,  (9  DowL  P.  C.  745,)  and  the  other  cases  cited  in 
Harrison's  G.  L.  P.  Act,  616,  Ac,  clearly  shew,  I  think,  that  this 
power  was  exerdseable  by  the  arbitrators,  and  tiiat  it  roust  be 
exercised  in  like  manner  as  the  iudge  would  have  exercised  it, 
namely,  immediately  after  his  decision,  by  putting  it  in  the  award, 
which  precludes  the  power  of  a  reference  by  him  to  the  court. 

If  the  arbitrators  have  power  to  certify  and  omit  to  exercise  it, 
the  judge  before  whom  the  cause  came  on  for  trial  cannot  grant  a 
certificate,  his  power  being  transferred  by  the  submission  to  the 
whitntor.^Jiiehardtan  v.  XentiU,  (6  M.  ck  G.  712.)  Where  the 
certificate  of  the  judge  may  be  given  at  any  time,  and  no  power  is 
g^ven  to  the  arbitrator  to  certify  for  costs,  the  judge  by  wnora  the 
cause  was  referred  may  certify  after  the  award  made.—Ivejf  v.  Young, 
(5  Dowl.  P.  G.  460,)  Russell  on  Awards,  889-90;  AtUey  r.  Joy, 
(9  A.  <k  £.  702.) 

Section  328  of  the  G.  L.  P.  Act  requires  this  certificate  to  be 
given  by  the  judge  who  tried  the  cause.     His  power  may  be  dele- 

Sated  to  an  arbitrator ;  then  the  arbitrator  must  exercise  it.  He 
as  not  done  so.  I  cannut  therefore  interfere.  It  is  needless  to 
say  whether,  if  no  power  had  been  given  to  the  arbitrator  to  cer- 
tify, either  a  court  or  a  judge  could  properly  intf  rfere.  The  cases 
above  cited  in  our  own  courts  shew  it  might  be  done,  but  this  case 
is  not  such  a  case  as  was  decided  upon  on  either  of  these  occasions. 
I  therefore  must  refuse  the  order. 

Order  refused. 


BoifSBB  y.  BoiCB. 

OverhoUUng  feMfwy— Om.  SUU.  U.  O,  cap.  27,  tecf .  68,  68— TVeeepI  to  Sherif, 

Where  A.  B.,  having  become  purchaiiar  at  Sheriff's  sale,  under  azeeution.  of 
O.  0*s  interest  In  a  term  of  years,  held  under  a  third  partjr,  at  a  time  when 
C.  D.  was  in  poan^slon-^fterwards.  Upon  0.  B.'s  rMtuast,.  allowed  bin  to  ««- 
tinoa  In  pusseas^pn  for  fl?e  days.  It  was  held  that  thera  was  aoprisltj  between 
the  parties,  so  as  to  bring  tha  case  within  the  overholdlng  tenancy  duusae  of 
the  ejectment  act;  and  so,  although  the  Jury  snmmon«fd  under  the  act  found 
in  favor  of  tlM  clalmimt  a  pracept  to  the  SharUT,  to  dtUiTer  poasaHton  puranaat 
to  tha  finding,  was  nf  osad. 

(Chambers,  June,  1863.) 

.  This  wfts  an  application  for  a  praeept  to  the  Sheriff  under  sec 
68  of  the  ejectment  act,  commanding  the  Sheriff  to  put  a  landlord 
in  possessien  of  premises  said  to  be  OTcrheld  by  his  tenant. 

On  a>S  /a.  goods  in  a  case  of  Cleveland  v.  Bedee^  the  Sheriff  of 
Oxford,  on  28th  of  February,  1868,  sold  to  plaintiff  (Bontier)  the 
right  of  defendant  (Boiee)  to  a  term  of  years,  ending  Ist  of  March, 
1866  \  and  on  same  day  made  a  deed  thereof  to  Bonser. 

On  the  18th  of  March,  a  writ  issued  against  the  defendant  as  an 
oYcr-holding  tenant  *,.  and  on  24th  of  March  last  an  inquisition  was 
had  on  this  writ  before  the  County  Judge,  and  he  certified  a  find- 
ing of  the  jury  that  Boice  was  tenant  to  Bonser  fora  term  expired, 
and  wrongfully  refused  to  go  out  of  possession 

The  evidence  taken  before  the  jury  returned,  and  was  produced 
on  this  application. 

It  was  not  shewn  under  whom  Boice  held,  but  it  was  ewom  that 
at  or  after  the  sale  to  Bonser,  Boice  asked  him  to  leave  him  in 
possession  till  March  6,  (five  days)  to  which  Bonser  assented. 

Boice  afterwards  refused  to  go  out,  and  on  the  7th  of  March, 
Bonser  demanded  possession. 

At  the  toking  of  the  inquisition,  Rkhardeon,  counsel  for'  Boice, 
objected  that  there  waa  no  eyidence  of  any  tenancy  between  the 
parties. 

Haoabtt,  J. — I  cannot  understand  on  what  pretence  the  over- 
holding  tenancy  clauses  are  resorted  to  to  enforce  possession  in 
fayour  of  the  purchaser,  at  Sheriff 's  sale,  of  a  tenant's  interest  in  a 
term  held  under  some  other  person.  I  presume  it  is  urged  that, 
by  Boice  asking  leaye  to  remain  for  fiye  days,  and  Bonser  assent- 
ing, a  term  was  thereby  created  between  them  for  that  period.  I 
cannot  agree  to  this  on  such  evidence  as  this  ease  presents.  I  see 
no  priyity  between  the  parties,  and  nothing  to  bring  the  case 
within  the  statute,  and,  therefore,  refuse  the  application  for  a 
precept  to  Sheriff  to  plaee  Bonser  in  possession. 

Order  refused. 


Hall  v.  Boulton. 


SueeutioH, 

Under  the  old  Isw  (befire  the  20  Vie ,  eh.  67,  see.  10)  ft  was  rattrfant  to  tama  a 
writ  of  execution  within  a  year  ftom  the  entry  of  Judgment,  and  It  waaanneeea* 
sary  to  Ntom  and  flia  it  within  that  time. 

{.Chambers,  Jane,  1663.] 

The  defendant  obtained  a  summons  calling  on  the  plaintiff  to  shew 
cause  why  the/,  fa.  herein  in  this  cause  should  not  be  set  aside,  on 
the  ground  that  the  judgment  on  which  it  was  issued  was  more  than 
ten  years  old,  and  had  not  been  revived ;  and  on  the  ground  that 
the  jud^ent  had  been  satisfied  by  agreement  and  settlement  be- 
tween ^e  parties,  and  that  the  execution  was  issued  in  breach  of 
the  agreement,  and  contrary  to  good  faith. 

The  defendant  filed  an  affidavit  that  the  action  was  commenced 
in  the  fall  of  1861,  and  a  verdict  obUined  in  October  of  that  year 
for  £30  15s. ;  that  in  February  following  an  execution  issued,  which 
was  in  due  course  retured  mdla  bona ;  that  though  eleven  years 
had  passed  since  the  entry  of  judgment,  no  application  or  order  to 
revive  the  same  had  been  made ;  and  that  the  Ji,  fa.  now  moved 
against,  and  in  the  hands  of  the  sheriff  of  the  county  of  Simcoe,  was 
issued  and  tested  on  the  30th  of  December,  1862. 

The  plaintiff*s  afiidavito  stated  that  the  original  writ  of JL  fa,  was 
issued  and  returned  by  the  sheriff  within  a  year  and  a  day  of  tbe 
entry  of  the  judgment ;  and  that  the  said  writ  having  been  lost,  a 
judge's  order  was  obtained  in  August,  1862,  allowing  a  duplicate 
to  issue,  to  which  a  return  was  procured,  and  on  such  writ  and 
return  the  present  writ  was  issued.  The  supposed  inability  of  de- 
fendant to  meet  the  demand  was  alleged  as  the  reason  for  the  long 
delay. 
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Affidavits  were  filed  on  both  sides  as  to  the  settlement  mentioned 
in  the  snmmons,  which  was  denied  by  the  plaintiff;  and  upon  that 
branch  of  the  case,  which  it  is  onneoessarj  to  report,  the  learned 
judge  refbsed  to  interfere. 

Adam  Wu.son,  J. — As  to  the  objection  to  the  issuing  of  the  present 
•xecation  withoat  first  reviving  the  judgment,  the  question  is,  must 
an  execution  under  the  old  law  be  not  only  issued  on  the  judgment 
within  one  year  from  the  entrv  of  the  judgment,  but  be  also  returned 
and  filed  in  the  office  from  which  it  issued  within  that  time  ? 

If  it  must  be  so  issued,  returned,  and  filed  within  that  period, 
then  the  present  execution  was  irregularly  issued ;  if  it  need  not, 
then  so  far  as  the  point  of  law  or  practice  is  concerned  it  is  not  ir- 
regular. 

Under  the  law  as  it  existed  in  England  before  the  16  &  16  Vic., 
eh.  76,  sec.  128,  which  prevailed  here  before  tlie  20  Vic,  ch.  5*7,  sec. 
10,  now  embodied  in  our  G.  L.  P.  Act,  sec.  801,  an  execution  was 
required  to  be  issued  within  a  year  from  the  entry  of  the  judg- 
ment, but  it  was  not  necessary  it  should  have  been  returned  and 
filed  within  the  year. 

The  case  of  Simjton  v.  BeaA  (5  M.  <fe  W.  681)  clearly  setUed 
this  to  have  been  the  practice  in  England,  and  it  certainly  was 
the  practice  here  also.  I  know  it  to  have  been  the  practice  of  the 
profession,  and  I  am  aware  of  the  point  havinc  been  decided  more 
than  once  in  Chambers.  I  know  of  no  decision  to  the  contrary, 
while  the  case  of  Wilton  v.  Jamitton  (6  O.  S.  481),  takes  this  point 
for  granted. 

Xio  question  arises  under  the  801st  section  of  the  C.  L.  P.  Act. 
before  referred  to,  as  the  first  writ  issued  many  years  before  that 
act  was  passed.  The  question  of  regularity  therefore  is  to  be  de- 
termed  by  the  old  law  and  the  old  law  I  take  to  be  quite  clearly 
in  favour  of  thq  regularity  of  the  proceedings. 

Summons  discharged  with  costs. 


WaED  ▼.  VaNOB — ^ThOMPSOIT,   OABHISHBa. 

Oom^iAfiMJit— &rvtoe  nfthe  aUacKmfj  order  and  tvmmmu  to  pay  ovtr^Unawtkar- 
i$ed  accftptanee.  of  tervict-'  Waivtr  bg  appearing  to  tht  imrmom. 

An  attaching  nrder  bMi  b6«n  Mrr«d  by  leftTing  a  onpy  at  the  utora  and  naldraoa 
of  the  RamtshM.  Servloe  of  «  ■amnioaa  to  paj  0T»r  wan  aoeepted  Ibr  him  by  a 
pmctltttic  attum^r,  and  this  aiimmooa.  with  aneh  aeoeptanee  endonKl,  waa 
afterwards  tarTad  in'  tha  vama  way  aa  the  order.  On  the  rwlurn  of  It  aoother 
attorni*y  appeared  for  tbn  garalahefs  and  i»ti|«et«d  that  the  ace»ptaaoe  waa  given 
witboat  authority,  and  that  the  aorrlce  was  intufflrlent. 

Aitf.  that  peraiNial  nrvloe  of  the  •ommone  and  order  waa  not  IndbqMvwble,  bat 
that  the  MrTloe  In  this  caee.  If  movt^d  agaiovt,  wonld  have  bMD  innulBclvnt,  ae 
U  was  not  ibewo  that  pergonal  HArvloe  could  not  have  bv«n  effected,  or  that  th« 
piiperv  httd  rome  to  th«  knowledice  of  the  Kn/oiithfie ;  but 

l/cM,  alflo,  that  In  thl«  caee  no  aueh  appllcati.>n  having  been  made,  the  acceptnnce 
should  be  held  sulRcient,  and  that  any  defect  lu  tba  lervioe  of  the  attaching 
ordfr  wan  thus  cured. 

jOe/d,  slio.  that  the  appearance  of  the  garnishee  by  aootlier  attorney  daly  anthor> 
iied  was  a  waiver  of  any  objection  to  the  service. 

Tba  order  to  pajr  over  waa  thareAira  made. 

[GBAKiOti,  Jnna,  1863.] 

The  execution  creditor  had  obtained  a  summens  upon  the  gar- 
nishee to  Shew  cause  why  he  should  not  psy  the  judgment  creditor 
the  debt  due  to  the  judgment  debtor,  or  9o  much  thereof  as  might 
be  sufficient  to  satisfy  the  judgment  debtor. 

Od  the  summons  was  endorsed  an  acceptnnce  by  Mr.  Wilson, 
an  attorney  practising  at  Bradford,  of  service  for  Mr.  Thompson. 

0*Brim  sppearei  on  the  return  of  the  summons,  and  objected 
for  Mr.  Thompson  to  the  service  made,  on  the  ground  that  Mr. 
Wilson  had  no  authority  from  Mr.  Thompson  to  accept  this 
summons. 

The  summons  was  enlarged,  subject  to  this  exception. 

On  the  return,  John  Paterton  appeared  and  renewed  the  objec- 
tion for  Mr.  Thompson.  And  he  contended  that  the  attaching 
order  had  never  been  properly  served  on  Mr.  Thompson,  as  the 
affidavit  shewed  that  it  was  on  the  14th  of  April  served  on  Mr. 
Thompson,  **  by  delivering  a  true  copy  thereof  to  and  leaving  it 
with  Mr.  BruoMkill  at  the  store  and  residence  of  the  said  David 
Thompson;"  and  on  the  )5th  of  April,  *«  that  a  true  copy  of  the 
summons  ond  order,  end  alto  of  the  endortemtnt  ihneon^  were 
served  on  the  said  David  Thompson  by  leaving  copies  at  the  store 
and  residence  of  said  David  Thompson."  Paterton  further  urged 
that  the  289th  section  of  the  G.  L.  P.  Act^which  provides  that 
tho  **  service  upon  the  ganiinhee  of  an  order  that  debts  due,"  &c  , 
**  shall  be  attached,  or  notice  thereof  to  the  garnishee  in  such 


manner  as  the  judge  directs,  shall  bind  such  debts  in  his  hsadi, 
and  by  the  same  or  any  subsequent  order  it  may  be  ordered 
that  the  garnishee  shall  appear  before  the  judge,"  ic.,  "  to  shew 
cause  why  he  should  not  pay  the  judgment  oi^itor  the  debt  das 
from  him  to  the  judgment  debtor,"  &c — shews  teiy  elearlj  that 
personal  service  was  contemplated  by  the  act,  and  more  parties- 
larly  when  by  othtr  provisions  of  the  act  the  process  is  so  sam- 
mary  against  him  **  in  case  he  does  not  appear  upon  the  summont," 
which  might  readily  happen  if  personal  service  were  not  made  tiid 
insisted  upon.  • 

TiU,  In  support  of  the  summons,  urged  that  the  appearaaee  now 
of  Mr.  Paterson  for  Mr.  Thompson  was  quite  auffieient  to  core 
any  defect  of  servioe,  if  there  was  any  defect — but  that  there  wu 
none :  that  the  acceptance  of  service  by  Mr.  Wilson,  being  to 
attorney  of  this  court,  was  primH  fadt  sufficient  evidence  of  bii 
authority  to  give  such  acceptance,  and  cured  all  prior  defeeu, 
whatever  they  were,  in  the  service. 

Adam  Wilsoh,  J. — The  statute  does  not  require  in  express  termi 
that  there  shall  be  a  personal  service,  as  our  King's  Benoh  Act 
of  1822  did  of  the  Ca,  Re.  upon  the  defendant ;  and  I  caaoot  uj 
that  the  rule  of  law  is  so  stringent  as  to  require  a  personal  servioe 
of  a  eopy  of  the  attaching  order,  or  to  make  void  every  other  ser^ 
vice  than  a  personal  service. 

On  the  contrary,  I  am  inclined  to  think  that  personal  service  i« 
not  imperatively  demanded  unless  in  those  cases  where  It  is  songlit 
— that  is,  where  it  is  the  purpose  and  object — to  charge  the  part/ 
with  a  contempt  for  not  appearing  to  or  for  not  performing  sone 
act  required  by  the  summons,  writ,  rule  or  order. 

I  find  this  Uid  down  in  Tidd's  Pr.,  9th  Ed.,  500 ;  Areh.  Pr.  6tk 
Ed.,  1,210;  and  Arch.  Pr.,  11th  £d.,  162. 

Then  as  to  some  of  the  decisions  upon  this  point :— in  Jetm  Jem 
Griffitht  V.  Martha  (4  T.  R.,  464)  it  was  deetded  that  a  netiee  to 
quit  possession  of  land  did  not  require  peraonal  aorvioe,  althoogk 
it  was  urged  "  this  notice  was  to  determine  an  interest  ia  laadi ;" 
and  service  upon  a  maid-servant  of  the  tenaat  at  hie  hosM, 
although  the  house  was  not  upon  the  premises  in  qncstioo,  tiie 
notice  l>eing  explained  to  her,  but  it  wa^  not  shewn  that  it  ever 
came  to  the  defendant's  hands,  was  held  good  serrioe.  Lord 
Kenyon,  C.  J.,  said,  "  This  is  different  from  oitses  of  persossl 
proce-s ;  but  even  in  the  case  alluded  to  of  servioe  "  (of  deoUis- 
tion  of  ejectment)  **  on  the  wife,  1  do  not  know  that  it  is  coofiaed 
to  a  service  oc  her  on  the  premises ;  I  believe  that  if  it  be  eerved 
on  her  in  the  house  it  is  sufficient  But  in  every  ease  of  the  eer< 
vice  of  a  notice,  leaving  it  at  the  dwelling  house  of  a  part/  has 
always  been  deemed  sufficient.  So  wherever  the  legislature  has 
enacted  that  before  a  party  shall  be  affected  by  any  act,  notice 
shall  be  given  to  him,  leaving  that  notiae  at  his  house  is  snffieirot 
*  *  And  indeed  in  some  insfiancea  of  proeeas  leaving  it  at  the 
house  is  sufficient,  as  a  subposna  out  of  Chancery,  or  a  Quo  Minut 
out  of  the  Exchequer.  In  general,  the  difference  is  between  pro- 
oeea  to  bring  the  party  into  contempt  and  a  notice  of  this  kind,  tbe 
former  of  whacb  only  need  be  personally  servpd  on  him."  *'  Butler, 
J.,  Ex  eoncettit  personal  servioe  is  not  necessary  in  all  cases." 

The  servioe  of  the  process  of  the  courts  it  will  clearly  appear 
did  not  formerly  require  personal  service,  by  a  reference  to  Tidd's 
Pr.,  109,  165  and  156,  and  to  2  Price,  2  and  4,  and  8  Bl  Com., 
279,  &c.,  although  a  dittringat  against  lands  and  goods  issued  if 
the  party  failed  to  appear. 

The  summons  in  real  actions  was  formerly  served  by  attaching 
a  copy  of  it  to  a  white  wnnd  set  up  on  the  premises ;  and  it  is 
familiar  law  to  practioners  who  remember  the  former  proceedisg 
in  ejectment,  that  personal  service  to  change  the  title  was  not 
demanded. 

The  nature  or  kind  of  service  is  entirely  different  from  an  otter 
want  of  service,  and  may  he  insufficient  as  a  general  course  of 
practice,  while  the  latter  is  utterly  void  ;  as  when  a  defendant  waa 
ordered  to  pay  under  the  Court  of  Requests  Act  in  England,  cor- 
responding with  our  Act,  13  &  14  Vic,  ch.  58,  sees.  91-93.  it  was 
held  that  if  he  made  default  he  must  be  summoned  to  shew  cause 
why  he  had  made  such  default  before  he  could  he  committed  to 
confinoment.— See  Ahtfy  v.  Dale,  14  Jur.  1070,  citing  1  Str.  667; 
where  it  is  said,  **  The  laws  of  God  and  man  both  give  tho  pari/ 
an  opportunity  to  make  his  defence  if  he  has  any." 
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I  am  not  prepnred,  then,  to  baj  fts  a  rule  of  law  that  the  service 
of  the  attaching  order  or  of  the  suamons  upon  the  garnibhee  to 
shew  eaase  why  he  should  not  pay  over  must  be  personal,  and  if 
not  personal  that  it  must  be  toid,  and  be  therefore  set  aside  by 
the  oourt. 

Then  as  to  the  particular  cases  In  which  services  not  personal 
haye  been  held  to  be  tufScient : — tn  toward  t.  Manubottom^  (8 
Haunt.  526,)  the  statute  required  that  the  notice  of  disputing  the 
proceedings  in  bankruptcy  should  be  given  to  the  assignees.  And 
the  court  held  that  although  service  on  a  maid-serysnt  at  the 
assignee's  residence  was  not  suifecient,  yet  service  on  the  attorney 
was  sufficient. 

In  Rhodtt  T.  /itfiM,  (7  Bing.  829.)  where  a  father  eluded  per- 
sonal service  of  process,  and  it  was  served  on  the  son  at  his, 
defendant's  residence,  who,  on  being  told  what  it  Iras,  said  he 
would  give  it  to  bis  father,  who  was  in  the  house :  BeLd^  this  was 
good  personal  service  of  the  process,  tinder  the*  statute,  which 
required  personal  service.  Tindal,  C.  J.,  says,  **  There  is  no 
magic  in  the  word  pertonal,  and  if  a  party  ny  his  conduct  or 
agreement  chooses  to  waive  personal  service,  a  service  less  strict 
may  be  sufficient."  This  case  must  be  considered  as  very  much 
qualilled,  if  not  overruled,  by  the  cases  of  Oopff  v.  Lord  Hunting- 
tower,  (I  D.  &  L.,  59^)  ChriMtmtu  v.  Eicke,  (6  D.  k  L.,  156) 
Jtuaull  V.  Lowe,  (2  Dowl.  N.  S.,  238)  and  Grand  Junction  Water 
Worke  Co.  v.  Bo^,  (16  L.  J.  C.  P.,  200). 

In  The  Queen  r.  The  Justices  of  the  North  kidmg  of  Torkthirs 
(7  Q  B.,  164)  the  statute  provided  that  an  appeal  from  a  convic- 
tion of  justices  might  be  brought  by  the  party  *'  first  giving  or 
causing  to  be  given  to  the  surveyor  or  surveyors,  or  to  such  justice 
or  other  person  by  whose  act  such  person  shall  thinlt  himself 
Aggrieved,  notice  in  writing  of  his  intention^"  &c.  It  was  held 
that  service  of  such  notice  at  the  dwelling-house  of  .the  justices, 
though  not  personal,  was  sufficient,  although  it  was  urged  the 
appeal  affected  them  as  to  costs,  and  as  to  their  liability  to  an 
actios  of  trespass^  and  that  it  did  not  appear  the  aotice  had  ever 
come  to  their  hands. 

In  Mason  t.  Muggeridge^  (18  G.  B.,  642)  service  of  a  judge's 
order  for  the  defendant  to  appear  and  be  examined  as  to  debts  due 
to  him,  &c.,  was  held  not  sufficiently  made  by  serving  the  wife, 
without  showing  that  it  had  since  come  to  the  defendant's  know- 
ledge, and  the  attachment  was  refused.  But  this  was  because  the 
process  was  to  procure  an  attachment  if  default  were  made* 

In  Warwick  v.  Bacon,  (7  M.  ft  G.,  961)  service  of  A  rule  to  com- 
pute on  a  clerk  of  defeodaot  at  the  defendant's  counting-house, 
hdd,  not  sufficient,  the  usual  and  proper  course  being  to  serve  at 
the  dwelling-house  all  rules  which  need  not  be  personally  served. 

In  Bowland  Vi»etellg,  et  ml.,  (6  M.  &  O.,  728)  a  rule  to  compute 
served  **  on  a  clerk  or  servant  of  the  d^endant's  at  their  ware- 
house," was  held  insufficient.  .  Maule,  J ,  says,  **  Service  on  a 
domestic  servant  at  the  defendant's  plsce  of  residence  is  held  suf- 
ficient, on  the  ground  that  it  is  the  servant's  duty  to  receive  papers 
and  letters  left  there  for  his  master,  and  to  deliver  them  to  him. 
That  may  not  be  the  case  with  respect  to  this  clerk." 

I  sm  not  quite  prepared  to  say  that  the  service  of  the  attaching 
order  was  well  made  by  serving  a  clerk  at  the  store,  and  even  at 
the  residence  of  the  garnishee,  without  shewing  that  the  order  had 
subsequently  come  to  the  knowledge  or  hands  of  the  garnishee,  or 
without  shewing  some  excuse  why  a  service  on  the  garnishee  was 
not  made,  or  was  not  made  on  some  member  of  the  garnishee's 
Ihmily  at  his  dwet1lng>hou9e.  For  all  that  appears  from  the  sffi- 
davit,  the  garnishee  could  have  been  served  personally,  in  which 
ease  a  better  service  should  have  been  made. 

As  was  said  by  Mr.  Justioe  Williams,  in  Davies  t.  Westmacoti, 
(7  C.  B.  N.  8.,  829)  "  Eveiy  word  of  the  affidavit  may  be  true, 
and  yet  the  process-server  might  without  any  difficulty  have  ascer- 
tained the  defendant's  dwelling ;"  or  to  apply  It  to  this  case,  might 
without  any  difficulty  have  made  a  better  service  than  was  made 
on  the  clerk  at  the  garnishee's  store  and  residence. 

I  think  I  should,  if  the  application  had  been  duly  made,  hsve 
held  thst  this  affidavit  did  not  shew  sufficient  facts  to  constitute 
the  service  made  a  good  service,  without  holding  that  it  was 
absolutely  necessary  the  service  should  have  been  a  personal 
•ertiee. 


But  this  olgectioo  arises  not  directly,  but  incidentally,  npoo  the 
summons  to  pay  over,  after  one  attorney  has  accepted  service  of  it 
for  the  garnishee  and  another  attorney  has  appeared  on  the  return 
of  the  summons  to  except  against  the  validity  and  effect  of  this 
acceptance  by  the  attorney. 

Now,  as  to  the  acceptance  by  the  attorney  of  the  service  of  the 
attaching  order,  I  conceive  this  to  have  been  irregular  if  the  attor- 
ney had  no  authority  to  receive  it. 

The  rule  is,  as  is  laid  down  in  Bagley  t.  Buekland,  (1  Ex  6.) 
**  When  a  defendant  has  been  served  with  process,  and  an  attorney 
without  authority  appears  for  him,  we  think  the  court  must  pro- 
ceed as  if  the  attorney  really  had  authority,  because  in  that  case, 
the  defendant  having  knowledge  of  the  suit  being  commenced,  is 
guilty  of  an  omission  in  not  appesring  and  making  defence  by  his 
own  attorney,  if  he  has  any  defence  on  the  merits.  There  the 
plaintiff  is  without  blame,  end  the  defendant  is  guilty  of  negli- 
gence ;  but  even  in  that  case,  if  the  attorney  l>e  not  solvent,  we 
should  relieve  the  defendant  upon  equitable  terms  if  he  had  a 
defence  an  the  merits.  If  the  attorney  was  solvent,  it  would  not 
be  unjust  to  leave  the  defendant  to  his  remedy  by  summary  appli- 
cation against  him.  'On  the  other  hand,  if  the  plaintiff,  without 
serving  the  defendant,  accepts  the  appearance  of  sn  unauthorised 
attorney  for  the  defendant,  he  is  not  wholly  free  from  the  impu- 
tation of  negligence ;  the  law  requires  him  to  give  notice  to  the 
defendant  by  serving  the  writ,  and  he  has  not  done  so.  The 
defendant  there  is  wholly  free  from  blame,  and  the  plaintiff  not  so." 

But  although  this  acceptance  by  the  attorney  was  on  the  17th 
of  the  month,  and  although  this  matter  has  been  several  times 
before  the  Judge  in  Chambers,  no  application  has  yet  been  made 
by  the  garnishee  to  set  aside  this  service.  He  only  asserts  by 
another  attorney  that  the  first  attorney  had  no  such  authority  as 
he  has  assumed  to  exercise,  but  makes  no  affidavit  of  the  fact. 

I  think,  under  such  circumstances,  I  should  not  interfere  with 
the  act  of  the  first  attorney.  This  supineness  of  the  garnishee  is 
some  evidence  of  actual  authority  in  the  first  attorney,  and  he  is« 
moreover,  within  the  language  of  the  above  decision,  **  guilty  of 
negligence." 

If  this  service  stands,  I  think  the  prior  j^rtnid/aew  defective 
service  of  the  attaching  order  is  cured. 

But  assuming  that  the  acceptance  by  the  attorney  was  irregular, 
does  the  appearance  of  the  party  by  a  duly  constituted  attorney 
to  object  to  this  service  as  cause  why  he  should  not  answer  the 
summons,  cure  the  olgection  of  service. 

In  Levg  t.  Jhmcoribe,  (8.I)owl.  P.  C,  444)  a  rule  nisi  had  been 
obtained  by  the  plaintiff  for  an  attachment  against  his  late  attor- 
ney, for  not  having  delivered  his  bill  of  costs  pursuant  to  judge's 
order,  and  which  had  been  made  a  rule  of  court,  and  personally 
served.  Humfrey  and  Hughes  shewed  cause,  and  objected  that 
the  rule  could  not  be  made  absolute,  because  it  had  not  been  per- 
sonally served.  Lord  Abinger,  €.  B. — •*  The  rule  nisi  is  served 
merely  for  the  purpose  of  bringing  the  party  here ;  if  he  appears, 
as  he  does  here  by  his  counsel,  that  obviatea  the  necessity  of 
enquiring  whether  the  service  of  the  rule  was  personal  or  not, 
though  if  no  one  had  appeared,  the  court  would  proliably  not  have 
made  the  rule  absolnte  for  an  attachment,  except  on  an  affidavit 
of  personal  service.  The  contempt  for  which  the  attachment  it 
prayed  was  in  not  obeying  a  prcfions  rule,  which  had  been  per- 
sonally served." 

So  in  this  case,  the  object  of  this  sumittons  was  **  merely  for 
the  purpose  of  bringing  the  party  here,"  and  he  has. appealed  by 
counsel  or  attorney ;  and  I  think  in  such  a  case,  although  he 
appears  to  object  to  no  service,  or  no  sufficient  seryice,  that  bis 
appearance  does  of  itself  remove  the  objection,  and  answer  the 
purpose  fof  which  the  summons  Was  issued. 

While  an  essoin  or  excuse  for  nut  appearing  to  process  could  be 
cast,  it  was  refused  to  a  party  who  was  iieen  in  court,  as  in  the 
case  of  the  secondary  of  the  court  himself  claiming  it,  while  he  was 
actually  in  attendance  upon  the  essoin  day,  wherein  he  essoined, 
Anson  v.  Jefferson  (2  Wils.  164.) 

And  perhaps  the  former  course  in  England  of  declaring  **  by  the 
bye,"  may  illustrate  what  the  effect  is  of  a  party  being  actually  or 
presumably  present  in  court. 

The  plaintiff  in  eveij  case,  and  in  some  cases  any  other  person 
who  had  not  sned  ont  process  against  the  defendant  at  all,  when 
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the  defeodant  had  appeared,  or  when  an  appearance  was  entered 
for  him,  or  when  he  was  in  the  aotnal  oasto'fy  of  the  marshal, 
oonid  serye  a  deoUracion  against  him  for  any  different  eaose  of 
action  than  that  he  had  been  bronght  into  court  to  answer ;  and 
the  reason  of  it  was  that  the  defendant  being  actually  or  presnm^ 
ably  in  conrt^  there  was  no  necessity  to  talie  ont  other  process 
against  him,  and  that  being  in  court  for  one  purpose,  he  was 
present  for  all  purposes,  and  for  every  one,  and  not  only  for  the 
pliMotif  who  had  bronght  him  there.  Smith  r.  Miller,  (8  T.  R.. 
627) ;  yiUer  ▼.  Andrews,  (6  t.  R.,  684) ;  Sulyard  t.  IldrrU,  (4 
Burr.  2180.) 

I  here  think,  then, 

That  as  a  rule  of  law,  personal  serriee  is  not  necessary,  either 
of  the  order  to  attach  or  of  the'  summons  to  shew  cause  why  the 
garnishee  should  not  p<iy  oyer: — 

Thst  the  service,  if  not  personal,  should  at  any  rate  be  shewn 
to  have  been  made  upon  the  wife,  or  upon  some  member  of  the 
family  at  the  dwelling-house  of  the  psrty,  in  such  a  manner  as 
would  haye  constitnted  good  service  under  the  old  practice  of  the 
declaration  in  ejectment,  by  which  the  possession  was  sought  to 
be  changed  : — 

That  the  service  in  the  case  of  the  attaching  order  \%primA  facie 
not  sufficient  :— 

That  the  acceptance  of  service  of  the  summons  to  pay  over  by 
an  attorney  is  primA  fade  sufficient  :— 

That  either  of  these  seryices  could  haye  been  set  aside  by  an 
application  for  the  purpose : — 

That  as  no  such  application  has  been  mada,  bnt  as  an  attorney 
has  appeared  to  shew  cause  against  the  validity  of  the  last  service, 
his  appearance  is  in  truth  an  appearance  to  the  summons,  and 
cures  all  previous  defects/ 

But  such  an  appearance  as  this  must  be  distinguished  from  a 
Bubstantlye  application,  after  proceedings  have  been  taken  upon 
the  defective  service,  to  set  them  aside :  and  from  those  cases 
where  the  court  has  held  the  service  deficient  when  no  cause  was 
shewn ;  and  also  from  those  where  service  is  not  denied,  but  it  is 
complained  of  as  haying  been  made  on  an  improper  day,  as  a 
Sunday,*  at  too  late  an  hour,  at  an  improper  place,  or  while  the 
pHrty  was  in  attendance  upon  the  courts,  and  so  privileged  for  the 
time — for  in  all  these  cases  the  service  is  admitted,  but  the  regu- 
larity of  it  is  alone  Questioned,  which  is  yery  different  from  a  case 
where  the  effect  and  substance  of  the  obiection  is  that  no  ser- 
yiee  has  been  made  at  all,  and  yet  there  is  the  anomaly  of  the 
party  ^eing  seen  in  ponrt,  and  personally  mtiklng  an  ezcose  for 
hot  being  there. 

ITnder  all  these  cirenmstances  I  will  make  the  order,  which  is, 
of  course,  subject  to  the  cbrrecdon  and  revision  of  the  court;  * 

Order  accordingly. 


COUNTY  COURTS. 


In  the  Oonaty  Orart  of  tb*  United  OonntlM  of  Horon  tad  Brum,  beftve 
BesBis  Ooorsa,  JIaq.,  Ooamy  Judgt. 

HoLMM  Y.  MoLiAir  &  Ross. 

Aotkn  on  a  Jotot  uid  Mrvral  promlanry  no  •.  Set  off  bj  affrB«B«&t  of  a  amuats 
dMBsad.   jDemaircr.   XtultaUa  plwdliig. 

This  was  an  action  on  a  Joint  and  several  promissory  note, 
dated  1st  May,  1860,  made  by  the  defendants,  ji»ayable  to  the 
plaintiff  on  or  before  15th  April,  1861,  for  $180- 

Pleas — The  defendant  Ross  pleaded  a  set  off  of  ^400,  balance 
due  on  a  covenant  dated  80th  January,  1858,  made  between  him 
and  the  plaintiff,  whereby  the  plaintiff  covenanteid  to  pay  him  $800 
on  a  day  which  had  elapsed  before  the  commencement  of  this  suit 
Alleging  that  at  the  time  the  note  was  made  it  was  agreed  be- 
tween the  plaintiff  and  the  def^'ndantti  that  the  plaintiff  wobTd 
deduct  the  amount  of  the  note  out  of  the  amount  due  by  him  to 
the  defendant  Ross  on  the  covenant,  and  concluding  with  the 
allegation  that  it  was  on  thb  understanding  that  defendant  Ross 
signed  the  note. 

The  defendant  McLean  pleaded  on  equitable  grounds  that  he 
made  the  note  jointly  and  severally  with  Ross,  and  for  Rosses 
aecommodation  and  as  hia  aorety  onl^,  which  the  plaintiff  well 


knew.  That  when  he  made  the  note,  there  was  outstanding  and 
in  full  force  aicainst  the  plidntiff  and  in  favor  of  the  defendant 
Ross,  the  covenant  set  ont  in  defendant  Ross's  plea.  Averment 
that  at  the  time  of  the  making  of  the  note  it  was  agreed  by  and 
between  the  plaintiff  and  the  defendant  Roes,  that  the  plaintiff 
should,  at  the  maturity  of  the  note,  deduct  the  amount  thereof 
out  of  the  said  coyenant,  and  that  in  pursuance  of  that  agreement 
the  defendant  McLean  made  the  said  note  as  aforesaid.  This  pie* 
then  proceeded  as  follows:  *' And  the  defendant  McLean  further 
sTers  that  the  plaintiff,  at  the  commencement  of  this  suit,  vras 
and  still  is  indebted  to  the  defendant  Ross  in  an  amonnt  greater 
than  the  plalntlff^s  claim,  upon  a  deed  beariiyg  tiate"  fSettiog  out 
the  deed  as  in  Ross's  plea),  oonoloding  thus:  **  And  the  defen- 
dant McLean  avers  that  the  defendant  Ross  has  always  been 
ready  and  willing  to  deduct  f^om  Said  amount  due  on  said  coye- 
nant the  amount  claimed  on  said  note  bv  the  plaintiff,  and  to  set 
off  the  same  i^^nst  sud  covenant,  of  all  which  thto  plaintiff  had 
dne  notice^*  ' 

The  plaintiff  took  issue  upon  and  demurred  to  both  theae  plea% 
on  the  foilCwing  grounds,  among  others. 

Demurrer  to  Ross's  plea — 

1.  That  a  debt  due  by  the  plaintiff  to  the  defendant  Ross  can- 
not be  set  off  In  this  action  brought  by  the  plaintiff  against  tho 
defendants,  McLean  and  Ross. 

2.  That  the  alleged  subject  matter  of  set  off  is  not  shewn  in  its 
nature  and  circumstances  to  arise  out  of  or  to  be  connected  with 
the  promissory  note  sned  npon. 

8.  That  the  agreement  hi  said  pleft  mentioned,  as  stated,  is  n 
nudum  paeium,  "  * 

4.  That  said  plea  seeks  to  introduce  parol  evidence  to  vary* 
contradict  and  control,  the  operation  of  a  written  eontraot. 

5.  That  said'  plea  oonteases,  without  aveiding,  the  p1alntif*a 
cause  of  actihn. 

DemuRvr  to  MoLaaa's  plea — 

1.  That  the  debt  due  by  the  plaintiff  to  the  defendant  Ro« 
does  not  constitute  an  equity  attmohing  to  the  note  sued  «p«n  b^ 
the  plaintiff. 

2.  Same' as  2nd  ground  of  deamiTer  to  Roea'a  plea. 
8.  Same  as  8rd  ground  of  demurrer  to  Rose's  plea. 
4.  Sane  as  4th  ground  of  dennrrer  to  Roos'e  plea. 

6.  That  said  plea  disdosee  no  matter  entitling  the  deCendant 
McLean  to  an  absolute  and  nnoonditional  injunoUon  in  a  ooort  of 
equity, 

6.  That  said  plea,  if  admitted  as  a  defence  in  this  action^woold 
render  necessary  the  taking  of  accounts  before  relief  oonId  bo 
granted,  and  so  is  not  such  a  plea  as  can  ^e  pleaded  as  an  equit- 
able defence  in  a  court  of  l*w> 

Joinder  in  demurrer. 

The  issues  in  law  were  first  disposed  ot 

SiUndert  for  demurrer. 

Makolm  C,  Cameron  contra. 

CoopaB,  Co.  J. — The  defendant  Ross  pleads  set  off.  Qe  sets  up 
an  outstanding  special^  debt.  It  is  not  necessary  to  obnnder 
whether  this  could  be  set  off  without  any  agreiement  that  itahonld 
be ;  for  the  plea  goes  further,  and  sets  no  ah  agreement — ^good- 
taking  the  statementa  to  be  true--that  the  two  daima  shoold  bo 
set  off. 

The  plea  is  clearly  good.  It  sets  up  that  wMch  if  proyen  would 
be  a  good  answer  to  the  acUon. 

Lest  this  should  not  be  su^cient,  the  defendant  has  put  neatly 
the  same  defence  In  substance  in  the  ahape  of  an  equitable  plea. 

I  do  not  understand  the  doctrine  thai  an  eqmtable  plea  must 
set  up  a  state  of  facts,  enabling  tnh  oourt  to  give  complete  relief. 
In  a  County  Court  there  can  be  no  injunction.  If  therefore  every 
equitable  deftfnce  on^  #hl6h  the  courts  of  oonimo^  law  oannol 
grant  final  relief  is  shutout,  theii  the  system  of  eqiiltabte  defences 
at  common  law  ceased  in  effect  %a  exist  The  language,  *'  iibeo- 
lute  and  uno^mditidnal  ifljunotion,"  U  not  Easily  dnderstood  in 
relation  to  this  argument,  tf  it  means  that  the  plea  is  such,  that 
if  it  were  framed  as  a  IJill  in  equity  it  would  nCt  state  sufficient 
facts  to  entitle  the  plCader  to  relief  in  equity,  then  the  demurrer 
does  not  hold,  for  the  plea  does  state  such  a  case.  It  sets  up  a 
sufficient  equitable  defence.  Both  pleas' might  possibly  have  been 
more  cohoIm,  but  any  aorploaage  does  not  render  thaorbad.    It 
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if  not  the  only  case  in  whiob  ^n  answer  vfght  be  9p%  dp  on  the 
same  fuels,  either  in  the  shape  of  a  legnl  defeno^  or  an  equitable 
ease  or  defenoe.  The  rale  that  yotx  mast  necesearily^lect  to  in- 
Toke  the  joriedlcticin  of  either  a  coarjt  of  la^ir  or  a  court  of 
equity  i<i  Aot  without  its  exeeptions,  and  these  exeepUons  have 
necessarily  beoome  more  apparent  sinee  the  eystem  of  equitable 
defenees  to  legal  claims  has  been  adopted. 

I  think  both  plena  must  be  sustained,  though  grounded  mainly 
en  the  same  Cuts.  Judgment  for  defbndant. 


aUARf £B  8ES8iO!ifl. 


(In  the  Qasri«r  Betricmi  lor  the  Connty  of  dfin,  his  Honor  Jopoi  Hyanu, 

ClwlriDan.) 

MoLkah,  Appellant  t.  MoLxAiVy  Bespondeot 

IbHMT^JuiUetiloiaim' their  Order ftir  Qtuukkiff  a  iSmmarp  CbwetoMwi  derAv 

On  the  ilrat  day  of  the  aeeilon,  the  appeOant'e  eonneel  relied  on  sad  proted  hie 
GSfe.  the  rBepoadeni  did  not  eppeer*  It  wm  not  koown  thet  be  bed 
emplojed  oounewL    Abd  the  Oourt  ordered  the  ronvfctioo  to  be  Knint«d. 

Oo  the  escood  daj,  oonntel  e^peered  ^V^  itated  be  bed  been  euplojped.  and  -wm 
taken  bjr  tnfprlee;  and  applied  te  have  tbe  order  of  tbe  Oonrt  dlecbaiBMl 
for  a  hiwlaf . 

MbU^  that  the  Ooort  bed  pove r  to  rerokA  the  order  Ibr  qnubiog  the  oonTicUon. 

On  the  9th  of  Deeember,  1862  (the  first  day  ef  the  aittings) 
fforton,  for  the  ajpprilant,  entered  an  appeal,  proved  his  ease, 
and  the  eonrietinn  was  ordiered  to  be  quashed.  No  one  appeared 
for  tbe  respondent. 

On  the  10th  of  Peeember  (the  second  day  of  the  sessioB)  Simt- 
ton  appeared,  and  stated  he  had  been  employed  as  counsel  by  the 
respondent,  and  then,  tor  the  first  time,  to  his  surprise,  learned 
that  the  appeal  had  been  heard  on  the  preceding  day,  and  moved 
the  Court  to  discharge  the  order  for  quashing  tbe  conficticii,  and 
for  a  rehearing. 

Borton^  contra,  stated  he  was  not  aware  Mr.  Stanton  had  been 
retained,  but  otjected  that  the  case'  could  not  be  heard  agaln^  nor 
could  the  Court  grant  %  new  trial. 

HooHps,  County  Judge,  Chairman. — ^Wlth  reference  to  this 
appeal,  and  the  application  of  the  respondent's  counsel  for  the 
Court  to  discharge  its  order  for  quashing  the  conriction,  I  think 
the  authorities  cited  open  the  way  for  our  doing  so ;  but  it  must 
sot  be  understood  as  in  the  nature  of  a  new  trial,  for,  had  a  jury 
decided  this  case.  I  doubt  tbe  authority  qf  this  Court  to  disturb  the 
verdict. 

Assuming  that  all  the  respondenCs  counsel  has  stated  to  the 
Court  to  be  true,  as  explaining  the  cause  of  the  respondent's  not 
appearing  yesterday,  and  its  not  appearing  to  be  doubted  on  the 
opposite  side,  I  M»\  the  oase  r«P!9rted  in  2  Salk.,  ^4  and  606. 
as  digested  in  Arch.  Q.  S.  practice,  289  and  290,  (St.  Andrew 
Solbom  T.  Clement  Danes)  to  be  very  similar  to  this  case  to 
establish  the  piinpiple,  and  should  gotem  us  in  the  present 
^pplicntion. 

It  4s  there  said,  *<  TJie  Justices  may  alter  their  indgments  et 
any  time  during  the  same  session ;  irhere,  upon  hearing  an  appeal 
against  ^n  order  for  removal,  the  respondents  not  appearing,  the 
order  was  quikshed ;  bi|t  aftcrfvrde,  dni^ng  t)ie  same  session,  the 
respondents  were  let  in  to  tiy  the  appeal,  on  payment  of  costs ;  and 
upon  the  trial  the  order  was  confirmed.  All  these  orders  being 
removed  by  cerlibrurt,  it  was  moved  in  one  of  the  Soperior  Qour^ 
to  quash  the  latter  oHer  of  session,  by  which  the  order  of  removal 
was  oonfirmed  on  the  ground  that  the  sessions  having  once  made 
the  order  for  quashing  the  order  for  removal,  could  not  aflepvards 
inske  anotfier  order  to  confirm  it ;  but  the  Ooort  above  denied 
this,  and  said  the  sesdons  baa  authority  to  alter  their  Judgments 
St  any  time  during  the  same  sessfons^" 

The  order  of  this  Court,  thef'efore,  paaeed  .yeH«rdi^,  ^ould 
be  cancelled  upon  pftyment  of  c^ats. 

This  power  ought  to  be,  as  su^^gested  in  Diekenaon  .Q.  B.  prac- 
tice 984,  «« to  be  ezercieed  with!  delicacy  and  discretion.^'  I  have 
known  it  onoe.  In  the  spirit  of  oarty,  to  have  b^en  attempted  to 
reverse  the  dedaion  of  about  th  rty  magistrates  of  the  Courtby  n 
Ixeeh  Moasaioa  of  io^tioei  the  s  at  ^NTt  nOar  moat  of  the  tblxty 


had  gone  to  their  homes ;  but  ell  such  instances  will  be  discour- 
aged.   This  application  does  not  bear  that  complexion. 
In  this  determination  the  Court  are  unnnimons. 

Per  CUT, — Order  cancelled  on  payment  oncosts. 


In  the  Matter  of  Appeal  between  Robbbt  Nkl,  AppeUanty  and 

JottH  Sblxa,  Respondent. 

Appeal  fratu  a  iShomaary  CbnefeMon  in  a  earn  *fM<  crimiMl^JUeefnistMee  MeC. 
neeeuarf  cm  a  prdimikarf  tup  (epfet  the  flburt  jurimUetient 

AmMal  a«lnet  a  enmmarT  conTletion  Jbr  breeeb  of  a  bj>1aw  of  tbe  Oorpomtioa 
of  etj  Tbomea.  Ibr  eelliog  eplrltoone  Uqimn  vHtliont  lieenee.    Tbe  appellant 

SftVe  ttotke  of  appeel  in  dne  time,  but  entend  into  no  reeognlsanee  to  prOi*ecute 
la  eppeel  wltb  elkfCt;  nor  did  be  aftenriuila  give  notice  Ufore  tbe  littfnge  of 
tb«  Sewfone,  of  tbe  abandonment  of  bie  appeal,  nnder  See.  4  of  Oon.  Stat,  of 
v.  C,  pege  964. 
Bdd,  reepondent  antitled  to  eoeii. 

Sorton,  counsel  for  respondent,  put  in  a  notice  of  appeal,  served 
upon  his  clients,  which  Sianttm,  for  tappellant,  admitted  was 
served,  but  contended  that  the  Court  could  not  make  any  order, 
as  they  had  no  Jurisdiction,  inasmuch  as  the  appellant  had  not 
entered  into  a  recognisance  to  prosecute  his  appeal  with  effect,  and 
cited  Dickenson,  <).  S.  689.  Hex  v.  Ox/ordekire,  1  M.  &  8.,  446. 
Rex  V.  Kmff*9  Langley^  Safk.  605.  Rex  v.  Lineolnehite^  8  B.  &  C, 
648;  7  U.  C.  L.  J.,  psge  6,  and  Arch.  Q.  8.  practice,  280,  and 
Con.  Stat,  of  U.  C,  114,  section  1. 

H17GHB8,  County  Judge,  Chairman. — ^There  can  be  no  question 
whatever,  that  in  order  to  give  the  Court  jurisdiction,  or  the  parties 
a  loeue  etandi  in  the  Court,  the  preliminaries  required  by  law  must 
be  entered  in^. 

It  is  to  be  observed,  however,  that  the  preliminary  steps 
required  by  the  statute  respecting  appeals  in  cases  of  summary 
conriction  before  Justices  pf  the  Peace,  in  oases  not  amounting  to 
crimes,  (Con.  Stat,  of  U.  C,  96)S)  are  different  firom  those  required 
by  the  Con.  Stat  of  Canada,  page  1804,  in  cases  of  summary 
convictions  under  the  criminal  acts;  for,  in  the  latter  it  is  neces- 
sary for  the  appellant,  in  all  casef  where  the  party  thinks  himself 
aggrieved  by  the  conviction  or  decision,  and  wivhes  to  appeal  to 
the  Sessions,  within  three  days  after  the  conviction,  and  seven 
days  before  the  Sessions,  to  give  to  the  other  party  notice  In 
writing  of  his  intejitlon  to  appeal,  and  either  to  remain  in  custody 
until  the  Sessions,  or  enter  into  a  recognisance  wich  two  sufficient 
Buretiee,  before  a  Justice  of  the  Peace,  conditioned  to  appear  at 
the  Sessions  and  try  the  appeal. 

Under  the  first  named  statute,  the  reeognlsanee  is  not,  in  all 
cases,  necessary.  Jx  Is  appUcabte  only  to  cases  where  the 
convicted  party  is  in  custody  or  on  bait. 

This  case  is  admitted  not  to  be  for  bi;e^,ob  of  any  criminal  law, 
but  for  seiting  iiqupr  without  license,  contrary  to  a  mupicipal  by- 
law, and  that  tbe'appellant  was  neither  in  custody'  n6r  on  ball. 
I  therefore  think  tbe  notice  of  appeal  was  all  that  ira^  necessary, 
and  that  a  recognisance  was  unnecessary,  and  that  tbe  respondent 
is  entitled  to  ask  for  costs,  because  the  appellant  did  not  give 
notice  to  the  respondenti  under  the  4tb  sec.  of  the  act  first  alluded 
to,  of  the  appeal  being  abandocd.  Bex  v.  Jueiicee  of  BeeeTt^  4  Bar. 
and  Aid.,  276,  phews  that  under  80  ^eo.  §,  csj>.  48,  sec.  26,  no 
notijse  of  appeal  was  necessary,  bat  nierely  a  recogbisance.  Here 
the  notice  of  appeal  was  necessary,  and  not  tbe  recognisance. 

In  an  analogous  esse  to  the  present,  in  this  Court,  of  Barclay^ 
appellant  v.  ^orr,  respondent,  at  the  June  Quarter  Sesdons,  1861, 
the  counsel  for  this  appellant  contended  that  a  recognisance  was 
not  necessary  under  the  statute'  first  referred  to,  and  the  Court 
thought  with  him*  and  so  decided.  This  c6nriction  must  be 
affinned. 

Per  eiir.-^udgment  for  respondent,  with  coats. 


Tb  thecaeaof  an  appeal  aftalnot  a  poor  tmte.  nnlees  tbe  appeal  ie  entertd.  the 
Betadone  cannat  otder  ibe  apj^aat  to  pav  tbe  ooiai  irblchUe  notlee  maf  bava 
oeeasloeed  to  tbe  nepondeDte,  In  preparing  to  leelst  tbe  appeal,  for  It  Ie  not 
<*  hmrd  and  detenetteetV  Diokenaoo  ^  8.  669.  In  JRfx  t.  Jwdacet  ^f  J&eea,  8 
T.  R.  U&  It  wea  determined  that  tbe  Oonrt  of  Qovter  fletelone  bate  no  antborl^ 
to  award  eoeta  nnder  17  Ueo.  Il.eb.38,  e.4,  nnliee  an  appeel  hae been  **nderedmid 
determtMeir^fM  tbe  determinatlun  of  tbe  eppeel  |e  a  eondition  precedent  to 
tbvbr  power  to  gi^e  eoete.  The  dedlriota,  boweVW,  in  the  IbivgoInK  ciSi,  Mens  to 
^va  tarM  upon  the  neeewity  of  entering  Into  a  reoognlsaaos  under  the 
parttealer  eIraunitaBowaad  ststote^  to  whioh  aUukm  Is  msda 
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In  thf  Matter  of  Appeal  between  John  Psbbxit,  Appellant,  and 

JuBx  KUL,  Respondent. 


Under  Master  and  ApprantieaiP  Act  n 
pajriMBtof 


StaL  Ui  CL,  e^p.  7ft. 
haa  no  Jnriadlction  to  avaid  tba 


The  reflp<nident  was  a  minor,  and  by  indentures,  was  apprentieed 
for  a  term  of  three  years,  nnezptred,  to  the  appellant,  and  was  to 
get  $85  the  first  year,  and  increased  wages  afterwards.  No  time 
was  fixed  for  the  payment  of  wages.  The  appellant  gave  np  his 
business  for  a  short  time— -abandoned  himself  to  habits  of  intem* 
pemnoe — and  afterwards  resumed  his  business,  but  did  not  pay  the 
wages  due  to  respondent  up  to  the  time  of  the  respondent  leaving 
him,  which  was  during  the  currency,  and  not  at  the  end  of  the 
first  yeiir.     He  had  served  9}  months  only. 

The  respondent  complaineid  before  the  Mayor  of  St.  Thomas, 
who  ordered  the  master  to  pay  wages,  with  costs,  under  the 
master  and  servants  act.     (Con.  Stat.  U.  C,  cap.  76). 

The  master  appealed  to  the  Quarter  Sessions. 

Horton^  for  appellant,  objected,  1.  That  the  respondent  being 
a  minor,  oonid  not  sne  in  his  own  name,  excepting  in  the  Division 
Conrt,  and  if  any  proceeding  were  adopted,  either  at  common 
law  or  otherwise,  except  in  the  Division*  Court,  it  should  have  been 
in  the  name  of  the  father,  and  cited  Fgnu  t.  /bx,  11  U.  C.  Q  B 
612. 

2.  That  the  respondent  is  an  apprentice,  bound  by  Indentores, 
and  that  a  magistrate  has  no  jurisdiction  in  a  matter  of  wages 
between  a  master  and  hia  apprentieed  and  referred  to  9th  sec  Can. 
Stat,  of  U.  C,  cap.  76. 

8.  That  there  are  no  wages  dne  nntil  the  end  of  the  first  year, 
and  that  the  indentures  could  not  be  cancelled  without  the  consent 
of  the  father. 

Stanton^  for  respondent,  contended,  1.  That,  under  the  master 
and  servants  act,  and  the  master  and  apprentices'  act,  the 
magistrate  had  the  right  to  award  a  sum  for  not  providing  the 
apprentice  with  provisions. 

2.  That,  under  the  master  and  servants  act,  the  conviction  can 
be  sustained,  because  the  agreement  existing  was  cancelled,  and  a 
new  agreement  made.  The  respondent  had  been  discharged,  and 
the  relation  of  master  and  servant  subsisted. 

JTortoa,  contra,  cited  Rtx  v.  InhabitanU  of  EdengaU^  21  E.  C. 
L,  R.,  168;  also,  i^v.  tnkabiUmU  of  Sl  Margarti9  Lynm^  18 
£.  C.  L.  R.,  108 ;  Rez  v.  InkabiianU  of  Combr$^  8  Bar.  &  Cr.,  82, 
16  E.  C.  L.,  166;  In  r§  Joyce  and  AngUm^  19  U.  C.  Q.  B.,  197; 
Rtgina  v.  RobtrU^  11  tJ.  C  Q.  B.,  621 ;  and  coDtended  there 
were  no  wages  dne  until  the  end*  of  the  yter,  and  respondent 
could  make  no  agreement  without  the  consent  of  his  father. 

The  Court  decided  that  the  relation  of  master  and  servant  did 
not  subsist  between  the  parties;  and  the  magistrate  had  no 
jurisdiction  to  order  payment  of  wages,  as  between  a  master  and 
an  apprentice ;  and  that  respondent,  being  an  apprentice,  and  not 
a  servant,  the  conviction  was  bad. 

Per  e»r.— Conviction  quashed. 


LOWER    CANADA    REPORTS. 


SUPERIOR  COURT.— MONTREAL. 


(jnroM  the  Lower  Omada  ReporU.) 


BonOMUET,  R  A&.,  TS.  LuiOLIT. 

97  the  OonaolMatad  BtfttntM  of  L.  C,  chap.  87,  aao.  8,  Kb  maetad  that  the  8npa- 
rior  Ooart  of  L.O.,  oraay  Jqd«a  thawof,  may  ordar  any  p«rao«  arnatad  far 
dabt  to  bo  diaebaifad  from  coatodj,  on  aatlafiieloiy  proof  *'  tluU  tha  oanaa  of 
actum  aroM  in  a  lorelg;n  roantry.** 

Btid  .*— That  ft>r  Um  purpoaaa  of  thia  act  Xafland  mnot  ho  conaMand  to  ho  a 
IbroigB  onvBtry ;  and  that  tho  daftadant  anaalod  in  Lowar  Ohnada.  tw  a  daht 
oontraetrd  for  goods  pnrehaaad  fai  lEaglaad,  for  whieh  ha  had  acerpted  billa  of 
ozrhanKo  drawn  upon  Mm  at  hia  then  plaea  of  bnalnMa  at  Toronto,  bat  made 
payable  at  a  bank  in  Kniclaiid,  mnat  bo  diwhaiied.  and  thoeoptefoiiaahadaot- 
withatandms  a  dladoawo  of  evident  fraud  in  the  afldavit 

Judgment  rendered  the  26th  Febmary,  1868. 
Monk,  J. — In  this  cause  a  writ  of  eamae  end  respondendum  was 
Iseaed  against  the  defendant,  formerly  of  Toronto,  in  Upper 
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Canada,  now  described  as  of  the  city  of  Montreal,  for  a  debt 
(£1078.  8t.  lOd)  for  goods  purchased  by  the  defendant  from  the 
platntifls  in  England,  for  which  the  defendant  had  accepted  Inlla 
drawn  on  Mm  at  Toronto,  and  made  payable  at  a  Bank  in  England. 
A  motion  has  been  made  to  qnaah  the  otipiat  on  sereral  gronnda, 
bat  the  only  ground  which  haa  attraeted  the  atteatimK  of  tha 
Court,  is  one  founded  upon  the  proTindal  statute,  which  enacts  aa 
follovrs:  "  The  Court  or  any  Jndge  of  the  Conrt  whence  any  pro- 
"  cess  has  Issued  to  arrest  any  person,  may,  either  in  term  or  in 
vacation,  order  such  person  to  be  discharged  out  of  custody,  if  it 
is  made  to  appear,  on  summary  petition  and  eatiafisctory  \mnl, 
either  that  tne  defendant  is  a  priest  or  a  mlniater  of  any  religioaB 
"  denomination,  or  is  of  the  age  of  serenty  years  or  upwarda,  or  ia 
"  a  female,  or  that  the  cmue  of  acfioft  aroee  m  afoni^  eomOry,  dx. 
(ConsoL  Stot  L.  C,  Chap.  87,  sect  8,  p.  810.) 

The  affidavit  discloses  with  minnteness  and  precision  one  of  tiie 
grossest  cases  of  fraud,  and  on  a  scale  quite  annsnal,  and  ia  in 
every  respect  complete ;  the  difficulty  arises  aa  to  whether  under 
the  clause  of  the  statute  England  is  to  be  considered  a  **  foiqgn 
country."  It  was  held  in  a  recent  case,  (See  6  L.  C.  Jnrtat.  p.  31SL) 
by  the  senior  Judge  of  this  Court,  that  under  thia  statute,  Barfaa- 
does  must  be  helato  be  a  foreign  eonntry,  and  this  dedsion 
rendered  after  much  deliberation.  Wheti  the  qdestion  n 
I  strongly  dissented  from  the  oondusion  arrived  at;  nor  do  I  aee 
how  England  can  be  held  to  be  a  foreign  ooontnr,  whan  tha 
imperial  parliament  can  pass  laws  reaching  to  CanafM,  and  when 
our  supreme  resort  is  appeal  to  Her  Majesty  in  Her  Privy  CoonciL 
Under  tlie  dreamatancee  wliidi  connect  ua  with  the  mother  ouontry 
our  merchanta,  in  trading  with  England,  cannot  snrely  be  suiyused 
to  be  tradiuff  with  foreigners.  It  was  urged  that  ondcr  um  act 
for  the  proof  of  foreign  judgmanta  and  deereea  (ConsoL  Stai.  of  L. 
C,  chap.  90,  sect  1.)  a  foreign  iodgment  waa  thermn  declared  to 
be  one  "  not  obtained  in  eitM*  Upper  or  Lower  Canada,'*  and  the 
declaration  was  intelligible  for  the  nnrpoees  of  that  act  I  do  not 
however  think  that  in  this  case,  Entnand  can  be  held  to  be  a 
/wys  Hranger^  but  the  matter  must  be  neld  to  be  one  of  very  con- 
siderable doubt  and  I  therefore  consider  it  more  prudent  to  foDow 
the  judgment  rendered  by  the  learned  jndge  referred  to,  although 
in  this  case,  I  do  so  with  much  regret  and  hesitation,  considering 
the  atrocity  of  the  fraud  diadoeed  in  the  affidavit 

Judgment,  quashing 
RoberUon,  A,  and  Wi,  for  pldntifb. 
Devlint  for  defendant 


PRIVY  COUNCIL. 

ObaUT  v.  TbS  EtHA  IlfSUKAHOI  COVPAHT. 
Maarim  Jhmrgiiei    CbmtmeCioa  ^f  AUb]^  Wbrronf y— Asa-^ptfoN. 


Ald,thatthowordaloaPolkjof  laawaaea  daaarihlng  tha 
now  lying  m  Talt't  Dock,  Xootrral,  aad  faiteoded  to  navitate  the  St.  La 
and  lakea  fimn  Hamilton  to  Qoebee,  prtodpally  aa  «  fM«ht  boat,  and  to  ha 
laid  ay  Ihr  wintar  to  a  plaea  appvbVMl  or  ^  th«  OMipaay.  who  «ltt  wit  he  llaUi 


Ibr  asploalon  by  ateaai  or  gunpowder,"  did  not  amnoat  ta  a  vartantjr  that  tha 
Teaael  thcmld  be  naad  aa  daaeribed,  bat  mere  matter  of  daoerfptioo  tnanatarial 
to  tha  ilak.  (Joly  6, 1861.) 

This  was  an  appeal  to  the  Privy  Council  from  the  dedsion  of  the 
Court  of  Queen's  liench  in  Lower  Canada.  The  &cts  of  the  ease 
sufficiently  appear  in  the  judgment,  which  was  read  by  Lord 
Eingsdown.    It  was  as  follows. 

On  the  SOth  July.  18^8,  the  appellant  effiscted  an  insurance  with 
the  respondents  on  Uie  steam4x>at  **  Malahoff,"  by  which  the  Com- 
pany engaged  to  assure  the  appellant  against  loss  by  fire  to  the 
steamboat  for  twelve  months  to  the  extent  of  £1,000. 

The  policy  of  insurance  described  the  "  Malakoff  "  **  aa  now  lying 
in  Tait'iB  Dock,  Montreal,  and  intended  to  navUnte  the  8t  Lawrence 
and  lakes  from  Hamilton  to  Quebec,  principafly  as  a  freight  boat 
sad  to  be  laid  up  for  winter  in  a  place  iqiproved  of  by  the  Conpaay, 
who  wUl  not  be  liable  for  exfrfomon  either  by  steam  or  gunpowder." 

The  steam-boat  never  left  Taif  a  Wharf,  and  was  burnt  there  csi 
the  26tb  June,  1869. 

An  action  waa  brought  by  the  appe&ant  In  the  Superior  Court  of 
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Lower  Canada  to  recover  damages  upon  the  policy.    The  case  was 
tried  by  a  Jury,  and  a  verdict  found  for  the  plaintifi. 

An  apphcation  by  way  of  motion  was  made  to  the  court  by  the 
defendants  on  the  20th  Febraary,  1860,  that  judgment  non  obsianie 
ver€du3i9  might  be  entered  for  the  defendants,  and  that  the  plaintiff's 
action  might  be  dismissed  with  costs. 

On  the  Slst  March,  1860,  the  Superior  Ck>«rt  made  an  order  to 
that  eflbd  ^ 

The  plaintiff  i^pealed  against  the  order  to  the  Court  of  Queen's 
Bench  m  Lower  Canada,  when  it  was  affirmed,  the  Chief  Justice 
dissenting  from  the  majority  of  the  Judges. 

The  case  now  oomes  before  us  on  appeal  to  Her  Majesty  in 
Council  from  these  several  orders.  The  judgments  in  the  courts 
below  proceeded  on  the  CTOund  that  the  words  which  we  have  read 
from  the  policy  contained  a  warranty  that  the  steam-boat  should 
navigate  the  Bt.  Lawrence  and  the  Isikes  in  the  manner  there  des- 
cribe ;  and  ihat>  as  in  fact  she  never  left  Tait's  Dock,  the  policy 
became  void. 

It  was  contended  before  us,  in  a  very  able  argument,  that  the 
words  referred  to  contained  no  w»rranty ;  but  that  if  they  did  the 
warranty  extended  only  to  this^-that  an  intention  to  employ  the 
ship  in  the  manner  described  was  bon4fid$  entertained  by  the  in- 
sured when  the  policy  was  effected. 

It  was  Argued  that  this  would  be  the  meaning  of  the  words  if 
they  were  merely  representations,  according  to  several  authorities 
cited ;  and  it  was  argued  that  ^ough  the  effect  of  a  warranty  was 
very  different  from  that  of  a  representation,  the  meaning  of  the 
words  used  must  be  the  same^  whether  they  were  found  in  or  out 
of  the  policy. 

Their  Ijordahips  are  of  opinion  that  the  question  depends 
entirely  on  the  meaning  to  be  attached  to  these  words.  If  they 
import  an  agreement  that  the  ship  shall  navigate  in  the  manner 
described  in  the  policy— 4hen  being  an  engagement  contained  in 
the  policy^-they  miist  oe  considered  as  a  warranty,  and  the  eng^age- 
ment  not  having  been  performed,  whether  the  engagement  was 
material  or  not  material,  the  insurers  are  discharged 

But  their  Lordships  think  that  this  is  not  the  true  meaning  of 
the  words  used.  They  consider  that  the  clause  in  question  amounts 
only  to  this :  The  assured  says,  my  ship  is  now  lying  in  Tait's 
Dock;  I  mean  to  remove  her  for  the  purpose  of  navigation  in  the 
manner  described,  and  if  I  do  the  policy  shall  still  l>e  m  force ;  but 
in  that  case  I  engage  to  lay  her  up  in  winter  in  a  place  to  be  ap- 
proved of  by  the  Company. 

This  construction,  which  implies  no  contract  to  navigate,  seems 
to  their  Lordships  the  natural  meaning  of  the  words  used,  and  im- 
putes a  reasonable  intention  to  the  parties  to  the  Policy. 

Thei^  Lordships  must,  therefore,  advise  Her  Majesty  to  reverse 
the  judgments  complained  of,  and  to  direct  that  the  defendant's 
motion  be  dismissed,  and  that  the  appellant's  costs  of  the  motion 
in  the  Superior  Court,  and  of  the  appeal  to  the  Queen's  Bench,  and 
of  the  appeal  to  Her  Majesty  in  Council,  be  paid  to  him  by  the 
respondents. 

It  is  unnecessary  to  pronounce  any  decisisn  on  a  point  raised  in 
the  argument,  viz..  that  it  is  not  competent  to  a  defendant  in  a  suit 
to  make  a  motion  for  judgment  non  obstante  veredicto.  Such  appears 
to  be  the  rule  in  England,  but  the  practice  in  jury  trials  in  Lowe? 
Canada  differs  in  many  and  important  respects  from  that  which 
prevails  in  this  country.  Their  Lordships  are  always  indisposed 
to  interfere  with  the  judgment  of  a  colomal  court  on  a  question  of 
its  forms  and  practice. 

It  appears  tnat,  besides  the  motion  of  which  we  are  now  dispos- 
ing, two  other  motions  were  made  by  the  respondents  in  the 
Superior  Court,  one  in  arrest  of  judgment,  and  the  other  for  a  new 
trial.  Neither  of  these  motions  is  TOfore  us,  and  we  do  not  express 
any  opinion  upon  them,  or  intend  to  affect  the  rights  either  of  the 
appellant  or  respondents  in  respect  of  them.  They  will  stand  in 
the  same  situation  as  if  the  Queen's  Bench  had  made  the  order 
upon  this  motion,  which  we  think  that  it  ought  to  have  made.  To 
prevent  any  misconstruction  upon  this  point,  which,  however,  we 
do  not  think  likely,  we  shall  advise  Her  Majesty  to  add  to  the 
order  which  we  have  already  suggested,  a  declaration  '*  that  this 
order  is  not  Intended  in  any  manner  to  prec^udice  the  rights  either 
of  the  appellant  or  respondents  with  respect  to  any  other  proceed- 
ings which  have  taken  place,  or  may  take  place  in  the  cause." 

.    Appeal  allowed. 


JUDQ£'8  CHAMBfiRa 


C^UXOKSHANk    t.    Moss. 

To  iflKM «zwntion an  thaasiD*  day  Ibat  «mta  src  tas«d,  is  aa  »\m»  ef  Urn 

proofidare  of  the  oQort,  and  th*  ooft«  of  tQch  an  ocKeeuUon  wars  Qcdiro4  to 
M  retum«d. 

This  was  au  application  to  set  aside  the  writ  of  jS.  /a.,  and  all 
subsequent  proceedings. 

Clare  for  the  plaintiff ;  Jaa^ee  for  tha  defendant 

The  circumstances  of  the  case  were  as  follows: — Thf  plaintiff 
having  made  an.  order  of  WiUiama,  J.  a  rule  of  court,  taxed  bis 
costs,  and  forthwith,  qn  the  aame  day,  issued  execution.  On  the 
same  day,  and  before  the  execution  had  been  levied,  the  defendant 
tendered  to  the  plaintiff's  attorney  tha  amount  of  tha  master's  alio- 
cator,  which  was,  however,  refused.  A  levy  was  subsequently 
made,  and  thereupon  the  defendant  paid  the  Mnount  under  pirotast, 
and  made  the  present  application. 

Jamea  contended  that  the  defendant  wasentit'ed  to  the  whole  of 
the  day  on  which  the  master  had  given  his  allocatur,  and  cited 
Ptrkine  v.  The  National  Asmrgnee  Company,  29  L.  T.  Rep.  65. 

Wii4i*Ba*  J-t  having  taken  time  to  oonsider,  made  an  order  that 
the  writ  otfi./a.,  and  all  subsequent  proceedings,  should  be  set 
aside,  on  the  ground  that  they  were  an  abuse  of  the  practice  of 
the  court ;  that  the  money  paid  to  the  sheriff  should  be  retomed, 
and  that  the  plaintiff  should  paj  the  ooata  of  and  occasioned  by  the 
application. 

UNITED    STATES     AEPORTS. 

8UPREM1S  COURT  OF  KfiW  TO&K. 


jnmm  ike  Immme  L$0«A  OterMr. 


Hatni  v.  Powns. 


Oongrow  hM  power  nnder  the  QoostitutlontD  declare  treMury  notes*  leg^  tender 
In  pejment  of  all  debts. 

JoHMSTOH,  J. — The  tender  by  the  defendant  of  the  legal  tender 
notes,  in  satisfaction  of  the  plaintiff^s  demand,  was  valid,  and  they 
should  have  been  received  by  the  latter,  unless  it  shall  be  fonu<l 
upon  examination,  that  his  objection,  that  the  act  of  Congress 
under  which  such  notes  were  issued  and  declared  to  be  a  legal 
tender  is  unconstitutional,  was  tenable. 

The  act  in  question,  which  was  approved  February  25,  1862, 
amongst  other  provisions,  declared  that  these  notes,  when  issued. 
**  shall  also  be  lawful  money  and  a  legal  tender  in  payment  of  all 
debts,  public  and  private,  except  duties  on  imports  and  interest  as 
aforesaid." 

Any  law  made  by  the  Congress  in  the  United  States,  in  pursuance 
of  the  Constitution,  and  duly  approved,  **tbe  supreme  law  of  the 
land,  and  the  Judges  of  every  State  Pball  be  bound  thereby,  any- 
thing in  the  Constitution  or  laws  of  any  State  to  the  contrary 
notwithstanding."  (Constitution,  Art  6.)  Unless,  therefore,  it 
can  be  shown  that  the  act  of  Congress  in  question  is  not  in  pur- 
suance of  the  Conptitution,  it  is  the  supreme  law  of  the  land,  and 
the  tender  was  valid  and  must  be  held  to  satisfy  and  discharge  the 
demand  created  by  the  deposit. 

The  General  Government  possessing  all  the  essential  attributps 
of  a  national  sovereignity,  and  the  Legislature  being  the  branch 
thereof  invested  with  paramount  authority,  the  presumption  is 
unquestionably  in  favor  of  the  validity  of  any  and  all  of  its  acts, 
and  it  lies  primarily  with  the  party  objecting  to  show  that  any 
particular  act  is  in  derogation  of  the  Constitution.  This,  however, 
is  of  little  consequence  where  the  standard  is  a  written  organic 
law,  which  may  always  be  appealed  to,  and  must  determine  in  all 
cases  where  the  authority  to  enact  is  seriously  challenged. 

In  considering  the  question  thus  presented,  it  must  be  admitted 
in  the  outset  that  the  Government  of  the  United  States  is  limited 
in  its  powers  and  authority,  to  the  exercise  of  those  conferred  by 
the  organic  law,  in  which  it  has  its  being,  and  that  all  powers  not 
delegated  to  it  by  the  Constitution,  nor  prohibited  by  it  to  the 
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States,  are  reetorred  to  the  States  respectiTely  or  to  the  people 
thereof. 

Bat  it  by  no  means  follows  from  this,  that  it  oan  take  nothing 
bj  implioation,  like  a  special  and  inferior  tribunal  created  by 
statute.  It  is  still  a  national  sovereignty,  and  within  the  just 
scope  and  measure  of  the  powers  with  which  it  has  been  endowed, 
is  as  supreme  and  potent  in  its  authority  as  any  other  human 
government.  And  in  passing  upon  the  question  of  the  con- 
stitutionality of  any  law  of  Congress,  this  important  consideration 
is  not  to  be  lost  sight  of. 

The  object  which  the  ft*amers  of  the  Constitution  and  the  people 
who  ratified  and  adopted  it  as  the  organic  law  of  this  National 
Qovemment  had  in  View,  is  dearly  and  plainly  expressed  in  the 
preamble.  It  was  amongst  other  things  to  **  establish  justice, 
insure  domestic  tranquility,  provide  for  the  common  defence  and 
general  welfare,  and  to  secore  the  blessings  of  liberty  to  ourselves 
and  oar  posterity." 

To  secure  the  attainment  of  these  cardinal  ends  of  all  govern- 
ment, the  powers  deemed  necessary  or  essential  thereto  were 
enumerated  and  conferred  under  separate  and  distinct  general 
heads ;  each  of  which  necessarily  comprehends  and  embraces,  as 
it  was  intended,  all  the  subordinate  and  auzilHary  powers  necessary 
or  incident  to  the  supremacy  of  such  general  head  of  power.  And 
hence,  in  section  eight,  after  specifying  the  several  powers  which 
Congress  shall  have,  in  sub-division  seventeen,  the  power  Is  in  ex- 
press terms  given  **  to  make  all  laws  which  shall  be  necessary  and 
proper,  for  carrying  into  execution  the  foregoing  powers,  and  all 
other  powers  vested  by  this  Constitution  in  the  Government  of  the 
United  States,  or  in  any  department  or  officer  thereof."  Here  is 
a  plain  and  unambiguous  test  in  the  text  of  the  Constitution  itself, 
if  the  rule  prescribed  by  the  statute  is  not  within  the  plain  letter 
or  evident  soope  of  the  power  enumerated.  The  question  then  is 
whether  the  law  is  necessary  or  proper  for  carrying  into  execution 
all  or  either  of  the  enumerated  and  granted  powers.  If  it  is 
either  necessary  or  proper  without  being  absolutely  necessary,  the 
statute  is  valid  and  becomes  the  supreme  law  of  the  land,  binding 
upon  the  judges  of  every  State. 

But  to  come  more  directly  to  the  statute  in  question :  has  Con- 
gress the  power  within  the  letter  or  evident  meaning  of  either  of 
the  enumerated  powers  conferred,  to  declare  these  treasury  notes 
lawful  money ;  and  make  them  a  legal  tender  in  payment  of  all 
debts,  public  and  private  ? — Among  the  powers  enumerated  and 
expressly  conferred,  are  these :  to  lay  and  collect  taxes,  duties, 
imposts  and  excises  to  pay  the  debts  and  provide  for  the  common 
defence  and  general  welfare  of  the  United  States  ;  to  borrcw  money 
on  the  cridit  of  the  United  States  ;  to  regulate  commerce  with 
foreign  nations  and  among  the  several  States,  and  with  the  Indian 
tribes ;  to  coin  money  and  regulate  the  value  thereof  and  of  foreign 
coin  ;  to  provide  for  the  punishment  of  counterfeiting  the  securities 
and  current  coin  of  the  United  States ;  to  declare  war ,  to  raise 
and  support  armies  ;  to  provide  and  maintain  a  navy. 

Unless  the  power  to  declare  these  notes  lawful  money  is  furly 
embraced  in  the  terras  of  the  power  **  to  coin  money  and  regulate 
the  value  thereof,"  it  must  be  conceded  that  it  is  not  within  the 
express  letter  of  any  of  the  powers  enumerated. 

It  is  perfectly  obvious  upon  looking  into  the  various  provisions 
of  the  Constitution  that  it  was  the  intention  to  place  the  entire 
power  of  creating  money,  and  determining  and  regulating  its  value 
for  the  whole  country  in  the  General  Government;  and  hence  it 
is  forbidden  to  the  several  States  by  section  10  to  **ooin  money, 
emit  bills  of  credit,  or  make  anything  but  gold  and  silver  coin  a 
tender  in  payment  of  debts."  Money  is  the  medium  of  exchange 
— the  standard  or  representative  of  all  commercial  values.  It  is 
that  which  men  receive  in  exchange  and  in  satisfaction  of  labor 
and  its  various  products  ;  and  whether  it  is  intrinsically  valuable 
or  otherwise,  it  Is  the  standard  of  values  by  which  alone  they  are 
all  measured.  In  all  civilised  governments  it  consists  of  coin, 
of  gold,  silver  and  copper,  and  of  bank  bills,  or  bills  of  credit, 
issued  by  the  authority  of  such  government. 

Gold  and  silver  are  not  naturally  money,  any  more  than  any 
other  metal  product  or  fabric.  They  are  made  so  by  law  only 
when  manufactured  into  pieces  of  coin  of  prescribed  weight  and 
fineness,  and  stamped  with  the  requisite  inscriptions  and  devices. 


These  metals  are  by  eommon  consent  better  adapted  for  me  m 
money  than  any  other  yet  discovered,  but  they  become  money  by 
the  force  and  operation  of  law  alone. 

It  is  conceded,  as  I  understand  the  argument,  that  the  pow 
**  to  coin  money  and  regulate  the  value  thereof,"  is  a  power  giT« 
to  Congress  to  enact  snitable  laws  on  the  snbjeet  of  the  cnrrent* 
money  of  the  country.  But  it  is  insisted  that  the  power  ii  linited 
to  tha  enactment  of  laws  for  the  minting  or  fabrication  of  gold  tod 
silver  only  into  money,  and  the  regulation  and  Tslne  of  mosey  of 
that  description.  This  might  be  so  if  the  language  employed  hid 
been,  **  to  coin  gold  and  silver  into  money  and  regulate  the  niM 
thereof."  But  the  terms  used  are  '*  coin  money,  and  regelate  tbi 
value  thereof"  In  order,  therefore,  to  place  this  restrittioii,  it 
must  be  made  to  appear  not  only  that  **  to  ooin"  signifies  thipisK 
and  stamping  metals  exclusively,  but  also  that  the  term  "  noney" 
in  its  ordinary  popular  signification,  at  the  time  the  Gonstitetin 
was  framed  and  adopted,  meant  gold  and  ailver  coin  and  nothiBg 
else. 

But  neither  of  these  propositions  is  true.  By  looking  isto  laj 
dictionary  it  will  be  seen  that '« to  ooin,"  means  not  ooly  to  shtpe 
and  stamp,  or  mint  metals,  but  to  make  or  fabricate  other  tbiegs 
as  well.  And  we  cannot  but  know  from  the  history  of  the  tines, 
that  at  the  adoption  of  the  Constitution,  neither  in  this  eoootry 
nor  in  any  other  civilised  country,  did  the  money  in  nse  eeoiistof 
gold  and  silver  exclusively.  It  consisted  then,  aj  it  has  ever  niiWi 
and  probably  ever  will,  in  gold  and  lilver,  and  in  paper  rcprMeBt- 
ing  gold  and  stiver  in  the  shape  of  bank  bills,  or  bills  of  eredit. 

The  power  is,  in  my  judgment,  most  clearly,  to  make  Im 
prescribing  what  the  money  of  the  country  shall  be,  and  thenloe 
of  the  money  thus  created  by  such  laws.  If  it  was  intended  to 
restrict  the  exercise  of  this  power  to  enactments  on  the  ssbjeetof 
gold  and  silver  only,  we  should  naturally  expect  that  Bome  terns 
would  have  been  chosen  clearly  expressing  such  limitations. 

The  framers  of  the  Constitution  certainly  must  be  snppoted  to 
have  known  something  of  what  is  termed  the  evils  of  paper  money, 
and  if  it  was  intended  to  exclude  the  creation  of  that  spedeeoi 
money  from  the  power  of  Congress,  nothing  is  more  rationil  w 
national  than  that  something  of  the  kind  should  have  been  m 
in  clear  and  explicit  terms. 

If  "  to  coin"  is  to  be  restricted  In  its  definition  to  worknpon 
metals,  it  applies  to  other  metals  as  well  as  gold  and  n\nr,  tod 
proves  too  much  for  the  argument.  It  is  not  claimed  that  It  was 
the  design  to  have  any  other  species  of  metal  created  money  by 
law  ;  and  as  neither  gold  nor  silver  is  mentioned  as  the  Bubstance 
to  be  coined,  I  think  it  must  be  held,  that  the  power  granted  ii 
simply  to  determine  by  law  what  the  money  of  the  country  sbtu 
consist  of  and  to  regulate  its  standard  value. 

Considerable  stress  is  laid  upon  the  debates  in  the  ConTentioB 
in  which  the  Constitution  was  framed,  but  I  think  it  far  safer  to 
look  carefully  at  the  Constitution  as  it  was  adopted,  and  endeavor 
to  construe  it  according  to  its  evident  and  natural  import.  Iti| 
by  no  meaos  certain  that  these  debates  may  not  rather  m\Af»A 
than  enlighten  the  judicial  mind. 

The  framers  of  the  Constitution  were  but  the  agents  of  the  peopI«. 
to  prepare  it  for  their  acceptance  or  rejection,  and  if  we  could 
certain  that  we  have  arrived  at  the  exact  meaning  of  ^^*  "J*"^ 
we  might  still  doubt  whether  the  people,  when  they  ratified  m 
accepted  it,  did  not  give  it  a  broader  and  more  generous  interpre- 
tation. .  ^J 

We  can  only  arrive  at  their  intention  with  any  degree  <>' c^"""^ 
by  attending  carefully  to  the  ideas  expressed.  I  can  have  ^^'^^^ 
that  should  any  other  metal,  or  combination  of  metals,  be 
covered,  which,  in  the  judgment  of  Congress,  was  n®'*.®*^'*!'"',", 
and  suitable  for  use  as  money  than  gold  or  silver,  It  might  by  ^^ 
make  such  metal  or  combination  money,  and  prohibit  the  n 
gold  and  silver  as  money.  _| 

And  I  have  as  little  doubt  that  Congress  has,  under  this  f^^ 
head  of  power,  to  make  laws  on  Uie  subject  of  the  money  o  ^^ 
country,  ample  authority  to  declare  and  make  by  law  these  pro  ^^ 
of  the  Government,  money  and  a  legal  tender  in  Pi^"? *?  JLr«. 
debts  whatever.  This  seems  to  me  a  fair  and  reasonable  ^^^^^^ 
tation  of  the  instrument  in  view  of  the  subject  of  ^^f^^'^i 
nature  and  functions  of  the  body  upon  which  it  wM  coBforf***' 
the  purposes  for  which  it  was  thus  conferred. 
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The  interpr«tAtio&  oontended  for  in  behalf  of  tho  plaintiff,  so  far 
from  being  tfirict  and  rigid,  as  is  claimed,  would,  as  it  seems  to  me, 
be  ezoeediDgly  loose  and  coigectural  in  its  very  oarrownes  and 
povertj  of  apprehension.  -It  is  an  authoiity  to  make  a  supreme 
law  and  not  a  mere  employment  to  bestow  labor  upon  metals,  as 
it  would  seem  to  be  regarded. 

It  most  be  admitted  that  no  power  is  in  express  terms  anywhere 
giTen  in  the  Constitotion  to  Congress,  to  make  anything  a  legal 
tender  in  payment  of  debts  publto  or  priTate.  The  States  are  pro- 
hibited from  making  anything  but  gold  and  silver  such  legal  tender. 
But  Congress  is  neither  prohibited  from  making  a  law  upon  the 
subject,  nor  expressly  authorized  to  enact  one.  If  a  direct  and 
explicit  aothority  is  needed,  it  has  no  power  whatever  to  make 
gold  or  silver  even,  or  bullion,  or  bank  notes,  or  bills  of  credit, 
such  legal  tender.  This  power,  if  it  exists  in  Congress  at  all,  is 
lodged  there  as  a  necessary  and  proper  incident  only,  to  the  full 
and  perfect  exercise  of  some  power  expressly  granted  in  the  instru- 
ment. And  the  statute  in  this  regard,  must  find  its  warrant  and 
aaactioD  in  the  fact  of  its  necessity  or  propriety  as  an  auxilliary 
to  the  legitimate  exercise  of  some  one  or  more  of  the  enumerated 
and  granted  powers. 

But  there  is,  I  think,  no  serious  difficulty  in  respect  to  the  ex- 
istence of  this  power  in  Congress,  to  provide  that  a  legal  tender 
may  be  made  in  payment,  and  satisfaction  of  all  debts  exi»ting 
witbio  the  jurisdiction  of  the  Government  whether  public  or  private. 

The  only  controversy  which  can  seriously  arise,  as  it  seems  to 
me,  must  be  in  regard  to  what  shall  be  made  the  legal  tender.  It 
is  a  power  which  Congress  has  unifurmly  exercised,  and  is  clearly 
an  incident  to  the  power  to  regulate  commerce.  Contracting  and 
paying  debts  are  strictly  part  and  parcel  of  commerce.  And  under 
no  eiviiised  government  can  its  commercial  business  be  regulated, 
without  some  apecific  provision  of  law,  in  regard  to  paying, 
satisfying  and  discharging  all  debts  and  obligations,  not  only  to 
the  Qovernment,  but  between  individuals.  The  power  to  regulate 
commerce  includes  the  power  to  make  laws  for  everything  which 
belongs  to  commerce,  a  material  part  of  whic  -.  is  the  contracting 
and  the  payment  and  final  discharge  of  the  debts  created  thereby. 

It  is  claimed,  however,  on  behalf  of  the  plaintiff,  that  conceding 
to  Congress  the  power  to  provide  by  law  for  a  legal  tender,  in 
payment  and  satisfaction  of  debts,  it  is  limited  in  the  exercise  of 
such  power  by  the  Constitution,  to  making  gold  and  silver  coin 
only  such  tender.  It  is  admitted  that  no  such  restriction  is  to  be 
found  in  the  language  of  the  Constitution,  but  it  is  claimed  to  be 
irresistibly  inferable  from  the  provision  prohibiting  the  States  from 
making  anything  else  a  legal  tender.  This  proposition  is  wholly 
untenable.  To  say,  as  matter  of  judicial  conetruotion,  that  a 
limitation  and  restriction  upon  the  power  of  and  inferior,  by  a 
superior,  implies  the  same  limitation  and  restriction  •  upon  the 
power  of  the  superior,  would  be  in  the  last  degree  nawnrrantable, 
within  any  known  rule  of  construction.  The  mere  statement  of 
such  a  proposition  is  its  sufficient  refutation.  Another  argument 
is  sought  to  be  derived  against  the  existence  of  the  power  to  make 
paper  of  this  description  a  legal  tender,  from  what  is  claimed  to 
have  been  the  uniform  practice  of  the  Government,  from  the 
beginning,  to  make  nothing  but  gold  and  aiiver  eoin  snob  legal 
tender. 

This,  if  it  had  been  the  uniform  practice,  would  be  in  no  respect 
concluHive,  though  it  would  not  be  entirely  without  force  as  an 
argument.  For  it  is  well  understood  that  the  General  Government 
has  many  powers  which  it  has  never  called  into  existence,  the 
occasion  for  their  proper  exercise  having  never  as  yet  arisen. 

But  the  fact  is  otherwise.  The  Government  has  not  only  issued 
paper  of  this  description  from  the  beginning,  whenever  the  public 
exigencies  required  it,  but  has  generally  provided  by  law  that  it 
ahould  be  receivable  in  payment  of  all  public  dues.  And  it  was 
held  to  be  a  lawful  tender  in  payment  of  such  dues  by  Judge  Story, 
in  Thorndik§  v.  The  UniUd  States,  2  Mason,  1. 

It  is  said,  in  answer  to  this,  that  Government  may  properly 
make  such  regulations  in  regard  to  its  own  debts  as  it  chooses, 
and  that  it  would  not  follow  that  it  could  make  such  notes  a  lawful 
tender  between  individuals,  if  it  could  in  discharge  of  its  own  dues. 

But  this  is  no  answer.  The  question  is  not  what  the  Government 
may  do  by  contract  between  its  agents  and  other  individuals,  but 
what  rule  it  may  prescribe  as  a  public  and  general  law. 


If  Congress  has  no  power  to  pass  a  law  making  them  a  legal 
tender,  any  such  law  would  be  void  and  they  could  not  be  lawfblly 
tendered  in  satisfaction  of  a  debt,  even  to  the  Government.  But 
if  Congress  has  the  power  to  make  them  a  lawful  tender  in  pay- 
ment of  any  debt,  it  may  unquestionably  make  them  snch  in  payment 
of  all  debts. 

The  decision,  therefore,  necessarily  affirms  the  power  of  Congress 
to  make  a  valid  law  authorising  the  tender  in  qaestion. 

A  debt  between  individuals  is  no  more  sacred  or  removed  from 
the  reach  of  the  power  of  Government  than  one  from  an  individual 
to  the  Government.  The  question  is,  has  Congress  the  power  to 
provide  by  law  that  they  shall  be  a  legal  tender  in  payment  of  any 
debt  ? 

It  is  thus  seen  that  Congress  has,  in  repeated  instances,  exercised 
this  very  power,  not  to  the  same  extent  or  in  the  same  degree, 
perhaps,  but  identical  in  kiiid,  whenever  in  its  judgment  the 
necessities  or  the  inconvenience  of  the  country  required  it.  The 
power  is  olearlj,  in  my  judgment  is  one  of  the  attributes  of 
governmental  sovereignty,  and  may  be  exercised  whenever  it  is 
deemed  necessary  or  proper  by  the  sovereign  authority.  And 
were  ii  even  true  and  made  lawful  money,  I  have  no  doubt  they 
could  still  be  made  a  legal  tender.  Congress  having  the  power  to 
provide  for  a  tender,  in  satisfaction  of  a  debt,  has  necessarily  the 
right  to  declare  what  the  tender  shall  consist  of.  It  is  not  a 
question  of  policy  or  expediency  merely,  but  of  power. — Of  the 
expediency  and  propriety  of  the  measure.  Congress  is  the  sole  and 
exclusive  judge.  If  it  has  the  power  to  mNke  such  a  law,  its 
judgment  as  to  the  necessity  or  propriety  of  it  at  the  present  time, 
is  conclusive.  The  Courts  have  no  right  to  question  it,  except  to 
determine  the  existenoe  of  the  power. 

It  is  also  claimed  that  the  act  is  invalid  on  the  ground  that  it 
impairs  the  obligation  of  contracts  by  compelling  £e  creditor  to 
receive  something  lees  valuable  tiban  gold  or  silver  coin  in  payment 
of  his  lawful  demands  against  his  debtors. 

It  cannot  be  denied  that  it  doeA  in  one  sense  and  to  a  material 
extent  impair  the  obligation  of  contracts  in  the  particular  above 
stated.  But  it  Is  not  invalid  for  that  reason.  The  power  to  pass 
laws  to  impair  the  obligations  of  contracts  is  prohibited  to  the 
States  only  which  can  pass  no  law  impairing  directly  or  indirectly 
the  obligations  of  any  contract.  There  is  no  snch  limitation  upon 
the  power  of  Congress.  The  argument  that  the  one  implies  the 
other  has  already  been  answered.  The  same  effect  may,  however, 
be  produced  by  regulating  the  value  of  coin,  which,  it  is  admitted 
may  properly  be  made  a  legal  tender.  Instances  are  not  wanting 
in  our  own  Legislatare  of  changing  by  law,  the  existing  standard 
or  degree  of  fineness  of  our  coin,  and  laws  making  foreign  coin, 
a  legal  tender  have  been  repealed.  Congress  has  also  enacted 
general  brankrupt  laws,  which,  to  a  still  greater  degree,  affect  the 
obligation  of  contracts,  destroying  entirely  their  obligatory  force, 
without  the  consent  of  the  creditor.  Such  acts  have  been  held 
constitutional  by  the  Supreme  Court  of  the  United  States  and  by 
State  Courts.  In  the  matter  of  Edward  Kleim  How.  U.  S.  R, 
277;  opinion  of  Mr.  Justice  Catron;  M'Cormic  v.  Pickering ^  4 
Coms.,  276 ;  Kinsler  v.  Kohaiu^  6  Hill,  817 ;  Sacket  v.  Androis, 
id.  827. 

I  do  not,  however,  rely  upon  these  decisions  as  controlling  in 
the  present  case.  The  power  to  enact  a  general  brankrupt  law, 
so  manifestly  includes  in  it  the  power  to  impair  the  obligations  of 
contracts  brought  within  the  operation  of  the  law,  that  there 
scarcely  seems  room  for  two  opinions  on  the  subject. 

There  is,  however,  authority  for  the  proposition,  that  where 
the  subject  of  the  enactment  is  clearly  within  the  granted  powers 
the  fact  that  it  incidentally  impairs  the  obligation  of  contracts 
furni&hes  no  valid  ground  of  objection  that  the  aot  is  unconstitn- 
tionaL 

The  grant  of  the  power  to  make  all  laws  which  shall  be  necessary 
or  proper  for  carrying  into  execution  **  The  foregoing  power  and 
all  other  powers  vested  by  this  Constitution  in  the  government  of 
the  United  States,  or  in  any  department  or  officer  thereof,"  is  an 
expre:*s  and  not  an  implied  grant.  It  carries  with  it,  aud  includes 
in  it,  all  legitimate  incidents  and  consequences  of  the  laws  thus 
made  of  necessity.     It  would  be  a  strange  and  unwarrantable 
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proposition  that  a  law  cUarly  witlun  tha  Utter  and  spirit  of  an 
•zprasi  power,  sbould  bo  held  invalid  and  naooaititntional,  morelj 
beoause  in  its  operation  it  affeoted  some  particular  right  or  intareat 
iigurionsly. 

But  while  I  am  aUe  to  find  ample  anthoritj  in  the  grant  of 
power  to  regulate  commerce,  for  making  the  notes  in  qnostion 
a  legal  tender,  I  do  not  intend  by  any  means  to  rest  my  opinion 
upon  that  head  of  power  exolnsively.  We  must  of  necessity  take 
Jadicial  notice  of  the  alarming  and  critical  condition  of  the 
QoTemment  and  of  the  country.  We  cannot,  if  we  would  ignore 
the  fact  that  armed  rebellion,  by  open  and  flagrant  Tiolence,  is 
seeking  the  overthrow  of  the  OoTernment,  menacing  its  complete 
and  total  destruction.  Nor  that  the  Government  thus  assailed,  in 
order  to  persenre  its  existence  and  restore  its  rightful  authority, 
is  compelled  to  raise  and  support  powerfVil  armies  and  supply 
them  with  munitions  of  war,  to  provide  and  maintain  a  navy  of  a 
magnitude  wholly  unprecedented  In  our  history  Involving  an  ex- 
penditure probably  of  millions  of  dollars  dally.  To  meet  this  ex- 
traordinary demand,  the  ordinary  means  of  the  Government,  and 
Indeed,  the  ordinary  currency  of  the  whole  country,  is  entirely 
inadequate.  The  Government  must,  therefore,  not  only  borrow 
but  must  create,  as  far  as  practicable,  an  additional  currency,  to 
meet  Its  urgent  and  Immediate  necessities.  The  right  to  borrow 
necessarily  includes  in  it  the  right  to  promise  to  pay.  But  in 
order  to  barrow  to  advantage,  or  indeed  to  borrow  at  all,  its 
promises  must  necessarily  have  credit,  and  should  have  the  highest 
credit  which  the  Goverment  Is  able^o  confer  upon  them.  If,  in 
the  judgment  of  Congress,  It  was  either  necessary  or  proper  to 
enhancetheoreditof  these  Goverment  promises,  to  make  them  a 
legal  tender  In  payment  of  private  as  well  as  public  debts,  it  had, 
unquestionable,  as  I  think,  the  right  so  to  do,  and  even  to  declare 
them  lawfWl  money.  It  wanld  be  but  the  making  of  a  law,  neces- 
sary and  proper  for  carrying  fairly  and  reasonably  Into  execution 
scfvaral  of  the  powera  expressly  gtantad. 

That  this  was  the  object  and  purpose  Congress  had  in  view,  is 
evident  not  only  from  the  debatte  when  the  act  was  under  oon- 
sideration  before  that  body,  but  also  from  the  application  of  the 
Seoretary  of  the  Treasury  to  it  to  insert  snoh  a  provisian  in  the 
act. 

Amongst  other  reasons  assigned  by  that  officer  to  Congress  In 
fhvour  of  this  act  he  says,  **  But  unfortunately  there  are  some 
persons  and  some  institutions  which  refuse  to  receive  and  pay 
them,  and  whose  action  tends  not  merely  to  the  unnecessary 
depreciations  in  business  against  those  who  in  this  matter  give 
a  candid  support  to  the  Government,  and  In  favor  of  those  who  dio 
not."  But  we  can  see  plainly,  aside  from  this,  that  it  was  a  means 
well  adapted  to  the  accomplishment  of  the  purpose,  and  therefore 
entirely  legitimate.  And  this  brings  this  feature  of  the  law  within 
the  express  words  of  the  grant  of  power  '*  to  make  all  laws  which 
shall  be  necessary  or  proper  for  carrying  into  execution  the  fore- 
going power." 

I  have  no  hesitation,  therefore.  In  pronouncing  this  provision 
of  the  act  in  question  perfectly  in  accordance  with  the  plain  letter, 
intent  and  spirit  of  the  Constitution. 

I  have  come  to  the  conclusion  upon  what  has  seemed  to  my 
mind  the  plain  and  necessary  construction  of  the  organio  law,  as 
it  stands  written  by  its  framers,  and  without  calling  to  aid  the 
consideration  of  those  ultimale  and  extreme  powers  which  every 
government,  having  the  right  to  an  existence  and  a  place  among 
the  nations  of  the  earth,  may  of  necessity  employ  as  a  means  of 
self-preservation  when  assailed  by  a  public  enemy  with  flagrant 
Tiolence,  and  thus  involved  in  actual  war.  No  one  doubts,  I  sup- 
pose, that  any  government  thus  situated  may  rightftilly.  If  need  be. 
by  any  suitable  means,  call  to  its  aid  and  service  the  might  of 
every  arm  and  the  use  of  every  dollar  of  the  property  of  each  and 
every  subject  and  citisen  within  its  jurisdiction.  These  are, 
however  consadaratioas  which  it  is  wholly  unneoessary  to  press 
into  this  case. 

The  defendant  is  therefore  entitled  to  judgment  upon  the  foots 
presented  by  the  ease. 

Judge  E.  D.  Smith  concurred  in  a  separate  opinion,  reaching  the 
same  result,  and  the  other  judge  concurred  in  the  above  opinion. 


ArUeltd  eltrh-^  Under  age — Father  not  party  to  the  oriideM— 

Effea  thereof. 

To  TBI  Editobs  or  thb  Law  JoitinaZn 

London,  July  28, 1863. 
GnrTLnnN, — Could  yoa  iofonn  ne,  throngh  the  pagei  of 
your  valaabla  periodical, whether  a  fother  is  a  necessary  party 
to  artioles  of  clerkship,  where  the  aon  it  living  with  the  father 
and  under  age,  to  enable  him  to  pasa  hit  axaminatioa  and  ba 
admitted  as  an  attorney  T 

And  oblige  jours  truly. 

Law  Stvdiht. 


[Where  an  artieled  elerk  ie  a  minor,  the  fother  is  t  iiee» 
sary  party  merely  for  the  protection  of  the  attorney  to  whoa 
the  minor  is  articled,  beoaaee  the  minor  himself  is  iDoapsblfl 
of  making  a  binding  engagement  of  the  kind.  Bat  wbsre  the 
minor,  without  his  father  being  a  party  to  the  articles  of  clerk- 
sbipt  foithfoUy  serves  his  term  of  probation,  ratifies  the  articlee 
when  lie  oomes  of  age,  and  Is  of  age  at  the  time  ef  his  appli- 
oation  for  admission,  and  is  in  other  respeots  qoslified  for 
examination  and  admissiont  we  apprehend  that  the  foct  of  bis 
father  not  having  been  a  partj  to  the  eontraet  of  asrviee  si  the 
time  it  was  entered  into,  will  not  be  an  objeetion  on  the  psrt 
of  the  Law  Sooiety.-^Ens.  L.  J.] 


Artided  Clerke^JrOcles  expiring  wUhin  fourteen  dojfi  of 

tertH    'Rewiedy* 

To  THB  Editobs  or  n»  Law  JotraifAL. 

Gkntliii air,— Profidng  by  your  suggestion  in  the  Jotnuol 
for  this  month  my  remarks  shall  be  brief  and  qaestioss  iew. 

By  cap.  35,  Con.  Stot.  U.  0.,  persons  applying  for  sdmisiioQ 

as  attorneys  are  required,  at  least  fourteen  days  next  before 

the  first  day  of  the  Term  in  which  they  seek  admissioQ.  to 

deposit  with  the  Secretory  of  the  Law  Society  their  oontrset 

of  service,  and  an  affidavit  of  the  execution  thereof  and  doe 

service  thereunder,  &o.    Now,  I  see  that  the  practics  in 

England,  as  per  Arobbold's  Praetioe,  page  40,  is  to  deposit 

those  papers  in  the  proper  oflice  within  the  first  fourteen  dtys 

of  the  Term,  thereby  preventing  in  many  oases  a  loss  of  three 

months  to  the  student.    My  articles  expire  ton  days  prior  to 

the  first  day  of  Michaelmas  Term  of  this  year.     Qt^ery-^^^ 

my  examination  be  prooeeded  with  in  Michaelmas  upon  the 

papers  being  filed  fourteen  days  before  the  first  dsj  of 

Term,  with  an  affidavit  of  due  service  thereunder  op  to  that 

time,  and  that  four  days  thereafter  the  full  term  of  &▼«  7^^ 

would  be  completed  ;  or  ooold  I  in  any  other  way  obtain  sd- 

mission  during  that  Term  T    Or  if  not,  oould  my  examiaatios 

be  made  during  that  Term,  and  my  admission  daring  tbe 

following  Term  ? 

Law  Studikt. 


[In  re  MacQaehen,  7  U.  C.  L,  J.  147,  is  apparently  conclueif* 
against  the  right  of  our  correspondent,  under  the  lew  tf  " 
stands,  to  obtain  admission  during  Michaelmas  Term,  bat 
upon  inquiry  we  learn  from  the  Treaaarer  of  the  Lew  Sooie»J 


186S.] 


LAW    JOURNAL. 


S28 


■H 


Ihal  the  Benoheiv  bsve  ooutft  to  tba  ooBola«ioB,  in  lb«  oMe  of 
students  whose  articles  expire  within  fourteen  days  of  a  par- 
ticular Term,  to  allow  the  student  at  least  fourteen  dajs  before 
the  Term  to  leave  with  the  Beoretarj  of  the  Law  Sooietj :~ 

1.  His  eontraot  of  eenrioe ; 

2.  Any  assin^nment  thereof; 

3.  An  affidavit  of  the  execotion  thereof; 

4.  A  certificate  of  bis  having'  attended  the  sitting  of  the 
eourt  or  courts  daring  two  Terms ; 

5.  And  a  special  affidavit  showing  that  bis  artidee  not 
expired— that  they  will  expire  within  fourteen  days  before 
Term — and  of  service  daring  so  much  of  the  term  as  expired. 

And  then  to  undergo  his  examination  d€  bent  eue,  and  afker- 
wards  on  the  first  day  of  Term  to  file  a  further  affidavit  showing 
the  expiry  of  the  articles  and  service  thereander  for  remain- 
der of  the  term»  and  so  gaia  admission  withont  the  lose  of 
three  months. 

This  will  be  good  news  to  oar  correspondent  and  others  in 
like  oiroumstanoes.  The  Benchers  deserve  great  credit  for 
the  deoire  which  they  have  thos  evinced  of  aecaring  deserving 
yoong  men,  who  can  ili.aibrd  any  loss,  againat  the  loes  of  a 
Term. — Ens.  L.  J.] 


MONTHLY     REP 


k  RTORY 


EX.  a 


(X)MMON  LAW. 


OaxeoKT  T.  GoETAjr. 


C&venaiU^Vemke  of  ehatUU^^Judgmmt  agttbM  a/tnOor, 

In  an  action  of  covenant  upon  a  demise  of  Usacb  works,  end 
articles,  matters,  and  things,  mentioned  in  the  indentare  which  the 
lessee  was  antfaorited  to  replace,  the  declaration  alleged  that  in 
case  a  yaloatlon  at  the  end  of  the  term,  should  exceed  a  certidn 
sum,  it  was  agreed  thai  the  lessor,  his  heirs,  execotors,  adminia- 
trators,  or  sbs&bs,  sKoiM  pay  the  difference ;  that  during  the  term 
the  lessor  died,  having  by  bis  will  aiMpointed  the  defendant  bis 
exeentor,  and  having  devised  ^  several  reversions  in  the  demised 
premises  and  articles,  matters  and  things  to  the  defendant,  and 
that  the  defendant  had  not  paid  the  amoant  of  the  said  diflference 
between  the  value  d^c,  of  ^  s^d  arUdes^  matters  and  things. 
The  jory  having  found  for  the  plaintiff. 

^«^(iipon  error  assigned  on  the  record)  that  the  covenant  did 
not  run  with  the  land,  and  that  the  judgment  ought  to  be  against 
the  defendant  aS  executor, — as  to  damages  and  CMta  4m  bomis  iftfa- 
iorit  it  «t  mm,— as  to  costa  dt 

EX.C. 

Bhenff—InierpUftdtr  usfttf ,  aeoeotctM$  of  by  exteuHon  endUor — 

RaiipfiohOHk 

The  acesplaiice  by  an  execution  creditor  of  an  interpleader  Issae, 
is  not  a  ratmcation  of  an  itlepd  seizure  by  the  sheriff,  where  the 
sheriff  under  a  fi,  fa.  npon  a  judgment  obtained  by  the  defendant 
f^^mnsl  J.,  seiaad  the  plaintiSff'a  geodsy  aad  the  Mudant,  who, 
except  by  delivering  the  writ  to  the  sheriff,  had  not  InfesrliBied 
before  the  seizure  accepted  on  interpleader  issne. 

Itwaa  Mf  intan  actkm  for  treapass,  that  he  was  not  resp<xiathle. 


WoouuHv  V.  Wbiobv. 


C.  C.  R.  Rao  V.  EnWAxn  Houux. 

JPteadinff — Mi^jomder  of  cowvU    SUctum, 

An  indictment  contained  two  coontSk  the  first  embeailenent  as 
servant,  the  second  for  larceny  as  baUee.  At  the  close  of  the  case 
for  the  prosecution,  it  was  ob^ted  that  the  indictment  was  bad 
for  mi^oinder  of  ooant^  aad  that  the  cooK  had  ao  power  to  aUow 


the  counsel  for  the  prosecution,  to  elect  on  which  oonnt  he  would 
proceed.    The  conrt  overmled  the  objection,  and  the  counsel  for 
the  prosecutaoB  havine  elected  to  proceed  npoft  the  second  coast, 
theprisoner  was  convicted. 
JMd,  that  the  oonvictSon  amat  be  affirmed. 

EX.  Hunsoir  v.  Maloolx. 

Mortgage — lU-cofweyaM^—Ordtr  for  delivery  up  of  deeda — Attach- 

.  ment  for  non  performanee. 
When  there  has  been  an  assignment  of  a  mortgage  and  a  re-con- 
veyance to  mortffsgor,  and  wen  a  re-mortgwj^  to  the  same 
mortgag^ee,  upon  me  usual  order  on  redemption  for  delivering^  up 
of  deeds  relating  to  the  title  of  the  mortgaged  property,  the  original 
mortgage  and  re-conveyance,  as  they  form  links  m  the  title,  ought 
to  be  delivered  up. 


EX. 


Stdcklxt  t.  Bailxv. 


OotUraet-^  Warranty — Evidence — Letter— JRepretentation* 

Though,  where  parties  have  communicated  entirely  by  letter,  so 
that  their  contract  most  be  wholly  in  writing,  the  construction  of 
it  is  for  the  court ;  yet  where  it  is  not  so,  as  in  the  case  of  sale, 
where  the  parties  or,  their  sgents  have  had  interviews  and  oral 
communications,  and  have  seen  the  subject  of  the  contract  together, 
the  whole  matter  must  be  for  the  jury ;  and  evidence  of  oral 
communication  to  the  plaintiff,  to  the  effect  that  if  he  desired  to  be 
satisfied  as  to  latent  unsoundness,  he  must  have  the  article  examined. 

£[eld,  admissible,  as  tending  to  show  that  the  statement  as  to 
soundness  in  the  letters  were  not  part  of  the  contrac;^,  but  that  they 
were  matters  of  mere  representation. 

QiKsrtf,  whether  at  the  sale  of  a  ship,  a  warranty  not  mentioned 
in  the  bill  of  sale  can  be  set  up. 


POOLB  Y.  WflRCOliaB. 


C.P. 

Coeti'-'  Verdict — Improper  wtatfiment  to  jury. 

The  Jury  at  a  trial  of  a  cause,  have  no  right  in  estimating  damage 
to  take  mto  their  consideration  what  amount  will  carry  costs ;  and 
if  it  appears  they  were  thereby  influenced  in  their  finding,  it  is 
ground  for  granting  a  new  trial. 


Takvaco  akd  othxrs  v.  Lucas  and  othxbs. 


9H9ppiitff vncmmienm  ^^MvtfcWf 
m^flmeney  of  a  fuitHom  for  jury, 

A  contract  was  noade  in  London  by  which  the  plaintiffe  sold  to 
the  defendants  a  cargo  of  wheat,  40s.  per  quarter,  free  on  board  at 
Lagangrog,  and  including  freight  and  manrance  to  any  safe  port  in 
the  United  Kingdom.  The  wheat  was  to  be  shipped  in  a  particular 
class  of  vessel,  and  payment  to  be  by  cash  in  London,  in  exchange 
for  shipping  documents.  The  plaintifis  havine  obtained  in  market 
a  cargo  afloat  aoswerinr  the  reqtdremettts  of  &e  contract^  tendered 
to  the  defendants  the  shipping  dooumente,  and  a  previsiona!  invoice 
whk^,  foUowiag  the  bill  of  ladiae,  stated  the  cargo  to  be  1,800 
<luarters  at  00a.  jM,6S5  less  IHegM  at  lOs.  9d.  per  Quarter,  £1,001 
IOsl  The  policy  of  assurance  tendered  as  one  of  the  shipping 
documents,  was  on  the  cargo  of  1,850  qaarters,  Talued  at  £9,000. 
The  defendants  refused  the  tender  and  defended  an  action  for  the 
contract^  on  the  groond  that  the  policy  tendered  was  of  unsufficient 
amount. 

ifeU,  that  it  waa  a  qacetioli  for  the  fory,  whether  the  policy 
tendered  was  a  efaippkig  docwnsnt,  within  the  «*•— **g^  of  the 
eontraot 

■■  -  I    .1.       I     ■     !*■      I    mi  I  I         I  Hi 

XiAWsotf  V.  0earasB. 

Shipping — Ckmier  party-^Demurraae  <  JMoy  on  loading  tJteyylar 
term  for  loading'-'Cuttom  of  omery  or  wkarf-^JiaionabU  tarm 
— JUabtUtyto  chariered 

Where  a  sliip  had  been  chartered  to  proceed  to  n  eertaia  dock 
and  there  take  and  load  in  the  customary  manner  from  agents  of 
the  charterer,  a  fidl  afad  complete  cargo  of  the  coal  of  a  particnlar 
eoUiery ,  to  be  loaded  io,  rcgnlar  Uxm,  md  it  bmag  fo vu  as  a  foot 
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that  this  meant  the  *'  tarn"  on  which  the  reeael  should  arrire  and 
be  ready  to  receive  cargo,  not  merely  the  "  tarn"  aocordinff  to  the 
cnetom  of  the  colliery,  (it  not  being  a  known  and  eetaoUahed 
costom.) 

MM,  that  the  charterer  was  liable  for  demurrage  during  a  delay 
in  loading,  caused  by  the  ship  not  being  able  to  receive  her  cargo, 
when  reaidy  to  do  so  not  in  the  order  in  which  according  to  3ie 
custom  of  the  colliery,  she  was  allowed  to  be  loaded. 


EX.  SOOTT  V.  SiTMoca. 

JUght  of  &eHon — Arnault  commUted  abroad — Foreign  juriadieiion. 

An  action  lies  in  this  country  for  an  assault  and  battery  com- 
mitted in  a  foreign  land  by  one  British  subject  upon  another, 
although  it  appears  that  it  is  a  matter  there  of  crimiual  cognisance. 

Qufere,  whether  it  would  be  so  if  it  also  appeared  that  it  was  not 
of  civil  cognizance,  and  that  no  claim  for  compensation  could  be 
supported  in  the  courts  of  i^  foreign  country. 


Shxkn  v.  Buhsted. 


EX. 

JSvidertee'^Froditleni  rtpruenUUicn — QuetUon  om  to  belief  or  repute. 

In  an  action  for  a  false  representation,  that  a  third  party  to  the 
best  of  his  knowledge,  was  responsible,  the  defendant  may  be  asked 
in  chief  whether  at  the  time  of  the  representation  he  believed  the 
debtor  to  be  in  good  credit,  and  otner  persons  rcsicting  in  the 
neighbourhood  may  be  asked  a  similar  question. 


WiLKS  V.  Hornby. 


EX. 

BiU  of  exchange — Pleading — Contideration — Failure  of-^FVauduUnt 
mierepreteniaiian — Aceommodation,  acceptance,  which  is — Diepuled 
aceounta. 

In  an  action  on  a  bill  of  exchange,  on  pleas  of  fraud  and  of  an 
accommodation  acceptance,  it  is  no  defence  that  the  bill  was  riven 
for  a  supposed  balance  of  account,  as  represented  by  the  plaintiff, 
but  whicn,  as  alleged  by  the  defendant,  did  not  exist  nor  was  really 
due. 


EX. 


Bbadwobth  y.  Foshaw. 


Pleading — Action  for  negligence — Proof— 'Praeiic^-^THal — 

Amendment. 

An  amendment  of  a  declaration  will  not  be  allowed  at  the  trial, 
where  in  a  case  of  tort  the  plaintiff  has  stated  one  cause  of  action, 
and  then,  his  evidence  fidung  to  sustain  it,  has  endeavoured  to 
raise  another  one. 


Pattison  v.  HAaaxB. 


Q.B. 

Costs — Thxation — Poilicy  of  assurance — IhUU  loss — Partud  loss^-^ 

Divisibility. 

Where,  upon  an  insurance  of  soods,  part  of  the  goods  is  lost  by 
perils  of  the  sea,  and  subsequenUy  the  remaining  part  is  lost  not 
Djrperils  of  the  sea,  the  issue  upon  the  plea  denying  the  loss  is 
divisible ;  and  the  plaintiff  oan  only  enter  a  verdict  in  respeot  of 
the  part  lost  by  perils  of  the  sea,  and  the  defendimt  may  enter  a 
yeroict  for  the  remainder. 


C.P. 


OrFoan  v.  Davibs  Aim  awotbzb. 


jRevocoHon  of  guarantee    Demurrm'. 

The  declaration  set  out  the  following  i^arantee :  "  In  considera- 
tion of  your  discounting  at  our  request  oills  of  exchange  for  D.  A 
Co.,  we  hereby  jointly  and  severely  guarantee,  for  the  space  of 
twelve  months,  the  due  payment  of  all  such  biUs  to  the  extent  of 
£600."  To  this  one  of  the  defendants  pleaded  tiiat,  after  makine 
the  said  guarantee  and  before  the  plaintiff  had  discounted  such 
bills  and  oefore  he  had  advanced  such  sums  of  monev,  the  defen- 
dant oountermanded  the  said  guarantee,  and  requested  the  plaintiff 
not  to  discount  such  bills  of  exchange  or  to  advance  such  sums  of 
money. 

Edd  on  demurrer,  that  the  defendant  had  a  right  to  revoke  the 
promise,  and  that  the  rights  of  the  parties  were  not  affsoted  either 


by  the  promise  for  twelve  months  or  by  thefisct  that  some  disooont 
had  been  made  and  repaid. 

RE  VI  EW8. 

Thi   Law  Maoazinb    akd    Law  Rivibw,  for  May,  1863. 
London :  Butterworths,  7  Fleet  Street,  Strand. 

Our  notice  of  this  Dumber  has  been  unavoidably  delayed. 
We  refer  to  the  number  with  pleasure. 

The  articles  are,  as  usual,  instmctive  and  well  written,  fix^ 
1.  Discipline  of  the  bar — a  paper  suggested  by  the  miMondoct 
of  Edwin  James  and  Digby  Seymour.  2.  The  righu,  ditabili- 
ties  and  usages  of  the  ancient  English  peasantry,  eontinoei 
3.  Accord  and  satisfaotion — a  brief  and  practioal  paper  oou 
important  branch  of  law.  4.  May's  Constitational  liistory  of 
England  reviewed.  5.  Administration  to  foreigners  dying  in 
England.  6.  Frederick  Carl  Von  Savigny — a  biography  of 
this  remarkrble  and  learned  man.  7.  Case  of  the  Alabama^ 
which  we  copy  entire.  8.  Lord  Maokenaio  on  Roman  liw. 
9.  Judicial  Statistics,  1861. 

The  subscription  to  the  Law  Magazine  and  Review  is  only 
208.  sterling  per  annum.  Its  cheapness,  combined  with  iu 
worth,  should  secure  for  the  publication  a  much  more  ex- 
tended support  than  it  poeseesee  in  Canada.  It  b  of  qm  not 
only  to  the  lawyer,  but  to  the  jurisconsult  and  the  legislator. 
The  artiolee  are  at  all  times  suggestive,  and  as  such  give  mueii 
pleasure  to  the  intelligent  reader.  The  reading  of  this  loaga- 
line  is  of  itself  a  great  relaxation  to  the  practical  Uwyer. 
His  mind,  while  relie? ed,  is  instructed.  In  a  word,  both  ple^ 
sure  and  profit  are  the  portions  of  those  who  habitaally  reid 
the  Law  Magaxine  and  Reyiew, 


APPOINTMENTS    TO    OFFICEi   AC. 

JUDQBS. 

TIm  Honorabto  ABCHTBALD  MoLBAN,  bt«  Chtof  JiiHIm  of  VfpetOaa^ 
to  b«  tbe  PiMddiiix  Jndgt  of  tin  OourC  of  Krror  and  AppHsl  in  Uppw  0^°*^-" 
the  room  and  atnad  of  the  Honomblo  8tr  Jobn  BeroiioT  JioMaioii,BMPM<>C*» 
d«c«awd.    (Gas»tt«d  July  26,  IS€&.) 

Tbe  Honorable  WILLIAM  HKNRT  DRAPBR,  OJB^  CUeT Jvttto  of  tteOotft 
ef  Obmmoa  P1«m  In  Upper  Otoada,  to  be  Chief  JnsUoe  of  Upper  Ouwda.  bm 
room  and  elaad  of  the  HononbU  Arohibakl  McLean,  nrig&ed.  (Gewttod,  JtfJ 

^be  Honormble  WTLLTAM  BUELL  RICHARDS,  one  of  bar  M^Mj^  Jf^^ 
of  tho  Ooort  f  Common  Pleas  In  Upper  Cbnada,  to  be  Chief  JnatlM  of  »•«& 
Oonrt  of  Common  Pleas  in  Upper  Canada,  in  the  room  and  alaad  afUMBMon*" 
William  Henry  Draper.  C.B.,  resigned.    (Gaietted  July  26,  IMS.)  ^  .  ^ 

The  Honorable  JOHN  WII.80N,  of  Ongoiide  Hall,  Barrbiter-atUy mmI Q.C^» 
be  one  of  her  Mi^ee^'s  Jnattces  of  the  Oonrt  of  Oommoo  Piaas  In  UyptrOtfM^ 
(Qaietted  July  26, 1863.) 

POLICE  MAOISTRATB. 

MARTIN  0*0 ARA.  Rmnlre,  BarrUter«trUw,  to  bo  Poliea  Mafflftrate  Ibrtt* 
City  of  Ottawa,  in  the  room  and  stead  of  John  B.  Lewis,  Baqolr^  TUipM' 
(Oaaetted  July  26, 1863.) 

CROWN  ATTORNBT. 
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ofW.  H.Tiem«yne,Biquir8^rsmoTwd.    (Qaaotted  July  »»,  1868.) 

NOTARIES  PUBLia 

8AMURL  BARKER,  of  the  City  of  London.  EkjuIto,  Bairi8tar«M>v>  to  te* 
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PETER  JOHNSON  BROWN,  of  Ineeraoll,  Baqulra,  AtCatMT«t4«ir,  to  M* 
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7.  Mondny^......  BteoHir'i  Oiwrt  Blti. 

8.  Toflidaj  M....  <i«arter  SeaiioDt  and  Oowity  Ooort  fllfetingg  in  «Mh  Gonntj. 
la.  BUNDAT  ....*  \Uk  atmiay  9jUr  VrinUv. 

1ft.  Taa«d*y  ~....  LmI  day  far  iftrrloe  Ibr  xock  and  P«al. 

ao.  SUNDAY 1«M  Amday  qAc  9Wii^. 

25.  Friday  ........  Itoolan  Ibr  York  an4  Peel. 

27.  SUNDAY Vttk  amdajf  afUr  TrMty, 


BUSINESS   NOTICE. 

Artoiu  UtdOML  ioVu  Propridain  qftkUIwarfMartrtquetUd  to  rememfter  Ad 
oIlMtrjMifiliMoaooiiirff  tevetemjrfa«4<Na«A«ndJ^  Jlenr«..Ankvft  tf  ^IniivA, 
JUton^y«,  AvHe, /or  coUaoMon;  aiirf  tAol onLy  a  fnmjptrtmiUanu  IctUmwm 
iavecotti, 

n  UwUhffrtai  rcZfliefonee  ihatihi  Frvpritktn  hant  micptedtkU^MirM;  drf  Mcy 
AoMWcnaaMpdMladaaateMnifr  (aenoftk  MaMla«iceflA<^€«rmi<«gMMei 
wMA  art  o<ry  Aeavy. 

jYoio  that  au  va^fithuu  qfUuJ&uimalUio  ^eneraSy  admittedfUwrnldnotU  un- 
fWuofioMc  to  espeef  Ma<  tite  iVo/BMiMi  end  O^lMrv  o/ttaOM^ 
Itttitrfaitfiw^  JwiTwd  qfaUmpitiff  thmuim  to  ftaimd/or  ttafr  aii6jer»<tom. 


SS9! 


SEPTEMBER.  1868. 

THE  LEADING  STATUTES  AS  TO  COSTS. 

At  oommoD  law  costs  were  not  reooverable  eo  nomin$ 

either  by  plaintiff  or  defendant.     Thej  were  generally  con- 

•  sidered  by  the  jury  and  estimated  in  the  amount  of  damages. 

If  the  verdict  was  for  defendant  plaintiff  was  amerced  to 

the  king  pro  /also  damore  (3  BI.  Com.  899.) 

The  statute  of  Oloucester,  6  Ed.  1,  o.  1,  passed  in  1278, 
in  substance  enacts,  that  the  demandant  shall  recover  da- 
mages in  certain  forms  of  action  iq>ecified,  and  that  the 
demandant  may  recover  against  the  tenant  the  costs  of  his 
writ  purchased,  together  widi  the  damages ;  and  that  the 
act  shall  hold  place  in  all  cftses  where  the  party  is  entitled 
to  reoovor  damages. 

Though  the  costs  of  ^  the  writ "  only  is  mentionad  in 
the  statute,  the  statute  has  been  held  to  extend  fee  aU  the 
costs  of  the  suit  without  reference  to  any  partioalar  scale 
of  taxation,  (2  Inst.  288,  Wttfaam  v.  fiiU,  2  Wils.  M.) 
Sut  where  the  damages  are  newly  given  by  a  statute  a«b- 
sequent  to  that  of  Gbucestcr  where  no  damages  were 
formerly  ncoveiable,  the  plaintiff  can  recover  no  costs 
unless  given  by  the  statute  which  gives  the  dasnagesi 
(Pitfdd's  case,  10  Go.  116  a;  Oilb,  G.  P.  268;  1  Lill 
Abr.  467,  b }  Barnes  140;  Cowp.  868.)  If  a  statute  sub- 
sequent to  that  of  Oloucester  gives  double  or  treble  dama- 
ges in  a  case  where  single  damages  only  were  recoverable 
formerly,  the  coats  also  as  parcel  of  the  damages  shall  be 


doubled  or  trebled  though  no  costs  be  given  by  t]|e  subse- 
quent statute,  (Cowp.  ^868,  Hull,  costS;  17 ;  Tidd's  Pr. 
945.) 

Costs  were  first  given  to  a  defendant  on  a  writ  of  right 
of  ward,  (statute  of  Marleberge,)  which  became  obsolete 
by  the  extinction  of  the  military  tenures ;  but  now  a  de- 
fendant, by  virtue  of  the  28  Hen.  YIII.,  c.  15,  s.  1,  passed 
in  1585,  and  4  Jac.  1|«  3,  s.  2,  passed*  in  1606,  is  in 
general  entitled  to  costs  on  judgment  in  his  fi&vor  in  all 
cases  where  a  plaintiff  would  have  been  entitled  to  costs 
in  case  judgment  had  been  given  for  the  plaintiff. 

The  superior  courts  of  law  have  jurisdiction  in  all  actions 
great  or  small.  Under  the  statute  of  Gloucester,  a  plain- 
tiff in  a  superior  court  recovering  any  amount  of  damages, 
no  matter  how  trifling,  was  entitled  to  full  costs  of  suit  Bo 
long  as  this  was  permitted  without  limitadon  there  was 
much  vexatious  litigation.  The  legisUture,  as  we  shall 
presently  see,  has  from  time  to  time  endeavored  to  discou- 
rage vexatious  actions,  and  to  restrict  trifling  actions  to 
courts  of  inferior  jurisdiction. 

The  first  act  of  the  kind  43  Eliz.  cap.  6,  s.  2,  passed  in 
1601,  enacted,  that  '^  If  upon  any  action  personal  to  be 
brought  in  any  of  Her  Majesty's  courts  at  Westminster, 
(not  being  for  any  title  or  interest  of  lands,  nor  concerning 
the  freehold  or  inheritance  of  any  lands,  nor  for  any  bat- 
tery) it  shall  appear  to  the  judges  for  the  same  court,  and 
ao  signified  or  set  down  before  the  justices  before  whom  the 
same  shall  be  tried,  that  the  debt  or  damages  to  be  reco- 
vered therein  in  the  same  court  shall  not  amount  to  the 
sum  of  forty  shillings,  or  above,  that  in  every  such  case  the 
judge  and  justices  before  whom  any  such  action  shall  be 
pursued,  shall  not  award  for  costs  to  the  party  plaintiff  any 
greater  or  more  costs  than  the  sum  of  the  debt  or  damages 
so  recovered  shall  amount  unto,  but  less  at  their  discretion.'' 

When  this  act  was  passed  the  County  or  Sheriff's  court 
had  exclusive  oogniaance  of  all  personal  actions  (not  being 
for  trespass  m  ei  armu  or  for-lands  of  freehold)  under  the 
value  of  fortg  Mllinff§  (6  Ed.  1,  c.  8,  Vennard  v.  Joiiet, 
4  T.  B.  465,  Com.  Pig.  County  €.  8),  and  thenfon  for 
die  purpose  of  taking  a  case  out  oi  the  inlerior  jurisdiatUMi 
it  was  a  common  device  to  lay  the  damages  in  the  deokra- 
tiou  at  an  amount  above  forty  sfaillingfi.  The  otgeot  of  the 
statute  of  Elisabeth^  and  of  other  statutes  of  a  like  nature  to 
whiidi  we  shall  pceaeatly  refer,  is  to  make  sueh  adevioe  of 
none  effioot,  and  so  compel  plaintifi'  to  dect  the  proper 
tribunals  for  their  suits  at  Uie  risk  of  losing  either  the  oostn 
of  the  suit  or  the  great  bulk  of  tbs  costs.    (lb.) 

Payment  into  court  of  a  lum  axceeding  forty  shillingSi 
takes  the  ease  out  of  the  statute  and  deprives  the  judge  of 
the  power  to  certify  to  deprive  the  plaintiff  of  costs,  in  the 
event  of  his  recovering  a  sum  less  than  forty  shillingiiy 
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beyond  tte  sum  paid  into  court  {Richards  y*  Blvck,  6  C. 
B.  443).  The  certificate,  io  cases  where  it  is  proper  to 
grant  it,  need  not  be  granted  immediately  after  the  trial 
{Holland  y.  Gort,  8  T.  R.  38  n ;  and  see  WodUy  y.  "Whithif, 
2  B.  &  C.  580 ;  Johnson  y.  Stanton,  lb,  621),  and  where 
a  yerdict  is  entered  for  plaintiff  pursuant  to  leaye  reserved 
the  judge  who  tried  the  case  may  then  certify  to  deprive 
the  plaintiff  of  costs  {Richardson  y.  Barnes,  4  Ex.  128). 
If  the  certificate  be  not  applied  for  at  the  proper  time,  it 
cannot  be  granted  aAer  judgment  and  execution  ]  but  in 
such  a  case  the  court  may,  if  so  disposed,  set  aside  the 
judgment  {Lifons  y.  Byman,  5  Ex.  749).  But  if  the 
judge,  at  the  trial,  express  his  intention  of  certifying,  the 
certificate  may  .be  indorsed  on  the  postea,  after  judgment 
and  taxation  of  costs  {Foxall  y.  Banks,  5  B.  &  A.  536 ; 
Davis  y.  Cole,  6  M.  &  W.,  624).  The  judge  has  power, 
under  certain  circumstances,  to  rescind  his  certificate 
{Anderson  y.  Sherwxn,  7  C.  &  P.  527),  but  if  he  do  so  at 
all,  it  must  be  within  a  reasonable  time  {Whalley  y. 
Williamson,  5  Bing.  N.  G.  200).  The  court  may  inquire 
if  the  judge  had  power  to  certify,  and  if  it  find  he  had 
power,  will  not  interfere  with  the  exercise  of  his  discretion 
{Cann  y.  Facey,  4  A.  &  E.  68;  Richardson  y.  Barnes, 
4  Ex.  128). 

The  statute  of  Elisabeth,  so  far  as  it  relates  to  costs  in 
actions  of  trespass,  or  trespass  on  the  case,  is,  in  England, 
repealed  by  the  S  &  4  Vic.  cap.  24,  to  which  we  shall 
hereafter  refer;  but  it  would  seem  even  in  England  to  be 
still  unrepealed  as  to  actions  on  promises  (per  Maule,  J., 
iu  Morrison  y.  Salmon,  10  L.  J.  G.  P.  92)  and  other  per- 
sonal actions  of  that  kind  (  Townsend  y.  Sj^ms,  2  G.  &  K. 
881).  In  Upper  Canada,  however,  the  statute  of  Elisabeth 
has  not  been,  in  express  terms,  repealed  {Pedder  y.  Moore, 
1  U.  G.  Praa  117). 

In  1628,  for  the  further  prevention  of  vexatious  suits, 
it  was  enacted  by  21  Jao.  I,  cap,  16  sec.  6,  that  <'  In  all 
actions  upon  the  case  for  slanderous  words,  to  be  sued  or 
prosecuted  by  any  person  or  persons,  in  any  of  the  courts 
of  record  at  Westminster,  or  in  any  court  whatsoever  that 
hath  power  to  bold  plea  of  the  same,  after  the  end  of  this 
present  session  of  Parliament,  if  the  juiy  upon  the  trial  of 
the  issue  in  such  action,  or  the  juxy  that  shall  inquire  of 
the  damages,  do  find  or  assess  the  damages  under  forty 
shillings,  then  the  plaintiff  or  plaintiffs  in  such  action  shall 
have  and  recoyer  only  so  much  costs  as  the  damages  so 
given  or  assessed  amount  unto,  without  any  further  increase 
of  the  same,  any  law,  statute,  custom  or  usage  to  the  con- 
trary in  anywise  notwithstanding.'^ 

This  statute  b  confined  to  words  spoken  of  the  person 
{Browne  y.  Gibbons,  1  Balk.  206).  It  does  not  apply  to 
iUnder  of  title  {Hale  v.    Warner,  2  Tidd.   Pr.,  9th 


Edn.  997).  It  is  confined  to  words  actionable  in  them- 
selves, or  actionable  only  by  reason  of  their  being  spoken 
of  the  plaiodff  in  his  trade  or  business  {Surman  v.  ShdUtto, 
8  Burr.  1688 ;  Cottier  v.  Oaillard,  2  H.  BU.  1062 ;  Burry 
v.  Ferry,  2  Ld.  Rayd.  1588;  Turner  v.  Horton,  Willes 
488;  Oren/tllY,  Fierson,  1  Dowl.  P.  C.  406;  GoodkaU 
V.  Ensall,  8  Dowl.  P.  G.  748).  If  special  damages  be  laid 
and  the  words  are  not  per  se  actionable,  the  statute  is  inap* 
plicable  {Greaver  y.  Warner,  Hull  28 ;  Pedder  y.  Moore, 
1  U.  G.  Prac.  R.  117)  even  though  the  declaration  contain 
counts  for  words  actionable  per  se  {SauiUe  y.  Jardine,  2 
H.  Bl.  581 ;  Ktlly  v.  Fartington,  5  B.  &  Ad.  645).  Bit 
a  plea  of  justification  found  for  the  plaintiff  will  not  entitle 
him  to  full  costs  {Bal/ord  y.  Smith,  4  East  567). 

The  statute  of  James  is  not  at  all  repealed  or  interfered 
with  by  the  8  &  4  Vic.  cap.  24  {Evans  y.  Rees,  9  C  6., 
N.  S.,  391)  nor  by  the  act  of  Upper  Canada  Con.  SUt 
U.  G.  cap.  22  sees.  824,  825  which  is  a  transcript  of  it 
{Pedder  v.  Moore,  lU.  C.  Pra.  R.  117)  to  both  of  which 
we  shall  hereafter  refer. 

In  1670,  the  Legislature  of  England,  for  the  farther 
prevention  of  frivolous  and  vexatious  actions,  passed  the 
22  &  28  Car.  2,  cap.  9,  which  enacted,  that  **  In  all  actions  of 
trespass,  assault  and  battery,  and  other  personal  actions, 
wherein  the  judge,  at  the  trial  of  the  cause,  shall  not  find 
and  certify,  under  his  hand,  upon  the  back  of  the  record, 
that  an  assault  and  battery  was  suflBciently  proved  bj  the 
plaintiff  against  the  defendant,  or  that  the  freehold  or  title 
of  the  land  mentioned  in  the  plaintiff*s  declaration  was 
chiefly  in  question,  the  plaintiff  in  such  action,  in  case  the 
jury  shall  find  the  damages  to  be  under  the  value  of  forty 
shillings,  shall  not  recover  or  obtain  more  costs  of  suit  than 
the  damages  so  found  shall  amount  unto ;  and  if  any  more 
costs  in  any  such  action  shall  be  awarded,  the  judgment 
shall  be  void,  and  the  defendant  is  hereby  acquitted  of  and 
from  the  same,  and  may  have  his  action  against  the  plam- 
tiff  for  such  vexatious  suit,  and  recover  his  damages  and 
costs  of  such  suit,  in  any  of  the  said  courts  of  record. 

What  the  Legislature  must  have  meant  by  this  act  was, 
that  in  all  actions  of  trespass,  assault  and  battery,  and 
other  personal  actions,  where  damages  less  than  forty  shil- 
lings shall  be  recovered,  the. plaintiff  shall  have  no  more 
costs  than  damages,  unless  the  case  be  such  that  the  jwff 
can  truly  certify  that  a  battery  was  proved,  or  that  the 
freehold  or  tide  to  land  came  chiefly  in  question.  Ih 
therefore,  there  be  actions  of  trespass,  or  personal  actions, 
in  which  it  might  occur  that  titie  came  in  question,  or  that 
a  battery  was  proved,  but  yet  the  judge  does  not  certify 
that  the  fact  was  so,  the  plaintiff  is  restrained  in  bis  costs. 
And  if  there  be  actions  of  trespass  or  personal  actions  m 
which,  from  the  nature  of  things,  titie  could  not  come  io^ 
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questioo,  or  a  battery  conld  not  have  been  proved,  then  of 
coarse  we  need  not  look  for  a  certificate,  for  it  is  enough 
that  those  circumstances  could  not  have  have  existed,  in 
deference  to  which  the  Legislature  had  shown  themselves 
willing  to  allow  costs ;  and  one  would  suppose  it  should 
follow  as  a  consequence  that,  having  no  pretence  in  the 
latter  class  of  cases  for  a  certificate,  the  plaintiff  must 
equally  lose  his  costs.  Instead  of  that,  however,  the  courts 
determined  that  whenever  there  could  be  no  pretence  in 
the  nature  of  things  for  expecting  or  asking  a  certificate, 
then  the  plaintiff  should  have  full  costs,  because  he  could 
obtain  no  certificate !  This  appears  to  have  arisen  from 
from  the  Legislature  adopting  too  general  a  form  of  expres- 
sion when  they  spoke  of  '^  other  personal  actions,"  mean- 
ing, perhaps,  actions  for  torts  to  the  person  or  personal 
property.  The  courts  held  that  the  Legislature  could  not 
have  intended  the  statute  to  apply  to  all  actions  that  are 
called  personal  actions,  which  would  include  all  actions 
that  are  not  real  or  mixed ;  and,  therefore,  restricted  the 
meaning  to  actions  of  trespass  in  which  title  might  come 
in  question,  or  trespass  in  which  a  battery  might  be  proved. 
The  consequence  was,  that  if  a  plaintiff  before  the  recent 
statute,  to  which  we  are  now  about  to  refer,  brought  tres- 
pass for  taking  a  dozen  of  potatoes,  he  was  entitled  to  fuU 
costs,  so  far  as  the  statute  was  concerned,  though  he 
recovered  only  sixpence  damages  (per  Robinson,  G.  J.,  in 
Bdwkes  V.  Richardson  ei  al,  9  U.  G.  Q.  B.  229). 

To  remedy  this  state  of  things  the  statute  8  ft  4  Yic. 
cap.  24  was  passed.  It  recites  the  acts  of  Elisabeth  and 
Charles,  and  that  the  evils  which  those  acts  were  intended 
to  remedy  ^'doth  still  prevail  and  increase;"  and  for 
remedy,  after  repealing  so  much  of  the  act  of  Elisabeth  as 
relates  to  costs  in  actions  of  trespass  or  trespass  on  the  case, 
and  so  much  of  the  act  of  Gharles  the  Second  as  relates  to 
costs  in  personal  actions,  enacts ''  That  if  the  plaintiff  in  any 
action  of  trespass  or  trespass  on  the  case,  brought  or  to  be 
brought  in  any  of  her  Majesty's  courts  at  Westminster^ 
Ac.,  shall  recover  by  the  verdict  of  a  jury  less  damages 
than  forty  shillings,  such  plaintiff  shall  not  be  entitled  to 
recover  or  obtain  from  the  defendant  in  respect  of  such 
verdict  any  costs  whatever,  whether  it  shall  be  given  upon 
any  issue  or  issues  tried,  or  judgment  shall  have  passed  by 
defkult  unless  the  judge  or  presiding  officer  before  whom 
such  verdict  shall  be  obtained  shall,  immediately  afterwards, 
certify  on  the  back  of  the  record  or  writ  of  trial  or  writ  of 
inquiry,  that  the  action  was  really  brought  to  try  a  right 
besides  the  mere  right  to  recover  damages  for  the  trespass 
or  grievance  for  which  the  action  shall  have  been  brought, 
or  that  the  trespass  or  grievance  in  respect  of  which  the 
action  was  brought  was  wilful  or  malicious;  provided 
always,  that  nothing  herein  contained  shall  extend  to  or  be 


construed  to  extend  to  deprive  any  plaintiff  of  costs  in  any 
action  or  actions  brought  for  a  trespass  or  trespasses  over 
any  lands,  commons,  wastes,  closes,  woods,  plantations  or 
enclosures,  or  for  entering  into  any  dwellings,  out-buildings 
or  premises,  in  respect  of  which  any^  notice  not  to  trespass 
thereon  or  therein  shall  have  been  previously  served,  by  or 
on  behalf  of  the  owner  or  occupier  of  the  land  trespassed 
over,  upon  or  left  at  the  last  reputed  or  known  place  of 
abode  of  the  defendant  or  defendants  in  such  action  or 
actions.'' 

This  statute  applies  where  a  verdict  is  taken  subject  to 
an  award  {Eeid  v.  Ashby,  18  G.  B.  897  ;  Cooper  v.  Peffg, 
16  G.  B.  264, 454 ;  and  see  Griffith  v.  Ihomas,  4  D.  &  L. 
109),  but  the  arbitrator  may  certify  in  the  event  of  power 
being  given  him  to  do  so  (^Spain  v.  Cadett,  8  M.  &  W. 
129;  Bury  v.  Dunn,  1  D.  &  L.  141).  This  statute,  unlike 
that  of  Elizabeth,  also  applies,  notwithstanding  the  pay- 
ment into  court  of  a  sum  exceeding  forty  shillings ;  and 
in  such  a  case,  if  plaintiff  obtains  a  verdict  for  a  less  sum 
than  forty  shillings  beyond  the  sum  paid  into  court,  in  the 
absence  of  a  certificate,  he  will  be  deprived  of  costs  (^Beid 
V.  Ashby,  18  G.  B.  897).  The  fact  of  there  being  several 
issues  on  the  record  does  not  preclude  the  operation  of  the 
act  {Newton  v.  Eowe,  1  G.  B.  187).  The  judge  has  power 
to  certify  whenever  the  action  is  such  that  a  question  of 
right  besides  the  mere  right  to  recover  damages  might 
arise  (^Morrison  v.  Salmon,  9  Dowl.  P.  G.  887),  and  if 
such  be  the  nature  of  the  case,  the  court  will  not  inquire 
into  the  exercise  of  discretion  by  the  judge  (^Shuttleworth 
V.  Cocker,  1  M.  &  0.  829 ;  Barber  v.  EoUier,  8  M.  ft  W. 
818;  Bury  v.  Dunn,  1  D.  &  L.  141).  It  is  sufficient  if 
tbe  action  is  really  brought  to  try  a  right,  whether  it  is 
fitted  for  that  purpose  or  not  (per  Maule  J.,  in  Morrison 
V.  Salmon,  9  Dowl.  P.  G.  887).  The  proviso  of  the  act 
includes  trespasses  by  continuing  after  notice  (^Bowyer  y. 
Cook,  4  G.  B.  236).  In  cases  within  the  proviso,  the 
proper  mode  of  obtaining  costs  is  by  entering  a  suggestion 
on  the  record  that  the  trespass  was  committed  after  notice 
(76.)  This  suggestion  is  traversable  (per  Parke,  B.,  in 
Sherwin  v.  SwindaU,  12  M.  &  W.  786;  Watton  Y.QwUerf 
11  M.  &  W.  760),  and  leave  to  enter  a  suggestion  may  be 
obtained  after  the  trial,  although  the  judge  has  refhsed  to 
certify  (^Bowyer  v.  Cook,  4  G.  B.  286). 

The  Legislature  of  Upper  Ganada,  in  1853,  adopted  the 
3  &  4  Yic.  cap.  24,  without,  however,  in  direct  terms  in- 
terfering either  with  the  statute  of  Elisabeth  or  statute  of 
Gharles  (16  Vie,  cap.  175  sec.  26 ;  Con.  Stat.  U.  G.,  cap. 
22  sees.  324, 325).  It  would  have  been  a  wiser  course  for 
our  Legislature,  when  they  applied  themselves  to  the  sub. 
ject,  to  have,  in  express  terms,  repealed  the  statutes  of 
Elizabeth,  James  and  Gharles^  which  have  given  rise  to 
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most  perplexing  decisions,  and  snbstittited  for  them  a  plain 
and  simple  consolidation  of  tbose  statutes  (per  Robinson, 
C.  J.,  in  Pisdder  T.  Mocre,  1  U.  C.  Praa  R.  119).  But, 
not  bsTing  done  so^  it  follows  tbat  we  can  ooly  take  tbis 
isolated  clause  as  it  stands,  and  give  effect  to  its  protisions 
by  allowing  tbem  to  OTermle  any  prerious  enactment  witb 
which  they  conflict  (Ji.)*  ^^  cannot  be  held  that  it  virtn- 
ally  repeals  all  former  laws  on  the  subject,  though  it  must 
be  held  to  have  rirtuaUy  repealed  whatever  is  clearly  incou- 
sistent-with  it  (/&.)* 

IHvmon  eourU  in  Upper  Canada  haye  Jurisdiction  of 
all  personal  actions,  where  the  debt  or  damages  claimed 
do  iiot  exceed  $40,  and  of  all  claims  and  demands  of  debt, 
account,  or  breach  of  contract  or  coyenant,  or  money  de- 
mand, whether  payable  in  money  or  otherwise,  where  the 
amount  or  balance  claimed  does  not  exceed*  tlOO,  as  well 
as  of  actions  of  replevin,  where  the  value  of  goods  or  other 
property  or  eflects  distrained,  taken  or  detained  does  not 
exceed  $40  (Cou.  Stat  T7.  0.  cap.  19,  s.  55,  28  Vic,  cap. 
45  sec.  6). 

Subject  to  the  following  excepttonto : 

1.  Actions  for  a  gambling  debt. 

2.  Actions  for  spirituous  or  malt  liquors  drunk  in  a 
tavern  or  ale-house. 

3.  Actions  on  notes  of  hand  given  wholly  or  partly  in 
eonsideratiou  thereof. 

4.  Actions  of  ejectment,  or  actions  in  which  the  right 
or  title  to  any  incorporeal  hereditament,  or  any  toll,  custom 
or  franchise  comes  in  question. 

6.  Actions  in  which  the  validity  of  auy  devise,  bequest 
or  limitation  under  any  will  ot  settlement  may  be  disputed. 

6.  Actions  for  malicious  prosecution,  libel,  shnder, 
criminal  conversatioui  seduction  or  breach  of  promise  of 
marriage. 

7.  Actions  against  a  justice  of  the  peace  for  anything 
done  by  him  in  the  exeouUon  of  his  oiffice,  if  he  objects 
thereto. 

(Con.  Stat.  IT.  0.,  cap.  19  sees.  54). 

County  courts  in  Upper  Canada  have  jurisdiction — 

1.  In  all  personal  actions  where  the  debt  or  damages 
ohumed  do  not  exceed  $200. 

2.  In  all  causes  and  suits  relating  to  delt,  covenant  and 
contract  to  $400,  where  the  amount  is  liquidated  or  ascer- 
tained by  the  act  of  the  parties,  or  by  die  signature  of  the 
defendant. 

8.  To  any  amount  en  bail  bonds  given  to  a  sheriff  in 
tny  ease  in  a  county  court,  whatever  may  be  the  penalty. 

4.  On  recognisances  of  bail  taken  in  a  county  court, 
whatever  may  be  the  amount  recovered,  or  for  which  the 
bail  therein  may  be  liable. 

<Gott.  Btal.  U.  0.,  cap.  15,  sec.  17). 


5.  In  actions  of  replcTin,  where  the  value  of  the  goods 
or  other  property  or  effects  distrained,  taken  or  dettined 
does  not  exceed  $200. 

(Con.  Stat  U.  C,  cap.  29  see.  3). 

Subject  to  the  following  exceptions : 

1.  Where  the  title  to  land  is  brought  in  question. 

2.  In  which  the  validity  of  any  devise,  bequest  or  limi- 
tation under  any  will  or  settlement  is  disputed. 

3.  For  any  libel  or  slander. 

4.  For  criminal  conversation  or  seduction. 

5.  Actions  against  a  justice  of  the  peace  for  anjtliiDg 
done  by  him  in  the  execution  of  his  office  if  he  objects 
thereto. 

(Con.  Stat.  U.  C,  dip.  15  sec.  Iff). 

In  6ase  a  suit  of  the  proper  eompetencie  of  a  eoaoty 
court  be  brought  in  either  of  the  superior  courts  of  oom- 
mou  law  in  Upper  Canada,  or  in  case  a  suit  of  the  proper 
competence  of  a  division  court  be  brought  in  either  of  Bach 
superior  courts  or  in  a  county  court,  the  defendant  shall 
be  liable  to  county  court  costs'  or  to  division  court  costs 
only  (as  the  case  may  be)  unless  the  judge  who  presides  st 
the  trial  of  the  cause,  in  open  court,  immediately  after  the 
verdict  has  been  recorded,  certifies  that  it  Is  a  fit  and  proper 
cause  to  be  withdrawn  from  the  county  coui  t  or  divbion  coait 
(as  the  case  may  be)  and  brought  in  the  superior  court  or 
a  county  court  (as  the  case  may  be)  (Con.  Stat  U.  C, 
cap.  22  sec.  828). 

If  the  judge  does  not  so  oertify,  so  much  of  the  defend- 
ant's costs,  taxed  as  between  attorney  and  client,  as  exceed 
the  taxable  costs  of  defence,  which  would  have  been  mvi- 
red  in  the  county  court  or  division  oourt,  shall,  in  entering 
Judgment,  be  set  oiT  and  allowed  by  tbe  taxing  officer 
against  tbe  plaintiflTs  county  oourt  or  division  court  costs 
to  be  taxed  3  and  if  the  amount  of  costs  se  set  off  exceeds 
the  amount  of  the  plaintiff's  verdict  and  taxable  costs,  the 
defeadant  shall  be  entitled  to  execution  fbr  the  excess  (76). 

The  oases  bearing  upon  the  construction  of  the  last  men- 
tioned enactments,  showing  the  time  wfthia  which  tbe 
certificate  may  be  given,  the  circumstances  under  which  it 
ought  to  be  given,  am!  the  effect  of  it  not  being  given, 
have  already  been  noticed  in  7  U.  C.  L.  J.  221,  and  need 
not  be  here  repeated. 

Under  the  various  enactments  to  which  we  have  referred 
where  there  is  a  verdict  for  a  less  sum  than  forty  shillings, 
the  following  cases  may  occur : 

1.  In  actions  on  the  ease  fot  slanderous  words,  action- 
able j>0r  8e  if  the  plaintiff  has  a  verdict  for  a  less  sam  than 
forty  shitliDgs,  the  judge  has  no  power  to  certify  for  costs, 
and  plaintiff  cannot,  under  any  circumstances,  hate  more 
costs  tSiah  damages. 
'  2.  In  oAer  actions  on  the  case  and  in  actions  of  tie^ptf^i 
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if  the  plaiDtiff  hag  a  yerdioi  for  a  less  earn  than  fortj  sliil- 
liogs^  he  can  have  no  ooeto  whatever,  uDless— ^rst,  the 
jadge  oertifiee  that  the  action  was  hronght  to  try  a  right 
besides  the  mere  right  to  recover  damages ;  or,  aecondl^f, 
that  die  trespass  wa0  wilful  and  malicious;  or,  thirdljf^ 
unless  it  be  suggested  on  the  roll  that  the  action  was  for  a 
trespass  to  land,  ^o.^  after  notice,  and  if  the  cause  of  action 
as  to  amount  be  within  the  jurisdiction  of  an  inferior  court, 
to  entitle  him  to  full  costs  must  also  have  a  certificate  that 
the  cause  was  preperly  withdrawn  from  the  inferior  court. 
8*  In  all  personal  actions  (excepting  trespass  and  case) 
if  the  plaintiff  has  a  verdiet  for  a  less  sum  than  forty  shil- 
lings, ftud  in  the  event  of  the  cause  of  action  being  within 
the  jurisdiction  of  an  inferior  as  to  amount,  has  a  certificate 
that  the  cause  was  properly  withdrawn,  is  entitled  to  full 
costs,  unless  the  judge  who  tried  the  cause  certifies,  under 
the  statute  of  filbabeth^  to  deprive  him  of  costs. 


JUDICIAL  CHANGES. 

The  Honourable  Archibald  McLean,  on  Monday,  24th 
August  last,  took  his  seat  as  President  of  the  Court  of  Error 
and  Appeal,  in  the  room  of  the  Honourable  Sir  J.  B. 
Robinson,  Bart,  deceased. 

The  Honourable  William  Henry  Draper,  C.B.,  on  same 
day,  took  his  seat  in  the  Court  of  Queen's  Bench  as  Chief 
Justice  of  Upper  Canada,  in  the  room  of  the  Honourable 
Archibald  McLean,  resigned. 

The  Honourable  William  Buell  Bichards,  on  the  same 
day,  took  his  seat  9»  Chief  Justioe  of  the  Court  of  Common 
Pleas,  in  the  room  of  the  Honourable  William  Henry 
Draper,  CB  ,  transferred  to  the  Court  of  Queen^s  Bench. 

The  Honourable  John  Wilson,  the  newly-appointed 
Puisne  Judge,  in  the  room  of  the  Honourable  William 
Buell  Bichards,  promoted  to  the  Chief  Justiceship,  on  the 
same  day  took  his  seat  in  the  Court  of  Common  Pleas. 


EXPLANATION. 

The  Chief  Justice  of  the  Court  of  Common  Pleas,  in  the 
matter  of  the  Judge  of  the  County  Court  of  Slgin  and 
Robert  Macartney,  one,  &o.,  teported  in  13  U.  C.  C.  P. 
74,  and  page  288  of  this  numbed,  says :  ^*  I  abstain  from 
expressing  any  opinion  as  to  whether  die  order  is  or  is  not 
in  aooof  dance  with  law,  on  the  actual  merits,  because  ft 
perusal  of  the  trust  deed,  or  a  disclosure  of  further  cinum- 
stanoes,  might  diange  any  view  I  should  adopt  upon  the 
^ts  now  apparent.  Theie  were,  I  should  hope,  other 
facU  made  apparent  to  justify  the  order,  against  vhieh 
die  attorney  cemplaios.  I  feel  bound  to  assume  this,  as  the 
order  is  of  a  different  oharacter  from  any  which  I  havft 
se^i  in  any  reported  ease,"  Ae.  The  ^' other  fiMts,'' 
whi^,  in  all  fairness,  ought  to  have  been  before  the  Court 
of  Comaott  Pless  ou  the  applicatioa  for  the  MandamuSi 
wUl  be  found,  upon  a  perusal  of  MUiiom  v.  EUiton^  reported 
in  other  columns. 


DEATH  OF  SIR  ORESWELL  CRESWELL. 
The  deeth  of  this  able  Judge  has  taken  many  by 
Burprise.  In  July  last,  he  was  thrown  from  his  hocse  and 
sustained  an  injuiy  in  his  knee  cap,  which,  eootimiy  to 
the  expectations  of  his  friends^  led  to  his  death..  He  was 
the  first  Judge  of  the  Divorce  Court,  ihe  laborious  duties 
oif  wfaidi  he  performed  with  marked  raooess*  Throughout 
life  he  was  an  cMe  and  distinguished  lawyer.  He  was  frst 
generally  known  to  the  profession  in  1822,  when  he  became 
a  contributor  to  Bamewall  &  Cressweirs  Reports.  He  sub- 
sequently rose  to  a  leading  practice  on  the  Northern  circuit. 
In  1842  he  waa  raised  to  a  seat  on  the  bench  of  the  Court 
of  Common  Pleas,  which  he  held  till  1858,  when  appointed 
Judge  of  the  Divorce  Court.  He  was  65  yean  old  at  the 
iimeof  hiadMdi*  fiirJain«0PlaiiitedWild«ii»hiftfiucGeBBor. 


LAW  SOCIETY— TRINITY  TERM,  1863. 

During  this  Term  the  following  gentlemen  passed  the 
examination  necessary  for  admission  upon  the  books  of 
the  Law  Society :— 

In  the  IJNivxBsnT  Class. — ^M^essrs.  John  Qadenhead,  B.A., 
Malcolm  M.  MclCartin,  B.A.,  Arthur  L.  Wilson,  RA.,  WilHam 
G.  Crawford,  B.A.,  Hamilton  F.  Biggar,  RA.,  and  John  C. 
Deltor,  B.A. 

In  TKi  JuNioa  Glass. — ^Messrs.  Alexander  F.  McLean, 
Horace  Lapierre^  Charles  M.  Masterson,  Albert  A.  E.  Leth- 
bridg^y  Aaron  L  Dunning,  Alexander  Dunbar,  Samuel  S. 
Robinson,  Alex.  M.  Allan,  John  Gray,  Stephen  Gibson,  jun., 
John  Matthews,  WUKam  A.  McLean,  Hugh  8.  S.  Hub^tus, 
Ralph  H.  Caddy,  William  B.  Ledyard. 

The  following  gentlemen  were  called  to  the  Bar  :^^ 

J.  A.  Boyd,  M.A.,  Toronto;  R  F.  Fitch,  Toronto;  Thomas 
Ferguson,  Toronto;  Robert  Fraser,  Toronto;  G.  B.  Gordon 
(}oderich ;  T.  Holden,  M. A.,  Toronto ;  John  Hoskina,  Toronto! 
(George  Lount,  Toronto ;  A.  Millar,  Berlin ;  T.  C.  Patteson, 
Toronto;  Charles  E.  Pegtey,  Chatham ;  A.  R  Robertson, Jun., 
Windsor;  Richard  Snelling,  LL.B.,  Toronto. 

The  Benchers  were  so  weD  satisfied  with  the  written 
examinstions  of  Messrs.  Boyd  and  Hoskins^  as  to  pass  them 
without  oral  examination. 

The  following  gentlemen  passed  as  attomies: — John  W 
Beynon,  B.A.,  Perth;  J.  A.  Boyd,  M.A.,  Toronto;  J.  H' 
Bumble,  Cobonrg;  Thomas  F.  Faifhaim,  Toronto;  D.  C] 
Feeley,  Cobourg;  A.  W.  Lauder,  Toronto;  John  Roherlsou, 
Gait;  Richard  Snelling,  LL.R,  T<m>nte. 

Mr.  Boyd,  upon  this  occasion,  received  the  same  mark  of 
the  Bcodiem'  approbation  as  in  his  csamination  font  call  to 
the  Bar. 
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TO  LAW  STUDENTS. 

It  is  enacted  bj  Con.  Stat.  U.  C,  cap.  35,  that  no  penon 
shall  be  admitted  and  enrolled  as  an  attoraey,  unless,  at 
least  fourteen  dajs  before  the  first  day  of  the  term  in  which 
he  seeks  admission,  he  has  left  with  the  Secretary  of  the 
Law  Society,  among  other  things,  his  contract  of  serrioe, 
and  an  affidavit  of  due  service  thereunder  (s.  3,  sub-s.  4). 

The  only  exception  created  by  the  Legislature  is  in  the 
ease  of  penons  who  entered  into  contracts  of  service  prior 
to  1st  May,  1858.  With  regard  to  such  persons,  if,  by 
reason  of  the  espiiation  of  the  period  of  the  contract  of 
servioe  during  a  term  of  the  superior  courts  of  common 
law,  it  be  impossible  for  the  applicant  to  comply  with  the 
foregoing  enactment,  the  Law  Society  is  empowered,  upon 
satis&otory  proof  that  the  day  of  expiration  of  the  contract 
of  service  has  not  arrived,  but  will  arrive  previous  to  the 
last  Thursday  of  the  term  in  which  the  applicant  seeks 
admission,  to  proceed  with  the  examination,  although  the 
period  of  service  has  not  expired  (lb,  s.  24). 

Therefore,  in  the  case  of  a  student  whose  contract  of 
service  has  been  entered  into  since  the  Ist  July,  1858,  and 
which  contract  of  service  expires  either  within  fourteen 
days  of  a  ^ven  term  of  the  court,  or  during  such  term,  as 
the  law  stands,  the  loss  of  that  term  is  inevitable  (In  re 
Uacgcbcken^  7  U.  0.  L.  J.  147). 

Not  long  since,  a  student  of  the  last  mentioned  class 
made  application  to  us  to  know  what  he  should  do ;  and 
upon  reference  to  the  learned  Treasurer  of  the  I^w  Society, 
who  made  no  inquiry  as  to  the  date  of  his  contract  of  ser- 
vice, we  were  told  that  the  Society  would  proceed  with  the 
student's  examination,  and  allow  him  to  file  an  additional 
affidavit  of  service  during  the  term,  so  as  to  be  admitted 
during  that  term;  and  we  accordingly  made  public  the 
information  thus  received  (see  answer  to  law  student  in  9 
U.  C.  L.  J.  222). 

We  are  now  told  that  the  Treasurer  intended  to  confine 
his  observations  to  students  whose  contracts  of  service  were 
entered  into  prior  to  1st  July,  1858,  and  that  his  observa- 
tions must  be  so  read  and  understood. 

We  hasten,  therefore,  to  add  the  necessary  qualification 
to  the  remarks  of  the  learned  Treasurer,  which  at  the  time 
we  would  not  have  omitted,  had  the  qualification  been  made. 

The  distinction  between  students  whose  articles  were 
entered  into  prior  to  and  since  1st  July,  1858,  might,  we 
think,  safely  be  abolished.  If  the  Law  Society  be  compe- 
tent in  the  one  case  to  exercise  a  sound  discretion,  we  pre- 
sume it  would  be  equally  competent  to  exercise  a  discre- 
tionary power,  if  eonferred  upon  them,  in  the  other. 
Young  men  who  enter  upon  the  study  of  the  law,  know 
nothing,  before  their  studies  actually  commence,  about  the 
terms  of  the  superior  courts  of  common  bw. 
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Owen  Sound Toeeday 29th  September. 

Barrie Monday 6th  October. 

Milton Monday... 12th        ** 

Hamilton....... Tharaday.. 16ih        ** 

Welland Monday.. 26th        •< 

Niagara.. -...  Tharaday  29th        ** 

OXFORD  CIRCUIT. 

TBI  BOH.  KB.  JU8TI0B  BAGABTT. 

Caynga Monday 6th  October. 

Simooe.. Thnradsy  8th 

Stratford Tneeday...... 18th 

Brantford Monday 19th 

Woodatock Monday 36th 

Berlin Monday 2nd  Koveabar. 

Qnelph  .• Monday  ..< «•••    9th        '* 

WESTERN  CIRCUIT. 

TBB  BOB.  TBB  OBIBT  JU8TI0B  OF  UFPBB  OiLBina. 

Qoderioh Taeaday 29th  September. 

Sarnia Tneeday.... 6th  October. 

Siindwioh Friday 9th        ** 

Chatham.. Tharaday  16th        <* 

London Toeadey... 20th        '* 

St.  Thomas Taeaday 27th        •• 

TBB  BOB.  MB.  JU8TI0B  ADAM  WIL80B. 

Torkand  Peel Monday  12th  October. 

City  of  Toronto... Thursday 29th        •« 


4C 
«« 


COURT  OF  CHANCERT.   ' 

The  busittcsB  of  the  Court  of  Ghanceiy  ia  appointed  to 
be  transacted  in  the  following  order  up  to  the  Chriatmas 
Taoation : — 

Ist— Saturday,  22nd  August:  Court,  the  Chancellor; 
Chambers,  Mr.  V.  C.  Spragge. 

2nd— For  week  commencing  24th  August :  Court,  Mr.  Y.  C. 
Spragge ;  Chambers,  the  Chancellor ;  Wednesday,  Thursday, 
fViday  and  Saturday  of  this  week  are  appointed  for  Re-Hearing 
Term. 

8rd— For  week  commencing  81  st  August:  Court,  the 
Chancellor;  Chambers,  Mr.  V.  C.  Esten. 

4th — For  week  ending  7th  September:  Court,  Mr.  V.  O. 
Esten ;  Chambers,  the  Chancellor. 

6th — Mr.  v.  C.  Esten  will  probably  be  the  only  Judge  in 
town  from  the  14th  Sept  up  to  the  12th  October. 
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6th — The  Chftncellor  will^  in  all  probability,  be  the  only 
Judge  in  town  from  the  12  th  Oct  up  to  the  9th  Nov. 

7th — For  week  commencing  9th  November:  Court,  Mr. 
T.  G.  Spragge ;  Chambers,  the  Chancellor. 

8th — For  week  commencing  16th  November :.  Court,  the 
Chancellor ;  Chambers,  Mr.  V.  C.  Spragge. 

9th — For  week  commencing  2drd  November:  Court,  Mr. 
y.  C.  Spragge ;  Chambers,  the  Chancellor. 

10th — For  week  commencing  80th  November:  Court,  Mr. 
v.  C.  Esten ;  Chambers,  Mr.  V.  C.  Spragge. 

11th — ^For  week  commencing  7th  December:  Court,  the 
Chancellor ;  Chambers,  Mr.  V.  C.  Esten. 

12th — For  week  commencing  14th  December :  Court,  Mr. 
y.  C.  Spragge ;  Chambers,  the  Chancellor. 

18th — For  Monday,  Tuesday,  Wednesday  and  Thursday  of 
the  week  commencing  21st  December:  Court,  Mr.  y.  C. 
Esten ;  Chambers,  Mr.  y.  C.  Spragge. 


FALL    ASSIZES,    1863.* 


ASSOM. 


BrookvUle 

KiDgston .«•.••/ 

Perth ^ 

Ottawa 

L'OrigDal  «• 

Cornwall 

Whitby.. 

Lindsay 

Peterborough 

Coboarg  

Belleville 

Pioton 

Owen  Sonnd 

Barrie  « 

Milton..., 

Hamilton 

Wellaod.. 

Niagara 

Caynga ....; 

Bimcoe 

Stratford 

Brantford 

Woodstock 

Berlin 

Gnelph 

Goderieh 

Samia 

Sandwieh.. 

Chatham 

London 

St  Thomas 

Torkand  Peel 

City  of  Toronto 


fbrnrrlM 
or  writ. 


Sept  2 
Sept  8 
Sept  18 
Sept  28 
Sept  80 
Cot.     6 

Sept  2 
Sept  15 
Sept  1.9 
Sept  24 
Oot  6 
Got    16 

Sept  2 
Sept.  8 
Sept  16 
Sept  19 
Sept  29 
Oot     8 


Sept 

Sept 

Sept 

Sept 

Sept 

Oct. 

Oot 


8 
12 
16 
22 
29 

6 
18 


Lutday 
todeeUrtt. 


Sept  12 
Sept  18 
Sept  28 
Oot  8 
Oot  10 
Oot    16 

Sept.  12 
Sept  26 
Sept  29 
Oot  6 
Oot  16 
Oot    26 

Sept  12 
Sept  18 
Sept  26 
Sept  29 
Oot  9 
Oot    18 


Sept  2 
Sept  9 
Sept  12 
Sept  19 
Sept  28 
Sept  80 

Sept  15 
Oct      8 


Sept 

Sept 

Sept 

Oct 

Oot 

Oct 

Oot 


18 
22 
26 
2 
9 
16 
28 


Sept.  12 
Sept  19 
Sept  28 
Sept  29 
Oot.  8 
Oot    10 

Sept  26 
Oct    18 


Lntday 

tormnlob 

<rfiiotk« 

or  trial. 


Sept  21 
Sept  26 
Oct  26 
Oct  12 
Oct  19 
Oat   24 

Sept  21 
Oct  8 
Oct  7 
Oot  18 
Oct  24 
Nqv.    8 

Sept  21 
Sept  26 
Oct  8 
Oct.  7 
Oct  17 
Oot   21 


Sept 

Sept 

Oct. 

Oct. 

Oot 

Oot 

Oct 


26 
80 
6 
10 
17 
24 
81 


day. 


Sept  21 
Sept  28 
Oot  1 
Oct  7 
Oot  12 
Oct    19 

Oot  8 
Oot  21 


Sept  29 

Oct  6 

Oot  14 

Oot  20 

Oct  27 

Not.  2 

Sept  29 

Oot  12 

Oot  15 

Oot  21 

Not.  2 

Not.  11 

Sept  29 

Oct  6 

Oot  12 

Oot  16 

Oot  26 

Oct  29 

Oct  5 

Oct  8 

Oct  18 

Oot  19 

Oct  26 

Not.  2 

Not.  9 


Sept  29 
Oot.  6 
Oot 
Oct 


9 
16 


Oct  20 

Oot  27 

Oct  12 

Oot  29 


•  This  table,  ftirafilMd  hf  a  Law  Student,  appears  to  have  been  carefiiUj  pre* 
pared,  bat  we  have  not  had  ralBde&t  thne  to  ozaDilne  It  doeely  eo  as  to  Toudi 
for  ita  tecnra^. 
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UNITED  STATES  JUDICIARY. 

The  judiciary  system  of  the  Union,  excluding  the  Confede- 
rate States,  comprises  about  four  hundred  and  fifty  Judges  of 
Common  Law  and  Equity  Courts  of  Record.  This  is  exclusiye 
of  County  Courts,  Probate  Courts,  and  Justices  of  the  Peace. 

The  salaries  of  these  Judges  range  firom  $1,800 — ^which  is 
the  usual  salary  of  a  Judge  of  the  Supreme  Courts  in  any  of 
the  smaller  New  England  States,  to  $6,000,  which  is  the  salary 
of  a  Judge  of  the  Supreme  Court  in  California,  and  of  the 
United  States  Supreme  Court  The  salaries  in  some  of  the 
Western  States  are  as  low  as  $1,200,  but  are,  probably, 
in  effect,  increased  by  fees.  That  of  the  Chief  Justice  of  the 
United  States  is  $0,500. 

The  aggregate  salaries  of  the  four  hundred  and  fifty  judges 
is  about  $1,028,000,  making  an  average  salary  of  about  $2,175. 

Of  these  four  hundred  and  fifty  Judges  who  are  charged  wjth 
the  administration  of  justice  in  the  more  important  causes, 
about  200  compose  courts  whose  judgments  upon  questions  of 
law  are  regularly  reported ;  and  it  may  be  said  to  be  the  chief 
business  of  at  least  two  hundred  Judges  to  hear  and  inyestigate 
questions  of  law,  and  deliyer  their  opinions :  which  not  only 
serve  to  determine  the  cause  which  gave  rise  to  the  investiga- 
tion,  but  being  published  in  the  reports,  go  to  swell  the  bulk 
of  American  jurisprudence. 


JUDGMENTS. 


EBBOB  AND  APPEAL. 

Aa(iutM,ltt8. 
TK$  Corporation  of  the  Town  of  Parti  t.  The  Queen. — Judgment 
giTen  in  Court  below  affirmed ;  appeal  diamiMod  with  ooats. 

Diekeon  t.  Ward. — Appeal  dismissed  with  ooats. 

Wieconwi  Bank  t.  Bank  of  BritUk  North  America, — Appeal 
diamisaed  with  coata. 

Jameton  t.  Fuher, — Appeal  dismiaaed  with  ooats. 


QUEEN'S  BENCB. 

AvgDit  S4, 1808. 

Martin  t.  Crowe. — Judgment  for  plaintUr. 
Boyle  T.  XmIm.— Appeal  (tiamissed. 
Irving  v.  Hagaman, — Bale  diaeharged. 

Diekion  T.  McFarUuu. — Rale  absolute  to  enter  Terdlot  for 
plainUif. 

Ganton  T.  Sie». — ^Bule  absolute  for  new  trial  without  ooats. 

MeOreary  ▼.  MeCrsaafy. — Rule  abiolate  to  reduee  Terdiet  to 
$150. 

Principal  SeereUtry  of  War  t.  Corporation  of  the  City  of  Toronto. 
— Judgment  for  plaintiff. 

In  re.  Rote  and  the  Unitod  Countiee  of  Stormonif  Dundae  and 
OUnyary, — Rule  abaolute  to  quash  two  by-laws  in  part  with  oosts. 

2%«  Queen  ▼.  Jerrett, — Rule  abaolute  for  new  trial. 

AugnitSath,  1868. 

Smith  ▼.  Th$  Tfwt  and  Loan  Oo.-rAppeal  ^Uamiased  with  oosts. 


COMMON  PLEAS, 

LoMffhtet^orouyh  Y.  Wation. — ^Appeal  allowed. 
Jaequet  T.  Beaty. — Appeal  dismissed? 


Augoat  24,1808, 
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Johnton  T.  Niagara  DUtriet  Inmranee  Co.-^adgment  for  do- 
foDdont  on  demurrer. 

The  Queen  t.  Port  Whitby  ff arbour  Cp.— Bale  discbftrged. 

▲agart  27tb,  186S. 

Ireton  r.  Maeon, — ^Rulo  dioebarged. 

Shaw  T.  i9<eatf.— Appeal  dismissed  with  eosts. 

/fi  re  Jud$9n  and  <?nyhi.— Appeal  allowed,  and  rale  for  bow 
trial  ia  ooorl  balow,  diioharged  with  oosts. 

in  re  Dava  and  1fS/<iam«i  ^  Appeal  allowed.  Judgment  of 
Qourt  below  set  aside  and  aew  trial,  oosts  to  abide  the  OTent 


CSANCSRT. 

Avtnnt  2Mh,  1888. 

BNnm  r.  iVffy-'Appeal  dismissed  wlthoot  oosts. 

Bannon  t.  Hannon — Plaintiff  to  have  foU  oosts;  ease  not  one 
for  County  Goart. 

Comm§rcial  Bank  r.  Gooib^Deoree  for  Plaintiffs,  with  oosts. 

Bedeon  ▼,  ^mi/A^Plaintiff  to  be  at  liberty  to  redeem ;  or  Bill 
dismissed  with  oosts. 

Brovn  T.  Daneon — ^Bnqnirj  directed  as  to  the  indebtedness  of 
father  at  time  of  the  oonToyaaoe. 

MeCfall  ▼.  J%frfAom — ^Bill  dismissed  with  oosts. 

JftfJDofwi  r.  AmlA— Appeal  dismissed  with  oosts. 

ifiUsr  T.  HiyiVdti^A/oii— Reftrenoe  baok  to  Master.  Fnrth^ 
^notions  reserred. 

J^hni  ▼.  JfiiC7ar<Ay— Beferenoe  back  to  Master.  No  oosts  to 
either  party. 

Moore  ▼.  (7oif2(^Appea1  of  Plaintiff  disallowed,  with  costs. 
Appeal  of  other  parties  allowed ;  no  oosts, 

Moffatt  T.  NiehoU^Bm  dismissed  with  costs. 

Seott  T.  Wriffht — Decree  to  declare  confession  void.  Money 
realised  by  Sheriff  to  be  paid  into  Court,  Costs  up  to  hearing  to 
be  paid  by  Marshall. 

BarieU  ▼.  Benson^Plnintifi  to  be  enjoined  from  proceeding  in 
^ectment,  and  to  pay  costs  of  application. 

MeDougdU  ▼.  Barron — Enquiry  directed.    Costs  reserred. 

Lawean  t.  MoffaU^-^BiW  dismissed  with  costs. 

Aofuit  27th,  1888, 

TTolUt  T.  Andrewi, — Decree  affirmed  with  costs. 

MeMahon  ▼.  0*NeU, — The  Chancellor  referred  to  Judgment  given 
by  him  on  hearing  on  further  directions.  Mr.  V.  C.  Spragge 
thought  the  bill  should  l>e  dismissed  with  costs.  Mr.  Y.  C.  JSsten 
thought  it  should  be  dismissed  without  costs. 


REMARKS  ON  THE  ASSESSMENT  AMENDMENT  ACT 

OF  1861.  * 

The  amendment  Act  of  1861  (22  Yio.  obap.  38),  respecting 
the  assessment  of  property  in  Upper  Canada,  enacts  as  follows : 
**  The  following  woras  snail  be  added  to  the  28th  section  of 
the  said  Aet  ((xmsolidated  Statates,  ohap.  55),  and  shall  here- 
after be  read  as  part  thereof,  namely :  Provided  always  that 
in  asaessiDg  vaeaot  groand  or  grooiid  need  as  a  fiurm,  i^arden 
or  nursery,  and  not  in  immediate  deuMMid  for  buildinir  pnr- 
poeefl»  in  snek  eities,  towns,  or  TiliafQesy  the  value  of  saoh 
yaoant  or  other  ground  shall  be  thai  at  whtoh  sales  of  it 
it  oan  be  freely  uMde.  And  where  no  sales  can  be  reasonably 
expected  during  the  current  year,  the  assessors  shall  yalne 
such  land  as  though  it  was  held  for  farming  or  gardening  pur- 
poses, with  such  percentage  added  thereto  as  the  situation  of 
the  land  may  reasonably  call  for.  And  such  Taoant  land, 
though  surveyed  into  building  lots,  if  unsold  as  such,  may  be 
entered  on  the  assessment  roll  as  so  many  acres  of  the  original 

•  The  foncolog  renmlcf  w«re  wrfllMi  by  « l«c«l  mtltfiiMti  of  higli  ttattdlof, 
«nd  raid  to  Um  count  j  Judco  of  York  uut  Peel  on  the  ooomIoo  of  leveni  •we^ 
^Mtntly  IwflMv  Um  IbtMn  the  (Xmrt  of  Berliion  in  the  City  of  Toronto. 


lot,  describing  the  same  by  the  number  of  the  lot  and  oonees- 
sion  of  the  township  in  which  the  same  may  hare  been  sito* 
ated." 

The  manifold  intention  of  the  Act  is  to  alter  the  principle 
upon  which  vacant  land  in  cities  and  towns  has  been  assessed  ; 
any  constructon  of  it,  therefore,  which  enables  the  assessors 
to  assess  practically  upon  the  same  principle  must  he  erron- 
eous. The  assessment  law,  as  it  stood,  dealt  with  all  vaoani 
land  upon  the  same  footing;  section  28  applied  to  all  real 
property,  vacant  or  built  upon :  vacant  land  was  to  be  assessed 
at  its  value.  The  clause  above  cited  from  the  Amendment 
Act  of  1861,  divides  vacant  land  into  two  classes ;  that  is,  it 
does  so  in  effiMt,  though  not  in  form.  One  dass  eaamaUi  of 
land  of  which  sales  oaa  be  reasonably  expected^  daring  tba 
current  year.  Ihe  other  class,  of  land  of  which  no  sale 
oan  be  reasonably  expected  during  the  current  year.  The 
first  class  is  to  be  oontinoed  to  be  assessed  upon  the  old 
principle,  though  the  scale  of  value  is  somewhat  diifer^ 
entlv  stated  in  the  two  Acts.  To  the  second  cla»8S  an  en- 
tirely different  principle  of  assessment  is  applied.  The 
construotion  put  upon  the  Amendment  Act  by  the  Conrt  of 
Revision  practically  reduees  the  two  olasses  into  one,  ignores 
the  existence  of  a  second  class,  and  reduces  to  silence  that 
part  of  the  enactment  which  applies  to  it  This  is  a  plain 
violation  of  the  oommon  rule  of  construction  of  Acts  of  Parlia- 
ment, that  the  words  are  to  be  read  in  their  natural  and  or- 
dinary sense,  giving  them  a  meaning  to  their  full  extent  and 
capacity.  (See  13  C.  6.  763  and  8  £xch.  860.)  In  fact,  as 
construed  hy  the  Court  of  Revision,  there  is  no  alteration 
practically  in  the  law  at  all ;  the  Act  of  1861  is  construed 
out  of  the  Statute  book.  The  owner  of  vacant  land  is  asseesed 
upon  the  same  principle  and  at  the  same  rate.  Before  the 
Amendment  Act,  as  well  as  after,  the  value  has  been  taken  to 
be  the  cnsh  value. 

What  takes  place  before  the  Court  of  Revision  illnstratss 
this.  The  owner  of  vscant  land  claims  to  belong  to  what  I 
have  called  the  second  class,  and  that  his  land  should  he  vain* 
ed  accordingly — he  may  make  out  the  clearest  case  U>  bring 
himself  within  the  statute,  but  he  is  met  with  the  qnestion — 
what  will  your  land  sell  for  ?  It  is  useless  for  him  to  say,  or 
to  prove  that  *'  no  sale  oan  be  reasonably  be  expected  during 
the  current  year.''  It  is  pressed  upon  him  that  it  will  seU 
for  something,  and  he  is  put  upon  his  oath  to  ^sa^  that  he 
would  not  sell  it  for  such  a  price,  and  upon  that  it  is  held  by 
the  Court  that  a  sale  at  that  price  can  be  reasonably  expected 
during  the  current  year.  This  is  plainly  a  mere  evasion  of 
the  statute  and  a  very  absurd  one,  and  its  absurdity  is  the 
more  apparent  when  it  is  remembered  that,  (every  appellant 
being  dealt  with  in  the  same  way)  the  conclusion  to  which 
the  Court  of  Revision  is  necessarily  driven  is  that  all 
the  vacant  land  in  the  city  can  be  reasonably  expected  to 
be  sold  during  the  current  year :  and  the  absurdity  does  not 
stop  here,  for  the  same  course  is  repeated  year  after  year,  so 
that  it  must  he  assumed  that  it  can  he  reasonably  expected 
that  all  the  vacant  land  in  the  citj  should  change  hands  by 
sale  every  year.  To  such  absurdities  are  men  driven  in  pot- 
ting a  forced  construction,  according  to  their  wishes,  upon  an 
Act  of  Parliament,  and  a  still  further  absurdity  is,  that  if  they 
are  consistent  and  deal  with  all  alike,  as  I  must  assume  they 
do,  not  one  foot  of  the  vacant  land  of  the  city  is  assessed  upon 
the  principle  upon  which  the  statute  says  a  whole  class  of  the 
vacant  land  of  the  city  shall  he  assessed.  Still  further,  sap- 
pose  even  that  they  were  correct  in  principle,  as  they  apply 
It  to  the  whole  vacant  land  of  the  city,  the  question  should  be 
— what  would  be  the  worth  of  the  whole  of  it  were  It  forced 
to  sale  during  the  current  year  ?  It  is  evident,  that  if  it  were 
it  would  not  bring  as  many  shillings  as  it  is  assessed  at  in 
pounds.  This  is  a  fair  test^  because  they  proceed  upon  the 
assumption  as  to  all,  that  a  sale  can  he  reasonably  expected 
during  the  corrent  year. 
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It  i»  impossible  that  sach  a  construction  of  the  statute  can 
be  a  Bouna  one.  It  is  open  to  at  least  three  prominent  objec- 
tions. 

It  leaTes  the  law  ia  efbot  at  it  stood  before^  notwithstand- 
ing the  declared  purpose  of  the  statute  to  amend  it. 

It  is  absurd  in  the  particulars  above  pointed  out. 

It  makes  a  dead  letter  of  an  important  provision  of  the 
statate. 


SEUECTIONS. 


VULGAR  LEGAL  ERRORS. 

In  1838  the  vulgar  error  that  an  innkeeper  might  detain  the 
person  of  his  guest  until  payment  of  his  bill,  was  exploded  bj 
the  case  of  Sunbol/y.  Al/ord,  3  M.  &  W.  248. 

In  England  it  is  a  vulgar  error,  that  a  surgeon  or  butcher, 
from  the  barbarity  of  their  business,  may  be  challenged  as 
jarors.  By  a  statute  of  the  fifth  of  Henry  the  Eighth,  surgeons 
were  exempted  from  attendance  upon  juries.  Perhaps  this 
exemption  is  the  foundation  of  the  error.  An  instance  of 
this  error  may  be  found  in  a  note  to  Rousseau's  Emile,  p.  137. 
Bousseaa  had  in  that  work  addoi^ed  it  as  evidenoe  of  the 
humanity  of  the  English  laws,  that  butchers  are  not  received 
as  witnesses  in  matters  of  life  and  death  ;  but,  in  a  note  to  the 
later  editions,  he  adds,  that  the  English  translators  of  his  work 
had  corrected  his  mistake,  and  had  mentioned  the  oanse  of  it, 
▼is.,  that  butchers  were  not  admitted  cu  jurors  in  criminal 
cases  t — Retrospective  Review,  vol.  fx.  p.  262. 

There  seems  to  have  been,  for  a  long  time,  a  vnlgar  error, 
in  supposing  that  a  creditor  has  the  power  of  preventing  the 
burial  of  a  corpse,  by  arresting  tbe  body  for  debt.  iSuch  a 
proceeding  is  not  only  revolting  to  the  feelings  of  humanity, 
but  is  contrary  to  every  principle  of  law ;  so  much  so,  \ndeed, 
that  any  promise,  extorted  by  fear  of  it  from  any  one  of  the 
surviving  relatives,  is  considered  wholly  invalid.  For,  in  the 
forcible  language  of  Lord  Ellenboroueb,  0.  J..  *'  It  might  as 
well  be  said  that  a  promise  in  consideration  that  one  would 
withdraw  a  pistol  from  another's  breast,  could  be  enforced 
against  the  party  acting  under  such  unlawful  terror." — Jones 
Y.  Ashtumham,  4  East,  4d5. 

A  prosecution  at  common  law,  for  this  offence,  was  sustained 
in  the  Sufpreme  Judicial  Court  of  Massachusetts,  before  Chief 
Justice  Parsons,  at  nisi  prius,  in  which  there  was  a  conviction, 
and  the  parties  punished  by  a  fine. — Commonwedltk  ▼.  Snow^ 
in  the  County  of  Barnstable,  cited  in  D.  Davis's  Justice, 
(Heard's  Ed.)  p.  712.  The  body  of  a  man  was  arrested  by 
a  civil  proeess,  on  its  iray  to  th6  burying- plaee ;  the  party 
proceedinf^  on  a  mistaken  notion  that  he  was  entitled  to  the 
body  of  his  debtor  after  death.  By  the  General  Statutes  of 
Massachusetts,  it  is  enacted  that  *'  If  a  sheriff,  deputy  sheiiff, 
coroner,  or  constable,  takes  the  body  of  any  deceased  person, 
on  mesne  nfoceas  or  execution,  he  shall  be  punished  by  a  fine 
not  exceeding  five  hundred  dollars,  or  imprisonment  in  the% 
jail  not  exceeding  six  months." — Gen.  Sts.  ch.  165,  sec.  36, 

The  following  account  of  the  outrage  upon  Sheridan's 
remains,  will  be  read  with  interest  :^Sheridani  an  a,  p.  244. 

"  The  remains  of  Sheridan  were  removed  from  SaviUe  Row, 
to  the  residence  of  his  kinsmam,  in  Great  George  Street,  ' 
Westm  in  later.  There  they  lay  in  state,  to  indulge  the  longing 
srief  of  the  few  friends  wno  clung  to  his  bleak  and^shalterea 
^rtunes.  On  the  forenoon  of  the  day  fixed  for  their  interment, 
a  gentleman  dressed  in  deep  mourning  entered  the  house,  and 
requested  of  the  attendant,  who  watched  in  the  chamber  of 
death,  to  allow  him  a  last  look  of  his  departed  friend.  He 
professed  to  have  known  the  deceased  early  in  life,  and  to  have 
undertaken  a  long  journey  in  order  to  seize  a  parting  glance 
of  his  pale  features.  The  agony  and  earnestness  witn  which 
the  application  was  urged,  lulled  the  suspicions  of  the  serving* 
man— if  any  had  arisen  in  his  mind— and,  after  a  slight  hesi- 


tation, it  was  assented  to.  The  lid  of  the  coffin  was  removed, 
the  body  unshrouded,  and  the  death-chilled  frame  revealed  to 
view.  The  gentleman  gaied  for  some  minutes  upon  it,  and 
then  fumbling  in  his  waistcoat  pocket,  produced  a  bailiff's 
''wand,"  with  which  he  touched  the  race,  and  instantly 
declared,  to  the  horror  and  alarm  of  the  bervant,  that  he  baa 
arrested  the  corpse  in  the  King's  name  for  a  debt  of  £500. 
Before  the  reauisite  explanations  had  been  gone  through,  the 
funeral  group  bad  assembled.  The  circu mstance  was  instantly 
made  known  to  Mr.  Canning,  who  took  Lord  ^dmouth  aside, 
and  begged  his  advice  and  assistance.  Lest  the  delay  might 
mar  tbe  progress  of  the  sorrowful  train,  they  generously  agreed 
to  discharge  the  debt ;  and  two  checks  for  £250  each  were 
given  over  to  the  bailiff,  and  accepted  by  him.  Without 
their  timely  interference,  the  procession  might  have  been 
detained  for  some  hours;  and,  even  in  spite  of  their  prompt 
sympathy  and  kindness,  the  multitudes  who  had  congregated 
in  the  palace  yard  could  not  help  murmuring  when  the  stated 
hour  was  allowed  to  elapse  so  long  without  any  apparent 
reason." 

In  Barrington's  'Observations  on  the  more  Ancient  Statutes,' 

{).  47  i,  there  is  the  following  amusing  enumeration  of  vulgar 
egal  errors : — 

*'  It  is  difficult,"  says  that  very  learned  judge,  "  to  account 
for  many  of  tbe  prevailing  vulgar  errors  with  regard  to  what 
is  supposed  to  be  law.  Such  are  that  the  body  of  a  debtor 
may  be  taken  in  execution  after  his  death ;  which,  however, 
was  practised  in  Prussia  before  this  present  king  abolished  it 
by  the  Code  FrSderique,  Other  vulgar  errors  are,  that  the  old 
statutes  have  prohibited  the  planting  of  vineyards,  or  the  use 
of  sawing-mills ;  which  last  notion  ishould  conceive  to  have 
been  occasioned  by  5  ft  6  Edw.  YI.  eap.  xxii.,  forbidding 
what  are  called  gig-mills^  as  they  were  supposed  to  be  preju- 
dicial to  the  woollen  manufacture.  There  is  likewise  an  act  of 
23  Elis.  cap.  v.  which  prohibits  any  iron  mills  within  two-and- 
twenty  miles  of  London,  to  prevent  the  increasing  deamessof 
wood  for  fuel.  As  for  sawing-mills,  I  cannot  find  any  statote 
which  relates  lo  them;  they  are,  however,  established  in 
Scotland,  to  the  very  great  advantage  both  of  the  proprietors 
and  the  country. 

**  It  is  supposed,  likewise,  to  be  penal  to  open  a  ooal^miBe, 
or  to  kill  a  crow  within  five  miles  of  London  ;  as  also  to  shoot 
with  a  wind-gun,  or  to  carry  a  dark-lanthorn.  The  first  of 
these  I  take  to  arise  from  a  statute  of  Henry  the  Seventh, 
prohibiting  tbe  use  of  a  cross-bow ;  and  tbe  other  from  Ouy 
Fa%cke^s  dark-larUhron  in  the  powder-plot.  To  these  vulgar 
errors  may  be  4dded  the  supposing  that  the  king  si^s  the 
death-warrant  (as  it  is  calM)  fi>r  Uie  exeoation  of  a  criminal ; 
as  aL90,  that  there  is  a  statute  which  obliges  the  owners  of 
asses  to  crop  their  ears,  lest  the  length  of  them  should  frighten 
the  horses  which  they  meet  on  the  road. 

*'  To  these  Ti^gar  errors  may  be  perhaps  added  the  notioft 
that  a  woman's  marrying  a  man  under  the  gallows  will  save 
him  from  the  execution.  This  probally  arose  from  a  wife 
having  brought  an  appeal  against  tne  mordeter  of  her  knsband 
who,  ttterwards,  repenting  the  prosecution  of  her  lover,  not 
only  forgave  the  offence,  but  was  willing  to  marry  the  appellee. 
It  is  also  a  very  prevailing  error,  that  those  who  are  born  at 
sea  belong  to  Stepney  parish.  I  may  likewiaa  add  to  theses 
that  any  one  may  be  put  into  the  Crowa-ii^^Sce,  for  no  causa 
whatsoever,  or  the  most  trifiing  injury.  An  ingenious  cornea* 
pendent  suggests  two  additional  vulgar  errors,  *  When  a  ma» 
designs  to  marry  a  woman  who  is  in  debt,  if  he  take  her  fiKMB 
the  hands  of  the  priest  clothed  only  ia  her  shift,  it  is  supposed 
that  he  will  not  be  liable  to  her  engagements.'  The  seoond 
ia,  '  that  there  was  no  land-tax  before  the  reign  of  WiUiam  the 
Third.' " 

A  writer  in  T%e  Belrospedioe  Review,— Yoh  ix.  p.  263. — has 
collected  the  following  list  of  vnlgar  errors : — That  if  a  crimr 
insJ  hal  hang  an  hour  and  sarvlTes,  he  e^Hot  afterwards  ^ 
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ezeouted^Tbat  a  funeral  passine  over  any  place  makes  a 
public  highway — That  a  husband  has  the  power  of  diyorcing 
bis  wife  by  selling  her  in  open  market  with  a  halter  round  her 
neck — That  second  cousins  may  not  marry,  though  first  cousins 
may — That  it  is  necessary,  in  some  species  of  legal  process 
against  the  king,  to  go  through  the  fiction  of  arresting  him, 
which  is  done  by  placing  a  ribbon  across  the  road  as  if  to 
impede  his  carriage — That  the  lord  of  a  manor  may  shoot 
over  all  the  lands  within  his  manor — That  pounds  of  butter 
may  be  of  any  number  of  ounces — That  bull  beef  shall  not  be 
sold  unless  the  bull  has  been  baited  previously  to  being  killed 
— That  leases  are  made  for  the  term  of  999  years,  because  a 
lease  of  1000  years  would  create  a  freehold--«That  deeds  exe- 
cuted on  Sunday  are  void — That  in  order  to  disinherit  an  heir 
at  law,  it  is  necessary  to  give  him  a  shilling  by  the  will,  for 
that  otherwise  he  would  be  entitled  to  the  whole  property. — 
Monthly  Law  Beporter, 


DIVISION     OOU  RTS. 


TO  OORBBSPONDENTd. 

Att  ObmmunieaKont  on  tht  ttJifeei  qf  DMiian  Cburd,  or  havtn§  imjf  rdoMan  to 
JHvittim  Cbmiit  art  in/^tmre  to  be  addret$ed  to  **Tke  BcUtorg  o/tkt  Law  JaamaJ^ 
Barrie  r^ml  QffUx/*    . 

Att  other  CbmmmiieaUont  art  at  httherto  to  be  adirtt$ed  to  **The  JUtUon  qf  M« 
Xaw  Jbumoi;  throHto," 

THE  LAW  AUTD  PBACTICE  OF  THE  UFPEB 
CAKADA  DIVISION  COUBTS. 


{CoHtinusd/rom  page  207). 


BAILIFFS  ASSISTANTS. 

Al8  before  obseryedi  a  Deputy  is  one  who  acts  by  the 
right  and  in  the  name  of  another,  having  the  power  to  do 
any  act  that  his  principal  might  do ;  and  althongh  the 
general  rale  is  that  ministerial  officers  can  make  a  deputy, 
the  Division  Court  Bailiff  does  not  appear  to  have  any 
sucli  power. 

While  the  statute  expressly  authorises  the  appointment 
of  a  Deputy  Clerk  under  certain  circumstances  and  upon 
certain  conditions,  it  is  silent  on  this  head  as  to  Bailiffs, 
and  the  presumption  is  that  the  intention  of  the  law  is 
to  disable  them  from  passing  their  power  to  a  deputy. 
And  it  is  to  be  observed,  that  the  office  is  one  of  consider- 
able trust,  is  held  during  pleasure,  and  it  must  be  presumed 
tbat  the  Judge  in  appointing  trusted  the  Bailiff,  and  him 
alone,  so  that  in  the  case  of  process  directed  to  him  by 
name  or  name  of  office,  he  alone  can  execute  it.  But  the 
ordinary  summons  b  addressed  to  the  party,  and  it  may  be 
said  that  the  reasons  against  appointing  a  deputy  do  not 
apply  at  least  with  the  same  force.  On  the  other  hand, 
the  whole  tenor  of  the  statute  goes  to  show  that  the  legis 
lature  contemplated  service  by  the  Bailiff  himself,  and 
looking  at  the  rules  it  would  appear  that  the  board  of 
Judges  so  construed  the  law.  Then  due  service  lies  at  the 
foundation  of  the  Judges'  jurisdiction ;  and  although  the 
question,  what  is  due  proof  of  service,  rests  absolutely  and 
entirely  on  the  discretion  of  the  Judge,  (^Pavit  y.  Wfffton, 


16  Jur.  954.)  the  rule  would  be  not  to  admit  service 
unless  by  a  Bailiff. 

The  judge  tn  hu  di9crttion  may  hold  service  by  a  person 
other  than  the  bailiff  to  be  a  good  service,  the  object  being 
to  bring  the  summons  to  the  notice  of'  the  defendants,  but 
the  bailiff  has  no  riffht  to  appoint  a  deputy  to  effect 
service. 

It  is  not  unusual,  in  practice,  for  the  Judge  to  appoint 
or  sanction  the  appointment  of  some  proper  person  to  serve 
summonses  in  cases  of  emergency,  but  then  the  person  so 
appointed  is  for  the  occasion  and  purposes  named  a  bailiff  of 
the  Court. 

But  a  Bailiff  may  have  assistants  when  necessazy,  in 
doing  the  work  of  his  office,  under  his  directions ;  and  in 
driving  away  or  securing  cattle  or  property  seised  there 
seems  to  be  no  objection  to  their  employment.  And  in 
this  sense  such  assistants  are  Deputy  Bailiffs,  that  is  they 
would  be  held  in  law  to  be  the  principal's  deputy  when 
doing  any  particular  act  under  his  direction,  and  it  would 
appear  that  the  word  '^  Deputy,"  used  in  the  184th  seeUon 
if  applied  to  BailiffiB,  is  employed  in  this  sense.  The  lan- 
guage, however,  of  that  section  is  <'If  any  officer  or 
Bailiff  (or  his  deputy  or  assistant)  be  assaulted  "  &c.,  and 
''Deputy''  would  appear  to  apply  to  officers  other  than 
bailiffs.— ''Assistants"  to  Bailifis. 

Assistant  Bailift  are  also  recognised  in  sees.  105,  196, 
and  197,  as  "  persons  acting  by  Bailiffs'  order  and  in  their 
aid."  

OORBSSPONDBNOa. 


To  the  Iiditore  of  tKe  Law  JoumaL 

Qektlembn, — ^Is  it  not  legal  and  right  for  clerks  of  Division 
Gourto  to  charge  for  searches,  where  parties  have  executions 
issued  on  suite  over  a  year  old?  Say  in  1860  A  obtains 
twenty  judgmenta  against  twenty  different  parties,  and  allows 
them  to  lie  uncollected.  In  1863,  A.  goes  to  the  clerk  and 
orders  out  the  twenty  executions,  and  the  clerk  charges  A 
ten  cents  for  each  search.  Can  there  be  any  doubt  but  the 
charge  is  allowable  according  to  the  tariff  of  fees  ?  The  work 
is  performed,  and  is  no  ptfrt  of  the  labour  of  issuing  the 
execution.    Your  opinion  will  oblige. 

Yours, 
Clbrk  Qth  Div.  Ct.,  Co.  Norpolk. 


[The  tariff  expressly  allows  a  fee  of  ten  cente  to  be  charged 
for  "  every  search  for  a  party  to  a  suit  when  the  proceedings 
are  over  a  year  old  ;'*  but  we  are  inclined  to  think  that  this 
cannot  be  construed  to  mean  as  in  the  case  put  by  our  corres- 
pondent, that  where  a  plaintiff  after  the  expiration  of  a  year, 
orders  out  executions  on  his  suits,  the  derk  may  charge  him 
with  a  search  in  each  case.  A  plaintiff  may  be  fully  aware  of 
the  position  of  his  suits,  and  not  in  need  of  any  information 
respecting  them.  The  clerk,  in  order  to  issue  the  executions, 
must,  necessarily,  refer  to  his  books,  and  so  long  as  the 
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tiff  asks  no  information  to  be  derived  from  sudi  reference,  he 
cannot  complain  of  any  extra  Iosh  of  time  or  extra  work.  The 
clerk  is  not  compelled,  then  and  there,  to  refer  to  the  suits, 
and  giTe  the  plaintiff  any  information  about  them,  and  again 
hare  recourse  to  his  books  when  he  wants  to  make  out  the 
executions ;  all  he  is  required  to  do  is  to  receive  a  list  of  the 
cases  in  which  executions  are  to  be  issued,  and  to  issue  them, 
as  usual,  at  the  proper  time.  If  the  plaintiff  when  ordering 
executions  to  issue,  makes  any  enquiry  as  to  the  position  of 
certain  suits,  in  respect  to  which  information  is  then  and  there 
given  him,  the  search  could,  of  course,  be  charged  for,  even  if 
the  clerk,  without  closing  the  book  at  once,  issued  the  execu- 
tion, and  thereby  saved  himself  the  necessity  of  a  second 
reference ;  but  where  the  plaintiff  merely  orders  execution  in 
certain  cases  to  issue,  we  do  not  think  the  clerk  justified  in 
charging  for  a  search. — Eds.  L.  J.] 


To  the  EditoT$  of  the  Law  Journal, 

Gentlemen, — ^Referring  you  to  p.  86,  vol.  4,  of  Law  Journal^ 
and  on  the  presumption  that  you  will  read  the  paragraph 
commencing  (at  18  lines  firom  bottom  of  left  hand  column) 
with  the  words,  '*  It  is  clear,"  and  i^  as  there  stated,  one  trip 
only  may  be  charged  for,  I  would  beg  to  inquire  if  you 
consider  the  officer  under  any  necessity  to  make  a  second  trip, 
having  essayed  to  serve  and  failed,  and  if  he  must  go  more  than 
once,  how  many  trips  you  think  him  bound  to  make,  to  satisfy 
a  law  that — ^under  your  view  of  it — allows  him  pay  for  one 
only? 

Yours,  obediently, 

Paul  Dunn. 

Owen  Sound,  August  11th,  1868. 


[It  is  clear,  as  w^  before  stated,  that  a  bailiff  can  only  charge 
mileage  where  service  has  been  effected;  but  it  is  not  so  clear 
as  to  the  number  of  trips  he  is,  in  duty,  bound  to  make  for  the 
purpose.  We  do  not  see  how  any  strict  rule  could  be  laid 
down  as  a  guide  in  such  case&  He  is  bound  to  exercise  due 
diligence,  and  use  every  reasonable  exertion  to  effect  a  service. 
If  on  his  first  trip  he  cannot  find  the  person  to  be  served,  he 
can  usually  ascertain  whether  the  absence  is  for  the  purpose 
of  avoiding  service  or  not  He  ought,  at  leasts  to  try  and  find 
this  out  In  any  case,  he  ought,  if  possible,  without  inter- 
fering with  his  oQier  duties,  to  try  a  second  time  before  the  next 
sittings  of  the  Court,  for  which  suit  entered.  If  he  does  not 
then  succeed  he  may  be  able,  having  left  the  summons  at 
defendant's  house  or  place  of  abode,  to  make  such  an  affidavit 
as  may  satisfy  the  Judge  that  the  party  is  evading  service,  and 
that  the  summons  had  most  probably  come  to  his  knowledge. 
A  bailiff  has  generally  to  go  into  the  same  part  of  his  division 
more  than  once  between  each  sittings  of  the  courts  and  can 
often  make  two  or  three  attempts  to  effect  a  service  without 
much  inconvenience.  He  may,  certainly,  in  some  cases,  have 
much  more  trouble  than  he  can  get  paid  for,  but  this  cannot 
be  avoided,  and  any  mitigation  of  the  rule  allowing  mileage 
only  in  case  of  service,  would  be  a  fio'  greater  evil  The  same 
rule  applies  to  servioes  in  the  Superior  Court8.^£Da.  L.  J.] 


UPPER    CANADA    REPORTS. 

COURT  OF  ERROR  AND  APPEAL. 
OS  AN  APPSAL  KROM  THE  COURT  OV  OOMMON  PLEAS. 

[Before  the  Hon.  Archibald  MgLkaii,  Chief  Jastioe ;  the  Hon. 
P.  M.  Vahkouohhst,  Chancellor;  the  Hon.  W.  H.  Dsapir, 
C.  B.  C.  J.  C.  P. ;  the  Hon.  Y.  C.  Estrn  ;  Hon.  V.  C.  Spraoos  ; 
Hod.  Mr.  Jastice  Haqartt;  *  the  Hon.  Mr.  Justioe  Morriboh; 
and  the  Hon.  Mr.  Jostioe  Corror.  f  ] 

HoLOOMB  V.  Hamiltor. 

BSl  of  exchange— Joint  aotioiir-Ditehargf.  qf  oneqf  ieverdl  defauUmU, 

Hdd  (Mfflrmlog  tbe  JndKment  of  the  eoart  below),  that  whi>re  th«  holder  of  a  bill 
of  exrhange  or  promlsaory  note  raee,  under  the  atatate,  the  drawem.  acoeptnra 
and  eodonera,  In  one  aeUon,  he  may  dbohatge  the  drawera  or  enooraara  [or 
aooommodfttfcm  acoeptoral  after  an  arraat  under  a  eajmw  ad  »atit/aciendumj 
without  lo«lng  hla  rumedlei  againat  the  other  defendanta  liable  In  priority  to 
thoee  discharged. 

M eLean  and  Draper,  0.  JJ.,  dIfMnting. 

This  was  an  appeal  by  the  defendants  from  a  jadgment  of  the 
oonrt  below,  in  an  action  wherein  Robert  Jarvis  Hamilton  and 
Milton  Daris  were  plaintiffs,  and  Samnel  T.  Holeomb  was  defen- 
dant. The  fkcts  of  the  ease  are  raffioientlj  stated  in  the  jadgment 
of  hie  Lordship  the  Chief  Jostioe  in  disposing  of  this  appeal,  and 
in  the  report  of  the  jadgment  in  the  eoart  below,  8  U.  C.  L  J.  168. 

From  the  judgment  there  reported,  the  present  appeal  was 
brought,  on  the  grounds,  that  the  jadgment  given  bj  the  oonrt 
below  on  the  demurrer  by  the  defendant  to  the  second  repUcatioa 
to  the  third  plea  of  the  defendant  is  erroneous  and^  should  be 
reversed,  because  the  aotion  being  upon  a  joint  judgment  against 
the  defendant  and  John  Maopherson  and  Samnel  Crane,  it  was  not 
competent  to  the  plaintiffs  in  another  action  to  set  np  In  reply  to 
the  defendant's  plea  the  position  in  which  the  said  J.  Macpherson, 
8.  Crane  and  the  defendant  stood  with  regard  to  each  other  on  the 
instrnment  upon  which  the  judgment  now  sued  upon  was  reco- 
vered ;  and  slso,  I  hat  it  is  immaterial  whether  the  plaintiffis  have 
received  any  money  or  other  property  on  account  of  the  said 
judgment :  the  arrest  of  the  said  Macpherson,  and  his  discharge 
by  the  consent  of  the  plaintilfa  operating  in  law  as  a  discharge  of 
all  further  remedies  on  the  said  jod^ent. 

Oaltt  Q'C,  and  Anderson,  for  the  appellant. 
R.  A.  Harriaon  for  the  respondents. 

The  oases  principally  relied  on  appear  In  the  judgments  of  their 
Lordships,  and  in  the  report  of  the  case  in  the  court  below. 

MoLrar,  C.  J. — This  was  an  action  on  a  jadgment  recovered 
on  the  12th  day  of  January,  1858,  in  the  Court  of  Common  Pleas, 
against  the  defendant  and  one  John  Macpherson  and  Samuel 
Crane,  for  606/.  lU.  M.,  together  with  19/.  7f.  6</.  coats  of  suit, 
amounting  together  to  626/.  19«.  2d. ;  which  said  judgment,  the 
plaintiffs  allege,  remains  in  full  force,  unreversed  and  unsatisfied ; 
and  the  plaintiffs  have  not  obtained  any  execution  or  satisfaction 
for  or  upon  the  said  judgment ;  whereby  an  action  hath  accrued 
to  the  plaintiffs,  to  demand  and  have  of  and  from  the  defendant 
the  said  sum  of  626/.  19f.  2d. ;  yet  the  defendant  hath  not  paid 
the  same,  or  any  p>rt  thereof,  and  the  plaintiffs  claim  £800. 

The  third  plea,  which  is  demurred  to,  is  as  follows :  '*  And  for 
a  third  plea,  the  defendant  says  that  before  action  brought,  the 
judgment  sued  upon  in  this  cause  was  satisfied  in  this,  that  the 
plaintiffs,  after  the  recovery  of  the  judgment  in  the  declaration 
mentioned,  on  or  about  the  first  day  of  July,  1858,  caused  a  writ 
of  capias  ad  satisfaciendum  to  be  issued  out  of  this  honorable 
court,  directed  to  the  sheriff  of  the  United  Counties  of  Frontenac, 
Lennox  and  Addington,  wherey  the  said  sheriff  was  commanded  to 
take  the  body  of  the  said  John  Macpherson  in  satisfaction  of  the 
said  jadgment ;  under  and  by  rirtne  of  which  writ  the  said  John 
Macpherson,  one  of  the  defendants  in  the  jadgment  declared  upon 
in  this  cause,  was  arrested  and  taken,  and  detained  in  close  cus- 
tody of  the  sheriff  of  the  aforesaid  United  Counties  of  Frontenac, 
Lennox  &  Addington,  in  satisfaction  of  the  said  judgmet^t,  and 
was  so  detained  in  close  custody  of  tbe  said  sheriff,  or  on  the 


*  Was  absent  from  ths  Pnnrinee  whoi  Jodgmsat 
t  DM  baflae  Jndgmtnt  was  proaoanot^ 
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limitt  of  the  said  United  Conoiies,  until  be  waa,  by  tbe'order  nod 
autbority  of  tbe  plaintiffB,  discharged  from  oaatody  by  tbe  sberilT 
of  tbe  said  United  Counties,  whereby  the  said  jadgment  was 
satisfied. 

Uemnnrer  to  the  third  plea,  on  the  following  gronnds :  that  tbe 
mere  arrest  and  eabseqnent  disobarge  of  one  defendant  on  a  writ 
of  capias  ad  aatisfimlendnm,  is  not  snob  a  satisfaction  and  eztinc- 
tioB  of  tbe  jadgnept  as  to  discharge  another  defendant  from  all 
liabili^  thereon ;  that  it  is  not  shown  that  by  tbe  arrest  and  dis- 
charge of  the  said  John  Macpherson  the  now  defendant  lost  any 
remedy  over  against  him  or  any  other  party  to  tbe  Judgment ;  and 
that  it  does  not  appear  that  the  s^d  Judgment  was  paid  or  satisfied 
as  against  the  now  defendant. 

Tbe  plaintiffs  taite  issue  on  tbe  pleas  of  tbe  defendant.  And  for 
a  second  replication  to  tbe  third  plea,  tbe  plaintiffis  say  that  the 
judgment  in  the  declaration  mentioned  was  reooyered  by  the  plain- 
tiffs on  a  bill  of  exchange  drawn  by  the  new  defendant  upon  and 
accepted  by  the  said  John  Macpherson  and  Samuel  Crane  for  the 
accommodation  of  tbe  now  defendant,  and  not  otherwise;  and 
that  tbe  said  John  Macpherson  and  Samuel  Crane  did  not,  nor  did 
either  of  them,  oyer  receiye  any  yalue  or  consideration  whateyer, 
and  were  in  fact  only  sureties  for  the  now  defendant ;  and  that 
the  said  debt,  for  which  the  said  judgment  was  recoyered,  was  and 
still  is  the  debt  of  the  now  defendant  And  tbe  plaintiffs  further 
■ay,  that  after  the  arrest  of  the  said  John  Macpherson,  under  a 
writ  of  capias  ad  satisfaciendum,  as  in  tbe  said  third  plea  men- 
tioned, he  applied  for  and  obtained  the  benefit  of  the  limits  of  the 
gaol  of  the  said  United  Counties  of  Frontenao,  Lennox  &  Adding- 
ton ;  and  that  while  he  was  on  the  liqiits  of  the  gaol  of  tbe  said 
United  Counties  thereunder,  the  plaintiff!^  consented  to  the  dis- 
charge of  the  eaid  John  Macpherson  from  such  limits,  which  is 
the  dischsige  from  custody  referred  to  in  the  said  plea :  and  the 
plaintiffs  further  say  that  they  did  not,  nor  did  either  of  them, 
erer  reoeiye  any  money  or  other  property ;  and  that  the  same  is 
not  in  any  manner,  either  in  whole  or  in  part,  paid,  satisfied  or 
discharged,  as  agi^nst  the  now  defendant 

Demurrer  to  this  replication,  on  the  grounds :  that  the  action 
being  upon  a  joinl  Judgment  against  the  deftedant  and  John 
Macpherson  and  Samuel  Crane,  it  is  not  competent  to  the  plabittfis 
in  Uiis  action  to  set  up  in  re|ily  to  the  defendant's  plea  the  position 
in  which  the  said  John  Maopheison  and  Samuel  Crane  and  tbe 
defendant  stood  with  regard  to  each  other,  on  the  instrument  upon 
which  the  judgment  now  sued  upon  was  recoyered  ;  and  that  it  is 
immaterial  whether  tbe  plaintiffs  haye  oyer  receiyed  any  money  or 
other  property  on  account  of  tbe  said  judgment :  the  arrest  of  tbe 
said  Macpherson,  and  bis  discbarge  by  the  consent  ot  tiie  plaintiffs 
operating  in  law  as  a  discharge  of  all  ftirther  remedies  oh  the  said 
judgment 

^his  action,  therefore,  is  brought  to  recoyer  from  the  defendant 
the  amount  of  a  Joint  judgment,  recorered  against  him  and  two 
others  after  one  of  tbe  defendants  has  been  arrested  on  a  ca.  m., 
and  discharged  from  custody  by  the  plamdHs. 

The  defendant  pleads  tiie  arrest  and  disobarge  of  bts  eo- 
defendant  in  bar  of  this  action,  and  In  tbe  third  plea  alleges  that 
thereby  tbe  plaintiffs'  judgment  was  satisfied.  The  plaintiffs 
demur  to  such  plea,  on  seyeral  grounds,  the  principal  of  which  Is 
that  tbe  arrest  and  subsequent  discbarge  of  one  defendant  is  not 
such  a  satisfaction  and  extinction  of  the  judgment  as  to  discharge 
another  defendant  Arom  all  liability  thereon. 

The  case  of  £th^  and  another  y.  JBbare  (13  M.  k  W.  494) 
Strongly  supports  tbe  plea.  It  establishes  that  a  judgment  (with- 
out satisfaction)  recoyered  against  one  of  two  Joint  debtors,  is  a 
bar  to  an  action  against  the  other,  and  is  pleadable  in  bar  and  npt 
in  abatement  Then,  if  one  of  seyeral  joint  debtors  cannot  eyen 
be  sued  after  a  reooyery  of  judsment  against  another  of  such 
joii^t  debtora,  any  act  of  the  plaintiff  by  which,  after  judgment 
against  all  parties  liable  on  a  note  or  other  obligation,  one  of  such 
parties  Is  released  tnm  his  joint  liability,  operates  in  law  as  a 
release  to  all.  In  the  case  of  Clarke  ▼.  Clement  and  Snglieh 
(6  T.*R.  525)  it  was  held  that  if  a  plaintiff  consent  to  discharge 
one  of  seyeral  defendants  taken  on  a  joint  ea.  <a.,  he  cannot 
afterwards  retake  him  or  take  any  of  the  others.  In  that  case, 
the  defendant  English  baying  been  taken  on  a  capiaa  ad  eaUefac^ 
m4uM  iseiied  againat  both  the  defbudants,  was  set  at  liberty  by 


the  plaintiff  on  an  undertaking  by  him  to  render  himself  on  » 
giyen  day  if  he  did  not  in  the  meantime  pay  the  debt ;  on  which 
tbe  defendant  Clement  moyed  that  the  writ  of  ea.  «a.  should  be 
quashed,  and  satisfaction  entered  on  the  roll.  In  tiie  argument  it 
was  contended  that,  allowing  one  defendant  to  go  ont  ol  essto^ 
in  evecution  on  his  promise  to  render  himself  agun,  is  no  eatia- 
faction  of  plaintiff's  debt;  and  though  it  might  be  doubtful  that 
be  could  be  retaken,  yet  that  his  being  let  ont  of  custody  was  no 
reason  why  the  other  defbndant  should  not  ba  taken ;  and  at  nfl 
eyents,  that  there  was  no  pretence  for  making  the  latter  part  of 
the  rale,  as  to  entering  satisfaction  on  tbe  roll,  absolute.  After 
the  role  obtained  by  Clement  was  disposed  of  by  an  order  that  hg 
should  not  be  taken  on  the  writ,  the  ptalntiff  sted  out  m  eaparata 
execution  against  English,  and  arretfled  him  again ;  on  wbieh  a 
rule  waa  obtained  to  &om  cause  why  he  should  not  be  discharged 
out  of  custody,  and  the  capiat  ad  eoHs/aeiendum  set  aside,  and 
satisfkotion  entered  on  tbe  roll  on  an  aflldayit  disclosing  tbe  facts, 
and  also  those  which  appeared  on  the  fonner  applieation.  Cause 
was  shown  against  that  rule,  and  it  was  urged  that  the  defendant 
English  haying  giyen  an  undertaking  to  render  himself  before  the 
return  of  tbe  first  ea.  m.,  was  estopped  from  making  the  objection. 
In  supporting  tbe  rule,  the  cases  of  Vig^e  y.  Aldrieh  (4  Bur.  2462), 
and  Jacquee  y.  Withey  (I  T.  R.  557),  were  cited.  The  court  were 
of  opinion  that  the  plaintiff  was  wrong  on  both  points,  mnd  made 
the  rule  absolute,  in  the  last  mentioned  case,  where  a  priaoner 
in  execution  was  discharged  by  the  consent  of  his  creditor  upon 
giying  a  fresh  security  to  satisfy  the  judgment  which  security  is 
afterwards  defeated  on  aeeount  of  a  mere  infbruallty,  the  judg^ 
meat  was  considered  satisfied,  and  could  not  be  set  off  againat  a 
demand  of  the  plaintiff. 

In  a  subsequent  oase—( T'dnnfr  y.  Hagtu,  7  T.  R.  420) — the 
defendant,  haying  been  charged  in  execution  at  the  Buit  of  tbe 
plaintiff,  was  discharged,  on  his  undertaking  to  pay  tbe  debt  at  a 
ftiture  day.  On  nonpayment  at  the  day,  plaintiff  sned  ont  %  fieri 
faeiae  against  him.  A  rule  was  obtained  to  show  cause  why  the 
a.  fa.  and  the  proceedings  on  it  should  not  be  set  aside ;  to  wbieh 
it  was  replied  in  argument  that  the  release  of  the  defendant  was 
conditional,  and  that  as  the  condition  was  not  performed,  the 
plaintiff  had  a  right  to  sue  out  another  writ  of  execution.  The 
court  held  that  seyeral  cases  cited  in  support  of  the  application 
proceeded  on  the  ground  that  it  was  considered  that  the  plaintiff 
receiyed  a  satisfaction  in  law  by  haying  his  debtor  in  custody  in 
execution,  and  made  the  rule  absolute. 

A  much  more  recent  case — CatUn  y.  iT^rao^,  (8  Com.  B.  N.  S., 
796)~is  to  tbe  same  effect  as  Tanner  y.  Bague.  In  that  case,  in 
which  all  the  former  eases  were  oited,  the  court  held  that  the  dis- 
charge ef  a  defendant  from  custody  iinder  a  09.  ea.  operated  in 
law  as  an  absolute  satisfaction  of  a  judgment  In  deliyering 
judgment  in  this  case,  1?illiams,  J.,  said  that  the  oedy  doubt  he 
entertained  was,  whether  tt  was  ooiapnlsory  on  the  conrt  to  enter 
satlsfi^ion  on  the  judgment  roll : — **  It  may  be  taken,  iq>on  the 
affidayits,  that  Mr.  Catlin  consented  to  the  discharge  of  Mr.  Kemot 
upon  an  agreement  that  if  be  would  so  consent  Mr.  Kemot  would 
abstain  f^om  eontroyertlng  the  proceedings  under  the  fiat  gainst 
him  in  bankruptcy ;  and  that,  notwithstanding  he  made  tbe  agree- 
ment Mr.  Kernot  did  contest  the  fiat  end  ultimately  procured  it  is 
be  superseded.  The  question  is  whether,  under  these  circumstances, 
the  discharge  of  Mr.  Kemot  from  custody  operated  a  satiafacUon 
of  the  judgment  debt  f  It  seems  to  me  to  be  impossible,  upon  the 
autborities,  to  entertain  a  doubt ;  and  I  think  it  is  impoeaible  to 
get  oyer  the  case  of  Lambert  y.  Pamel  (15  L.  J.  Q.  B.  65,  10  Jur. 
81),  where  tbe  Court  of  Queen's  Bench  ordered  eatiafhotion  to  be 
entered  in  a  oaie  precise^  like  this  ;--tbat  undoubtedly  is  in 
accordance  with  all  tbe  autborities."  The  mle  in  that  case  was, 
for  tbe  plaintiff  to  show  cause  why  a  memorandum  of  satisfhction 
should  not  be  entered  as  to  the  judgment  signed  in  the  case  of 
€Mimy,  Kemot,  on  the  2Ut  Janxary,  1847,  for  5461.  16«.  IdL, 
and  5t  14«.  costs,  and  registered  pursuant  to  the  statute  1  &  2 
Vie.  110,  charging  tbe  estate  of  the  defendant,  «the  debt  and 
costs  baying  been  satisfied." 

In  that  case,  though  the  defendant  bad  yioHtted  an  agreemoit 
on  which  his  discharge  from  custody  was  obtained,  after  able 
argument  and  full  consideration  of  the  circumstances,  the  court 
made  the  rule  to  enter  satisfiMtion  absolute. 
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The  odIj  ground  on  which  that  application  was  made,  was  that 
*'  the  debt  and  costs  had  been  satisfied,"  though  not  in  any  way 
except  by  being  discharged  from  the  limits. 

The  facts  admitted  on  the  pleadings  in  this  case  are,  that  the 
judgment  was  recoTered  on  a  bill  of  exchange,  drawn  by  the 
defendant  on  McPherson  &  Crane,  and  accepted  by  them,  for  the 
defendant's  acoomoradation,  against  the  defendant  and  McPherson 
&  Crane ;  that  a  ea,  $a.  was  sued  out  upon  that  judgment,  on 
which  Mr.  McPherson  was  arrested;  and  that  while  ho  was  a 
prisoner  on  the  gaol  limits,  the  plaintiff  discharged  him  from 
custody  ;  and  that  the  plaintiffs  have  not  reoei?ed  any  money  or 
other  property  in  payment  or  satisfaction  of  their  judgment.  It 
appears  to  me  from  tbtf  cases  cited  that  the  arrest  and  discbarge 
of  one  of  the  joint  debtors  operates  in  law  as  a  satisfaction  of  the 
judgment,  and  that  the  plea  setting  forth  the  arrest  and  discharge 
is  good,  and  the  defendant  entitled  to  judgment  on  the  demarrer. 
I  am  not  aware  that  there  is  anything  peculiar  to  distinguish  this 
case  from  other  cases  of  joint  judgments,  in  which  after  arrest 
and  discbarge  from  custody  the  courts  have  felt  themcelyes  bound 
to  order  satisfaction  to  be  entered.  Tbe  suit  in  which  the  plain- 
tiffs' judgment  was  recovered  was  brought  on  a  bill  of  exchange 
against  the  drawer  apd  acceptors,  under  the  28rd  aection  of  the 
act  of  this  FroTince,  Con.  Stat.  U.C.  cap*.  42,  which  enacts,  *<  that 
the  holder  of  any  bill  of  exchange  or  promissory  note  may,  instead 
of  bringing  sepaiate  suits  against  the  drawers,  makers,  endorsers 
and  acceptors  of  such  bill  or  note,  include  all  or  any  of  the  par- 
ties thereto  in  one  action,  and  .proceed  to  judgment  and  execution 
in  the  same  manner  as  though  all  the  defendants  were  joint  con- 
tractors." The  plainiifis  have  availed  themselves  of  that  act,  and 
have  sued  all  the  parties  to  the  bill  of  exchange  in  one  action,  as 
though  they  were  joint  contractors,  though  it  was  not  compulsory 
upon  them  to  do  so.  If  they  had  brought  several  actions,  as  they 
would  have  been  obliged  to  do  before  the  parsing  of  the  act  18  k 
lA  Vic.  cay.  69,  they  would  have  been  entitled  to  disbursements 
only  in  one^f  the  suits,  and  to  full  costs  in  the  other ;  but  the 
difference  as  to  the  amount  of  oosta  to  which  they  would  be  enti- 
tled could  not,  in  suing  for  so  large  an  amount,  have  formed  any 
consideration  \o  induce  the  plaintiffs  to  adopt  the  mode  of  proceed- 
ing authorised  by  the  statute.  The  aot^  I  think,  affords  a  facility 
in  enabling  all  the  parties  to  a  bill  or  note  to  be  sued  in  one  action ; 
and  in  that  action  a  Judgment  against  all  may  be  obtaiued,  either 
Jointly,  as  in  this  case,  or  severidly,  as  may  be  thought  dedrable 
by  the  plaintiff. 

The  judgment  sued  on  is  agi^nKt  all  the  defendants  jointly,  and 
I  can  discover  nothing  to  distinguish  it  Arom  all  similar  judgments, 
nor  can  I  perceive  any  reason  why  it  should  not  be  discharged 
in  the  same  manner.  In  the  second  replication  to  the  third  plea, 
the  plaintiffs  endeavour  to  show  that  because  the  bill  on  which 
the  judgment  is  recovered  was  made  by  the  defendant  and  accep- 
ted by  tbe  oth^r  defendants  for  his  accommodation,  therefore  he 
is  not  entitled  to  be  disobarged  by  reason  of  McPherson  having 
been  discharged  from  custody.  I  do  not  eec  that  tbe  defendant's 
position  in  reference  to  tbe  originail  cause  ot  aotioil  Can  in  any  way 
affect  his  position  as  one  of  tbe  defendants  fn  a  joint  Judgment. 
The  plaintiffs  might  have  urged  tbe  feet  stated  in  their  replication, 
if  they  had  failed  to  give  defendant,  as  the  drawer  of  the  bill 
notice  of  its  dishonour  after  acceptance ;  but  after  tbe  bill  has 
become  merged  in  the  Judgment,  and  all  ate  Jointly  liable  to  pay 
the  amount,  they  cannot,  I  think,  go  back  and  urge  snch  an  objec- 
tion to  a  discbarge  fhim  the  judgment — a  ditcharge  wiricfa  they, 
by  their  own  act,  have  placed  within  bis  reach.  In  my  opinion 
the  defendant  is  entitled  to  judgment  on  the  demurrer  to  this 
replication  to  the  third  plea. 

The  26th  section  of  chapter  42,  Consolidated  Statutes  of  Upper 
Canada,  provides  that  the  rights  and  responsibilities  of  the  several 
parties  to  any  bill  or  note,  as  between  each  other,  c>hall  remain  as 
though  that  act  had  not  been  passed  (saving  only  the  rights  of  the 
plaintiff,  so  far  as  they  may  have  been  determined  by  the  judg- 
ment). The  rights  of  the  plaintiffs  as  payees  and  holders  of  the 
bill  have  been  determined  by  the  judgment^  and  by  that  tbe  defen- 
dants are  jointly  liable,  and  cannot  be  treated  as  if  each  could  be 
held  independently  of  tbe  others  for  tbe  payment  of  tbo  whole 
amount 


I  quite  agree  with  the  judgment  of  .the  learned  Chief  Justice  of 
the  Common  Pleas,  that  the  defendant  is  entitled  to  judgment  on 
both  the  demurrers. 

VAVKOiroBiiiT,  C. — I  am  In  fayor  of  affirming  the  judgment  of 
the  court  below  in  this  case.  I  think  the  Legislature  did  not 
intend  to  place  the  plaintiff,  who  proceeded  by  the  course  which 
they  a(  least  advised,  and,  so  far  as  they  could,  by  penalty 
enforced,  in  a  worse  position  After  judgment  recovered  against 
the  several  parties  to  a  note,  than  he  Iras  in  as  to  them  before 
Judgment ;  that  is,  that  they  did  not  in  any  way  mean  to  alter  his 
rights  in  regard  to  them.  The  record  of  the  judgment  itself 
shows  the  relative  positions  of  the  several  parties  to  it,  and  that 
it  was  recovered  under  the  statute  permitting  such  form  of  proce- 
dure. No  extrinsic  evidence  for  this  purpose  is  required  ;  there 
is  no  going  behind  the  record  to  ascertain  it;  it  is  spread  out  on 
the  face  of  it,  and  the  way  iti  which  a  joint  Judgment  and  joint 
execution  were  obtained  there  appears ;  and  it  seeins  to  mc  it  is 
but  effectuating  the  intention  of  the  Legislature,  and  working  out 
the  spirit  of  the  act,  to  huld  that  upon  such  a  record  the  partlea 
severally  liable  are  to  be  treated  as  though  severftl  judgments  had 
been  recovered  against  them,  but  enforcable  by  one  execution. 
The  plaintiff  may,  under  the  act,  make  all  or  any  of  the  partiei 
to  the  note  defendants  in  one  suit.  He  is  not,  by  abandoning 
several  actions  against  all,  compelled  to  treat  all  as  joint  contrac- 
tors; he  may  select  the  maker  and  one  endorser  of  a  note,  and 
sue  them  together,  and  bring  separate  actions  against  the  remain- 
ing endorsers,  subject  only  to  the  penalty  of  being  deprived  of 
coats,  but  without  his  rij^lits  in  or  subwquent  to  such  action  being 
affected  by  the  action  in  which  he  has  Joined  the  others.  The 
Judgment  is  bat  the  cord  which  binds  together  the  stioka.  Tbe 
defendants  are  fixed  by  it  so  that  they  cannot  dispute  their  joint 
liability  to  the  plaintiff  thereunder ;  but  each  ia,  as  to  the  obaracter 
in  which  he  has  been  made  and  is  so  liable,  as  much  an  unit  as  is 
every  stick  in  the  bundle.  Section  26  of  the  Consolidated  Statute, 
chapter  42,  which  provides  that  the  rights  and  responsibilities  of 
the  several  parties  to  any  such  bill  or  note  as  between  each  other 
shall  remain  the  same  as  though  the  act  had  not  been  passed, 
saving  only  the  rights  of  the  plaintiff  so  far  as  they  may  have  been 
determined  by  the  judgment,  means,  I  think,  nothing  more  than 
this,  that  the  severid  defendants  sliall  have  their  recourse,  the  one 
against  tiie  other,  according  to  their  relative  liabilitiea,  as  though 
they  had  l)een  separately  sued  or  called  upon  to  pay,  in  their  several 
capacities  of  endorser,  drawer,  accommodation  acceptor,  or  as  the 
case  may  be ;  but  that,  as  regards  the  plaintiff,  their  liability  to 
him,  as  determined  by  the  Judgment,  shall  not  be  disturbed — that 
it  shall  not  be  open  to  any  of  the  parties  against  whom  he  has 
recovered  Judgment,  and  who  may  afterwards  be  compelled  to 
pay,  to  allege  that  he  became  liable  on  the  note  only  for  the 
plaintiff's  accommodation,  or  that  in  afiy  other  way  the  plaintiff  is 
liable  to  him. 

D&APia,  C.  J.,  retains  the  opinion  oppressed  la  tlMooiiftbeloir. 

EsTKH,  T.  C—  I  have  looked  at  all  the  cases  that  irere  cited, 
and  have  come  to  the  conclusion  that  the  Judgment  ot  tbe  court 
below  is  right  I  think  the  plaintiff  is  in  the  same  position  as  if 
several  judgments  had  been  recovered.  Ther^  Is  a  merger,  no 
doubt,  but  a  several  merger.  The  intention  of  the  act  of  Parlia- 
ment was,  not  to  prejudice  the  t^laintiff ;  only  that  there  should  be 
one  action  and  one  Judgment,  but  not  that  the  parties  should 
stand  in  any  different  situation  as  amongst  themselves.  The 
replication  hefe  sets  up.  In  effect,  that  the  defendant  who  Was 
discharged  was  only  a  sarety,  and  the  now  defendant  was  the 
principaldebtor. 

SpsAoai,  V.  C. — Upon  leadiag  the  aereral  clanfos  of  the  ao^ 
which  bear  upon  this  questien,  ono  is  Impressed  with  the  oonvi*- 
tion  that  tbe  one  oljcct  of  tbe  Legislatiire  was  to  enable  the  holders 
of  bills  and  notes,  and  in  a  sense  to  compel  tbea,  to  sue  aU 
parties  liable  to  them  upon  the  instrttmoat  in  ono  action*  without 
distnrbing  the  rights  of  the  parties  as  between  one  another.  In 
tbo  26th  clause,  which  creates  the  difficulty,  this  intention  is 
manifested  as  strongly  as  in  any  other.  In  express  terms  it  leaves 
the  rights  of  all  parties  as  they  were  under  the  old  form  of  pro- 
ceeding, with,  as  I  read  the  olause,  ono  excq[»tioii  expressed 
«*  saving  only  the  rights  of  tbe  pUiatiff,  so  fisr  as  they  nay  hava 
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been  determined  bj  the  judgment ;  "  which  I  take  to  meen  that 
the  rights  of  the  plaintiff,  as  determined  bj  the  judgment,  are  to 
■tand  as  ao  determined. 

One  naturally  inquires,  with  what  object  this  "suing"  was 
introdnoed.  A  reason  may  readily  be  suggested.  The  plaintiff 
might  fail  as  to  one  or  more  defendants,  or  as  to  all.  Suppose 
him  to  ftdl  as  to  one,  and  to  sueeeed  as  against  the  others*  if  the 
olanse  had  stood  **  the  rights  and  responsibilities  of  the  several 
parties  to  any  sueh  bill  or  note  as  between  eaeh  other  shall  remain 
the  same  as  though  this  aet  had  not  passed,"  and  had  stopped 
there,  there  might  be  room  to  contend  that  it  enabled  the  plain- 
tiff to  proceed  in  another  action  against  the  defendant  as  against 
whom  he  had  failed  in  the  action  in  which  be  had  joined  him  with 
other  parties ;  and  literally  the  words  used  would  coyer  such  a 
case,  but  for  the  provision  which  excepts  the  plaintiff's  rights  so 
far  as  they  may  be  determined  in  the  action  under  the  statute.  It 
is  not  necessary  to  say  that  a  court  would  hare  so  adjudicated ; 
the  Legislature  may  have  added  this  provision  to  obviate  a  doubt. 
It  is  suflBcient  to  show  that  under  circumstances  which  might 
arise  in  working  the  act,  a  result  might  have  followed  (or  the 
Legislature  might  have  thought  so)  which  it  was  deemed  ad? isable 
to  provide  against. 

MosBi80>,  J.y  thinks  the  judgment  of  the  court  below  was  right 

Per  Cur. — Appeal  dismissed,  with  costs.* 


COMMON  PLEAS. 


(Jt«pmrUd  5y  K.  0.  Jons,  Iiqn  BarrUUt-at-Lam,  R^orterloike  Cmrt) 
In  bb  Ths  Judou  or  thc  Couutt  Coubt  of  ths  Coumr  or  Eloik, 

AKD  ROBUT  MaOABTBET,  OVB,  d(0. 


to 


AJudfv  of  a  ooobW  eouri  \ij  order  ftayod  tho  proMcdtoft  te  a  eavM  until  th« 
attomej  or  hla  dlont  thotild  give  a  propor  Idomnity  to  the  i^intur  affrinit  any 
eoeta  to  ivlildi  bo  might  be  liable  ia  eonaeqaenoe  of  bitogliig  the  ection  la  oaee 
the  plaintiff  became  nonenlt,  ftc  The  order  was  aflenraroi  made  a  mle  of 
eoort  and  Jodgment  eoterrd  thereon. 

Upon  a  motioD  on  bebalf  <rf  the  attorney  to  Ibis  eonrt  tar  a  nendamaa  to  oonpel 
the  Judge  below  to  gnat  a  ramnone  or  take  other  proceeding!  fcr  reedndSng 
theonw. 

Meld,  that  the  appIioatSoa  ooold  not  be  entertained,  as  It  would  be  inlertelttg  with 
the  Jnrbdletlon  of  a  eompetent  tribanal. 

Cromlne,  applie  for  a  mandamas  nut  directed  to  the  judge  of 
the  County  Court  of  Elgin  to  grant  a  summons  or  take  the  proceed- 
ings for  rescinding  an  order  made  by  him  on  the  10th  November, 
1862,  in  a  cause  in  his  court  of  John  Ellison,  plaintiff,  and  Freeman 
Ellison,  defendant,  by  wbich  the  sidd  judge  ordered  that  the  pro- 
ceedings in  the  said  cause  be  staved  until  the  attorney  or  his  clieuts 
five  a  proper  idemni^  to  the  plaintiff  against  any  costs  to  which 
e  miffnt  be  subjected  or  be  made  liable  for,  in  consequence  of 
the  bnnging  of  Uiat  action,  in  case  the  pUdntiff  become  nonsuit,  Ac, 
Ac,  and  that  if  the  indeminity  were  not  given  wiUiin  ten  days  after 
the  service  of  the  order,  the  writ  of  summons  in  the  cause  was  to 
be  set  aside  with  costs  to  be  paid  by  the  attorney  to  the  plaintiff. 
The  indemnity  to  be  such  as  the  plaintiff  shall  be  satisfied  with,  or 
as  the  judge  should  approve  of  on  a  proper  notice.  On  the  6th  of 
January  last  the  order  was  made  a  rule  of  the  county  court  on  an 
§z  parte  application,  and  afterwards  judgment  was  signed  on  the 
oroer  or  role,  and  execution  issuea  and  placed  in  the  sherifTs 
hands. 

Dbapbb,  C.  J. — ^The  leadiof^  &cts  disclosed  on  this  application 
are  that  the  plaintiff  ezecuteda  deed  of  trust  dated  the  28th  of  May 
1868,  making  Benjamin  Drake  aud  two  other  persons  trustees  of 
his  estate.  This  deed  of  trust  was  produced  before  the  judge 
before  the  above  order  was  made.  It  was  sworn  that  Benjamen 
l>rake  as  one  of  the  trusteee,  iBstmcted  the  attorney  to  bring  this 
BOlion,  for  money  paid  by  the  trustees  on  aooonat  of  the  said  estate 
to  prevent  a  forecioeure  of  a  mortgage  given  by  the  plaintiff  and 
another  person  to  the  St.  Thomas  Building  Society,  for  the  purpose 
of  securing  the  amount  of  a  loan  obtained  from  that  society  by  the 


e  BxoBABBB,  J.,  who  wae  praeent  when  Jndgment  wm  pronomieed,  mid  he  etlll 
ratalned  the  opinion  eiprfemd  bj  him  In  the  ooort  below,  bat,  not  ImvlBg  been 
preeent  on  the  aignment  of  the  appeal,  gave  ao  JadgQienL— Eds.  L.  J. 


defendant,  Drake  was  appointed  by  his  oo-tmstees  to  demand  and 
sue  for  all  claims  belonging  to  the  said  estate. 

The  deed  of  trust  is  not  before  us,  and  we  do  not  know  that  by 
it  the  plaintiff  gave  the  trustees  authority  to  collect  debts  dae  to 
his  estate.  If  not,  the  attorney  could  derive  no  authority  from  the 
employment  by  Drake  to  bind  the  plaintiff.  If  Drake  and  the 
others  were  trustees  to  collect  and  wind  up  the  estate  assigned  to 
them,  it  does  not  readily  occur  to  me  on  what  ground  the  plaintiff 
could  interfere  with  the  action  of  the  tnistees,  and  still  lees,  why 
the  attorney  employed  by  Drake  should  be  deemed  an  offidofus  inter- 
meddler,  and  be  subjected  to  the  payment  of  coets  to  the  phuntil^ 
nor  why  the  trustees  should  be  prevented  collecting  a  debt  doe  to 
the  plamtiff's  estate  by  the  action  of  the  plaintiff  himsell 

I  abstain  from  expressing  any  opinion  as  to  whether  the  order 
is  or  is  not  in  accordance  with  law  on  the  actual  merits,  because  a 
perusaFof  the  trust  deed,  or  a  disclosure  of  further  circumstances 
might  change  any  view  I  should  adopt  upon  the  fiicts  now  ^parent, 
there  were  I  should  hope,  other  facts  made  apparent,  to  justify 
the  order  against  whicn  the  attorney  complains.  I  fed  bound 
to  assume  this,  as  the  order  is  of  a  different  character  from 
any  which  I  have  seen  in  aily  reported  case,  where  the  frets  were 
of  a  similar  character  to  those  above-stated. 

This  order,  is,  however,  made  in  a  cause  over  which  the  county 
court  had  jurisdiction.  It  may  be  as  suggested,  that  it  is  in  some 
points  an  excess  of  jurisdiction.  But  £is  application  is  wholly 
unprecedented,  and  is  calling  on  the  court  to  interfere  in  a  cause 
pending  before  a  competent  jurisdiction,  because  a  step  has  been 
taken  which  is  possibly  void  or  irregular,  but  which,  whether  void 
or  irregular,  cannot  in  this  mode  be  brought  in  question. 

Mandamus  refosed. 


PRACTICE  COUBT. 


(JBqpsrtai  5y  a  Bomsttv,  Beq^ 


AspertfTi^tteCbMrl) 


MooDT  y.  DovoAix. 


Stne  ySnr  tttUnff  down  d$Ktwrrtr^'Ml§MwtitQ  tiffuoBntn  fa  xVacnse 

A  demurrer  wm  eet  down  bj  theplatntUi;  bHbre  the  opentagoT eoart  on  the  fint 
day  of  MIchaalmM  Term,  for  argnment  on  the  eeeond  paoer  dagr,  and  after* 
warde,  aboot  twelTe  on  the  same  daj,  It  wae  eet  down  bj  the  daifondant  fcr  ar- 
gnment on  the  llret  paper  day.  Daring  the  eune term,  in  Ihnaetloe  Ooort,  arnle 
tn  etrike  out  the  demurrer  entered  by  d^ndaat  wae  diecharited  oat  the  giowad 
that  the  plaintlire  entry  wee  improperly  made  before  the  covrt  had  mec  The 
eonrt  bowerer  heard  the  eanm  on  the  day  for  which  it  had  been  enterad  by  the 
plaintlfl;  holding  that  he  had  a  ri^t  to  eet  It  down  before  the  opoahic  of  the 
ooort. 

Amotion  in  PraoHee  Ooort  im  Eader  foOowimg  to  raednd  the  dleuhaigo  of  the 

Crrknw  application  there,  was  refawd  ae  being  eontrary  toeetabHebed  prectipe 
t  withont  eoeta;  ae  the  learned  Judge  who  made  the  flrat  order  wlahed  It  to 
bemoTed  agetnet  and  if  noeilWo  to  he  reerlnrted 

■FW  flavor  V  ^PW  ^^BB^— ^^^^  W^V^V  W   ^^^P^i^W^^^raF    ^W    ^^^V   V  ^V^^^iV^B^^^^^lB* 

[PaAonoB  Oocss,  I.  Ti,  18I&] 
During  Easter  Term  Mo/rpkjf  obtained  a  rule  calling  on  the  de- 
fendant to  shew  cause  why  the  rule  granted  in  the  rawtioe  Court 
in  this  cause  on  the  21st  day  of  November  last  should  not  be  re- 
scinded, on  the  ground  that  the  ssme  was  made  throiu^h  mis^pre- 
hension  of  the  practice  of  the  court,  in  supposing  that  the  ooort 
required  demurrers  to  be  set  down  for  ai|^ment  in  court  while  the 
court  was  sitting,  and  that  they  could  not  be  set  down  before  the 
court  opened,  and  why  the  demurrer  books  set  down  for  argument 
by  the  defendant  in  this  cause  should  not  be  struck  oiF  the  paper, 
or  why  the  terms  of  the  rule  should  not  be  vsoied,  so  that  defen- 
dant snould  be  deprived  of  the  costs  of  the  said  rule,  and  that  the 
Cntiff  should  be  allowed  ail  costs  in  respect  of  the  demurrer 
ks  so  set  down  by  him,  on  the  forther  ground  that  the  said  de- 
murrer books  of  the  defendant  were  so  set  down  for  argument  by 
him  after  the  plaintiif  had  set  down  his  demurrer  books  for  arga> 
mentw 

On  obtaining  the  rule  the  plaintifls  filed  affidavits  to  the  eflfect  that 
on  the  first  day  of  Michaelmas  Term  last  the  plaintiff  after  10  o'clock, 
a.  m.,  and  before  the  court  met,  set  the  demurrers  down  for  argmnent 
on  the  second  paper  day  of  the  term :  that  about  twelve  o'clock, 
noon,  the  defendant  set  the  demurrers  down  for  argnment  on  the 
first  paper  day  of  the  term :  that  during  the  term  the  plaintiff  ob- 
tained a  rule  calling  on  the  defendant  to  shew  cause  why  the  de- 
murrers set  down  for  argument  by  him  should  not  be  struck  out 
of  the  paper,  because  they  were  so  setdownafter  the  same  demurrers 
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had  been  set  down  by  the  plaintiff:  that  that  rale  was  discharged, 
•mih  costs  to  be  costs  in  the  cause,  by  the  learned  jndge  who  sat 
in  the  Practice  Court,  on  the  ground  that  the  proper  time  to  set 
down  demurrers  was  while  the  court  was  actually  sitting  and  not 
before ;  that  the  case  was  ai^ed  on  the  day  for  which  the  plaintiff 
had  set  the  demnrrers  down  to  be  heard,  the  court  declminff  to 
hear  Uie  anrnment  on  the  day  for  which  the  defendant  had  set 
them  downf 

The  learned  judge  who  sat  in  the  Practice  Court  expressed  a 
desire  that  the  rule  should  be  moved  against  and  be  rescinded 
as  the  full  court  and  all  the  judges,  after  considering  the  matter, 
thought  the  plaintiff  was  rc^pilar,  and  had  the  right  to  set  down 
the  case  before  the  court  actually  c^ned. 

During  the  term  R.  A,  Harrison  shewed  cause,  and  contended  that 
although  the  fiill  court  might  review  the  decision  of  a  judge  in 
Chambers,  yet  when  the  same  judge  was  sitting  in  the  Practice  Court 
his  judgment  could  not  be  reviewed  by  the  full  court,  and  if  not, 
then  it  could  not  be  reviewed  by  another  judge  sitting  in  the  Practice 
Court.  He  referred  to  ConaoL  State.  U.  C,  ch.  10,  sec.  9,  as  shewing 
that  the  decisions  of  the  Practice  Court  had  the  same  binding  effect 
as  thoee  made  by  the  full  court ;  that  though  the  court  misht  dur- 
ing the  term  perhaps  revise  or  alter  a  rule  granted  during  the  term, 
it  could  not  do  so  after  a  term  had  elapsed,  and  the  rule  had  issued. 
He  also  objected  that  even  if  the  power  of  revision  clearly  existed, 
as  in  case  of  a  judee's  order,  it  would  not  be  exercised,  as  the  ap- 
plication had  not  been  made  in  the  next  term  after  the  order  or 
rule  complaned  of  was  made.  He  also  contended  that  the  materials 
on  which  the  original  rule  was  moved  for  oug^t  to  be  produced  on 
this  application.  He  referred  to  Merediih  v.  OibbofU,  21  L.  J.  Q. 
B.  298 ;  Orchard  v.  Moma,  21  L.  J.  £x.  79,  note ;  CoUinB  etal  Y. 
Jahnmm,  16  C.  B.  688 ;  Bole  of  Practice  No.  15,  Harrison's  C.  L. 
P.  Act,  69  7  Notman  v.  Rapilje^  6  O.  S.  660. 

Morphy^  contra,  contended,  as  to  the  materials  on  which  the 
ori^nal  rule  was  moved  not  beinff  produced,  that  it  appeared  by 
affidavit  filed  on  moving  this  nue  that  search  had  been  made  in 
the  proper  office  for  these  papers,  and  they  could  not  be  found ; 
that  the  learned  judse  who  sat  in  the  Practice  Court  havinc^  himself 
expressed  a  desire  &at  the  rule  should  be  rescinded,  the  court 
ought  to  exercise  the  power  varying  its  own  rules,  particularly  as  it 
was  in  a  matter  in  which  costs  alone  were  at  stake.  He  referred 
to  Niekerwn  v.  SkaWf  7  U.  C.  Q.  B.  641,  as  shewing  that  a  judge  in 
chambers  has  authority  to  alter  his  own  dedsion,  and  a  forAori 
the  court 

RicHAKDs,  J. — ^Without  establishing  a  precedent  that  would,  in 
my  judgment,  be  very  inconvenient,  and  contrary  to  the  established 
practice  of  the  courts  in  England  for  very  many  years,  I  do  not 
think  I  can  make  this  rule  absolute. 

The  observations  of  Baron  Parke,  in  Dodbofi  t.  8ooti,  (8  Ex. 
468,)  seems  to  me  to  apply  to  the  case  before  us.  He  says, 
'*  The  first  objection  is,  is  it  competent  for  me  to  entertain  this 
application  at  all,  the  objection  bsinff  that*  it  has  been  already 
disposed  of  in  such  a  way  as,  acooroing  to  the  established  prao- 
tiee  of  this  court,  to  preclude  any  further  enquiry.  Several  cases 
were  cited  to  shew  to  what  extent  the  courts  have  gone  in  laying 
down  Uie  rule,  that  after  an  application  to  them  has  been  made, 
and  has  failed  on  account  of^  defective  materials,  they  will  not 
allow  any  further  enquiry.  There  is  no  doubt  that  such  is  the 
eetabliahed  practice  of  the  Caort  of  Queen's  Bench,  as  appears 
from  the  cases  which  have  been  cited,  and  I  presume  it  to  be  the 
practice  of  the  other  courts  also.  The  practice  impears  not  to  have 
been  first  adopted,  but  sanctioned  by  a  rule  of  Uie  court  Queen's 
Bench  of  Hilary  Term,  8  Jac.  1,  by  which  it  was  made  highly 
penal,  if  a  matter  had  been  disposed  of  in  the  presence  of  Both 
parties,  to  agitate  the  same  matter  aeain,  and  that  upon  the  prin- 
ciple that  where  there  had  been  a  juogment  on  the  case,  it  was  con- 
ducive to  the  due  administration  of  justice  that  the  matter  should 
not  again  be  agitated.  Now  there  can  be  no  doubt  that  the  courts 
have  ^ne  beyond  that  part  of  the  rule  which  requires  the  matter 
to  have  been  disposed  of  in  the  presence  of  the  counsel  of  both 
parties,  because  they  have  held  a  party  equally  bound  when  the 
rule  which  he  has  obtained  was  discharged,  although  he  himself, 
the  pariy  obtaining  the  rule,  was  never  heard."  He  then  refers  to 
several  cases,  and  proceeds,  **  in  all  of  which  the  rule  was  recognised 
that  if  there  had  been  an  application  to  the  courts  and  the  matter 


has  been  disposed  of  by  the  court,  the  parties  will  not  be  allowed 
to  re-agitate  the  same  matter." 

In  Ltggo  v.  Young ^  (17  C.  B.  649,)  the  court  adhered  to  the  rule 
and  in  a  note  very  many  authorities  are  referred  to. 

In  Orchard  T.  MoxUt  (2  £.  ^  B.  206.)  where  a  point  in  relation 
to  costs  was  brought  before  a  judge  in  chambers,  he  thought  the 
matter  in  his  discretion,  and  reAis^  the  costs.  Subsequenuy  the 
court  of  Common  Pleas  decided  that  the  judge  had  no  discretion, 
that  decision  being  contrary  to  one  made  in  the  exchequer  previ- 
ously. The  plaintiff  then  renewed  his  application  for  full  costs, 
which  came  before  the  court.  Coleridge,  J.  said,  '*  Ton  have  taken 
the  dedsion  of  a  judge  in  chambers,  and  have  let  two  terms  pass 
without  disturbing  it"  It  was  urged  that  the  delay  occurred 
under  the  belief  that  the  judge  in  chambers,  according  to. the  de-, 
cision  of  the  Exchexuer,  had  a  discretion,  but  that  it  was  since 
shewn  that  construction  of  the  statute  was  disputed,  Coleridge,  J. 
added,  "  Suppose  all  that  was  done  at  chambers  had  been  done 
here,  we  should  not  now  hear  you."  Lord  Campbel,  C.  J.,  observed 
*'  Could  the  unsuccessful  parties  in  the  two  cases  in  the  exchequer 
apply  to  that  court  now,  or  could  the  party  who  fuled  in  the 
Ck>mmon  Pleas  take  that  course,  if  we  should  agree  in  opinion  with 
the  court  of  Exchequer  T* 

Toddr.  Jeffay,  (7  A.  d?  £.  619),  is  an  authority  on  most  of  the 
points  raisedin  this  case.  In  Trinity  Term,  1886,  a  rule  was  made 
absolute  in  the  bail  court,  by  Coleridge,  J.,  to  enter  a  nonsuit 
After  that  term,  the  plaintiff  applied  to  Colerid^,  J.,  at  chambers, 
for  liberty  to  move  tne  full  court  to  revise  his  judgment  given  in 
the  bail  court  The  learned  judge,  after  taking  time  to  consider, 
said  that,  under  the  circumstances,  the  plaintiff  might  have  liberty  to 
make  such  application,  if  the  fuU  court  thought  proper  to  entertain 
it  On  arguinff  the  rule  niti.  Lord  Denman,  in  giving  judgment 
said,  "  The  decisions  in  the  bail  court  are  like  decisions  nere.  The 
court  will  alter  its  own  rules  where  there  has  been  a  plain  miscon- 
ception. But  that  is  not  so  here.  And  where  a  judse  sitting  in 
the  bail  court  has  actually  decided  a  case,  even  a  doubt  expressed 
by  him  cannot  justify  us  in  altering  his  decision  after  the  term 
in  which  it  was  given."  Patteson,  J.,  said,  "  We  most  for  the 
sake  of  all  concerned  in  the  administration  of  justice,  consider  a 
rule  made  in  the  bail  court  in  the  same  light  as  if  it  were  made 
here,  and  if  the  rule  in  question  had  been  made  here,  we  could  not 
alter  it  after  the  term  m  which  it  was  made,  unless  there  had  been 
some  palpable  mistake." 

I  do  not  understand  that  the  misconception  referred  to  by  Lord 
Denman,  or  the  mitiake  by  Mr.  Justice  Patteson,  means  a  miscon- 
ception or  mistaken  view  as  to  the  law  of  the  case,  or  of  the  prac- 
tice of  the  court,  but  rather  as  to  some  fact  in  relation  to  the  form 
of  the  rule,  or  the  grounds  upon  which  it  was  argued ;.  as  in  one 
case,  where  it  was  made  to  appear  that  the  facts,  as  stated  in  an 
affidavit  on  which  the  court  acted,  were  false,  and  the  party  mak- 
ing the  affidavit  had  been  indicted  for  perjury,  and  had  absconded. 

I  think  on  the  authority  of  the  dedded  cases  and  the  reasoning 
applied  to  Uiem,  to  which  I  assent,  that  I  am  precluded  from  inter- 
fennjg  with  the  rule  moved  agunst  from  want  of  authority  so  to  do 
particularly  as  this  rule  was  moved  against  in  Easter  IN^rm,  and 
the  one  moved  against  was  granted  in  Michaelmas  Term  last,  and 
in  time  to  have  been  moved  against  in  the  same  term,  last  Michael- 
mas  Term  ending  en  the  29th  of  November  last 

As,  however,  the  learned  judge  who  ordered  the  rule  in  the 
practice  court  wished  this  motion  made,  and  desired  if  possible 
that  the  rule  should  be  made  absolute,  and  as  the  defendant  has 
insisted  on  his  strict  legal  right  to  have  the  rule  dischai^ed,  I  will 
discharge  this  rule  without  costs. 

I  do  not  think  allowing  the  rule  moved  against  to  stand  will  after 
all  be  of  much  practical  dis^dvuitage  to  the  plaintifi^  as  it  merely 
discharxes  an  application  to  strike  out  from  the  paper  the  de- 
murrer Dooks  set  down  by  the  defendant  It  does  not  necessarily 
imply  that  the  master  wiU  allow  the  defendants  the  costs  of  setting 
down  the  case  or  of  the  demurrer  books,  particularly  after  the 
decision  of  the  full  court  on  the  subject,  and  ne  will  no  doubt  feel 

Suite  justified  in  considering  the  plaintiff's  case  as  properly  set 
own. 
I  Rule  discharged,  .without  costs. 


^0 


LAW   JOURNAL. 


[Sbptimbr, 


CHANCERY. 
(S^ofied  ty  Am.  Qwjon,  Saq.;  BanitUria'Law,  Rtpcrter  to  the  Oburt) 


91m  Mt  givw  10  cuinil^  Mwti  «m*UiDl<  jm  ndwlloiiy  In  ranrtlmi  to  hkmt^iiw 
wboii  tte  tm  4m  doM  not  osoMd  flftj  pooadi,  4o«  not  app^  whon  «ko  do- 
ftadoBtlo  nridost  oat  of  tho  jnrMlcttJii. 

This  was.  A  siotfaMi  Imt  cleenee  la  a  foveolMUre  flnlt. 

:^lei9WfaW,  for  the  pUiaUlf,  asked  that  the  umal  decree  might  be 
•dMMra  op. 

8.  Mhke,  for  the  defendants,  objected  to  the  deoree  glTing  the 
plaiatlff  hlfl  ooets  of  the  suit,  ae  the  eiun  doe  was  shewn  to  be  only 
£42,  and  the  bill  should  therefoie  haye  been  filed  in  the  ooonty 
ooart. 

J'Ui^tfmU— The  act,  (16  Vie.,  ch.  110;  Con.  SUt,  IT.  C,  cK  IS), 
rsetriets  proceedings  in  that  eoart  to  defendants  resident  within  the 
jnrisdietion,  for  the  second  section  (Con.  Btat.  sec.  84)  provides  ex- 
pressly that "  any  person  seeking  equitable  relief  may  enter  a  claim 
acainst  any  person  from  which  such  relief  is  sought,  with  the  clerk 
of  the  oountv  court  of  the  county  imthm  wfdeh  such  last  named  per- 
son resides.'^  And  the  orders  of  this  court  for  the  rsgulation  of 
the  practice  of  the  inferior  courts  do  not  proyide  any  machinery 
whereby  proceedings  can  be  taken  against  a  person  resident  out 
of  the  jurisdiotion. 

YikKKOoaBxcr,  C— Let  the  usual  decree  be  drawn  np ;  and  let  an 
enquiry  be  made  whether  -a  sale  or  foredosore  will  be  more  bene- 
ficial for  the  infant  defendants.  And  if  it  shall  appear  that  a  safe 
is  proper,  order  a  sale  without  requiring  any  deposit. 


BbLL  v.  3ilLLSB. 


Tho  ftadtef  of  aa  trMtHHor  whoa  aBlmpoMkod  to  twatod  m  ru  fmHoatm  Wtwuu 
tho  portloo  to  tbo  tuboitodon. 

Thto  eoort,  wbon  tbo  nlfef  flvon  by  tko  «wrd  of  on  acUtimtor  to  offo  aotnre 
proper  to  be  •peeifiooUjr  prowrmed,  will  deerao  that  reltof;  and  that  too  oHliooah 
the  eoart  cannot  upedflcaUy  prvform  some  part  of  the  award,  whidt  to  for  tho 
benallt  off  tho  plaintilL  b«t  whidi  portkm  the  ptolntlff  ooneoiito  to  foregow 

This  was  a  cause  heard  before  V.  C.  Spragse,  at  sitting  of  the 
court  at  Barrie,  in  April,  1868.  An  ex  parte  injunction  had  been 
granted  before  the  hearing,  restraining  the  negotiation  of  the 
promissory  notes  menUoned  in  Uie  judgment. 

The  facts  material  to  the  present  report  appear  sufficiently  in 
the  judgment. 

FUafferMioT  tiie  plaintiff,  and  the  defendant  Robert  BeU. 

Stnmg,  Q.  C,  and  Oeler  for  the  defendant  Miller. 

Baker  ▼.  Towneend,  1  Tsunt  422 ;  Peteh  t.  Conlan,  Y  DowL  426; 
XeeAuMTtf  y.  CbKit^,  a  P.  W.  24. ;  T¥^<xa  v.  Wt&xKc,  2  W.  <k  Tud.  846 ; 
ITiekde  v.  ffaneoek,  7  D.  M.  <k  G.  800;  Zewin  v.  WkUly,  4  Russ. 
428;  Fry  on  Spec.  Per.  415,  Russell  on  Awards,  118,  488,  were 
leferrsd  to  by  counseL 

Spraoob,  y.  C. — ^The  bill  is  primarily  for  the  specific  performance 
of  an  award,  and  for  such  relief  as  necessarily  g^ows  out  of  that 
which  is  awarded ;  and  the  first  point  is,  whether  such  relief  is  of  a 
nature  proper  for  specific  performance.  It  seems  to  be  so.  It  is 
to  restndn  the  negotiation  of  promissory  notes,  and  for  security 
for  the  re-conyeyance  of  limd  as  awaraed;  or  for  a  decree  for 
re-conyeyance  itself. 

The  award  is  objected  to  as  unreasonable— as  in  excess  of  the 
power  of  the  arbitrators — and  as  wanting  in  finality  and  certidnty, 
and  therefore  as  not  proper  for  specific  performance ;  but  whether 
proper  or  not  for  sp^ific  performance  it  may  still  be  material  as  a 
finding  of  fiicts  between  the  parties,  which  they  cannot  afterwards 
controyert;  and  in  that  sense  Is  ree  judicata.  It  Is  so  treated  in 
Thy^on  Eyidence,  sec.  1666;  anai>(>0y.  Roeeer  8  East,  16,  is 
an  anthority  for  the  position. 

At  the  time  of  the  submission  to  arbitration  it  was  a  matter  in 
controversy  who  was  entitled  to  the  possession  of  certain  lots  in 
the  yiUage  of  Thornbury ;  Dayid  Miller  had  brought  ejectment  to 
recoyer  possession,  and  the  plaintiff  In  this  suit,  together  with  a 
tenant  of  the  younger  Bell,  had  filed  their  bill  in  this  court  to  stay 
proceedings  at  law,  upon  substantially  the  same  grounds  as,  apart 


from  the  award,  are  the  grounds  upon  which  relief  is  sought  in  his 
suit.  The  arbitrators  awarded  compensation  to  the  younger  BeU 
"  for  the  loss  of  the  use  and  rent  of  the  building  and  lots  "  in 
Tlkombury,  and  directed  that  Miller  should  pay  ue  costs  of  the 
proceedings  in  ejectment  and  in  this  court,  thereby  adjudging  in 
fayour  ofBell  upon  the  question  of  r^ht  to  the  possession  of  the 
Thornbury  lots,  as  &r  at  least  at  is  material  to  this  suit  The 
establishment  of  that  fact  is  material,  upbn  the  objection  to  the 
award,  that  the  matter  in  controyersy  arose  out  of  an  agreement 
haying  for  its  object  to  defeat  creditors,  and  so  not  proper  for 
specific  performance,  belnff  sgalnst  public  policy.  If  Bell  was  not 
to  haye  possession  of  the  lots,  their  conyeyance  to  him,  and  the 
giyinga  mortage  by  the  elder  Bell  as  security  for  their  re-conyeyance, 
taken  in  connexion  with  Miller's  indebtness  at  the  time,  would 
afibrd  room  for  the  presumption  that  it  was  a  scheme  to  i^aoe  the 
Thornbury  lots  beyond  the  reach  of  MUler^a  creditors;  but  if  the 
younger  jSeU  was  to  haye  the  poasession,  for  his  own  benefit  for 
the  ten  years,  or  eyen  for  a  shorter  period,  then  the  conyeyance 
and  mortgaze  and  oontemporaaeous  papers  may  haye  been  only 
the  mode  which  unskilful  laymen  adopted  for  carrying  out  their 
aereement ;  and  osrtainly  the  elder  Bell  would  be  more  likely  to 

£ye  a  mortgage  upon  his  own  property  where  lus  son  was 
inefidallT  interssted,  than  gratuitously  te  enable  a  straager  to 
defraud  his  creditors.  It  should,  I  thfakk,  be  quit  clear,  Nearer 
certainly  than  it  is  in  this  case,  that  the  ol^ect  of  the  arrangement 
was  to  defeat  creditors,  before  the  court  dnould  oppose  its  maxim 
iu  relation  to  public  potioy,  to  the  assertian  of  a  party's  equitable 
riffht. 

It  is  next  contended  that  the  award  is  both  unreasonable  and 
uncertain  in  directing  such  security  as  it  requires  for  the  release  of 
the  mortgage.  H  is  eyidently  put  in  the  shape  thai  it  is  in  the 
awaid,  beoBuae  the  mortgage  is  made  to  the  son  of  Dayid  Miller, 
who  is  a  minor,  and  no  doubt  at  the  instanoe  of  David  Miller 
himsdf,  so  that  the.  difficulty  of  releaung  it  is  of  his  own  crea- 
tion, but  this  difficulty  is  obyiated  if  the  court  can  direct  the 
actual  release  of  the  mortgM^e.  By  the  evidence  in  the  cause, 
documentary  and  otherwise,  it  is  quite  clear  that  the  mortgage 
was  flnven  for  no  other  purpose  than  to  secure  the  re-conveyance  of 
the  Thornbury  lots^  or  rather  their  conveyance  to  the  in£uit 
defendant  Robert  Miller,  the  appointee  of  his  iather.  The  award 
directs  the  conyeyance  of  tnese  lots  to  the  infants,  and  the 
plaintiffs  submit  so  to  convey  them:  the  object  of  the  mortgage 
will  be  answered  upon  such  conveyanoe  being  made,  and  the  court 
can  properly  decree  a  contemporaneous  release  of  the  mor^ased 
premises,  and  a  release  of  Uie  motgage  or  a  vesting  order.  The 
fstinr  David  Miller  submits  by  his  answer  to  join  in  a  releaae  of 
the  Mortgage. 

The  direction  in  the  award  that  the  Thornbury  lots  should  be 
conveyed  to  the  in£uit  and  not  to  his  ftther  is  also  eomplaiiied  of; 
but  that  as  I  have  said  was  the  ac reanmt,  and  was  so,  as  I  have 
no  doubt,  at  tiie  instanoe  of  the  Mthsr. 

I  think  there  is  notUng  oljectionable  in  my  prooeediBg  in  part 
upon  the  awunl,  and  In  part  upon  the  evidence  m  the  cause.  The 
rule  that  the  court  will  not  specifically  perform  an  award  unless  it 
can  perform  the  whole  of  ft,  must  be  taken  with  this  qualifioation, 
that  tiie  plaintiff  is  at  liberty  as  in  the  ease  of  any  other  agreemet, 
to  fore«>  any  parts  of  it  that  are  fbr  his  own  benefit,  a  position 
established  m  effect  in  J/orfin  v.  Pperoft,  (16  Jnr.  1126.)  and  so 
pidnly  reasonable  as  not  to  need  any  case  to  establish  It.  He  may 
in  this  case  abandon  that  part  of  the  award  wMcfa  directs  security 
to  be  given  for  the  fhture  release  of  the  mortgage;  and  prove 
independently  that  he  is  entitled  to  its  present  dischaige. 

I  think  it  was  within  the  competence  of  the  arbitrators  to  award 
as  they  did  in  relation  to  the  costs  at  law,  and  In  this  court ;  the 
matters  in  controversy  in  both  were  before  them,  and  involved  the 
question  of  which  party,  as  being  in  the  wrong,  ought  to  pay  the 
costs. 

'  It  seems  doubtful  whether  It  was  competent  to  the  arbitrators  to 
award  payment  of  the  |48  mentioned  in  their  award :  I  do  not  see 
that  it  was  a  matter  in  controversy,  and  the  answer  sets  up  that  it 
had  been  a  claim  previously  adjudged  upon  by  a  court  of  competent 
iurisdiction,  a  division  court,  adversely  to  the  plaintiff.  The  award 
IS  so  small  as  scarcely  to  justify  a  reference  as  to  Uie  facts.  I  think 
it  will  be  proper  for  the  plamtlff  to  al)andon  that  part  of  the 
award. 


J 
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I  hare  absteined  from  oonsideriiig  whether  the  vonoger  Bell 
was  or  waa  not  entitled  to  the  poBseeaion  and  uae  of  tae  Thombnry 
lot&-rwhether  the  £216  for  which  notes  were  ffiven  was  the  price 
of  eoods  sold ;  or  the  price  of  goods  sold,  and  of  such  possesedon 
and  nse  of  lots,  beeaxise  I  hold  that  queslion  a^odLoated  upon  by 
the  arbitators,  and  no  longer  open  to  oontroTcray.  I  hare 
proceeded  npon  that  pointy  as  establiahed  beforehand,  in  {aTOvr  of 
the  plaintiff,  and  I  haye  not  thought  it  proper  to^^wnsider  as  a  point 
for  consideration  whether  the  amonnt  awarded  for  compensation 
for  the  loss  of  possession  is  a  reasonable  or  proper  sum  or  o^erwiae. 
The  acooont  mnst  be  taken  npon  the  footing  of  that  befaig  a  prober 
snm  to  be  allowed  against  the  notes.  The  plaintiflb  are  entitled  to 
their  costs  np  to  the  hearing.  Further  directions  and  costs  to  be 
reserved,  the  plaintiff  to  pay  the  infant  ddendaat  Ms  costs,  and  to 
have  them  over  with  their  own  costs  against  David  Miller.  I  do 
not  see  that  any  costs  have  been  incurred  by  defendant  Robert 
Bell,  and  I  do  not  Imow  why  he  was  not  made  a  oo<plaintiff 


CHAMBERS. 


SqpVrUd  hjf  BoioBf  A.  Hakbibov,  Aq.,  Barrittet'tii'Lam, 
MoLsAK  T.  ETAira. 


SmUty  that  fiibiMBBM  brfiifriiMme  proowB,  nader  tee.  277  «r  the  0.  L.  P.  A.,  no 
fcw  «m  b»  alknivd  tenllBMB  «r  Mrvfat,  if  aot  MHte  fe»7  tte  fllMrtlL 

yth&n  wttDBMBi  an  MlypoBMM  and  paid  by  boih  partlM  loa  rait,  tkeraooMsfal 
party  is  entltlad  to  tha  coats  ofaoeb  wltnatna  ftoai  tiia  other. 

^niara  witneem  are  auhponaad  tatnotaalled,  thenaelerBlkoiild  dadda  whether 
tli^an  neoeeHiy  or  not;  and  aUow  or  refoee  tlMlr  eapeaan  aeeoidlatlj. 

[Ohambers,  Jme,  1888.] 

This  was  an  application  to  revise  costs  taxed  by  defendant^  the 
gromids  for  revision  being : 

1.  That  the  master  has  taxed  the  costs  of  services  of  subpcenaa 
made  by  a  person  who  is  not  the  sheriff  or  deputy^heriff  or  oailiff. 

2.  That  some  of  the  witnesses  for  the  defendant  were  paid  both 
by  plaintiff  and  defendant,  and  that  the  defendant  should  be  re- 
quired to  get  his  money  back  from  the  witnesses,  and  not  be  allowed 
to  tax  them  against  the  plaintiff;  and 

8.  That  the  fees  of  those  witnesses  who  were  not  examined  by  the 
defendant  at  the  trial  should  not  have  been  taxed :  and  that  the 
master  refused  to  decide  upon  the  materiality  of  the  witnesses  for 
whom  the  defendant  was  claiming  an  allowance. 

Adam  Wilsoii,  J.-*I  thinh  section  %*l*l  of  the  0.  L.  P.  Act  deter- 
mines  the  first  point,  because  a  subpoBna  is  nhons  process,  as  the 
following  definition  of  it  from  Blackstone's  Commentaries  dearlv 
shows :  ^*  Meme  process  is  such  process  tM  issues  pending  the  anu 
upon  some  collateral  matter,  as  to  summon  juries,  witnesses,  and 
the  like,  distinguished  from  original  process  which  it  founded  on 
the  writ  Mesne  process  is  alao  sometimes  put  in  contradistinction 
Xo  final  prootUt  or  process  of  execyHon,  and  then  it  signifies  ^  such 
proceoa  as  intervenes  between  the  beginning  and  ena  of  a  suiC  $ 
Oom.  2*79. 

The  section  of  the  C.  L.  P.  Act,  applicable  to  thia  cas^  (sec  277) 
enacts: — "  In  the  taxation  of  coats  no  fees  Bhall  be  allowea  for  the 
milease  or  service  of  writs  of  summons  or  other  meme  procem^  unless 
served  and  sworn  in  the  affidavit  of  service  to  have  been  served  by 
the  sheriff,  his  deputy  or  bailiff,  bdng  a  literate  person,  (or  by  a 
coroner,  when  the  sheriff  is  a  party  to  the  suit,)  nor  unless  a  return 
of  the  sheriff  or  coroner  (as  Ab  ea$e  may  be)  be  endorsed  thereon, 
except  in  cases  as  provided  In  the  eishteenth  section  of  this  act." 

The  tariff  of  costs,  which  provides  for  the  allowance  ia  Ma  attommf 
for  service  of  write,  Ac,  when  not  done  by  the  ^erlff,  snd  when 
taxable  to  the  attorney,  has  relation  to  the  18th  section  of  the  C. 
L.  P.  Act,  under  which  the  attorney  may,  on  the  default  of  the 
sheriff  for  fifteen  days,  have  service  made  for  him  by  any  literate 
person  (Har.  C.  L.  P.  A.  rso.) 

If  any  of  the  services  of  snbpcenas,  therefore,  were  not  made  by 
the  sheriff,  his  deputy  or  bailiff,  or  are  not  so  sworn  to  in  the 
affidavit  of  service,  "  no  fees"  (as  the  statute  says)  "  shall  be  allowed 
for  the  mileage  or  service  in  the  taxation  of  costs." 

As  to  the  second  point,  that  the  master  has  allowed  to  the 
defendant  the  expenses  of  those  witnesses  idleged  to  have  been 
■al^MBDAed  by  both  parties  andpaidbyboth,  the  rule  appears  to  be 


that  where  the  witness  is  subponiaed  by  both  parties  and  paid  by 
both,  that  party  is  entitled  to  his  expenses  from  the  other  wlio 
succeeds  in  the  cause. — Ben$OH  v.  ScmeUUr,  (1  Tao&t.  837,)  Allen 
V.  Yoxatt,  (1  C.  <k  K.  816.) 

As  to  the  third  objection,  I  tUnk  there  should  be  a  refterence  to 
the  master,  for  the  master  should  decide  not  only  whetiier  ihe  judge 
rejected  the  witnesses  or  not,  but  whether  they  were  necessary  or 
not. 

In  Oalhway  v.  Keyworih,  (15  C.  B.  280,)  Jervis,  C.  J.,  says, 
**  Where  the  judge  at  nut  pnu»  rejects  a  witness,  right  or  wrong, 
the  nuuter  never  allows  for  his  attendance."  Again,  "  If  the  cause 
had  been  tried  in  the  usual  course,  and  the  judge  had  reiected 
Armstrong's  evidence,  you  could  not  have  had  the  costs."  To 
which  Mr.  Atherton,  the  counsel,  assented,  saying, "  Ko  doubt  that 
is  so,  whether  the  decision  of  the  judge  is  right  or  wrong."  Maule, 
J.,  says,  "  The  court  does  not  sit  strictly  as  a  Oouit  of  Appeal  ftfrnk 
the  decision  of  the  msster.  Costs  of  increase  are  allowed  at  the 
discretion  of  the  court,  but  Umt  discretion  is,  for  convenience  sake, 
exerdsed  through  the  master.  The  court  has  still  an  original 
jurisdiction.  Yon  may  now  urge  that  the  expense  of  the  witness* 
attendance  ought  to  have  been  allowed,  on  the  erouad  that  he  was 
a  material  witness."  All  the  judges  tiien  MrtalAm  conoor  in  this 
ruling  as  to  the  witness'  fees,  both  when  rejected  by  an  arbitrator 
or  by  a  judge. 

But  the  expenses  of  witnesses  wHI  be  allowed,  though  not  called 
at  the  trial  Ch.  Arch.  Prac,  11th  ed.,  612.  In  MUXer  v.  Thommm, 
(4  M.  A  G.  260.)  where  a  plMntiff  did  not  call  a  witness  because 
the  defendant  fkfled  in  his  plea,  yet  he  was  allowed  the  fees  of  the 
witness;  and  see  also  Admnaon  v.  Nbei,  (2  Ch.  200,)  where  it  ia 
said  the  court  win  not  review  the  master's  taxation  when  he  has 
allowed  for  witnesses  who  were  not  called ;  but  this  must  mean 
where  the  master  has  entertained  an  objection  to  their  allowance, 
and  has  decided  that  in  his  opinion  (hey  were  materiaL  Sea 
DdiMUr  V.  TbwvM,  (1  Q.  B.  883,)  in  which  it  was  decided  that  whera 
the  plaintiff  does  not  prove  certain  assignments  of  peijury  set  out 
in  his  declaration,  he  shoidd  not  be  allowed  the  costs  of  those 
witnesses  who  were  summoned  to  answer  a  case  which  It  wss  sup- 
posed the  defendant  would  attempt  to  make  out. 

The  order  should  then,  in  my  opinion,  go  for  a  revision  upon  the 
first  and  third  grounds  of  objection ;  but  as  the  practice  in  the 
master^s  office  has  been  to  allow  for  such  services  ss  have  been 
complained  of  in  the  first  objection,  it  would  not  be  riffht  that  I 
should  unsettle  the  practice  in  this  respect  It  will  be  better, 
therefore,  that  the  defendant  shoidd  carry  his  objection  to  the  full 
court,  that  it  mav  be  more  maturely  considered  there  and  definitely 
settied,  and  I  will  grant  the  order  only  upcm  the  third  ground. 

Order  for  revision  on  the  thisd  ground. 


DsmosoN  V.  Kxox. 


ClMMMJiNW  wMMctytmoe. 

When  plaintUi;  having  raed  difaodant  In  a  Ooantr  Ocnu^  and  cAar  Joinder  «f 
iMttM  In  law,  obtained  a  eertiorarl  lor  the  reaK>vai  of  the  eanee  Into  the  Gout 
of  Qneen'e  Bench,  had  the  writ  returned ;  and  the  deftndant,  revising  to 
appear  in  the  Qoeen'i  Bench,  obtained  a  aoomooa.  calling  on  defmdant  to 
ihew  eanee  wh  j  he  ibould  not  enter  an  appaaraaoe  ta  the  oOee  of  the  Olerk  ef 
the  Crown,  or  why  the  plaintiff  should  not  hare  leare  to  enter  an  appianace 
ibr  him;  and  on  eerTlee  of  a  aotloe  upon  defendant  of  haTlng  entered  audi 
appearance,  why  plaintiff  ehonld  not  hare  leaTe  to  proceed  In  the  aeUon  by 
illing  a  deeiaratlon,  ard  Mrrlng  a  eopjr  of  the  ame  on  deCmdani,  hii  attorney 


or  agent;  or  why. in  deAimlt  of  deimdant  entering  an  appeainneei  plalnitff 
shoald  not  be  at  liberty  to  proceed  by  filing  a  decUratlon,  poating  np  a  copy 
with  notice,  to  plead  in  eight  days,  and  In  defiinlt  of  plea,  be  at  liberty  to  elga 
Judgment ;  or  why,  In  de&ult  of  such  eppearanoe,  a  wrtt  of  dMrtngaa  ehonld 
not  UBoe  to  compri  eneh  appaarance.  Tae  aomnioae  waa  dlieharged. 
^Mcsru^The  right  of  a  plalatur,  by  writ  of  cerUortrl,  to  remore  his  own  caoae  ta 
a  Superior  Oonrti  peaiding  an  i«ne  in  law,  not  determined. 

[CiwiabeM,  July  11, 1868.] 

This  was  a  summons  calling  upon  defendant  to  shew  cause  why 
he  should  not  enter  an  appearance  in  the  office  of  the  Clerk  of  the 
Crown ;  or  why  plaintifrshould  not  have  leave  to  enter  an  appear- 
ance for  him,  and  on  service  of  a  notice  upon  defendant  of  having 
entered  such  appearance,  why  plaintiff  should  not  have  leave  to 
proceed  in  the  action  by  filing  a  declaration,  and  serving  a  copy  of 
the  same  on  defendant,  nis  attorney  or  scent ;  or  why,'in  default  of 
defendant  entering  an  appearance,  plaintiff  should  not  be  at  liberty 
to  proceed  by  filing  a  declaration,  posting  up  a  copy  with  notice 
to  plead  in  eight  days,  and  in  deuiult  of  a  ploa,  be  At  liberty  to 
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sign  judgment ;  or  why,  in  defiralt  of  snch  appearance,  a  writ  of 
distringas  should  not  issue  to  compel  such  appearance. 

From  the  affidavits  and  papers,  it  appeared : — 

1.  That  on  2nd  June,  1868,  the  plaintiff's  attorney  served  the 
defendant's  attorney  with  a  notice  entitled  in  the  cause,  and  in  the 
Queen's  Bench,  thil^  the  phuntiff  having  sued  out  of  the  Queen's 
Bench  a  writ  of  certiorari,  directed  to  the  Judge  of  the  County 
Ck>urt  of  Huron  and  Bruce,  for  removing  the  cause  from  the  County 
Court  into  the  Queen's  Bench,  had  ^ed  the  writ  and  return  with 
Uie  proper  officer  at  Toronto,  and  that  defendant  was  required  to 
appear  in  the  said  action  within  ten  days,  otherwise  judgment  by 
default* 

2.  That  this  is  an  action  of  covenant  brought  for  the  reco- 
yery  of  $200  and  interest — ^brought  on  a  covenant  in  a  mortgage 
made  by  defendant  to  plaintiff,  in  favour  of  one  C.  B.,  as  the 
assignee  of  the  mortgage,  and  carried  on  for  C.  B.'b  benefit. 
That  this  action  was  commenced  in  the  County  Court  of  Huron 
and  Bruce,  and  defendant  pleaded  a  setoff  due  by  plaintiff  to 
defendant,  to  which  plaintiff  replied  on  equitable  g^unds,  an 
assignment  by  the  mort^^agee,  with  notice  to  the  mortgagor,  and 
his  assent  thereto,  to  which  replication  defendant  demurred.  That 
judgment  was  g^ven  for  defendant,  with  leave  to  plaintiff  to  amend. 
That  plaintiff  amended,  and  defendant  again  demurred.  That 
plaintiff  obtained  a  writ  of  certiorari  for  the  removal  of  the  cause 
from  the  County  Court  to  the  Queen's  Bench,  which  the  Judn 
returned.  That  after  the  return,  plaintiff's  attorney  saw  defend- 
ant's  attorney,  who  promised  that  he  would,  in  a  few  days,  send  an 
appearance  to  Toronto  to  be  entered,  but  has  not  done  so,  and  has 
amce  refused,  and  sUll  refuses ;  and  after  such  refusal  he  was  served 
with  the  above  notice. 

8.  Defendant's  attorney  denies  any  positive  undertaking  to 
appear,  stating  that  after  the  certiorari  issued,  plaintiff's  attorney 
proposed  to  him  to  let  the  pleadingrs  stand  as  they  were,  to  whicn 
ne  replied  he  would  think  it  over,  and  let  him  know  in  a  few  days. 
Plidntiff 's  attorney  then  requested  him  to  enter  an  appearance,  and 
defendant's  attorney  repliea,  "  he  could  send  it  at  the  same  time  as 
the  pleadings."  That  aefendant's  attorney,  on  reflection,  thought 
that  as  he  mid  only  been  retained  by  defendant  to  defend  the  suit  in 
the  County  Court,  he  would  require  his  client's  instructions  before 
he  entered  a  defence  in  this  Court  (Queen's  Bench),  and  he  shortly 
afterwards  informed  plaintiff's  attorney  that  he  declined  entering 
into  the  proposed  arrangement  That  pontiff's  attorney  threat- 
ened to  bring  ejectment  against  defendant  on  the  same  mortgage, 
unless  an  appearance  was  entered,  and  has  brought  such  action. 

Ji.  A.  BdrriMon,  for  summons. 

T»  jtfots,  contra. 

DsAPm,  C.  J. — ^The  removing  by  a  plaintiff,  by  certiorari,  of 
his  own  cause  from  the  County  Court,  pending  an  issue  in  law  not 
tried,  (and  possibly  pending  issues  in  fact,  for  the  affidavits  disclose 
only  that  a  setoff  is  pleaded  and  replied  to)  is  a  novel  proceeding, 
— BO  far  as  my  experience  goes — and  no  instance  ot  a  similar 
course  has  been  brought*  under  my  notice. 

Conceding  (for  the  sake  of  argument  only)  the  right  of  a  plaintiff 
to  remove  ms  own  cause  by  certiorari,  at  any  stage,  it  appears  to 
me  to  be  a  course  open  to  grave  objections,  and  to  which  I  should 
afford  no  facilities.* 

It  certainly  is  not  of  right,  that  the  plaintiff  should  obtain  a 
Judge's  order  in  eflect  to  point  out  to  him  what,  course  he  must 
now  take  to  get  on  with  his  action,  or  in  effiBCt  to  relieve  him  of  the 
responsibility  of  taking  a  step  by  forcing  the  defendant  to  appear. 

It  is  unusual  for  the  Court  or  a  Jud^e  to  compel  an  appearance, 
the  result  of  which  may  expose  defen&nt  to  loss  and  expen6e,  when 
the  defendant  has  no  desire  to  litigate  the  matters  with  the  plaintiff, 
but  leaves  him  to  pursue  his  remedy  in  such  mode  as  the  law 
authorizes. 

I  do  not  think  the  phuntiff  makes  out  a  case  of  an  undertaking 
by  defendant's  attorney  to  appear.  The  request  was  not  made 
until  after  the  writ  of  certiorari  had  been  sued  out,  and  when,  not 
improbably,  the  plaintiff's  attorney  felt  In  difficulty  as  to  how  he 
should  get  on,  and  the  plaintiff's  attorney  neither  took  a  step,  nor 
forbore  taking  one  in  consequence  of  the  alleged  undertaking. 

If  the  defendant  appears  to  the  certiorari,  I  do  not  perceive  what 
remedy  he  has  for  his  costs  in  the  Court  below ;  he  could  not,  in 
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any  way  that  occurs  to  me,  compel  the  plaintiff  to  proceed,  though 
the  plaintiff  may  obtain  a  procedendo,  notwithstanding  he  issoed 
the'  certiorari — at  least,  I  see  no  oblitacle  to  his  doing  so. 

It  is  obvious  that  if  this  course  is  allowed,  it  may  harrass 
defendants,  and  might  be  used  as  a  mode  of  appealing  from  the 
opinion  of  a  judge  oefore  judgment  was  actually  given,  instead  of 
following  the  practice  directed  by  the  statute  in  regard  to  appeak 

I  thiiUE  no  g^nyind  is  shewn  to  make  my  granting  the  order 
prayed  for  as  a  matter  of  right ;  and  as  a  matter  of  oucretion,  I 
feel  very  clear  I  ought  not,  in  the  absence  of  authority,  to  doit 

If  the  plaintiff's  course  of  proceeding  has  the  sanction  of  law,  he 
must  take  whatever  step  he  is  advised  to  carry  on  his  cause.  It 
by  law,  he  cannot,  without  some  special  and  discretionary  interfer- 
ence of  the  Court,  or  a  Judge,  get  the  defendant  into  the  Coart  of 
Queen's  Bench,  he  must  make  a  much  stronger  case  than  his 
affidavits  shew,  to  entitle  himself  to  this ;  and  I  confess  Hook  upon 
this  as  an  experiment  to  which  I  am  not  inclined  to  give  any 
encouragement. 

I  refer  to  Edwards  v.  Bowm,  6  B.  A  C.  206.  Melsome  v.  Oardmn, 
Cowp.  116.  Hankey  v.  Orand  Trunk  Railway  Company,  17  U.C. 
Q  B.  47^.  Keaqte  v.  Balne,  8  Jurist  619.  Ounm,  v.  iicHenry,  1 
Wills.  277. 

Summons  discharged  with  costs. 


LmcH  ST  AL  V.  Wilson  bt  al. 

Staying  pUvbiiiff*t  ejweitffen  Ut  m(M«  d^fkmdaaU  lo  imdUaU  an  aeUm  ani 
jwigmtnt  agakut  flainlifft-^Btfotr  to  to  do— Qircwufcmwt. 

An  applieatloo  to  dBlaj  a  platBtiff'a  prooMdlBgi  on  an  osoeatian  In 
•nftblo  tbo  d«lMiduit«  to  lovtitato  an  aotton,  and  to  aoqatro  a  poaltioii  In  vUek 
tbey  ttukj  Mpp\y  to  aot  off  m  Jadj^mont  to  1m  nwoT«red  by  them  nicainat  plaintiff  '• 
JadKmont  te  one  not  Ihandod  npon  a  right  givoa  bj  lav,  but  Is  nn  fipttl  to  Hn 
oqaltnMo  pomwm  of  tba  Oonrt. 

It  is  eapadient  Iherofort  on  orory  aneh  appUontion  to  consider  all  the  drenn- 
Btaoose,  to  determine  whether  or  not  the  appltoatton  raets  on  an  eqniUblfl 
ft>andatI(Mi. 

Ekidy  that  the  otrramelaaees  of  thli  eeoe  did  not  diaelone  aa^  an  eqaltahie  inn- 
datlon  ae  to  entitle  deflnidaata  to  the  relief  noacht; 

Qtuen,  the  power  of  the  Oonrt  or  a  Jodge  to  delay  plaintiff*!  proeeedlngn  In  id 
action,  in  order  to  enable  debndanta  to  tnstltate  an  action,  and  to  eoqelra  a 


poeltloo  In  whkh  th^  may  apply  to  aet  off  tho  JndgnMit  to  be  leeofreied  by 

Ity  Ibr  each  a  pedtkm. 

(Ghambera,  Jnly  16,  ISflS.) 


them  agalnet  plaiotlff 'a  Jodniodt 
SmAUf  there  la  no  authority  fbr  anch^  pedtkm. 


On  the  24th  June,  1868,  a  summons  was  granted  by  the  Chief 
Justice  of  Upper  Canada  calling  on  plaintiflb  to  show  cause  why  all 
proceedings  in  the  cause,  or  the  proceedings  on  the  execution  then 
in  the  sheriff's  hands  should  not  be  stayed  until  after  the  next  fall 
assizes,  or  until  judgment  for  the  sum  of  £i20.  6«.  2d,  costs,  taxed 
for  defendants  against  plaintiJBfs  be  obtained,  or  until  such  other 
time  as  the  Judge  in  Chambers  might  order,  on  the  ground  that  the 
defendants  have  a  claim  against  plaintifiiB  for  the  said  sum  for  costo 
taxed  against  them,  and  that  the  estate  of  the  late  Connal  James 
Baldwin  is  insolvent,  and  tmable  to  pay  the  debts  against  the 
eatate  in  ftill,  and  on  the  gpround  that  if  the  proceedings  are  not 
stayed  tmtil  defendants  obtain  judgment  and  are  able  to  set  off  this 
claim  against  the  plaintiff's  claim  m  this  cause  they  are  apprehen- 
sive they  will  lose  the  said  claim,  and  on  payment  of  so  much  of 
the  judgment  as  is  in  excess  of  the  said  claim,  or  so  much  as  the 
Judge  in  Chambers  may  direct 

It  appeared  from  the  affidavit  filed  on  both  sides, 

1st  That  the  present  action  (in  which  judgment  has  been  reco- 
vered, and  a  wnt  of  it.  fa.  against  goods  issued  and  placed  in  the 
sheriff 's  hands  on  17th  April,  1868,)  was  brought  in  the  life-time  of 
the  intestate  for  neglieonce  on  the  part  of  the  defendants  as  atto^ 
nies  and  solicitors  of  the  intestate ;  that  the  action  was  carried  on 
by  the  plaintiffs  after  the  death  of  the  intestate,  and«they  recovered 
a  verdict  for  $500 ;  that  the  execution  now  in  the  sheriff's  hands  is 
for  verdict  and  costs,  amounting  to  $700  or  thereabouts. 

2nd.  That  the  demand  of  the  defendants  arises  out  of  the  follow- 
ing circumstances.  The  intestate,  some  years  before  his  death, 
sold  some  lands  to  one  Duignan,  and  employed  the  defendants  to 
draw  a  deed  to  Puignan  and  a  mortgage  to  be  given  by  Duignan 
to  the  intestate  to  secure  £750,  the  balance  of  the  purchase  money, 
with  interest.  The  deed  and  mortgage  were  drawn  accordinffly, 
and  executed.  Duignan  without  delay  registered  his  dcedfoxii 
the  defendants  delayed  to  register  the  mortgage  for  many  months, 
and  in  the  meantime  Duignan  gave  another  mortgage  on  the  same 
lands  for  about  £1500,  which  was  rc|^tered«  and  tm»  defeated  the 
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intestate's  security,  as  Doi^an  had  become  insolvent.  After 
this  second  mortgage  was  given,  one  of  the  defendants  obtained 
from  Duignan  a  mortgage  to  the  intestate  of  other  landed  estate, 
which  waa  then  subject  to  two  other  mortgages.  On  the  12th 
Kov ember,  1867,  the  same  defendant  wrote  to  the  intestate  reser- 
ving an  ulterior  proposal  in  reply  to  a  note  of  the  intestate,  and 
proceeding  thus  '*  in  the  meantime,  for  the  benefit  of  all  concerned, 
"  it  would  be  well  to  take  immediate  steps  against  Duignan,  which, 
of  course,  will  be  without  prejudice  to  our  respective  positions 
or  rights,  as  it  will  be  a  pity  that  Duignan  should  gain  time 
while  we  are  endeavouring  to  settle  our  differences.  Please  to 
advise  with  some  professional  person  on  this  subject,  and  he  will 
see  you  do  not  risk  your  riehte  by  acceding  to  this."  To  which 
the  intestate  replied  through  nis  solicitors  on  26th  November,  1867, 
stating  that  the  solicitors  "  advise  him  to  comply  with  the  sugees- 
"  tion  contained  in  that  letter — ^that  immediate  steps  should  be  ^en 
against  Duignan  to  enforce  the  payment  of  the  mortgage,  it 
being  distinctly  understood  that  whatever  steps  may  m  taken 
are  not  to  prejudice  the  respective  positions  or  rights  as  between 
you  and  Mr.  Baldwin."  Upon  the  receipt  of  this  letter  a  bill  of 
complaint  was  filed,  at  the  instance  and  in  the  name  of  the  intestate, 
arainst  Duignan,  and  eventually  a  final  order  of  foreclosure  was 
obtained.  Communications  passed  between  the  intestate  and  his 
solicitors,  and  the  present  defendants  during  the  progress  of  that 
suit,  and  the  intestate  made  one  or  more  affidavits  for  the  purpose 
of  the  suit,  but  in  no  instance  did  he  repudiate  the  authority  given 
by  him  through  his  solicitors  for  the  institution  and  maintenance 
thereoC  No  oen^cial  result  to  the  intestate  attended  the  decree, 
and  the  property  on  which  the  second  mortgage  was  taken, 
proved  inadequate,  as  was  asserted,  to  satisfy  the  previous  incum- 
Drances.  It  was  for  the  costs  of  this  suit  in  Equity,  Instituted  under 
the  foregoing  clrcnmstancee,  that  defendants  claimed  the  right  and 
opportunity  to  set  ofL 

On  the  6th  Oetobw,  1862,  Morrison,  J.  made  an  order  in  the 
matter  of  the  p/esent  dafendants  as  attomies,  that  the  bill  or  bills 
of  costs,  Ac,  delivered  to  the  plainti£b  as  administrators  of  the 
of  the  intestate  Baldwin,  should  be  referred  to  the  proper  taxing 
oflfioer  of  the  Court  of  Chancerv  to  be  taxed,  and  (among  other 
thingB,)  that  the  defendants  in  this  cause  should  be  restrained  from 
commencing  or  prosecuting  any  action  or  suit  touching  their 
demand,  pendlns  such  reference  reserving  the  risht  to  dispute  the 
retainer  of  the  defendants,  and  the  liability  of  the  intestate  and  of 
the  plidntifiis  as  Us  administrators. 

On  the  16th  June,  1868,  the  Master  in  Chancery  certified  that 
in  pursuance  of  the  order  of  Morrison,  J.  he  was  attended  by  the 
Bohcitors  for  the  present  plaintlfis  and  defendants,  and  the  solidtors 
for  the  last  named  parties  having  brought  in  and  laid  before  him 
a  biU  of  their  costs,  charges,  and  disbursements,  amounting  to 
j£181.  14«.  6<i.,  he  had  taxed  the  same  at  £116.  9«.  9d,  and  the 
costs  of  taxation  £8.  16«.  6dl,  making  together  £120.  69.  2<f.,  of 
which  the  defendants  have  received  nothing. 

It  was  assarted  on  both  sides  that  the  estate  of  Connal  James 
Baldwin  is  Insolvent,  and  therefore  tiie  defendants  represented  that 
nnleae  they  could  set  off  this  demand  against  the  juogment  recov- 
ered agunst  them,  they  will  wholly  lose  it 

On  the  plfdntiffs'  side  it  was  shewn  that  on  the  seventh  January, 
1863,  they  made  a  deed  poll  reciting  that  the  estate  of  the  intestate 
was  indebted  to  Patterson  A  Harrison  in  divers  large  sums  of 
money,  and  that  plaintlfis  as  administrators  had  a  claim  against 
defendants  which  was  then  being  prosecuted,  and  in  consideration 
of  such  indebtedness  they  assigned  to  Paterson  A  Harrison  the 
said  claim,  to  the  extent  of  Patterson  &,  Harrison's  claim  for  costs 
and  professional  services  against  the  estate  and  the  plaintiffs  as 
administrators. 

The  defendants  were  notified  of  this  assignment  on  the  21  st 
Jannarv,  1868. 

On  tne  16th  June,  1868,  Richards,  J.  made  an  order  in  a  cause 
of  the  Edinburgh  life  Assurance  Company  judgment  creditors, 
and  the  now  defendants,  garnishees,  that  the  garnishees  should  pay 
to  the  judgment  creditors  £26  of  the  debt  due  from  |Jiem  to  the 
now  plaintifiis. 

It  was  sworn  that  the  plaintiffs  had  incurred  liabilities  and 
expenses  in  their  administration,  and  that  there  were  no  assets 
except  the  verdict  recovered  against  the  defendants  to  reimburse 
them  their  expenses  or  to  ideomify  them  against  such  liabilities. 


and  that  the  plaintiffs,  if  sued  by  the  defendants  for  their  bill  of 
costs,  intend  to  resist  the  claim. 

The  plaintiffia'  attorney  also  swore  that  he  delayed  entering  the 
judgment  in  this  cause  in  consequence  of  a  conversation  with  defen- 
dants' attorney,  from  which  he  was  led  to  believe  that  the  amount 
would  be  paid,  and  promised  not  to  enter  the  judgment  immediately, 
and  that  the  plaintiff's  attorney  attendea  before  Mr.  Justice 
Richards  when  the  garnishee  order  was  made,  when  the  now 
defendant's  attorney  fn  answer  to  a  question  put,  said  he  supposed 
the  money  would  liave  to  be  paid. 

Robert  A.  Marriton  showed  cause.  He  contended  that  under 
ordinary  circumstances  there  was  no  authority  in  favor  of  making 
the  summons  absolute,  and  argued  that  the  dictum  in  1  Chit.  Arch. 
9,  Ed.  664,  was  not  supported  by  the  cases  to  which  the  author 
referred,  Matterman  v.  Jualin,  7  Bing.  486,  Taylor  v.  Young,  201. 
Besides  he  distinguished  those  cases  by  showing  that  the  former 
was  an  authority  only  for  "a  brief  suspension"  at  the  instance  of 
a  person  whose  action  was  pending  and  the  latter  an  authority 
oiuy  for  set  off  of  costs  in  the  same  suit  But  he  also  argued  that 
in  this  case  there  were  special  circumstances,  which  would 
render  it  inequitable  to  make  the  summons  absolute.  First,  the 
assignment  by  plaintiff  of  the  verdict  of  which  defendants  had 
notice  before  application  (MUler  v.  Thompwfif  1  U.  C.  Pra.  R.  246  ; 
Staniievm  v.  margatroyd,  27  L.  J.  Ex.  426.)  Secondly,  the  right 
of  the  administrators  to  apply  assets  in  payment  of  personal 
expenses  of  administration,  and  distribution  of  the  balance,  if  any, 
according  to  the  priorities  of  creditors  and  nature  of  their  claims. 
(Omeny,SmUher9,%  SUrk,  828;  2  Williams'  Executors,  1688; 
Chapman  v.  Derby,  2  Vern.  117;  IUe»  v.  WallU,  1  Jur.  N.  S.  667; 
LombardY.AlderM  Beav.  642;  Warddly.TlulhuMii,  6  £1.  <fcB.  976.) 

C,  S,  Fatterson,  contra,  argued  that  there  was  ample  authority 
under  ordinary  circumstances  to  support  the  summons,  referring 
to  Matterman  v.  Malin,  7  Bing.  486,  to  show  that  the  application 
there  failed  because  of  the  omission  to  show  insolvency,  which  was 
not  only  shown  but  admitted  in  this  case,  and  as  to  the  special 
circumstances,  areued  that  the  assignment  of  verdict  passed  nothing, 
and  that  the  administrators  did  not  show  judgments  unsatisfied  m 
answer  to  the  application.  He  referred  to  PkUiipmm  et  al  r. 
CaldweB,  6  Taunt.  176. 

DRAPsa,  C.  J. — ^This  application  to  delay  the  plaintiff's  proceed 
ings  on  an  execution  in  oraer  to  enable  the  defendants  to  institute 
an  action  and  to  acquire  a  position  in  which  they  may  apply  to  set 
off  a  judgment  to  be  recovered  by  them  against  the  plaintiffs 
judgment,  is  one,  not  founded  upon  a  right  g^ven  by  law,  out  is  an 
appeal  to  the  equitable  powers  of  the  (x>urt.  It  is  indispensable, 
tncrefore,  to  consider  aU  the  circumstances  in  order  to  determine 
whether  the  application  rests  upon  an  equitable  foundation. 

It  does  not  appear  when  the  defendants  were  first  in  a  position 
to  assert  their  claim,  or  whether  they  delayed  so  doing  before  the 
6th  October,  1862,  when  Morrison,  J.  referred  their  bill  for  taxation. 
From  that  date  until  16th  June,  1868,  when  the  Master  made  his 
certificate,  they  could  bring  no  action.  This  summons  was  issued  on 
the  24th  June.  It  is  asserted,  and  not  denied,  that  if  the  plaintiffs 
had  applied  to  a  judffe  in  Equity,  instead  of  to  a  Common  Law 
Jud^e,  to  refer  this  bill,  which  is  for  proceedings  in  Chancery  only, 
a  trial  of  the  feet  of  retainer  by  a  jury  would  not  have  been 
necessary,  and  that  the  question  would  have  been  deposed  <^  at 
once,  or  at  least  without  the  necesraty  of  awaiting  the  assizes,  and 
that  the  plaintifib  ought  not  therefore  to  be  heard  to  complain 
ag^ainst  their  proceedings  being  so  lone  restrained,  as  it  arose  from 
a  step  taken  by  themselves-  I  incUne  to  the  defendant's  view 
so  fer.  If  there  was  unnecessary  delay  on  their  parts  before 
October  last  it  is  not  shown. 

It  may  be  inferred,  and  I  think  feirly,  from  the  case  of  MatAer- 
man  v.  Malin,  7  Bingh.  486,  that  the  Court  would  g^ant  "  a  brief 
suspension  "  of  the  proceeding  on  one  side  to  enforce  payment  of 
costs,  where  the  other  side  m%ht,  by  the  determination  of  a  rule 
then  pending,  and  which  the  Court  expressed  their  readiness  to 
proceed  with  at  once,  become  entitled  to  costs.  I  find  no  case 
which  has  gone  ferther  than  this,  and  from  the  observations  of 
counsel  it  would  seem  that  unless  in  case  of  insolvency  or  other 
special  circumstances  even  that*  relief  could  not  be  afforded.  It  is 
obvious  that  this  is  a  long  way  firom  being  an  authority  in  support 
of  the  present  application. 


i 


244 


LAW    JOURNAL. 


[Sbptbubir, 


The  luteoMge  of  Gibb,  C.  J.  in  PMUkpaon  y.  CaUko$a,  6  Tatmi. 
1'76,  is  aa  far  as  it  goes  adyerae  to  the  defendants,  though  not  any 
Mithority  on  the  point  at  issue.  Nor  haye  I  found  any  case  whicn 
afibrds  any  direct  guidance  for  a  decision. 

Looking  then  at  the  facta,  it  iq^pears  to  me  that  the  second  mort> 
gage  womd  neyer  haye  been  taken  from  I>uignan,  but  for  the  loss 
of  the  priority  of  the  first  mortga>^  eiyen  by  him  to  the  intestate. 
The  iury  hsye  in  this  case  detemunea  that  sach  priority  was  lost 
by  tne  nesleot  of  the  defendants.  It  may  be  truly  said  that  by 
taking  this  mortgage  the  intestate  had  a  reasonable  prospect  of 
being  secured  in  the  payment  of  Dmgnan's  debt  to  him,  but  it 
does  not  appear  that  the  intestate  was  aware  of  the  necessitjr  of 
this  step,  nor  that  he  sanctioned  it  before  it  was  taken,  and  it  is 
obyions  that  it  was  for  the  defendant's  interest  to  obtain  this 
security,  since  to  whateyer  extent  it  proyed  ayailable,  they  so  far 
reduced  their  liability  in  damages  to  the  plaintifls  for  their  neglect 

The  necessity  for  the  second  mortgage  arose  from  the  defendants' 
omission  in  regard  to  the  first  The  necessity  for  the  foreclosure 
suit  arose  from  the  same  cause.  The  costs  of  that  suit  are  what 
the  defendants  first  of  all  seek  to  obtain  jnd^ent  for  against 
the  intestate's  estate,  and  then  to  set  it  off  against  the  plaintifi^'s 
judgment  for  that  n^ligent  omission.  The  special  circumstance 
relied  on  to  support  the  application  is  the  insolyency  of  the  intes- 
tate's estate.  It  is  ui^ea,  and  if  true,  as  appears  to  me  with 
irresistible  force,  that  the  deficiency  in  the  assets  has  arisen  from 
defendants'  conduct,  and  the  total  loss  of  the  debt  due  by  Duignan, 
that  the  retainer  is  fully  open  to  question,  that  the  yerdict  agiunst 
the  defendants  is  the  only  fund  out  of  which  the  plaintiffs  haye  to 
pay  the  expenses  of  administration  for  which  they  are  personally 
liable,  and  that  it  would  be  unjust- under  the  circumstances  to 
relieye  the  defendants  by  a  proceeding  beyond  any  decided  case, 
and  which  would  occasion  loss  to  innocent  parties. 

Without  reference  to  the  assignment,  because  I  do  not  Keel  driyen 
to  rely  upon  it,  but  preferring  the  broad  ground  that  the  defendants' 
ease  is  not  one  which  entitles  them  to  the  equitable  relief  asked  for. 
I  discharge  the  summons  with  costs.  See  Youn^  y.  Oye,  10  Moore 
198;  Johfuon  y.  Lakeman,  2  Dowl.  P.  C.  646;  Taylor  y.  O&ok,  1 
Tounge,  201 ;  (yifare  y.  Heeves,  IS  Q.  B.  669. 

Summons  discharged  with  Costa. 


Waed  y.  Vahos — Thompsoh,  Gabhisbsb. 

€fam{g\ee  proeetitnfft  Seivtee  A/attaMng  order  and  tummmu  to  pof  over-'Dmih 
qfgamiihm  htf&rt  iaam  tf  order  to  pay  ooer^M^ffket  tKertqf^Ammdmmt  mme 
pro  tunc^iuut  at  to  indeotodntm. . 

Penonal  amtIm  of  an  attacking  onl«r,  or  •nnscnM  to  pay  ovm-  taoad  ther«oii, 
te  unneoeaaary,  if  it  can  be  abewn  or  can  be  gatherc<I  from  the  materials  before 
the  court  tbat  the  garniiihee  had  a  knowledge  of  the  ■  rrlop. 

Where  ihe  sommoiia  to  pay  over  waa  aiyved  oa  one  day,  and  Jod|(iDeiit  dal^irad 
tlU  the  next  d«y,  when  the  aomnona  was  made  abeoluta  (the  garniitbce  having 
died  during  the  interim)  on  an  application  to  »et  aside  the  order,  on  the  ground 
that  St  was  made  after  the  proeeedlog*  had  abated,  by  reason  of  the  death  of 
the  ganiiabee,  leave  was  given  to  the  judgment  creditor  to  amend  his  order 
niiac  jww  ittRc^  vtthottt  coats,  thedaiey  beingth»deUgrof  thajndfaandnotof 
the  party. 

^^umv,  should  not  alf  order*  aa  well  as  rales  be  la  yrtMeo  dated  aa  of  the  day  of 
argomsBt,  and  not  of  tho  day  of  dellvecy  of  Judgment  f 

The  eaecator  of  the  garnishee  having  sworn  that  there  was  no  debt  doe  at  the 
time  the  order  was  made,  and  that  there  was  ooUodon  between  the  Judgment 
creditor  and  Judgment  debtor,  which  neither  of  them  denied,  leave  was  given 
to  take  an  issue  on  payment  of  costs.  (Chambers,  July  S9, 186&) 

A  summons  was  obtained  by  the  executor  of  the  garnishee,  call 
ing  upon  the  judgment  ereditor  and  judgment  debtor  to  shew  cause 
why  the  order  made  in  this  matter  on  the  22nd  June  last,  ordering 
the  garnishee  to  pay  oyer  to  the  creditor  the  amount  of  his  indebt- 
edness to  the  debtor  should  not  be  rescinded. 
'  1.  Because  the  summons  to  shew  cause  npon  which  the  order 
was  mas  made  had  not  been  personally  seryed  on  the  garnishee. 

2.  Because  at  the  time  of  uie  making  of  the  ordtt  the  garnishee 
was  dead. 

S.  Because  nothing  was  due  at  the  time. 

And  upon  ffroimdfl  disclosed  in  the  affidayits  and  papers  filed. 

The  affidayit  made  by  Mr.  Bmnskill,  and  referred  to  in  the  sum- 
mons, stated,  amoDff  other  thiiigs— that  the  garnishee  died  on  the 
25th  June,  1863 ;  that  he,  Mr.  Brimskill,  is  one  of  the  executors  of 
the  deceased;  that  for  about  fiye  montha  before  his  death  the 
garnishee  was  chiefly  confined  to  his  house,  and  too  unwell  to 
attend  to  his  business ;  that  for  some  time  before  the  garnishee's 
death,  the  deponent  resided  chiefly  at  Bradford,  and  iMked  aftar 


the  affairs  of  the  gamiahee^  and  he  is  well  acquainted  with  the 
same ;  that  an  attaching  order  was  taken  out  on  Uie  14th  April 
last ;  that  a  summons  to  pay  oyer  was  taken  out  on  the  Idth  June; 
that  neither  of  them  was  peraonaUy  seryed  on  the  garnishee^  sad 
from  statenients  made  by  nim  to  lae  deponent,  he  (the  d^jonent) 
belieyea  the  garnishee  had  no  knowledge  of  the  summons  hsTing 
been  isaoed ;  tbat  a  oopy  of  the  attaching  order  waa  lumded  to  the 
deponent,  but  he  did  not  accept  seryioe  for  the  garnishee ;  that  the 
summons  of  the  16th  June  ne  belieyes  waa  seryed  on  J.  W.  E 
Wilson,  an  attorney,  who  had  occasionally  beoi  retained  to  do 
business  for  the  gmiahee,  but  who  had  no  authority  to  accept  8er> 
yioe  of  writs  or  papers  requiring  personal  aeryice;  that  he  (the 
deponent)  on  the  22nd  of  June,  haying  heard  of  Uie  issue  of  the 
summons,  and  that  the  judgment  creditor  was  pressing  the  jodge 
in  chambers  for  an  order  thereon,  deq>atched  a  Mq|;ram  to  Meesn. 
Paterson  A  Harrison,  his  solicitors,  to  see  Mr.  O'Brien,  Uie  aeeni 
for  the  said  J.  W.  H.  Wilson,  and  to  repudiate  the  seryioe,  which 
he  belieyes  was  aooordingly  done,  and  a  oommunication  was  made 
to  the  presiding  judge  in  chambers  by  Messrs,  Pateraon  A  HarriM& 
that  the  order  and  ennunona  had  neyer  been  persoaaUy  serred; 
that  in  order  to  set  aside  the  summons  and  seryioe  on  Wilfion,  an 
affidavit  was  drawn  up  to  be  sworn  by  the  garnishee,  stating  that  no 
seryice  had  been  made  ixpon  him,  but  before  the  afl&dayit*anriTed  at 
Bradford  thegarnishee  was  dead ;  that  on  the  26th  of  Jime  the  order  oa 
the  garnishee  to  pay  oyer  waa  made ;  that  he  can  sav  with  oonfideooe 
the  ^garnishee's  estate  is  not  indebted  to  Vance ;  that  the  judgment 
creditor  and  the  iudgment  debtor  are  brothera-in-law,  aiui  1^  the 
deponent  belieyea  there  was  eollusion  between  them. 

HobertA,  Harrwm,  for  the  summons,  said  he  did  not  reljso 
much  upon  a  want  of  personal  seryioe,  aa  upon  an  utter  want  of 
seryice,  both  of  the  attaching  order  and  somroons  to  pay  oyer  and 
so  contended  that  the  order  to  pay  ought  to  beres^nded  {Ahhtff  t. 
Dale,  14  Jur.  10701  This  groimd  he  urged  as  open  to  him  as  belnff 
a  ground '  discloeed  in  a^ayita  and  papers  fitod.'  He  also  ooateoded 
that  under  any  eireumatances  the  summonsoUKht  to  be  madeabsoliite, 
becanee  of  the  death  of  the  garnishee,  whereby  the  proceeding  had 
abated  at  the  time  the  order  was  made  (Con.  Stat.  U.  C.  cap.  22, 
sees.  288,  280, 290).  He  admitted  there  waa  no  direct  auUionty  in 
fayor  of  this  position,  but  argued  that  the  order  to  pay  upon  vhic^ 
execution  mi^ht  issue  was  a  quasi  judgment,  and  so  analoeous  to 
an  ordinary  iudgment  in  an  ordinary  action,  which,  if  obtained 
after  the  death  of  either  plaintiff  or  defendant,  was  at  common  law 
yoid  (Har.  G.  L.  P.  A.  874,  note  k\  He  argued  that  the  statntea 
17  Car.  II.  cap.  8,  and  8  <k  9  Will.  Ill,  cap.  11  sec.  6,  proyiding  for 
the  continuance  of  proceedings  in  an  action  under  certain  oirooinetan- 
ces  to  judgment,  notwithstanding  the  death  of  plaintiff  or  defend- 
ant, are  inapplicable  to  garnishee  proceedings.  Moreover,  be 
submitted  that  as  the  garnishee,  or  rather  his  l^al  representative, 
now  really  disputed  the  debt,  the  order  ought,  upon  that  groond 
at  all  eyente,  to  be  rescinded,  and  an  issue  directed  (Con.  Sat.  U. 
C,  cap.  22,  sec.  291 ;  WxfUU  y.  WmatM,  8  H.  d^  N.  288 ;  IftM  ▼. 
Birkeruhim,  8  W.  R.  420  S.  0.  29  L.  J.  Ex.  240> 

T\U,  contra,  contended  that  the  order  was  good  aa  against  the 
objectiona  raised,  and  if  not,  submitted  that,  under  the  circnmetan- 
ces,  he  was  entitled  to  have  the  order  amended  and  made  mmcpro 
tune  {ARUm  y.  Bouoh,  S  D.  <k  L.  106 ;  Lamrence  y.  Bodmm,  1  T.  A  J. 
S68;  BaUa  y.  Lockwood,  I  T.  R.  687 ;  ffeaihcoie  y.  Il>ia,  25  L.  T. 
Rep.  247;  BtyatU  y. Sinmums,  24  L.  J.  Q.  B.  2IS3 ;  Wriffht  Y.MiUi, 
28  jU  J.  Ex.  223 ;  Moor  y.  Hobertt,  27  L.  J.  C.  P.  181 ;  Lanman  v. 
AuOey,  2  M.  <k  W.  686;  Trueman  y.  French,  21  L.  J.  C.  P.  214; 
WUkintY.  CoMhf,  1  Dowl.  N.  S.  866;  Qrmih  y.  IFiffianw,  1  C.  4 
J.  47,  2  Saund.  72  i. 

Harriaon  in  reply  contended  that  if  the  judgment  creditor  con- 
sidered himself  entitled  to  haye  his  order  amended  numeprohme,  he 
ahould  make  a  substantiye  application  for  the  purpose,  to  which  cause 
would  be  shewn ;  and  that,  without  amenament>  the  applicaUou 
must  preyaih 

Adam  Wilson,  J. — I  do  not  think  I  ought  tor»open  the  questioB 
of  service,  either  of  the  attaching  order,  or  of  the  summonB  on  the 
garnishee  to  shew  cause  why  he  should  not  pay  over,  as  I  have 
already  disposed  of  this  point  at  some  length,  on  ibe  application 
being  made  for  the  final  order ;  *  besides,  the  present  proceedings, 
in  my  opinion,  show  no  reason  why  this  matter  should  oe  renewed. 

Wxrd  V.  Fame— MoaifissN,  Oarmitfm,  9  U.  0.  L.  J.  214. 
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Brnnskill's  affldftTlt  shews  that  he  himsetf— and  wlnle,  it  would 
seem,  he  was  looking  after  the  affiurs  of  the  garnishee,  during  the 
time  the  garnishee  was  confined  to  the  house,  and  was  too  tmweU 
to  attend  to  his  own  business — ^was  served  with  the  attaching 
order,  and)  it  may  be  assumed,  some  short  time  after  its  issue  on 
the  16th  of  April ;  but  be  does  not  say  whether  he  ever  informed 
the  garnishee  of  the  fiMst,  although,  in  the  nature  of  thingSy  it  must 
be  assumed  he  did  do  so,  and  more  particularly  as  he  doee  not  deny 
that  the  garnishee  had  Imowledge  of  the  order  and  of  its  service  as 
before  stated,  while  he  does  say  that,  from  statementa  made  to  him 
by  the  garnishee,  and  from  his  knowledge  of  the  garnishee's  aflUrs, 
he  does  believe  the  ffarmshee  had  no  knowledge  of  the  summona 
And  it  can  scnoely  be  assumed  the  deponent,  while  looking  after 
the  affisirs  of  the  garnishee,  could  or  would  have  neglected  so 
serious  an  affidr  as  uie  one  in  anostion.  At  any  rate  he  is  the  one 
who  can  the  best  explain  whether  he  did  communicate  the  receipt 
of  the  order  or  not,  and  as  he  does  not  aUeoe  to  the  contrary,  the 
inference  irresistibly  is,  that  he  did  do  what  ne  ought  to  have  done 
'—inform  his  principal  of  the  receipt  of  the  Impoiiant  paper ;  or,  if 
he  had  not  done  it  that  he  would  have  diBcloeed  the  fact  of  such 
non-«ommunication  to  the  garnishee. 

The  knowledge  by  the  garnishee  of  these  proceedings  having 
been  initiated  is  of  some  consequence,  for  a  less  strict  seryioe  or 
authority  is  required  iit  the  future  proceedings  or  services,  as 
would  appear  from  the  case  of  AiyUjf  v.  Suekland,  1  Exch.  6. 

Here  it  is  not  at  all  certain  but  that  the  garnishee  had  foil  and 
actual  knowledge  of  the  fhot  of  there  having  been  a  summons  upon 
him  to  shew  cause  why  he  should  not  pay  over,  or  that,  at  any 
rate,  he  should  be  presumed  to  have  had  such  knowledge. 

It  is  true  that  BrunskiU  says  from  his  knowledge  of  the  ear- 
niahee'a  affaira,  and  also  from  stateoients  made  by  the  garnishee, 
he  believes  the  garnishee  had  no  knowledge  "of  the  summons 
having  been  issued,**  which  is  rather  an  equivocal  expression.  But 
it  appears  that  Brunskill,  from  what  he  says,  heard  on  the  28nd  of 
June  <^  the  issuing  of  the  summons.  Now,  from  whom  did  he  hear 
thia  ?  Was  it  from  the  garnishee  ?  It  is  rather  to  be  presumed  it 
was,  because  Brunskill  telegraphed  on  that  day  to  Messrs.  Peterson 
«k  Harrison,  his  own  soli<iitors,  to  get  them  to  have  the  service  of 
the  summons  repudiated  by  Mr.  Wilson's  agent,  and  it  can  scarcely 
be  assumed  that  he  did  this  without  the  authurity  of  the  garnishee. 
In  fact,  the  very  act  of  Brunsldll  is  made  the  foundation  upon  which 
the  present  application  to  set  aside  tbe  service  of  the  summons 
rests. 

I  am  not  inclined,  therefore,  to  lav  mueh  stress  upon  the 
idea  of  there  being  new  &ct8  submitted  m  the  new  affidavits  at  all 
serviceable  to  the  applicant.  On  the  contrary,  I  rather  think  the 
service  of  the  attaching  order  is  strength^iea  by  Mr.  Brunskill's 
affidavit ;  for  while  before  I  thought  the  service  of  that  order  sus- 
tainable chiefly  by  the  latter  proceedings  then  had  upon  it,  I  now 
think  it  sustainable  from  the  circumstances  connected  with  the 
present  proceedings.  Nor  have  I  altered  my  opinion  as  to  the 
effect  of  the  appearance  of  an  attorney  to  exeept  to  a  service 
didmed  to  have  been  made  upon  his  client. 

The  first  olijeotion,  therefore,  I  do  not  entertain,  rather  than 
overrule  it. 

The  second  objection  is  one  which  may,  perhaps^  be  entitled  to 
prevail,  unless  relief  can  be  given;  for  the  order  being  drawn  up 
after  the  garnishee's  death,  can  be  of  no  efficacy  in  such  a  shape. 

It  is  SBid  the  eamishee  died  after  he  had  been  colled  upon  to 
shew  cause  why  ne  should  not  pay  the  debt,  and  after  the  case  had 
been  arrued  and  stood  for  juc4jinent,  and  that  the  delay  was  the 
act  of  we  Judge  and  not  of  the  party  claiming  the  benefit  of  the 
order ;  that  such  delay  should  not  prejudice  the  party  but  that 
such  relation  should  be  given  to  the  order  as  it  would  have  had  if 
the  delay  in  question  had  not  occurred.  It  does  seem  reasonable 
that  the  order  should  be  sustained,  if  it  properiy  can  be  so,  when 
the  occasian  of  its  not  being  earlier  made  was  certainly  the  act  of 
the  jodge,  who  required  time  for  consideration  aa  to  the  judgment 
to  be  pronounced,  than  that  all  that  has  been  done  towards  it  should 
be  dereated  by  an  objection  which  per  m  has  no  special  merit  in  it. 

The  order  of  a  judge  is  to  be  considered,  while  it  stands,  as  the 
order  of  the  court,  and  may  be  modified  and  dealt  with  by  the 
judge  precisely  as  a  rule  may  be  dealt  with  by  the  court.  And  I 
think  It  is  quite  dear  that  upon  the  particular  day  when  an  order 
ia  moved  for;  if  the  judge  la  not  i^^pared  to  give  hii  judf^ent. 


and  takes  time  to  consider  it,  if  he  afterwards  grant  the  order,  the 
order  may  be  drawn  up  (and,  perhaps,  in  strictness  should  always 
be  drawn  up)  as  of  the  day  on  which  it  was  made  {Es^an  v.  Jiet§lejft 
6  Dowi.  P.  G.  145).  This  would  be  to  make  the  order  aocording  to 
the  actual  fkot,  anid  is  quite  a  dlfierentthinff  I^b  giving  itan^sA 
operation  and  relation  as  was  sought  to  be  done  in  WUJbmi  v.  Camfyf 
1  DowL  N.  a  805. 

I  do  not,  therefore,  think  this  order  is  erroneonaor  void  a»  made 
after  the  death  of  the  garnishee;  but  it  is  rather  to  be  conddered 
as  wrongly  dated,  and  so  amendable  aeoording  to  the  truth  of  the 


Upon  the  third  ground  I  have  no  hesitation  in  granting  itHSui, 
and  permitting  the  executors  of  the  deceased  ffamishee  to  contest 
the  alleged  iiHlebtedness  to  the  judgment  debtor,  considering  all 
the  circumstances,  and  the  very  strong  foot  that  it  ia  the  judgment 
debtor  who  ia  distinctly  charged  with  carrying  on  these  proceed" 
logs,  and  between  whom  and  the  plaintiff  coUusion  is  at^ibuted, 
which  neither  of  them  has  denied. 

My  opinion  then  is  that  I  should  amend  the  order  as  to  its  date, 
and  that  I  should  discharge  the  summons  so  far  as  relates  to  the 
first  and  second  ^und8,aDd  that  I  should  make  it  absolute,  if  the 
applicant  desire  it^  upon  the  third  ground  upon  payment  of  costs.* 


COUNTY  COURT. 


(In  tlM  Goanty  Oourt  of  tha  Coontj  of  Elgto.  before  Hie  Honor  Jod^  Hpams.) 

EiLisoir  V.  Ellison. 

AeUon  in  name  <^  plaintiff  wUhout  auihoritjf — Stajf  HU  indemnify  gintn  to  him. 

Where  an  attorney  withont  the  knowledge  or  eooeent  of  pUIntiff  brought  en 
aotlon  tn  hie  name,  relylog  upon  an  eaelgnment  of  ehoeee  In  eetlODa  from 
plaintiff  to  the  peraoo  fi»r  wInmi  the  attorney  NaHjr  irut  actln|t«  aa4  Ike  rfgkl 


of  the  attorney  under  ike  aeetgameot  to  nee  platntUTi  nane  for  the  purpdeei 
of  the  action  was  ?ery  donbtftil.  an  order  wae  made  for  the  etaj  of  the  pr<v 
oeedlnge  until  the  attorn^  or  hli  client  shonid  giTe  a  proper  indonnl^  to  the 
plaintiff  against  any  eoets  that  he  might  be  eutMted  to  or  beeome  or  be  made 
UaMe  for  In  eoQseqnenoe  of  the  biioglng  of  the  action  in  ease  the  plaintiff 
should  beoomo  nonsolt,  or  the  suit  be  disoimttnued,  or  a  vsi^Mot  be  entered  for 
defoadant. 

(Chambeta,  Srd  NOTeoiher,  1888.) 

This  was  an  aelioB  for  money  paid  to  defendant's  use,  aa  set 
forth  in  special  endorsement  on  summons : 
**  To  paid  St.  Thomas  Building  Society,  for  you  at  your  requesty 

£81 ;  Interest,  X14  8b.  2d. ;  toUl,  X46  8a.  2d." 

Defendant  appeared  by  attorney,  and  afterwards  demanded 
security  for  costs  from  the  plaintiffs  attorney,  which  was  not  given, 
nor  was  the  demand  followed  up  by  any  application. 

The  plaintiff,  however,  made  affidavit  that  the  aetion  was  brought 
without  his  knowledge,  eonaent  or  eonourrenoe,  and  that  he  never 
authorised  Ae  plaiutiiTs  attorney,  nor  any  other  person,  to  bring 
the  acilon«  nor  had  he  ever  been  re<)ae8ted  by  any  person  to  allow 
an  action  to  be  brought  in  hia  name  against  the  defendant 

Upon  that  affidavit  a  summons  was  issned  calling  upon  tha 
plaintiff's  attorn^  to  ekew  oanse  why  the  writ  of  summons  issued 
and  served  in  thia  cause  should  not  be  set  aside  with  eosta  to  be 
paid  by  him,  or  why  the  beneficial  plaintiff,  whoever  he  mi(^t  be, 
shonid  not  pay  the  oosla  of  that  application  and  give  seenri^  to 
the  plaintiff  against  all  oosts  that  might  by  poeoibility  be  reoov* 
ered  against  or  recoverable  against  the  pluntiff,  &e.,  or  why 
further  proceedings  should  net  be  stayed  until  the  costs  of  the 
application  be  paid  and  the  security  given  to  the  plaintiff;  because, 

Ist  The  plaintiff  never  authorised  the  bringing  of  the  action. 

2nd.  That  the  plaintiff  had  no  interest  in  the  action. 

Upon  the  return  of  that  summons  Staniwa  shewed  cause,  and 
produced  a  trust  deed  from  plaintiff,  and  one  S.  H.  Ellison  to  one 
Haight,  Drake  and  Duneombe*  executed  upwards  of  ten  years 
ago,  ooavejing  all  the  estate  of  T.  &  Si  H.  Ellison,  together  with 
their  debts  then  existing,  and  eontalning  a  power  of  attorney 
authorising  the  trustees  to  collect  the  debts  for  the  benefit  of  the 
estate ;  he  also  read  the  affidavit  of  B.  Drake,  one  of  the  trustees, 
setting  forth,  1st.  That  he,  Dunoombe,  and  Height,  by  a  deed 
executed  28tb  May,  1852,  were  made  trustees  of  the  estate  of  the 
plaintiff  and  Samuel  Hubbard  Bllison.  2nd.  That  the  trust  deed 
had  never  been  revoked.    8rd.  That  the  debt  sued  for  was  for 


•  Applieant  declined  to  talte  tiM 


order  npoD  thetenneofpasnaeatof  ooati, 
witkeosta^-^Bns.  L.  J. 
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money  paid  bj  the  trosteee  on  aoooant  of  the  estate  to  the  St 
Thomas  Building  Society,  and  was  so  paid  by  them  in  their  capa- 
city of  trustees  of  the  said  estote,  and  was  necessarily  paid  by  them 
to  the  said  society  to  save  the  estate  from  loss— on  account  of  a 
mortgage  executed  prerioui^ly  to  the  trust  deed  by  the  plaintiff 
and  8.  H.  Ellison  to  the  said  society  to  secure-  a  loan  obtoined 
from  them  by  the  defendant,  and  that  he,  Drake,  was  appointed 
by  the  other  trustees  to  act  as  collector  for  the  eetate,  with  antho- 
rity  from  them  to  demand  and  sue  for  all  claims  belonging  to  the 
esUte.  He  also  read  an  affidavit  of  the  plaintiff's  attorney  that 
about  the  4th  Oct,  1862,  and  before  the  issuing  of  the  writ  of 
summons  in  this  cause,  he  was  instructed  by  B.  Drake,  one  of  the 
trustees,  to  commence  an  action  in  the  name  of  the  plaintiff 
against  the  defendant,  and  upon  argument  contended  that  there 
was  no  precedent  for  the  application,  and  that  the  trust  deed 
shewed  sufficient  authority  for  Mr.  Macartney,  the  attorney,  to 
bring  the.  action  when  authorised  by  the  acting  trustee,  even  in 
the  name  of  this  plaintiff,  without  using  the  name  of  S.  H.  Ellison, 
the  other  party  who  executed  the  trust  deed. 

fforton,  contra^  contended  that  a  debt  due  to  this  plaintiff  and 
S.  H.  Ellison,  jointly,  was  the  only  one  which  was  authorised  by 
the  trust  deed,  even  by  the  shewing  on  the  other  side— because  It 
was  sworn  that  the  mortgage  to  the  Building  Society  was  execut- 
ed by  this  plaintiff  and  S.  H.  Ellison,  jointly,  and  at  all  events  if 
the  money  was  paid  by  the  trustees  in  their  capacity  as  such  they 
were  the  persons  who  should  sue  for  it  and  not  J.  Ellison,  who 
was  nu  party  to  the  transaction ;  and  that  by  their  own  shewing 
the  suit  was  unauthorised ;  and  as  the  trustees  were  no  parties  to 
the  suit,  the  attorney  was  the  only  person  who  could  be  called 
upon  to  answer  this  application.  Besides  this,  the  Messrs.  Ellison 
only  transferrsd  debts  existing  at  the  date  of  the  deed,  28th  May, 
1862,  whereas  this  suit  was  brought  for  money  alleged  to  have 
been  paid  by  the  trustees  for  the  use  of  the  defendant  long  since 
the  date  of  the  deed. 

HuoHBS,  Go.  J. — The  cases  of  Smith  y.  TumbuU,  1  Prac.  Rep. 
88 ;  Hubart  v.  PhiUipt,  18  M.  &  W.  702 ;  Doe  DavU  t.  Egion, 
8B.  &  Ad.  786;  Dm  Hammek  ▼.  FiUis,  2  Chit  170;  Doe 
Shepherd  v.  Boe^  2  Chit  171 ;  Peekf&rdr,  Ewmgtim,  4  Dow.  468 ; 
Shaw  V.  OrmUton,  2nd  Prac.  Rep.  162;  Doe  Baker  v.  Roe^ 
8  Dow.  496;  Newton  y.  Matthews,  4  Dow.  287 ,  Coleman  v,  Beid- 
mail,  7  C.  B.  872;  Re  Henderem  v.  MeMahon^  12  U.  C,  Q.  B., 
288 ;  Hoekene  v.  PhiUipe,  16  L.  J.,  Q.  B.,  889 ;  Lowe  t.  Bott,  16 
M.  &  W.  800 ;  Whitehead  v.  Haight,  2  Dow.  268,  are  authorities 
for  this  application ;  some  of  these  shew  that  the  application  may 
be  made  by  pluntiff  and  some  by  the  defendant 

The  only  question  which  remains  is,  whether  or  not  the  debt 
sued  for  here  is  one  embraced  within  the  deed  of  t^ust  produced 
and  assigned  to  Messrs.  Drake,  Haight  and  Dancombe,  and 
whether  or  not  sufficient  authority  to  Mr.  Macartney  for  bringing 
the  action  in  the  name  of  the  plaintiff  hss  been  shewn. 

It  is  not  shewn  by  the  deed  itself,  for  the  assignment  is  a  gene- 
ral one  of  all  their  existing  debts  due  the  co-partnership  estate  of 
J.  k  8.  H.  Ellison  as  partners,  or  to  either  of  them  individually. 

The  affidavit  of  Mr.  Macartney  sets  forth,  that  he  was  instruct- 
ed by  B.  Drake,  one  of  the  trustees,  to  commence  an  action  in  the 
name  of  the  plaintiff  against  the  defendant ;  it  would  have  been 
explicit  if  the  affidavit  had  shewn  that  he  was  authorised  to  bring 
this  action  for  the  causes  set  forth  in  the  special  endorsement  on 
the  writ  Then  Mr.  Drake's  sffidavit  does  not  shew  that  the  debt 
sued  for  existed  at  the  time  of  the  assignment,  or  was  assigned 
or  embraced  within  the  general  terms  of  the  deed  of  trust ;  it 
sets  forth  that  the  suit  is  for  money  paid  by  the  trustees  on 
account  of  the  estate  to  the  St  Thomas  Building  Society,  and  paid 
by  them  in  their  capacity  of  trustees ;  while  the  special  endorse- 
ment sets  forth  a  claim  for  money  paid  to  the  St  Thomas  Building 
Society  for  the  Defendant  at  his  request,  and  it  is  to  be  inferred 
by  the  plaintiff. 

If  it  were  sworn  that  the  debt  was  clearly  one  of  those  assigned 
I  should  say  the  authority  for  bringing  this  suit  had  been  made 
out;  as  it  is,  the  payment  of  money  by  trustees  out  of  the  joint 
estate  of  the  plaintiff  and  of  one  S.  H.  Ellison,  by  reason  of  a 
mortgage  made  by  them  for  the  benefit  of  the  defendant  would 
not  give  the  plaintiff  a  chose  in  action  against  the  defendant,  it 
would  be  in  the  trustees  themselves  if  anywhere ;  at  all  events  it 


is  so  doubtful  as  to  make  it  right  that  the  proceedings  should  be 
stayed  until  Mr.  Macartney,  or  his  client,  give  a  proper  indem- 
nity to  the  plaintiff  against  any  co^^ts  that  he  may  be  subjected  to 
or  become,  or  be  made  liable  for,  in  consequence  of  the  bringing 
of  this  action,  in  case  the  plaintiff  becomes  nonsuit,  or  the  suit 
be  discontinued,  or  a  Terdict  be  entered  for  the  defendant,  or 
otherwise  during  the  course  of  the  cause ;  because  I  think  the 
bringing  of  this  suit  la  unanthorised  in  so  far  as  the  plaintiff  is 
concerned. 

The  plaintiff  would  have  no  claim  for  an  indemnity  in  any  case 
clearly  within  the  meaning  of  and  covered  by  the  deed  of  asalgn- 
ment,  because  he  had  the  opportunity  of  proteoting  hinsaelf  and 
providing  for  that  at  the  time  the  deed  was  executed ;  bat  in  a 
case  where  the  authority  is  denied  on  the  one  hand  and  made 
more  than  doubtful  on  the  other,  as  in  this  case,  I  think  lie  has  a 
right  to  the  Indemnity. 

If  the  indemnity  be  not  given  In  ten  days  the  summons  must  be 
made  absolute  in  the  first  alternative  with  costs.  If  the  indem- 
nity be  given  It  must  be  such  as  the  plaintiff  will  be  smtisfied  with 
or  as  I  shall,  upon  its  being  submitted  to  me,  approve  of,  upon  a 
proper  notice  to  the  plaintiff  or  his  attorn^  of  its  being  about  to 
be  submitted  to  me.  Order  aoocffdipgly. 


QUARTER  SESSIONS. 

(In  the  QmHw  Setiloas  of  th«  Oanntj  of  Ugln;  Hit  Honor  Jndfi 

ChAlrman.) 

Mills,  Appellant,  t.  Bbowh,  Respondent 

CUiwidtUmfar  edKng  inturieoHmg  Ujtmrt  ^fUr  7  tfdeek  em  Satmrdaf  n^gkl,  oni 
6c/bre  8  t^deek  on  the  Mmdajf  wtetnk^  feUewiHf,  mmiiuM$  to  Om.  MoL  U.  CL, 
eap.64k,a«.tt4. 


Sdd,  latj  that  m  aonvletioii  which  did  not  naoatlTa  that  th«  penona  to  whom  ihe 
■ato  waa  mad*  war*  traTellan  or  ordinary  Doardan  todglnf  at  the  piaoi  vhan 
tha  Itquor  was  wid,  or  a  raqiildtloB  te  nwdkal  pwpooM,  waa  voM. 

JAM,  2nd,  that  whan  tha  proof  moat  nafallva  tha  oiroaaMtaaaaa  of  imniiitlHii, 
tha  tiJJTipgft^l'rp*  la  tha  inatrnnMut  of  ooavktioa  ought  to  do  tha  mom. 

CMh  Jan^  1888.) 

The  oonvicUon  set  forth,  that  the  appellant  '<  did  keep  a  bar- 
room open,  by  an  inside  door,  and  dealt  out  and  disposed  of 
intoxicating  liquors  to  sundry  persons,  to  wit  to  D.  P.  ft>id  S.  D., 
in  a  bar-room  in  the  house  of  the  said  John  Mills,  in  the  Tillage  of 
lona,  in  the  said  county,  &c.  (being  a  place  where  intoxicating 
liquors  are  allowed  to  be  sold),  on  the  Sabbath  day,  and  also  after 
the  hour  of  seven  o'clock  on  Saturday  night  previous  to  the  said 
Sabbath  day,  contrary  to  the  form  of  the  statute  in  each  case 
made  and  provided." 

E.  Horton^  for  the  appellant,  took  exception  to  the  convictioa 
in  that  it  did  not  show  that  the  parties  to  whom  it  is  alleged  the 
liquor  was  sold  were  not  travellers  residing  at  the  appellant's  inn, 
or  ordinary  boarders  residing  there,  or  that  there  was  no  requisi- 
tion for  medical  purposes  either  from  a  licensed  medical  practi- 
tioner or  a  justice  of  the  peace ;  that  a  sale  to  either  of  these,  or 
under  certain  circumstances,  might  be  legal ;  and  the  conviction 
ought  to  have  negatived  all  thdse  circumstances,  either  of  which 
would  have  justified  the  selling;  and  cited  Shaw  v.  HeepeUr^  IS 
U.  C.  Q.  B.  104 ;  Blac.  Com.  184,  9  Lon.  Ed. ;  and  King  ▼.  Jmkee^ 
8  T.  R.  642. 

Stanian^  for  respondent,  contended  that  Shaw  ▼.  Heepeler  bore 
out  the  conviction,  and  that  the  words  in  the  ooAviction,  '*  con- 
trary to  the  form  of  the  statute,"  &o.,  cured  the  defect,  if  any 
there  were ;  and  that  It  was  to  be  inferred  that  the  persons  to 
whom  the  liquor  was  sold,  contrary  to  the  statute,  were  not  per- 
sons in  whose  favor  the  statute  makes  exceptions;  and  referred  to 
Con.  Stat  U.  C,  cap.  108,  sees.  67  to  62. 

HuQHis,  Co.  J. — The  case  of  Rex  v.  Dunton,  1  Chit  147,  in 
which  a  conriction  under  the  Imperial  statute  6  Geo.  Ill,  cap.  14, 
for  taking  fish  without  the  owner's  consent,  was  brought  in  ques- 
tion, the  conviction  was  held  bad,  for  not  stating,  as  well  in  the 
information  as  in  the  evidence,  that  it  was  without  the  owner's 
consent,  although  there  were  no  words  in  the  statute  requiring 
such  consent  to  be  negatived. 

In  Seth  Turner^ e  case  (9  Q.  B.  80),  in  which  a  summary  couTic- 
tion  under  the  Imperial  Master  and  Servants  Act  was  adjudicated 
upon,  it  was  held  that  the  mere  allegation  that  the  defendant  (a 
servant  employed  by  the  prosecutor  ondar  an  agreemani  to  aerve 
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ft8  ft  miner  for  eleven  months)  "did  absent  himself  fW>m  his 
master's  serrice,  and  did  thereby  neglect  to  MfLl  the  conditions  of 
the  hiring,  contrary  to  the  form  of  the  statnte,"  was  insnffloient 
for  not  negativing  a  lawful  excuse,  and  it  was  held  bad,  because 
the  fact  as  charged  might  be  consistent  with  the  Innocence  of  the 
accused,  although  the  statute  did  not  use  the  words  "without 
lawful  excuse,"  or  words  of  that  import. 

The  case  of  King  r.  Juket^  cited  In  argument,  was  quite  aoala- 
gons  to  the  present  case.  It  was  a  couTiction  under  the  Imperial 
statute  80  Geo.  Ill,  cap.  69,  sees.  8  &  4 ;  and  it  was  held  there 
that  a  summary  conTiction  for  any  offence  created  by  statute  must 
negative  every  exception  contained  in  the  clause  creating  the 
offence,  and  a  defect  in  omitting  to  do  so  is  not  aided  by  a  proviso 
in  the  statute  that  **no  conviction  fbr  any  offence  in  the  act  shall 
be  set  aside  for  want  of  form,  or  through  the  mistake  of  any  fact 
or  circumstance,  or  other  matter,  provided  the  material  facts 
alleged  were  proved ; "  for  it  is  a  material  fkct  that  the  defendant 
did  not  come  within  any  exception  in  the  enacting  clause.  Lord 
Kenyon,  G.  J.,  said :  "This  is  not  an  objection  of  form,  bat  of 
substance ;  and  the  reason  is  well  given  in  Hawkins  (2  Hawk.,  o. 
25,  sec.  118),  why  a  conriction  should  negative  all  the  exceptions 
in  the  enacting  clause — because  the  party  cannot  plead  to  such  a 
conriction,  and  can  have  no  remedy  against  it,  but  from  an  excep- 
tion to  some  defect  appearing  on  the  face  of  it,  and  all  the  pro- 
ceedings are  in  a  summary  manner.  Therefore  the  conriction 
itself  should  show  that  the  party  accused  bad  not  the  defence 
which  the  act  gives  to  him,  if  true.  The  good  sence  of  the  thing 
is  in  favor  of  what  is  said  by  Hawkins ;  for  being  a  summary 
proceeding,  and  conclusive  on  the  defendant,  it  ought  to  have  the 
greatest  certainty,  on  the  face  of  it" 

The  exception  in  the  Con.  Stat.  U.  C,  cap.  54,  sec.  254,  is  in 
the  enacting  clause,  and  the  conTiction  sboold  have  set  forth  that 
the  sale  was  to  persons  named  therein,  they  not  being  then  travel- 
lers or  ordinary  boarders  lodging  at  the  appellant's  inn,  or  at  the 
place  where  the  liquors  are  alleged  to  have  been  sold ;  and  should 
also  have  negatived  that  the  sale  was  on  a  requisition  for  medicinal 
purposes,  signed  by  a  licensed  medical  practitioner,  or  by  a  Justice 
of  the  peace,  produced  by  the  vendee  or  his  agent;  and  the  same 
rule  would  apply  in  making  a  conviction  for  permitting  or  allow- 
ing liquors  to  be  drunk  in  any  such  place,  because  the  same 
exceptions  apply.  Where  the  proof  most  negaUve  the  circum- 
stances of  exception,  the  allegations  in  the  Instrument  of  convic- 
tion ought  to  do  the  same.  This  seems  to  be  the  principle  estab- 
lished by  all  the  cases  to  which  I  have  referred. 

It  was  urged  in  argument  by  the  counsel  for  the  respondent, 
that  the  use  of  the  words  '*  contrary  to  the  statute,"  &c.,  cures 
the  defect ;  but  it  has  been  decided  by  the  courts  in  England,  in 
analagous  cases,  that  the  statement  '*  contrary  to  the  form  of  the 
statute,"  &c,  will  not  aid,  nor  would  the  word  "unlawfully." 
Fletcher  v.  CaUhorp  (6  Q.  B.  880)  is  in  point,  and  was  a  case 
wherein  a  conviction  under  the  Imperial  statute  9  Geo.  IV,  cap. 
69,  sec.  I,  came  in  question,  which  statute  gives  authority  for  a 
summary  conviction,  **  if  any  person  shall  by  night  unlawfully 
enter  or  be  in  any  land,  whether  open  or  enclosed,  with  any  gun, 
&c.,  for  the  purpose  or  taking  or  destroying  game."  The  convic- 
tion set  forth  that  0.  D.  "  did  by  night  unlawftilly  enter  certain 
enclosed  land,  with  a  net,  for  the  purpose  of  taking  game,  to  wit, 
partridges  and  pheasants,  contrary  to  the  form  of  the  statute," 
&c.  It  was  held  bad  for  not  stating  the  intent  to  be  to  take  game 
there,  and  the  court  laid  down  the  broad  principles  applicable  to 
this  case : 

First,  that  when  a  certain  act  is  made  punishable  by  summary 
conriction,  which  may  be  lawful  if  performed  under  certain  cir- 
cumstances, these  circumstances  ought  to  be  negatived  in  the 
conviction ;  and,  secondly,  that  proceedings  of  this  nature,  which 
permit  a  man  to  be  convicted  summarily  without  trial  by  his 
peers,  are  always  construed  strictly,  and  never  supplied  by  intend- 
ment of  matters  which  do  not  appear  on  the  face  of  them. 

It  is  therefoxe  ordered  that  the  conviction  be  quashed,  with  costs. 

Fer  Cur. — Order  accordingly.* 


*  In  a  ease  of 


•.  appeUeut,  and 


-,  ratpondent,  the  Ooart  of  Qaarter 


S«si4oos  for  York  aod  Pwl,  Hon.  8.  B.  HuTiion  presiding,  quashed  a  oonvktion 
had  imdar  Oon.  Stat.  U.  0.,  eap.  64,  see.  2S4,  upon  the  sama  groundf  as  thow  held 
Mil  to  theeaavklte  In  tbt  ImvDfag  flssi^Jbs.  L.  J. 


PABLIAMENTARY  ELECTION  CASES. 
{Siported  by  Thomas  Hosaxm,  Ksq.,  M.A.,  LL3.,  BarrisUr-<Maw.) 

Essex  EuEonoir. 

(Committee— The  Hon.  Oliver  Mowat,  Q.  C,  H.  P.,  for  South 
Ontario,  Chairman;  Lewis  WaUbridse,  Esq.,  Q.C.,M.  P.,  for  South 
Hastings ;  Geo.  H.  Slmard,  Esq.,  M.  P.  for  Quebec  Centre ;  Theo- 
dore ^bltaiUe,  Esq.,  M.  P.  for  Bonaventure ;  and  Joseph  Rymal, 
Esq.,  M.  P.  for  Soutb  Wentworth.) 

Beld,  that,  to  entitle  a  mlnorltj  candidate  to  the  wat,  without  a  aemUnj,  notloa  of 
the  dUqaalfflcatlon  of  the  atttlBg  member  must  be  brgnght  home  to  every  elea> 
tor  who  Toted  for  the  tittlog  member,  bv  proving  that  notloa  waa  given  to  aaeh 
Toter  indlTidnally,  or  bj  proving  that  the  notke  waa  up  at  every  polling  booth 
before  and  during  the  polling.  Syldenoe  Indicating  general  notoriety  of  dia> 
qualiflcatlon  la  not  raffldent. 

Where  the  whole  vote  for  the  sitting  member  la  not  attacked,  bat  a  semtlny  la 
demanded,  a  vote  glren  after  notice  to  the  voter  of  the  disqnaliflcatloft  of  hia 
candidate  Is  struck  flrom  the  list  as  in  the  case  of  any  other  illegal  Tote. 

Qnebec,  2nd  Sessson,  7th  Pari.,  18fi8. 

Mr.  Rankin  and  Mr.  O'Connor  were  the  candidates,  at  the  last 
general  election  for  the  county  of  Essex,  and  Mr.  Rankin  was  re- 
turned, having  the  majority  of  votes.  Mr.  O'Connor  petitioned 
against  this  return,  on  the  ground  that  Mr.  Rankin  had  not  the 
necessary  property  qualifica;ion,  and  he  claimed  to  be  entitled  to 
the  seat  without  going  into  a  scrutiny.  The  allegation  in  the  peti- 
tion as  to  notice  was  in  these  words :  That  the  electors  "  were  duly 
informed  and  notified  and  were  otherwise  well  aware"  of  the  said 
A  R.'s  disqualification,  Ac,  "  inasmuch  at  the  said  electors  vers,  and 
each  of  them  was,  duly  notified  and  informed,  and  thev  and  each  of 
them  vfell  knew"  Ac,  "  whereof  the  votes  of  the  said  electors  which 
were  recorded  for  the  said  A.  R.,  were  and  each  of  them  was  useless, 
of  no  effect,  and  void,  and  were  thrown  away,  Ae,  The  evidence 
showed  that  at  meetings  of  electors,  notice  was  given,  that  Mr. 
Rankin  could  not  qualify — that  the  same  statement  was  made  at 
the  hustines,  and  that  two  hand  bills  were  distributed. 

Mr.  Ranldn  objected  that  Mr.  O'Connor  was  not  himself  a  duly- 

aualified  candidate,  and  evidence  to  this  effect  was  gone  into,  and 
iie  committee  decided  the  point  in  favor  of  Mr.  O'Connor. 

The  property  on  which  Mr.  Rankin  had  qualified,  was  land  con- 
veyed to  his  wife,  her  heirs  and  assigns,  to  her  and  their  sole  use 
forever ;  and  it  was  aivued  that  both  under  these  words  as  well  as 
by  the  operation  of  the  statute  respecting  married  women,  Mr. 
Rankin  aid  not  acquire  such  an  interest  in  the  property  conveyed 
as  the  law  required  for  his  qualification.  The  committee,  after  full 
argument,  decided  in  favor  of  this  view ;  but  the  point  being  one 
of  general  law,  it  has  not  been  thought  necessary  to  report  the 
grounds  of  the  decision  at  length. 

There  were  also  some  points  of  practice  decided  by  the  commit- 
tee, which  we  may  report  hereafter. 

The  question  was  wnether,  under  the  circumstances,  the  minority 
candidate  was  entitlea  to  the  seat,  or  whether  there  should  be  a  new 
election,  was  then  argued. 

The  peHHoner  in  person.  The  law  as  applicable  to  this  part  of 
the  case  is  laid  down  in  Clerk  on  Elections,  268;  Rogers  on 
Election  Law,  224.  He  cited  Rm,  ez  rdJUehmond  v.  Te^art,  7  U.C. 
L.  J.,  128 ;  Bea.  ez  rd  Clark  v.  McMuUin,  9  (J.  C.  Q.  B.,  467,  Reg,  a 
re/  ffomeyr,  SeoU,  2  U.  C.  Chamb.  R.  88,  dted  in  7  U.  C.  L.  J.,  128 
Warren  on  Election  Law,  267,  269,  Tavistock  case,  2  P.  R.  A  D.  &! 

Hodgins  (of  the  Upper  Canada  bar)  for  the  sitting  member.  The 
Tamstoek  case  is  strongly  against  ue  petitioner,  as  it  was  there 
held  that  notoriety  was  not  sufficient.  The  cases  in  favor  of 
notoriety  were  boroughs  or  very  small  constituencies,  as  Southwark 
(boroueh)  Cliff.  186 ;  KirkcudbrigM,  I  Lud.  72;  Flintshire,  1  Peck 
626  (only  92  votes  polled) ;  Abingdon,  I  Doug.  419,  Ac.  'The  cases 
in  fiivour  of  notice  to  voters  were  numerous  and  of  great  authority, 
ae  being  the  latest  decisions.  NewcasiU-undet^LynelyiOTOVif;\i),  B.  i 
A.  669 ;  Tauistoek  (borough),  2  P.  R.  A  D.  6 ;  Canteriwy  (borough) 
Cliff.  869;  Leominster  (borough),  CAD.  1;  Fife,  1  Lud.  466 
ditheroe,  2  P.  R.  A  D.  281,  borough) ;  Belfa^  (borough),  F.  A  F.  601 
Cork,  K,  A  0,S92;  Dr^AMb,  K.  <k  O.  214,  see  p.  284 ;  Leominster^ 
Rog.  App.  802 ;  Wakefield,  B.  A  A.  278 ;  also  see  Fenryn,  C.  A  D.  66  - 
ChdtetAam,  1  P.  R.  A  D.  286 ;  St,  Albans,  1  P.  R.  A  D.  277 ;  29Kf 
Cletkeroe,  2  P.  R.  A  D.  276 ;  \st  CUtheroe,  2  P.  R.  A  D.  281 ;  Bever- 
leg,  I  W.  A  D.  In  the  1st  Stadaeona,  M.  S.  Leg.,  Council  Canada,  it 
was  proved  that  Mr.  Knot's  disqualification,  as  member  of  the  Leg- 
islative Assembly  for  a  portion  of  the  Division,  was  known  to  nine- 
tenths  of  the  electors,  yet  a  new  election  waa  (xrdored. 
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The  oommittM.deUberaled  Mid  on  a  rabeaqvoot  day  tke  following 
judgment  was  read  by  the  learned  ohairman : 

The  Cbaiemak. — Hayinfl^  decided  that  Mr.  Rankin,  the  rittin)| 
member,  did  not  possess  Uie  necessary  property  qualification,  ana 
that  Mr.  O'Oonnor,  the  petitioner,  did  possess  it,  the  qiiestion  which 
retoains  for  ns  to  determine,  is  tn  ei^t,  whether  there  should  be  a 
new  electloii,  or  whether  Mr.  (XCoanor  should  haTe  tiie  seat  though 
he  had  a  minority  of  Totes  T 

The  role  is  clear  that  if  those  who  vote  for  a  disqualified  candidate, 
do  so  without  having  received  any  notice  of  the  disqualification 
before  giving  their  votes,  or  without  having  received  such  notice  of 
it  as  the  law  applicable  to  the  subject  requ&ee,  there  must  be  a  new 
election.  But  if  aQ  who  voted  are  proved  to  have  liad  the  necessary 
notice,  all  are  hcdd  to  have  thrown  away  their  votes,  and  the 
candidate  of  liie  minority  is  entitled  to  the  seat  witiiout  a  scrutiny. 
If  some  only  of  those  who  voted  for  the  disqualified  candidate 
received,  or  can  be  proved  to  have  received,  the  required  notice, 
these  votes* are  upon  a  scrutiny  struck  off,  like  other  tllcigal  votes; 
and  if  the  result  of  the  whole  scrutiny  is  then  to  place  the  qualified 
candidate  in  a  majority,  he  gets  the  seat,  otherwise  a  new  election 
takes  place.  This  nde  has  been  recognized  and  acted  upon  where 
the  objed^ion  was,  as  here,  to  the  sitting  member's  want  of  the 
property  necessary  to  qualify  him.  We  refer  to  the  Thmfoel; 
case,  2  P.  R.  A  D.  5  (1868.);  BelfoMlcnM,  F.  <k  F.  601  (1888);  Cork 
case,  K.  A  0.,  891  (1886);  and  the  Drwheda  case,  lb.  218  (1886). 
There  Is  Indeed  one  class  of  cases  in  which  neither  the  decisions 
nor  the  text-books  agree  with  one  another,  as  to  whether  any 
formal  notice  Is  necessary  or  not.  Tills  Is  where  the  disqualification 
is  already  well  known  to  all  the  electors,  before  and  at  the  time 
they  give  their  votes.  The  case  which  a  learned  judge  has  suggested 
of  votes  hi  favour  of  a  woman  for  an  office,  to  which  bylaw  a 
woman  Is  not  eligible  (vide  6Wtf^  v.  Ttfley,  t  Q.  B.,  489,  per  Lord 
Denman),  and  the  case  of  votes  for  a  minor,  well  known  to  be  such, 
(a  case  which  has  actually  occurred,)  may  be  referred  to  as  Illustra- 
tions of  this  class  of  cases.  But  whether  In  this  class  of  cases,  notice 
of  the  objection  Is  held  to  be  absolutely  essential  or  not,  the  practice 
of  modern  thnes  at  least,  appears  .from  the  books  to  be,  to  give  the 
notice  and  to  rely,  not  on  the  notoriety  of  t^e  disqualification,  but 
on  express  notice  being  given  of  It  to  the  electors  before  they  vote. 
The  kaiinorthire  case,  1  Feck.,  494  and  notes;  the  DnMheaa  case 
(1886)  K.  A  0.211 ;  the  2nd  Bonham  case,  (1848)  P.  R.  i  D.,  240 ; 
and  the  borough  of  PlOerborouah  case  (1868)  2.  P.  R.  A  D.  287,  are 
amongst  the  cases  which  strikingly  Illustrate  this  practice. 

With  reference  to  the  want  of  uniformity  In  the  decisions  of 
oommittees  and  in  the  statements  of  text^writera  on  the  point,  it  is 
to  be  observed  that,  for  obvious  reasona,  tiie  decisions  or  Election 
committees  on  queationabie  matters  are  leaajnnifom  than  those  of 
courts ;  and  the  dedrion  of  one  Election  committee  in  England  has 
not  the  authority  with  other  Election  committees  which  the  decision 
of  one  court  haa  with  other  oourta  of  co4>rdinate  jurisdiction, 
especiallT  when  there  is  a  right  of  appeaL  Another  difficulty  in 
detemuiung  pointa  of  Election  Law  arises  firom  the  fact  that  ele^on 
committees  nave  not  uaanally  stated  the  reasons  on  which  their 
judgments  were  based ;  and  it  is  not  always  easy  to  father  with  any- 
thing like  eert^nty,  from  Utie  reported  facts  and  argumenta  of 
counsel,  what  the  reasons  were  which  Infinenced  the  eonimtttee. 
But  having  g^ven  our  best  attention  to  all  we  have  met  with  on  the 
point  referred  to,  we  are  inclined  to  think  upon  the  whole,  that  the 
weight  of  Parliainentary  authority  is  in  flavour  of  tlie  aeceaaity  of 
notice  in  most  even  of  the  cases  in  which  the  CmA  that  createa  the 
disqualification  may  be  notorious  withoat  the  formal  notiosu  Sea, 
amongst  otlmr  cases,  those  aiready  nenttoned :  and  also,  AMn^im 
1  Doi^as,429;i:MmiMi«Br,  lCor.ADan.l,aDdnolel2;  Heywood 
on  County  Elections,  687;  Simeon  on  Electiona,  472 ;  Rogers  on  Elec- 
tions (9th  ed.,  1869)  226  note ;  Clerk  on  Eleetiona,  267,  268 ;  also 
2nd  ClUheroe  caae,  2 P.  R.  4 D.,  286 ;  Btgima  v.Ooumeilianof  Dtr^, 
7  A.  4  £.,  419:  Rumm  ▼.  JRorm,  7  A.  4  E.  962;  and  the  1st 
JSHadaeofM  case  in  LeiH^tive  Coundl  (Canada)  1662,  MS.  The 
reason  for  thus  requiring  notice  to  be  given  of  a  diaqualifica- 
tlon  which  is  already  notorious,  ia  probably  in  order  that  the 
attention  of  voters  may  be  formally  as  w^  as  dlstlnctiy  called  to 
the  fact  and  to  its  consequences ;  and  that  mere  inattention  or 
oversight  on  their  part,  may  not  be  visitad  with  a  penalty  dsaigDed 
only  for 


Thia  daaa  of  caeea  was  referred  to  in  the  argiment  before  na 
as  having  some  bearing  on  the  point  we  liave  to  dedde ;  and  it  waa 
urffed  that  the  case  on  which  we  are  a^iodicating  belonga  itaelf  to 
thia  clas&  But  where  the  diaqoalification  ia,  as  in  the  present  caae, 
for  want  of  property,  notice  of  the  objection  ia  clearly  naceaaary 
where  the  opposioff  cancUdate  meana  to  cUum  the  aeat  on  the 
ground  of  the  aisqualificatioiL  Indeed  it  is  seldom  (if  ever)  poasible 
that  a  candidate's  want  of  property  can  be  positively  known  to  the 
electors  in  the  aame  way  as  they  may  positively  know,  for  ezampls, 
that  he  holds  some  disqualifying  office,  or  haa  been  convictea  of 
Bome  disqualifying  crime.  For  he  may  have  no  property  in  one  ooon- 
ty  but  he  may  nave  property  in  anotner.  EKocutiona  in  the  hands  of 
one  aheriff  andnst  hun  may  be  returned  no  gooda  and  no  landa: 
but  he  may  nave  both  goods  and  lands  elsewhere.  If  not  qualified 
in  this  respect  when  lie  issues  his  address,  or  even  at  the  nomina- 
tion, he  may  in  good  faitii  procure  what  is  necMary  before  tiie 
poUiog,  or  even  afterwards  Hence  notioa  of  thia  objection  has 
always  been  held  to  be  Indispensible,  whatever  question  there  may 
have  been  as  to  its  necessity  under  certain  circumstances  in  other 
cases. 

Ab  to  the  kind  and  nature  of  the  notice  required,  the  utmost 
strictness  appears  now  to  be  exacted ;  the  g^nng  of  a  seat  to  a 
candidate  wno  liad  but  a  minority  of  the  votes,  being  justly  deemed 
too  grave  a  matter  to  be  done  lightiy.  The  best  way  of  gtTing 
the  notice  is  laid  down  to  be  by  serving  express  notice  on  every 
elector  individually,  before  he  gives  his  vote.  This  it  is  said  may 
be  done,  either  wlien  he  goes  to  the  poll  or  by  delivering  to  him 
previously  a  written  or  printed  statement  of  the  objection. 

Another  method  which  some  of  the  text-writers  aay  ia  aufiSdent 
in  law,  but  which  is  elsewhere  spoken  of  more  hesitatingly,  and 
merely  aa  appearing  to  he  anfficlent»  la  by  putting  up  placaids  at 
every  polling  place  and  at  the  doors  of  the  polling  Dootha ;  so  that 
every  elector  muat  see  the  notice  when  he  comes  up  to  vote ;  and 
this  seems  to  be  regarded  as  equivalent  to  personal  notice  to  evoy 
individual  voter. 

The  last  work  we  have  had  access  to  which  treats  of  the  oobject  is 
Rogeraon  Elections.  In  the  9th  edition  of  that  work  (1 859)  the  rale 
is  thus  stated,  p.  226 :  "  Express  notice  of  the  disqualificatioa  muat 
in  all  cases  be  given  and  stnctiy  proved."  On  the  following  page 
the, kind  of  notice  necessary  is  stated  mora  fully:  "Notice  of  a 
candidate's  diaquaUfication  need  not  be  served  peraonally  upon 
every  voter  in  order  to  render  his  vote  naeleaa,  thoiigh  that  ia  the 
safest  and  most  desirable  course  to  adopt  when  it  is  practicable. 
It  would  appear  to  be  sufficient  if  aoch  notice  be  affixed  in  con- 
aplcuoua  ptacea,  near  the  polling  place  so  aa  to  be  visible  to  every 
elector  on  coming  to  vote.  In  (Serk  on  Electiona  (Ed.  of  1867)  p.167, 
after  giving  a  form  of  notice,  the  author  adds  the  following  note :  "A 
notice  in  this  form  should  be  printed  on  placards  and  handed  to  all 
the  electors  generally  before  the  poll."  ,  At  pi^  226  of  the  same 
book  there  is,  however,  the  following  passage:  "This  diaquaUfica- 
tion is  usually  made  known  by  handing  to  the  electors  personally 
and  before  t£ey  come  to  the  poU,  a  statement  rqg^arding  It,  or  by 

Sublishinr  placards  and  notices  upon  the  walls  of  the  place  and  tlie 
oors  of  the  polling  booths. 
Mr.  Warren,  in  his  work  on  elections,  page  284,  refers  to 
three  cases  in  the  reports  aa  indicative  of  the  notice  required, 
lliese  cases  are  the  Uork  County  case,  K.  A  O.,  406  (1836)  where 
notices  apparently  written  or  printed  were  served  on  700  dedors 
in  addition  to  the  objection  being  made  known  by  speeches  and 
hand  bills;  the  ITdk^/Ee^ case,  B.  4  A.,  819  (1848)  In  which  tiiere 
was  a  scrutiny,  and  not  only  was  public  notice  of  the  (fiaauallfication 
flrlven  at  the  hustings  and  by  handbills  distributed  setting  it  forth, 
but  a  written  notice  was  also  given  to  the  Individual  electors  whose 
votes  were  successfully  objectra  to ;  and  the  Bdfati  case,  F.  4  F.  608, 
(1888)  where  before  the  votes  objected  to  were  given,  placards  had 
been  issued  containing  notice  of  the  disqualification  and  posted  on 
the  walls  of  the  town  and  on  the  Court  house  where  the  votes  were 
taken.  In  all  these  cases,  as  Mr.  Warren  remarks,  the  notice  was 
held  sufficient,  and  the  succeasful  candidate  waa  unaeated. 

It  thus  appears  that  the  legal  sufficiency  of  notice  by  placards 
posted  at  all  the  polling  places  before  ana  during  the  election,  in- 
stead of  express  notice  to  every  voter  individually.  Is  suggested, 
with  greater  or  lees  confidence,  by  the  text-writers,  and  has  been 
maintained  by  at  all  events  one  express  decision  (BJif«ai  caae,  F.  4  F. 
601  (1888).    Bot  it » iwmiffkahk  thait  tha  poinftdoaa aataaanito 
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be  regarded  iJi  £nglMid  at  fte%  from  doubt;  and  the  praetlee  there 
appears  eUll  to  be  to  giye  express  notice  to  every  inoiTidvial  voter, 
besides  poftingf  notices  at  the  polling  places  and  elsewhere.  We 
may  refer  to  a  few  eases  is  iUustratare  of  this  practice,  since  the 
petitioner  here  contends  that  something  short  even  of  this  kind  of 
notice  is  svfficient  to  entitle  him  to  the  seal  For  example,  in  the 
2nd  NeieeatAt  wkdm  Ljftu  case  (IMt)  B.  A  A.,  072,  a  Written  pro- 
test setting  forth  the  objection  was  given  to  the  relaming  ofloer 
at  the  eleMion,  in  the  presence  and  hearing  of  the  candidates ;  and 
copies  of  the  protest  were  posted  at  the  mriling  booths  before  and 
daring  the  polling;  yet  the  petlthMier  old  not  rely  on  the  notice 
thns  given,  bnt  served  several  electors  wltii  copies  of  the  protest 
before  the  polling  began ;  nor  did  he  afterwards  attempt  to  do  more 
before  the  committee  wan  to  get  the  names  of  the  voters  so  personally 
served,  stmok  off  on  a  scmdny ;  and  it  was  not  nntU  so  many  were 
thus  stmok  off  as  placed  the  petitioner  in  a  majority,  that  the  com- 
mittee reported  m  his  flivonr.  So  in  the  case  of  the  Bonm^  e/ 
at.  AUkhhm,  1  p.  R  a  D.  276  (1861)lt  appears  that,  besides  d^vering 
a  formal  written  notice  to  the  fetnrning  officer,  and  to  the  candidate 
himself,  and  patting  ap  placards  in  frmit  of  the  bastings  and  on  the 
walls  of  tiie  bnildings  immediately  adjacent  thereto,  a  nmilar  notice 
was  pabUdy  delivered  to  each  voter  as  he  came  to  the  poll,  by 
persons  plaoisd  at  the  entrance  of  ea<&  polling  pkee  for  this  porpose. 
Again,  in  liie  T/ni^htk  case  (2  P.  R.  4  D.  nl  1808,  besides  posting 
on  each  side  of  the  door  of  the  polling  place  as  well  as  at  other 
cx>nspicaoa8  places  in  the  boroogh,  notice  was  e^iven  to  every  elector 
as  he  came  op  to  vote,  ontil  Uiis  coarse  wit  ditcontlBaed  by  an 
agreement  between  the  candidates  that  the  notice  should  not  be 
repeated  to  each,  bnt  that  the  same  shoold  be  nnderstood  to  be 
{dven  to  each  elector  thronghoat  the  election ;  and  even  under 
Uiese  strong  dreamstances,  so  fn  does  the  role  appear  to  be  from 
bein|^  conclnsively  settled,  that  counsd  thought  it  worth  while  to 
argue  (though  anaacoessjfally)  that  for  want  of  tha  egress  notice 
to  each,  the  votes  were  not  thrown  away. 

In  the  present  case  it  Is  not  contended  npon  the  evidence  that 
express  notice  was  given  to  every  individual  voter,  nor  even  that 
placards  setting  forth  the  alleged  disqualification  were  posted  at 
every  polling  place.  But  what  the  petitioner  aifirms  is  in  effect 
that  notice  was  given  to  each  and  every  of  the  electors;  and  what 
the  petitioner  contends  ts,  that  he  was  not  bound  to  adopt  either 
of  the  methods  of  giving  notice  which  we  find  recommended  in  the 
books ;  that  it  appears  upon  the  evidence  that,  through  the  means 
which  he  actuaUy  took  and  otherwise,  the  fact  of  Ms  objecting  to 
Mr.  Rankin's  qualification  became  generally  notorious  in  the 
county;  and  that  there  is  authority  for  holding  the  general 
notoriety  of  It  to  be  equivalent  to  proof  of  express  notice  to  every 
Toter,  for  the  purpose  of  ^titling  a  ndnority  candidate  to  the  seat 
without  a  scrutiny. 

Mr.  O'Connor  certainly  did  take  considerable  pains  to  make  his 
objection  notorious ;  wmther  his  object  in  this  was  to  entitle  him- 
self to  the  seat  in  case  he  shoold  be  in  a  minority,  or  merely  to 
damp  the  energies  of  Mr.  Banldn's  sapporters,  is  not  apparent. 
Mr.  O'Connor  and  others,  in  the  coarse  of  their  speechi^  at  tLe 
nomlnatioa,  and  at  meetinMi  held  in  every  mnniciMuity  before  the 
election,  referred  to  Mr.  Kankin's  aUegsd  inabuitv  to  qualify. 
They  also  circolated  handlHllst  in  which  Mr.  Rankin^  disqualifioa- 
tion  was  pressed  on  the  attention  of  the  electors ;  and  copies  of 
these  handbills  were  published  in  a  local  newspaper.  The  lorm  of 
the  notices  thus  given  certainlv  difbrs  greatly  nroin  tJie  form  which 
the  books  recommend  a  candidate  to  adopt  when  his  object  is  to 
claim  the  seat  should  he  happen  to  have  but  a  minority  of  tne  votes. 
Vide  Warren  on  ElecUon  Committees  (1867)  466 ;  Rogers  on  Elec- 
tions (1809)  App.  277 ;  Clerk  on  Elections  (1807)  App.  167. 

There  were  in  foet  two  printed  notices  made  use  o£  One  was 
contained  in  a  somewhat  ntoperative  election  handbill,  which  em- 
braces seversl  topics  besides  Mr.  Rankin's  inability  to  ^palify.  The 
other  notice  contained  a  copy  of  a  written  demand  which  mid  been 
made  on  Mr.  Rankin,  with  a  short  address  to  the  electors  added. 
It  is  in  these  terms :  "  Rankin's  qualification— ^Again  demanded  but 
not  pot  in— The  foUowing  demand  baa  been  made— To  Arthor 
Baokin,  Esq.: 

"  Sm, — As  ah  elector  of  the  county  of  Esses,  I  demand  that  your 
"  qualification  as  a  candidate  at  the  present  election  be  deposited  in 
''the  hwibef  the^hwiff  (tha  ffntnraiiy.qg^dr)  hsfote  a  Totak 


<« 

M 
<( 
U 
U 
H 


polled.  I  am  aware  that  you  cannot  comply  with  this  demsnd, 
but  I  desire  that  the  electors  should  not  oe  deceived ;  and  that 
they  shoold  not  lose  their  votes  upon  isJse  pretences. 

I  am,  Sir,  your  obedient  servant^ 

(Signed)         B.  A.  Warn. 

"  Electors,  be  not  deceived,  Rankin  cannot  qualiiy.  He  dare  not 
take  the  necessary  oath  with  the  certainty  of  a  pvosecotion  for 
perinrv  staring  bun  in  the  face.  He  wiU  run  his  (»ance  of  goine 
to  Parliament  without  qualification,  and  risk  another  contestea 
election.  Eesex  does  not  desire  another  contested  ejection  and 
its  evil  consequences.  Rankin's  practical  j<4ce  is  nearly  played 
out." 
«  July  8th,  1861." 

Another  contested  election  is  thus  stated  to  be  the  penalty  of 
voting  for  Rankin ;  yet  this  is  the  very  thing  against  which  Mr. 
O'Connor  is  now  contending,  and  which  he  puts  this  notice  In 
evidence  to  prevent.  This  notice  therefore,  instead  of  informing 
the  electors,  was  evidently  calculated  to  mislead  them  as  to  the 
effect  of  voting  for  Rankin ;  and  if  the  case  had  depended  on  the 
sufiSciency  of  a  notice  which  so  entirely  departs  m>m  every  ap- 
proved form,  and  is  at  the  same  time  fitted  by  the  terms  in  whi^ 
it  is  expressed  to  mislead  voters,  it  would  be  extremely  difficidt  to 
maintam  its  sofiSdency ,  and  upon  the  strength  of  it  to  pronoonce  the 
virtual  disfranchisement  of  the  electors  iS:  this  Parnament.  Bat 
assumirg  the  terms  of  the  notice  to  be  sufficient,  is  the  notorie^ 
created  by  its  drcnlatien,  and  by  the  other  means  adopted  for  this 
purpose,  sofflcient  to  entitle  the  candidate  of  the  minority  to  the 
seat  T    That  is  what  Mr.  O'Connor  had  to  make  oat 

Notoriety,  as  a  learned  writer  on  this  subject  observes,  is  a  vagoe 
word  for  practical  purposes:  and  no  case  in  other  than  elecnon 
matters  was  mentioned  to  us,  in  which  English  law  allows  a 
notoriety  to  be  created  and  offered  in  evidence,  as  a  substitute  for 
the  egress  notice  that  would  otherwise  be  required.  The  general 
rule  of  law  is  certainly  against  admitting  notoriety  as  evince  of 
notice  or  of  anything  else,  except  in  cases  of  supposed  necessity ; 
(Vide  Taylor  on  Evidence,  sec.  507,  et  seq.,  sec  1478,  Roscoe's  Law 
of  Evidence,  26  d.  dec.)  In  (act  the  word  seldom  occurs  in  any  book 
on  evidence.  It  is  seldom  found  in  the  index  of  any  work  on  law. 
Whatever  is  said  of  it  in  EngUsh  books  is  commonly  to  be  seen 
under  the  head  of  hearsay.  Lord  EUenborough  in  Weeks  v.  J^tarhe 
1  M.  <fc  S.  686,  said  the  admission  of  notoriety  or  reputation  as 
evidence  for  any  purpoee  "  is  somewhat  of  an  anomaly  and  forms 
"  an  exception  to  the  general  rules  of  evidence."  Agun,  "  I  con- 
"  fees  myself  unable  to  understand  upon  what  principle,  even  in 
"  matters  of  public  right,  reputation  was  ever  deemed  admissible." 
Sir  John  Romtlly,  the  Master  of  the  Rolls,  in  CfreennladB  v.  Dare,  1 
Jurist  N.  S.  284,  20  Beavan  290,  stated  the  rule  in  civil  cases  in 
these  terms:  **  Evidence  of  general  reputation  is  not  admissible  to 
prove  a  fact  unless  it  be  such  a  matter  as  the  boundarv  of  a  manor 
or  the  like.  To  admit  evidence  of  general  reputanon,  to  fix  a 
defendant  with  knowledge  of  a  single  fkct,  while  that  evidence 
would  not  be  admissible  to  prove  the  foct  itself,  appears  to  me  to 
be  a  violation  of  the  first  principles  which  regulate  the  recsptlan  of 
evidence  and  the  administration  of  Justice." 

The  tendency,  i^pain,  of  modem  l^gidation,  certainly  seems 
rather  against  uum  m  fovoor  of  sach  general  notioes  as  placards 
even  at  the  jpoUiag  plaoea  would  afford.  See  for  example,  the 
Carriers  Act  (impenal)  1  Wm.  IV.  c  68,  s.  74,  and  the  Railway  and 
Canal  Traffic  Act  (Imperial)  17  6t  18  Yict  c.  81.  sec.  7. 

On  the  other  hand,  the  latest  reported  ease  on  the  very  point 
before  ns,  is  distinctly  against  the  saffieiency  of  this  method  of 
giving  notice  of  on  alleged  want  of  the  necessary  property  qualifica- 
tion. We  refer  to  theStfVfi^  case,  decided  in  1867  (1  W.  ^  2).  22.) 
Beverley  was  an  English  borowfa,  and  it  is  obvious  that  an  attack 
on  a  popular  candidate's  qaahfibatioii  would  aatarally  become 
notorioos  among  the  eleotars  of  a  boroogh  more  qiddkly  and  more 
easily  than  in  a  large  and  not  very  densely  pt^mkted  ooonty  like 
Essex.  The  evidence  in  the  Bieveriey  ease  showed  that  Mr. 
Glover,  whose  return  was  petitioned  against»  had  stood  for  the 
borough  five  years  before;  tfaat»  oa  that  oocaoion  he  had  lefi»  £700 
of  debts  unpaid ;  that  a  snhaeription  had  been  got  up  in  the  boroorh 
to  disdiai*ge  these  debts;  that  at  the  election  now  in  question  be 
had  received  a  written  demand  for  his  ooalification ;  that  he  had 
oAi»a— J  #Jf  tAAt&tmm.  iwiih  thia  "writinn  "*»"[iand  in  his  hand  •  that 
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a  placard  questioniag  hU  qualification  and  reflecting  on  his  moral 
character  had  been  sent  through  the  post  office  to  a  number  of  the 
electors;  that  the  receipt  of  this  paper  created  a  considerable 
sensation  in  the  borouzh ;  that  a  meeting  was  called  for  the  express 
purpose  of  giving  Mr.  Glover  an  opportunity  of  refuting  the  charges 
maoe  agidnst  him ;  that  Mr.  Glover  appeared  at  this  meeting  and 
defended  himself;  that  the  author  of  the  placard  went  down  to 
Beverley  very  shortly  after  publishing  the  handbill, with  the  inten- 
tion of  substantiating  the  charges  contained  in  it ;  that  he  commenced 
addressing  the  crowd  on  the  subject ;  that  before  he  had  said  many 
woods,  the  crowd  became  so  irritated  that  he  was  alarmed,  and  we 
presume  did  not  proceed  with  his  proofs;  and  that  so  much  excite> 
ment  had  been  occasioned  by  the  publication  of  the  placard,  that 
some  witnesses  considered  it  would  have  been  unsafe  and  have 
caused  a  riot,  either  to  serve  notice  of  the  disqualification  on  the 
individual  electors,  or  to  affix  the  nofice  publicly  at  or  near  the  poll- 
ing booths,  unless  this  was  done  during  the  night. 

A  stronger  case  of  notoriety  could  not  be  established  than  thus 
existed  in  the  Beverley  case,  but  the  committee  declined  to  seat  the 
minority  candidate,  and  there  was  a  new  election. 

No  opposite  decision  of  an  election  committee  was  cited  to  us  by  the 
petitioner,  Mr.  O'Connor;  and  from  our  own  reading  we  think  it 
improbable  Uiere  has  been  any  such  for  at  least  forty  years  and 
upwards.  Had  there  been  adverse  decisions,  the  latest  decision 
would  naturally,  and  in  the  absence  of  strong  reasons  to  the  con- 
trary, carry  with  it  the  greatest  weight:  and  in  estimatiag  the 
value  of  old  decisions  even  on  points  not  touched  by  decisions  of 
subsequent  date  it  is  always  our  duty  to  remember,  in  reference  to 
any  vmich  were  given  before  1770,  when  the  Grenville  act  was 
passed,  that  at  that  time,  in  the  words  of  a  standard  writer  on  the 
subject,  "  controverted  elections  were  undoubtedly  and  confessedly 
decided  by  the  whole  House  of  Commons,  as  mere  party  questions 
calculated  to  test  the  strength  of  contending  factions.  It  is  further 
to  be  borne  in  mind,  that,  though  that  act  led  to  a  mat  improve- 
ment, as  compared  with  what  Lord  Grenville  called  "  uie  abominable 
prostitution  of  the  House  of  Commons"  in  elections,  which  previously 
existed,  still,  in  the  words  of  the  author  already  quoted,  "partiality 
and  incompetence  were  very  generally  complained  of  in  the  con- 
stitution of  committees  appointed  under  the  act";  that  the  evils  of 
the  system  were  still  universally  recoflniixed  and  deplored  until 
1839,  when  an  act  was  passed  establiuiing  a  new  system;  that 
changes  were  still  found  necessary  and  were  made  in  the  years 
1841.  1844,  and  1848 ;  that  it  was  not  until  the  last  of  these  years 
that  the  law  was  placed  on  its  present  footing ;  and  that  since  that 
time  the  constitution  of  election  committees  is  thought  in  England 
to  be  as  satis&ctory  as  any  statutory  enactments  are  likely  to 
make  it. 

It  is  to  be  observed  then,  on  the  one  hand,  that  since  the  period 
of  the  improvement  instituted  in  1839,  or,  indeed  for  many  years 
before,  no  single  instance  has  been  found  in  which  a  committee  of 
the  EnglishHouse  of  Commons  seated  a  minority  candidate 
without  either  express  notice  to  the  voters  individually,  or  at  the 
least  by  placards  at  all  the  polling  places  before  and  during  the 
pollinff ;  not  a  single  instance  in  which  a  minority  candidate  was 
seatea  on  the  mere  ground  of  general "  notoriety"  having  been 
given  by  him  and  his  friends  to  the  fiact  that  the  property  qualifi- 
cation of  his  opponent  was  objected  to ;  while,  on  the  other  hand, 
tiie  Beverley  case,  which  negatives  the  sufficiency  of  such  a  notice, 
was  decided  under  what  is  confessedly  the  best  constitution  of  Parlia- 
mentary Election  Committees  which  has  yet  been  contrived. 

We  have  not  yet  alluded  to  the  case  of  the  Queen  ex  nL  Metcalf 
T.  8maH,  10  U.  C,  Q.  B.  89  (1852)  which  Mr.  O'Connor  dted  to  us 
in  his  reply.  But  that  case,  if  held  applicable  at  all,  would  prove 
far  more  than  he  contended  for,  and  far  more  than  probably  any 
counsol  ever  contended  for  in  modem  times  before  an  election 
committee.  The  case,  it  is  to  be  observed,  was  one  of  a  municipal 
and  not  a  Parliamentary  election ;  and  there  are  many  considerations 
which  forbid  a  decision  on  the  Municipal  Law  of  Upper  Canada 
from  being  held  conclusive  in  reference  to  a  Parliamentary  election 
(  Vide  Be^<rrd  eaee,  F.  A  F.  486,  8  Lnd.  465 ;  Ch^jpenhameaeey  Glan- 
ville,  59,  60,  Ac)  Decisions  in  such  cases  do  not  profess  to  be  based 
on  a  review  of  the  decisions  of  election  committees.  Indeed  the 
latter,  thoueh  of  weight  here,  are  not  regarded  as  of  any  authority 
in  munidpu  or  like  cases  in  courts  of  law,  and  are  seldom  if  ever 
cited  in  Boch  oooita.    Besides,  it  ia  one  thing  to  seat  a  minority 


candidate  for  part  of  one  year  in  a  local  councU  with  ita  limited 
jurisdiction,  and  quite  another  thing  to  rive  a  minority  candidate 
a  seat  for  perhaps  three  or  four  years  m  the  Parliament  of  the 
Nation  or  Province.  The  case  in  the  Court  of  Queen's  Bench  is  a  suffi- 
cient illustration  of  this  difierenoe.  That  case  had  reference  to  an  eleo- 
tion  in  the  town  of  Port  Hope.  By  the  Municipal  Law  (as  every 
one  knows)  a  candidate  must  be  assessed  in  the  municipality  for  a 
certun  amount  of  real  estate :  and  Mr.  Smart,  whose  election  was 
impeached,  was  not  so  assessed.  This  was  mentioned  at  the  election, 
and  the  matter  was  discussed  before  the  polling  began,  in  the 
hearing  of  such  electors  as  happened  to  be  present.  These  drcmn- 
stances  were  held  notice  sufficient  to  seat  one  of  the  minority  can- 
didates. The  &ct  that  Mr.  Smart  was  not  assessed  for  the  necessary 
amount  of  real  estate,  does  not  appear  to  have  been  disputed ;  and 
if  it  had  been,  any  elector  could  in  a  few  minutes  have  aaoertained 
the  truth  by  examining  the  assessment  roll,  which  is  by  law  a 
public  document  and  open  to  public  inspection.  Under  all  the 
circumstances,  then,  the  rule  Uud  down  by  the  coaK  of  Queen's 
Bench,  as  to  this  notice,  may  be  a  sound  rule  (thongfa  we  have 
found  no  like  decision  on  the  Municipal  Law  of  Englana ;)  and  may 
be  necessary  for  enforcing  the  Municipal  Law  as  to  the  property 
qualification  of  a  town  councillor,  and  may  create  little  bardslupor 
iojustice  in  such  a  case.  But  it  is  perfectly  certain  that  verbil 
notice  at  the  nomination  is  not  sufficient  in  the  case  of  a  Farliamen- 
tary  election.  The  whole  current  of  Parliamentary  practioe  and 
antnority  is  against  any  such  notion. 

We  may  add  that  there  seems  a  disposition  on  the  part  of 
election  committees  of  England,  to  limit  rather  than  extend  the 
cases  in  which  a  minority  candidate  is  seated  for  want  of  qoalifica- 
tion  on  the  part  of  a  more  popular  opponent  Thus,  in  the  2nd 
Cliiheroe  case,  2  P.  R.  4;  D.  286  (1853)  the  committee  unanimoosly 
adopted  the  view — ^in  almost  confessed  opposition  to  whatthev 
regarded  as  the  Common  Law  doctrine,  as  well  as  to  some  prece- 
dents of  cases  before  election  committees — that  even  where  a  notiee 
is  given  in  strict  accordance  with  the  requirements  of  the  law,  sdn 
to  entiUe  a  minority  cnndidate  to  the  seat,  the  disqualification  must 
be  founded  on  "  some  positive  and  definite  fact,  existing  and  estab- 
hshed  at  the  time  of  tne  polling,  so  as  to  lead  to  the  &ir  Inferenee 
of  wilful  perverseness  on  the  piu*t  of  the  electors,  in  voting  for  the 
disoualified  person."  The  committee  concluded  their  resolution 
in  tnese  terms :  they  *'  think  it  is  right  to  point  oat  that  under 
the  administration  of  the  present  law,  as  sanctioned  by  some 
precedents,  not  only  may  injustice  be  done  to  constatuencies  by 
Deing  represented  by  persons  whom  the  minority  of  electors  have 
deli^rately  r^ected,  out  also  that  each  individual  voter  may  be 
placed  in  a  position  of  hardship  and  difficulty,  if  upon  the  mere 
assertion  of  an  opposing  party  that  a  disqualification  exists,  the 
truth  or  falsehood  of  which  he  may  have  no  means  of  ascertaining, 
he  is  to  exercise  his  franchise  at  the  risk  of  his  vote  being  thrown 
away,  in  case,  on  subsequent  investigation,  the  existence  of  thai 
disqualification  should  be  established.  The  disqualification  in  the 
case  in  which  these  remarks  were  made,  was  lor  bribery  and 
treating  at  a  previous  election.  But  a  learned  commentator  on 
the  case  (who  argues  against  the  rule  it  supports)  obaervea  with 
much  force,  that  if  the  committee  took  a  correct  view  of  the 
law,  "it  ought  to  be  applied  not  only  to  cases  where  acts  <^ 
bribery  and  treating  are  alleged  as  the  cause  of  disgnalffication, 
but  also  in  cases  where  the  incapacity  is  created  by  want  of  a  sodOS- 
cient  property  qualification,  indeed,  as  the  case  atanda,  there 
is  perhaps  greater  reason  for  adopting  the  rule  referred  in  such 
cases  than  in  man^  others."  As  we  have  already  intimated,  it 
it  seems  sufficient  if  the  candidate  has  the  necessary  amount  of  pro- 
perty before  he  is  elected,  or  before  the  proclamation  is  made  by 
the  returning  officer  at  the  close  of  the  election.  Vide  Union  act 
sec.  28 ;  Consolidated  Statutes  22  Vic,  ch.  6,  sees.  86  A  Z1  (English 
version)  Brittol  case,  Simeon,  51 ;  ZeeonUneter,  1 C.  dk  D.  1 ;  JSm,  P. 
<k  E.  23 ;  Bath,  K.  <k  0.  27. 

It  is  impossible  not  to  feel  with  the  committee  in  the  2nd  CUAeroe 
case,  that  the  rule  respecting  the  seating  of  a  minority  candidate 
sometimes  bears  hard  and  even  unjustly  upon  electors.  The  prin- 
ciple on  which  it  proceeds,  is,  that  the  electors  on  receiving  notice 
of  the  disqualification,  may  start  another  candidate :  Bwrke^e  case.  1 
Douff.  241 ;  The  Queen  v.  Hiome,  7  A.  <k  E.  962 ;  Hawkw*  v.  Rex,  2 
Dows  Pari  B.  148 ;  yet  no  machinery  is  provided  for  enabling  the 
electors,  in  many  cases,  to  aac^tain  before  *hA  AW»i3<^n-  wh^her  the 
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objection  \b  well  founded  or  not»  and  whether  therefore  it  is  neces- 
Bftry  to  atart  another  and  less  acceptable  candidate ;  and  besides, 
the  law  ^ves  effect  to  the  objection  as  to  all  who  vote  after  having 
notice  of  it,  thongh  It  may  then  be  too  late  to  start  another  candi- 
date wiUi  any  possibility  of  success ;  and  even  then  most  of  the 
electors  may  nave  voted  and  returned  to  their  homes  before  the 
objection  is  disclosed.  We  certainly  can  perceive  no  ground  on 
which  we  could  justify  extending  such  a  rule  beyond  the  limits 
within  which  it  appears  to  us  to  be  confined  to  England.  Had 
there  been  a  reasonable  doubt  as  to  the  true  result  of  the  more 
modem  authorities  on  such  a  point,  (which  we  do  not  think  there 
is)  our  duty  as  an  election  committee  would  seem  to  be,  to  lean  In 
favor  rather  of  the  rights  of  electors  than  of  the  privileges  of  those 
who  fail  to  secure  a  majority  of  their  votes. 

On  the  whole,  therefore,  four  members  of  the  committee  have  come 
to  the  conclusion,  that  the  petitioner  has  not  shown  enough  upon 
the  evidence  to  entitle  him  to  the  seat,  and  that  all  we  can  do  is  to 
declare  Uie  election  void   Mr.  Robitaille  dissents  from  this  decision. 

As  to  costs,  the  petitioner  has  succeeded  in  unseating  Mr.  Rankin, 
but  has  failed,  in  our  judgment,  to  establish  a  case  entitling  us 
to  give  the  seat  to  the  petitioner.  He  has  thus  succeedea  in 
part  and  failed  in  part  In  such  a  case  we  appear,  under  the  statute 
and  the  decided  cases,  to  be  under  the  necessity  of  choosing 
between  making  one  party  pay  the  whole  costs  on  both  sides,  or 
leaving  each  party  to  pay  his  own  costs.  We  think  the  latter 
course,  u^der  the  circumstances  of  the  present  case,  to  be  more 
proper  than  the  former,  and  we  will  therefore  report  that  neither 
the  petition  nor  the  oppdsition  to  it,  has  been  frivolous  or  vexatious. 

GENERAL    CORRESPONDENCE. 

I  n 

JSnff.  CMF.A,^U.C.C.LJ'.A.'-8eMtU6B,''Varianee--Aecidenial 

Kincardine,  31st  July,  1863. 

To  THi  Editors  of  the  Law  Journal. 
Gentlemen, — In  Harrison's  C.  L.  P.  Acts,  page  547,  it  is 
stated  in  plea  No.  33,  "  It  wonld  be  objectionable  to  use  '  did 
not  warrant,'  '  did  not  agree,'  or  any  other  appropriate 
denials."  So  likewise  is  it  stated  in  Upper  Canada  Consoli- 
dated Statutes,  cap.  22,  schd.  B,  page  272 ;  and  in  U.  C.  Stat- 
ute, 19  Vic.  cap.  43,  schd.  B,  page  202.  Bat  it  would  seem 
that  the  word  "objectionable"  is  " tifiobjectionable"  in  the 
English  Act  from  which  this  if  taken.  See  Bullen  k  Leake's 
Prects.  2nd  ed.  page  587;  and  Stephen's  on  Pleading  145 
(the  only  authorities  at  hand).  Can  yon  inform  me  if  it  is 
an  intentional  alteration,  or  merely  an  inadvertent  omission 

or  clerical  error,  and  oblige. 

Yours  tmly,  W. 

[The  discrepancy  between  the  words  of  the  schedule  of  onr  C. 
L.  P.  A.  and  the  schedule  of  the  English  C.  L.  P.  A.,  of  which 
it  professes  to  be  a  copy,  is  very  remarkable.  We  cannot 
think  it  was  designed.  We  incline  rather  to  the  opinion  that 
the  yariance  is  accidental.  In  fact  the  reading  of  the  very 
words  to  which  oar  correspondent  adverts,  to  our  mind,  estab- 
lishes the  position  that  the  variance  was  not  intended.  Thus, 
"  It  wonld  be  olgectionab?e  to  nse  '  did  not  warrant,' '  did  not 
agree,'  or  any  other  appropriate  denial."  If  the  denials  ins- 
tanced are  appropriate,  in  what  respect  can  it  be  said  they 
are  objectionable?  The  word  "objectionable"  should,  we 
are  conTinced,  be  read  **  i/nobjectionable,"  and  so  the  language 
of  our  C.  L.  P.  A.  schedule  be  not  only  consistent  with  itself, 
but  with  the  schedule  of  the  English  C.  L.  P.  A.,  of  which  it 
is  supposed  and  intended  to  be  a  copy.  (See  Eng.  Stat.  15  k 
16  Vic.  cap.  76,  sch.  B,  No.  37 ;  Finl.  C.  L,  P.  A.  320).]— 
Eds.  L.  J. 


New  mode  of  suppressing  tipplers  and  hahitual  drunkards. 

To  THE  EniTOBS  OF  THE  LaW  JOURNAL. 

Gentlemen, — I  send,  herewith,  a  copy  of  a  notice  served 
upon  the  Inspector  of  Taverns  and  Tavern  Licenses  of  this 
village,  which,  in  its  way,  is  rather  a  curiosity — ^not  so  much  on 
account  of  its  difficult  construction  and  grammar — as  that  it 
appears  to  outstrip  the  bounds  of  common  sense  in  an  unususl 
way — and  I  would  ask  you  to  give  your  opinion  as  to  whether 
or  not  it  is  libellous. 

According  to  this  document  the  trangressors  of  the  By-law 
are  told  that  "they  toill  be  fined  f*  but  it  is,  by  no  means, 
promised  that  they  shall  receive  a  trial,  either  by  their  peers 
or  otherwise,  or  that  there  will  be  any  notice  given  to  them 
when  the  fine  ^^will  &«"  imposed.  It  would  be  a  curiosity  to 
see  the  By-law.  If  it  contains  a  clause  forbidding  people  to 
allow  others  "to  be  treaied^^  does  it  mean  well-treated  or  ill- 
treated  ?  You  know  all  the  law  in  the  land,  and  do  tell  usv 
Messrs.  Editors,  if  you  can  explain  this,  the  most  extrordinary  * 
of  all  the  By-laws,  of  the  different  municipal  corporations  in 

Upper  Canada. 

Yours, 
Vienna,  1st  August,  1868.  A  Subscibeb. 


[copy.] 

Reeve*s  Office, 

Vienna,  14th  March,  1868. 

Mr.  George  Chute,  License  Inspector  for  the  village  of  Vienna: 

Sib, — ^You  are  hereby  authorized  to  notify  the  different 

tavern  keepers  in  the  village  that  if  they  furnish  liquor  to  any 

of  the  parties  named  in  this  notice,  that  they  will  be  fined 

according  to  that  clause  in  the  By-law  forbidding  the  giving 

or  furnishing,  or  allowing  any  other  person  to  give  or  furnish ; 

or  to  allow  them  to  be  treated  by  any  person,  liquor  to  tiplers 

or  habitual  drunkards. 

(Here  follow  the  names,  in  full,  of  nine  residents  of  Vienna.) 

Yours,  &c, 

Geobge  Suffel,  Reeve. 

[The  above  notice  has  the  merit  of  novelty.  We  do  not 
remember  ever  before  to  have  seen  or  heard  of  such  a  proceed- 
ing. We  omit  the  names  of  the  individuals  whose  wel&re 
seems  to  be  so  much  an  object  of  concern  to  the  Reeve  of 
Vienna,  because  we  think  the  notice,  however  well  intended, 
is  a  libel.  All  writings  which  tend  to  render  men  ridiculous 
or  contemptible  in  the  relations  of  private  life  are  libellous.. 
We  should  hope  that  more  wisdom  and  learning  have  been 
displayed  in  the  framing  of  the  by-law  than  of  the  notice ;  for 
if  not,  it  must  be  a  sorry  piece  of  municipal  legislation. — 
Eos.  L.  J.  

Xaw  School — RuUs — b^ormoHon  to  SiudenU. 

To  THE  Editors  of  the  Law  Journal. 

Gentlemeit, — I  noticed  in  a  late  issue  of  the  Journal  a  list 
of  the  books  to  be  read  for  the  Law  Scholarships,  and  being 
anxious  to  compete  for  the  honors,  I  beg  leave  to  ask  the  fol- 
lowing questions: 

Ist.  Is  it  necessary  for  a  student  to  attend- the  first  year,  in 
order  to  compete  for  the  seoond,  third  or  fourth  years  t 
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2&d.  If  b«  does  not  attend  the  first  year,  ii  he  liable  to  be 
examined  in  the  oourae  for  that  year,  in  addition  to  those  he 
presents  for  T 

3rd.  Where  oan  I  find  the  rules  of  the  Law  School  7 

By  answering  tb»  above  qaestioos  yoa  will  oblige  a  number 
of  the  law  stadento  in  this  Tioinity,  who  are  anzioas  to  under-* 
stand  the  working  of  the  Law  School,  whioh,  I  am  informed, 
is  yet  in  its  infancy. 

Yours  truly, 

London,  Aug.  12, 1863.  Law  SrunuiT. 


[Having  oonsnlled  two  of  the  Benehars  of  the  Law  Sodety, 
wa  are  enabled  to  answer  oar  correspondent  as  foUows : 

1st.  It  is  not  necessary  for  a  student  to  attend  the  first  year 
.    in  order  to  compete  for  the  second,  third  and  fourth  years. 

2nd.  If  he  do  not  attend  the  first  year,  he  b  not  liable  to  be 
examined  in  the  course  for  that  year,  in  addition  to  those  for 
which  he  presents  himself. 

3rd.  The  rules  of  the  Law  School  have  never  been  pub- 
lished, and  are  known  only  to  the  Benchers. 

Our  correspondent  will  please  notice  that  in  the  list  of 
books  published  in  the  June  number  of  the  Law  Journal^ 
Williams  on  Personal  Property,  and  not  Williams  on  Seal 
Property,  is  the  work  for  students  in  the  first  year.  The 
error  was  oorrected  in  the  July  number  of  the  Journal.] — 
£ds.  L.  J. 

RE  Vi  EW8. 

The  Law  Maoazini  and  Law  Riviiw.     London:  Butter- 
worths,  7  Fleet  Street,  London. 

The  quarterly  number  of  this  able  and  welcome  periodical 
for  August  is  just  received.  We  have  examined  it  with  much 
interest.  It  opens  with  an  elaborate  and  well- written  article 
on  the  Law  of  LibeLas  applied  to  Public  Discussions.  This 
article  covers  no  less  than  98  pages  of  the  number.  The 
writer  ably  reviews  the  leading  cases  bearing  upon  the  mo- 
mentous subject  about  which  he  writes,  and  argues  that  the 
ruling  in  the  well-known  case  of  CamvheU  v.  SpoUiswoode, 
to  the  eflbct  that  the  motives  of  a  public  writer  are  not  to 
be  questioned,  Is  alike  opposed  to  the  current  of  authority 
and  to  the  spirit  of  ths  law.  We  look  upon  this  article  as  a 
valuable  repertory  of  the  law  on  the  vexed  topic  ab^nt  which 
it  treats.  The  second  article  is  a  continuation  of  former  ar- 
ticles on  the  Rights,  Disabilities,  and  Usages  of  the  Ancient 
English  Peasantry.  The  writer,  in  this  number,  treats  of  the 
Parliamentary  regulation  of  labour  in  the  fourteenth  and 
fifteenth  centuries.  In  the  third  article  we  have  some  op- 
portune remarks  about  the  proposed  amendment  of  the  law 
relating  to  the  trial  of  issues  involring  the  consideration  of 
Scientific  evidence  and  the  evidence  of  Experts.  The  fourth 
is  a  learned  paper  written  to  show  the  legal  right  of  any  of 
the  United  States  to  seoede  from  the  Union,  and  we  must  say 
that  several  of  the  positions  of  the  writer  are  worthy  of  serious 
consideration.  We  should  like  to  see  them  assailed  by  some 
of  our  American  cotemporaries  whose  interest  it  is  to  main- 
tain the  contrary  and  whose  aim  it  is  to  enforce  their  views 
at  the  point  of  tha  bayonet.  We  cannot  help  thinking  that 
the  whole  question  is  one  of  pore  law  and  might  have  been 
determined  without  recourse  to  brute  force.  If  the  right  to 
secede  exists,  there  is  no  rebellion  in  the  assertion  of  that  right 
The  pity  is,  that  it  was  deemed  necessary  to  assert  the  right. 


supposing  it  to  exist,  by  riolence,  and  also  deemed  necessary 
to  resist  tne  assertion  of  the  right  in  like  manner.  The  so- 
lution of  the  question,  whatever  mav  be  the  resoil,  it  ie  certain 
will  entail  a|Km  both  parttea  a  fearlol  bill  of  eoats.  The  fifth 
article  contains  snggestions  for  the  amendment  of  oriminsl 
procedure  in  aevenu  partionlare.  The  writer  advocates 
the  appointment  of  poblie  prosecutors,  whose  duty  it  will  be 
not  merely  to  see  that  the  guilty  are  punished  bat  that  the 
innocent  are  protected.  So  far  as  his  views  are  thus  directed 
the  writer  has  our  hearty  concurrence  and  earnest  hope  that 
his  views  ere  long  will^be  widely  entertained  and  assume  a 
practical  form.  In  Upper  Oanada,  owing  to  the  appointment 
of  county  crown  attorneys,  we  have  taken  the  lead  of  the 
mother  country  in  this  as  well  as  other  measures  of  law  re- 
form. The  sixth  article  is  a  review  of  the  "Principles  of 
Conveyancing  explained  and  illustrated  by  eonoise  precedents, 
by  Herbert  Lewis,  B.A.''  The  review  is  shor^  bat  favorable 
to  the  work  reviewed.  The  author  appears  to  be  n  strong 
advocate  for  brevity  in  legal  forms,  and  we  fanoy  ha  is  not 
alone  in  his  advocaov.  The  seventh  and  last  arti^  is  the 
endless  topic  of  Convict  Discipline. 
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This  Report  shows  real  progress  during  the  preeant  year. 
Fourteen  general  meetings^-eleven  papers  upon  sntjeets  of 
great  importance,  all  of  which  have  been  printed  and  eirea- 
Uted — two  reports  carefullv  prepared  by  committeee  specially 
appointed,  one  of  which  after  careful  ^scussion  was  adopted 
by  the  Society — twentv-seven  new  members  enrolled  since  ths 
last  annual  meeting,  3bc  Lord  Brousham  is  the  President 
of  the  Society,  and  among  the  Vice-Presidents  we  find  the 
names  of  the  Lord  Chancellor,  the  Lord  Chief  Justice,  the 
Judge  of  the  High  Court  of  Admiraltv,  V ice-Chanorilor  Wood, 
Mr.  Jnetice  Keating,  and  others  of  distinction  in  the  legal 
circles  of  the  mother  oountry.  Why  not  have  some  such 
association  in  Upper  Canada?  Is  it  because  our  leg^  men 
are  behind  those  of  the  mother  country  in  all  that  pertains  to 
the  welfare  of  our  country?  We  cannot  think  so.  It  U 
because  there  is  not  amonj;  ns  one  man  of  sufficient  atanding 
disposed  to  take  the  lead  in  the  work.  Were  any  food  ssan 
to  lead  there  would  be  many  followere.  We  purpose  shortly 
to  explain  in  detail  the  objects  of  the  Society  for  promoting 
the  amendment  of  the  Law,  and  to  publish  its  rales,  in  the 
hope  that  some  legal  man  will  be  sufficiently  alive  to  the  in- 
terests of  Upper  Canada,  and  sufficiently  courageoua  to  take 
the  initiative  m  forming  a  similar  association  among  na, 
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THE  UNITED  CHURCH  OF  ENGLAND  AND  IRELAND 

IN  CANADA. 

A  Ittrge  proportioB  of  the  people  of  Canada  are  membera 
of  ihe  Gburob  of  England.  Other  denonunationB  asBert 
that  the  Ghnroh  of  England  poBsesBeB  privileges  in  Canada 
not  poeseased  by  tbem ;  while  there  are  not  wanting  mem- 
ben  of  the  Cbarcb  of  England  who  as  sineerely  assert  that 
their  Cbnroh  has  not  equal  privileges  with  those  of  other 
denoBkinations. 

We  parpoBOi  for  the  benefit  of  all  conoemed,  brieflj  to 
^plain  the  system  by  wbioh  the  Gharch  of  England  is 
maintained,  governed  and  upheld  in  ifais  Provinee. 

In  England  the  Ghnroh  of  England  is  the  State  Ghnreh, 
of  wbioh  lihe  Qneen  is  the  reoogniied  head,  and  wbioh  is 
in  other  respects  closely  connected  with  the  Grown.  In 
Oanada,  at  one  time,  some  such  connection  existed. 

Canada,  formerly,  was  a  French  colony.  In  1760  it 
became  a  Britbh  colony,  by  conquest.  On  the  lOih 
Febroaiy,  1768,  the  definitive  treaty  of  peace  between  the 
Kings  of  Great  Britain  and  France  was  concluded  at  Paris. 
The  colony  thereupon  became  subject  to  the  rule  of  the 
British  Grown,  and  to  the  legblative  power  of  the  British 
Parliament.  At  the-  time  of  the  conquest,  the  prevailing 
religion  of  the  lower  or  eastern  part  of  the  Province  was, 
and  still  is,  the  Roman  Catholic  religion.  The  upper  or 
western  part  of  the  Province  was  then  very  thinly  popu- 
lated. 

On  the  7th  October,  1763,  George  III.  issued  a  pro- 
clamation, by  which  provision  was  made  for  the  govern- 


ment of  the  Province,  through  a  (}overnor-General  and 
Council.  Provision  was  made  for  the  summoning  of  a 
General  Assembly,  so  soon  as  the  state  and  circumstances 
of  the  colony  would  admit  thereof.  By  an  ordinance  of 
the  Governor  and  Council,  passed  on  the  17th  September, 
1776,  courts  of  justice  were  constituted.  But  nothing  had 
yet  been  done  towards  the  summoning  of  a  Parliament. 
The  consequence  was  a  veiy  general  agitation  throughout 
the  Province.  This  brought  about  the  passing  of  the 
Imperial  statute  14  Geo.  III.  cap.  83.  It  was  passed  for 
the  purpose  of  making  more  effective  provision  for  the 
government  of  the  Province.  It  authorized  the  King,  by 
warrant  under  his  sign  manual,  with  the  advice  of  ilus 
Privy  Council,  to  constitute  a  Council  for  the  afiiEkirs  of  the 
Province,  to  consist  of  not  more  than  twenty-three  nor  less 
than  seventeen  residents  of  the  Province.  To  the  Governor 
and  Council  was  committed  power  to  make  ordinances  for 
the  peace,  welfare  and  good  government  of  the  Province. 
No  power  to  levy  taxes,  except  for  the  purpose  of  making 
roads  or  erecting  and  repairing  public  buildings,  was 
given.  No  ordinance  touching  religion  was  to  have  any 
force  till  approved  of  by  the  King.  No  provision  was 
made  for  a  system  of  representative  government  by  the 
election  of  the  people.  Increased  agitation  was  the  conse- 
quence, and  the  result  of  this  was  the  pasfldng  of  the  31st 
Geo.  in.  cap.  81,  commonly  called  the  Constitutional  Act 

By  this  act  the  Province,  then  called  Quebec,  was  divided 
into  two  Provinces,  called  respectively  Upper  and  Lower 
Canada.  Provision  was  made  for  the  constitntion  of  a 
Legislative  Council,  appointed  by  the  Crown,  and  a  Legis- 
ktive  Assembly,  elected  by  the  people,  in  each  of  the 
Provinces.  Power  was  given  to  the  King,  through  the 
respective  Oovemors  of  the  Frovinoes,  by  and  with  the 
advice  and  consent  of  the  Legislative  Council  and  Legisla- 
tive Assembly  of  the  Provinces,  to  make  laws  for  the 
peace,  welfiffe  and  good  government  thereof.  Whenever 
any  bill,  passed  by  ihe  Legislative  Conndl  and  Assembly 
in  either  Province,  should  be  presented  to  the  Governor- 
General  for  the  King^B  assent,  tie  Governor  was  authorised 
to  declare,  according  to  his  disorelaon  (but  subject  to  the 
provisions  of  the  act,  and  to  such  instructions  as  might 
firam  time  to  time  be  given  in  that  behalf  by  the  King), 
that  he  assented  to  the  bill  in  His  Majesty's  name,  or  that 
he  withheld  assent,  or  that  he  reserved  the  bill  for  the 
signification  of  His  Mijest/s  pleasure  thereon.  P^vision 
was  made  for  the  transmission  to  England  of  all  bills 
assented  to  by  the  Governor,  and  for  the  disallowance 
thereof  within  two  yean  afker  the  receipt  thereof.  Bills 
reserved  for  the  King's  pleasure  were  not  to  have  any 
force  till  His  Mijestgr's  assent  was  communicated  to  the 
Legislative  Oounoil  and  Assembly. 
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Provision  was  made  for  the  preservation  of  the  Roman 
Catholic  Chnroh  in  all  its  integrity,  with  its  rich  endow- 
ments; but  as  since  the  conquest  the  Upper  Province  had 
become  settled  chiefly  by  Protestants,  and  as  in  Lower 
Canada  also  many  Protestants  were  resident,  provision  was 
made  for  the  support  of  '^a  Protestant  clergy"  in  the 
Provinces.  The  King  was  authorized  to  empower  the 
Gk)vernor-General  to  nlake  out  of  the  Crown  lands  situate 
within  the  Provinces  such  allotment  of  lands  within  the 
same,  ''  for  the  support  and  maintenance  of  a  Protestant 
clergy,"  as  should  bear  a  due  proportion  to  the  amount  of 
such  lands  as  were  at  any  time  granted  by  or  under  the 
authority  of  the  Crown.  It  also  enacted  that  whenever 
any  grant  of  lands  within  either  of  the  Provinces  should 
thereafter  be  made,  there  should  at  the  same  time  be  made 
a  proportionate  allotment  of  lands  '<  for  the  above  mentioned 
purpose,"  and  that  no  such  grant  should  be  valid  unless 
the  same  should  contain  a  specification  of  the  land  so 
allotted — the  lands  allotted  for  the  support  of  a  Protestant 
clergy  to  be,  as  nearly  as  the  same  could  be  estimated,  of 
one-seventh  the  value  of  the  land  granted  for  other  pur- 
poses. Lands  thus  allotted  were  called  '' Clergy  Reserves." 
The  King  was  by  the  same  act  empowered  to  authorize  the 
Govemor-Qeneral  of  each  Province  from  time  to  time,  with 
the  advice  of  his  Executive  Council,  to  constitute  and 
erect  within  every  township  and  parish^  parsonages  and 
rectories,  <'  according  to  the  establishment  of  the  Church 
of  England;"  and  from  time  to  time,  by  an  instrument 
under  the  great  seal  of  the  Province,  to  endow  every  such 
parsonage  or  rectory  with  ao  much  of  the  lands  so  allotted 
as  the  Governor  and  Council  should  deem  expedient.  The 
King  was  also  empowered  to  authorixe  Uie  Governor- 
General  to  present  to  every  parsonage  or  rectory  an  incum- 
bent or  minister  of  the  Church  of  England,  who  should 
be  duly  ordained  according  to  the  rites  of  that  Church,  and 
from  time  to  time  to  supply  such  vacancies  as  might  happen 
therein.  And  it  was  declared  that  ev€iy  person  so  px«* 
sented  to  any  such  parsonage  or  rectory,  should  hold  and 
enjoy  the  same,  and  all  rights,^  profits  and  emoluments 
thereunto  belonging  or  granted,  as  fully  and  amply,  and  in 
the  same  manner,  and  on  the  same  terms  and  conditions, 
and  liable  to  the  performance  of  the  same  duties,  as  the 
incumbent  of  a  parsonage  or  rectory  in  England. 

Lands  were  afterwards  set  apart,  both  ip  Upper  and 
Lower  Canada,  for  the  support  of  a  Protestant  clergy.  So 
rectories  were  established  and  endowed.  In  process  of 
time  it  was  discovered  that  a  large  proportion  of  the  land 
BO  set  apart,  without  a  power  of  sale,  would  be  of  little 
benefit  to  those  for  whose  benefit  it  was  intended.  Power 
to  sell,  therefbre,  was  invoked,  and  that  power  was  given 
by  Imperial  statute  7  &  8  Geo.  IV.  cap.  62.    The  Governor- 


General  of  each  Province  was  authorized  to  alienate  and 
convey  in  fee  simple,  or  for  any  less  estate  or  iDterest,  a 
part  of  the  Clergy  Reserves  not  exceeding  one-fourth  of 
the  Reserves  within  the  Provinces.  The  quantity  to  be 
sold  in  one  year  in  either  Province  was  not  to  exceed  ia 
the  whole  100,000  acres ;  the  moneys  to  accrue  therefrom 
to  be  paid  over  tp  such  officer  within  the  Prorinces  as  the 
King  should  appoint,  and  by  that  officer  to  be  ioTested  in 
the  public  funds  of  Great  Britain  and  Ireland,  as  the  King 
should  from  lime  to  time  be  pleased  to  direct;  the  diTi- 
dends  and  interest  accruing  from  the  funds  to  be  appropn- 
ated,  applied  and  disposed  of  for  the  improvement  of  tbe 
remaining  part  of  the  Clergy  Reserves,  or  otherwise,  for 
the  purposes  for  which  the  lands  were  reserved,  and  for  do 
other  purpose. 

Under  this  act,  large  quantities  of  the  clergy  lands  were 
from  time  to  time  sold,  but  still  leaving  a  greater  portion 
unsold  and  unproductive.  The  proceeds  of  the  lands  sold 
became  a  source  of  dispute  between  different  religious  deno- 
minations. The  lands  unsold  were  found  to  be  stambb'ng- 
blocks  in  the  way  of  improvement  of  the  several  townships 
in  which  situate.  The  result  was  a  two-fold  agitation— relL 
gious  denominations  contending  for  a  division  of  the  pro- 
ceeds, and  the  people  contending  for  the  sale  of  the  entire 
clergy) lands.  The  religious  denominations  argaed  thattlie 
expression  ''  Protestant  clei^''  was  not  by  anj  means 
restricted  to  Church  of  England  clergy.  The  people  con- 
tended that  whether  so  restricted  or  not  was  to  them,  in  s 
temporal  point  of  view,  a  matter  of  indifference,  bo  long  as 
the  lands  were  sold  and  passed  into  the^hands  of  men  who 
would  by  industry  improve  them,  and  thus  improre  the 
localities  in  which  situate.  Both  agitations  to  some  extent 
prevailed.  The  Provinces  of  Upper  and  Lower  Canada 
having  been,  by  the  Imperial  act  3  &  4  Yio.  cap.  35, 
reunited,  the  Imperial  Legislature,  during  the  same  ses^on, 
passed  the  3  &  4  Vic.  cap.  78,  which  auUioiiied  the 
(Governor  of  Canada  to  alienate  and  convey  all  or  anjof  the 
Clergy  Reserves.  The  same  act  made  provision  for  the 
distribution  of  a  large  portion  of  the  proceeds,  in  certain 
proportions,  among  the  Churches  of  England  and  Sootland, 
and  the  remainder  for  purposes  of  public  worship  and 
religious  instruction  in  the  Province. 

The  whole  of  the  lands  (excepting  those  set  apart  for 
glebes)  were,  under  the  operation  of  this  act,  rapidly 
brought  into  the  market  The  proceeds  were  considerable, 
and  a  feeling  arose  among  the  people  that  some  portion  of 
the  money  should  be  devoted  to  local  improvements  and 
other  secular  purposes.  This  feeling  grew  with  snch 
intensity  that  the  Imperial  Legislature  passed  the  16  &  1< 
Vic.  cap.  21,  authorizing  the  Legislature  of  Canada,  from 
time  to  time,  by  any  act  or  acts  to  be  passed  for  that  pv- 
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pose,  subject  to  certain  conditioDS,  to  vary  or  repeal  all  or 
any  of  the  provisioos  of  the  3  dc  4  Yio.  cap.  78,  for  or 
coDoeming  the  sale,  alieDation  and  disposal  of  the  Clergy 
Reserves,  and  for  or  concerning  the  investment  of  the  pro- 
ceeds of  all  sales  then  made  or  thereafter  to  be  made,  and 
to  make  such  other  provisions  for  or  concerning  the  sale, 
alienation  or  disposal  of  the  Clergy  Reserves  and  invest^ 
ment,  as  to  the  Legislatnre  of  Canada  might  seem  meet; 
but  that  it  should  not  be  lawful  for  the  Canadian  Legislsr 
ture  to  annul,  suspend  or  reduce  any  of  the  annual 
stipends  or  allowances  assigned  and  given  to  the  clergy  of 
the  Churches  of  England  and  Scotland,  or  to  any  other 
religious  bodies  or  denominations  of  Christians  in  the 
Province,  during  the  natural  lives  or  incumbencies  of  the 
parties  then  receiving  the  same,  or  to  appropriate  or  apply 
to  any  other  purposes  such  part  of  the  proceeds  as  might  be 
requisite  for  the  payment  of  such  stipends  and  allowances ; 
impliedly  authoriEing  the  Canadian  Legislature  to  deal  with 
the  overplus  in  such  manner  as  they  should  deem  best. 

When  it  became  generally  known  that  the  Canadian 
Legislature  was  possessed  of  full  authority  to  deal  with  the 
Reserves,  the  agitation  for  what  was  called  <'  the  seculari- 
Eation  of  the  Clergy  Reserves "  became  so  general  and  so 
fierce,  that  the  Canadian  Legislature  was  forced  to  pass  a 
statute  on  the  subject  (18  Vic.  cap.  2).  The  proceeds, 
under  the  operation  of  this  statute,  were  divided  into  two 
funds — the  one  called  the  Upper  Canada  Mnoioipalities 
Fund,  and  the  other  the  Lower  Canada  Municipalities 
Fund.  The  fund  in  each  section  of  the  Province  is  made 
to  consist  of  all  moneys  arising  from  the  sale  of  Clergy 
Reserves  in  that  section  of  the  Province,  after  deducting 
therefrom  the  actual  and  necessary  expenses  of  sales  and 
management.  The  annual  stipends  or  allowances  preserved 
by  the  Imperial  act  16  Vic.  cap.  21,  are  made  a  first  charge 
on  the  fund.  The  amount  of  the  fund,  in  either  section 
of  the  Province,  remaining  unexpended  on  the  31st 
December  in  each  year,  was  by  that  act  required  to  be 
apportioned  equally  among  the  several  county  and  city 
municipalities  in  the  same  section  of  the  Province,  in  pro- 
portion to  the  population  of  such  municipalities  respec- 
tively, and  to  form  a  part  of  the  general  funds  of  each 
such  municipality.  By  a  subsequent  act,  so  far  as  the 
amount  of  the  Upper  Canada  Municipalities  Fund  is  con- 
cerned,  after  paying  off  the  charges  already  mentioned,  it 
is  required  to  be  yearly  divided  among  the  several  city, 
town,  incorporated  village  and  township  municipalities  in 
Upper  Canada,  in  proportion  to  the  number  of  rate-payers 
appearing  on  the  assessment  roll  of  the  municipality  for  the 
year  next  before  the  apportionment  (10  &  20  Vic.  cap.  16). 

One  provision  of  the  statute  18  Vic.  cap.  2,  deserves 
particular  attention.    We  mean  the  3rd  section.    It  recited 


that  it  was  desirable  to  remove  all  semblance  of  connection 
between  church  and  state,  and  to  effect  an  entire  and  final 
distribution  of  all  matters,  claims  and  interests  arising 
out  of  the  Clergy  Reserves,  by  as  speedy  a  distribution  of 
their  proceeds  as  might  be.  It  therefore  empowered  the 
Governor-General,  whenever  he  might  deem  it 'expedient, 
with  the  oobsent  of  the  parties  and  bodies  severally  inter- 
ested, to  commute  with  such  parties  the  annual  stipend  or 
allowance  already  mentioned  for  the  value  thereof,  to  be 
calculated  at  the  rate  of  six  per  cent,  per  annum  upon  the 
probable  life  of  each  individual ;  and  in  the  case  of  the 
bodies  particularly  mentioned,  at  the  actual  value  of  the 
allowance  at  the  time  of  the  commutation,  to  be  calculated 
at  the  same  rate.  It  was  also  expressly  provided,  that  in 
case  of  commutation  with  either  of  the  said  bodies  or 
denominations,  it  should  not  be  lawful  for  them  to  invest 
the  moneys  paid  for  commutation,  or  any  part  thereof,  in 
real  property  of  any  kind  whatsoever,  under  penalty  of 
forfeiting  the  same  to  Her  Majesty;  and  that  the  said 
bodies  and  denominations  should  lay  before  the  Legislature, 
whenever  called  on  to  do  so,  a  statement  of  the  manner  in 
which  the  money  shall  have  been  invested  or  appropriated. 
Commutation  shortly  afterwards  was  effected  with  the 
parties  and  bodies  interested,  including  the  deigy  of  the 
Church  of  England,  in  the  manner  and  upon  the  terms 
prescribed  and  directed  by  this  enactment. 

Thus  it  will  be  seen  that  the  Church  of  England,  like 
other  religious  denominations  of  the  Province,  is  at  length 
thrown  upon  the  exertions  of  its  members  for  its  support. 
It  is  true  that  as  yet  the  glebe  lands  have  been  spared  to 
the  Church.  These,  however,  are  of  little  support  to  the 
general  body  of  the  clergy. 

We  shall  now  proceed  to  show  in  what  manner  these 
temporalities  of  the  Church  are,  under  exbting  law, 
managed. 

The  soil  and  freehold  of  each  church,  and  of  the  church- 
yards and  burying  grounds  attached  or  belonging  thereto, 
respectively,  is  vested  in  the  parson  or  other  incumbent 
thereof  for  the  time  being.  All  pew-holders  of  a  church, 
whether  holding  the  same  by  purchase  or  lease,  and  all 
persons  holding  sitting?  therein  by  the  same  being  let  to 
them,  and  holding  a  certificate  of  such  sittings,  form  a 
vestry.  An  annual  meeting  is  held,  on  Monday  in  Easter 
week,  for  the  purpose  of  appointing  churchwardens  for  the 
ensuing  year.  No  persons  are  eligible  to  the  office  of 
church  warden,  except  members  of  the'Chureh,  of  the  full 
age  of  twenty-one  years,  and'members  of  the  vestry.  The 
church  wardens,  during  their  term  of  office,  are  as  a  corpo- 
ration to  represent  the  interest  of  the  church,  and  of  the 
members  thereof.  It  is  their  duty  to  sell,  lease  and  rent 
pews  and  sittings,  upon  such  terms  as  may  be  settled  and 
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appointed  al  i«Arj  meetingB  to  be  held  foi  thai  povpoee. 
(Stot.  U.  0.  8  Yic.  cap.  74.) 

Both  in  Upper  and  Lower  GaQada,  aesociatioiiB  at  an 
early  period  were  formed  for  the  foltowiog  ammg  other 
objeota :  the  ^aeoaragemont  and  rapport  of  nuettODariee 
and  ekfgymen  of  the  Unitod  Chnroh  iA  Eo^nd  apd 
Irdand  within  the  dioeesee  of  Qaeheo  and  Toronto  \  for 
ereating  a  fund  towards  the  angmentation  of  the  stipende 
of  poor  cleigjiaeny  towards  SMking  a  provisioii  for  those 
who  may  be  inoapaeitated  by  age  and  infirmity,  and  for 
the  widowa  and  orphans  of  the  olergy  of  the  Ghoreh ;  for 
the  eaeottragemeat  of  ednoation,  and  the  rapport  of  day 
and  Sunday  aohools  in  oonformity  with  the  prineiplea  of  the 
Chnroh ;  for  granting  aeiiBtanoe,  where  it  may  be  neeesBaiy, 
la  those  who  may  be  preparing  for  the  ministry  of  the 
gospel  ia  the  Ohnrch  j  for  circnhting  tho  Holy  SoriptnreSi 
the  Book  of  Oommon  Prayeri  and  other  good  books  and 
tracts  \  for  obtaining  and  granting  aid  towards  the  erection, 
endowment  and  mainteaance  of  ohnrohes  according  to  the 
establishnwnt  of  the  said  Church  in  the  said  respective 
dioceses;  the  creation  and  maintenance  of  pnaonage 
houses  and  reotories,  and  the  management  o£  all  matten 
relating  to  such  endowments. 

These  associations  were,  by  statute  7  Vic.  cap.  68,  passed 
by  the  Legislature  on  the  9th  December,  1848,  and 
assented  to  by  Her  Majesty  on  the  28rd  May,  1844,  incoi^- 
porated.  The  one  was  styled  '^  The  Church  Society  of  ihe 
Diooese  of  Quebec,''  and  the  other  <<  The  Church  Society 
of  the  Diocese  of  Toronto."  The  respective  corporations 
are  authorised  from  time  to  time  to  hold  assemblies  and 
meetings,  to  be  called  together  ia  such  manner  and  at  such 
times  and  places  as  may  be  directed  by  the  by-laws,  ruleS| 
and  regulations  of  the  same.  No  constitntion,  by-law,  rule 
or  regulation  of  either  of  the  Church  Societies,  nor  any 
abrogation,  repeal,  change  or  alteration  of  the  same,  is  to 
have  any  force  or  effect  until  sanctioned  and  confirmed  by 
the  Bishop  of  the  diocese  for  the  time  being,  under  his  hand. 

The  Church  Societies  in  each  diocese  afterwards  became 
patrons  to  the  rectories.  This  was  ejQeoted  by  the  Provin- 
oial  Statute  14  &  15  Yic  cap  175,  which  repealed  so  much 
of  the  Imperial  Statute  81  Geo.  III.  cap.  31,  as  authorised 
the  Goyernor-General  to  exercise  the  right  of  presentation 
to  rectories,  and  vested  that  right  in  the  Church  Society  of 
the  dioccise  within  which  the  rectory  is  situate,  or  in  raoh 
.  ether  person  or  persons,  bodies  politic  or  corporate,  as  the 
Church  Society,  by  any  by-law  or  by-laws  to  be  by  them 
from  time  to  time  passed  for  that  purpose,  should  or  might 
think  fit  to  direct  or  appoinjb  in  that  behalf. 

The  Church  Society  Act  was  the  first  step  taken  by  our 
Legislature  towards  having  assemblies  of  Churchmen  for 
the  purpose  of  deliberating  on  matters  appertaining  to  the 


welfare  of  the  Church.  When  all  oonnectioa  between 
church  and  state  was  vemoved  by  express  declaration  of  the 
Legislature,  and  the  raceess  of  the  Church  made  to  depend 
in  a  great  measure  on  the  support  of  its  members,  it  became 
neeesssry  to  afirm  the  principle  of  laymen  bmng  oonsulted 
in  matters  rektiag  to  the  Church,  and  to  extend  the  opera* 
tion  of  that  principle.  Accordingly  the  Provinoial  Lsgia- 
hUnrs  passed  the  statute  19  ft  20  Vie.  capi  121.  It  reeitaB 
that  at  the  time  of  the  passing  of  the  act,  doubts  existed 
whether  the  members  uf  the  United  Chureh  of  Snglaad 
and  Ireland  in  Canada  had  the  power  of  regulating  the 
affiuis  of  their  Church  ia  matteia  relating  te  disoipliae,  and 
necessary  to  order  and  good  goTemment,  and  thai  it  was 
only  just  such  doubts  should  be  removed,  in  order  that 
mcQubers  of  that  Church  might  be  permitted  to  exerose 
the  same  rights  of  self-govemment  that  are  enjoyed  by 
other  religions  cemmunities ;  and  enaots  that  the  Bishops, 
clergy  amd  laiijf  (see  22  Vie.  cap.  1S9,  as  to  SMde  of  eleo- 
tion),  members  of  the  United  Church  of  Baglaod  and 
Ireland  in  the  Provinoe,  may  meet  in  thdtr  several  dioceses, 
wlttch  are  ntno  or  «m^  ker^nfier  be  constituted  ia  this 
Province,  and,  in  sueh  raanaer  and  by  such  pcooeediaga  as 
th^  shall  adopts  firame  constitutioaa  and  make  xegolations 
for  enforcing  discipline  in  the  Church ;  for  the  appoint- 
ment, deposition,  deprivation  or  removal  <rf  any  person 
bearing  office  therein,  of  whatever  order  or  degree,  any 
rights  of  (he  Crown  to  the  contsaiy  notwidistanding  |  and 
for  the  convenient  and  orderly  man^;em«it  of  the  pro- 
perty, affiiirs  and  interests  of  the  Church  in  matters  relatiag 
to  and  aSiacting  only  the  said  Chureh  and  the  ofiMors  and 
members  thereof,  and  not  in  any  manner  interfering  with 
the  ri^^,  privileges  or  interests  of  other  rel^ious  oommu- 
nities,  or  of  any  person  or  persona  not  being  a  member  or 
memben  of  the  said  United  Churdi  of  Bng^and  and  Ireland  f 
provided  that  rach  constitutions  and  regulations  shall  apply 
only  to  the  diocese  or  diooepes  adopting  the  same.  So  fiu, 
it  will  be  seen,  provision  is  made  only  fi>r  meetingB  m  the 
aeveral  diocue9.  But  the  act  in  the  next  section  proceeds 
much  farther,  and  enaots  that  the  Bishops,  clergy  and  Uitj 
of  the  United.  Chureh  of  England  and  Irefatnd  in  this  Pro- 
vince may  meet  in  general  assuoobly,  by  such  repieeeata- 
tives  as  shall  be  determined  and  declared  by  them  in  their 
several  dioceses,  and  in  raoh  general  assembly  fraae  a 
constitution  and  regulations  for  the  general  maaagemeai 
and  good  government  of  the  said  Church  in  this  Province; 
provided  that  nothing  in  the  act  contained  shall  aaahoriae 
the  imposition  of  any  rate  or  tax  upon  any  persou  or  per- 
sons whomsoever,  whether  belonging  to  the  said  Chnroh  or 
not,  or  the  infltotion  of  any  punishment,  fine  or  penalty 
upon  any  person,  other  than  his  suspension  or  removal  from 
any  office  in  the  said  Church,  or  exclusion  from  the  meei> 
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ings  or  proeeedtnga  of  the  diooesan  or  geneml  ayaoda ;  and 
provided  that  notbing  in  the  coaatitatioiifl  or  regulations, 
or  any  of  them^  shall  be  oontrary  to  aay  law  or  statute  now 
or  hereafter  to  be  ia  ibroe  m  Mb  Province. 

This  aot^  it  wilf  be  observed,  tt  of  a  most'  sweeping 
oharacter.  The  assemblies  authorized,  so  far  as  members 
of  the  Uaited  Ghnreh  of  England  and  Ireland  are  eon- 
oemed,  are  second  only  to  the  Legislature.  In  each  diocese 
an  asaembfy  ia  anihoriaed^  having  power,  ajaoag  other 
things,  to  make  regulations  fbr  the  appointment,  deposition, 
deprivation  or  removal  of  any  person  bearing  office  in  the 
Ohorehy  of  wkaUver  order  or  degree*  This  appareatiy 
includes  not  only  inferior  clergy,  but  Bishops  and  all  others 
holding  office  in  the  several  dioceses  of  the  Church.  The 
right  of  the  Grown  to  appoiot  ta  snoh  offices  would  thas 
appear  to  be  transferred  to  'the  Synods  in  the  several 
dioceses.  It  is  worthy  of  remark  that  no  provision  is  made 
for  the  appointment  of  persons  to  office  in  the  Church  by 
the  Gkneial  or  PvoWneial  Synod,  though  the  power  of 
removal  is  in  e2q>ress  terms  mentioned. 

The  existence  of  Chureh  Societies,  indepeijdent  of  the 
Synods,  appears  to  be  superfluous.  l%e  lesser  ought  surely 
to  be  inoladed  in  the  greater;  and  the  sooner  the  Ghoroh 
Societies  are  merged  ia  the  Syaods>  the  better  for  the 
simple  and  efficient  government  of  the  Church.  Too  much, 
machinery  is  sometimes  wone  than  none  at  all ;:  and  under 
any  circumstances,  the  more  simple  the  machinery,  the 
more  likely  it  is  economically  to  accomplish  the  object  of 
its  creation. 

The  assemblies  anthoriaed  in  the  sevenl  dioeesea  of 
Canada  met  and  framed  constitutions  and  regulations,  in 
purauance  of  the  act  As  we  have  neither  the  inclination 
nor  the  space  at  present  to  write  i^  treatise  oi^  Church 
government,  we  cannot  give  even  the  substance  of  these 
oonstitutions  or  regulations.  A  General  or  l^rovinoial  Synod 
bas  alao  been  organised.  We  must  in  like  manner  dismiss 
its  constitution  and  regulations.  It  is,  however,  sincerely  to 
be  hoped  that  membera  of  these  Synods,  who  have  the  power 
to  alter  their  constitutions  and  regulations,  will  cautiously 
exercise  a  power  which  is  antiagonistic  to  anything  like 
pemanea^^.  in  most  deliberative  assemblies,  there  are 
men  who  have  a  passion  for  law-making  aad  censtitution- 
tinkering.  This  passion,  if  not  kept  under  control,  is  more 
likely  to  be  mischievous  than  good.  Change,  for  the  mere 
sake  of  change,  is  often  disastroasi  14  would  be  well  to 
allow  the  constitutions  and  regulations  of  the  Synods  to 
simmer  down  to  something  like  consistency,  before  suffering 
them  to  be  hacked  and  chopped  by  amateur  legislatcra. 

We  understand  that,  notwithstanding  the  acts  to  which 
we  have  referred,  the  Crown,  on  the  9th  June,  I860,  by 
letters  patent  under  the  seal  of  G-reat  Britain,,  appointed 


the  Bishop  of  Montreal  to  be  Metropolitan  of  Canada; 
which  patent  was  afterwarda  cancelled,  and  a  new  patent, 
dated  12tli  Eefaruary,  1862,  issued,  appointing  the  same 
Bishop  Metfopelitaa  of  Canada,  '<  subject  to  the  ralea, 
regaktioaa  and  caaona.  that  the  Provtneial  Bynod  may 
from  time  to  tiara  make  la  respect  thereof*''  We  must 
lay  we  do  act  ubderstand  oa  what  principle  the  Cfowa 
now  iasaaa  letters  patent  eithet  for  the  appointaieat  of 
a  Metropolitaa  or  of  Dioceaaa  Bishops.  The  appoint^ 
tnentf.  of  Diocesan  Kshops  dearly  rests,  siaoe  the  19'  A 
20  Yiotaiia,  chapter  121,  with  the  aeveral  Synoda.  The 
appointment  of  %  Metropolitaa  doea  not  seem  to  be  can- 
templated  in  any  ctf  the  acta  to  which  wa  have  latored ; 
and  now  tiut  all  coanecttoa  between  church  aad  state  is 
by  declaration  of  the  Legishture  removed,  the  exercise  ef 
the  power,  evao  if  eziatiag  in-  tl^e  Impwial  Grown,  is^  Uk 
say  the  least  of  it,  impolitic.  The  pateat,  aocordiag  to  the 
deciaion  ef  Lom^  and  ike  Biahop  €f  Capetown,  reported 
in  other  colamBs^  mnat  be  ineffiastaair  to  oieate  any  juria* 
diction,  ecdesbstica}  or  civil,  in  this  coloay.  We  cannot 
see  that  the  Metropolitan  ia  anything  more  than  President 
of  the  Provindai  Assembly,  and  we  presume  that  the 
appointment  of  sucb  an*  officer  ought  pn^wly  to  be  made 
from  time  to  t^ae  by  that  ABsemUy.  We  imagine  that  the 
Imperial  authentic,  since  ihe  decision  ef  Long  and  The 
Buhop  of  Capeiowny  will,  not  repeat  the  absurdity  of  8end> 
ing  out  to  this  colony  pieces  of  parchment,  having  the  great 
seal  upon  them,  which,  when  hese>  are,  to  say  the  leaat  of 
them,  of  questionable  validity^  Even  if  such  patents  be 
valid  for  any  purpose,  we  apprehend  they  may  at  any 
time  be  revoked  by  the  Synods  concerned.  The  power  of 
appointment  and  the  power  of  revocation  should,  as  a 
general  rule,  be  vested  in  the  same  authority.  It  is  not 
seemly  for  the  Grown  to  iisue  commissiona  under  the 
great  seal,  which  may  at  any  time,  withoot  raibreaee  to 
the  Grpwn^  be  revoked  by  an  assembly  of  the  Queen's 
subjects. 

It  only  remttns  for  ueto  add  thi^  the  Queen,  by  prook* 
mation,  dated  2nd  October,  1857,  dividjed  ihe  diocese  of 
Toronto  into  two  dioceaaa,  the  iMstoriy  one  catted  Huron, 
and  the  easteriy,  Toronto ;  that  the  Legislature,  in  1858, 
adc^ted  the  divisbn,  and  incorporated  a  Churcli  Society 
ia  and  feat'  the  diocese  of  Hoiea  (22  Yic,  cap.  55) ; 
that  afterwards  the  Queen,  by  a  like  proclamation,  dated 
28th  February,  1862,  further  divided  the  diocese  o^ 
Tocoato^  or  eastern  portioa  of  Upper  Oanada,  into  two 
dioceses,  the  one  called  Toronto,  and  the  other  Ontario ; 
and  that  the  Legislature  adopted  the  division,  and  incoi?- 
ponted  the  Synod  in  and  foot  the  diocese  of  Ontario  (25 
Vic.  cap.  28).  The  right  of  presentation  to  rectories 
within  the  latter  diocese  is,  by  action  of  the  Synod,  vested 
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in  the  Bishop  for  the  time  beiDg,  duriDg  his  ineambeDcy  of 
office  {Attorney' General  v.  Lauder f  p.  291  of  this  journal). 
We  have  our  doubts  as  to  the  validity  of  Bojal  proola^ 
matioiis,  dividing  or  subdividing  dioceses  in  this  wAoaj. 
Though  lojal  to  the  mother  country  in  all  that  the  Crown 
has  a  rigbt  to  expect  from  us,  we  must  not  forget  that  we 
have  a  constitution  of  our  own,  and  are  so  &r  independent 
as  to  be  enabled  to  make  our  own  laws  in  our  own  way. 
The  day  is  gone  by  for  legislation  of  any  kind  in  Canada 
through  the  medium  of  Boyal  proclamations  issued  in 
Great  Britain.  We  have  our  own  Legislature,  and  when 
legislation  of  that  kind  is  needed,  our  Legislature  should 
be  consulted.  Supposing  the  Imperial  Parliament  to  have 
the  power,  it  is  very  dear  that  the  Queen  alone  has  not  the 
power.  L)  this  colony,  so  long  as  the  persons  interested 
acquiesce,  there  can  perhaps  be  no  valid  objection ;  but  we 
think  that  as  the  Crown  appears  to  have  withdrawn  firom 
all  connection  with  the  Church  of  England  in  this  oolony, 
the  power  to  divide  and  subdivide  dioceses,  if  not  a  kgisla^ 
tive  one,  ought  to  rest  with  tiie  Provincial  Synod. 


IMPORTANT  TO  MAGISTRATES. 

The  attention  of  magistrates  is  directed  to  the  case  of 
Switzer  and  McKee^  reported  in  other  columns.  The  law, 
as  there  laid  down,  is  not  generally  known,  and  even 
where  known,  too  much  neglected. 


JUDGMENTS. 


QUBMN'8    BSNCH. 

Septtmber  21,  1868. 
Present:  Drapbe^  C.  J. ;  MosBisoir,  J. 

Montgomery  ▼.  ^^enee. — Aotion  od  ooTenanta  oontMoed  in  a 
lease.  Plea,  assignment  by  defendant,  with  assent  of  plaintiff. 
Demurrer.    Judgment  for  jplaintiff  on  demorrer. 

Momtgamery  v.  Spmee, — Bole  nm  to  enter  verdict  tut  defendant 
or  for  new  trial  discharged. 

Niagara  Falls  Bridge  Company  v.  The  Oreai  Western  RaUway 
Company. — Action  of  coTcnant  for  rent ;  rei  aiite  half  in  Canada 
and  ikalf  in  the  United  Stales.  Plea,  tander  of  United  Statae 
**  green-backs."  Demorrer.  Lex  loci  eontractue  held  to  govern, 
and  Jadgment  for  defendant  on  demurrer. 

Bum  T.  ^leteW^^^Replevin  for  a  vwtel.  Judgment  for  plain- 
tiff on  demarrer  to  plea  to  avowry,  and  defendant  entitled  to 
judgment  on  demurrer  to  replication. 

ffall  T.  2>tifieaA.-.-Action  on  a  shipping  contract.  The  question 
was,  whether  plaintiff  had  performed  his  oontKaet  Bole  absolute 
for  new  trial.    Costs  to  abide  the  event 

Kennedy  t.  Patterson  et  ol.— Trespass.  Rule  absolute  for  new 
trial. 

€hre  Bank  v.  Cook. — Rules  obtained  by  Jodgmeiit  creditors  dis- 
charged with  costs,  the  parties  not  having  availed  themselTOs  of 
leave  given  by  the  court  to  amend  in  order  to  bring  the  proper 
p«rties  before  the  oourt. 

Bobinson  t.  EUsworth Rule  niai  iwt  new  trial  on  affidavits  dls* 

charged  with  costs. 

Torrance  v.  CaZ9tn.~-Rule  absolute  fbr  new  trial,  costs  to  be  paid 
in  three  weeks;  otherwise  rule  discharged. 


Qrieioe  v.  And  A.— Postea  to  plaintiff  Ibr  the  rseoveiy  of  $80l 

MeMurray  v.  Byan. — Appeal  allowed.  Rule  absolute  for  new 
trial  in  court  below. 

Hughes  v.  Snure. — Aotion  against  the  maker  and  endonen*of 
a  promissory  note.  Plea  of  set-off  not  eonneeted  with  ttie  note 
sued  on«    Judgment  for  plaintiff  on  demurrer. 

Small  V.  Ecdes. — ^Bule  calling  on  defendant  to  show  caass  why 
he  should  not  on  affidavit  answer  as  to  such  books  aud  docamenti 
as  may  be  in  his  possession  relating  to  the  matters  in  dispeto  ia 
the  cause,  discharged  with  costs,  on  the  ground  that  it  was  mored 
on  an  affidavit  used  In  Chambers,  without  it  being  shown  thtt 
leave  was  given  to  use  the  affidavit,  and  it  being  shown  that  t 
summons  obtained  on  that  affidavit  had  been  discharged. 

Hunter  v.  ^oplitltf.— Ejectment  Rule  absolute  for  new  trill 
without  costs. 

Whitney  v.  The  Northern  RaUway  Conipony.— Rule  abiolats  for 
new  triaL    Costs  to  abide  the  event 

HaU  V.  ^tZ/.— Ejectment  for  land  sold  for  arrears  of  taxes. 
Held,  that  the  directions  of  sec.  126  of  Con.  Stat  V.  C.  cap.  55,  as 
to  the  eotttoats  of  the  treasurer's  warrant  are  impenties  ,*  and  tk« 
warrant  in  this  case  not  being  shown  to  comply  with  the  itatoti, 
sale  held  invalid,  and  new  trial  granted,  costs  to  abide  the  erent. 

Walker  v.  Douglass. — Action  on  a  promissory  note.  Bal«  dii- 
charged. 

Keenahan  v.  Bagleeon. — ^Action  against  defendant,  an  slderau 
of  the  city  of  Ottawa,  for  not  making  return  of  a  oonTictionto 
next  general  county  sessions  for  the  county  of  Carletoa.  H^ 
aotion  maintainable,  and  rule  discha^sed. 

Tate  and  The  City  of  Jbnmto.— Priori^  of  attaohtng  erediton 
declared,  and  order  accordingly. 

Ferris  v.  Tannahili.  —  Amendment  of  plidntiff's  deolaittioi 
allowed,  and  rule  for  new  trial  disoharged. 

Marsden  v.  Afid6r«ofi.^Aiotion  fbr  libel  and  sUndsr.  Sdi, 
that  slander  of  a  class  such  as  **  wheat  buyers,"  may  bjeTidese* 
be  shown  to  have  relation  to  a  particular  individual  of  the  eltn 
via :  the  plaintiff.  Rule  nisi  to  enter  nonsuit  or  for  a  new  trial  dis- 
charged. 

Holmes  v.  McKeehin. — A  case  of  disputed  boundary.  Btde 
absolute  for  new  trial.    Costs  to  abide  the  event 

Crabtree  v.  <?rt^i/A.— Action  for  trespass.  Question  of  lien. 
Rule  absolute  for  new  trial,  without  costs. 

Ward  V.  Vance — Thompson,  gamishee.^As8H9  directed. 

Stoke  V.  Jones. — Rule  absolute  for  new  trial,  without  costo. 

KeUy  V.  Hendereon.^Held,  that  plaintiff  having  obtained  a  Ter- 
diet  subject  to  a  reference,  which  fell  through,  was  urregular  ia 
again  entering  his  record  for  trial  without  first  setting  aside  the 
former  verdict,  and  so  rule  absolute  to  set  aside  his  prooeediogs 
with  costs. 

Venator  v.  Scott — Rule  absolute  for  revision  of  costs  by  Master. 

Ritchey  v.  The  Toronto  Roads.— Kule  nisi  discharged  with  costs. 

Ramsay  v.  Carruthers. — Rule  discharged. 

Kelly  V.  Molds. — Rule  discharged. 


£^ISNi^  26, 186S. 

Preeeot :  DaAPsa,  0.  J. ;  Moftaisov,  J. 

St^hens  V.  BooUon. — Rule  absolute  to  increase  verdict  to  X58 
18s.    Defendants  rule  discharged. 

Buffalo  and  Lake  Huron  Railway  Co.  v.  Hemmingway.—Bdi^ 
that  a  Judge  under  the  interpleader  act  has  authority  to  protect 
an  execution  creditor,  as  well  as  the  sheriff  as  against  the  exeon- 
tion  debtor.    Rule  discharged. 

Knowles  et  al.  v.  Fost  et  al  —Rule  to  stand  till  next  term,  ia 
order  to  enable  the  party  who  moved  it  to  support  it 

Sheidon  v.  SheUon,'-^AvA/&  absolute  to  refer  this  caass  te  tbe 
referee  named  in  the  rule. 

Cornwall  v.  Oault. — Postea  to  defendant. 

The  Queen  v.  MeQuerrie.^two  Indictments.  Judgment  arrested. 


1868.] 
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tfroy  T.  (Tcrfsf— Eale  diseliarged. 

In  th€  mttiier  of  MeCutehon  and  th§  Cofporaii&n  of  the  City  of 
Toronto. — Bale  absolate  to  quash  Beotions  6,  6,  7  aod  8  of  No. 
295,  Sewerage  By-Law  of  the  City  of  Toronto,  and  e.  2  of  Sewer- 
age By-law  No  804,  with  ooets. 

Ouffj,  Lyon, — Rale  disoharged. 

Fatton  T.  Hvan*. — Bale  disoharged. 

Ch'meor*  FoitiL— Bale  for  prohibition  to  go. 

Bigar  t.  Th$  Canada  OH  Company — Bale  for  a  new  trial,  the 
Coort  declining  to  accept  thebarthenof  decided  diffioalt  qaestions 
of  fhct. 

COMMON  PLEAS. 

S^tember  21,  1868. 

Present :  Bichasds,  G.  J. ;  Adam  Wilsoit,  J. ;  Jomr  Wilson,  J. 

MeCuUouffh  T.  Jfc/fitee.— Bale  discharged* 

Smith  T.  J2o6/m.^Bale  discharged. 

Croii  T.  Biehardton, — Bale  to  enter  nonsait  made  absolate. 

The  Quem  t.  Brown  J*  StreeL — Bale  for  mandamas  discharged 
withoat  costs. 

Cht^tman  t.  Boultbeo, — Bole  absolate  to  enter  nonsait 

Saiter  t.  MeLeod. — Bole  absolote  for  new  triaL  Costs  to  abide 
theerent 

Stoker  ▼.  The  Wettand  BaUwap  Company, — Heid,  that  If  a  jadge 
at  Nisi  Prias  tells  a  plaintiff  he  will  nonsait  him  on  a  point  of  law, 
plaintiff  is  not  deprlTcd  of  the  right  to  more  ag^nst  the  nonsait, 
by  the  acquiescence  of  his  coansel ;  bat  the  rule  is  different  where 
Ihe  Jadge  directs  a  nonsait  for  want  of  OTidence.  Bole  discharged. 

Mooro  T.  Andrewe. — Appeal  allowed,  and  Judgment  of  court 
below  reversed,  with  leave  to  plaintiff  to  move  to  amend  In  the 
court  below  within  two  weeks. 

I\»reman  t.  JohnHMi. — Bole  discharged. 

Turner  t.  Pattereon. — Bale  discharged. 

Beynolde  t.  ife(«ai/e.— Bale  discharged. 

Young  etal^.  ModerwM. — Judgment  for  plalntifh  on  demnrrer, 
with  leave  to  defendant  to  amend  on  payment  of  costs. 

The  Queen  v.  Hueton  ei  aL — Judgment  for  plaintiff  on  demurrer* 
and  postea  to  plaintiff. 

MeNoMght  V.  lYfcn^nZZ.— Plaintiff  entitled  to  the  postea. 

Soaker  v.  GambU^BjUt  discharged. 

Daran  v.  JSMil— Bole  discharged.  Quigre,  whether,  under  the 
operation  of  the  Consolidated  Statutes  of  Upper  Canada,  a  deed 
executed  by  husband  and  wife,  the  wife  being  a  minor,  and  there- 
fore unable  to  consent,  is  valid  to  pass  the  estate  and  interest  of 
the  husband  t 

Taylor  v.  MePhereon, — Bnle  absolute  for  new  trial,  on  payment 
of  costs. 

In  re  Walton  and  the  Corporation  of  Mon^ghan, — ^Bule  discharged 
with  costs,  because  application  too  late. 

In  re  l^rueteee  of  the  Grammar  School  of  the  United  ComUiee  of 
York  and  Peel, — Bdd^  that  no  obligatiott  rests  on  County  Councils 
to  raise  money  for  grammar  school  purposes,  and  therefore  role 
for  mandamus  ref^ssed. 

Brown  v.  JBW<U.— Bule  absolute  for  discharge  of  defendant 
from  custody.    Costs  to  be  costs  in  the  cause. 

Jaeob  V.  Henry. — Bule  absolute  to  enter  nonsuit 


S^tember  26,  1868. 

Present :  Bichabss,  C.  J. ;  Adam  Wilsov,  J, ;  JoHir  Wilsoh.  J. 

Maynard  v.  Gamble  et  al, — ^Action  against  defendants  as  church 
wardens  of  Christ  Church,  Woodbridge,  for  the  occupation  by  the 
elorgyman,  with  their  sanction,  of  a  dwelling  house  at  Woodbridge. 
Plea,  never  indebted.  Verdict  for  plaintiff.  Bole  mtt  to  enter 
no^idt  for  a  new  trial  discharged.  Adam  Wilson,  J.,  diastntiente. 
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Mein  et  al  v.  ffalL — ^Appeal  fhnn  County  Coort  of  Coonty  of 
Peterboro*.  No  Judgment  on  case  as  stated.  Sent  back  to  Coonty 
Court 

Gardiner  v.  Ford  et  al, — Judgment  for  defendants  on  demurrer. 

Moron  v.  Palmer, — Bule  disoharged  without  costs. 

Barry  v.  Anderson, — Judgment  for  defendant  on  demurrer  to 
the  declaration.    Leave  to  apply  to  amend  in  two  weeks. 

In  re  Springer  and^Macdonald,  OfM,  J*e. — Bule  disoharged  with 
costs. 

In  re  Olaee  and  Maedonald^  one^  ^e. — ^Bole  discharged  with 
costs. 

fMeNab  v.  Bowland  et  al, — Bule  absolute  for  new  trial  as  to  both 
defendants  on  payment  of  costs  by  defendant  Fitch. 

The  Queen  v.  The  Northern  BaUway  Company, ^-JndgtaemX  for 
levy  of  fine. 


The  jadical  Oommittee  of  the  Privy  Oouneil  is  a  tribanal  of 
which  80  little  is  oommonly  known,  that  a  sommary  of  last 
year's  work  will  be  acceptable.  The  largest  part  of  the  busi- 
ness comes  from  India  and  the  colonies.  There  were  51  appeals 
entered  in  the  coarse  of  the  year — ^21  of  them  from  India,  13 
from  the  colonies,  2  from  the  'Channel  Islands,  13  from  the 
Admiralty  Coarts,  and  two  from  the  Eooleeiasttcnl  Coarte. 
48  were  heard  and  determined ;  and  the  judgment  appealed 
from  was  affirmed  in  23  instances,  reversed  in  21,  varied  in  4. 
Out  of  the  19  oases  from  the  oolomes  determined  in  the  year, 
the  jodgment  was  affirmed  in  only  5  inataaoee.  Costs  were 
given  in  38  of  the  appeals ;  the  taxed  costs  on  one  side  only 
are  stated  to  have  averaged  £2ffl,  bat  the  tabular  return 
indicates  £336.  The  year  closed  with  04  appeals  romain- 
ing  for  hearing,  48  of  them  from  India.  In  Uie  same  year 
11  applications  were  lodged  fbr  the  eztentioTEi  or  confirmation 
of  letters  patent ;  one  was  withdrawn  three  were  dismissed, 
one  was  granted. — SoUeUor^e  JoumaL 


27  no.,  CAP.  LXXVI. 


AnAet  io  determine  Ike  Kme  at  wkiek  Latere  PadaU  ekoB  take 
effect  in  the  Cohniee.  [28th  July,  1863. 

Whereas,  her  Mttesty  hath,  fr«m  time  to  time^  caused  to 
be  made  under  the  Great  Seal  of  the  United  Kingdom  of  Great 
Britain  andlreland  divers  letters  patent  intended  to  take  eflbot 
within  her  Mijesty's  oolonies  and  possessions  beyond  the  seas : 
and  whereas,  doabte  are  entertained  respeoting  the  period  at 
which  sueh  letters  patent  have  been  taken  or  may  nereafter 
be  taken  within  'soon  oolonies  and  possessions,  and  it  is  ezpe- 
pedient  that  such  doubts  ehoold  be  removed :  be  it  therefore 
enacted  by  the  Queen's  most  excellent  M^festj,  by  and  with 
the  adrice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  same,  as  follows  :— 

1.  Existing  lettere  patent  not  to  take  ^fetd  in  ooUmiea  OB 
jouNiehedoraetedom,  Aete  done  mnderewXletterepeiitent  valid.] 
No  snoh  letters  patent  heretofore  made  shall  (unices  other- 
wise provided  therein  or  by  other  lawful  authority)  be  deemed 
to  have  taken  or  shall  take  effect  in  any  such  colony  or  pos- 
session as  aforesud  nntil  the  same  were  or  shall  be  publicly 
made  knovm  or  acted  upon  therein :  provided  that  any  act  or 
thing  heretofore  done  or  purportinc  to  have  been  done  in 
pursuance  or  under  anthonty  of  such  letters  patent  shall  be 
as  valid  and  effectual  as  if  the  same  letters  patent  had  taken 
effect  at  the  date  of  the  making  thereof. 

2.  IkUure  lettere  patent  not  to  take  effect  in  eoiony  till  pubU' 
cation.    No  sach  fetten  patent  herei^ter  to  be  made  shal| 
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(milefla  othenrise  fkronded  theran  or  by  other  Uwfiil  authority) 
take  efieot  ia  any  each  oolony  or  poaseeaion  antil  the  making 
of  the  same  shall  have  been  signified  therein  by  proclamation 
Of  other  publio  nolioe. 

3.  Appainimeais  iy  ZeUerM  patent  to  be  void  utHess  putUiaktd 
itiikin  fix  or  nine  months.  Any  such  letters  patent  by  which 
any  person  may  be  hereafier  appointed  to  any  office  or  employ- 
ment within  any  of  such  colonies  or  possessions  shall  (anless 
otherwise  provided  therein  or  by  other  lawful  anthority) 
become  null  and  Toid  in  respect  of  such  colony  unless  the 
same  shali  be  so  siji^ified  as  aforesaid  within  the  following 
period  :  that  is  to  say,  within  nine  calendar  months,  in  case 
•uoh  ooiony  or  possession  shaH  foe  to  the  eastward  of  Bengal, 
in  the  East  Inaies,  or  to  the  west  of  Oape  Horn,  in  South 
Amertoa,  or  in  any  other  ease  within  six  months  alter  the 
making  thereof. 

4.  9  <l&  10  Victm  c  01,  nepeaUd,']  The  Act,  chapter  ninety- 
one  of  the  ninth  and  tenth  years  of  hsr  Mi^e«ty,  intituled 
"  An  Act  to  continue  certain  Patent  CommiasioDs  until  the 
exhibition  of  the  Ooramissiona  reyoking  them,"  is  hereby 
repealed. 

3.  Pienod  4^AU  coming  uito  qper^iioM.]  This  Aot  ehall  take 
effect  in  each  of  her  Miy  esty's  colonies  and  possessions  so  aoon 
as  the  same  shall  be  proclaimed  therein  by  the  officer  admin- 
istering the  goremment  thereof. 
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A  DBSfiRT£>D  PARISH. 

At  the  Judges*  Chambers  on  Wednesday,  before  Hr. 
Jostioe  Byles,  aa  applieation  was  made  by  Mr.  Hardinge 
Giffiurdy  as  connael  lor  a  Hr.  Oonaia,  to  remoye  an  order  of 
justices  itppointing  him  oyerseer  of  a  paruhi  i&to  the  Court 
of  Queen's  Bench,  ])j  writ  of  certiorari,  in  order  that  the 
same  might  be  quashed.  There  was  only  oujb  house  in  the 
parish,  and  as  there  must  be  two  oyerseers,  the  order  was 
knformel.  His  I^ordsbip  adsed,  wkere  the  pariah  eould  be 
situate  ?  Mr.  Giffard  ssid  at  Upper  Bldoa.  It  seemed  that 
there  was  only  one  house  in  the  parish,  which  was  near 
Southampton,  and  only  one  inhabitant  The  learned  counsel 
said  the  object  was  no  deubt  to  form  it  into  a  union,  but  the 
householder  objected.  It  was  just  100  years  sinoe  a  similar 
attempt  had  been  made,  and  the  parish  had  not  increased. 
His  Lordship  granted  the  writ  as  nrayed  to  remove  the 
ptoeeedings.— &I0  TSmee,  Amfftui  29, 1863. 
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UPPEH   CA^NADA    REPORTS. 


QDBENnS  BEHCH. 


I>OH49,oeo«  BT  Ah»,  (DaraiiDAifTS,)  Appsllaxts,  V.  Haut,  (Puum- 

yiFF,)  RtsroNnniT. 

On  fh«  trial  of  »  eaoM  in  the  comity  oourt  it  wm  i«r«ea  that  a  aaalad  fwUet 
•houM  ba  hanead  hj  «ha  Jury  to  tha  oonstebla  in  ebarga  of  them,  and  that  they 
ibould  dl^eraa  to  meet  at  the  opaDlag  of  ttto  aanrt  on  the  Allowing  mornteg. 
When  the  coort  o|*Qad  fll  the  Jary  anavered  to  their  namm,  the  aealedrerdiet 
was  then  eptned  and  nad  t0  them,  **  Terliet  fat  the  pklntlfr  $!«>,*  and  being 
aakedlf  tharMndnediliiaidthigrdidKsoDaancvaring.  Tha  twdlel  waa 
then  rseorded.  and  npon  reading  It  aa  raterded,  ope  Jnzor  aald  he  h«d  only 
agreed  to  |1!00.  The  Jndge  Inirfsted  upon  the  Terdlet  remaining  a«  reoordud, 
which  deoblan  he  aflarwarda  npheld  In  term.  V^  appeal  to  thli  eonrt,  JMd, 
that  ai  tha  Terdict  miwt  be  vnaaloMaaly  daUfewd  and  t  ewrdad  In  apan  aaiu(^ 
a  jnror  di«enUng  before  rach  recording  rendered  the  Terdict  Informal. 

A  defendant  after  accepting  aerriee  of  an  ialbrmal  notice  of  action  adds  the  Ibllow- 
Jng  worda,  '*aqd  agree  tQaMapt  tha  aMoa  aa  nrafflelant  noUoe  of  aetton  to  ma 
nnder  the  etatute." 

Aid,  that  ha  eonld  not  afterwardf  raly  on  a  delMt  therein  aa  a  defenoe  to  the 
actV)n. 

i^peal  from  the  connty  coort  of  the  connty  of  Wellington. 
Pleas  by  both  defendants,  not  guilty  and  not  ppssessea. 
On  the  trial  in  the  eonrt  below  it  was  agreed  tbat  a  sealed  rerdict 
shoBld  he  handed  by  the  j^ry  to  the  oQnst^hle  left  i^  chaege  of  the 


jury,  and  that  the  jnry  might  then  dispene  to  meet  at  the  opeun^ 
of  the  ooort  on  the  foUowing  morning.  At  the  openiog  of  the  oouit 
the  jury  being  called  all  answered  their  namee  in  tbe  usiutl  waj, 
the  sealed  verdict  beliu^  handed  in  was  opened  and  read  to  the  joij, 
and  on  being  aaked  if  tuat  was  their  verdict,  *'  verdict  for  ^nUff 
$120,"  it  was  confirmed  by  them,  some  one  of  them  aDSwenog,tbe 
writing  was  signed  by  one  of  them  aa  their  foreman,  the  yerdict 
was  then  recorded.  On  the  verdict  being  read  as  recorded,  one  of 
the  jorors  said  he  had  agreed  to  $100  only.  The  otter  inroniih 
sisted  that  he  had  agreed  to  $120,  and  ooncvred  in  the 
verdict  The  jadge  directed  the  verdict  to  remain  as  recorded,  tlie 
verdict  being  m  fact  so  recorded  by  the  jury,  through  their  foremao, 
in  writing,  and  confirmed  by  them. 

A  rule  fwn  was  subsequently  obtained  for  a  new  trial,  which, 
after  argument,  was  discharged  in  the  oourt  below  as  aeunst  Grindly, 
and  a  nonsuit  entered  as  to  Donaldson,  from  which  dedaon  tie 
defendants  have  appealed  npon  the  following  g^unds: 

I. — ^That  the  rule  for  a  nonsuit,  as  to  the  defendant  Grindley, 
should  have  been  made  absolute,  as  there  was  no  evidence  of  loj 
interference  on  his  part  with  the  property  of  the  plaintiff  or 

2. —  That  a  new  trial,  or  trial  dlf  novo,  slMiuld  have  heen 
granted,  the  finding  endorsed  on  the  record  not  having  been,  under 
the  oireumsilaiaees,  a  valid  verdict. 

Anderton,  for  the  appellant,  cited  TKe  Queen  v.  Vodden,  SK  L  J. 
Magistrates'  oases,  P.  1 ;  iKmJfctnm  v.  neOreatOmiralCmmur^ 
Company,  2  F.  A  F.  487. 

Adam  Crooh,  contra,  referred  to  WiUon  v.  Leonard,  S  Bear 
Z11;  Broom's  Actkms  at  Law,  226;  OMwmUr.Svdfen^l^^ 

• 

DaAPsa,  0.  J. — It  seems  bv  the  statement  of  appeal  that  bodi 
defendants  join  in  it,  though  a  nonsuit  has  been  ordered  as  to 
Donaldson,  aninst  which  the  plidntUf  doee  not  appeal,  end  Uioq^ 
the  reasons  <n  appeal  auiy  be  considered  as  ap|dicable  only  (o  tM 
esse  of  Grindley. 

ABSoming  the  qapeal  to  he  on  the  pari  of  Gknidley  skMM,  I  tbiik 
there  is  no  weight  m  the  first  reason  (tf  appeal,  forlssrss  irtththi 
learned  judge  of  the  county  .ooort  tliat  there  was  anopleeTideneeto 
go  to  the  jury  to  sustain  the  plaintifi^s  case  against  him. 

There  remains  only  the  question  of  the  verdict  Tlie  fitcts  are 
set  out  in  the  report  of  the  learned  judge  of  what  took  plaoast  the 
trial,  and  also  in  bis  judgment  oa  the  role  mit.  U  waa  agreed 
between  the  parties  that  the  jury  should  give  a  sealed  verdict  A 
verdict  was  delivered  sealed  to  the  constable  in  chaige,  sod  the 
jury  dispersed.  They  all  appeared  at  the  opening  of  the  eonrt  on 
the  foUowing  morning,  and  were  called.  "The  sealed  Terdict 
being  handed  in  was  opened  and  read  to  the  jury,  and  oa  being 
asked  if  that  was  their  verdict,  "  verdiot  lor  plaiatiff  $120,"  ii  via 
confirmed  by  them,  some  one  of  them  answering.  The  vritiogvi^ 
aigned  by  one  of  them  as  their  foreman.  The  verdict  waa  then 
recorded.  On  the  verdict  being  read  as  recorded,  one  of  the  jaron 
said  he  had  agreed  to  $100  only.  The  other  iurors  innsted  that 
he  had  agreed  to  $120,  and  concurred  in  writing  on  the  Terdict 
I  directed  the  verdict  to  remain  as  recorded,  the  verdict  bein^  is 
fact  so  recorded  by  the  jury  through  their  foreman,  in  writing,  and 
confirmed  by  theax" 

IniStij^Mav.  Vbdiiiii,  28L.  J.,  M.G.  t,  oneofthejurydeUT^ 
a  verdict  of  not  guilty,  which  was  entered  by  the  crark  of  the  peace 
on  his  minutes,  and  wso  by  the  oheirman  of  the  quarter  seasioBa  on 
Ms  note  book.  TJie  prisoner  who  was  indicted  for  felony  waa  then 
diaohai^ged  oat  or  the  dook,  but  others  of  the  jnry  interfered  and 
said  the  verdict  was  guilty.  The  prisoner  was  imnediatelv  brought 
back  and  the  jury  was  again  askea  and  said  '*  guilty,"  and  aentenoe 
was  thereupon  passed.  The  judges,  on  a  case  reserved,  held  that 
the  original  mistake  was  conected  within  a  reasonable  time. 
Pollock,  C.  B.,  said,  "I  remember  the  clerk  used  to  say,'' gentlenen 
of  the  jury  hearken  to  your  verdict  while"  (as  ?) "  the  court  record* 
it,  you  say  the  prisoner  is  not  guilty  and  that  is  the  verdict  of  yoQ 
all/'  Had  this  form  been  adopted  it  would  no  doubt  have  been 
competent  to  the  jnry  when  so  called  neon  to  have  corrected  the 
mistake."  Parke,  A,  also  observed,  "  I  infer  from  the  case  that  the 
ancient  form  of  calling  on  the  jury  to  hearken  to  the  verdict  waa 
abandoned,  which  is  a  great  error. 

In  this  case  there  was  a  sealed  verdict,  and  the  inry  had  *^^^ 
npon  the  nnderstanding  that  they  had  agreatC  Iwcanse  withoot 
sadi  uadentanding  they  were  not  at  liberty  to  separata.    If  >^ 
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instead  ot  one,  liad  signed  the  yerdict,  it  w<rald  haine  piwented 
question  as  to  the  reality  of  an  agreement  !n  what  was  written,  bnt 
even  then,  when  they  came  into  conrt  next  morning,  they  were  not 
absolutely  bound  by  the  sealed  verdict,  whieh  was  not,  in  law,  the 
verdict  until  confirmed  in  open  conrt,  and  might  consequently  be 
changed  by  their  unanimonsly  giving  some  othefr  verdict.  Gircum- 
'stances  might  arise,  which  would  shew  that  a  jnror  who  consented 
to  a  sealed  verdict,  thereby  enabling  the  jury  to  separate,  and  on 
coming  the  hext  day  into  court  retracted  his  consent,  was  gdUty  of 
a  g^oss  contempt  and  might  be  treated  accordingly,  but  that  cannot 
alter  the  established  rule  that  the  sealed  verdict  must  be  confirmed 
in  open  court,  as  every  public  verdict  must  be  delivered  by  the 
unanimous  voice  of  tiie  jury.  I  think  therefore  there  has  been  a 
miscarriage  In  recording  as  the  verdict  of  the  jury  the  verdict  of 
only  eleven  out  of  twelve.  Thd  noting  of  the  verdict  on  the  back 
of  tne  record,  is  not,  strictly  speaking,  the  entering  the  verdict  of 
record,  though  It  is  commonly  so  expressed.  Such  noting  is  merely 
a  minute  from  which  the  noiea  is  made  up.  The  pottea,  added  to 
the  prece^ng  eatriee  on  toe  mn  primt  record,  is  the  proper  record 
of  the  court  of  niti  priv»  of  the  verdict,  and  is  returned  to  the  proper 
court  to  be  duly  altered  on  its  volte. 

Probably  the  plaintiff  will  consent  to  waive  the  $20  in  dispute 
and  may  be  permitted  to  take  judgment  against  Grindlev  for  the 
residue,  lor  I  agree  in  the  learned  judge's  view  of  the  plaintiff's 
right  to  recover  against  him.  If  this  te  not  done  the  appeal  must 
be  allowed,  and  Sie  case  go  down  to  a  second  trial  against  both 


within  his  (fiocese,  under  and  purMiant  to  a  by-tew  In  tbat  behalf, 
of  the  Synod  of  the  Diocese  of  Ontario. 

To  the  bill  a  demurrer  Was  filed  for  want  ^f  equity. 

Two  questions  were  presented  for  adjudtoation  by  the  MH  and 
•demurrcir.  The  first  as  to  the  right  of  the  Bishop  of  Ontario  to 
present  to  the  Reetory  while  vacant  The  second  as  lo  the  rij^'t  of 
the  Aitomey<^enerail  to  call  in  question  bis  act  tn  so  oolBg. 
Owing  to  the  condusion  at  which  the  learned  Chancellor  aJrrivel, 
it  became  unneceesary  to  consider  the  second  question. 

Adam  Orookt,  Q.  u,  and  D.  S.  Blake,  for  the  Attorney-General. 

ffoti.  J.  IRlfyard  Ciunenm,  Q,  C,  and  8,  JET.  8ir<mg,  Q.  C,  ibr  the 
defendant. 

Yankouohnst,  CHiancellot*. 

By  the  Act  of  the  Slst  Geo.  III.,  ch.  81,  power  was  given  to 
erect  certain  Rectories,  and  under  that  power  the  Rectory  of 
Kingston  was  constituted. 

By  sec.  S9  of  the  same  Act,  His  Majesty  was  empowered  "  To 
anthorixe  the  Governor  topresent  to  every  such  Rectory  an  incum- 
bent or  minister  of  the  Cnnrch  of  England,  and  to  Mpply,  from 
time  to  time,  such  vacancies  as  might  happen  therein."  And  it  was 
provided  "  That  every  person  so  presented  to  such  Rectory  should 
hold  and  enjoy  the  same,  and  all  rights  and  ph)fit8  and  emoluments 
thereto  belonging  or  granted,  as  fimy  and  amply,  and  In  the  same 
manner,  and  on  the  saine  'terms  and  conations,  and  liable  to  the 


performance  of  the  Same  duties,  as  the  incumbent  of  a  Rectory  in 

England.** 
defendants,  and  this  contingency  renders  it  necessary  to  express ;      ftig  rfgjit  of  presenUttoU  is,  in  England,  fatalKarly  known  as 
our  opinion  as  to  the  nonsuit  granted  to  Donaldson,  who  has  joined :  ^^  advowson,  and  is  property.    It  is  expressly  recognised  as  such 


in  the  appeal 

The  leamerd  judge  it  amiears  acted  upon  the  eaae  of  Jf^triUn  v. 
Upeher,  6  Jur.  682,  In  which  a  notice  of  action  was  given  to  b 
Justice  of  tiie  peao6  for  an  act  by  him  donb  in  the  eixee^oii  of  his 
office,  but  the  pllMM  where  the  net  was  done  wia  noft  stMed.  Tte 
court  held  tiiat  the  notice  was  insufficient,  and  that  the  defect  was 
not  cored  by  a  temter  of  amends.  I  can  rendily  understand  thit» 
In  dkmbt  as  to  what  the  deeisioti  of  the  eooti  mlghit  be  on  tiie 
•aflisleaoy  of  tiie  notice,  a  point  wMch  Lord  Dennaa  obaorved 
then  eame  up  for  the  ftrflt  time;  the  magistrate  might  tender  amends. 
In  eaae  the  notioe  was  heU  good,  and  thekre  la  no  incOBsiateney  in 
Bajrfaig  I  b^eve  iho  notioe  «m1,  but  I  tender  you  amends  because 
I  cannot  maintain  my  act  If  the  plaintiff  had  aeoepted  the  £A0 
tendered  tlie  ease  would  have  been  at  an  end.  But  as  his  tender 
waa  refuaed,  the  defendaoft  had  aright  toreaort  back  to  any  defence 
the  law  gave  him,  and  tiie  want  of  a  auflietent  notioe  wna  a  defence 

Siven  by  atatntft,  To  make  the  fdalntiff 'a  argument  good,  he  was 
riven,  as  Wightmaa,  J.,  remarked,  to  "maintain  that  a  tender  of 
amends  dispenses  witii  notice  nltogether."  The  present  case  diifers 
materially.  QuUibti  poiui  rmuuUiare  jwri  pro  m  inirodud^.  The 
defendant  Donaldson  might  have  waived  any  notice  and  mi|;ht 
therefore  aooept  as  sufficient  and  perfect  the  one  aerved  on  him» 
and  this  he  has  done,  for  he  does  not  confine  himself  to  admitting 
that  he  had  been  served  with  a  du|^cato  original,  but  he  adds, 
"  and  agree  to  accept  the  same  as  a  sufficient  notice  of  action  to  me 
under  the  stetute."  To  permit  him,  after  tiiis,  to  oljeet  to  the 
sufficiency  of  the  notice,  woiM  enable  him  to  commit  a  fraud.  He 
waa  not  boond  to  point  out  defecto,  he  rak'ht  aocept  service  simply, 
as  service  might  be  proved  on  him,  and  waive  no  right,  bnt  he 
eannot  firatt  waive  any  defect  ami  then  rely  on  a  defectaa  a  delmee 
to  the  action. 

Fet  <^.— Appeal  allowed. 


CHANCERY. 


(AqMTiti  6y  Uaaaaa  A.  HiEinoir,  Bsq.,  Banrul«r<U-L<uo.) 

AiTOJiNXY-GBicxaAL  V.  Laudkr. 

AU,  ttafc  tiM  rifht  «r  pcMMtattoo  to  BMledM  la  tk»  Ptoetw  of  Ontario,  la 
Upper  OmimI*,  is  ▼wtod  ia  ttio  Bkbop^  for  tko  tioM  beiac  daring  his  lacoia- 
Moer  of  olllee. 

'  (SoptMklMr  S,  IMS.) 

This  was  a  bUl  filed  by  the  Attorney-General  for  an  injunction 
restraining  the  Rev.  Dr.  Lauder  from  exercising  fhe  fonctions  of 
Rector  of  St.  George's  Church,  in  the  city  of  Kingston. 

Dr.  Lauder  had  been  appointed  to  the  Rectory  Dv  the  Bishop  of 
Ontario  ^*«inming  to  exercise  the  right  of  presentation  to  Rectories 


in  terms  In  ti^e  17th  sec.  of  the  Church  Temporalities  A6t  of  1841 
of  this  Province,  tt  is  given  in  the  books  as  the  most  apt  illustra- 
tion of  an  incorporeal  hereditament.  It  may  be  conveyed  by  deed 
or  devise,  in  whole  or  in  part 

By  the  Act  of  the  Provincial  Legislatdre  of  1S52,  this  right  of 
preaentetlon  was  vested  In,  and  Was  to  be  exercised  b^  the  Church 
Society  of  the  Church  of  England  In  the  Diocese  within  which  the 
samb  WAS  situate,  or  ui  such  other  perdon  or  persons,  bodies  polltio 
or  corporate,  as  such  Church  Society,  by  any  by-law  or  by-laws 
to  be  by  them,  from  time  to  time,  passed  for,  that  purpose  ^ould 
or  might  Uiink  fit  to  direct  or  appoint  in  that  behalf. 

The  Rectory  mentioned  In  this  suit  is  situate  within  the  Diocese 
of  Ontario,  which  has  been  recently  etrecttid  by  letters  patent  from 
t^  Crown.  There  is  no  Society  known  ns  tiie  Church  8o<Aety 
within  this  Diocese.  By  the  Act  cf  28  Yle.,  A  96,  oeo.  1,  a  body 
oorpofrato  Is  created  uncfer  the  name  of  *'Thie  Incorporated  Synod 
of  tiie  Diocese  of  Ontario,"  and  "  1&  to  have  and  is  invested  with  the 
like  corporate  rights,  powers,  patronage  and  privileges,  as  by  any 
Act  or  Acte  of  the  Parliament  of  this  Province  are  conferred  on 
any  Church  Society  incorporated  in  any  Diocese  of  the  TMted 
Church  of  Ehg^akid  and  Irehmd  in  this  Provinoe.**  And  to  the 
said  corporation,  and  the  memben  tiiereof,  the  several  danses  and 
provisions  of  the  said  Acte  «re  to  apply,  so  for  as  they  are  not 
mconsistent  with  tiie  Act  now  In  recital  Had  a  Church  Socifty 
been  erected  in  the  Diocese  of  Ontario  instead  of  the -Incorporated 
Synod,  it  was  admitted  on  the  argument  that  the  right  of  preeen- 
tetlon  would  have  been  in  that  Sc«iety.  The  words  wtucb  rive  to 
the  Synod  certeln  righto,  and  wMch  I  have  quoted,  are  nc^  very 
happily  chosen,  and  are  somewhat  open  to  the  criticism  to  whieh 
they  have  been  subjected  on  the  nrgnment  of  this  case.  '  They  are 
not  tiiat  ^e  Synod  shall  hnve  all  the  power  that  a  Chureh  Society 
would  have,  and  shall  stand  in  the  place  of  0u<^  Church  Society, 
or  slMll  have  and  exercise  within  thto  Diocese  of  Ontario  the 
righto,  Ac,  foTnMrly  ezeroiaed  within  the  lindto  thereof  by  the 
ChuKh  Society  of  the  Diocese  of  Toretito,  bnt  they  are  that  tiiey 
shall  exercise  the  like  powers  of  any  Church  Society.  What  the 
Legislature  meant  is  obvious  enough.  They  never  could  have 
intended  that  the  Church  Society  of  the  Diocese  of  Toronto,  within 
ite  abridged  limits,  shoiM  contmue  to  exercise  Jurisdiction  in  the 
Diocese  of  Onterio,  and  they  intended  to  transfer  thoee  powers  to 
the  incorporated  Synod. 

The  question  is,  whether  the  Words  tmtd  will  affect  this  intent  f 
The  first  consideration  that  presento  itself  to  one's  mind  is,  does 
the  Church  Society  of  Toronto  shrink  with  the  limite  of  that 
Diocese  as  they  may  be  fixed  from  time  to  time  ?  There  is  nothing 
in  any  Act  of  Parliament  that  I  can  find  to  say  so.  But  the  Aol 
of  fidnd  Tie.,  ch.  66,  incorporating  a  (%nreh  Sodaty  for  the  DIo. 
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eese  of  Huron,  seems  to  assume  this,  and  must  it  not  necessarily 
be  the  case  ?  The  Church  Society  of  the  old  Diocese  of  Toronto 
had  no  territorial  limits  assigned  to  it:  it  was  merely  the  Church 
Society  of  the  Diocese.  Must  it  not  take  up  its  abode  within  that 
Diocese  wherever  it  from  time  to  time  lies  ?  Must  it  not  shrink  or 
expand  with  it  ?  Can  it  exist  out  of  the  Diocese  and  exercise  juris- 
diction out  of  it  ?  I  think  not,  though  it  may,  undoubtedly,  hold 
property  oat  of  it,  and  right  of  presentation  is  property.  Then  if 
it  cannot  exercise  jurisdiction  out  of  the  Diocese  of  Toronto,  and 
is  confined  within  it.  It  is  not  the  Church  Society  of  the  Diocese 
of  Ontario;  and  if  it  be  not  the  Church  Society  of  that  Diocese, 
then  there  is  no  Church  Society  there  to  exercise  any  rights  or 
powers  Ba  such.  If  so,  the  difficulty  vanishes,  for,  when  there  is  no 
tChnrch  Society  in  or  possessing  any  power  in  the  Diocese,  then 
he  right  of  presentation  cannot,  of  course,  be  exercised  by  a 
C  hurch  Society,  and  therefore  the  giving  to  any  body  corporate  or 
otherwise  within  the  Diocese  of  Ontario,  "the  hke  corporate 
rights,  powers,  pahronoffe  and  privileges  "  conferred  on  any  Church 
Society  con  have  full  effect,  and  would  convey  the  right  of  pre* 
sentation,  which  is  in  the  strictest  sense  of  the  term  **  patronage** 
and  even  if  these  were  insufficient,  the  extension  to  the  Synod  "  of 
the  several  clauses  and  provisions "  of  the  Acts  relating  to  the 
Church  Society,  would  convey  all  the  rights  and  powers  which 
these  Societies  had.  To  illustrate  what  1  mean — ^if  illustration  be 
necessary — were  certain  powers  given  to  the  city  of  Hamilton 
(which,  of  course,  has  no  jurisdiction  in  the  city  of  Toronto)  to 
exercise  rights  in  regard  to  taxation,  or  harbour  improvements,  an 
Act  giving  the  "  like"  powers  to  the  city  of  Toronto  would  plainly 
confer  the  same  and  the  exclusive  rights  upon  that  city.  But 
independently  of  this  process  of  reasoning,  I  thmk  looking  at  what 
seems  to  me  the  plain  intent  and  meamng  of  the  Legislature,  I 
ought  rather  to  hold,  however  doubtful  tne  language  einployed, 
that  the  right  of  presentation  passed  to  the  Svnod  of  Ontario. 
Even  if  it  could  be  maintained  that  the  Church  Society  of  the 
Diocese  of  Toronto  still  held  the  powers  and  rights  which  they 
formerly  possessed  within  the  limits  of  the  Diocese  of  Ontario,  yet 
the  Synod  of  that  Diocese  is  invested  with  the  "  like  "  rights  and 
powers ;  and  having  exercised  them,  I  take  it  the  Rectory  must 
be  treated  as  full,  and  that  there  is,  therefore,  no  room  for  the 
action  of  the  other  body. 

Difficulties,  however,  of  another  kind  than  those  presented  here 
may  arise  under  these  various  enactments.  The  Crown  is,  by  sta- 
tute, deprived  of  the  power  of  presenting.  Suppose  no  Church 
Society  existed  in  any  new  Diocese  which  may  be  erected,  or  no 
body  specially  authorised  by  the  legislature  to  exercise  the  patron- 
age. W  here  does  it  lie  ?  Supposing,  as  may  have  happened  in 
this  case,  that  the  Church  Society,  Tot  the  time  being,  exercised 
the  power  given  to  it,  and  lodged  the  right  of  presentation  for  life 
ip  the  Bishop  of  Toronto  within  whose  Diocese  Kingston  then  was  ? 
Would  he  or  not  still  retain  the  patronage,  the  Society  having,  at 
the  time  it  conferred  it  the  right  to  dispose  of  it  ?  These  difficul- 
ties may  require  legislative  interposition  to  remove  them;  but 
they  lead  me  to  the  consideration  of  the  by-law  under  which  the 
Bishop  of  Ontario  has  claimed  to  act.  This  oy-law  vests  in  him  the 
patronage  of.  all  rectories  during  his  life  or  incumbency.  I  sup- 
pose it  meant  his  life  and  incumbency.  I  have  had  some  doubts 
whether  the  legislature  intended  that  the  Church  Society,  or 
corresponding  oody,  should  make  such  an  exclusive  disposition  of 
this  right  Bul^  on  reflection,  I  .do  not  find  anything  to  limit 
their  exereise  of  it  either  in  the  language  of  the  Act  or  in  the 
oonsideration  of  the  public  policy  which  led  to  it  We  have  only 
to  read  the  Act  to  see  that  the  leeislatore  intended  to  sever  aU 
connection  between  the  Crown,  or  me  Government  as  representing 
the  public  generally,  and  the  Church  of  England,  and  to  leave  to  the 
latter  the  exclusive  management  of  its  own  afikirs  of  every 
description.  The  Crown  surrenders  all  interference  in  them  and 
the  legislature,  and  practically  says  this— the  connection  between 
you  and  the  Crown  as  representing  the  gener^ipublic,  has  been 
inconvenient  and  impolitic.  We  get  rid  of  it.  We  do  not  interfere 
with  any  rights  you  have,  but  wegiye  you  the  exclusive  use  of  them. 
We  have,  or  rather  the  Crown,  suDJect  to  our  right  to  interfere  with 
and  dispose  of  them,  has  the  patronage  of  presentation  to  livings. 
We  think  it  no  longer  expedient  that  the  Crown  should  use  it. 
And  we  are  indifferent  how  you  use  it,  but  to  enable  you  to  do  so 
in  the  manner  most  acceptable  to  your  community,  we  pli^ie  it  in  the 


possession  of  the  body  reooffnised  by  law  oe  your  xepNssntatiTs 
and  under  your  control.  That  body  may  do  with  it  as  it  pleases, 
and  we  have  no  further  concern  in  the  matter.  And  it  may  deal 
with  it  by  by-law,  the  usual  mode  of  declaring  the  corporation  will 
and  act 

Taking  this  view  of  the  statute  and  treating  the  right  of  presen- 
tation as  a  right  of  property,  it  seems  to  me  that,  however  nnwiss 
or  inexpedient  each  an  exercise  of  it  as  has  been  made  in  tl» 
present  case  may  be,  the  legislature  has  given  to  the  corporation 
the  power  unconditionally  of  disposing  of  the  patronage,  and  that 
I  must,  therefore,  treat  the  by-bw  in  that  behalf  as  valid.  I  do 
not  think  it  can  be  repealed,  as  I  think  it  vests  the  property,  the 
advowaon,  in  the  Bishop  for,  at  least,  the  period  of  hisincumMncy 
of  office. 

Demurrer  allowed. 


CHAMBERS. 


BipaiUi  hg  RoBHif  A.  HAoaiaoir,  Kio.,  BawridtM^Lam. 

Thompsou  v.  Crawford  bt  mx.,  Ezicoutor8  or  Lmmr. 

OrHJUsaUforftJl  codM-^Ormmda  ^tortfar. 

In  an  aotlon  brought  on  a  Imbo  all«f»d  to  eontain  a  oownsat  on  fha  partof  Ite 
leaner,  of  which  a  breach  waa  allagwl  and  damagoe  rtalnwid  in  reepeet  of  tbi 
braadi,  and  it  waa  a  dlflienlt  quaalion  of  law  to  defearmina  wheUter  ornot  thi 
laaaa  oontainad  anch  aoovanant  aa  alleged,  althoagh  the  jarj  linuid  |146 
damairee  only  for  plaintiff,  the  Jndfte  who  preaided  at  the  trial,  in  the  excrete 
of  the  diaeratloo  glTen  him  by  Ooo.  Stat.  U.O.,  cap.  22»  a.  &»,  aarttted  that  tte 
oanaa  waa  a  fit  ona  to  ba  withdrawn  from  tha  Count/  Obwt  and  tried  in  ti» 
Oonrt  of  Oommoa  Plena.  [Ofaambera,  March  14, 188S.} 

This  was  an  action  of  covenant,  for  the  reoorery  of  unliquidated 
damage 

The  decloradon  stated  that  Francis  Londy,  in  his  life  time,  bj 
deed  dated  8rd  April,  1862,  demised  to  the  pUdntiff  lot  number  10 
in  4th  concesdon  east  of  Hnrontario  Street,  in  the  township  d 
Chingnaoousy,  to  hold  for  the  term  of  twelve  years  firom  Ist  April. 
1868,  at  the  annual  rental  of  1700;  and  Uiat  in  and  by  the  deed  of 
demise  the  lessor  oovenanted  with  plaintiff  that,  notwithstanding 
anything  to  the  contrary,  plaintiff  should  be  at  libertr  to  take 
possession  of  the  demised  premises  (exoeptin|^  80  acres  thereof)  on 
20th  October,  1 862.  Averment  that  lessor  died  before  20tfa  October, 
1862 ;  that  pluntiff,  on  that  day  and  ever  since,  had  been  reedy  to 
take  possession ;  and  that  although  defendants*  as  ezecntors,  were 
requested  to  caose  plaintiff  to  to  allowed  to  take  pooecssion,  jet 
plaintiff  was  not  permitted  on  or  since  20th  October,  1862,  to  take 
possession,  but,  on  the  contrary  thereof,  the  widow  of  lessor  cUim- 
ing  a  right  to  dower  was  in  possession  and  refused  to  give  jdaintiff 
possession,  and  he  was  wholly  unable  to  obtain  it. 

Defendants  pleaded  that,  notwithstanding  anything  in  the  deed 
to  the  contrary  contained,  pluntiff  was  at  liberty  to  take  poeaes- 
sion  of  the  demised  premises,  except  said  80  oerea,  on  20th  October, 
1862. 

The  cause  was  tried  at  the  last  Jsnuarr  Aasixee  for  the  United 
Counties  of  York  and  Peel,  before  Ridiards,  J. 

The  plaintiff  put  in  the  lease  declared  upon.  It  was  made  in 
pursuance  of  the  act  to  facilitate  the  leasmg  of  lands  and  tene- 
ments. The  following  coyenont  was  contuned  therein  on  the 
part  of  the  lessor.  "  The  said  lessor  covenants  ?rith  the  said  lessee 
lor  quiet  enjoyment.  And  it  is  hereby  agreed  between  the  pu^ 
hereto,  that  the  sud  James  Thompson  f  notwithstanding  soy  thing 
heretofore  to  the  contrary)  shall  be  at  liberty  to  take  possession  <» 
the  said  premises  and  every  part  thereof  (except  thirty  scree  for 
crop  this  fall,  reserved  to  the  use  of  the  said  lessor),  on  the  20Ui 
day  of  October  next" 

It  was  proved,  on  the  part  of  plaintiff,  that  Francis  Lnndy,  the 
lessor,  died  in  July,  1862,  leaving  his  wife  and  several  children 
surviving  him;  that  on  20th  October,  1862,  the  plaintiff  went  to 
the  premises  and  found  Lundy's  widow  in  possession ;  that  he 
demanded  possession  of  her ;  that  she,  insisting  cm  her  right  to 
dower,  refused ;  that  plaintiff  said  he  would  have  all  or  none;  that 
having  previonsly  mode  a  verbal  request,  he  served  a  written  notice 
on  defendants  on  2Srd  October,  demanding  immediate  poseeeewn 
of  the  land  and  premises  demised,  except  as  in  the  lease  excepted, 
and  stating  that  if  possession  were  not  delivered  to  him  withio 
two  days  after  service  of  the  notice,  he  should  deem  it  a  refnesl 
and  would  proceed  at  law  to  recover  damages. 
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Defendants  objected  that  there  was  no  covenant  proved  snch  as 
declared  upon;  and  if  there  were,  that  no  breach  of  it  was  shown, 
so  as  to  render  defendants  liable  in  the  action. 

The  learned  Judge  thought  the  objections  to  plaintiff's  recovery 
well  founded,  and  directed  a  nonsuit,  with  leave  to  plaintiff  to 
move  to  enter  a  verdict  in  his  favor,  for  such  sum  as  the  jury 
might  find  the  plaintiff  entitled  to  recover  for  not  being  let  into 
possession  on  20tn  October,  1862. 

The  jury  found  $140  for  plaintiff. 

Plaintifrs  counsel  made  application  for  a  certificate  for  full  costs 
in  the  event  of  his  rule  to  enter  verdict  for  plaintiff  for  $140  being 
made  absolute,  contending  that  he  was  entitled  to  it  because  of  the 
difficult  questions  of  law  which  arose  in  the  case. 

The  learned  Judse  noted  the  application. 

Afterwards,  in  Hilary  Term  last,  a  rule  nUi  obtained  on  the 
part  of  plaintiff,  calling  upon  defendants  to  show  cause  why  the 
nonsuit  snould  not  be  set  aside,  and  a  verdict  entered  for  plaintiff 
for  $140,  pursuant  to  leave  reserved,  was  made  absolute. 

Rohtri  A,  Bdrriaon  thereupon  renewed  his  application  for  a 
certificate  for  foil  costs,  citing  Faierson  v.  Snook,  8  U.  C.  L.  J.  109. 

C.  MeMichad  showed  cause. 

RiOHARDB,  J. — In  this  case  a  verdict  for  |140  has  been  found  for 
plaintiff.  Mr.  Harrison  applies  for  a  certificate  that  the  cause  is  a 
fit  one  to  be  withdrawn  from  the  County  Court  and  brought  into 
the  Court  of  Common  Pleas.  He  rests  his  application  upon  the 
ground  that  the  cause  Involved  difillcult  questions  of  law,  and  so  is 
a  fit  one  to  be  withdrawn  from  the  County  Court  He  argues  that 
the  questions  of  law  raised  were  difficult,  because,  in  the  first  in- 
stance, I  decided  agunst  him,  and  my  decision  has  been  reversed 
by  the  Court  of  Common  Pleas.  I  tmnk  he  is  entitied  to  the  cer- 
tificate, and  shall  therefore  grant  it. 

Certificate  accordingly. 

Johnson  v.  Moblet,  et  al,  executors  of  William  Cloughlt,  deceased 

0(^.22,  MO.  <38. 

SmbU^  that  the  Rule  of  Trhil^  Tm,  24  Tie.,  whieh  provides  that  **  In  any 
action  of  the  proper  eompetenee  of  the  Oonntj  or  IMvision  Oonrte  reepeeClrely, 
ia  whieh  flnalindgmeDt  shall  he  obtained  Ibr  a  plaintiff  withoat  a  trial,  or  la 
which  plaintiff  nhall  obtain  execution  on  prooeedinge,  In  the  nature  of  a  final 
judgment,  no  OMce  than  Ooanty  or  DivMon  Onnrts,  aa  the  ease  may  be,  ihall 
be  taxed  without  a  ipedal  order  of  the  Court  or  a  Judge*  Ac,"  appIieB  in  the 
caae  of  a  came  reflured  to  arUtntloa  by  oompnlaory  reference  to  the  whole  costa 
in  the  aotion,  including  the  eoata  of  tile  reference  and  of  the  award,  and  pro* 
eeedlDga  aabwquent  thereto^  and  is  not  reettleled  to  what  maj  strictly  be 
called  the  costs  of  the  action. 

Bdd^  that  under  any  drcnaiatancea,  snrh  is  tiie  proper  construction  of  the 
order  of  refbrenee  in  thto  oauee,  \yj  whl<A  "  the  oauae  and  all  mattera  in  <Uipute 
therein  were  refwrred  to  arUtrmtton,  with  nower  to  the  aUtiator  to  certify  ibr 
eoeth  ta  the  tame  manner  as  a  Judge  at  Hid  Priua,  and  that  the  coeta  of  the 
canae,  award,  order  and  reftrencSi  aulifeet  to  Rich  csrtifleate^  ahonld  sUde  the 
CTent." 

BtkL,  also,  that  where  pUlntlfl;  wUhmi  a  Malt  rtcoTets,  in  a  Superior  Ooort,  aa 
aflBOont  wl  hla  the  pecunianr  Jurisdiction  of  an  InJbrior  tribunal,  delbndant  ia 
not  entitled  to  set  off  as  agabst  the  costs  of  plaintiff,  so  mudb  of  defendant'! 
coeta  taxed,  aa  between  attorney  and  client,  as  exceed  the  taxable  coets  of 
defbnce,  which  w«mld  have  been  Incurred  la  the  InJbrior  tribunal,  had  thi 
action  been  brought  in  that  tribunal— the  828th  aeetion  of  G.  L.  P.  Act  not  being 
applicable  to  such  a  case. 

(Ghambers,  Ai^oat  4,  1888.) 

The  defendants  obtained  a  summons  ealUng  on  the  plidntiff  to 
shew  cause, — 

1.  Why  the  Master  should  not  revise  his  taxation,  and  tax  the 
plaintiff's  bill  of  costs  on  the  IHvision  Court  scale. 

2.  Why  he  should  not  allow  to  the  defendants  Superior  Court 
costs  of  me  cause,  order  of  reference  and  award. 

8,  And  why  the  plaintiff  shotdd  not  pay  the  costs  of  the  applica- 
tion, or  otherwise,  as  the  Judee  might  direct. 

The  affidavits  and  papers  med,  and  upon  which  this  sxmmions 
was  drawn  up,  shewed : 

1.  That  sn  aotion  was  commenced  against  defendante,  on  the 
common  counts,  for  wa^,  for  work,  for  money  lent,  and  on  an 
account  stated,  the  particidars  of  demand  showing  claims  amount- 
ing to  $682. 

2.  That  by  a  Jndffs's  order  of  reference,  dated  the  20th  December, 
1859,  the  cause  and  all  matters  in  dispute  therein  were  referred  to 
arbitration,  with  power  to  the  arbitrator  to  certify  for  costs  in  the 
same  manner  as  a  Judge  at  Nisi  Prios ;  and  that  the  costs  of  the 
cause,  award,  order  and  reference,  subject  to  sud  certificate, 
dioald  abide  the  erenk 


8.  That  in  January,  1860,  an  award  was  made  in  the  plaintiff's 
favour  for  £20,  but  no  certificate  was  granted  as  to  costs. 

4.  That  the  Master  did,  on  the  29th  of  July,  1868,  tax  the  plain- 
tiff's  costs  at  £20  10s.  7d,  allowing  the  plaintiff  Superior  Court 
costs  of  the  reference  order  and  award,  and  allowing  to  her  costs 
on  the  Division  Court  scale  in  the  cause,  down  to  the  time  of  the 
reference. 

6.  That  the  Master  allowed  the  defendants  their  costs  in  the  cause 
only  down  to  the  time  of  the  reference,  and  did  not  allow  to  them 
any  costs  of  the  reference. 

The  copies  of  the  bills  of  costs  were  filed  with  the  papers. 

Harmon,  in  shewing  cause,  objected  to  the  summons ;  that  It  did 
not  shew  upon  what  ground  a  revision  wss  claimed ;  and  that  the 
items  objected  to  or  claimed  should  have  been  stated ;  and  he  cited 
Alwen  V.  Furmval,  2  DowL,  P.  C.  49,  and  DanidY.  Buhop,UcCle\., 
Rep.  61.  And  also,  because  it  did  not  appear  that  the  taxation 
was  final,  or  that  the  master  had  made  his  allocatur,  citing 
CZmiw*  v.  Hctrsfrave,  2  DowL,  P.  C.  689.  He  mentioned  that  the  rule 
nnder  which  the  present  taxation  wee  had  is  the  Rule  of  Trinity 
Term,  24  Via  [1860].  He  referred  to  20  U.C.  Q.B.,  128,  rescinding 
the  former  Rule  No.  156,  in  Har.  C.  L.  P.  Act  661,  and  substituting 
the  following' in  its  stead:—"  In  any  action  of  the  proper  compe- 
tence of  the  County  or  Division  Courts  respectively,  in  which  final 
judp^ent  shall  be  obtained  by  a  plaintiff  without  a  trial ;  or  In 
which  a  plaintiff  shall  obtain  execution  on  proceedings  in  the  nature 
of  a  final  judgment ;  no  more  than  County  or  Division  Court  costs, 
as  the  case  may  be,  shall  be  taxed  without  the  special  order  of  the 
Court  or  a  Juclse,  but  this  rule  shall  not  extend  to  costs  in  interlo- 
cutorv  proceeoings,"  and  contended  that  the  Master  had  acted 
rif  htly  m  taxing;  the  costs  of  the  cause  at  the  lower  scale,  and  in 
allowing  the  plamtiff  the  full  costs  at  the  Superior  Court  s^e,  of 
all  the  proceedings  before  the  arbitrator,  because  none  but  the  costs 
of  the  cause  were  within  the  operation  of  the  rule.  He  argued 
that  it  had  been  so  decided  by  Mr.  Justice  Bums  in  Fteuiynck  v. 
Clifton,  according  to  a  note  of  his  judgment  in  the  taxing  officers 
book.*  He  also  referred  to  the  following  English  dectsions: — 
Holland  v.  Vwetni,  2S  L.  J.  Szch.,  78,  S.  C.  9,  Ex.  274.  Jfi^ol- 
ton  V.  Sykes,  28  L.  J.  Exch.,  19S,  S.  C.  9,  Ex.  857. 

Moffriih,  in  support  of  the  summons,  contended  that  it  did 
sufficiently  appear  that  the  Master  had  taxed  the  costs  in  the  cause, 
and  also  what  the  objections  were  to  the  taxation.  That  the  costs  of 
the  cause  include  the  costs  of  the  reference,  referring  to  jDstr  v. 
IRrkKoute,  20  Law  J.,  Q.  B.  195.  Maelnioth  v.  £1^  I  Bng.,  269. 
And  whetiier  or  not  it  was  unreasonable  that  in  a  case  witEin  the 
inferior  jurisdiction,  where  inferior  costs  only  are  to  be  recovered, 
that  the  bulk  of  the  costs  should  be  allowed  at  the  Superior 
Court  scale. 

Adam  Wilson,  J.-— >The  first  queetion  is,  whether  the  case  has 
been  brought  rif  ht  in  form  before  me ;  and  the  next  is,  whether 
the  Master  has  aetennined  rightiy  the  mode  of  taxation. 

I  am  not  inclined  to  reject  the  application  because  of  the  alleged 
insufficiency  of  the  materials,  althoQgh  the  case  woidd  certainly 
have  been  more  complete  if  the  summons  had  stated  the  reason 
whv  the  taxation  was  complained  of,  or  whv  a  revlrion  should  be 
had,  instead  of  merely  stating  the  fiiots,  and  leaving  tiie  inferences 
to  be  drawn  from  them. 

I  think  it  anpears  that  the  Master  hss  taxed  the  costs  sought  to 
be  revised.  It  is  so  expressly  sworn,  but  a  difficulty  here  presents 
itself  fireos  the  wording  ef  the  rale,  which  provides  that  **  in  any 
action  of  theprcqper  competence  of  tiie  Divinon  Court,  on  whieh  the 
phdntiff  shau  obtain  execution  on  proceedings,  in  the  nature  of  a 
hnal  jndflment  no  more  than  Division  Court  costs  shall  be  taxed,  Ao.** 

Kow,  It  does  not  appear  that  the  plaintiff  either  has  obtained,  or 
is  desirous  of  obtaining,  execntion,  although  the  proceedings  may 
be  in  the  nature  of  a  final  judgment,  ana,  no  doubt,  are  so.  I^ 
may,  in  strictness,  proceed  by  action,  which,  although  answering 
the  purposes  of  an  execution,  is  not  execution.  Bnt  as  it  is  not 
advisable  to  raise  any  question  upon  this  at  present,.I  will  assume 
that  the  taxation  is  fi>r  the  purpose  of  obtidning  sn  execution,  and 
that  an  execntion  is  the  only  process  which  can  issue  for  the 
recovery  of  the  monev. 

The  reference  in  this  esse  is  under  the  1 58  sea  of  the  C.  L.  P.  Act, 
upon  wliich  judgment  can  be  entered  in  the  usaal  manner.    Before 
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tiie  DMoiiiff-  of  this  Ao^  90  9ikcAk  jadgment  ooold  be  entered  nnleee  a 
Teroict  faipa  been  tnken.  And,  therefore,  before  thU  Act— if  with- 
oat  n  iKecd^  the  qaoee  wee  referred — ^fehe  plaintiff  waa  entitled  to 
the  full  ooeta  of  the  euit^  and  of  the  reference,  in  caee  of  an  award 
in  lUa.  £ayonr,  however  enukU  the  aom  awarded  might  be,  becauae 
there  were  no  reetriotion^  qpon  hia  right  to  full  ooeta — the  statute 
applying  to  caeee  where  a  trial  had  been  had — and  the  Rule  of 
Court  to  caaea  where  final  judgment  waa  entered^ — and  neither  of 
•uoh  proyiaiona  eztendiag  to  ench  a  oaae  ae  that  which  I  hare 
mentioned.  But,  as  under  the  amended  law,  final  judgment  may 
now  be  given  upon  an  award  made  in  a  cause  without  a  trial ;  and 
as  such  a  case  is  brought  directly  within  the  operation  of  the  Rule 
of  Court  above-mentioned,  the  only  question  is,  whether  the  rule 
does  ap{dy  onlv  to  the  costs  of  the  action  proper,  so  aa  still  to  leave 
the  coflits  of  the.  reference  and  award  beyond  its  operation;  or 
whether  it  does  not  include  all  the  coeta  tajuible  in  the  action^ 
however  these  costs  may  have  been  incurred. 

The  case  of  Jkerw.  IRrkhotmt,  ^  L.  J.,  Q.  R  1«5,  showa,  that 
where  a  verdiet  ia  taken,  sut^t  to  a  inference  of  the  action  to  an 
arbitrator,  who  is  to  certify,  for  whom  and  for  what  amount  tiie 
▼er^ct  shall  be  entered,  and  the  eoeta  oC  the  caoaa  and  reference 
are  to.ahide  the  Sfrentt  the  coafca  of  the  reference  ase  ooeta.  in  the 
eame,  and  foUow  the  legal  event  of  the  action. 

H^UandT,  VmemU,  2S  Law  J.,  Bzeh.  78,  better  reported  in  9 
Esck.  S9S,  shows  thai  -Uie  costs  of  a  reference  to  arbitration  are 
not  within  the  directions  to  ihe  Masters  of  the  Courts  of  Hilary 
Term,  16  Vic,  so  ae  to  enable  them  to  tax  the  costs  of  the  reference 
on  the  lower  scale,  when  the  award  is  fer  leas  than  £90.  It  is  to  be 
observed- that  in  this  case  the  ooets  of  the  cause  were  to  abide  the 
event;  and  the  costs  of  the  reference  and  awud  were  to  be  in  the 
discretion  of  the  arbMrailor^ 

yiekol9oti  y.  Sybn,  38 1.  J.,  Sxch.  19S,  m^ititMinm  the  preoediqg 
ease. 

The  dfrectlons  referred  to  are  in  terms  not  unHke  onr-nde— 4hat 
ia,  the  particular  direction  like  our  rale,  applies  to  all  actions — ^but 
tite  directions  are  accompanied  with  schedules  of  costs,  which,  by 
the  items  are  only  applicable  to  actions  and  proceedings  in  actions. 
Our  rule  has  no  such  restrictive  acoorapanmient,  and,  no  doubt, 
this  is  the  reason  why  the  Oooort  of  Sxcheqner  determined  that  tiie 
directions  "  do  not  apply  to  tlio  coete  of  raerence,  but  only  to  the 
eoetaof  acanse.'* 

The  ease  of  Dmr  ▼.  E9rkko>uB$  doee,  excepting  in  the  point  of  a 
verdict^  expressly  apply  to  tiiis  case— fer  here  as  there  "  costs  of  the 
cause  (award  order)  and  reference"  (subject  to  such  certificate)  are 
to  abide  the  event.  And  I  do  not  tiiink  that  the  verdict  makes  any 
flnhslwitial'dilferenoe  between  the  two  cases.  In  each  case  there  ($ 
a  cause  in  court,  upon  which,  in  each  case,  a  judgment  may  be 
entered  The  verdiot  being  taken,  it  ia  true»  nxafces  the  award  a 
merely  ai»dll«ry  proceeding  to  make  that  absolute  which  waa 
before  inchoate--tlie  yerdi<^  all  the  time,  befaur  the  proceeding 
which  is  to  be  acted  upoft*-bat  that  cannot  be  hMd  to  be  the  only 
reason  why  the  costs'  of.the  reference  an  to  be  eoniAdered  as  costs 
of  the  cause.  It  is  more  likely  that  it  lathe  feet  of  the  costs  of  the 
referenoe  equally  with  the  costs  of  the  canae,  being  made  to  abide 
the  same  event  of  the  aoti0i^  which  places  thonen  tha  ssoae  feoting 
as  to  the  scale  of  taxation.  In  Tr^^anktfft  v.  Jitmtiorot^  7  Bing. 
788,  there  waa  a  m^&e^  and  the  costs  of  ths  rsferenoe  were  h^ 
to  be  costs  of  the  oanae.  In  2%fer  y.  Oordom,  9  Bing.  670,  thera 
were  also  a  verdiot,  bnft  the  ooata  of  the  rsferenoa  were  held  not  to 
be  costs  in.  the  caose^  because  an  inqoiry,  ouite  independent  of  tha 
question  at  issae  in  the  oanas,  was  onsnea  before  the  srbitrator. 
It.  is  not,  therefore^  the  verdict  whioa  makea  the  difference.  In 
this  caae,  as  in  Jhar  v.  IStMinme,  the  costs  of  the  reference  i8re 
with  the  costain  the  oanse,  to  abide  theevant ;  andit  appearatoma 
that  if  the  oosta  of  the  cauae.  proper  are  to  be  taxed  upon  the  lower 
aoale>  all  the  costs  of  the  canae,  (ndnding  the  referenoe^  should'  be 
taxed  upon  the  aame  scale. 

I  see  nothins  in  the  rule  to  enlndetha  nostaof<aMference«aspart 
of  the  prooeedm|s  in  an  action,  and  to  place  them  on  one  footahg. 
If  hUe.Uie  coata  of  the  action  proper  aire  plaoed  upon  another.  Andl 
know  of  nothing  to  prevent  the  Court  from  regulating,  the  coats  of. 
i^  reference  precisely  aa  it  may  regulate  the  costs  of  proceedings 
carried  on  by  or  before  itselC  E&rences,  too,  (by  consent)  are 
proceedings  well  known  to,  and  recognised  by  law  aa  relating  to 
actions  pending  in  the  County  sod  Sdyisi^n  Courts,  with  respect  to 


which  there  are,  no  doubt,  some  recognised  items  of  charges 
adopted  to  these  courts.  But^  whether  this  is  so  or  not^  csn  be  no 
reason  for  giving  the  higher  costs  upon  any  such  proceedings,  if 
the  rule,  as  X  think  it  does  apply  to.  the  whole  coeta  in  the  action, 
and  not.  only  to  wha^  may  ^toicUv  be  called  the  costs  of  the  actios. 

But,  bedLdea  tma»  I  am  of  oplnk)n  the  order  cf  reference  does  of 
iteelf  Qondude  this  question,  for  it  manifestly  treats  the  whole  of 
these  costs  as  costs  in  the  cause,  and  as  subject  to  the  oertaficate  of 
the  arbitrator  in  like  manner  as  they  are  made  subject  to  the 
general  event  of  the  cause. 

If  I  were  deciding  only  on  the  rule  of  courts  I  should  notinterfen 
with  the  discretion  whi(£  the  Haster  has  exercised,  actinff,  as  he  has 
done,  upon  the  opinion  of  the  late  Mr.  Justice  Buriis,  sua  upon  deci- 
sions which  do  seem  at  first  to  wanrant  his  views ;  but  have  referred 
the  defeodaote  to  the  fell  court  to  aettie  what  the  g^iersl  practice 
should  be ;  but  ae  I  am  constralng  the  order  of  reference  rather 
than  the  rule,  I  think  I  ought,  in  tola  respect,  to  set  upoamy  own 
opinion :  snd,  therefore,  I  shall  order  the  Master  to  revise  his 
taxation,  and  to  allow  the  plaintiff  thronghont  tiie  gsQeral  cceti 
(whether  strictly  in  the  canae  or  not)  according  to  the  lower  scale; 
and  to  disallow  to  the  defendants  their  whole  costs  m  ths  eanse 
proper  whkik  he  has  taxed  to  them,  and  not  to  allow  to  them  any 
part  of  the  costs  of  the  reference,  becanae,  as  this  is  a  taiatm 
under  the  rule,  and  not  under  the  statute,  theie  can  be  no  setoff  in 
fevour  of  the  defendantSL 

This  is  the  course  whidi  I  tiUnk  ahonid  be  adopted,  aecoidiBg 
to  the  beat  judgment  which  I  can  foraa. 

I  give  no  costs  upon  this  appficstion. 

Order  accordingly. 


fiiUHLXT  (Judgment  Creditor),  Moonn  (Judgment  Debtor), 
CoBPoxATioif  or  CiTT  Of  LoHoos  (Gsniiahees). 

CLL,P.  Adt  9.  W^Oa.mUha$]fr0oe$iiiig9—IHiH  dm  or  aeendHg  Av-Advy 
^o  j>fcy»fcftw  to  a  ■■wi<iJj|ittf  eorporuUtm. 

Ankq^psjabto  to  tha  pliyiMni  of  a  meaictpM.  arptmUoi^  wkoMdsUi 
•ppolntmuit  at  Um  wUI  of  tlM  mmlelpid  eorpOfmUaa,  at  an  aaoaal  ai>«7 « 
t*00,  pairahia  qvartarlj,  la  neitlMt  a  ilabt  dm  nor  aottmiBg  dna  vlUib  tM 


neaniog  of  tba  Oommon  law  Procednrt  Act,  and  tharaJbre  oaiiMt  ht  >ttuM 
at  tba  Inataoot  of  a  creditor  baTiiog  an  ^aaatiafkid  JndKOMat  aciiBit  m 
Iitijalclan.  [ChamUrak  Aegiiat  »,1M3.J 

Bect&r  Oamtnm  applied  fbr  an  order  on  the  summons  vhicb  be 
had  obuined  in  this  cause,  requiring  the  gnndshees  to  pay  over  to 
the  judgment  creditor. 

It  appeared  by  the  affidavits  flledi  that  the  judgment  debter  ii 
the  physician  for  the  garnisbeea*  under  n  by-law  appointing  bin 
to  that  office,  and  that  he  held  such  oflks  for  assny  years  pait 
being  yearly  appointed  to  it  by  the  Connoil,  in  tbenootbef 
January  of  each  year.  That  he  is  allowed  a  salary  of  %^  P^ 
annum,  which  is  payable  in  four  equal  payments,  on  the  first  days 
oft  Jannai^s  April,  July  and  October,  in  taoh  year. 

It  was  urged  against  the  application  that  as  the  jadgnent 
debtor  held  his  office  only  during  the  pleasure  of  the  garaisbeea, 
there  is  that  want  of  permanency  in  the  office  which  would  pn 
the  judgment  creditor  any  claim  upon  the  aalary  of  the  Jadgmest 
debtoKw 

It  waa  also  urged  against  ths  appUostion,  that  there  wees 
prior  order  upon  the  gsmishees  to  pay  another  Judgment  creditor 
of  the  present  judgment  debtor,  which  had  been  made  by  the  Ute 
Mr.  Justice  Bums,  under  whioh  there  was  still  shout  |300  re- 
maimng  doe  to  that  ereditock  and-  that  no  other  sum  wontd  fall 
due  to  tiie  judgment  dsbtoi^  pajshle  by  ths.gamiahees»  dvxiBC 
the  present  year  of  office* 

Cameron  replied,  ahowing  by  affidavit  that  the  judgment  creditor 
in  the  other  eaas  referred  to  hadrse^ved  from  the  gamisbeee,  on 
account  of  the  order  to  pay,  more  than  enongh  to  satisfy  hie  wboie 
claims  but  that  he  had  volmtarily.  retnmed  to  the  ja4gm^ 
dehtoc  abou^  11^400,  or  at  all  evsnta  a  l«^er  som  than  was  yw 
claimed  to  be  due  to  that,  craditor^  and  therefore  he  could  pot 
claim  the  fiirther  benefit  of  that  order,  oCherwise  it  might  be  maia- 
tained  as  a  perpetual  bar  to  every  other  credttor,  andaaafrstt- 
anient  protection  to  the  judgment  debtor. 

AoAM  Wusos,  J.^Our  Common  Law  Prooednre  Act  aatborifl^ 
s  judgment  creditor,  upon.making  affidaiit,  among  other  tbiogfc 
thst  some  third  person  ia  indebted  to  the  judgment,  debtor,  to 
apply  to  a  judge  for  an  order  that  all  debla  owing  l^oraaoitt- 
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ing  from  such  third  person  to  the  judgment  debtor  shall  be 
attached  to  answer  the  jadgment  (s.  288)»  and  this  is  preoisely 
the  language  of  tho  English  Common  Law  Prooednre  Aot  (17  &  18 
Vie.  cap.  125,  s.  61). 

Under  the  aet,  not  only  debts  whioh  are  dae^  bnt  seerving  dae, 
or  for  irhieh  the  daj  of  pajment  has  not  arrived,  may  be  attached ; 
for  both  are  equ^ly  debts,  the  lattev  being.  MUUm  m  prutnHf 
though  9ol9endum  mJtUuro. 

A  claim  which  is  not  yet  redoced  to  a  debt  (as  nnliqnidated 
damages)  is  therefore  not  attachable,  e^en  after  yerdtet  but  beA>re 
jadgmeak    (/oam  t.  Tkamfon^  Bl.  Bl.  ft  IBSi.  68^ 

A  siH^cvannnation  allawaDce  from  the  Bast  Mdla  Company, 
made  in  fsTour  of  a  clerk  by  a  resolation  of  the  company>  and 
not  by  deed,  is  not  snob  %  debt  as  can  be  sued  for  by  the  clerk, 
and  therefore  it  is  not  attaoliable ;  it  is  said  to  be  a  mere  gr»- 
tnity,  and  not  %  debt  (Jonu  t.  the  Satt  India  Company^  17  G.B. 
851.) 

In  the  present  flase^  it  is  desind  to  attadi  a  olidm  which  it-  is 
said  the  defendant  has  npoa  the  city  of  Loftdon^  as  city  physician, 
for  senrioes  not  yet  performed*  I  cannot  see  how  Uiis  is  %  debt 
It  is  not  like  the  case  of  money  then  being  debiium  in  pre^enti-^ 
money  engaged  to  be  paid  on  a  day  yet  to  come — as  money  due 
on  a  bond,  bill  or  note,  or  for  goods  sold  or  work  performed ; 
in  all  these  cases  there  is  the  dAitum  in  presenti.  Bat  how  can 
this  be  said  of  salary  or  wages  not  yet  earned,  althongh  they  are 
being  earned  under  an  esq^rees  contract?  They  are  not  yet 
debts,  and  may  ne? er  become  so.  I  do  not  think  the  object  of  the 
Legislature  was  to  levy  upon  iiitnre  work  or  service,  by  seising 
in  anticipation  and  contingency  the  consideration  engaged  to  be 
paid  for  them.  What  is  there  to  prcTcnt  the  judgment  debtor 
from  releasing,  or  from  t»eing  released,  by  the  person  with  whom 
he  has  contracted,  fh>m  sooh  further  or  ntora  service  t  Can  it 
be  said  that,  when  snob  future  serrice  is  attached,  the  judg- 
ment debtor  is  bound  to  go  on  and  perform  such  servioe ;  and  that 
the  person  with  whom  he  has  contracted  ia  bound  to  keep  him  in 
his  employment  T  What,  if  the  judgment  debtor  will  notfUfil  his 
contract  ?  What,  if  he  dies  ?  And  what,  if  the  other  pftrty  will 
not  fulfil  his  contract,  or  dies  ?  These  considerations,  I  think, 
show  Tory  clearly  that  claims  of  thia  kind  are  not  of  a  nature  to 
be  attached  as  debts,  and  were  noTor  intended  to  have  been  so  by 
the  Legislature. 

I  must  therefore  decline  to  make  any  order  with  respect  to  any 
allowance  or  salary  dependent  upon  services  net  yet  performed, 
and  which  for  aught  any  of  us  can  tell  may  nerer  be  performed, 
not  only  by  reason  of  death  or  other  InoTiiable  occurrence,  but 
by  the  wilful  breach  of  the  agreement  by  either  of  the  parties,  or 
eren  by  die  exprcM  and  determiBate  act  of  the  parties  to  defeat 
the  payment  of  this  claim. 

If  an  order  may  be  granted  to  attach  a  salary  or  wages  not  yet 
earned,  the  next  thing  will  be  to  claim  an  order  for  fees  of  office 
not  yet  accrued,  or  the  amount  of  a  wager  not  yet  determined,  or 
periia|it  te  attach  ind^tnltely  erery  elaim  whaterer  which  a  party 
may  become  entitled  to  at  any  period  daring  Ms  lifetime,  until 
the  debt  is  paid.  Now  although  ftiture  rights  of  debtors  are 
operated  upon  by  some  statatee,  such  as  the  Bankruptcy  Aets,  it 
is  certatnly  under  very  different  words  fhim  the  mere  authority 
to  attadh  debts,  widek  is  the  language  of  and  the  only  purpose  of 
this  aot 
I  discharge  this  summons,  but  wftheut^dosts. 

Summons  disohavged  withotit  costs* 


NsESON  ▼.  Rot. 

Om.  SUU,  U.  O,  M|».  22, «.  6— 2W«  qf  Ou  A.— i  ivkndmmU 

MM,  "L  Tb»IL  a  writ  of  oo.  m.  tMt^d  ia  tbe  nune  of  »MUrMl  ChfofJiutio^  allir 
his  ■accwBW  hn  bem  gaxfliMd.  bat  liefore  aeeeptiDC*  of  oifll«a  by  taking  th# 
BOBBWiy oatlM of offle*. lihoald  b$ taitodin  the «•!■•  of  hi« iiif n«w 

S.  Thfttavrit  tasttd  io  th* mud* of  the  ratirad  GbJ«f  Jutloo is ■& kr^^alulty 
only. 

8.  TbatitmayboaaMntiAufoapeyflkntof'oMtt. 

[Olumb«%  flovt  4,  laes.^ 

On  25tl&  Jnly  last,  Draper,  G.  J.,  was  gazetted  Chief  Justice  of 
Upper  Canada,  in  the  room  and  stead  of  McLean,  C.  J.,  resigned. 

On  the  some  day,  the  Honorable  Ardiibald  McLean  wasgaxeliked 
President  of  the  Court  of  Srror  and  Appeal,  in  tiie  room  and  stead 
Honorabla  Gttr  John  B.  Boblsaen,  Bat,  deceased. 


On  10th  Aoffust  last,  plaintiff  caused  defendant  to  be  arrested 
nnder  a  writ  of  co.  «a.  saed  out  of  the  Court  of  Queen's  Benoir, 
directed  to  the  Sheriff  of  the  coontv  of  Lincoln;  and  tested  as  fol- 
lows: "Witness  the  Honorable  Archibald  MVsLean,  at  Toronto,  the 
tenth  day  of  August,  in  the  year  of  our  Lord  one  litouSand  eight 
hundred  and  sixty-three." 

Defendant  was  on  14th  August  last  arrested  under  the  writ,  tatiL 
is  now  a  prisoner  thereunder  in  dose  costod^f  inthe  common  gaol 
of  the  county  of  linoolU. 

Draper,  C,  Jl,  tiiough  gazetted  ss  Chief  Justice  of  Upper  Cauada; 
before  1^  issue  of  the  as.  tdk^  was  not  sworn  in  till  itfterwards. 

Defendant  thereupon  cA^tained  a  summoos;  cokUntf  on  plaintiff  to' 
shew  cause  why  the  Writ  of  en.  m.  and  the  arrest  m  the  defendant 
tiiereunder  should  not  be  set  abide  for  irregulartty,  with  costs,  on 
the  sTound  that  the  writ  was  tested  in  the  name  of  die  Honorable 
Archibald  McLean,  instead  of  in  the  name  of  theHonorableWilliam 
Henry  Draper,  C.  B.,  C^ief  Jurtioe  of  the  Court  at  the  time  tha 
writ  issued,  and  why  defendant  should  not  be  disehsffged  from  the 
dose  enstody  fai  which  he  is  now  held'  mder  said  wvit  by  the 
Sheriff  of  Idle  eouaty  of  Linocdni,  and'on  gfuunds  discloeed  in  sftda»> 
rits  and  papers  filscL 

The  only  affidanrit  ffied  wn  that  of  Hbm  attorney  for  defendant, 
wherein  it  was  swum  tlud*  defendaut  was  aprisone^  in  close  ens^ 
tody  by  virtue  of  the  eo.  m.,  a  true  copy  of  which  was  aanezed;- 
that  under  sold  writ  defendant  was  arreslEed  on  14th  Ai^gast  inst., 
and  that  the  Honorable  Ardiibald  McLean  waa  not,  on  the  day 
said  writ  of  eo.  so.  issued,  the  Chief  Justice  of  the  Couii  of  Queen'a 
Beach,  or  the  senior  Puisne  Judge  of  the  eaid  comrt. 

JiOtrt  A.  Itarri$&n  shewed  cause.  He  amued-^l.  That  McLean, 
a  J.,  was  de  /atih  the  Chief  Justice  of  the  Court  of  Qneen's  Bench 
till  his  successor,  Draper,  (XJ.,  took  the  necessary  oaths  of  office, 
and  so  accepted  office*  2^  That  evm  If  not  so,  the  mistake  was  an 
irregularity  only  and  ought  to  be  amended.  &  That  as  the  mis- 
take was  tnat  of  an  officer  of  the  court,  and  not  of  plaintiff  or  his 
attorney,  the  amendment  ^ould  be  allowed  without  costs.  He 
cited  Con.  SUt  U.  C,  cap.  22,  as.  5,  222 ;  Keefir  y.  S^nleu,  1  U.  C. 
Pr.  1 ;  Thorpe  v.  Woalf,  1  DowL  P.  C.  601 ;  Ainatt  v.  WeaiherUy, 
8  DowL  P.a  464;  MUin^T.  Bapdjifi,  %  VSX  Prac.  R.  191 ;  BaU  r. 
King,  8  U.  C.  C.  P.  4Y4;  Meyere  T.  Raihhum,  Toy.  U.  C.  R.  127; 
WUion  V.  Storu,  8  U.C.L.J.  50;  Ploek  V.  Paehi6ho,  9  M.  4  W.  842 ; 
J^aher  ▼.  Bnjoke,  8  U.C.0.8. 148 ;  Andrew  v.  Page,  Tay.  U.C.R.  478. 

W.  AUaiMon  supported  the  summons.  He  arg^ued — 1.  That 
McLean,  C.  J.,  could  not  be  deemed  Chief  Justice  of  the  Court  of 
Queen's  Bench  after  26th  July,  for  on  that  day,  as  "  a  re^ured  jndge," 
and  only  as  such  he  was  appointed  President  of  the  Court  (u  Error 
and  Appeal.  2.  That  after  26th  July>  and  until  Dr^>er,  a  J;, 
acceptea  office,  there  was  no  Chief  Justice  of  the  Court  of  Quaen's 
BenclC  and  so  there  ooiEdd  not  daring  that  interval  be  any  writs 
of  CO.  M.  8.  That  the  writ  was  a  nullity,  and  so  could  not  be 
amended.  4.  That  Con.  StoL  U.  a  capu  22,  s.  222,  did  not  under 
any  circumstances  authorize  amendments  of  final  process.  He  cited 
Con.  Stat.  U.  C.  cap.  10,  a  8;  cap.  18,  s.  8;  1  Ghitty's  Proc  11 
Edn.  p.  761,  766;  2  lb.  p.  1644;  Sbreety.CarUit,  2  DowL  P.C.  671; 
Hodgkmeon  ▼.  Eodgkin^oei,  iK  686;  Smdermm  t.  Ferry,  8  U.C.Q.B. 
262. 

MoRunoN,  J.,  baring  oonsulted  Draper,  C.  J.,  said  he  waa  of 
opinion  that  the  oo.  ml  ought  to  haye  oeen  tested  in  the  name  of 
Draper,  C.  J.,  bnt  that  the  omission  to  do  so  was  an  irregularity 
only,  and  he  would  therefore  allow  the  writ  to  bo  amended.  n» 
said  he  thought  it  oi^t  to  be  ameaded  on  the  usual  terma  of  pay- 
ment  of  costs.  Order  accordingly. 

In  TBS  VATna  or  Sstrra  dr  HkNimifloif,  two,  dre. 

f^watUmt^oiai%--^jnoeatmfi^JMegtemetqfmm^  TboJeUefltrmtude 

Co  apfHiiifer  reatKUm, 

When  (m  27tb  Jqim  tbe  MMt*r,  to  whom  oerb^n  bllli  ofoostil  had  bMQ  referred, 
oerUfled  tlMit  ttiere  «m  •  earn  of  £30  lOt:  dtie  by  the  attomej*  to  thelf  dienti, 
which  earn  the  clieata  oa  7Ui  Jolj  reoilved  ftom  tfw  atlomeyis  under  ead 
pnmiuuiC  to^Uie  Meater'e  ellocatar.  a  wimnwne, obteloed  oa  2Sth  Aagiut,  Cm*  a 
retleloa  of  Uz»tioa,  apon  the  ground  that  certain  retelaen  bed  heea  impro> 
perlj  allowed  by  the  Master  on  taxation,  was  diacharged. 

[€haiBlw«a,fiepL7,18SS.] 

On  2ud  March  last,  Messrs.  Smith  A  Henderson,  attorneys,  ren- 
dered to  W,  B.  Harrison  and  his  slater  Caroline  Harrisou  four  bills 
of  costs,  in  all  amounting  to  £110  Os.  Sd.,  giving  credit  for  £30, 
showtug  a  bdaaca  of  480  Oc  8d. 
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On  18th  May  last,  W.  B.  Harrison  and  his  sister  obtained  from 
a  Judge  in  Chambers  the  nsual  order,  referring  the  bills  to  the 
Master  for  taxation,  and  directing  that  if  upon  snch  reference  the 
Master  shonld  find  that  the  said  Smith  A  Henderson  have  been 
OTer^id,  then  that  thev  shonld  forthwith  refund  to  the  said  W.  B. 
Harrison  and  Caroline  nis  rister  the  excess,  upon  the  certificate  of 
ihe  Master  of  the  amoont  tfaereoC 

On  27th  Jnne  last,  the  Master,  having  taxed  the  bills,  certified 
that  he  allowed  the  same  at  £88  5a.  9d. ;  that  he  had  taxed  the 
costs  of  the  reference  against  Smith  A  Henderson  at  jEl8  10s.  8d. ; 
that  Smith  A  Henderson  had  in  their  hands  moneys  of  W.  B.  Har- 
rison and  his  sister,  £110;  makinff  in  all,  £128  10s.  Sd. ;  leaying 
a  balance  in  favor  of  Smith  <b  Henderson  of  £80  10s.  6d. 

On  fth  Jnly  last,  the  attorney  for  W.  B.  Harrison  and  sister 
demanded  from  Smith  A  Henderson  the  smn  of  £80 10s.  6d^  foond 
due  by  them  under  the  Master's  certificate,  which  sum  Smith  A 
Henderson  at  once  paid  as  demanded. 

On  26th  August  last,  the  attorney  forW.  B.  Harrison  and  sister, 
alleging  that  the  Master  had  in^roperly  allowed,  in  taxation  of 
the  oilb,  certain  sums  of  money  amounting  to  £16  lOs.  as  retainers 
to  Messrs.  Smith  A  Henderson,  obtained  a  summons  calling  upon 
the  latter  attorneys  to  shew  cause  why  the  taxation  should  not  be 
reviewed,  and  why,  on  the  review,  the  retainen  should  not  be 
disaUowed. 

.  Boberi  A.  ffarr%$on  shewed  cause,  and  objected  that  W.  B.  Har- 
rison and  sister,  havinjr  acted  upon  the  Master's  allocatur  by 
accepting  £80  10s.  6d.  from  Messrs.  Smith  A  Henderson  there- 
nnder,  were  too  late  afterwards  to  make  application  for  a  revision 
of  taxation.  He  referred  to  Simmom  v.  KU^,  2  D.  <b  L.  786 ;  Pearee 
V.  Cht^diH,  9  Q.  B.  802;  JUtklar  v.  Mdder,  4  Ex.  187;  Trmnan  v. 
ffwrrU,  2  B.  A  C.  801. 

M.  R,  Vanhoughnet  supported  the  summons. 

MoBEisov,  J. — ^I  think  the  objection  must  previdl,  and  there^(»re 
discharge  the  summons. 

Smnmons  discharged. 


couirrY  couRTa 


Xb  th*  Cooaty  Ooort  oTtbe  Unitad  OoiratiM  oTlMda  uA  OmrU^  haim 
QKnaa  Malloos,  Esq.,  Ooonty  Judctt. 

WiLxnrsoN  v.  KoExx,  WiLxrasoir  v.  Hsalt,  and  Hxeuok  v. 

JOHNSOH. 

PEeocMv— r<r(/>«v|ilw  tojmititelhH  5f  qtfklMtf-Jlal.  4  Anm, 

Oajp.  10,  Am.  11. 

These  actions  were  brought  against  three  tavern  keepers,  under 
the  provisions  of  the  Election  Act. 

The  plaintiff  in  each  case  claimed  $200,  being  |I00  for  keeping 
open  tavern  during  the  poUinff  days  in  the  town  of  Brockville, 
during  the  election  of  1868,  and  $100  for  selling  liquor  during  those 
days. 

The  declarations  contained  nine  counts  :•» 

1st.  Keeping  open  tavern  on  26th  and  27th  June,  1868. 

2nd.  Belling  spirituous  liquors  on  26th  June. 

Srd.  Selling  fermented  liquors  on  26th  June. 

4th.  Giving  spirituous  Hquors  on  26th  June. 

6th.  Oivinff  fermented  liquors  on  26th  June. 

6th,  7th,  8ui,  and  9th,  For  committing  the  sam«  oflinioes  on  tbe 
27th  June  respectively. 

Claim  at  end  of  declaration,  |200. 

The  defendant  in  each  case  pleaded  to  the  jurisdiction,  having  a 
formal  commencement  and  conclusion,  and  filed  and  served  plea 
within  four  days  after  declaration  served. 

The  plea  was  not  in  either  case  verified  by  affidavit,  in  compli- 
ance vrith  the  Statute,  4  Anne,  cap.  16,  sec.  11. 

The  plaintiff's  attorneys  waited  till  the  expiration  of  the  rMnalar 
time  for  pleading  in  bar,  and  then,  treating  each  plea  as  a  nimity, 
si^ed  judgment  in  each  case  as  for  want  of  a  plea. 

The  defendants  took  out  a  summons  in  each  case,  to  set  adde  the 
judgment  with  costs. 

Herbert  McDonald  shewed  cause,  and  dted  Xoeeff  v.  Walker,  9 
M.  A  W.  298 ;  FoxwiMt  et  al  y.  Drenudne,  8  Wm.  Saunders  210 
(notes) ;  Bex  v.  Orainger,  8  Burrowes  1,617, 6  Modem  Report  146 ; 
Bacoi^^s  Abridgment,  voL  2,  page  897,  ("  Courts")  vol  6,  page  280 
(«« i^eas") ;  ^  lUaokstcme's  com.  801,  (note)  2im1  ed. ;  Bolkft  aad  Lealg 


pre.  in  pleading 684,  (note)  llthed.;  Chittys  Arch.  Prac 900,  MS, 
A& ;  Saunders  on  Pleading,  vol  1,  page  4  and  6 ;  8  QiHty  on  Plead- 
ing, 894 ;  and  Stephen's  Pleading,  48 ;  as  well  as  Stat.  4  Mam,  cap. 
16,  s.  11. 

JL  F,  SUeU,  contra,  (with  him  Sharwood,  Q.  C.)^cited  OmIoipt, 
V.  BooA,  2  Strange  706 ;  Hnghmy.  AbMorm,  2  Ld.  Bayoond  1,409; 
Grog  V.  Skkujr,  8  B.  A  P.,  897. 

Malloch,  Co.  J.,  decided  that  as  the  iilea  in  each  ease,  esntaiBsd 
only  matter  of  law,  the  defendant  could  not  in  eitlier  of  tbs  esses 
verify  its  truth.  He  therefore  set  the  jndgraents  aside,  btt  at  tiv 
point  was  a  new  one,  only  allowed  the  defendants  the  costs  of  tiv 
application,  in  case  they  eventoally  snoeeeded  in  their  defenoe  at 
to  jurisdiction. 


la  ths  Ommty  Ocnirt  of  tht  United  GonatiM  of  Ltadi  and  QMnTQltb  Mm 
Gfloaei  llAijjoeH,  Etq^  Ommtj  JndgB. 

FnAHcia  V.  Bkaob,  ADMnamaioB. 

Abovt  8  ».  ■.  on  Satarday,  22Dd  of  Angavt,  IMS,  iMt  4aT  fcr  SerHMftrC.  C 
plBlatiff'a  AttonMr  wlahii  to  mtm  daclTatlon  on  4i*aduti  aMon^.  fht. 
a0M  door  belBf  loekad.  k*  thrw  Itsad  boMm  ti*  piMd  throMkcaofM  vindov 

Bdd,  to  b«  no  Mrvioe  till  It  raached  attorney*!  haoda.  JHj  of  manth  and  }«r  tf 
Jodgment  mnat  bo  onterad  of  raoord  io  Jadgment  roU,  In  body  of  ralL 

A  clerk  in  the  office  of  the  plaintiff's  attorney  went  about  S  p.k 
on  Satnrday,  to  serve  a  declaration  and  noUce  to  plead  on  tho 
defendant's  attorney.  The  office  was  locked  np,  whereupon  he 
threw  it  throngfa  the  office  window.  Defendant's  attorney  sabse- 
qnently  fonnd  it  there,  and  accepted  service  of  it  as  serred  on 
Monday.  Bat  on  the  following  Monday  the  pUdntiff' 8  attorney 
signed  Judgment  hy  defanlt  for  want  of  a  plea. 

F,  J\  Senkier,  jnn.,  obtained  a  summons  \f  set  aside  the  jadlgmeot 
with  costs,  on  the  ground  of  Irreguhuity.  His  summona  tet  out 
seven  or  eight  grounds,  but  of  these  only  two  were  argued. 

1st  The  throwing  papers  through  the  office  window  no  aerrke. 

2nd.  That  the  oiuy  entry  in  the  Judgment  roll  of  the  date  of  the 
judgment,  was  the  marginal  statement  signed  by  tiie  derk.  and 
therefore  the  rule  of  court  requiring  the  day  of  the  monfli  and  jttr 
of  every  judgment  to  be  entered  of  record,  was  not  complied  witL 

8Me  shewed  cause. 

Senkler  supported  Ms  summons. 

Mallogb,  Co.  J. — Set  aside  the  judgment  with  costs,  as  bong 
irregular— HMrvice  only  counted  from  Monday. 


Q0ARTfiB  SESSIONS. 


of  i^peal  between  Swujbie  and  McEb. 


In  the 


AU,  1.  That  at  oommoa  law  nuglttrmtaa  havo  no  saBmaiy  JnriidlBtta  to  try 

oonplalati  Ibr  amnlts. 
and.  ^lAttbo  jaciMltotioa  to  dwlTod  solaly  from  Oaa.  Stat  of  Qnaiii,oi^  ^i 

■ad  mn  only  be  ozoralaod  wboro  pr«yad  nndor  that  itntato. 
asd.  That  tho  pnijor  ftr  naaaMury  Jartodklion  riionld  w^ifmi  a  tht  free  «  «* 


it 


«a  tho  ftoo  of  the  teftnaatten  t 


U,l86a. 


Mary  MoEee,  op  1st  Jnne  last,  laid  Informatian  before  Oeoige 
Graham,  Esquire,  a  Justice  of  the  Peace  Ibr  the  United  Coimtiei 
of  York  and  Peel,  chargtaig  that  James  Thomas  Switier  did,  on 
IViday,  S9th  May  last,  oommit  an  assanlt  upon  complainant,  by 
striking  her  on  the  head,  shoulders,  and  aides,  withoot  as/ 
provocation  on  the  part  of  complidnant. 

The  Justice,  on  11th  August  last,  made  a  conviction,  of  iHiicb 
the  following  is  a  eoipj :—  ' 

"Province  of  Canada,  United  Counties  of  York  and  Peel,  to  wit: 

"  Be  it  remembered,  that  on  August  11,  186S,  at  Grahamerille, 
in  the  said  United  Counties  of  York  and  Peel,  James  Thoin« 
Switier  is  convicted  before  the  undersigned,  one  of  Her  H^esip 
Justices  of  the  Peace,  in  and  for  the  said  United  Counties,  for  thit 
he,  the  said  James  Thomas  Switser  did,  on  S9th  May  last,  in  tiba 
township  of  Albion,  commit  an  assault  on  Mary  HcKeer  by 
striking  and  otherwise  abusing  the  said  Mary  MoKee;  and  l 
adjudge  the  said  James  Thomas  Switser,  for  the  said  o^°^i,^ 
forfeit  and  i^  the  ram  of  fifty  oentm  to  be  paid  and  appu^ 
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according^  to  law ;  and  also  to  pay  to  the  said  Mary  MoKee  the 
sum  of  seren  dollars  and  fifty  cento,  for  her  costs  in  this  behalf; 
and  if  the  said  several  sums  be  not  paid  forthwith,  I  adjudge  the 
said  James  Thomas  Switzer  to  be  imprisoned  in  the  common  gaol 
of  the  said  United  Counties  of  Yoric  and  Feel,  for  the  space  of 
twenty  days,  nnless  the  said  soma,  and  the  eosto  and  charges  of 
conTeyinff  the  said  James  Thomas  Switaar  to  the  said  cmnmon 
gaol  shim  be  sooner  paid. 

''  Given  under  my  hand  and  seal  the  day  and  yjear  first  above 
mentioned,  at  Grahamsrille,  in  the  United.  Counties  of  York  and 
Peel  afovesaid. 

<' (Signed)  GaoaaB  GnARAii^J.P.  (L.S.)" 

On  the  same  d^,  Switaer  caused  notice  of  his  intention  to 
appeal  to  the  next  Court  of  Quarter  Sessiotts  for  York  and  Peel,  to 
be  duly  served. 

The  appeal  came  on  to  be  heard  on  15th  September  last,  before 
the  Honorable  Samuel  Bealey  Harrison,  Chairman  of  the  Court, 
and  othen,  his  Mlows. 

BoUrtjL  HarriMn,  for  the  appellant,  arp^ed,  among  other  things, 
that  the  ooariotion  was  bad  for  want  of  jurisdiction,  inasmuch  as 
it  was  not  shewn,  either  on  the  foee  of  the  information,  or  of  the 
conviction,  that  the  complainant  pruyed  the  magistrate  to  proceed 
summarily  under  Con.  Stat,  of  Canada,  cap.  91,  to  hear  and 
determine  the  offence.  He  referred  to  Con.  Stat,  of  .Canada,  cap. 
91,  sec.  87.     We^Xyrook  v.  CaUaghan,  12  U.  C.  C,  P.  616. 

John  McNab,  for  the  respondent,  anraed  that  unless  tlie  contrary 
appeared,  it  must  be  presumed  that  aU  things  wera  done  necessary 
to  give  the  magistrate  jurisdiction,  audit  rested  upon  the  appellant 
to  shew  that  the  party,  complainant,  objected  to  the  Juriraiction. 

Hon.  S.  B.  EUrbisoit,  Chairman. — I  can  intend  nothing  in 
favour  of  this  conviction.  Without  deciding  that  the  prayer  for 
summary  jurisdiction  must  appear  on  the  face  of  the  information, 
I  am  of  opmion  that  it  should  appear  on  the  lace  of  the  conviction. 
The  offence  is  one  of  which  Justices  of  the  Peace,  at  conmion  law, 
have  no  summary  jurisdiction.  That  jmisdiction  is  derived  solely 
from  the  statute,  and  can  only  be  exercised  when  prayed  under  the 
statute;  and  it  is  a  dear  rule  of  law  that  jurisdiction  must  alwavs 
appear  on  the  face  of  proceeding^  In  my  opinion,  therefora,  the 
conviction  must  be  quashed,  and  quashed  witn  costs. 

Per  Cut, — Conviction  quashed,  with  costs. 

ENGLISH    REPORTS. 
PRIVY  COUNCIL- 


Present  the  Bight  Hon.  Lord  Kiugsdowb,  the  Dbam  of  thb  Abohbs 
CouBT  (Da.  Lubhutoton),  Sir  Edwabo  Ryan,  and  Sir  J.  T. 

COLBBOMB.] 

Thb  Rbv.  Wiluax  Loiro,  Clerk,  Appellant,  Thb  Right  Rbv.  Robbbt 
Gbat,  Lobd  Bishop  of  Cafb  Town,  Cafb  or  Good  Hopb,  Respon- 
dent. 

CUontel  Chmdi  diwI/Mm    Bfitoji    A^dhmFitg^-^ImemmUmi    SfnoA^I^mt  fo 

to  "  ~  -      - 


Hm  anM^Mit,  a  d«rk  In  ordMV  offetottog  as  amlaistarof  tiMQhnnhof  la^hBd 
In  a  oolwiy.  WM  nomlnntod  to  n  chnnih  Iratit  and  andovad  bj  a  prlvaU  indl> 
Tidnal  raadlBC  in  tha  eolonj.  Iha  appellant  waa  not  inctlfeaied  or  Inductad 
Into  aia  drarob  and  banafloa,  bat  ha  raoeHad  from  tba  Mahop  of  tba  ooIoqt  a 
Uoanaa  to  oOdatat  and  ha^  iha  core  of  ionla  within  Hm  dlitiiet  a«ifnMd  to 
tha  church,  and  took  an  oath  of  canonloal  obadianaa  to  tha  blahop.  Tha  Uidiop, 
without  tha  anthori^  of  tha  Grown  or  of  tha  loeal  leglalatafa.  eoovanad  a 
Synod  In  tha  atlony,  to  ba  eompoMd  partly  of  dargy  andpartly  of  lay  ddegatoi 
aiaetad  tn  tha  dlffanmt  paiiaboa  of  tha  dkwaoa.  Tha  npallant  waa  mmmonad 
to  attand  tha  Synod,  and  waa  diraetad  to  taka  itapa  nr  tha  alaatlon  of  a  li^ 
dalagata  In  hia  parlan;  hot  ha  raftiMd  to  attand  tha  Synod,  and  naglaetcd  to 
tnka  any  atapa  to  forward  tha  daetlon  of  a  datogata;  ha  waaeooMqaantly  dtad 
to  appaar  boina  the  Mahop,  and  for  thia  dtaobedianao  ha  mm  ftrrt  foopandod, 
and  aftowarda  daprlTod  of  hla  banefloe  ^— fi^  (oTermllng  tha  Jndgmaat  of  tha 
Soprana  Oonrt  at  tha  Oapa  of  Good  Hopa), 

Vlrat,  that  though  tha  appdlant  did  TolnntaHly  ■nbaolt  himself  to  tba  authority 
of  tha  bfohop  to  ondl  an  azttnt  aa  to  anabla  tha  falahop  to  dntlfa  Urn  of  hla 
hanaftoa  for  any  lawfiil  canae,  yat  that  tha  cauM  for  whiah  tha  appdlant  waa 
daprlvad  by  tha  bbhop  waa  not  a  lawftil  eauaa. 

Baoondlv,  that  iha  oath  of  oanontad  obadlanea  doaa  not  saan  that  tha  dargyman 
will  obey  all  tha  oommanda  of  hla  Mahop,  againaf  whIah  thara  la  no  law,  hat 
that  ha  will  obaj  all  audi  oommanda  aa  tha  biahop  Igr  law  la  aaihorfaad  to 
IropoM. 

Thirdly,  tha  Ghurdi  of  Snglaad,  whara  thara  la  no  diareh  aatablUhad  by  faiw,  hi 
In  tha  aama  aituatkm  with  any  otbar  raUgloua  body.  In  no  battar  bnt  in  no 
woraa  position;  and  tha  mambera  may  adopt,  aa  tha  mambara  of  any  other 
oommtmlon  may  adopt,  mlea  for  enfordng  dudpline  within  thdr  body  wbldi 
wfllbaMadtegcnthosawhosipn^l/orhylaipilestlOBhaf 


fourthly,  whara  any  raUgloua  or  other  lawftil  aiaodatlon  haa  not  onlv  agreed  on 
the  lerma  of  ita  anlr»n,  but  haa  alao  conatitated  a  tribunal  to  determine  whvthar 
the  rulaa  of  the  aModatlon  harti  been  riolated  by  any  of  Its  mambera  or  not, 
and  what  ahull  be  the  oimaequenee  of  auch  violation,  th«'n  the  dedalon  of  ■uch 
tribond  will  be  binding  when  it  haa  acted  within  tha  aoopa  of  Ita  anthori^, 
haa  obearred  anch  forma  aa  the  mlea  rniulre.  If  any  Ibrma  be  preaeribed,  and. 
If  not,  haa  proee^led  tn  a  manner  conaonant  with  the  prindplee  of  juatlee. 

fifthly,  In  audi  eaaea,  the  trtbunde  m>  oonatitiited  are  not  In  any  aenae  conrta; 
they  derive  no  authority  fh»i  the  Grown ;  they  IniTa  no  power  of  their  own  to 
fnfovea  their  aaatoaoaa}  they  moat  apply  for  that  pnrpoaa  to  the  Ooatta  aaUh> 
liahed  by  law,  and  anch  Ooarta  will  give  effeet  to  their  deddon  aa  they  ghu 
elfeet  to  the'dedakma  of  arbitratora,  whoae  Jnriadledon  nata  entlrdy  upon  the 

[JanaHlsai.] 

This  was  an  appeal  firom  a  decision  of  tbe  Snpreme  Court  of  the 
Cape  of  Good  Hope  in  a  suit  between  tiie  appellant,  the  Rev.  Mr. 
Long,  claiming  to  be  the  incumbent  of  the  parish  of  Mowbray,  in 
that  colony,  and  the  respondent  the  Lord  Bishop  of  Cape  l^wn. 
Mr.  Long,  being  in  possession  of  the  church  of  the  parish  of 
Mowbray,  and  in  receipt  of  the  income  attached  to  the  benefice, 
reAieed  to  obey  certain  orders  which  the  bishop,  in  what  he  consi- 
dered the  dne  ezerdse  of  liis  episcopal  authority,  thought  fit  to 
issue,  and  for  such  disobedience  the  bishop  issued  against  Mr. 
Long  sentences,  first  of  suspension,  and  afterwards  of  deprivation! 
Tiie  validity  of  tiiese  sentences,  and  especially  of  the  last,  was  the 
question  to  be  decided  by  the  Ciourt  below,  wUch,  by  a  majority 
of  two  judges  to  one,  held  them  to  be  valid. 

The  bishopric  of  Cape  Town  was  founded  in  the  year  1847.  At 
that  time  the  le^slative  authority  Id  the  colony  of  the  Cape  of  Good 
Hope  was  vested  in  the  Crown.  There  was  no  State  church ;  all 
denominations  of  Christians  stood  on  an  equal  footing ;  there  were 
no  ecclesiastical  courts  as  distinct  from  civil  courts.  The  Supreme 
Court,  under  the  Charter  of  Justice  granted  in  1882,  had  supreme 
jurisdiction  in  all  causes— civU,  criminal,  and  mixed — arising  witliin 
the  colony,  with  Jurisdiction  over  all  subjects  of  the  Crown,  and 
other  persons  within  the  colony. 

In  this  state  of  things  letters-patent  were  issued  by  the  Crown 
dated  the  85th  September,  1847,  erectinff  the  colony  or  settlement 
of  the  Cape  of  Good  Hope  and  its  dependencies,  and  the  Island  of 
St.  Helena,  into  a  bishop's  see  and  diocese,  appointing  the  respon- 
dent Dr.  Gray,  to  be  ordained  and  consecrated  bishop  of  the  see, 
and  commanding  hia  Grace  the  Archbishop  of  Canterbory  to  ordain 
and  consecrate  liim  accordingly.  The  letters>patent  purported  to 
empower  the  bishop  to  perform  all  the  functions  appropriate  to  the 
ofilce  of  a  bishop  within  the  diocese  of  Cape  Town,  and  especially 
to  give  institution  to  benefices  \  to  grant  hcenses  to  officiate  to  Jx 
rectors,  curates,  ministers,  and  chaplahis,  in  aU  churches,  chapels, 
and  places  where  divine  service  should  be  celebrated  according  to 
the  rights  and  liturgy  of  the  Church  of  England;  to  visit  all  rec- 
tors, curates,  ministers,  and  chaplains,  and  priests  and  deacons  in 
holy  orders,  of  the  United  Churoh  of  England  and  Ireland,  and  to 
dte  them  before  him,  or  before  the  oflScers  whom  he  was  authorised 
to  appoint^  and  to  inquire  concerning  their  morals,  as  well  as  their 
behaviour  in  their  several  stations  and  offices.  Power  was  given 
to  the  bishop  to  appoint  archdeacons,  a  vicar-general,  official 
principal,  chaneeQor,  commissaries,  and  other  officers;  and  it  waa 
provided  that  an  appeal  should  be  made  from  sentences  of  the 
subordinate  officers  so  to  be  appointed,  to  the  bishop,  and  from 
sentences  of  the  bishop  to  the  Archbishoo  of  Canterbury.  No 
ecclesiastical  court  was  expressly  constituted  oy  these  letters-patent, 
nor  was  power  given  to  tne  bishop  to  establish  one ;  and  it  was 
declared  that  they  should  not  extend  to  repeal,  vary,  or  alter  the 
provisions  of  any  charter  whereby  ecclesiastical  lurisdiction  had 
been  given  to  any  court  of  jurisdiction  within  the  limits  of  the  said 
diocese. 

The  letters-patent  provided  that  the  Bishop  of  Cape  Town 
should  be  subject  to  the  metropolitan  see  of  Canterbury,  in  the 
same  manner  as  a  bishop  of  any  see  within  the  province  of 
Canterbury,  and  should  take  an  oath  of  due  obedience  to  him  as 
metropolitan ;  and  they  contained  a  clause  that  the  bishop  might, 
by  an  instrument  in  writing  under  his  hand  and  seal,  addressed  to 
the  Archbiriiop  of  Canterbury,  resign  bis  office;  and  after 
acceptance  of  such  resignation  by  the  Archbishop,  the  bishop  waa 
to  cease  to  be  Bishop  of  Cape  Town  to  all  intents  and  purposes. 
Dr.  Gray  having  oeen  duly  consecrated  by  the  Archbishop  of 
Canterbury,  and  taken  the  oath  prescribed,  went  out  to  the  Cape 
to  assume  the  duties  of  his  office,  and  continued  to  discharge  them 
tifl  the  laMer  end  of  the  year  1858.    At  that  time  it  waa  considered 
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bj  the  Qaeen's  GoyernuLent  Uiat  tha  thea  dioceae  of  C«p«  Town 
WAS  too  ozteosiye  for  oim  bishop,  and  that  it  would  be  edviasble 
to  divide  it  and  make  it  into  three  dioceses,  to  be  called  Cape  Town, 
Graham's  Town,  and  NataL  With  a- view  to  this  arrangement,  Dr. 
Qray,  on  the  23rd  Kovember,  1858,  resigned  his  biahoprio  into  the 
handa  of  th»  Archbishop  of  Canterburr,  by  whom  the  resignation 
was  accepted^  and  I>r.  Gray  ceased  to  be  fishop  of  Capa  Town. 

On  the  8th-  Dooembev,  1868,  new  leMers-patent  were  issned,  by 
which  certain  specified  parts  of  the  original  cUocese  of  Cape  Town 
were  erected  into  a  distinct  and  separate  bishop's  sea  and  dioeeae, 
to  be  eallad  thenceforth  the  Bishopric  of  Cape  Town,  and  to  this 
nawly  oonstituted  bishopric  Dr.  Gra^  waa  appointad^  aad  he  was 
also  appointed  metropohtan  bishop  m  the  colony  of  the  Cape  of 
Good  Hope  and  ita  dependencies,  and  the  Island  of  StL  Heleiuw 
The  new  letters-patent  seem  to  have  been  in  other  respeots  in  the 
same  form  with  the  old.  But  previooaly  to  the  issuing  of  these 
letters,  the  Crown  had  granted  a  constitution  to  the  colony  of  the 
Cape ;  representative  inatitntiona  had  bean  ibu»ded»  and  a  colonial 
legislature  established. 

Mr.  Long  was  officiating  in  the  colony  aa  a  miaistepof  the  Chnroh 
of  England  before  any  bishop  waa  appointed  there.  Ha  had  been 
admitted  into  deacon's  orders  for  the  colonies  by  the  Bishop  of 
London  in  1844.  In  the.  year  1846  he  went  to  Cape  Town,  and. 
was  appointed  by  the  then  governor  of  the  colony  to  be  minister 
of  the  English  Episcopal  Church  of  Graaf-Reinet,  his  salary  being 
paid  partty  by  the  governor,  partly  by  the  Society  for  the 
Propagation  of  the  Gospel,  and  partly  by  his  own  congres^tion. 
There  seems  to  have  been  no  endowment  of  any  kind  attacned  to 
this  chureh.  He  had  at  this  time  no  other  authority  for  disohars^of 
Uie  duties  of  a  minister  in  that  church  than  the  holy  orders  which 
he  had  reeeired  from  the  Bishop  of  London  and  the  appointment 
of  the  governor  of  the  colony. 

Soon  after  the  arrival  of  the  Bishop  of  Capetown  in  the  colony 
in  1848,  and  while  the  first  letters  patent  were  in  force,  Mr.  Looff 
was  ordained  priest  by  the  bishop,  according  to  the  form  ana 
manner  of  ordaming  pnests  as  contained  in  the  Book  of  Common 
Prayer;  and,  on  bmng  so  ordained,  he  took  the  usual  oaths  pre- 
s^bed  by  the  laws  and  nssges  in  force  in  England,  and,  amonest 
others,  the  oath  of  canonicafobedlenoe  to  the  bishop,  by  which  he 
engaeed  to  pay  to  him  true  and  canonical  obedience  in  all  thins^ 
lawfm  and  honest.  On  this  occasion  the  bishop  granted,  and  Mr. 
Long  accepted,  a  liceqse  from  the  bishop  to  officiate  unA  have  the 
core  of  souls  over  the  parish  and  district  of  Graaf-Reinet,  the 
bishop  reserving  to  himself  and  successors  full  power  to  revoke 
the  license  whensoever  he  or  they  should  see  just  cause  so  to  do. 

In  the  year  1854,  a  clergyman  of  the  English  Church,  named 
Hoets,  bmlt  and  proposed  to  endow  an  episcopal  church  in  the 
parish  of  Mowbray,  m  the  colony  of  Cape  Town,  and  to  convey  the 
churdk  to  the  bishop,  upon  certain  terms  agreed  upon  between 
them;  and  by  a  notarial  act  in  the  Dutch  form,  dated  the  2lid  June, 
1864,  Mr.  Hoets  transferred  in  full  and  free  property  to  the  bibhop 
and  his  successors  in  perpetuity,  for  ecclesiastical  purposes,  a  piece 
of  land  therein  descriDed,  "  with  the  church  which  the  appearer 
had  lately  erected  thereon,  at  his  own  cost  and  charge,  for  the 
worship  of  Almighty  God  aecordinff  to  the  lltoivy  and  ritual  of 
the  Church  of  England,  situate  In  the  parish  of  Mowbray.'* 

By  a  notarial  instrument  of  the  same  date,  to  which  the  bishop 
and  Mr.  Hoets  were  bothparties,  the  conditions  on  which  the  grant 
was  made  were  stated.  The  first  was,  that  the  diorch  should  with 
all  convenient  speed  be  consecrated*  and  should  be  at  aU  timea 
used  and  enjoyed  by  the  parishioners  of  the  pariah  of  Mowbray 
free  from  any  charge.  Mr.  Hoets  covenanted  with  the  bishop  to 
pay  a  certain  salary  to  the  cleigymaa  or  incumbent  to  ba  appointed 
and  instituted  to  the  spiritual  aiai|rQ  of  the  sud  church  and  pari^ 
in  manner  after  mentioned,  during  the  incun^ncy  of  the  two  first 
incumbents  thereof,  as  and  for  a  provision  andendowmeat  towards 
the  stipend  of  such  two  first  incumbents,  and  a.  mortgage  was 
made  by  Mr.  Hoets  to  the  bishop  of  certain  bonds,  in  order  to  secure 
the  due  payment  of  the  stipeno.  The  bishops  in  consideration  of 
the  premises,  covenanted  with  Mr.  Hoets,  that  he,  the  bishop,  and 
his  successors  would  admit,  institute^  and  appoint  unto  the  said  en>> 
dowment,  and  unto  the  spiritual  charge  aad  care  of  the  said  church 
and  parish  a  clerk,  to  be  presented  and  nominated  by  Mr.  Hoets 
(such  person  being  a  priest  in  holy  orders  of  the  United  Church  of 
England  and  Ireland,  or  of  any  os  the.  col^nitl  fhTrrrhas'  ia.  ooo^ 


mnnion  with  the  said  United  Chiiroh«  and  not  autjeet  to  any 
spiritual  or  .eccleaiaatical  censure  or  other  impa^ment]^  as  the  first 
incumbent  of  the  said  church  and  parish.  Aad  so  in  Uks  munsr 
upon  the  death,  resignation,  or  removal,  for  any  lawful  osue,  o( 
the  first  incumbent,  upon  the  UjEepresentmaat  of  Mr.  Hoets,  to  sdmit 
institute,  and  appoint  a  seoood  iaeambauL 

On  the  Sid  June,  18M^  Mr.  hoaa  aad.aaveealorthapsiWiioBeri 
presented  a  petition  to  the  reqpon&it,  aa  bidioi^  and  ordfenHy  d 
tfao^dlooeaa,  paayinghim  to  eousamnte  the churoh,  and oa  the  <Rh 
June  the  biaho^  oooaecnted  it  aoooidisgly,  and  signed  sb  ia/^tn- 
ment,  under  his  episcopal  seal,  declaring  such  oonaeoialftoD,  tad 
reserving  to  liUnaelf  *  aad  liia  swcccbbow,  nahopa  of  Cape  Town,  aD 
ordinary  and  episoopal  JBriidiokion>  rights,  aad  privilsges.  On 
the  same  day  tiie  bishop  preached  ia  the  pariah  chnroh,  and 
referred  to  the  appellant  as  being  thenceforth  the  parish  priest 
There  ware,  or  were  supposed  to  be,  soma  impedhaeals  to  the 
institution  «Bd  indactioB  d  the  new  ineaoibeat  ia  the  S&gKdk  (bra, 
and  no  such  ceremonies  took  place ;  but  Mr.  Lo^g  entered  ieto 
possesnioa  of  the  beaafiee^  aad  disabaraed  hia  parochisl  dolMs, 
recdviog  from  the  bishop  a  license  to  offioiaite  aaa  have  the  care  of 
souls  within  the  parish  aad  district  of  Homhimy.  Ia  this,  ss  is 
his  former  lioeiwe,  the  bishop  reaenred  power  to  reroke^  it  if  he 
should  see  just  cause,  and  Mr.  Long,  on  theaa  ooeanons,  reaewed 
hia  oath  of  canonical  obedienee  to  the  bishop. 

In  the  year  1866,  the  bishop  waa  of  opiaion  that^  for  tbapanoas 
of  settling  some  soheme  of-  ohuroh  govenuaeat  which  ehosld  be 
bindinff  upon  the  religious  conuannity  of  which  ha  waa  the  heed, 
it  would  DO  desirable  to  oonvena  a  Syaod,  consistiBg  psrtly  of 
clergy  aad  partly  of  laymea,  meniban  of  tha  dmsoh  within  hie 
diocesCb  The  measure  had  been  ia  eontamplntion,  and,  lodeed, 
uader  discussion,  for  several  years  before,  and.  different  opiuooa 
had  been  entertained  both  by  cleigymaa  and  laymen  as  to  its 
Ic^gality  and  its  expediency. 

On  the  16th  November,  186t6,  the  bishop  issued  a  pastoral  letter, 
in  which,  after  stating  the  reasoaa  which  induced  him  to  believe 
that  such  a  measure  was  expedient,  if  not  indeed  necessary,  for  the 
well-being  of  the  chureh  in  the  colony,  and  explaining  the  object! 
which  might,  in  his  opinion,  be  effected  by  meani  of  a  Synod,  the 
bishop  proceeded  to  aedare  of  what  pezBons  the  Syaod  shoold  be 
composed.  These  were  to  b<^— first,  lay  dele«ktes,  to  be  elected  in 
the  different  parishes  by  adults,  being,  or  at  me  time  of  the  ele^ 
tion  dedarine  themselves  to  be,  members  of  the  Church  of  EngUnd, 
and  of  no  other  religious  denomtnatfton.  Secoa^y,  duly  licensed 
clergy,  being  in  priwf  s  orders.  Deacons  weiv  to  be  an&oriBed  to 
attend  and  speak,  but  not  to  vota^  Seme  of  tiM  subjects  to  be 
brought  under  the  consideration  of  the  Synod  were  then  enumertted, 
including  matters  not  eadnslvely  of  eoelesiastioal  ecRnisSBce;  m 
for  insttmce,  the  tenure  and  management  of  ohurdi  property; 
questions  relating  to  the  formation  aad  oonstitaUon  of  psnsbes; 
difficulties  which  had  preaented  themscdvea  with  regard  to  tau- 
riages,  divorcee,  and  ^x>naors;  and,  finally,  the  des]rableneeB»  or 
otherwise,  of  seeking  to  obtsin  the  assistance  of  the  Legislstareto 
carrv  oat  the  objeeta  of  tha  Syaod  Mr.  Long  was  sumnoned  by 
the  bishop  to  attend  tha  Synod,  which  waa  appomted  to  be  held 
at  tha  Cathedral  Church  ia  Cape  Town  oa  the  Slst  Jauusry,  1657, 
aad  he  was  requested  to  affix  a  notice  of  the  inteaited  meeting  oD 
his  church  door,  and  to  take  tha  necessary  steps  for  haldlBg  the 
election  of  a  delegate  for  his  parish.  Mr.  Long  and  Ms  parishioBeis 
were  opposed  to  this  measure.  Hie  parishioners  hela  a  meeting 
on  the  22nd  December,  1866,  at  whieh  they  resolved  that  no  dele- 
gate ahottld  be  elaetad,  aad  Mr.  Long  neither  attended  the  Synod 
biaieelf,  aor  took  any  steps  to  forward  the  election  of  a  delegate. 

Ko  attempt  appears  to  have  been  made  at  this  tlmebytfaebiafaos 
to  enforce  obedience  to  his  summons,  but  the  Synod  was  held,  end 
was  attended,  as  it  appears,  by  many  of  tha  clergy  and  laity,  snd 
variona  reaolotioas  were  passed  by  them,  whi^  were  termed, 
"  Acts  aad  OonstttiitioBs  of  the  ¥trst  Synod,  held  at  Cape  Town  the 
Slst  Januarv,  1867.^  llieee  regulations  provided  that  a  Synod  of 
tha  dergy  should  ba  ooaveaed  by  the  bi^op  once  in  three  y^ 
They  provided  for  the  mode  of  electing  delegates  fi^m  the  difreren^ 

Sarishes,  aad  required  that  on  some  Sunday,  or  other  convenient 
ay,  during  divine  service,  each  minister  should  give  netiee  of  the 
day  and  place  of  meeting  for  soeh  election  in  his  paririi  or  district^ 
and  should  cause  notice  of  the  same  to^be  fastened  to  the  door  of 
tha  ohiwd^  oc  ahapal  of  tha  ]Hriah  or  diaMol.    Tha^kigf^^" 
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kity  were  or^iMuriljr  to  «it  *nd  deUbento  together,  tlie  Makop 
presiding,  and  to  Yota  afr  we  body ;  but  any  member  of  tiia  Synod 
miffbt  demand  a  vote  by  erdece,  m  whicb  oaee  no  reaolotiona  wan 
to  Be  regarded:  an  adopted  hf  theBynodnnlett  oarrted  by  a  mi^orily 
of  both  oidera^  and  eaeented  to  by  Hie  biahop.  Yariooa  ralea  were 
made  with  reepecit  to  the;  foimation  of  paHsbeB^  aad  the  inatitnitiaB 
and  indnotion  of  oleigy;  and  aU  pieabvlere.  and  deaeona  before 
inatitation  ov  induetion,  or  before  reoefnue  a  Itccone  fiom  the 
biahop,  and  aa  a  condition  of  reoc&TiBflr  jniohuiitUntion,  indvetlom 
or  lioaaae^  were  to  tiga  a^  deda^MtloA  &at  they  would  aahecribe  to 
all  the  mlw  and  oonatilntiona  euneted  by  the  Synod  of  the  diooeae 
of  Cmo  Towb»  a  eonflHtocialr  court  waa  appofaitad  lor  the  trial  of 
all  offeneee  against  the  eQcleeiaetioaLlawa  of  tne  diooeae»  and  'rariooa 
proYittonSk  were  introc^need  wilh  reapect  to  the.  mode  in  which  the 
trial  ahoold  bet  c^ndneted; 

The  Synod  bad  been  coHvened  withont  any  eipreas  aanctioaof 
the  Oown,  and  no  attempt  waa  made  to  obtain. t.hB.aBHiiataiififl .  oi  the. 
Legislature  to  oarry  into  effect  ita  objeeta« 

Itt  1£00  the  bishop. eonyeaed  a  second  Synods  to  be  held  on  the 
17th  Jannary,  1861 ;  and  on  the  Set  October,  1««0,  the  bishop 
addressed  a  lettep  to  Mr.  Long,  indoaing  a  oopy  of  a  pastoral  letter 
which  he  had  issned,  and  also  a  copy  of  the  printed  r^golatiooa 
adopted  by  the  Synod  for  the  election  of  depaties.  The  pastoral 
letter  referred  to  the  acta  and  coostitations  of  the  last  Synod,  and 
mentioned  as  one  of  the  subjects  to  which  the  bishop  would  have 
to  call  attention,  the  oonstitnticm  of  the  ecclesiastical  court  Mr. 
liong  was  of  opinion  that  the  conyening  of  this  Synod,  without  the 
authority  either  of  the  Crown  or  the  local  legislature,  was  an  un- 
lawful act  on  the  part  of  the  bishop;  that  tiie  Synod  itself  was 
illegal,  and  its  acts  of  no  yalidity ;  and  he  declined,  therefore,  to 
take  any  stepa  himself  for  caUmg  %  meetiqg  for  the  elecUon  of 
delegates  in  nis  parish,  but  he  funded  over  the  papers  to  the 
churchwardens  and  sidesmen  that  they  nUght  act  as  they  should 
think  proper,  informing  them  at  the  same  time  of  his  own  views 
upon  the  subject.  After  some  correspondence,  Mr.  Long  refused 
to  give  the  notice  required  of  the  intended  election. 

On  the  27th  November,  1860,  he  was  served  with  a  citation 
signed  by  the  registrar  of  the  diocese,  by  wUch  he  waa  cited  to 
appear  liefore  the  bishop  on  Monday,  the  4th  of  February,  1861, 
to  answer  for  having  neglected  and  refused  to  obey  the  commands 
aad  directions  of  the  bishop  to  nve  notice  of  a  meeting  to  be  held 
"  in  terms  of  a  certain  letter  adoressed  and  forwarded  to  you,  and 
dated  the  Ist  October,  1860,  with  the  pastoral  issued  oa  the  same 
day  ai^d  therein  inclosed"  Certain  clergymen,  five  in  number, 
were  named  by  the  bishop  to  be  his  assessors,  but  the  bishop 
offered,  if  Mr^  Long  had  any  personal  oljjection  to  any  of  them«  to 
change  their  names  for  those  of  other  clei^gymen  wno  might  be 
resident  in  the  neighbourhood 

On  the  4th  February,  1861,  Mr.  Long  attended  before  the  bishop 
and  his  assessors,  and  detivered  in  a,  letter  signed,  by.  himself 
stating,  uk  respectifol  terms,  the  gronnds  on  which  he  ehjeeted  to 
give  tLe  required  notice,  and  adding,  that  if  obedience  were  still 
required  to  the  bishop's  conunand  in  thatrespect^  it  was  impossible 
for  him  to  ptkj  it.  Mr.  Ijong's  oonnsel  at  the  same  time  handed  in 
a  protest  signed  by  them,  tmitno  judgment  or  sentenoe  pronounced 
by  the  bishop  as  toe  judgment  or  sentence  of  any  alleged  court  was 
in  any  degree  bindine  on  Mr.  Loiu^,  because  no  lawfol  anthority 
waa  yestod  in  the  bishop  to  hold,  by  himself  or  others,  any  eonrt 
or  courts  competent  to  near  or  determine  any  eaoaes  of  wbSitt  kind 
eoeyer.  The  court  acyoumed,  aa  it  seems^  without  hearii^ 
evidence ;  there  was  no  question  of  £Rci  in  issne.  The  assessors 
afterwards  delivered  iheir  ooinions  in  writing  to  the  bishop,  and 
on  the  8th  February,  1861,  the  bishop  pronounced  a,  aentenoe  aua- 
pending  Mr.  Lon^  from  the  cure  of  soius,  and  the  exercise  of  all 
ministerial  functions. and  offices  for  a  period  of  three  monthsi  aad 
thenceforward  until  he  should  have  expressed  rc^^ret  for  hiapaat 
disobedience,  and  his  willingness  to  render  obedience  for  the  futiira. 
This  sentence  was  intimatea  to  the  dinrchwardena  of  the  pariah, 
and  they  were  re(]uested  to  provide  a  clwgynAn  to  perform  duty 
in  the  church  dunog  Mr.  Long's  suspension.  Mr.  Loiw,  however, 
considered  the  sentence  to  be  anuUity,  and  he  oontinnedtooffioiate 
aa  uaual,  apparentiy  with  the  concurrence,  of  the  chwdiwardenai 

On  the  19th  February,  1861,  he  was  aervod  witii  a  citation  by 
order  of  the.  bishop  to  appear  before  the  biahopon  Wednesday,  the 
^th  Mw9h»  to  a9»wer  for  li^wgiiirikd  ta  Modei 


obedieiMa  to  the  Uahopa,  and  for  ading  in  defianee  of  the  laws  of 
the  dinroh  and  antiionbr  of  the  biahop.  The  cntatkm  radted  tibe 
Wshop'a  order  and  Mr;  Long's  disBagard.  ef  it^  and  veqnised  him  to 
appear  aad*  answer  for  his  Qontenpt,  and  to  hear  and  receive  such 
jnogmeat  aathe  faiahop  might  aae  right  to  proBonnca^  and  as  the 
exigency  of  the  case  might  raqnira  or  authoriaa.  Mt,  Long  da 
oUjM  to  attend  this  anmmons,  and  on  thofttii  March  a  aantence 
waa  prooMnded  by  tha  biahop,  which,  aftes  nsUinff  the  variona 
effimoee  againat  Ua  anthoritg^,  o^whieh  he^oonddana  M&  Long  to 
htt^o  been  g«iby»  oonohided  m.  theae  terma:-^ 

'*  L  therefore,  Robert,  by  Divine'  pemrfsaf en,  Biahop  ei  Cape 
Town,  dov  for  these  repeated  acta  of  dSaobedienee  and  ooniempt, 
wlthtew  the  Uoanae  of  tiie  Bey.  WilUaan  Long,  and  do  deprira 
him  of  his  chai^  and  onre  of  sonla  in  the  paviah  or  parochial 
disferkt  of  Mowbray,  and  of  aU  amoknmnta  heloiijriaiff  to  the  aame. 
And  I  do,  moreover,  hereby  admoniah  the  said  wiffiara  Ixmg  not 
to  offioiate.  again  in  tha  said  ohnrdr  or  panah,  and  warn  him,  that 
If  be  flhonld  do  so  after  thia  his  dflpdviatiDB,  he  will  render  himaeSf 
atfll  forthar  Uable  to  the  oensnres,o£tiia  draidi. 

<'R.CanTk>W3r» 

"Oathedral  Yeatiy,  Mardi  ^  IMtT 

Kbtice  waa  given  of  the  sentence  on  the  same  day  to  Mr.  Long, 
and  to  the  chnrchwardens  of  Mowbray,  who  were  required  to  con- 
form to  it;  and  a  gentleman  of  the  name  of  Hughes  was  appointed' 
by  tlM  bishop  to  oflldato  in  the  church  tiH  a  new  minister  was 
appointed,  ana  to  receive  one-half  of  the  income. 

On  the  7tfa  March,  Mc  Long  and  the  churchwardens  I4}plled  to 
the  Supreme  Court  of  the  Colony  of  the  Cape  of  Good  Hope  for  an 
interdict  to  restrain  the  bishop  and  Mr.  Hughes  from  interfering 
with  him  in  the  performance  of  his  lawfol  duties  as  incumbent  of 
the  parish  of  Mowbray,  and  from  disturbing  him  in  the  enjoyment 
of  ms  lawfol  emoluments  as  such  incumbent.  Some  forther  pro- 
ceedings took  place  in  tliis  matter,,  but  the  plaintlffii  were  reqmred 
to  file  a  declaration  in  regular  form,  for  the  purpose  of  trying  the 
important  questions  in  difference. 

A  suit  was  accordingly  instituted.  It  was  a  proceeding  of  course, 
in  the  forms  of  the  Komaa>Dutch  law ;  a  claim  in  convention  by 
the  oriffinal  pldntiff,  and  a  defence  and  claim  in  reconvention  by 
the  defendant;  so  that,  in  fact,  both  parties  were  pldntiffe,  and 
both  defendants.  The  daim  of  Mr.  Long,  after  stating  the  several 
matters  of  fact  on  which  he  relied,  insisted  that  he  was  sggrieved 
by  the  proceedings  of  the  bishop,  and  prayea  the  protection  of  the 
Court,  and  also  a  declaration  of  the  law  by  the  Court,  in  con- 
formity with  his  views  on  the  several  points  in  dispute ;  and,  lastly, 
that  he  was  entitled  of  right,  and  without  any  license  other 
than  his  before-mentioned  letters  of  order,  and  tne  presentation 
he  had  already  recdved  from  Mr.  Hoets,  and  the  ai^roval  of  such 
presentation  publldv  made  Imown  by  the  defendant  In  June,  1864, 
to  exercise  all  the  lawful  functions  of  minister  and  incumbent  of 
St.  Pfeter*s  Church*  Mowbray. 

The  bishop  filed  an  answer  and  plea  In  reconvention,  by  which, 
as  defendant,  he  pleaded  the  letters-patent  of  1847  and  1868,  tiia 
license  granted  by  him,  and  accepted  by  Mr.  Lone,  as  officiating 
minister,  both  of  Araaff-Eeinet  and  Mowbray ;  he  alleged,  that  uatu 
authorised  so  to  do  by  the  Synod,  and  untQ  the  formation  of  rec- 
tories by  tfie  same  authority  as  alter  mentioned,  and  until  certain 
rulea  in  that  behalf  had  l)een  framed,  he  could  not  give,  nor  had  he 
in  any  previoaa  instance  given,  inatitation  to  cure  of  souls,  or  in- 
duction to  benefices,  in  any  other  way  tiban  by  licenses  similar  to 
that  granted  to  the  plaftntim  He  insisted  that  he  dted  the  plaintiff 
in  aocordanoe  with  the  rules  of  the  Synod,  and  in  exerdse  of  the 
authority  belonfl;ing  to  hhn  as  bishop,  conveyed  to  him  by  the 
letters-patent;  that  the  sentenoes  were  judgmenta  or  sentences 
eedeaiBstleal  or  apiritaal  so  issued  under  the  power  and  authority 
conveyed  to  him  by  the  letteca-patent,  or  otherwise  of  right  belong- 
ing to  him  as  bhAop  of  the  dauroh  of  which  the  plaintilF  was  a 
pnaet:  and' that  the  plaibtfff  was,  in  oonaequence  thereof,  removed 
for  lawftQ  cause  firom  tiie  ehureh  of  Mowbray ;  and  he  maintained, 
in  ooncludon,  that  the  Conrt  waa  not  entitled  to  examine  tiie 
sentenco;  but  tliat,  if  it  were  examined,  it  ought  to  be  affirmed. 
This  was  his  defbnce.    In  reoonvention  he  prayed,  by  his  second 

E'   ^  that  it  might  be  adjudged  that  the  letters-patent  of  the  25th 
tember,  1847,  and  of  the  8th  December,  1868,  are  valid  in  law: 
that  tiiey  confer  the  rights  and  powers  claimed  thereunder, 
aad  that  ooaUtiaatieal  jmrismetioB  may  therd>y  be  lawfully  exer- 
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taeed  by  him.  By  his  last  plea  he  prayed,  that  the  iaid  plaintiff  in 
convention,  and  the  defendant  in  reconvention,  might  be  restrained 
by  interdict,  so  long  as  the  sentence  of  deprivation  shoold  continue 
and  remain  in  force,  from  occupying,  or  attempting  to  occupy,  the 
church  of  St  Peter's,  Mowbray,  or  otherwise  intenering  witn  the 
duties  of  the  minister  of  the  said  church. 

On  the  15th  February,  1862,  the  Court  gave  judgment  against 
the  plaintiff  in  convention,  and  for  the  plaintiff  in  reeonveotion, 
except  as  to  his  second  plea  in  reconvention,  and  adjudged  each 
party  to  pay  his  own  costs.  This  was,  in  efiisot^  a  dedaion,  on  all 
material  points,  in  favour  of  the  bishop. 

8ir  Hwfh  OnVfu,  Q.  O.,  Trmter§  TIewM,  and  F.  JT.  WkUs,  for  the 
appellant,  contended,  that  it  was  not  lawfol  for  any  ministera  and 
lay  persons  to  assemble  themselves  together  within  the  diocese  of 
Gape  Town,  and  make  rules,  orders,  and  constitutions,  in  causes 
eodesiasUcal,  without  the  Queen's  authority :  that  the  acts  and 
constitnUons  of  the  assembly  or  Synod  held  at  Gape  Town  on  the 
21  St  January,  1867,  were  not  binding  propria  vw&re,  upon  the 
clergy  or  luty  of  the  Church  of  Sn^nd  uk  the  mocese  of  Cape 
Town,  and  more  especially  not  upon  me  appellant  and  others,  who 
in  no  way  took  part  in,  but  dissented  from,  and  protested  agunst, 
the  assembling  of  such  Synod,  and  the  proceedugs  thereof:  that 
it  was  ulfyra  virm  for  the  reepondent,  as  ordinary,  to  require  the 
appellant  to  ^ve  effect  to  the  said  acts  and  constitutions,  in  regard 
to  giving  notice  touching  the  election  of  lay  delegates  to  a  S^od : 
that  the  alleged  refusal  or  neglect  of  the  i4>peUant  to  give  e&ct  to 
the  said  acts  and  constitutions  was  not  an  offence  ag&st  tiie  laws 
ecdeeiastical,  by  reason  whereof  he  might  be  lawftdfy  suspended  or 
deprived;  that  neither  by  virtue  of  the  letters-patent  g^ranted  to 
the  respondent,  nor  by  virtue  of  any  law,  canon,  or  constitution 
ecclesiastical,  was  the  respond&t,  as  bishop  or  otherwise,  lawfully 
empowered  to  hold  the  said  courts,  and  to  pass  the  said  sentences 
of  suspension  and  deprivation  upon  the  appellant:  that  if  the 
respondent  were  empowered  by  any  law,  canon,  or  constitution 
ecclesiastical,  to  hold  a  court,  and  to  bring  the  appellant  to  trial 
before  It,  yet  that  the  proceedings  of  the  courts  actually  held  by 
him  were  void  in  law,  Inasmuch  as  they  were  not  conducted  acoora- 
ing  to  the  laws  ecclesiastical :  that  such  courts  are  not  constituted, 
nor  the  proceedings  in  such  courts  conducted,  acoordhig  to  the  rules 
prescribed  by  the  acts  and  constitutions  of  the  Synod  of  Gape  Town, 
of  the  2l8t  January,  1867,  if  such  rules  have  any  binding  force 
or  validity  within  th^diocese  of  Cape  Town :  that  neither  by  his 
receiving  the  respondent's  license  on  becoming  incumbent  of  St. 
Peter's,  nor  by  his  previously  receiving  letters  of  orders  as  a  priest 
from  the  respondent,  or  otherwise,  did  the  appellant  assent  to,  or 
enter  into  any  contract  to  submit  to,  the  jurisdiction  claimed  and 
exercised  over  him  by  the  respondents  They  cited  1  Bl.  Com. 
279;  Burn's  EccL  Law,  tits.  "Ordinary,"  "Council;"  Canons 
(1603),  12,  14,  37,40,  101;  Cours  dn  Droit  Canon  (Andre),  tit 
"  Ev^ue ;"  8  Grotius,  260,  ed,  London  (1679) ;  Hericourt's  Eocl 
Law  of  France,  32;  14  Rymer's  Foedera,  717;  Ordinances  of  the 
United  Church  of  Great  Britiun  and  Ireland;  Ayliffe's  Paregon, 
433 ;  I  Stlllingfleet's  EccL  Law,  12;  Godolph.  Rep.  ch.  IS,  sec.  6 ; 
Hale's  History  of  the  Common  Law,  80 ;  stats.  26  Hen.  8,  ch.  19 ; 
81  Hen.  8,  ch.  9;  18  EUx.  ch.  12;  1  Will.  8,  ch.  8;  8  A  4  Vict  ch. 
86;  Ths  BUhopof  8i,  David'9  ecwe (1  Ld.  Baym.  447)-;  and  Tht 
Dean  of  York'9  <»m  (2  Q.  B.  1). 

The  aolieUoT'OmBTol  (Sir  IL  Pahntr,  Q.  C.)  and  BulUar,  for  the 
respondent,  contended  that  the  bishop  in  the  see  of  Cape  Town 
possessed  episcopal  authority  and  jurisdiction,  with  episcopal 
powers  over  his  clergy  in  matters  of  ecclesiastical  discipline :  that 
the  appellant  submitted  himself  to  the  authority  and  jurisdiction 
of  the  bishop ;  and  consented,  so  for  as  any  consent  on  his  part 
might  be  necessary,  to  be  subject  to  the  exercise  by  him  of  his 
episcopal  powers:  that  the  exercise  by  the  respondent  of  his  epis- 
copal authority  and  powers  had  not  been  unreasonable  or  impropsr ; 
ana  the  propriety  m  their  exercise  could  be  properly  detenmned 
only  on  appeal  to  the  Archbishop  of  Canterbury:  that  tne 
contumacy  of  the  appellant  in  continuing  to  officiate  after  suspen- 
sion, without  appealing  to  a  higher  tribunal,  and  in  refusing  to 
appear  at  the  respondent's  citation,  rendered  it  impossible  for  the 
respondent  to  take  any  other  course  in  the  final  proceeding  before 
him  than  that  of  deprivation.  They  cited  First  Epistle  to 
Timothy,  ch.  6,  ver,  19 ;  Apostolican  Canons,  81 ;  1  Van  Espens, 
188;  8  Godolph.  Sep.  22    Hooker,  book  7;  Co.  lit  96,%  tit 


"Ordinary;"  The  Ordination  Service;  Articles  of  Religion,  S3, 
86;  Twiss's  Apostolical  Letters;  Oaydr^9  eate  (6  Rep.  16);  Thi 
Attommf-OmmU  r.  Weitk  (4  Hare,  672);  7%«  Atlomey-Omerd  t. 
Murdoch  (7  Hare,  446 ;)  Dr.  Wairrm*9  eaae  (Grindrod's  Oompen* 
dium);  PAOipt  v.  Bury  (2  T.  R.  846);  Drntgrn  v.  Biim  (29  Bear. 
288);  Colonial  Act,  1860;  PooUy,  The  Biihop  of  l4miim{\i}iwK 
P.  C.  262);  BMi  v.  Wood  (S  Salk.  606);  Price  v.  /Votf  (Bonb. 
278);  Oodolphin,  15;  Lyndwood's  De  Appellationibiis;  JMAtm 
V.  Croft  (2  Str.  1066 ;)  Qlbson  on  Synods,  16;  Reformatio  Legam, 
109;   Kennett's  EooL  Synods,  199,  901;   Gaidwell's  Synodofia; 

The  Dean,  of  Jereey  ▼.   The  Rector  of (8  Moa  P.  a  »9); 

Wileon  v.  McMM  (8  Phillim.  67) ;  Van  der  linden,  book  8,  part  1, 
S.9;  Bzp«KrUMoABmandHmni(\  EL4kBL609);  Hoffauaonthe 
Laws  of  ttie  Church  of  the  United  States,  89, 474 ;  Been  and  Owr'i 
eaee  (Godb.  482);  JSeff.  v.  Jiillie  (10  €9.  A  Fin.  689);  Oibaon's 
Codex,  18;  1  Vetus  et  Nova  BccksiM  Disdplina,  476,  c  74; 
Snares  de  Legibus,  216,  c.  4;  ffiUekuu  v.  DengUae  and  Amtktr  (I 
Hagg.  Consitw  170);  Whately  on  the  Book  of  Common  Prayer; 
Sh^ontheRubrick;  and  stats.  1  Elis.  c  2,  a.  8;  14Gsr.2,&6; 
26  Geo.  8,  c.  84  :  and  1  Vict,  c  46. 

Lord  EiNGSDOWir  delivered  the  judgment  of  their  Lorddiipa.— 
In  the  argument  at  our  bar,  many  questions  of  great  noveltv  and 
importance  were  rdsed  and  discussed  with  remarkable  aDilitj. 
Some  of  them  were  considered,  and  very  justly,  by  the  ooonsel  as 
seriously  affecting  the  well-being  <^  members  of  the  Chueh  of 
England  in  the  colonies  and  other  dependencies  of  the  Crown.  We 
propose  to  deal  with  these  questions  only  so  &r  a^  may  be  neoeesarj 
for  the  purpose  of  the  present  decision,  and  to  abstain,  ea  far  u 
possible,  fi^m  saying  anything  which  may  prejn^ce  cases  that 
may  hereafter  arise. 

It  is  advisable,  ^n  order  to  make  the  reasons  of  our  judgment 
intelligible,  to  state  In  some  detail  the  facts  as  they  appear  opoa 
the  record.  [His  Lordship  then  stated  the  facts  of  the  case,  and 
proi^HBded]  >- The  first  question  which  we  have  to  consider  is,  what 
authority  did  the  bishop  possess  under  and  by  virtue  of  h\B  letters- 
patent  at  the  time  when  these  sentences  were  pronounced  ?  The 
judges  below  have  been  unanimous  in  tlieir  opinion — ^first,  that  all 
lurisdiction  given  to  the  bishop  by  the  letters-patent  of  1847  ceased 
by  the  surrender  of  the  bishopric  in  1868,  and  the  issue  of  the  new 
letters-patent ;  and,  secondly,  that  the  letters^iatent  of  1868,  being 
issued  after  a  constitutional  government  had  been  established  in  the 
Cape  of  Good  Ho^,  were  ineflectnal  to  create  any  jurisdiction, 
ecclesiastical  or  civil,  within  the  colony,  even  if  it  were  the  intention 
of  the  letters-patent  to  create  such  jurisdiction,  whidi  they  thinl 
doubtfuL    In  these  conclusions  we  agree. 

Dr.  Gray  had  been  duly  appointed  and  consecrated  a  bishop  of 
the  'Anglican  Church  in  1847,  and  such  he  remained  after  the  r^r 
nation  of  his  see;  but  by  such  resiCTation  he  surrendered  aH 
territorial  jurisdiction  and  power  of  proceeding  iudicially  ta 
inviftM,  so  Mr  as  such  authority  depended  upon  the  letters-patent 
of  1847.  These  points  have  not  only  been  decided  by  the  Coort 
below,  but  have  been  embodied  in  their  judgment,  by  which  they 
have  expressly  rejected  the  second  chum  alM)ve  stated  of  the  lora 
bishop.  But  a  majority  of  judges  below  has  held  that  the  defect  of 
coercive  jurisdiction  under  the  letters-patent  has  been  supplied  by 
the  voluntary  submission  of  Mr.  Long,  and  that  he  is  on  that  prin- 
ciple bound  by  the  decision  of  the  Bishop.  This  ix>int  we  nare 
next  to  consider. 

The  Church  of  Enf;^land,  In  places  where  there  is  no  church 
established  by  law,  is  m  the  same  situation  with  any  other  religions 
body,  in  no  better  but  in  no  worse  position;  and  tne  members  may 
adopt,  as  the  members  of  any  other  communion  may  adopt,  roles 
for  enforcing  discipline  withm  their  body  which  will  be  binding 
on  those  who  expressly  or  by  implication  have  assented  to  them. 

It  may  be  farther  udd  down,  that  where  any  religious  or  other 
lawfol  association  has  not  only  agreed  on  the  terms  ox  its  union,  bat 
has  also  constituted  a  tribunal  to  determine  whether  the  rules  of 
the  association  have  been  violated  by  any  of  its  members  or  not, 
and  what  shall  be  the  consequence  of  such  violation,  then  the 
decision  of  such  tribunal  wUl  be  binding  when  it  has  acted  within 
the  scope  of  its  authority,  has  observed  such  forms  as  the  rules 
require,  if  any  forms  be  prescribed,  and,  if  not,  has  proceeded  in  a 
manner  consonant  with  the  principles  of  justice. 

In  such  cases  the  tribunails  so  constituted  are  not  in  any  sense 
courts;  they  deriva  no  authority  firom  the  Crown;  they  have  no 
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power  of  their  own  to  enforce  their  sentences ;  they  must  apply  for 
that  purpose  to  the  oonrts  established  by  law,  and  such  courts  will 
give  effect  to  their  decisions  as  they  give  effect  to  the  decisions  of 
arbitrators,  whose  jurisdiction  rests  entirely  upon  the  agreement 
of  the  parties. 

These  are  the  principles  upon  which  the  courts  in  this  country 
haye  always  acted  in  the  disputes  which  hare  arisen  between 
members  of  the  same  religions  body  not  being  members  of  the 
Ohurch  of  England.  They  were  laid  down  most  distinctly,  and 
acted  upon,  br  Sir  L.  Shadwell,  V.  C,  and  Lord  Lyndhurst,  in  the 
case  of  Dr,  Wcanrtn^  so  much  relied  on  at  the  bar,  and  the  report 
of  which,  in  Mr.  Grindrod's  book,  seems  to  bear  eyery  nuurk  of 
accuracy. 

To  these  principles,  which  are  founded  on  good  sense  and  justice, 
and  established  by  the  highest  authority,  we  desire  strictly  to 
adhere,  and  we  proceed  to  consider  how  Ux  the  facts  of  this  case 
bring  Mr.  Long  within  their  operation. 

To  what  extent,  then,  did  Mr.  Long,  by  the  acts  to  which  we 
haye  referred,  subject  himself  to  the  authority  of  the  bishop  in 
temporal  matters?  With  the  bishop's  auUiorityln  spiritual  affairs, 
or  Mr.  Long's  obligations  in  faro  congcientui,  we  haye  not  to  deal. 

We  think  that  Uie  acts  of  Mr.  Long  must  be  construed  with 
reference  to  the  position  in  which  he  stood,  a8*a  clergyman  of  the 
Church  of  EngUmd,  towards  a  lawfully  appointed  bishop  of  that 
church,  and  to  the  authority  known  to  oelongto  that  office  in 
Englahd ;  and  we  are  of  opinion,  that  by  taking  the  oath  of  canoni- 
cal obedience  to  his  lordahip,  and  accepting  from  him  a  license  to 
officiate,  and  haye  the  cure  of  souls,  within  Uie  parish  of  Mowbray, 
subject  to  reyocation  for  just  cause,  and  by  accepting  the  appoint- 
ment to  the  Hying  of  Mowbray  under  a  deea  which  expressly 
contemplated,  as  one  means  of  avoidance,  the  removal  of  the  incum- 
bent for  any  lawful  cause,  Mr.  Long  did  voluntary  submit  himself 
to  the  authority  of  the  bishop  to  such  an  extent  as  to  enable  the 
bishop  to  deprive  him  of  his  benefice  for  any  lawful  cause ;  that 
is,  for  such  cause  as  (having  regard  to  any  diJrorenoes  which  may 
arise  from  the  circumstances  of  the  colony)  would  authorise  the 
deprivation  of  a  dersyman  by  his  bishop  m  England.  We 'adopt 
the  language  of  one  of  the  judges  of  the  court  below,  tiiat,  "  for  the 
purpose  of  the  contract  between  the  plaintiff  and  the  defendant,  we 
are  to  take  them  as  having  contracted  that  the  laws  of  the  Church 
of  England  shall,  though  only  as  &r  as  applicable  here,  govern 
both." 

Is,  then,  Mr.  long  shewn  to  have  been  guilty  of  any  offences 
which,  by  the  laws  of  the  Chureh  of  England,  would  nave  war- 
rented  his  suspension  and  subsequent  deprivation?  This  depends 
mainly  on  the  point,  whether  Mr.  Long  was  justified  in  reluslng  to 
take  toe  steps  which  the  bishop  required  him  to  take.  In  order  to 

grocure  the  election  of  a  delegate  for  the  pariah  of  Mowbray  to  the 
ynod  convened  for  the  17th  January,  1861. 

In  what  manner  and  by  what  acts  did  he  contract  this  obliga- 
tion ?  The  letters-patent  may  be  laid  out  of  the  case ;  for  if  uie 
bishop's  whole  contention  in  respect  of  them  be  conceded,  they 
conferred  on  him  no  power  of  convening  a  meeting  of  cler^  and 
laity,  to  be  elected  in  a  certeln  manner  prescribed  by  him,  lor  the 
purpose  of  making  laws  binding  upon  chnrchmeu. 

A  yery  elaborate  ailment  was  entered  into  at  our  bar,  in  order 
to  shew  that  Diocesan  Synods  may  be  lawfully  held  in  England 
without  the  license  of  the  Crown,  and  that  the  stetute  with  respect 
to  Proyincial  Synods  does  not  extend  to  the  colonies.  It  is  not 
necessary  to  enter  into  the  learning  on  this  subject.  It  is  admitted 
that  Diocesan  Synods  whether  lawful  or  not,  umeas  with  the  license 
of  the  Crown,  nave  not  been  In  use  in  England  for  above  two 
centuries ;  and  Mr.  Long,  in  recognising  the  authority  of  the  bishop, 
cannou  be  held  to  have  acknowledged  a  right  on  his  part  to  convene 
one,  and  to  require  his  clergy  to  attend  to  it.  But  it  is  a  misteke 
to  treat  the  assembly  convened  by  the  bishop  as  a  Synod  at  alL 
It  was  a  meeting  of  ccrtein  persons,  both  clergy  andilaity,  either 
selected  by  the  bishop,  or  to  be  elected  by  such  persons  and  in 
such  manner  as  he  had  prescribed, 'and  it  was  a  meeting  convened, 
not  for  the  purpose  of  teking  counsel  and  advising  together  what 
might  be  best  for  the  general  good  of  the  society,  but  for  the 
purpose  of  agreeing  upon  certein  rules,  and  esteblishin^,  in  fact, 
certain  laws,  by  which  all  members  of  the  Church  of  £agland  in 
the  colony,  whether  they  assented  to  them  or  not,  should  be  bound. 


Accordingly  the  Synod,  which  actually  did  meet,  passed  various 
acts  and  constitutions  purporting,  without  the  consent  either  of  the 
Crown  or  of  the  colonial  le^slature,  to  bind  persons  not  in  any 
manner  subject  to  its  control,  and  to  esteblish  courts  of  justice  for 
some  temporal  as  well  as  spiritual  matters ;  and,  in  fact,  the  Synod 
assumed  powers  which  only  the  Legislature  could  possess.  There 
can  be  no  doubt  that  such  acts  were  illegal. 

Now,  Mr.  Long  was  required  to  give  effect,  as  far  as  he  could,  to 
the  constitution  of  this  body,  and  to  take  steps,  ordered  by  that 
body,  for  convening  one  of  a  similar  nature.  He  was  furnished 
with  a  copy  of  the  acts  and  constitution  of  the  last  Synod,  and  he 
was  requested  to  attend  carefully  to  the  inclosed  printed  rela- 
tions with  regard  to  the  election  of  delegates.  He  clearly,  there- 
fore, was  required  to  do  more  than  ^ve  notice  of  a  meeting,  and  he 
could  not  give  the  notice  at  all  without  himself  fixing  the  time 
and  place  at  which  the  meeting  was  to  be  held.  He  was  required 
to  do  various  acte  of  a  formal  character,  for  the  purpose  of  calling 
into  existence  a  body  which  he  had  always  refused  to  recognise, 
and  which  he  was  not  bound  by  any  law  or  duty  to  acknowledge. 

The  oath  of  canonical  obedience  does  not  mean  that  the  clei^. 
man  wUl  obey  all  the  commands  of  the  bishop  agunst  which  there 
is  no  law,  but  he  wUI  obey  all  such  commands  as  the  bishop  by  law 
is  authorized  to  impose ;  and  even  if  the  meaning  of  the  rubric 
referred  to  by  the  bishop  in  his  case  were  sucl)  as  he  contends  for 
— ^which  we  think  that  it  is  not — ^it  would  not  apply  to  the  present 
case,  in  which  more  was  required  from  Mr.  Long  than  merely  to 
publish  a  notice. 

We  are,  therefore,  of  opinion  that  the  order  of  suspension  issued 
by  the  bishop  was  one  which  was  not  justified  by  the  conduct  of 
Mr.  Long,  and  that  the  subsequent  sentence  of  deprivation  founded 
upon  his  disobedience  to  the  order  of  suspension  must  fall  with  it. 

It  was  strongly  pressed,  both  before  us  and  In  the  court  below* 
that  supposing  these  sentences  to  be  erroneous,  Mr.  Lonf  had  no 
remedy  against  tiiem  except  by  appeal  to  the  ArchDishop  of 
Canterbury  under  the  provisions  of  the  letters-patent.  What 
authority  his  Qrace  might  possess  under  the  letters-patent,  or 
otherwise,  to  entertein  such  an  appeal  if  it  had  been  presented, 
it  is  unnecessary,  and  we  think  mexpedient,  to  discuss.  It  is 
sufficient  to  say  no  such  appeal  has  been  presented,  and  that  the 
suit  in  which  this  appeal  is  brought  respects  a  temporal  rieht,  in 
which  the  appellant  alleges  that  he  has  been  injured.  It  caUs  for  a 
decision  as  to  the  right  of  property,  and  involves  the  question 
whether  Mr.  Long  has  ceased  by  law  to  be  what  in  England  Is 
termed  eettui  we  trtui  Ot  funds  of  which  the  bishop  is  trustee. 
Whatever  else  Mr.  Lonr  may  by  his  conduct  have  done,  we  cannot 
hold  that  he  has  precluded  hunaelf  from  exercising  the  power 
which,  under  similar  cireumstances^he  would  have  possessed  in 
Enii^aad,  of  resorting  to  a  civil  oourt  for  tiie  restitution  of  civil 
righto,  and  of  thereby  giving  to  such  courto  jurisdiction  to  determ- 
ine questiona  of  an  ecclesiastical  character  essential  to  their 
dednon.  Indeed,  in  this  case  the  appellant  and  the  respondent 
have  alike  found  it  necessary  to  caU  upon  the  oivil  court  to 
determine  the  right  of  possession  of  the  church  of  Mowbray. 

We  think  that  even  if  Mr.  Long  might  have  appealed  to  the 
archbishop,  he  waa  not  bound  to  do  so;  that  he  was  at  liberty  to 
resort  to  the  Supreme  Court;  and  that  the  judges  of  that  Ck>urt 
were  justified  in  examining,  and,  indeed,  under  the  obligation  of 
examining,  the  whole  matter  submitted  to  them.  We,  <»  course, 
are  in  1^  same  situation ;  and  after  the  most  anxious  consideration 
have  come  to  the  coaclusion  that  the  sentonoe  complained  of 
cannot  be  supported ;  and,  therefore,  we  must  humbly  advise  her 
Majesty  to  reverse  it,  and  to  declare  that  Mr.  Long  nas  not  been 
lawfully  removed  from  the  church  of  Mowbray,  but  remains  minis- 
ter of  such  ohurch,  and  entitied  to  the  emolumento  belonging  to  it 

Being  of  this  opinion,  we  are  relieved  from  the  necessity  <^ 
considering,  as  a  ground  of  our  decision,  whether  the  course 
adopted  by  the  right  reverend  respondent  in  the  proceedings 
against  Mr.  Long  was,  in  respecte,  proper,  and  whether  the  proceed- 
ings themselves,  if  the  bishop  be  re^rded  as  acting,  and  entitled 
to  act,  with  the  authority  of  a  visitor  sitting  in  foro  domatieo, 
were  conducted  with  that  attention  to  the  rules  of  substantial  jus- 
tice and  that  strict  impartiality  which  are  necessary  to  be  observed 
by  all  tribunals,  however  little  fettered  by  forms.  Much  argument 
was  addressed  to  us  at  the  bar  in  this  part  of  the  case,  and  it  would 
not  be  proper  to  pass  it  altogether  without  notice;  and  first,  with 
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tespect  to  the  stiapenslon,  ftnd  the  coostltntion  of  the  tribunal  for 
the  trial  of  Mr.  Long  on  the  first  charge  against  him. 

It  cannot  be  held  that  all  the  provisions  which  would  have  been 
applicable  to  such  a  case  under  the  Church  Discipliue  A.ct  in 
England  were  necessary  to  be  observed  in  the  colony.  This  was 
Impossible,  but  care  should  have  been  taken  to  secure,  as  far  as 
possible,  the  impartiality  and  knowledge  of  a  judicial  tribunal. 
Here  the  bishop  was  not  merely  in  form,  biit  substantially,  the 
prosecutor,  and  a  prosecutor  whose  fleelings,  from  motives  of  public 
duty,  as  well  as  from  the  heat  necessarily  generated  in  the  purest 
minds  by  a  long  and  eager  controversy,  were  deeply  interested  in 
the  question.  It  was,  J[>erhaps,  necessary  that  he  should  preside 
OS  the  Judge  before  whom  the  cause  Was  heard,  and  by  Whom  the 
cause  was  heard,  and  by  whom  the  sentence  was  pronounced ;  but 
be  should  have  procured,  as  a  bishop  in  England  under  such  cir- 
cumstances would  have  done,  the  advice  and  assistance,  as  aeaess- 
Bors,  of  men  of  legal  knowledge  and  habits,  unconnected  with  the 
matter  in  dispute,  and  have  left  it  to  them  to  frame  the  decision 
which  he  would  afterwards  pronounce.  But  instead  of  adopting 
this  course,  he  selected  as  assistants  three  gentlemen,  all  clergy- 
men sharing  his  own  opinions  on  the  subject  of  controversy,  and 
all  themselves  members  of  that  Synod  which  Mr.  Long  was  accused 
of  treating  as  illegal. 

Mr.  Long  was  ci£ed  for  refusiiiK  to  n^ve  the  reouired  notice,  but 
ihe  sentence  was  not  grounded  entirely  on  tnia  charge.  The 
protest  which  he  had  g^ven  in  by  his  counsel  against  the  proceed- 
tngs  was  treated  aa  a  ywj  grave  offence.  The  oldiop,  in  speaHng 
of  it,  says — "  To  pot  in  such  a  document  is  virtually  to  reject 
apiaoopacy  and  the  church,  and  to  step  on  the  very  confines  of 
jBchiam^  if  not  to  have  overstepped  the  line."  Mr.  Long's  conduct 
at  a  private  meeting  with  the  bishcm  is  discussed,  as  to  which  there 
is  g^at  doubt  what  reallv  took  place,  and  no  r^;ular  evidehce 
appears  to  have  been  proauoed,  or  was,  in  fkot,  admissible,  for  it 
was  not  to  the  point  in  (jnes'tion ;  and  fiH>m  the  language  of  the 
bishop  in  delivering  his  judgment  it  may  be  inferred,  that  the 
■entence  against  Mr.  Long  was  not  founded  entirely  on  the  only 
charge  which  he  had  been  summoned  to  meet. 

The  prooeediaga  which  led  to  the  aubaaqnont  deprivation  are 
<^>en  to  no  less  o^ection  than  thoaa  wbioh  reanlted  ia  the  anspen- 
aion.  The  bishop  had  declared  befoM  the  first  Synod  that  there 
ware  no  rules  of  proceedings  for  trying  eodesiaatieal  offences,  and 
one  of  the  oinecta  of  the  Synod  was  to  aopply  the  deficiency. 
Tlte  Synod  had  eBtablished  a  eonaiatorial  court  and  certain  regula- 
tions, by  which  the  trials  of  ^slargjrmea  and  of  lawmen  before  amxh. 
court  should  be  guided. 

These  regulations  had,  Mnongat  other  thinn,  pToTided,  that  no 
aentenee  of  ^eprivatiiNk  idiould  m  pnmoanoed  hy  any  person  whs^ 
ever,  but  only  by  the  bishop,  vHth  ^e  aemwtanee  of  the  ehnnoellor 
of  the  diooeee,  or,  in  caae  thars  be  no  audi  ottceir,  aoow  Imd 
adviser  whom  he  m«y  see  fit  to  appoint  The  bi^op  insisted  that 
Mr.  Long  was  bound  hv  the  rales  eeUsbiiahed  by  thia  Synod,  and 
must,  therefore,  it  should  seem,  have  oonaidered  hmiself  txiand  by 
them ;  and  yet,  without  any  regard  to  these  ralea,  without  calling 
in  the  assiatanee  of  any  legu  adviser  whatever,  without  any 
analogy  to  the  oovrse  of  proceedinga  in  England  by  which  the 
judgment  of  impartial  persons  acquainted  witik  the  law  ia  aecored, 
ths  Disbop  pronounces  aentenee  or  deprivation.  On  tibiia  oooaaion, 
as  on  the  former,  the  eentenoe  aeema  to  have  been  fonaded  on  what 
are  termed  repeated  acta  of  diaobedianoe  and  contempt  by  Mr.  Long, 
instead  of  on  the  eingla  charge  which  he  was  called  upon  by  the 
citation  to  meet 

We  cannot  sav,  therefore,  that  the  Proceedings  in  thia  case  have 
been  conducted  in  a  proT>er  manner,  tnough  our  judgment  rests  on 
the  otiier  grounds  alreaoy  stated. 

We  have  been  much  embarrassed  by  the  question,  how  we  ought 
to  deal  with  the  costs  in  this  case.  We  do  not  doubt  that  Ihe 
bishop  has  acted  in  the  conscientious  discharge  of  what  he  con- 
sidered to  be  his  public  duty,  and  he  has  succeeded,  at  great 
personal  trouble  and  expense,  in  bringing  this  contention  in  the 
court  below  to  a  favourable  issue.  On  the  other  hand,  it  is 
impossible  not  to  feel  that  Mr.  Long  has  been  subjected  to  pro- 
bably not  less  trouble  and  expense  by  a  course  of  proceeding  on  the 
part  of  the  bishop  which  we  have  l>een  obliged  to  pronounce  not 
warranted  in  law. 


Feeling  the  hardship  of  the  case  upon  the  right  reverend  respon- 
deat, we  still  think  that  we  are  bound  to  award  the  costs  of  Uia 
suit  and  of  the  appeal  to  the  appellant.  We  cannot,  of  coane, 
suggest  to  her  Majesty  any  consideration  of  what  it  may  be  fit  to  do, 
at  the  expense  of  the  public ;  for  this  is  beyond  our  prorince. 
But  It  Is  not  beyond  our  province  to  observe,  tnat  the  \on  Inshop 
has  been  involved  in  the  dfffieultieB  by  whli^  he  has  been  embv- 
rassed  in  a  gfesit  measure  t>y  tha  doobfeftil  atale  of  the  law,  sud  by 
the  oircnmstancea  that  he,  not  withotit  tone  reason,  eonsidtredtM 
letters-potent  vm^er  which  he  acted  to  eonferon  1dm  aa  aothoritj 
which,  at  the  time  when  he  acted  under  them,  itfft  Mi^esty  liad  bo 
antihortty  to  grant,  and  that,  ^slther  tn  this  or  in  some  ottier  ndt,  it 
was  important  to  the  interests  of  the  colony  generally,  sad  Mpe- 
dally  or  the  members  of  the  Ofauroh  of  SnglaiKl  wiOdn  it,  that  the 
many  qnestfons  which  hav«  ariaen  in  this  oass  should,  as  br  is 
possible,  be  setatreiJt 


SUPREME  COUET  OF  PENNSYXiTAKU. 


1.  In  an 


Ibr  ^fottuiaai,  ivid^vln,  traw,  asiUoktMlt,  sr  vIImf  ftra  nr  in 


paepoM  oC  rMo  whig  tawk  amfiUmg,  as  oa  i 

first  tfalng  to  be  doiM,  afUr  diawlag  tb»t  th    _ 

pursnanos  of  th*  eoatraet  ^leged,  u  to  Bb«w~  that  the  plainUff  liai  radsfM 


tb»t  the  plaintiff  parted  with  ttethlog  ta 


thing  to  be  done,  afUr  dk« 

inanos  of  the  eoatraet  allege<l,  ti  to  shew  that  the  plainU 
the  contract  liy  doing  or  oflMngto  do  all  that  waa  tieaei«arj  and  VMMnaMy 
poMlMe  to  ftatota  tha  mMm  to  ttm  aeadlttea  la  wMoh  fhep  wan  Ma*  thi 
^ootraet.  and  then  to  ehew  ttiat  he  had  goodflponod  te  nadad  it. 

2.  Thne,  where  a  sale  of  land  haa  been  indnoed  h^  the  lain  and  frednleat  npt- 
tentatloDB  of  the  Tandor,  the  iwidiBe  hm  m>  rtglit  to  narmt  tt/ck  Uw  prts 
paid  withovt  lirittiaaorte^  a-va^MManfoe 

M,  The  tarioaa  aieial^tiaf  the  words  vtidmA  snrfrinMt  m»  asidia  Im^  wmttmt^ 
dedriona  and  text  books  disevsed  and  dsiElnfld. 

4.  Battfleatloa  of  flradoltait  ooatracts  when  and  bow mhda. 

k  It  li  error  to  Say  that  a  vnadea,  etahniag  te  feeelador  iSBOvar  %•*  tbswln 
paid,  li  not  ohargeabis  With  wor  «ai««f  thefSopeilgr  la  hto  ps^Moait  te 
Bsle  was  fradnlent. 

t.  JLceonnt  Ibr  a  iMlsilOQ  pfOttded  Ibr  t^  a  oontrMit  and  aatdhit  Ibr  ■  vseUha 
becawae  of  ftnad  wanld  net  be  wipagnaat ;  hnta  eootrt  Jsr  damngw fcrdn  tnA 
flpd  one  tor  a  rsdaslon  wanid  ha> 

7,  The  plaintiff  may  wai?ethe  aetlon  Qf  twt  tot  deeelt  and  ana  in  asraiBfiit  tr 
the  money  which  he  paid  on  the  eontracts,  or  which  dalbndanthss  reoeivvd.  as- 
der  It  vat  wherepart  oTttw  eonalderallon  paid  traa  land  and  chdiai  as<^ 
fitherpeasana,  these  eannat ha  iwearendttidara-aoaaa  ibraaasy  Msad» 
ceiled,  nnleas,  and  only  so  Ikr  as  the  defendant  hss  oouTerted  into  moaey.  a 
pLaiatiff  waata  BMura  than  mora  rsdsslon  he  most  sae  Ibr  ^*r*^g—  In  t^deedti. 

Smcs  to  tha  Common  Ploas  of  Elk  Oonnty. 
gunmons  hi  oasa  fto.,  /I  O,  Ch^pm  ▼.  A{i^i§ti  P^anail 
The  fltatertal  ISmIs  ara  stated  in  the  opinion  sa/Va. 

JfNl^ent  for  plaintiff  for  $l,6$6  20,  wiiore«pon  detoidaDtsttcd 
Ottt  a  writ  of  error. 

The  opinion  of  the  Court  was  delltered  January  6,  1863,  it 
Philadephia,  by 

LowEtn,  C.  J. — ^Tbe  plidntiff  below  pnrehaaed  from  the  defes- 
a  traot  of  land  by  a  written  oontraot»  wbioh  was  afterwards  coa- 
summated  by  payment  and  eonTeyanoo,  and  the  plaintiff  allege* 
that,  at  the  time  of  the  eontraot,  the  defendant  agreed  oraUj  that 
if  the  plaintiff  did  not  find  the  land  answeriog  to  oertrain  repre 
sentatlons,  relattTS  to  tha  kind  and  quantity  of  timbar  on  it,  tiie 
defendant  would  take  it  back  and  retnm  the  prioe.  The  pUiotiff 
sned  on  this  agreement,  but  as  It  was  ma(te  during  the  existence 
of  the  aet  of  22nd  April,  18d6,  making  suoh  oral  contracts  of  do 
effect,  he  afterwards  changed  his  ground  and  added  a  ooant  for 
money  had  and  recelTed,  and  went,  as  on  a  reoisaaon  of  the  ooa- 
tract  for  fraud,  for  the  reooTcry  back  of  the  prion. 

The  court  instructed  the  Jury  that,  if  the  sale  was  iodnocd  bj 
the  false  and  fraadulsnt  representations  of  the  Tendor,  tbepIiiDtilT 
had  a  right  to  recover  back  the  prioe  without  first  teoderiog  a  re- 
oonyeyance,  and  this  is  the  first  point  which  we  shall  discosa. 
And,  as  this  point  appears  to  have  its  natural  clearness  dimmed 
by  a  little  practical  confhsion  of  the  different  principles  that  eater 
into  the  administration  of  this  kind  of  cases,  we  must  endearor  to 
recoyer  this  clearness  by  careful  discrimination. 

If  the  court  has  stated  this  point  correctly,  then  a  defraa<led 
tendee  may  recover  back  the  prioe  without  rescindiog  the  contract 
and  while  retaining  the  title  acquired  by  It ;  and  perhaps  witboat 
liability  to  return  it,  since  the  vendor  cannot  allege  his  ownfrtod 
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in  order  to  reolaim  it ;  lie  amj  resoisd  for  what  1m  gaveftiid  siBmi 
for  what  he  got,  and  is  thiie  allowed  bj  the  law  to  retarn  injastioe 
for  fraud,  and  invited  to  team  the  art  of  being  dtt|>ed,  aa  a  mode 
of  profitable  epeonlation.     We  do  not  lo  anderstand  the  law. 

If  this  be  indeed  the  law  of  each  oases,  then  the  frand  is  not 
corrected,  hot  punished,  by  this  remedy.  And  the  punishment  is 
grossly  unjust,  because  grossly  unequal,  and  it  can  only  be  by 
mere  accident  that  it  is  at  all  proportionate  to  the  oiTence.  No 
matter  how  small  the  fraud,  it  forfeits  tiie  whole  value  contracted 
for,  be  it  ten  or  ten  thousand  dollars.  And,  if  nothing  can  con- 
form the  contract  in  favour  of  the  deflrauder,  then  the  other  party 
may  get  all  be  bargained  for  and  afterwards  recover  back  all  he 
gave ;  in  order  to  make  the  punishment  aa  severe  as  possible,  he 
may,  knowing  of  the  fhtud,  wait  until  he  obtidns  ftell  performance 
ftom  his  adversary,  and  then  set  un  the  Araud  as «  ground  for 
rescittdiag  the  contract  for  all  he  paid  under  it.  This  is  making 
a  person  who  is  guilty  of  a  fraud  practtoally  an  outlaw  for  all  his 
interests  that  are  involved  in  the  fraudulent  contract.  The  law 
does  not  usually  deal  thus  with  any  offender.  It  keeps  its  tempei^ 
even  in  dealing  with  fhiud,  and  especially  in  the  investigation  of 
its  existence  and  degree. 

In  an  action  for  ejectment,  replevin,  trover,  assumpsit  or  oCher 
form  for  the  purpose  of  recoveriog  back  anything,  as  on  the  reels- 
sioD  of  a  contract^  the  very  first  thing  to  be  done,  after  showing 
the  plaintiff  parted  with  the  thioff  in  pursuance  of  the  contract 
alleged,  is  to  show  that  the  plaintiff  has  rescinded  the  contract  by 
doing  or  offering  to  do  all  that  is  necessary  and  reasonably  possible 
to  restore  the  parUes  to  the  condition  in  which  they  were  before 
the  contract,  and  then  to  show  that  he  bad  good  ground  to  rescind 
it.  This  is  the  order  demanded  by  the  very  oature  of  the  action. 
He  is  not  suing  for  a  recission  or  to  obtain  one,  but  for  the  results 
or  consequenoes  of  a  recission,  on  the  ground  Uiat  be  lias  already 
exercised  his  right  to  rescind,  giTen  him  by  the  law.  There  is 
bardly  a  discordant  thought  in  the  reports,  that  these  are  the 
essential  elements  of  a  recission  and  of  the  action  founded  upon  it 
in  cases  of  fraud.  We  refer  to  a  very  few  of  them,  relating  to 
both  i-eal  and  personal  estate,  (the  rule  being  the  same  as  to  both 
8  Met.  387)  8  Barb,  Sup.  Ct.  9.  22  Pick.  29,  546.  4  Harris  204, 
12  Barb.  641,  14  id.  694,  16  id  921,  23  Pick.  288,  8  Met  550,  5 
Cash.  126  3  Wend.  286,  7  Black.  601,  6  Ind.  26,  12  III.  886,  15 
Mass  819.  88  B.  Mon.  172,  25  Term.  284,  80  Id  189,  22  Ala.  249 
82,  884.  And  the  same  ia  the  uaual  rate  where  a  aontraet  is  re- 
scinded for  infancy,  2  Kent  257. 

We  need  not  refer  to  the  few  apovadic  cases  that  ara  incompa- 
tible with  these  decisions ;  but  we  may  say  generally  that  a  strong 
misleading  element  in  them  m  an  undue  reliance  on  the  broadest 
meaning  of  the  ambiguous  woril  poid,  which  is  so  commonly  found 
in  laws,  contracts,  decisions,  and  text  books.  Deductions  founded 
on  the  broadest  meaning  of  this  word;  would  lead  to  greater  errors 
tbatB  are  found  in  tiia  moat  arroaeous  eases,  while  those  founded 
on  its  narrower  meaning  aeldom  err.  When  we  say  that  any 
given  class  of  contracts  is  void,  let  us  be  sure  of  the  meaning  of 
the  word  before  we  undertake  to  declare  all  the  consequences  that 
follow  from  its  applieatioa.  Observation  of  its  use  will  give  us 
its  meaning. 

It  is  usually  said  that  fraud  in  procuring  a  contract  makes  it 
poid;  but  in  many  cases  It  is  said  that  it  makes  it  only  voidable^  4 
Wiktts,  88 ;  12  Pick.  807 ;  2  id.,  191 ;  6  0ratUn,  268 ;  2  Shop. 
864  ;  1  Dong.  (Mich.)  880. 

8o  wben  a  eoaveyanee  te  in  fraud  of  «reddtor8  it  is  usuaVy  called 
poid^  and  the  Stat.  18  Elis.  makes  it  "clearly  and  utterly  void, 
frustrate  and  of  none  effect"  as  against  the  creditors ;  bat  in 
many  cases  the  word  voidahU  is  designedly  substituted ;  1  Sid.  183 ; 
2  Mass.  279;  2  Msl.  889,  26  Mo.  188;  81  Mi.  653;  1  Manning 
(Mioh.^  821.  Chancellor  Kent,  4  Commen.  517,  calls  it  *<  voidable 
not  void,''  and  Chief  Justice  Spencer  delivers  a  lery  able  opinion 
to  prove  it  so,  18  Johns,  527. 

Provisions  in  leases  are  very  common  that,  if  the  tenant  shall 
not,  with  due  promptness,  perform  his  oovenants  to  build,  repair, 
pay  rent  and  such  like,  the  lease  shall  be  void,  or  utterly  null  and 
void  to  all  Intents  and  purposes,  or  expressions  of  similar  import ; 
yet  those  terms  are  vei^  often,  perhaps  generally,  held  to  mean 
voidabU  and  not  void ;  4  B.  and  Ad,  664 ;  6  B.  and  Cr.  519;  4 


and  Aid.  401 ;  6  M.  and  Setl.  121.  And  voidable  is  now  the  usual 
predicate  of  oontraot  by  infants. 

The  Stat  Hen.  VI.  o.  10,  makes  certain  forms  of  outlawry  vtM^ 
yet  they  can  be  annulled  only  by  writ  of  error ;  and  another  makes 
certain  obligations,  not  taken  in  a  prescribed  manner,  void,  yet 
they  mnat  Im  avoided  by  plea,  8  Co.,  69,  p.  This  means  that  even 
nuUities  may  be  only  voidable  in  t|ie  sense  that  a  regular  adjudi** 
cation  is  neoeaaary  to  declare  them  vmd. 

Other  statutes  make  oertain  alienations  by  bishops  -and  other 
eccleaiastica,  and  certain  forou  of  alienations  of  entaited  estates 
void,  nbaolutely  void  or  utterly  void  and  of  no  affect  to  all  intents 
and  pnrpoosB,  yst  they  are  void  only  as  ai^ainst  the  offioial  suoces- 
sors  or  theauooessevs  in  Uie title;  8  Co.  69 ;  00,  or,  aseeme  would 
say  voidable  ;  the  word  mbeohUely  Iters  being  used,  not  as  contrasted 
with  relaUvel^f  but  as  aquivalent  to  Mtterfy, 

These  instanees  reveal  19ie  general  prinoiple  that  the  persons 
intended  to  be  wronged  by  a  tranaaction  are  not  bound  by  it,  and 
also  that  they  are  not  bound  to  r^ect  it ;  they  may  adopt  or  con- 
firm it  or  agree  to  be  bound  'by  it ;  their  consent  which,  because 
of  the  wrong,  the  law  eenridefed  aa  not  given,  may  be  given  after 
the  wrong  beoomea  known,  and  then,  if  nven  with  the  deliberation, 
intelligence  and  freedom  that  the  law  of  ratification  requires,  and 
in  a  form  adequate  to  the  particular  kind  of  contract,  bound  equally 
with  the  others.  They  conaent  to  be  bound  by  it  if  they  elect  to 
enforce  it,  and  then  they  ean  no  longer  treat  it  as  a  nullity,  for 
that  would  be  to  maintain  a  contradiction  or  to  justify  at  the  same 
time  two  repugnant  dahna ;  both  the  nullity  and  Timidity  of  the 
contract 

Thus  he  who  sues  for  damages  for  the  fraud  afibrma  the  validity 
of  the  contract ;  2  8hep.  864  ;  4  Denlo,  654 ;  or  who  knowingly 
accepta  and  retains  any  benefit  under  it ;  7  Serg.  and  R.  68 ;  7 
Watta.  and  T.  125;  28  Mo .  168 ;  or  who  usee  the  property  aequireH 
aa  his  own  after  the  diseovety  cf  the  iWiud ;  18  B.  Mon.  172 ;  22 
Alap.  249  ;  or  who  does  anv  poaitive  act  forgiving  the  fraud,  or 
unduly  delays  claiming  back  hia  property  or  fiting  up  what  he 
received ;  IK)  Barb.  498 ;  7  Blaokf  601 ;  4  Harris,  204  ;  or  aocepts 
rent  aeomlng  alter  a  known  forfeiture  of  the  lease ;  6  B.  &  Cr.  519. 

But  where  a  oonveyanoe  la  in  fraud  of  creditors,  the  act  of 
affirmance  must  come  from  them,  and  they  may  affirm  by  accept- 
ing dividends,  under  a  fradulent  assignment .  2  Barr.  479 ;  1 
Rawie,  171 ;  or  by  accepting  payment  of  their  debt  or  releatting 
them,  or  by  advising  another  to  buy  under  the  fraudulent  title. 
But  affirmance  here  is  not  by  becoming  a  party  to  the  contract, 
but  by  putting  oneself  or  others  in  such  a  position  that  one  is  no 
longer  allowed  to  assess  the  wrong  done  to  him.  Nor  can  there 
be  a  recission  of  the  contract  by  the  party  wronged  in  this  class 
of  cases,  because  recission  can  have  place  only  between  the  par- 
ties to  the  contract  and  their  privies. 

A  creditor  cannot  therefore  confirm  by  merely  doing  nothing 
after  the  tn,nd  is  discovered.  The  contract  itself  must  therefore 
be  a  nullity  as  against  his  rights,  though  by  its  performance  it  may 
be  very  far  from  being  a  nullity ;  for  if  he  be  not  prompt  in  assert- 
ing his  rights,  it  may  dispose  of  all  the  property  so  that  he  can 
never  reach  itw  It  is  therefore  not  absolutely  void,  but  void  only 
in  relation  to  him,  in  so  far  as  he  asserts  its  nullity  in  time  and 
form  to  do  it  effectively. 

Contracts  and  acta  that  are  absolutely  void  are  contracts  to  do 
an  illegal  act  or  omit  a  legal  public  duty ;  usually  bonds  of  mar- 
ried women ;  contracts  In  a  form  forbidden  by  law  ;  official  acta 
of  persons  having  no  recognised  de  facto  or  de  jure  title  to  the 
office;  contracts  to  do  an  impossible  thing,  or  that  leave  un- 
certain the  thing  to  be  done,  and  such  like.  These  are  absolutely 
void,  becauae  they  have  no  legal  aanction,  and  eatablibh  no  legiti- 
mate bond  or  relation  between  the  partiea,  and  even  a  stranger 
may  raise  the  objection ;  2  Leon.  218 ;  Moore  105.  The  law  can- 
not enforce  that  the  doing  of  which  would  be  a  wrong  to  itself  or 
to  public  order. 

To  say  that  contracts  tainted  with  fraud  or  any  other  kind  of 
wrong  against  persons  cannot  be  ratified,  is  to  say  that  the  law 
does  not,  as  to  those,  allow  inen  to  forgiTC  one  another  tbeir  tres- 
passes, and  to  strike  a  great  part  of  the  law  of  ratification  from 
our  jurisprudence.  Of  course  when  two  men  make  contract  in 
fraud  of  creditors,  neither  of  them  oan  ratify  it,  for  that  would  be  to 
forgive  their  own  sins.      And  so  when  the  contract  is  in  substance 
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or  in  essential  form,  illegal,  neither  partj  can  ratify  it,  because  the   nothing,  except  that  for  money  had  and  receiTed,  and  ws  do  not 
wrong  dooe  is  against  the  State,  and  it  only  can  forgire  ifc.   For  this 
sort  of  wrong  there  can  be  no  private  ratification.    A  ratification 
that  leaves  the  vice  nnpurged  and  nnforgiven  is  itself  null, 

There  is  an  inerltable  distinction  between  those  contracts  which 
the  law  or  the  nature  of  things  forbid  to  be  enforced,  and  those 
where  the  person  wronged  by  them  may  refase  to  be  bonad,  and 
the  infirmity  in  each  class  is  different,  end  therefore  there  is  a 
necessity  for  different  terms  to  express  the  two  kinds  of  infirmity. 
Many  have  restricted  the  term  void  to  the  former  class  of  contracts 
which  are  absolutely  void,  and  adopted  the  term  vakMU  as  the 
predicate  of  the  laiter  class  which  are  only  relatiToly  void,  though 
it^does  not  exactly  express  this  conception  of  the  infirmity. 

The  terms  roid  and  Toidable,  as  used  in  our  books,  would  there- 
fore seem  to  stand  for  abeolutely  or  relatiyely  void.  That  is 
abtolutefy  void,  which  tho  law  or  the  nature  of  things  forbids  to 
be  enforced  at  all,  and  that  is  relatively  void,  which  the  law  con- 
demns as  a  wrong  to  individuals,  and  refuses  to  enforce  as  against 
them.  It  is  void  because  absolutely  or  relatively  invalid,  or  not 
binding.  The  French  Juris  Gonsolta  adopts  this  distinction  of  ab- 
solute and  relative  nullity. 

Acts  tainted  with  an  ioflrmity  may  very  well,  and  in  very  cor- 
rect language,  be  called  by  some  void,  and  by  others  voidable, 
because,  regarded  In  different  aspects,  they  are  both.  A  contract 
may,  for  a  time,  be  voidable  as  against  one  and  void  as  against  the 
others,  whom  it  was  intended  to  effect,  voidable  as  against  the 
parties  doing  wrong,  and  void  as  against  the  person  wronged,  or 
vice  verea^  voidable  in  favour  of  the  person  wronged,  and  void  in 
favour  of  the  wrong-doers ;  void  as  not  binding  to  folfil,  and  void- 
able after  fulfilment,  voidable,  in  fact,  becaose  voider  not  binding 
in  right  And  when  the  party  wronged  elects  to  avoid  the  act,  it 
becomes  binding  en  neither  or  rescind  as  to  both.  Voidable  be- 
cause one  party  is  bound  and  the  other  or  some  other  person  is  not. 
£ao.  Ab.  Tit.,  void  and  voidable,  4  Co.  128  b. 

It  is  hardly  proper  to  say  that  such  acts  are  called  voidable,  only 
because  the  the  avoidance  does  not  become  efficient  and  certain 
without  the  judgment  of  a  court ;  for  all  vaUd  rights,  as  well  as 
all  nullities  may  need  this ;  or  because  there  may  be  a  necessity 
for  a  re-conveyance  or  an  entry  (where  entry  or  livery  is  needed 
to  vest  or  revest  title,)  or  a  direct  action  or  bill  in  eqiuty  for  a 
recission ;  for  these  are  only  forms  in  the  process  by  which  the 
nullity  is  adjudicated.  The  judgment  does  not  annul  the  contract 
but  declares  or  decides  that  it  m  null,  that  it  has  no  inherent  vice 
that  renders  it  not  binding,  not  obligatory,  void.  In  this  sense  It 
is  voidable,  or  avoidable,  because  void ;  just  as  a  good  contract 
is  available  or  enforceable,  because  valid ;  and  therefore  void  is 
not  an  improper  term  for  such  vicious  contracts. 

Tet,  such  a  contract  is  not  so  void,  when  only  relatively  void, 
are  to  vitiate  a  title  under  it,  as  against  a  bona  fide  purchaser  for 
value  and  without  notice  ;  or  as  to  prevent  the  party  intended  to 
be  injured  by  it  renouncing  the  privilege  which  the  law  allows 
him  of  rejecting  altogether,  or  from  ratifying  it  and  thus  making 
it  his  own ;  and  not  so  void  as  to  make  the  wrong-doing  party  a 
trespasser  for  acting  upon  it,  or  as  to  be  inconvenience  or  obstruc- 
tion to  the  party  seeking  to  be  restored  to  his  rights,  especially  if 
it  has  been  in  whole  or  in  part  performed,  or  as  to  need  any  other 
or  further  consideration  than  that  which  he  is  to  receive  or  may 
retain  under  the  contract  by  adopting  it 

I  have  made  the  foregoing  remarks  with  the  hope  of  rendering 
some  aid  in  resolving  the  confusion  that  prevails  on  this  subject, 
and  now  I  have  to  sSd  the  hope  that  they  will  be  received  with 
such  caution  as  not  to  add  to  that  confusion.  Much  of  what  I 
have  said  is  needed  in  the  further  consideration  of  this  case,  and 
will  aid  in  the  next  trial  of  it 

From  the  authorities  above  cited,  it  is  apparent  that  the  court 
was  in  error,  in  saying  that  the  plaintiff  was  not  chargeable  with 
any  care  of  the  property  in  his  possession  if  the  sale  was  fradulent. 
Many  of  the  cases  show  that  he  cannot  rescind  the  contract  unless 
he  is  able,  without  inevitable  accident,  to  restore  the  property  re- 
ceived in  a  condition  reasonably  approximate  to  that  in  which  he 
received  it,  that  is,  allowing  for  the  wear  and  tear,  that  are  con- 
liistent  with  reasonable  care,  and  that  happen  before  the  discovery 
of  the  fraud. 

All  the  counts  added  by  amendment  to  the  declaration  go  for 


see  that  it  is  eo  repugnant  to  the  epeeial  cyont  as  to  forbid  its 
allowance.  The  special  count  claims  for  a  reoission  provided  for 
by  a  contract,  and  the  other  for  a  reclsslon  because  of  the  frud, 
and  this  is  something  like  a  suit  on  a  note,  with  a  oantioDtrj 
count  for  goods  sold  and  delivered,  being  the  consideration  of  tbo 
note,  so  that  failing  in  the  note,  the  party  may  claim  for  tho  goods 
given  for  it  We  cannot  say  that  this  Is  wrong.  One  eonnt  for 
damages  for  the  fraud  and  one  for  a  recission  would  h9  repogoiot; 
4  Bos.  and  P.  861. 

Nor  was  it  erroneoni  In  the  court  to  say  that  the  plaintiff  nay 
waive  the  action  of  tort  for  the  deceit,  and  sue  in  assumpsit  for 
the  money  which  he  paid  on  the  contract,  or  which  the  defendant 
has  received  under  it  Bat  part  of  the  consideration  paid  in  tiiii 
case  was  land  and  claims  against  other  persona,  and  these  caanot 
be  lecovered  nnder  a  oonnt  for  mopey  had  and  received,  nnleaa, 
and  only  so  far  as  the  defendant  had  converted  them  into  money. 
If  he  wants  more  than  mere  recission,  he  mnst  sue  for  damagM 
for  the  deceit  Beoission  is  the  aol  of  r^ecting  a  oontraet  sad  all 
its  consequenecs,  and  its  nature  is  not  changed  by  the  intensity  of 
eauses  that  justify  it,  any  more  than  the  nature  of  a  sale  is  changed 
by  the  magnitude  of  its  consideration.  If  it  were  otherwise,  these 
terms  would  be  incapable  of  definition. 

And  many  of  the  authorities  referred  to  show  that  the  court  was 
also  in  error  in  saying  that  if  the  contract  is  tainted  with  fraud, 
it  is  incapable  of  confirmation  or  ratification  without  a  new  eon- 
sideration.  Ratification  is,  in  general,  the  adoption  of  a  previonsly 
formed  contract  notwithstanding  a  vice  that  rendered  it  relstiTely 
void ;  and  by  the  very  natare  of  the  act  of  ratificaUon,  coafenna- 
tion  or  affirmance  (all  these  terms  are  in  use  to  express  the  same 
thing)  the  party  confirming  becomes  a  party  to  the  contract,  be 
that  was  not  bound  becomes  bound  by  it,  and  entitled  to  all  the 
proper  benefits  of  it,  he  aoeepts  the  oomsderation  of  the  contraot 
as  a  sufficient  consideration  for  adopting  it,  and  usually  this  quite 
enough  to  support  the  ratification.  A  mere  ratification  cannot,  of 
course,  correct  any  defect  in  the  terms  of  the  contract  If  it  is  in 
its  very  terms  invalid  for  want  of  consideration  or  for  any  other 
defect  a  mere  ratification  can  add  nothing  to  its  binding  force. 

We  are  not  convinced  that  there  is  any  other  error  in  the  case. 

Judgment  reversed  and  a  new  trial  awarded. — Legal  Journal. 


Law  ShidenU^Meikod  of  Emminaiion  expiaiMd. 
To  THK  Editors  or  tbi  Law  Joornal. 

GiKTLBViir, — As  the  Law  Joumai  has  long  been  the  Coort 
of  Appeal  for  law  stadenta  in  their  difficulties,  I  am  tempted, 
although  relaotant  to  give  ao  maoh  trooble,  to  ask  its  aMist* 
aoM  in  the  foUowiog  matter. 

The  large  number  of  gentlemen  who  were  refused  certifi' 
oatei  of  fitneee  at  the  laet  esamination  (fourteen  cot  of 
tweoty^two  applieaota)  would  teem  to  tnggeet  that  there  hsd 
been  some  change  in  the  method  of  examining ;  or  otherwise, 
that  great  indifferenoe  had  been  exhibited  by  gentlemen,  in 
preparing  themselvee  for  the  examination. 

Under  these  cironmstanoei,  my  reqaeet  ie  that  yon  will 
kindly,  for  the  benefit  of  studente  (myself  among  the  number) 
residing  out  of  Toronto,  state  through  the  oolamns  of  the  law 
Journal  what  the  present  method  is,  in  both  the  written  ssd 
oral  branches  of  the  examination,  and  by  what  miss  (if  sny) 
it  is  now  decided  whether  the  applieant  sliall  pass. 

It  is  rumored  that  the  examination  is  much  more  ftriot 
than  formerly,  and  that  a  new  system  of  deciding  upon  the 
merit  of  eaoh  candidate  to  a  oertifioate  has  been  adopted. 

Yours  respectfully, 

London,  Aug.  31, 1863*  SvoDBin-AT-LAW. 
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[The  system  adopted  by  the  ezaminera  is  a  very  simple  one. 
A  maximum  ralae— say  10  marks — is  attached  to  eaoh  qaes- 
tion  in  the  printed  paper.  If  ten  questions,  then  the  maxi- 
mum on  the  whole  paper  wonld  be  100  marks.  If  a  question 
be  only  half  answered,  then  the  candidate  receiyes  only  5 
marks  for  it,  and  so  a  greater  or  less  number  of  marks  in 
proportion  to  the  merits  of  his  answer.  If  upon  the  whole 
paper — say  of  ten  questions — he  has  less  marks  than  50,  or 
one  half  the  maximum,  he  is  not  required  to  undergo  an  oral 
examination,  and  is  in  fact  rejected.  The  real  test  is  the 
paper  examination.  The  oral  examination  is  designed  to 
detect  and  expose  "  cramming.''  The  standard  of  examina- 
tion, it  will  be  thus  seen,  is  not  a  severe  one ;  and  we  are 
assured  that  it  was  not  more  so  than  usual'  during  last  term. 
— ^£ds.  L.  J. 

Zaw  Student — Articles — Date  thereof. 

To  THB  Editoxs  or  THx  Law  Journal. 

Haviltov,  8th  September,  1863. 

GsNTLBKXK,—  Amoug  the  many  questions  you  have  kindly 
answered  through  the  medium  of  your  valuable  journal,  in 
referenoe  to  Articles  of  Clerkship,  I  have  not  noticed  any 
which  cover  my  case,  vis. : — 

My  articles  are  dated  on  the  24th  of  October — the  day  upon 
which  I  began  to  serve  onder  them — ^bnt  through  some  over- 
si|2:ht  they  were  not  executed  until  the  18th  of  November 
following,  though  I  continued  to  serve  under  them  from  the 
date.  The  question  is,  will  my  time  count  from  the  date  of 
the  articles,  or  from  the  date  .of  execution  ?  If  I  was  not 
serving  under  them  from  the  day  of  the  date,  the  time  would 
evidently  only  count  from  date  of  execution,  but  as  I  was 
serving  under  them  from  date,  I  think  the  time  should  count 
from  date  of  articles.  There  is  this  further  difficulty :  If  my 
time  only  oounts  firom  date  of  execotion,  the  five  years  will 
expire  within  the  14  days  before  term.  If  they  operate  from 
date,  they  run  clear  of  the  14  days.  Your  answer  to  the 
above  question,  in  your  next  issue,  will  greatly  oblige 

A  Law  Student. 


[Your  time  will  only  count  from  the  time  the  articles  were 
•xeoated.  This  is  evident  from  the  wording  of  the  statute. 
It  is  necessary  to  state  the  date  of  execution  in  the  affidavit, 
and  this  is  for  the  purpose  of  showing  when  the  students' 
time  oovnmenced  to  mn.-^Ens.  L.  J.] 


Laio  Students — Articles  expiring  within  fourteen  days  of  Term^-^ 

Remedy, 

To  THX  Eonoxs  or  thx  Law  Journal. 

Kingston,  September  19th,  1863. 
GENTLXMXN,-*An  article  in  the  last  number  of  the  Law 
Journal  caused  much  disappointment  to  a  great  many  students 
of  the  law — I  mean  that  with  regard  to  the  necessity  of 
articled  clerks  leaving  their  articles  with  the  Secretary  four- 
teen days  before  the  term,  in  which  they  seek  admission — ^by 
which  a  great  many  hard-working  young  men  lose  a* term, 
when  they  can  ill  affi)rd  to  do  so.  To  many,  therefore,  the 
news  you  published  in  the  issue  before  the  last,  namely,  that 
the  Benchers  had  dispensed  with  this  necessity — wa^  very 


welcome,  and  a  great  many  nice  things  were  said  about  the 
Benchers.  You  may  imagine,  therefore,  the  vexation  that 
was  felt  when  you  were  obliged,  in  your  .last  number,  to 
contradict  this  welcome  news.  As  you  remark,  it  is  exceed- 
ingly hard  tl^at  students,  who  seldom  know  anything  about 
law  terms  before  they  commence  their  studies,  should,  after 
industriously  working  through  their  term  of  service,  find 
themselves  obliged  to  lose  three  months,  merely  because  their 
articles  expire  four  or  five  days  before  term,  instead  of  four- 
teen. 

Suffering  under  what,  I  can  assure  you,  is  a  serious 
grievance,  we  naturally  ask — ^why  fourteen  days?  The 
answer  is :  The  statute  requires  it.  That  is  all  very  well ; 
but  the  statute  does  not  require  that  the  period  of  service 
should  have  expired  before  the  articles  are  left  with  the 
Secretary.  What  reason  is. there  why  all  students  should  not 
share  the  boon  granted  to  those  who  were  articled  before 
1859, — ^vii.,  to  file  their  articles  fourteen  days  before  term, 
with  an  affidavit  of  due  service  up  to  that  time,  and  then  serve 
the  few  remaining  days,  and  make  another  affidavit  of  due 
service  during  those  days  7  Bj^  this  simple  means  the  statute 
would  be  complied  with,  and  a  great  substantial  benefit  con- 
ferred on  a  large  number  of  hard-working  young  men. 

Thanks  are  due  to  you,  Gentlemen,  for  the  liberality  with 
which  you  have  advocated  the  interests  of  law  students,  who 
regard  your  journal  as  a  friend  in  need.  Its  suggestions  have 
been  adopted,  in  niore  than  one  instance,  by  the  legislature, 
and  can  be  distinctly  traced  upon  our  statute  books.  So,  in 
this  case,  it  is  to  be  hoped  they  will  be  listened  to  by  the 
Benchers,  who  are  held  in  the  highest  admiration  and  esteem 
by  the  law  students  throughout  the  country. 

Yours,  truly,  A  Law  Student. 

[We  hope  that  the  Legislature  will,  during  the  present 
Session,  interfere  and  remedy  that  which  appears  to  us  to  be 
an  arbitrary  exaction  without  a  corresponding  benefit.  In 
case  such  a  bill  be  introduced,  those  students  who  stand  in 
need  of  its  provisions,  should  bring  to  bear  upon  such  members 
of  the  Legislature  as  they  can  influence,  all  the  influence  in 
their  power. — ^Eos.  L.  J.] 

MONTHLY      REPERTORY. 

COMMON  LAW. 

C.  P.  Naxt  y.  MuTTxaa. 

Summons,  writ  of — Order  to  proceed  as  if  personal  service  had  been 
affected — Common  Law  Procedure  Act,  1862,  s.  17. 

A  judge*B  order  to  proceed  as  if  personal  service  had  been  effected 
under  the  17th  section  of  the  Common  Law  Procedure  Act,  1852, 
will  not  be  set  aside  when  it  is  ahewn  that  the  defendant  carried 
on  bnaineas  in  England  when  the  writ  was  issued,  though  it  is 
doubtfiil  he  was  then  actually  in  England. 


IW  THX  MATTES  OF  THX  ARBTTRATIOX  BIETWEEN  SWATXX  AND  BOVILL, 

AJTD  White  and  Ponsford. 

Award — Summary  remedy  to  enforce — Set  off,  effect  of. 

If,  upon  a  rule  to  pay  money  under  an  award,  it  appears  from 
the  afiidavits  in  answer  that  there  are  reasonable  and  bond  fide 
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gronnds  for  believiiig  that  the  party  oalled  u^n  to  pay  haa  sat  otl 
to  a  lai^^er  amount,  the  court  will  not  grant  its  snmniary  remedy^ 
but  will  leave  the  applicant  to  his  remedy  by  action. 


Amos  akd  akothsb  t.  Smitil 

Ami^Smnfy-^Oestiii  que  inui^diKMi  of  JUimiaiiom  >Jkufi  po^ 
memt  or  9aiu/aciion  of  inttru^^AckmawUdgmtnL 

A  bond  giyen  by  a  surety  to  a  truatee  under  a  marriaee  settle- 
ment, to  secure  payment  of  principal  and  interest  to  the  nusband. 

Held  to  have  been  kept  alive  by  receipts  for  interest,  given  by 
the  wife,  the  enhd  que  irtut  and  her  nusband,  the  oo-oUigor» 
although  no  money  passed  or  was  ever  paid  for  such  interest. 

EX  In,  re  Thb  SraeaiTF  of  Essbz. 

Taaacu.  t.  Tttaaa,  Sams  y.  Samb,  Sam»  ▼.  Sams. 

Pracliee^JBk€euiUm-^8heriJir^Iia^^  to  atkushmmU^Non^JBtte^' 
.  aUhn  of  wriU^-Jhlay  of  executUm, 

The  sberiff  Is  not  justified  in  delayiiiip  the  esecation  of  write^ 
wheUier  of  eo.  m.  or  fi,fa,^  for  the  purpose  of  enabling  the  jadp^ 
ment  debtor  to  carry  on  his  business  (even  though  the  sheriff 
bond  fde  believes  that  by  so  doing  he  may  the  better  enable  tiie 
debtor  to  raise  the  money)  and  his  doing  so  renders  him  liable  to 
attachments  

EX.  Lswn  V.  PsAOKT. 

AppronHe&^AhwnHng! — Boedr^Breei^  of  eowefumt    JDmuiffe. 

In  an  action  on  aa  apprentioeship  deed  sgainat  the  father,  tl^e 
breaches  being  that  the  son  absented  himself,  and  that  the 
defendant  harboured  him  "  a  long  time/'  the  deed  not  having  been 
osncelled. 

Held,  that  the  plaintiff  could  only  reoover  damag^ta  for  tha  ab* 
sence  up  to  the  time.of  the  writ  issued. 

EX.  CVBLSWIS  T.  BaOAD. 

Attorney  and  etienl^^Servkt  of  proetn — Omission  tf  indormmm^^ 

LuMity  to  oe^iofi. 

The  attorney  retained  to  prosecute  an  actioQ,  and  the  person 
employed  as  process  server,  are  liable  to  be  sued  by  the  client  for 
damage  caused  through  neglect  in  (Knitting  to  make  the  indorsth 
ment  of  service.      

EX.  Batlbt  t.  Gbiffitbb. 

Practic^^Interro$altoriee — Ptea  of  oompotUUm-^Ji^ieaiUm  offnud. 

On  a  composition  deed  the  plaintifl^  havinff  r^Hed  fraud,  was 
iillowed  to  deliver  interrogotaries  to  the  d^endant,  tending  to 
disprove  the  honafidee  of  the  deed,  and  show  it  colourable 


EX 


Lacbbsabmb  v.  Tbs  QuABTa  MnviKO  Compakt. 


Practice — Inspection  of  document* — ]^%terroffotarie9  ob  to  «HStfoff;^— 
Attachment — Public  company^^Liability  of  direehro  or  ^^lesrt.'. 

In  an  action  sffainst  a  public  company,  an  order  for  inspectioii 
of  documents  having  been  obtained,  nrst  against  the  compi^ny,  and 
then  against  a  direc^r,  and  a  rule  for  an  attachment  having  been 
afterwards  granted  against  the  director  for  not  obeying  the  order. 

Held,  that  an  affidavit,  on  his  part,  merely  denymg  that  at  the 
time  of  the  original  order,  and  since  then,  the  documents  were  not 
in  his  custody,  possession,  nor  power,  was  not  sufficient,  and  he 
was  bound  to  state,  so  far  as  he  could,  all  that  he  knew  or  believed 
of  the  custody  of  the  documents  in  question,  so  as  to  enable  the 
court  to  judge  how  far  his  non-production  of  it  was  excusable. 

Q.  B.  Da  visa  and  Anovbbb  y.  Pues. 

Arbitraltum — Submimon^^  Authority  of  arlntraton — Waiver  of 

objection  to. 

Plaintiff  and  defendant  were  parties  to  a  lease,  containing  a 
stipulation  that  any  dispute  respecting  tiie  oonstmclion  of  the  lease, 
or  any  other  matter  connectea  with  it  should  be  referred  to  the 
arbitration  of  two  persons,  appointed  by  the  parties,  and  their 
umpire.  IHspntes  arising  respecting  the  construction  of  a  dauae  in 
tie  lease,  and  as  to  what  damages,  S  any,  the  pluntiff  was  entitled 
to  recover  by  reason  of  an  aUsged  breaw  by  the  defondajil  of  the 
ooyeoant  oOBl^ed  in  such  mh^  aooordiag  to  Uie  oonatniotion  | 


put  upoa  it  by  the  plaintifl^  the  plaintiff  gave  the  defendant  notin 
of  his  appointment  of  an  arbitrator  to  determine  such  differences 
in  dilute,  in  reply  to  which  the  defendant  mve  the  plaintiff  notice 
of  hia  appointment  of  a  person  "  to  be  aroitrator  oa  bis  behalf; 
upon  all  differences  of  construiction,  but  not  otherwise  of  the  lease." 
Upon  the  reference,  the  arbitrators  decided  in  fevour  of  the 
oonstmction  contended  for  by  the  plaintiff,  and  proceeded  to 
condder  the  questioii  of  damages,  the  defebdaBt  objecting  that  he 
had  no  authority  to  do  so,  but  continuing  under  protest,  to  attend 
meetings,  when  the  question  was  gone  mto,  and  croas-exaniining 
witnesses  upon  it.  The  arbitrators  made  their  award,  gifin?  £2000 
damages  to  the  pla&itiil  in  an  action  upon  the  anwd,  fomded 
on  an  alleged  suoraission  pursuant  to  the  indentore  to  detenmne 
the  difference  in  dispute. 

Held,  that  the  arbitrators  had  exceeded  their  authority  in 
awarding  damages,  aad 

8emble,  that  &e  delandaat,  having  oljeoted  to  their  eDtertsining 
such  question,  did  not  waive  his  objections  by  attending  sabieqiieni 
meetings  under  protest ;  but  that,  at  all  events,  the  action  founded 
upon  the  oru^nd  submission,  and  not  upon  some  new  implied  sub- 
mission, COU&  not  be  supported. 

EX  Fish  y,  TnmaL. ' 

Pt^etieo   ^Mf^meni    SaHwfatAm^Bntry  of  on  regidrjf. 

The  court,  or  a  jndse,  will  eompel  a  pUintlff  who  has  receired 
satisfaction  of  his  judgment,  to  execute  the  proper  satisfaction 
process,  in  order  to  have  the  entries  of  it  on  the  registers  duly 
vacated  And  when  the  judgment  is  vacated,  the  entnes  of  it  are, 
in  effect,  vacated 


C.  P. 


Bailst  y.  Stkvsks. 


Eatem^eni — Right  appurtenant  to  land. 

There  cannot  be  a  right  appurteaant  to  the  land  of  A  to  take  i 
profit  on  the  land  of  B.,  whicb  right  is  wholly  unconnected  with 


the  enjoyment  Of  the  land  of  A. 


IiOK9  y.  Beat. 
Ex  PABTX  Weiohi; 


Sheriff— JSiBtortion — XnUrpleader — Potfeseum  money. 
When  a  judge,  in  an  Interpleader  summons,  haa  ordered  that  the 
claimant,  as  a  condition  of  relief,  shall  pay  possession-monev.  the 
daim  of  an  ayeroharge  ia  not  extorttoa  within  the  statots^  bot  * 
ground  for  velieC  oa  taxation  of  ooata» 

EX.        Swan  v.  Tmi  Noeth  BamsB  Austeauam  Cohpaht. 

Jfandamue  to  joint  shek   company — Begidry   of  eharet^F^fp^ 

transfers. 
The  owner  of  shares  in  two  companies  having'sent  hie  broker 
transfers,  in  blank,  for  the  purpose  A  transferring  the  shares  in  one 
oonpany,  and  the  broken  having  frandoleBtly  retained  some  of 
them,  and  filled  them  up  with  the  names  aud  nombers  of  the  sharM 
in  the  other  company  ^of  which  he  had  stolen  the  certificate  for 
the  purpose)  ana  sold  and  transferred  them,  the  court  were 
equafiy  divided  as  to  whether  the  owiier  wm  entitled  to  reooTtf 
them  from  the  company. 


EX. 


DuMSEGux  y.  Bamset. 


Landlord  and  tenofU—J^xtures — Mgceutian 


Oa  a  demise  of  a  music  hall^  witli  a  covenant  by  the  tenant  at 
the  end  of  the  term,  to  deliver  up  all  things  which,  dimng  the 
term,  should  be  fixed  or  fastened  to  or  upon  the  premises,  snd 
with  a  proviso  tiiat  ia  case  of  an  execution,  Ac,  the  demise  should 
determme,  and  th9  landlord  might  re-enter. 

Held,  that  chandeliers  and  seats,  which  could  be  detatcbed  by 
merely  unscrewing,  without  any  injury  to  the  premises,  were 
tenant's  fixtures,  which  could  be  seised  by  tiie  f^eriff  under  a^A 
^;avMt  him,  and  te  which  the  landlord  could  not  entiUe  hunself 
imder  the  proviso  by  a  re-entry  after  the  seisure.  Bat,  f«^ 
whether  gas  pipes,  or  such  seats  or  fittings  as  were  meant  w 
permanent  use,  as  parcel  of  the  premteee,  could  be  so  taken. 

JSsmbU,  that  they  oould  not 
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EX. 


BcsB  y.  Bbatbl 


Mandamua — Action  of-^Jtemedif  agahut  eommisnonert  under  local 

Act — Statute  of  limitatums. 

An  action  of  mandmrma  under  the  Gammon  Law  Procedure  Act, 
1854,  8.  68,  is  not  maintainable  againat  the  clerk  to  commiaaionera 
under  the  local  Act,  for  work,  Ac,  done  for  them,  where  it  la  not 
alleged,  and  it  doea  not  appear  that  they  became  indebted  aa  such 
commiaaionerB,  or  otherwiae  than  peraonally  indebted ;  or  that  the 
work,  d^c.,  waa  in  execution  of  this  local  Act,  or  that  they  would 
have  power  to  leyy  ratea  for  payment,  ao  that  there  ia  any  charge 
cm  the  ratea.  And  eren  if  each  an  action  la  maintainable  in  wStk 
a  caae,  it  ia  barred  by  the  Statute  of  limitatlona  when  aiz  yeara 
haye  elapaed  aince  they  became  indebted. 


EX.  WooM  y.  TonDMAX. 

OorUraet'^Authifrity  to  accept  agahitt  biU  of  ku&ng — fbrgevy, 

A  customer  of  a  bank  haying  desired  them  to  procure  to  be 
accepted  bills  of  exchange,  which  a  correspondent  of  hia  would 
draw  againat  billa  of  lading  he  should  send,  and  the  bank  haying 
got  thSr  agenta  to  accept  the  bills  of  exchange  on  a  document 
which  waa  sent  to  them  aa,  and  purported  to  be,  the  bill  of  lading 
referred  to,  but  which  waa,  in  &ct,  a  foigery — ^no  gooda  haying  been 
ahipped,  and  the  transaction  being  a  fraud  on  the  part  of  the 
customer's  correspondent. 

JBdd,  that  they  were  entitied  to  recoyer  from  their  customer  the 
amount  they  had  paid  in  respect  of  the  bills  of  exchange. 


CHAirCERY. 


Ivrnx  Rnnwua, 


V.  C.  8. 

JPraetie^^Order/ir  eoet$^AtteichmmU-^CUrieal  §rror. 

Whera  an  order,  directing  a  solioltor'a  bill  of  ooata  to  be  taxed, 
goea  on  to  direct  payment  of  what  ahatt  be^  fooad  due  within 
twenty-one  daya  from  the  date  of  the  certificate,  no  fiirther  order 
for  payment  ia  neoeaaary  and  no  anbpoena  for  coata  need  be  sned 
oat.  It  ia  aoffleient  in  order  to  found  aa  attachment  to  aerye  a 
copy  of  the  order  pronerly  endorsed,  and  a  copy  of  the  taxing 
master'a  oertifloate,  on  tne  party  thereby  oeitified  to  be  liable  to 
pay ;  and  the  circumatanoe  that  the  party  to  recelye  it  is  a  corpora- 
tion makes  no  diffarence  if  they,  nnoer  their  common  seal,  authorise 
any  one  to  recelye.  But  if  the  copy  of  the  taxing  maater'a  oertifi. 
cate  which  is  seryed  be  not  a  true  copy,  howeyer  slight  the  error, 
the  attachment  wUl  be  discharged  wiu  coats. 


Epos  y.  Buktord. 


M.B. 

BiU  ef  exekMj^'  Dettmdion  dy  drawer-^JBitt  fi>r  petymmt  offoimt 

acc^^ior<-—Jurudietion, 

Where  A.  drew  a  bill  in  his  own  fayor  on  B.,  who  accepted  It^ 
and  A.  then  handed  the  bill  to  C.  for  yalue,  but  without  inaorslng 
it,  and  C.  returned  it  to  A.  for  indorsement,  who,  instead  of  indors- 
ing it  destroyed  It,  and  afterwards  became  bankrupt : 

Beld,  that  a  bill  would  not  lie  by  C.  against  B.,  the  acceptor,  for 
payment  of  the  amount  of  the  bill,  there  being  no  priyity  oetween 
them. 


M.  R. 


HiovAx  y,  Parbt. 


CofutmctUm — AntmufOal  artidei^^Poetnuptial  eettlement — Loet 

uutrumeiU — JiecHal. 

The  terms  of  a  postnuptial  settiement,  which  purported  to  carry 
into  effect  antenuptial  articles,  were  different  from  those  whidii  were 
recited  to  haye  oeen  contained  in  such  antenuptial  articles.  The 
antenuptial  articlea  were  lost,  and  no  eyidence  could  be  adduced  aa 
to  their  terma,  except  the  recital  in  the  settlement. 

MM,  that  in  order  to  rectify  a  poet  nuptial  settiement  by  ante- 
nnptial  articles,  the  terms  of  the  latter  must  be  proyed,  and  that  in 
the  absence  of  the  articles  the  court  must  aaaume  that  the  recital 
was  incorreet,  and  must  carry  into  effect  the  proyiaiona  of  the  set- 
tlement. 


M.R. 


EyAiia  y.  Wtatt. 


Settlement — Conttruetion — Implied  covenant — JtepreeetUaii&n, 

By  a  settlement  the  settior,  after  reciting  that  he  was  entitled  to 
£7000,  part  of  a  distributlye  share  in  a  certain  estate,  which  was  in 
course  of  administration  in  this  court,  and  Uiat  it  had  been  agreed 
that  he  should  settle  £5000,  part  thereof,  for  the  consideration 
therein  mentioned,  assigned  to  the  truateee  £5000,  part  of  such  sum 
of  £7000,  uj^n  certain  truata.  The  settlor  died,  and  the  distribu- 
tiye  share  m  the  estate  under  adnumstration  did  not  realize  so 
much  aa  £5,00a 

Meld,  that  the  settiement  ^d  not  amount  to  a  representation  to 
settle  £&000  at  all  eyenta,  and  that  the  estate  of  the  settlor  was  not 
liable  to  make  up  the  deficiency  between  the  sum  realiced  and  the 
£5000.  

V.C.  W.      Km  Tbz  Paaiiu  Firx  bwuxAirGs  GoxrAicT^  Bunaxsa  <k 

Stock's  Casx. 


Mmi  Stock  Campaf¥g — &tennon  of  6iMtfi«fa— Powsr  io  kmd  sAara* 
hcidaro    FoRa^RetMim  of  premiyma, 

A  joint  stock  company,  established  as  a  lifo  asavrance  company, 
has  no  power  to  extend  its  business  to  marine  insurance  by  reaolu- 
tiona  to  that  effect,  and  the  shareholders  cannot  be  bound  to  an 
illegal  course  of  proceeding  by  the  receipt  of  circulars  announcing 
the  extension,  eyen  though  the  circulars  are  accompanied  by  a  dlyf- 
dend,  the  reenlt  of  such  extension,  the  directors  haying  no  power 
to  change  their  course  of  bosiness  in  any  mode  leas  formal  than  a 
fresh  deed  of  settiement  signed  by  all  the  shareholders. 

But  although  holders  of  policies  thus  illegally  granted  cannot 
recoyer  upon  them  against  the  company  under  the  Winding-up  Act^ 
they  are  entitied  to  a  return  of  tiie  preaiuima  paid  by  them. 


V.C.  a 


TTrrHXRXLL  y.  Wstbvbxll. 


ogr  «mpiic>a<tan     Wiaowt  uection,' 

A  will  contained  a  beqneet  In  the  fhUowmg  terma:—"  My  will  ia 
that  the  annual  Intereat  only  of  all  tha  reaicnie  of  my  property,  of 
whatsoeyer  kind,  d^a,  shall  be  diyided  into  as  numy  eoual  parts  or 
shares  aa  there  may  be  children  Kying  and  begotten  of  the  Dody  of 
T.  N.  W.,  of,  Ac,  on  the  body  of  hia  preaent  wife,  share  and  share 
alike,  aa  each  of  the  said  children  come  of  age ;  and  in  caae  any 
one  of  the  said  children  ahall  die  without  any  children  of  their  own 
lawfully  begotten,  then  In  that  eaae  hia  or  her  diare  of  the  said 
annual  tntmat  ahall  deyoLye  to  the  snryiying  children,  share  and 
share  alike,  and  so  on  soceessiyely  until  the  whole  amount  of  the 
said  interest  of  the  saUl  residue  comes  into  the  hands  of  the  grand- 
children and  great^rrandohildren  of  the  said  T.  N.  W.  and  of  hia 
wife  L.  W." 

The  toalator  then  ^ya  to  hia  wifo  an  annuity  of  £28,  on  condition 
of  her  makiiig  na  daim  whatcTar  upon  the  realdua  of  hia  property ; 
hot  if  aha  made  and  persisted  in  any  daim  upon  the  realdue  of  ma 
property  after  hia  decease,  the  annuity  should  not  be  paid.  And 
his  will  was  that  aU  casual  property  reyerting  to  his  estate,  whether 
of  leasehold  or  copyhold  propMty  or  mortgages,  policies  of  life 
assurance,  ground  rant,  4(C,  that  should  fall  in  or  be  adylsable  to 
call  in,  should,  aa  soon  aa  the  amount  thereof  waa  obtained,  be 
immediately  inyeated,  and  the  interest  receiyed  for  the  aforeaaid 
children. 

Meld,  that  children  Hying  at  testator's  death  were  entitied  to  the 
annual  interest  aa  tenants  in  common  for  life,  with  renudnder  to 
the  grandchildren  per  ettrpee,  aa  tenants  in  conunon  as  to  realty,  uk 
fee  as  to  personalty  abaoiutely ;  shares  of  children  dying  without 
issue  to  go  oyer,  snojeot  to  same  limitation  as  original  ahares;  and 
that  the  widow  was  not  put  to  her  election  between  dower  and  the 
annuity.  


V.  C.  K. 


Bmx  y.  JoNxa. 


Will — Chnttruetion — Gift  of  eorpue  vnth  dividenda  and  accumuUh 

tion^—  Veatinff^^  Oift  over, 

A  testatrix  leayea  a  leasdliold  house  and  furniture  and  personal 
estate  to  truatees  upon  trust,  to  sell,  and  conyert,  and  inyest  in  the 
three  per  cent,  eonaols,  and  stand  poasessed  of  the  proceeds  on  cer- 
tain truata,  and  as  to  the  reaidue  of  the  consols  in  trust  as  to  one 
moiety,  and  of  the  diyidenda  thereof  to  pay  the  aame  diyidends  aa 
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and  when  received  to  her  daughter  E.  M.  for.  her  separate  use, 
without  power  of  anticipation  for  her  life,  and  after  her  decease 
upon  trust  as  to  the  said  moiety  and  dividends  and  accumulations 
thereof,  until  it  shall  be  payable  and  distributable,  to  pay  the  same 
to  the  children  of  E.  M.  who  should  survive  her,  sons  at  twenty- 
one,  and  daughters  at  twenty-one  or  marria^,  with  benefit  of  ac- 
cruer and  survivorship,  with  a  gift  in  precisely  similar  terms  to  her 
daughter  M.  E.  and  her  children  of  the  other  moiety.  And  in  case, 
at  the  decease  of  either  of  her  said  daughters,  there  should  be  no 
child  or  children  who  should  have  lived  to  attain  a  vested  interest, 
then  that  moiety  and  the  dividends  and  accumulations  should  be 
held  in  trust  for  the  other  of  her  said  daughters  and  her  children 
as  before  g^ven.  And  if,  before  the  death  of  the  survivor  of  her 
said  daughters,  there  should  be  no  child  or  children  of  either  of  her 
said  daughters,  who  should  have  lived  to  attain  a  vested  interest, 
then  the  entirety  of  the  two  moieties  and  the  dividends  and  accu- 
mulations to  her  nephews  aad  nieces  absolutely.  E.  M.  having  died 
after  the  will,  but  in  her  mother's  lifetime,  the  testatrix,  by  a  codi- 
cil, refers  to  that  fact,  declaring  that  the  moiety,  the  gift  of  which 
had  BO  elapsed,  should  go  to  ner  surviving  dauefater  in  the  same 
manner  as  it  would  to  E.  M.  if  she  had  lived ;  and  there  was  a  gift 
to  the  only  child  of  the  deceased  daughter  for  maintenance.  The 
surviving  daughter  died,  leaving  six  children,  and  the  trustees  p^d 
the  fund  into  court. 

Held,  that  the  event  had  not  happened,  under  which  the  nephews 
and  nieces  would  take  by  virtue  of  the  gift  over :  that  the  interest 
of  the  grandchildren  was  not  vested,  but  their  shares  must  be 
directed  to  accumulate  until  the  grandchild  attained  twenty-one. 

L.  J.  Hartley  v.  Smith. 

WtU — DkrecHom  as  to  cart  of  ehUdren, 

A  testator,  by  his  will  and  codicil,  having  expressed  his  wish 
that  his  deceased  wife's  sister  should  take  charge  of  his  children, 
and  the  guardian  of  her  children  having  objected  to  her  doing  so : 

ffeld,  that  unless  a  case  were  made  against  the  propriety  of  the 
children  remaining  in  charge  of  the  piurty  named  in  the  will,  the 
court  would  give  effect  to  the  directions  of  the  testator. 

V.  C.  K.  Sands  v.  Sodkn. 

Parent  and  child — Promite  h}t  letter — Obligation — Settlement, 

A  marriage  being  in  contemplation,  W.  and  S.,  the  .fathers  of  the 
parties,  write  to  each  other  stating  what  they  intend  to  do,  and 
referring  to  there  being  a  settlement.  The  marriage  takes  place 
some  months  after,  and  the  settlement  is  executed  In  the  Scotch 
form,  containing  no  specific  reference  to  the  letters,  except  certain 
expressions  which  the  framers  of  it  in  their  affidavit  state  were 
intended  as  such  reference,  the  letters  not  being  made  the  subject 
of  a  covenant,  out  of  delicacy  to  W.,  the  father  of  the  lady.  W. 
by  his  will  leaves  certain  property  and  a  share  in  the  residue  to  his 
married  daughters ;  but  subsequently,  having  transferred  a  sum  of 
stock  to  the  trustees  of  the  settlement  in  question,  by  a  oodidl 
revokes  these  bequests,  considering,  as  he  expresses  it,  that  he  has 
done  all  he  can  be  expected  or  required  to  do.  On  W.'s  death, 
leaving  considerable  personal  property,  dissatisfaction  is  expressed 
on  the  ground  that  the  promises  in  the  letter  written  by  W.  in  con- 
templation of  the  marriage  have  not  been  carried  out ;  and  a  bill  is 
filed  praying  that  the  parties  taking  under  the  settlement  may  be 
declared  entitled  to  a  share  in  W.  s  estate,  according  to  such  pro- 
mises. 

Held,  that  the  letter  of  W.  was  only  a  proposition  of  something 
to  be  afterwards  carried  out  by  a  settlement ;  and  as  that  instru- 
ment contained  no  recital  of  the  letter,  the  expressions  used  in  it, 
and  in  the  will  of  W.,  were  not  sufficient  to  bind  his  estate;  and 
that  the  bill  must  be  dismissed  with  costs. 


V.  C.W.    Re  The  National  Alliance  Assuaance  Compant. 

AsHW0RTii*8  Case. 
Assipior  and  assigfiee — Chose  in  action — Set-off. 

^       Assignees  of  a  chose  in  action  take  it,  subject  to  any  right  of  set- 
off which  may  be  enforced  against  the  assignor. 

A.  assisnod  to  B.  a  debt  due  from  the  company  of  which  he  was 
director,  for  fees.  Calls  were  made,  and  the  company  was  subse- 
quently wound  up,  and  a  compromise  was  made  by  the  official 
manager,  by  whicn  A.  was  released  from  all  liability  on  his  relin- 
quishing all  claims  against  the  company. 


Held,  that  B.,  who,  although  he  had  given  notice  of  the  isfflgn> 
ment,  had  not  sued  for  the  debt  before  the  calls  were  made,  wag 
bound  by  the  compromise  under  which  the  official  manager  bad  set 
off  the  debt  against  A.'s  liability  for  calls. 

Y.  C.  S.  Bamvobd  t.  Gkbast. 

Breach  of  covenant^^Forfeiture — Relief  in  equOy—Terva. 

In  peculiar  circumstances jthe  court  will  relieve  agmst  forfeitore 
for  breach  of  covenant  to  repair. 

A  landlord  brought  ]iis  action  of  ejectment,  assigning  breaches  of 
covenant  to  pay  rent,  and  to  keep  insured  and  in  good  repur.  He 
recovered  judgment  by  default,  and  entered  into  possession  of  the 
demised  premises.  The  circumstances  of  the  case  were  peculiar. 
On  bill  filed  by  the  tenant,  the  court  granted  relief  on  terms. 

V.  C,  "W.  Stamlbt  V,  Staklbt. 

WiU'-^Iettue—'Parol  evidence — Faha  demonMtratio. 

Although  the  court  will  not  grant  an  issue,  nor  admit  parol  evi- 
dence for  the  purpose  of  negativing  or  explaining  the  effect  of 
words  (which  limit  the  effect  of  the  devise)  admittedly  contained 
in  the  will  at  the  time  of  execution,  but  allegc^l  to  have  been  inserted 
'  by  mistake,  it  is  at  liberty  in  such  a  case  to  construe  the  will  upon 
the  whole  scope  and  spirit  of  the  instrument,  taking  into  account 
the  surrounding  external  circumstances  of  the  property,  and  the 
knowledge  possessed  by  the  testator  at  the  time  of  making  his  viH; 
and  where  such  external  circumstances,  as  applied  to  the  whole  in- 
strument, afford  conclusive  evidence  that  the  actual  letter  of  the 
will  does  not  express  the  intention  of  the  testator,  then  and  then 
only  can  the  court  reject  qualifying  words  of  limitation,  treating 
the  plaintiff's  indicated  devue  as  unaffected  by  a  defectire  addition. 

y.  C.  S.      KioxEiM  V.  SoHXAVSS,  KoHLXR  ▼.  KoHLiB,  FoBNorr  T. 

Schmidt,  Bauxr  v.  Bausb. 

Praetieo-^Application  to  come  in  and  prove  after  decree    BHUofrmtv. 

Where  it  is  desired  to  obtain  a  rehearing,  or  have  a  decree  or 
order  altered,  the  proper  course  is  by  bill  of  raview. 

A  decision  of  the  court  below,  which  was  affirmed  by  the  Hoose 
of  Lords,  decided  that  certain  persons  were  entitled  to  a  food  as 
next  of  Idn  of  an  intestate,  and  the  fund  was  paid  into  court  to  the 
credit  of  certain  caases.  Sttbeeqnently  a  petition  in  the  cause  vas 
presented,  prajrlng  that  the  petitioner  mignt  come  in  and  establish 
her  claim  as  next  of  Idn,  and  tliat  until  she  had  had  an  opportunity 
of  doing  so  the  fund  might  not  be  dealt  with.  Petition  dismissed 
with  oosts. 


M.R. 


BaBBT   v.    STEVENft. 


Pfindpal  and  agent — BiU  for  account — Author  and  pMiehir^ 

Remedy  at  law — JuriedieOon^ 

Although  this  court  has  jurisdiction  to  entertain  a  hill  for  an 
account  by  a  principal  against  an  aeent,  it  will  not  do  so  when  the 
claim  is  a  mere  money  demand,  which  may  be  perfectly  well  ascer- 
tained at  law. 

*  SemUcy  this  court  will  entertain  a  suit  instituted  by  an  anther 
against  his  publisher  for  an  account,  when  the  latter  refuses  to 
render  an  account  altogether;  but  if  such  publisher  renders  an 
account  showing  a  certain  balance  due  from  the  author,  for  which 
he  brings  an  action,  this  court  will  not,  in  the  absence  of  fraud  or 
mis-statement,  allow  a  suit  to  be  instituted  by  the  author  praviug 
an  account  and  an  injunction,  but  will  leave  the  question  to  be 
determined  at  law. 

REVIEWS.  ^ 

The  Gkneral  Obdsks  and  Statutes  Hklatino  to  the  Pbac- 
TiCB,  Pleading  and  Jurisdiction  or  the  Court  of  Chancibt 
roR  Upper  Canada,  with  copious  notes  oompiled  from  fing- 
lisb  and  Canadian  Decisions  and  a  Book  of  Forms.  By 
Richard  Snelling,  LL.B.,  student-at-law,  and  Frederick  J. 
Jones,  solicitor.  .Toronto :  Henry  Rowsell,  Law  Bookseller 
and  Publisher,  1863. 

In  our  July  issue,  we  gave  a  cursory  notice  of  this  vala&ble 
work,  and  we  think  the  profession  may  now  be  congratalsted 
upon  having  before  it  that  whioh  it  has  so  long  needed,  the 
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orders  of  the  Ooart  of  Chancery  in  a  consolidated  form,  with  ex- 
haastive  notes  upon  each,  dealing  with  upwards  of  3,000  oases, 
andredacing  this  mass  of  decisions  to  a  shape  conformable  to 
modem  practice,  rendered  easy  of  reference  by  a  yery  elaborate 
index.  When  we  last  noticed  this  work  it  was  incomplete. 
It  is  now  finished.  The  book  is  dirided  into  three  parts. 
Part  the  first,  contains  all  the  orders  of  the  Coart  of  Chancery, 
now  in  force,  in  a  chronological  as  well  as  a  consolidated  form 
— the  orders  of  the  Court  of  Error  and  Appeal — and  the  orders 
rules  and  regulations  of  the  Privy  Council.  To  these  orders 
haye  been  appended,  thorou^ly  exhaustive  notes  of  English 
and  Canadian  decisions,  ana  the  notes  themselves  contain 
some  clever  dissertations  on  the  subjects  suggested  by  different 
sections  of  the  orders,  for  instance,  on  the  practice  on 
"  Security  for  Costs,''  pp.  6 — 10,  on  "  Production  of  Docu- 
ments," pp.  100-104,  on  *'  Receivers,"  pp.  16d-175.  A  portion 
of  the  latter  note  we  give  at  length : — 

"  A  receiver  duly  appointed  by  the  court  is,  from  the  moment  of 
his  appointment,  to  be  considered  as  an  officer  of  the  court  itself. 
He  will  be  protected  by  it  in  the  proper  discharge  of  the  necessary 
duties  of  his  office,  the  possession  of  the  receiyer  not  being  permit- 
ted to  be  disturbed  without  the  special  leave  of  the  court ;  (jBrooh 
y.  Oreaihed,  IJ.  A  W.  178;  Angel  y.  Smith,  9  Ves.  336;)  and  it 
will  be  considered  as  a  contempt  of  court  if  any  such  interference 
takes  place.  (Broad  y.  Wiekham,  4  Sim.  611 ;  Johnes  y.  CUxughton, 
Jac.  673.)  The  reason  for  this  is  explained  by  Lord  Eldon  in  Angd 
y.  JSmiih^  ntpra.  £yen  a  receiyer  appointed  to  get  in  property, 
port  of  which  he  finds  in  the  possession  of  another  receiver,  snould 
not  take  proceedings  to  deprive  the  latter  of  such  possession  without 
the  author!^  of  the  court  {Wardr.  SmUh,  6  Hare,  812;  Tlnkr. 
jetffuife,  lOBea.818.) 

The  general  objects  sought  by  the  appointment  of  a  receiyer,  are 
to  provide  for  the  safety  of  property,  pending  litigation,  and  until 
the  hearing  of  the  cause;  {TidUtt  y.  Amutronff,  1  Keen,  428;)  or, 
during  the  minority  of  infants,  to  preserye  property  in  danger  of 
being  dissipated  or  destroyed  by  those  to  whose  care  it  is  by  law 
entrusted,  or  persons  haying  immediate  but  partial  interests  therein. 
A  defendant  seeking  to  appoint  a  receiver  oefore  decree  must  file 
a  cross  bill.    (Orate  y.  JWy,  1  W.  R.  92.) 

A  receiyer  cannot  be  appointed  before  decree  on  the  motion  of  a 
defendant,  even  though  he  be  the  co-executor  of  the  plaintiff,  and 
the  bill  charges  that  a  receiver  is  necessary ;  {Robinsan  y.  Hadley, 
11  Bea.  614  ^  i^or  at  the  hearing,  on  the  application  of  the  defend- 
ant, unless  prayed  for  by  the  bOL    (JBarwo  y.  Oains,  8  Bea.  829.) 

A  receiyer  will,  in  a  proper  case,  be  granted  before  answer ; 
Ihichoorth  y.  Tra/ord,  18  Yes.  288 ;  Aberdeen  y.  ChiUy,  ZY.A 
C.  Ex  879 ;)  and  in  case  of  urgency  at  the  earliest  institution  of  the 
suit ;  (Meaden  y.  Sealey,  6  Hare,  620 ;  Hart  y.  Tulk,  6  Hare,  611 ; 
Tanfidd  y.  irvMM,  2  Russ.  149 ;)  and  leaye  to  serye  notice  of  motion 
therefor  will  be  ^yen.  Where  the  defendant  sought  to,  and  ab- 
sconded for  the  purpose  of  ayoiding  service,  a  receiver  was 
appointed  on  an  ez  jMirto  motion  for  that  purpose;  {DowKna  y. 
Hudson,  14  Bea.  423,  where  all  the  authorities  are  cited.)  Other- 
wise, if  the  defendant  has  not  absconded.  (CaiUard  y.  CaiUard,  26 
Bea.  612.) 

As  already  stated  a  receiver  may  be  appointed  before  answer,  on 
motion  and  notice  where  firand  or  danger  to  the  property  is  appre- 
hended, the  affidayits  of  the  respondent  on  shewmg  cause  having 
been  eoosidered  as  tantcunount  to  an  answer  for  this  purpose. 
{Jervis  y.  White,  6  Yes.  789.)  It  is  unusual,  howeyer,  to  moye  for 
a  receiyer  before  answer ;  but  in  strong  cases  it  has  often  been 
done.  (  Vaun  y.  Bamett,  2  Bro.  C.  C.  168 ;  Davivm  y.  Taies,  1  Bea. 
801 ;  lioyd  y.  Paawngham,  16  Yes.  69;  Duckworth  y.  Traffiyrd, 
mpra:  Metcalfe  y.  ISthertofi,  1  Y.  A  B.  180;  Daoie  y.  The  Duke 
of  MarJhoTiAtgh,  2  Sw.  108 ;  Wood^iaU  v.  Oredtu^  8  Sim.  180 ;  Tamr 
fidd  y.  /rvifie,  2  Rus.  149 ;  Meadwn  y.  SmI^,  6  Hare,  620.^  Where, 
howeyer,  fi&cts  not  founded  on  allegations  m  the  bill  are  mtroduced 
into  affidayits  in  support  of  an  application  for  a  receiyer,  the  court 
will  disregard  them.    (DavBwn  y.  YaUs,  1  Bea.  801.) 

At  any  time  after  answer,  if  a  sufficient  case  is  made  by  the  bill, 
and  sufficient  ammssions  contained  in  the  answer,  {BoddinffUm  y. 
Woodley,  8  Sim.  167,)  an  application  for  a  receiyer  will  be  enter- 


tained. (Lancaehire  y.  Lancashire,  9  Bea.  120.)  In  Hilet  y.  Moore, 
16  Bea.  176,  a  receiver  was  appointed  after  decree  on  the  petition 
of  a  defendant  a^funsthis  co-defendant,  the  application  haying  been 
supported  by  £e  plaintiff,  and  a  receiyer  naying  been  specially 
prayed  for  in  the  bill.  See  also  Barhw  y.  Gains,  8  Bea.  829 ; 
mlffecumbe  y.  Carpenter,  1  Bea.  171. 

A  receiyer  though  not  specially  prayed  for  by  the  bill,  may  be 
appointed  at  the  hearing ;  (Osborne  y.  Harvey,  1  Y.  A  C.  Ch.  116 ;) 
or  after  decree ;  (Bomnin  y.  Bell,  14  Sim.  892 ;  Brookery.  Brooker, 

8  Sm.  d^  G.  476 ;  Cooke  y.  Owyn,  8  Atk.  690;  but  see  Falhws  y. 
Lord  Dillon,  1  W.  R.  101 ;)  but  not  before  decree.    (Pear  y.  CUaa, 

9  W.  R  216 ;  8  L.  T.  N.  S.  648.) 

It  may  be  considered  and  stated  as  a  general  rule,  that  a  receiyer 
will  not  be  appointed  where  the  rights,  as  l>etween  the  plaintiff  and 
defendant,  are  doubtful,  if  the  defendant  has  obtained  the  legal  estate 
without  fraud,  and  no  case  of  danger  as  to  the  security  it  aUeged. 
(Laneaskire  y.  Laneashire^  9  Bea.  120.)  Not  will  the  court  inter- 
fere to  take  possession  of  property  from  a  party  who  has  it  under 
a  leffal  title,  except  in  cases  of  presumed  fraud  or  waste,  (Smith  y^ 
Colfyer,  8  Yes.  89,)  and  in  these  cases  it  proceeds  against  the  legal 
title  with  reluctance,  compelled  by  judicial  necessity,  the  effect  of 
fraud,  clearly  proved,  combined  with  imminent  danger  to  the 
property,  if  the  possession  should  not  be  taken  under  the  care  of 
the  court  (  Wbodyatt  y.  Oresiey,  8  SinL  180 ;  Mwrdaunt  y.  Hooper, 
Amb.  811 ;  StOwU  y.  Wilkms,  Jac.  280;  Huguenin  y.  Ba;^,  18 
Yes.  106.) 

The  application,  that  a  receiver  may  be  appointed,  must  be  made 
to  the  court;  (Orote  y.  Mng,  9  Hare,  App.  i. ;)  unless  to  supply  the 
yacant  place  of  a  receiyer  already  appointed  when,  it  seems,  it  may 
be  made  in  Chambers.  (Blackboro^tgh  y.  liavenhill,,!^  Jur.  1086; 
20  L.  T.  88.)  A  party  to  the  suit  may,  by  special  leaye,  be  appoin- 
ted a  receiver.    (Davis  y.  Barret,  18  L.  J.  Cn.  304.) 

The  granting  of  a  receiyer  is  a  matter  of  discretion,  to  be 
goyemed  by  a  view  of  the  whole  circumstances  of  the  case,. one  of 
such  circumstances  being  the  probability  of  the  plaintiff  being 
ultimately  entitled  to  a  decree.    (Owen  y.  Homan,  8  M..<&  6.  378.) 

The  court  will  sometimes  grant  a  receiver  pendente  lite.  (  Whit- 
viorthr.  Whyddon,  2  M.  <&  G.  62.) 

The  note  on  the  "  Master's  Office,'^  pp.  184-205,  is  most 
complete,  as  also  is  that  on  "  Coets,"  pp.  21^225. 

Part  the  seoond,  contains  the  book  of  forme  of  proceed- 
ings^-and  in  this  the  authors  have  exercised  excellent  dis- 
cretion as  to  the  selection  of  the  precedents  they  have  intro- 
duced into  their  work,  and  have  succeeded  in  confining  within 
a  moderate  compass,  a  selection  of  forme,  whieh  will  be  found 
of  great  use  to  the  practitioner  in  the  oonduct  of  a  cause. 
To  these  forms  have  been  appended  very  copious  notes  and 
observations — together  with  references  to  those  parte  of  the 
practice  and  orders  to  which  they  are  adapted.  The  index 
under  the  title  "forms,"  is  so  complete  that  the  particular 
precedent  can  be  found  without  any  difficulty,  while  the 
several  subjects  of  the  index  also  contain  references  to  the 
forms. 

^  Part  the  third,  contains  all  the  statutes  relating  to  the  prac- 
tice and  jurisdiction  of  the  Court  of  Chancery.  These  statutes 
have  been  collected  from  the  masa  of  enaotmente  contained  in 
oar  statote  book,  the  repealed  clansee  carefully  expunged,  and 
the  reprint,  we  might  say  the  oonsolidation,  is  most  perfect. 

The  authors'  note  on*the  jurisdiction  of  the  Court  of  Chan- 
eery,  pp.  475-504,  will  be  found  of  great  yalne  to  the  profession. 
Under  the  eeverid  heads  of  equitable  jurisdiction  they  have 
digested,  (not  so  far  as  we  can  learn  from  the  head  notes,  but 
form  apparently  a  most  correct  appreciation  of  each  case) 
every  reported  case  which  is  to  be  found  in  the  nine  volumes 
of  Grant's  Chancery  Reports,  and  those  of  this  journal.  So 
that  the  practioner  sees  at  a  glance,  in  a  digesteil  and  chrono- 
logical form,  all  the  decisions  which  have  been  recorded  in 
the  Court  of  Chancery  under  the  several  heads  of  its  statutory 
jurisdiction. 

The  arrangement  of  the  work  is  good,  and  the  work  itself 
will  be  found  to  be  a  convenient  and  trustworthy  guide  to  chan- 
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eery  practice — a  text  book  to  the  stadent  and  a  vade  mecum  to 
the  practioDer. 

The  thanks  of  the  profession  are  doe  to  Messrs.  SoelHng 
and  Jones,  who  certainly  hare  saooeeded  in  doing  maoh  to 
systematise  the  practice  of  the  Coart  of  Chancery,  to  bring 
mnch  order  ont  of  oonfaslon,  and  to  b«ve  oonferred  upon 
practitioners  andsoiton  a  great  and  lasting  benefit  We  do  the 
authors  only  simple  jastioe  when  we  say  they  ha?e  prodaced  a 
careful,  clever,  and  able  treatise,  nsefol  both  to  the  legal 
student  and  practitioner. 

The  work  is  a  credit  to  Canada.  Wo  may  well  be  proud 
that  we  hate  among  ns,  men  capable  of  compiling  so  Tsiuabls 
•  work,  and  a  publisher  able  to  send  forth  a  work  which  so 
far  as  its  typographical  execution  is  concerned,  wookl  reflect 
credit  on  any  ww  pablisfaer  in  the  Old  World. 


THt  WBSTXtKsm  Rimw,  July,  1863.   New  York :  Leonard 
Scott  &  Co.,  is  received. 

This  number  is  the  commencement  of  a  new  Tolume.  It 
opens  with  a  paper  on  The  Growth  of  Christianity,  which  is 
attributed  rather  to  accidental  ciroamstaaces  than  to  Ditine 
origin.  The  writer  contends  that  Christianity  was  the 
representatiTe  religion  of  the  period,  gradually  embodying 
prevailing  beliefs,  or  ^ving  expression  to  the  unuttered 
thouijhts  of  men  or  stimulating  their  minds  with  some  alhiring 
imagination.  In  a  word,  he  contends  it  was  only  a  popular 
reform  working  with  popular  organs,  and  that  its  victory 
lay  partly  in  its  own  strength,  pardy  in  the  weakness  of 
antagonistic  religions,  and  ^tly  in  its  own  inherent  imper- 
fection. Tlie  second  paper  is  a  review  of  Eugene  Sue's  work, 
the  Rival  Races,  and  neither  the  author  nor  the  translator 
receive  much  commendation  ;  it  is  said  that  the  Bnglish  is 
generallv  bald,  and  frequently  so  wanting  in  idiom,  that  it 
reads  like  a  school  exercise.  Stuart  Milb'  new  work  on 
Utilitarianism  is  next  reviewed.  This  work  is  said  to  have 
been  thrown  off  with  great  apparent  ease,  and  yet  to  be  fbll  of 
subtle  power,  and  in  many  places  illumined  oy  passages  of 
dear  and  manly  eloquence.  Gamesters  and  Gaining  Purses 
is  the  title  of  the  iourth  paper.  The  writer  argues  that  to 
extirpate  from  the  human  breast  a  taste  for  gaming  is  impos- 
sible. While  his  facts  are  interesting  his  arguments  are 
oogent  The  next  paper  is  on  Marriages  of  Consanguinity. 
The  writer  runs  counter  to  the  almost  universally  prevailing 
idea  that  such  marriages  are  hurtful,  and  endeavours  to  estal^ 
lish  that  the  idea  rests  rather  on  a  kind  of  superstition  than  on 
really  sMentiflc  considerations.  The  remaining  papers  are 
upon  Saint  Simon  and  his  Diseiples ;  The  Naturalist  on  the 
River  Amason ;  Louis  Blanc's  History  of  the  French  Revolu- 
tion  ;  Poland ;  and  Lancashire. 

Thx  EniifBUBOH  RxTiBW,  July,  1863. 

This  number  is  also  the  commencement  of  a  new  volume. 
It  opens  with  a  review  of  Mark  Napier's  Memorials  and 
Letters,  illustrative  of  the  Life  and  Times  of  John  Graham, 
of  Claverhouse,  Visoonnt  Dundee.  The  author  is  eeverely 
handled.  The  work  is  described  asa  violent  partisan  pamphlet 
in  three  volumes.  A  wish  is  expressed  that  the  "  Memorials  " 
may  speedily  go  down  to  the  depths  <f£  foigetf ulness,  leaving, 
when  they  disappear,  a  few  of  tne  letters  whioh  tbe^  contain 
floatinff  on  the  surface ;  for  so  long  as  the  "  Memorials  "  are 
remembered,  it  is  said,  they  will  be  a  reproach  to  the  author 
and  the  polite  literature  of  the  nineteenth  century.  Rev.  John 
B.  Pratt,  the  author  of  a  work  called  «  The  Druids  Illustrated," 
is  in  the  next  paper  more  politeljr  but  not  less  severely  handled 
than  Mr.  Mark  Napier.  The  milk  of  human  kindness  begins 
to  flow  in  the  next  paper,  wherein  Mr.  James  Ferguson,  who 
has  recently  published  a  History  of  the  Modem  Stjrles  of 
Arohiteotore,  is  much  praised.  The  author,  it  is  said,  has 
traced,  and  worthily  traced,  the  history  of  architecture  in 
every  country  in  the  world,  from  its  crude  infancy  through 


the  several  stages  of  its  greatness  and  decay.  Louis  Blane'i 
History  of  the  French  Revolution  is  the  subreot  of  the  next 
paper.  The  author  is  described  as  a  man  of  elo<^aeiioe,  bnt 
of  error.  His  work  is  not  looked  upon  by  its  reviewer  with 
much  fkvor,  but  nothing  very  harsh  is  said  either  of  him 
or  of  it  In  the  next  paper,  which  is  a  critique  on  the  Itte 
Sir  George  Comewall  Lewis'  Dialogue  on  the  Best  Porn  of 
Government,  vrell  deserved  pnuse  is  conferred  upon  the 
author,  who  for  many  vears  was  a  oontribotor  to  tite  Edm- 
hurfih  Be»iew,  and  who  nimself  for  some  time  superiotended 
its  issue.  It  is  said  of  the  deceased  Baronet,  that  bia  pa^ 
suit  of  literature  was  ftve  of  the  smallest  taint  of  low  or 
sordid  motives ;  but  that  he  did  not  on  account  of  his  ioTe  of 
letters  abandon  the  pa&  of  politics,  nor  did  that  rnlin^  pas- 
sion impair  his  influence  in  Parliament  or  in  the  Otbiaet 
The  remaining  papers  are  devoted  to  Xavier  Raymond  on  the 
Navies  of  France  and  England ;  the  Sonroee  of  the  Nile ;  and 
The  Scots  in  France :  the  IVench  in  Scotland ;  and  Lyell  oa 
the  Antiquity  of  Man. 


Gonsr's  Lady's  Book  (Philadelphia :  Louis  A.  Godej)  for 
September  is  received.  The  embellishments  of  thia  number 
are,  as  usual,  all  that  can  be  desired.  The  first  is  t  Hoe 
engraving  of  landscape  and  figures,  called  the  **  Happv  Party.'' 
The  second  is  a  double  extension  colored  foshion  plate,  eoD- 
tuning  five  figures  of  great  beauty.  The  third,  whieh  is  la 
engraving  on  wood,  is  a  humorous  plate,  containing  two 
figures,  and  called  "Raising  a  Beard."  There  are  Mdai 
two  plates,  each  repreeentinc  the  latest  style  of  Riding  Dreai ; 
front  and  back  view,  two  plates,  each  representing  a  DisDer 
Dress;  a  plate  representing  a  Morning  Robe;  and  oiher  i^itai 
of  lesser  importance. 


JUDQBS. 

lb*  HoDonlO*  J08IPH  OUBIUN  M0RBI80N.  iMrvtotm  A  Pdn<  Jadp  rf 
thB  Omrt  oTOoiiimoa  PIcm  for  Cmwr  OtoMlA,  to  l»  a  Palni6  Jodgs  of  thtOMrt 
ofQnara^aBMieliforUpiMrOtaMlk.    (OwtUS  Auf— t »,  1868.) 

TteHMwrabto  AD4M  WHiSON,  htniMtaM  »  fvkmk  Joif*  of  «•  OoartoT 
Qam-n*s  Bench  Ibr  Upmr  Gtaada,  to  b»  •  P«km4  Jodat  ot  thb  Ooort  of  Oobboi 
PkM  for  Upp«  Ouukte.   (QMstUd  Aognit »» 1888.) 

OOBONXBfl. 
BOBVRT  A.  OORBBTT,  BmoirViH.  t)^  and  CHARLV8  HcDONALD  CiXBMlf 
■mulr^  M  .D.,  AMoelAit  OoroiMn,  Uaitod  OonatlM  «r  MorthwibiriMd  ui 
BnibJun.    (Oasvttod  SeptamlMr  U^  1888.) 

WARRBN  H.  BLAKB,  BMiiiln,  H.  P.,  Mid  JAMBB  VOOIT  8AC1I0W,  SuoH 
M.  D.,  Anodats  Ooroimn,  Ooaaty  of  Norfolk.    (QaMttod  BtpttmbK  U;  186S.) 

ABCHIBALB  A.  RnmLB,  MtpOt^  M.  B.,  Aindrtt  OotOMT,  atjti  fan^ 
(OaMtttd  Bapmmh&t  12, 1S6S.) 

ntlBBRIOK  M0R80N,  a^«li%ILB.,AflooM»OtoiMr,€oeBtgrtfUMoli- 
(QMolted  Stplmbw  la,  1888.) 

LBWIS  J.  GRUNBr,  flnolf^  and  I.AWRBKOV  MoLAUOBUXt  ^^ 
AMOdata Oorooan,  Obon^  ofMlgln.    (Qasatttd  SeptemlMr  18^  1861) 

W1E8T0N  L.  HBSBIMAN.  Biqiiifa,  M.  B.,  Aaioetate  Ooc«Mr,  Uatttd  OoiHtbi 
orRortiuunbarlandandBarliam.    (Qaasttad  Baptombtf  18, 1868.) 

trOTARIBS  PUBLIO. 

HOLLANB  TINTOK  BAIVBIRS.  of  Port  Hbpa,  BmOn,  tote  a  BotHX  P«^- 
bi  Uppor  Ouiate.    (Oaaottad  A^lu*  88, 1868.) 

ALf  RHB  BTLBT,  of  Mattiwik  Btoolve,  ta'bos  NotttTMMIe  IB  XJ^piT  OnmH 
(Ooattad  AoSMt  SB,  1668.) 

JOKN  J. 8.  PLMT,  of  Brttovffla, lMi«in^  BanM»«^LMr,  Id  teaNoliiT 
PablielaUfptrQMMda.   (qaaotUd  flif toBi>»  »,  1868.) 

WILUAM  AMBB06I,  of  HaaiiUtoa.  Bnqviia,  BanMcratltfib  totea  Notai7 
BnbUo  in  Uppar  (koada.    (Qaartted  Saptmalnr  18, 1868.) 

WALTBR  B.1IACD0NALD.  of  Hamiltoo,  Iwralia,  Bai«l>tar«t^Uw,totot 
Notary  PuUIb  in  UppoHaanadab    (Gaaattod  flaptnnb«r  18, 1888.) 

CLIRK8  Of  OOUNTT  OOmtTB. 

nUKOIS  AlfBRBW  BCRNAfO)  OLBNCK,  BMialraito  l»OI«k  ofllNOmi^ 
OmH  In  and  for  tlia  Ooanty  of  lineola,  la  the  room  aadiload  «f  JohsMB  CUm^ 
Biqvlra,  daeeaMd.    (Oaadttod  B^plambar  18, 1868.) 


TO   CORRESPONDENTS. 

BtuDmn  Af  Uir**->«  A  Urn  StDwra'^-^  A  Uw  Bteuan,"  nsiw  Qn^ 
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DIARY   FOR  NOVEMBER. 


1.  S17ND4T  -^  Vknd  Smdnjf  <i(/ler  lVM%r. 

8.  SUNDAY.....  23ro{  Sunday  t^fter  TrinUy. 
11.  Wednaaday ..  Last  day  for  sarrlee  fhr  Coonty  Oooit. 
15.  SUNDAY  ....  24M  Simday  a/iar  Trxnity, 
10.  MoDdajr  ...y.^  Mtchaetoaa  Term  b«gliifl.  Chiimry  Hatetng 
20..  Friday ^aper  Day,  CL  B. 

21.  Satorday. Paper  Day,  0.  P.    Declare  Ibr  Oo.  Omiri 

22.  SUNDAY  ....  Wh  Sumlay  o/ter  |Hfii<y. 
28.  Monday Paper  Day,  Q.  B. 

24.  Taeedjqr .».»  Paper  Day,  C.  P. 
2Sb  Wedneaday ..  Paper  Day,  Q.  B. 
90.  Tbareday  ....  Paper  Pay,  0.  P. 

28.  Saturday......  Miehaelmailtanneada. 

29.  SUNDAY  ....  Xrt  SmdoM  im  Advent. 

80.  Monday........  Lait  day  nr  iioiioe  of  Trial  fiir  Oo.  Ooort 


BU8INE88    NOTICE. 

iiiMleMi4^4«.f¥i|MPMoft^Afe.|iNrii«f4r<vv^ 

aUoMriNutdtieaeocmnti  Aa««  &eeiij)faMcd<ntAeAaiidt()^  Jfeitrt.  jlnlo^A  (i.inl(i||Aff 
JUomeyt,  Bmrrie,  for  ccUeetUm  ;  and  that  only  a  prompt  rtmittanM  toihemvfiU 
eaveoeete. 

B  UvrOhffreat  rtlmetanctthat  (MPrcprittarthavtadopt^dtkUctmrnt  Mftijf 
have  been  eompfUed  to  do  win  order  to  enoUe  ttem  to  mutthar  current  ta^ftnuf 
wMea  are  very  neavy. 

NvmUiat  ttewe^/ldiieff  ^<A<JB>iiiiMlliaop«iMra%«dNittl«l,d(«0o«2dflMi<6e 
tmrMeonoMe  to  ea3>e^  Ma<  Me /V^eitipn  «iKi  Oy^oert  ^tte  Ciwrto  ioeiiU  iMOord 
i<  a  liberal  tupportf  indead  t^aOawing  themnlvet  to  be  tuodfor  their  stUucriptun^t. 

NOVEMBER.  1868. 

ASSOCIATIONS  FOB  THB  AMBNDMBKT  OF  LAW. 

Law  is  a  progreisiire  Boienee ;  but  ndvor  oan  be  eaid  to 
be  perfeot  Tbe  aim  of  all  is  to  make  it  as  perfeot  as  pos- 
sible. The  attempts  to  perfect  it  occasion  ameodmeBtSy 
which  amendmeiits  should  be  carefullj  and  oonsiderately 
made,  and  made  when  necessary. 

The  abiKty  to  amend  pre-snpposes  an  acquaintance  with 
the  law  to  be  amended — ^its  working  in  legard  to  the  rela- 
tions of  life.  Law  is  a  rule  of  action.  Its  imperfections 
are  discoyered  by  reason  and  experience. 

None  are  more  conversant  with  the  law  than  those  who 
are  engaged  in  its  administration.  Men  whose  business  it 
is  to  advise  upon  its  application  to  the  affairs  of  life,  are 
those  who  not  only  discover  its  ahort-oomingiiy  but  are  most 
oompetent  to  suggest  the  requisite  remedies. 

Suggestions  to  be  of  real  value  ought  to  be  systematiied. 
Our  law  makers  are  not  all  lawyers.  There  is  no  officer 
whose  special  duty  it  is  to  suggest  and  superintend  amend- 
menta  of  the  law.  Much>  thereforoi  is  left  to  spontaneous 
aotiooy  without  the  direction  necessary  to  secure  for  the 
action  the  most  beneficial  effect. 

Henee  it  is  that  associations  for  the  amendment  of  the 
law  are  not  only  laudable  but  necessary.  The  aggregation 
of  trained  minds  on  subjects  with  which  the  minds  are 
intimately  conversant  works  an  immense  amount  of  good. 
No  association  of  the  kind  has  yet  been  formed  in  Upper 


Canada.  Our  object  is  to  point  out  the  working  of  the 
Association  for  the  Amendment  of  the  Law  in  the  mother 
country,  of  which  we  so  often  hear,  in  the  hope  that  the 
profession  in  Upper  Canada  may  be  stimulated  to  imitate  it. 

It  is  about  twenty  years  since  the  "  Society  for  Promot- 
ing the  Amendment  of  the  Law''  was  first  established  in 
London.  Most  of  us  are  familiar  with  its  name,  and  some 
of  us  are  fiimiliar  with  its  working.  Though  still  in  its 
infancy,  it  has  done  the  State  good  service.  It  is  not 
composed  simply  of  lawyers,  but  of  eminent  laymen.  All 
work  together  for  the  common  weal. 

Tbe  declared  object  of  the  association  is  to  promote,  by 
discussion  and  otherwise,  the  careftd  and  cautious  improve- 
ment of  the  law  of  England  in  all  its  branches;  to  point 
out  to  the  Legislature  and  the  pubUo  the  defects  in  the 
legal  system ;  and  to  suggest  appropriate  remedies. 

The  associstion  consists  of  honorary,  corporate  and  ordi- 
nary members.  Any  gentleman  may  become  an  ordinary 
member.  Chambers  of  commerce,  town  councils,  law 
societies,  and  other  bodies  associated  for  any  public  object 
are  eligible  as  oorporate  members.  Honorary  members  are 
generally  distinguished  fbreignefs,  or  penons  faofding  a 
judioial  poMtion,  or  fonner  ordin«ry  members  who  have 
left  Bn^nd.  The  officers  of  the  association  are  a  presi- 
dent, vic^presidentSy  treasurer,  secretary,  and  eighteen 
manageis.  These  compose  the  oouneU  by  which  the 
assoeiatioB  is  governed. 

The  veteran  law  reformer.  Lord  Brougham,  is  president 
of  the  association.  Among  the  vice-presidents  we  find  the 
Lord  Chancellor,  the  Lord  Chief  Justice  of  the  Queen's 
Bench,  the  Judge  of  the  High  Court  of  Admiralty,  Yioe- 
Chancellor  Wood,  Mr.  Justice  Keating,  Sir  Fitzioy  Kelly, 
the  Judge  Advocate  General,  and  others  whose  names  are 
weU«knowB  to  legal  fhme.  Among  the  ordinary  members 
we  find  the  Attorney  General,  the  Duke  of  Cleveland,  Lord 
Bbury,  Sir  F.  H.  Gh)tdsmid,  Q.C.,  the  Recorder  of  London, 
the  Commissioner  of  the  Court  of  Bankruptcy,  the  Lord 
Justice  Grenend  of  Septiand,  the  Lord  AdvOette  of  Scot- 
land, several  oounty  court  judges,  queen's  counsel,  barris- 
ters, solicitors,  members  of  Parliament,  and  other  laymen. 
Among  the  oorporate  members  we  find  the  Bslfhst  Chamber 
of  Commerce,  the  Liverpool  Chamber  of  Commerce,  the 
DuUin  Chamber  of  Commerce,  the  Glasgow  Chamber  of 
Commeroe,  the  Manchester  Chfunber  of  Commeroe,  the 
I^ymonth  Chamber  of  Commerce,  the  Faoultj  of  Procura- 
tors, Glasgow,  the  London  Associalion  for  the  Protbction 
of  Trade.  Among  the  honorary  members  we  find  Chi#f 
Baron  Pollook,  Chief  Justice  Baiie,  the  Bight  Hon.  Joseph 
Napier,  the  Attorney-General  o^  Hong-Kong,  the  Consular 
Judge  at  Constantinople,  M.  Troplongi  M.  Guifot,  M. 
Benyer,  and  Baiid  Dudley  Field. 
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There  is  an  Annual  Sessioni  oommendng  in  November 
and  ending  in  Jnly.  Bnring  the  aesaon  a  number  of 
general  meetingii  are  held  for  the  reoeption  of  reports  and 
papers,  and  for  discussions. 

If  a  member  be  desirous  of  bringing  any  subject  before 
the  association  for  consideration,  he  may  do  so  in  one  of 
three  ways: 

1.  He  may  read  a  paper  to  the  association,  having  first 
obtained  the  oonsent  of  the  connoiL 

2.  He  may  move  a  resolution  on  the  subject  at  a  general 
meeting. 

8.  He  may  address  a  oommunieation  to  the  council* 
GThe  association  or  ooundl,  as  the  case  may  be,  will  then, 
if  they  think  fit,  refer  the  paper,  resolution  or  communica- 
tion to  a  committee  to  consider  and  report  thereon. 

Every  report  of  a  committee  is  read  at  a  general  meeting. 
Papers  and  reports  are  printed  by  the  association,  and 
supplied  gratuitously  to  every  member.  Li  order  to  &eili- 
tate  its  enquiries,  the  association  has  fitted  up  its  rooms 
with  an  excellent  law  and  parllamentaxy  library,  which  is 
open  at  all  hours  of  the  day. 

Ordinary  and  corponte  membeis  are  elected  by  the 
association  at  its  general  meetings.  The  elections  are  by 
ballot,  and  one  black  ball  in  seven  excludes.  Honorary 
membeis  are  elected  by  the  council,  who  report  the  elec- 
tions to  the  general  meetings  for  confirmation.  Every 
member  may  propose  an  ordinary  or  corporate  member  by 
sending  the  name  and  address  of  the  candidate  for  inser- 
tion, with  the  name  of  the  proposer,  in  a  book  kept  for  that 
purposa  Every  body  entitled  to  corporate  membenhip 
may,  from  time  to  time,  nominate  any  number  of  its  mem- 
bers, not  exceeding  five,  as  its  representatives;  and  such 
representatives  have  all  the  rights  of  ordinary  members, 
except  that  of  being  president,  vice-president,  manager, 
treasurer  or  secretary. 

Ordinaiy  members  pay  an  annual  subscription  of  two 
guineas,  or  a  life  subscription  of  ten  guineas ;  corporate 
members  pay  an  annual  subscription  of  two  guineas; 
honorary  membeis  are  exempt  from  all  payment.  Both 
annual  and  life  subsoripdons  are  payable  on  the  election  of 
members,  and  payment  in  every  case  precedes  membership. 
The  first  annual  subscription  is  paid  for  the  current  year 
ending  81st  October  following  election;  and  all  future 
annual  subscriptions  are  payable  in  advance  on  1st  Novem- 
ber. Annual  subscriptions  of  ordinary  membeis  are  con- 
vertible into  life  subscriptions  on  payment  of  twenty 
guineas. 

An  annual  meeting  is  held  in  June,  appointed  by  the 
council,  of  which  fourteen  days'  notice  la  given  by  the 
secretary  to  all  the  members.  Oeneral  and  special  meetings 
are  bell  on  days  appointed  by  the  association  or  council. 


The  preudent  and  vice-presidents  are  elected  at  the 
annual  meedng,  on  motion,  by  show  of  hands,  or  (if  a 
ballot  be  demanded  at  the  time  by  at  least  seven  memben) 
by  ballot  The  managers  are  also  elected  at  the  ainnul 
meeting,  by  the  members  pTesent,  by  means  of  votiog 
papers.  Any  two  members  of  the  asaociation  may,  bj 
writing  signed  by  them,  nominate  one  ordinaiy  member 
for  election  as  manager ;  and  every  such  nomination  nut 
be  sent  to  the  secretary  eight  days  before  the  anDul 
meetbg.  Managers  are  eligible  for  reflection  witboat 
nomination.  Four  days  before  the  annual  meetiDg  tbe 
secretary  is  to  send  to  all  the  members  a  list  oontainiog- 

1.  The  names  of  the  managers  fat  the  current  year  vbo 
have  not  given  notice  in  writing  of  intention  to  redre. 

2.  The  names  of  ordinary  members  nominated  ftr 
managers. 

A  voting-paper  containing  the  last-mentioned  list  la  sop" 
plied  to  each  member  present  at  the  annual  meeting,  vbo, 
after  reducing  the  number  of  names  to  not  more  tbu 
eighteen,  hands  in  the  vodng-paper  to  the  seeretai7,TitbiB 
one  hour  from  the  commencement  of  the  meeting,  at  tbe 
expiration  of  which  time  two  scrutineers,  appointed  at  tbe 
meeting,  declare  the  results  of  the  votmg.  In  the  eTent 
of  an  equality  of  votes,  rendering  the  eleotbn  as  between 
two  or  more  of  the  proposed  managen  uncertain,  the  neolt 
is  determined  by  ballot 

The  council,  within  fourteen  days  after  the  aanul 
meeting,  appoint  the  treasurer  and  the  secretai;  for  tbe 
current  year. 

Any  vacancy  occurring  during  the  year  in  the  offioe « 
president  or  manager,  may  be  filled  up  at  a  general  meet- 
ing (ot  which  seven  days'  notioe  is  sent  by  the  seoietary  to 
all  the  members)  on  motion,  by  show  of  hands,  or  (if  * 
ballot  be  demanded  at  the  time  by  at  least  seven  membeD) 
by  ballot 

The  association  at  the  general  meetings  appoint  standiog 
committees,  and  also  special  committees  to  consider  asd 
report  on  specific  subjects  of  reference. 

Such  is  the  working  of  the  association.  It  ifl  Aof^ 
and  yet  sufficient  for  all  practical  purposes.  And  we  art 
gkd  to  say  that  year  by  year  the  influence  of  the  aeso- 
ciation  is  extending  and  being  extended.  Its  discnasiotf 
are  marked  with  earnestness  and  ability.  Daring  tbe 
past  year  fourteen  general  meetings  were  held;  eleyea 
papers  upon  subjects  of  importance  were  read  and  cod- 
sidered,  all  of  which  were  printed  and  circulated;  two 
reports,  prepared  by  committees  specially  appointed, 
were  received,  one  of  which,  after  careful  diacosaoo, 
was  formally  adopted  by  the  association.  Owing  to  p^^ 
sure  of  business  it  was  found  necessary,  upon  more  tfavt 
one  occasion,  to  hold  meetings,  and  to  have  more  tbsB 
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one  paper  read  on  the  same  evening.  Serenl  epecial  oom- 
mittees  are  now  pnrsoing  their  special  inquiries.  Twenty- 
aeyen  new  members  were  enrolled  daring  the  year.  Some 
of  the  recently  elected  members  are  influential  public  bodies. 

There  are  at  present  twenty-nine  honorary  members  and 
two  hoDdred  and  ninety*six  ordinary  membms.  The  latter 
includes  eleven  corporate  members.  This  feature  is  a 
novel  one ;  and  we  must  say  we  approve  of  it.  Corporate 
members,  representing  oommeroialy  manufacturing  and 
educational  interests,  are  specially  qualified  to  render  im- 
portant service  to  such  an  association.  The  bodies  whom 
they  represent  share,  through  their  deputies,  in  the  delib- 
eimtions  of  the  association,  and  are,  at  the  same  time,  in  a 
position  to  make  valuable  communicationa  upon  subjects 
of  intereat  The  aaaooiation,  whoae  object  ia  the  good  of 
the  people,  is  thus  mediately  brought  into  connection  with 
the  people,  and  by  a  speeies  of  reflex  action  the  object  of 
the  assocktion  is  directly  advanced.  • 

We  cannot  say  too  much  in  praise  of  such  an  association. 
Its  conception  is  laudable,  and  its  existence,  as  we  have 
already  said,  is  in  a  civilised  community  a  matter  of  neces- 
sity. We  trust  that  ere  long  the  people  of  Uj^r  Canada 
will  give  a  proof  of  their  advanoed  state  of  civilisation  by 
forming  and  successfully  working  an  association  of  the  kind. 
If  we  have  done  orsaid  anything  to  hasten  the  movement 
our  labor  will  not  be  in  vain.  We  can  only  suggest; 
others  must  act.  We  feel  confident  that  if  eiUier  encou- 
ragement or  support  be  needed  from  the  parent  association, 
the  same  shall  not  be  wanting. 


PROTBCTION  OP  SHEEP. 

An  act  of  last  session,  having  for  its  object  the  protec- 
tion of  sheep,  effects  a  strange  alteration  in  the  substance 
of  the  law,  to  which  we  would  direct  attention. 

The  act  contains  seven  clauses,  besides  one  limiting  its 
appHcation  to  Upper  Canada. 

Section  1  enacts  that  '<  It  shall  be  lawful  for  any  person 
to  kill  any  dog  in  the  act  of  pursuing,  or  worrying,  or  des- 
troying such  sheep,  elsewhere  than  on  land  belonging  to 
the  owner  of  such  dog.'' 

Sections  2,  3  and  4,  provide^  that  on  complaint  in  writ- 
ing, on  oath,  to  a  justice  of  the  peace,  that  any  person 
'<  owns  or  has  in  his  possession  a  dog  which  has  within  six 
months  worried  and  injured  or  destroyed  any  sheep,''  such 
justice  may  proceed  summarily  with  the  matter,  and,  in 
case  of  conviction,  may  make  order  for  the  killing  of  the 
dog,  and,  ''  on  default,  may  in  his  discretion  impose  a  fine 
upon  such  person  not  exceedbg  twenty  dollars  with  costs." 
Section  6  enacts  that  no  conviction  under  the  act  shall  be 
a  bar  to  an  action  for  the  recovery  of  damage  done  to  such 
sheep;  and  section  7  enables  the  defendant  in  any  aetbn 


for  killing  a  dog  under  the  1st  section,  to  plead  the  general 
iiasue,  and  give  the  act  and  the  special  matter  in  evidence. 

The  above  sections  are  so  worded,  we  fear,  that  much 
doubt  will  arise  as  to  their  true  meaning,  and  some  diffi- 
culty in  proceeding  under  them ;  but  we  do  not  purpose 
examining  their  clauses  now.  It  is  with  sec.  6  that  we  are 
more  particularly  concerned.  It  is  as  follows : — "  It  shall 
not  be  necessaiy  for  the  plaintiff  in  any  action  of  damages 
for  injuiy  done  by  a  dog  to  sheep,  to  prove  that  the  defen- 
dant was  aware  of  the  propensity  of  the  dog  to  pursue  or 
injure  sheep,  nor  shall  the  liabUity  of  the  owner  or  posses- 
sor, as  aforesaid,  of  any  dog  in  damages  for  any  injury  done 
by  such  dog  to  any  sheep,  depend  upon  his  previous  know- 
ledge of  the  propensity  of  such  dog  to  injure  sheep." 

This,  as  regards  injuries,  &c.,  to  sheep  by  dogs,  com- 
pletely alters  the  existing  law,  which  is  thus  laid  down, 
namely,  that  the  owner  of  domestic  animab  not  necessarily 
inclined  to  commit  mischief,  is  not  liable  for  any  injury 
committed  by  them,  unless  it  can  be  shown  that  he  previ- 
ously had  notice  of  the  animal's  vicious  propensity — ^in 
other  words,  in  an  action  agunst  the  owner  of  a  dog,  for  an 
injury  committed  by  puch  dog  to  the  person  or  to  personal 
property,  the  rule  of  law  is  that  the  fctenler  must  be 
alleged  and  proved.  As  the  act  comes  at  once  into  force, 
and  contains  nothing  express  to  show  that  it  is  not  intended 
to  have  a  retrospective  effdct,  there  is  more  necessity  for 
drawing  attention  at  once  to  the  above  provision.  The 
alteration  in  the  rule  of  law  seems  to  us  of  doubtful  advan- 
tage, and  exposes  every  former  in  the  community  to  the 
danger  of  loss  witiiout  misconduct  on  his  part  True,  it 
may  be  said,  why  should  my  neighbour's  dog  injure  my 
sheep  with  impunity  1  But  every  farmer  must  keep  a  dog 
for  Us  own  protection,  and  dogs  axe  not  by  nature  inclined 
to  kill  sheep-*in  flust  not  one  dog  in  a  thousand  will  do  so, 
and  the  rule  seemed  reasonable  enough  that  the  owner 
should  not  be  held  liable  unless  a  misehievouB  propeumty 
developed  itself.  Blame  can  only  attach  to  the  owner  of  a 
dog  when,  after  having  ascertained  that  the  animal  haa 
propenrities  not  generally  belonging  to  his  race,  he  omits 
to  take  proper  precaution  to  protect  the  public  against  the 
ill  consequences  of  those  anomalous  habits. 

It  seems  strange  that  the  LegiBlature  should  do  away 
witii  a  wholesome  rule  as  respects  thetp  only — afford  pro- 
tection to  sheep,  and  not  to  men.  Thus,  if  a  dog  worries 
sheep,  it  is  not  necessaiy  to  prove  that  the  owner  ^'was 
aware  of  the  propensity  of  tiM  dog  to  punoe  or  injure 
sheep;"  butif  a  dog  grievously  bites  and  wounds  a  grown- 
up person  or  a  child,  the  disposition  of  the  animal  to  do  so 
and  the  scienter  are  still  the  gist  of  the  action. 

It  is  the  knowingfy  keeping  a  ^og  accustomed  to  Hte 
I,  that  constitutes  the  liability  ia  ease  any  penoa 
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is  injared  by  sooh  anioMl.  Aad  in  an  aotion  for  ad  iajuiy 
alleged  to  be  done  by  a  ferodooB  dog  of  the  defeadaat^ 
knowa  by  him  to  be  of  that  character,  it  was  held,  as  moat 
of  our  readers  know,  that  the  plea  of  "  not  gailty ''  pat  the 
tdenter  in  issaCi  as  well  aa  the  character  of  the  dog. 

Now,  withont  gainsaying  the  fact  that  there  is  a  large 
amount  of  money  invested  in  sheep,  and  that  a  sheep  is  a 
Tory  usefnl  and  yaluable  animal,  and  withal  a  very  gentle 
oreatare,  we  mnst  think  that  the  Legislatnre,  in  its  anxions 
care  to'protect  sheep  and  lambs  against  ferocious  dogs^  has 
lost  sight  of  protection  for  women  and  children,  to  say 
nothing  of  men|  who  might  be  supposed  to  be  able  to  pro- 
tect themselves. 


ENGLISH  BENCH  AND  BAR. 

Mr.  Saqjeant  Pigott  has  been  appointed  a  Baron  of  the 
Gonrt  of  £xoheqaer. 

Sir  Bonndell  Fdmor,  Q.C.,  has  been  appointed  Attorney- 
General*  in  the  room  of  Sir  Wm.  Atherton,  Q.C.|  resigned, 
owing  to  ill  health. 

The  new  Solieitor-Oeneral  u  R.  P.  Collier^  Q.a  Hia 
afpoiiitmeiit  is  well  received  by  the  profession. 


SELECTIONS. 


THE  COSTS  09  ACnOHS  IN  THE  SOPERIOA  COtJftTS 

OF  COMMON  LAW  • 

Probably  no  snbjiM  with  whidh  a  lawtto  is  profttostonally 
brovftht  iki  oontaot,  is  so  nuaittr active  and  even  distastefhl  to 
him  as  that  of  costs.  Still  its  importance  is  perceived  almost 
without  an  elfort  of  .thought.  The  expense  of  bringing  and 
sustaining  an  action  for  the  vMRcatlon  of  a  personal  right  may 
be  so  greats  or  so  sapricloos  in  reference  to  its  incyents,  as 
to  make  recourse  to  the  established  tribunals  too  perilous  for 
the  ordinary  cltlsen,  and  thus,  With  the  highest  mtetltgenee 
and  intenity  on  the  Beach»  it  would  happen  that  the  adn^inis* 
tration  <n  justice  between  man  and  man  would  practically  be 
etfeoted,  if  at  all  by  extremely  rude  expedients.  Of  course 
this  supposition  is  extreme  and  beyond  all  ohande  of  reliz^ 
tion,  at  least  in  this  oouatry,  but  it  serves  to  point  out  the 
kind  of  impediment  which  an  ill -adjusted  system  of  imposing 
costs  throws  in  the  way  of  the  efficiency  of  otherwise  perfect 
judicial  courts. 

Peraoai  unaeqaaintod  with  the  detuk  of  legal  piaetiee 
naturally-  enough  imagine  that  there  can  be  no  difficulty  in 
the  matter.  A.  has  a  daim  affsinst  his  neighbour  B,  to  Snforee 
which  he  is  obliged  to  seek  ine  aM  cf  a  Ooort  of  Law.  He 
succeeds  in  his  suit :  as  a  matter,  of  ceoise,  in  addition  to  the 
claim  which  he  has  thus  established  against  B,  he  oucht  to 
receive  ftom  him  ruimbursement  of  the  expenses  to  which  he 
has  bee»  dfiteii  M  the  purpose  of  vindicating  iiis  right  Or 
on  the  other  haad«  he  fiuls ;  it  is  equally  plain  that  he  ought 
in  this  case  to  pay  B.  th6  money  which  resistance  to  an  Un- 
Ibmdsd  claim  has  emailwl  upon  hub. 

'Ahis  theory  is,  however,  litae  aocofdaat  with  the  ihets  of 
practice.    Under  hardly  any  circumstances  does  the  award  of 
costs  refthid  to  the  successnl  party  the  wikole  of  the  money, 
which  he  has  been  Ibroed  to  expend  in  the  pioseeution  «f  ms 
■  '  /     ■   '  —  ■  ■      ■  I  ■  •  ■  •> . 
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siut,  and  not  seldom  is  it  thai  he  even  fails  to  obtiia  tbii 
award.  How  far  it  may  be  possible  or  expedient  to  p?6  the 
suitor  completo  relief  in  this  respect  is  a  grare  question  not 
readiiv  to  be  answered,  but  it  may  be  safely  assertsd.  tbti 
the  rules  affecting  costo  in  our  common  law  courts  an  is  & 
most  unsatisfactory  stato  of  intricaov,  and  that  any  principle 
which  may  lie  at  tiie  root  of  them,  is  almost  conoBsled  from 
the  explorer  amid  the  entanp^ement  due  to  the  ooaifaiiMi 
operation  of  diaoordant  Acts  of  Pariiament. 

A  single  example  will  illustrate  the  condition  of  oar  Isvof 
costs : — 

An  action  for  slander  was  tried  at  the  Summer  Asiiiei  of 
1861,  wherein  thejury  feund  a  verdict  lor  the  plidntiff,  daaugei 
Is.;  it  subsequently  became  a  question  for  the  decision  of  the 
Court  of  Common  Pleas,  whether  or  not  the  plaintiff  was,  under 
these  eireumstattceek  entitled  to  his  ffhll  costs.  The  Ooort  ad- 
judged only  Is.,  and  Erie,  C.  J.,  nve  the  reasons  Ibr  thii  judg- 
ment in  the  following  words: — ''I  think  that  the  3  &  4  Tic,  c. 
24  does  not  conflict  with  the  statute  of  James,  so  ai  TirtQallt 
to  repeal  ii,  but  that  listii  statutes  wm  etud  tDRHher?' 
IHisTordship  read  the  2ttd  section  of  3  ft  4  Yie.,^  c.  2i]  "I 
cive  that  section  its  full  application.  The  plaintiff  m  an  action 
for  slander  has  recorsteu  less  than  40b.  ;  he  is,  thsrefon,  te 
have  no  coats  unless  this  judge  ceHifies.  Tho^ndgs  his  eirti- 
led,  and  the  question  is  as  to  the  effect  of  his  csrtifieste.  I 
am  of  the  opinion  that  the  effect  of  it  Is  to  take  the  oaie  out 
of  the  ptevioue  enaetiug  part  of  the  seetiob,  and  the  pitfatiff 
then  has  the  same  right  to  eoels  as  ha  would  bavs  htd  Np- 
posing  the  3  A  1  Vic.,  cap.  24  had  jiever  passed.  Theft,  bj 
the  Statute  of  Glouoestsr,  hs  would  have  been  entitled  to  hit 
full  coats  nnlesa  that  right  waa  qualfiM  by  any  subs^tnent 
right  His  right  is  quidifled  by  the  statute  of  James,  w^b 
says  that  in  an  action  for  slanderous  words,  where  the  dsmagei 
are  under  40e.,  the  plaintiff  shall  recover  mily  so  much  eosti 
asdamages  (i^Wnis  v. iter, 30,  L.  J.  0.  P.  16,  L.  0. 9, C 6. 

t  n  s.  39ir. 

Thus,  after  hearing  a  most  learned  and  solemn  srgameDt, 
four  of  the  ablest  judges  in  Westminster  Hall  felt  themeelT«i 
obliged  to  take  the  case  out  of  the  operatf  o«  of  a  StsUite  d 
Queen  Victoria,  which  ibrbade  costs,  then  to  remit  it  to 
that  of  a  Stetato  of  Bdward  I.,  which  gave  vvll  costs,  and 
Anally  to  put  it  under  a  statute  of  Jamee  L,  which  had  tbe 
effect  of  givinc  the  fortunate  plantiff  one  shilling  eostel 
Where  can  be  feund  any  satire  upon  our  system  of  legsl  pro- 
cedure more  severe  than  that  which  is  afforded  by  this  matter 
of  fact  piece  of  burlesque  ?  Surely  the  time  has  come  for  tbe 
Well  considered  interposition  of  the  Isglilatttre ;  and  as  iJi  tbe 
law  on  the  sul||ectis  tin  creature  of  statute,  a  very  legitimate 
Add  for  consolidation  and  amendment  lies  open  to  the  reformer. 

It.is  not  difficult  to  give  a  tolerably  consise,  yet  oompi^ 
hensive  histo^  of  the  various  enactmente,  which  are  at  fNreseot 
in  force. 

Previously  to  the  reign  of  Edward  I.  costo  of  suit  were  not 
it  seems,  given  midem  vetbit  to  the  succesefhl  party.  Lord 
Coke  (2  Inst.  288)  remarks,  "by  this  it  may  be  cdleeted tbet 
iustice  was  good  and  cheap  in  ancient  times."  Howsferbu 
lordship's  iDferenoe  is  not  inevitoble,  fbr  there  is  little  doabt 

eeeve's  Hist  Sng.  Law,  400)  but  that  it  was  then  tiie  praetiee 
Junes  to  form  an  eatimate  of  the  costo,  and  to  indade  tbe 
sum  so  arrived  at^  in  the  amount  of  damacee  awarded  by  them ; 
moreover,  if  this  estimated  sum  uUimatmy  proved  insufficient 
tocoves  the  actual  eoets^  the  courto  used  to  award  eacreoiM 
eotiUfk  Still  wherever^  as  in  real  acSiousi  the  verdict  of  Uiej^ 
did  not  teke  the  form  of  damages,  no  ooeto  could  bereooTered. 
To  put  things  on  a  more  satisftkotory  footing,  the  6  SdwJ|, 
c  I,  coBuaonly  known  as  the  Statute  of  Gloueestor,  was  pmaed. 
The  first  section  of  this  Act  gave  damages  in  oertam  re^ 
actions  to  which  they  had  not  betorebeen  incident ;  and  the  2nd 
section  provided,  "that  the  demandant  may  recover  agamet 
tiie  tenant  the  cQirto  of  his  writ  pttohas#d  together  with  tbe 
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dmmaigtM  above  said ;  and  thk  aofc  shall  hold  plaoa  in  ail 
where  tiie  partj  ia  to  Teoo?er  damages/'  The  words  *'  oosta 
of  wrii  parohased,''  were  oonstroed  to  mean  all  legal  ooeto  of 
soitk  (2  Inst  288),  and  with  this  intarpretatiop,  the  sentenoe 
whioh 'follows  tiiem  was  held  to  oonfer  upon  the  -plaintiff  in 
any  action  whatever,  provided  he  reoovered  damages  no  matter 
how  small,  a  striot  right  to  his  full  oosts  of  suit,  in  addition 
to  thoee  damages. 

This  statute  still  eoastitntes  the  only  ibmidation  on  whi^ 
a  plaintiff  oan  hate  his  ri([^t  to  eosts.  It  does  not,  however, 
embraoe  every  ease  in  whieh  a  plaintiff  gains  his  snit ;  for  it 
has  been  determined  in  a  somewhat  narrow  spirit,  that  where 
the  plaintifl^  as  in  the  oase  of  a  oommon  informer  suing  for  a 
penfdt^,  has  no  right  of  action  vested  in  him  previously  tp 
tiie  action  being  brought,  he  does  not  *'reoover  damages'' 
within  the  meaning  of  the  Stetute  of  Glouoeeter,  and  therdore 
is  not  included  within  ite  provisions,  (Pilfold's  Case,  10  Ben., 
116  a.;  Tju^  V.  Glod^  7.  T.  R.  267,  and  the  ColUgt  qfPhy- 
neiam  v.  jBamifcn^  9  B.  &  C,  524). 

Kotwithstanding  thai  relief  was  tiras  early  givento  aaneeass 
ful  plaintiff,  no  measnre  of  it  was  extended  to  a  defendant  vntil 
tiie  reign  of  Henry  Till.,  when  it  was  enacted  (23  Hen«  VIIL, 
e.  !&)»  that  in  certain  speoiied  aetions  onir,  after  non-soit  or 
a  lawful  verdiot  against  thaplamtiff,  the  defendant  should  have 
jud^eftt  to  iTMover  his  taxed  oosto  against  the  plaintift 
Muoh  of  the  remaining  ineqaalilT' between  the  two  parties 
waa  removed  by  the  4  Jae.  I.«  o.  2,  which-  gave  oosto  to  the 
defendant^  sosoessfal  by  nonsuit  or  verdiot,  "  in  all  actieoe 
whatsoever,  whecein  the  plaintiff  might  have  oosto  (if  in  oaee 
judgment  should  be  given  for  him.")  There  still  remained 
the  dis^nlity  to  reoover  ooeto  imposed  by  the  peonliari^  of 
the  wording  of  23  Hen.  VIII.,  c.  15,  upon  defeadanto  in  actions 
brought  by  exeeutors  and  administrators  in  their  repreesntotive 
charaeter.  This  was  taken  away  by  the  81st  seetion  of  8  A 
4  Wm.  IV.,  e.  42,  sutgect  to  the  power  of  tbeeoortor  a  jndin 
to  otherwiae  order.  And  finally,  the  8  d^  9  Wm.  3,  o.  11, 
a.  1,  enlarged  by  8  &  4,  Wm.  4,  c  42,  s.  82,  placed  one  of 
several  detendants,.  wlio  obtains  a  verdict,  or  against  vHbom  a 
a  nMe  proseqiU  is  entered,  in  the  same  position  as  if  the  ver* 
diet  had  been  in  fiivour  of  all  defendaitto  alike,  reservkig  power 
to  the  iudge  at  the  trial  to  relieve  the  idanatiff  from  the  ooeto  of 
such  defendant,  bv  certifving  upon  toe  record  that  there  was 
reasonable  cause  tor  making  him  a  defondaat  in  the  action. 
8o  fiir  legidation  was  oonfined  to  deiding  with  the  oosto  of 
litigating  matters  of  fact.  But  either  party  might  defeat  the 
other  on  a  point  of  law ;  either  the  plaintiff  or  defondant,een» 
ceding  his  opponento  fscts,  might  demur  to  the  legal  resolto 
soujght  to  be  deduced  from  mm ;  and  if  he  suoeeedod  in 
maintaining  his  position  on  that  {ground,  oertoinly  he  had  as 
good  a  rijsht  to  be  reimbursed  his  oosto  of  suit,  as  if  l»e  had 
gained  hia  point  by  disproving  allegation  of  fiifits.  This  was 
at  last  recognised  by  the  legislature,  and  the  8  d^  9  Wm.  Ill, 
o.  11  (ahready  referred  to),  developed  by  3  d;  4  Wa.  IV.,  e. 
42,  s.  34,  ^ve  the  oosto  oi  s  demurrer  to  that  party  in  the 
action  in  whose  favour  it  was  determined. 

Thus  at  last  by  the  united  force  of  the  several  stotntes  whioh 
have  been  quoted,  and  which  range  in  date  from  the  reign  of 
Edward  I.,  to  that  of  William  I  v.  (a  period  of  555  vears)  is 
estoblished,  with  a  still  imperfect  generality,  the  rigot  of  the 
successful  litigant  to  the  oosto,  which  his  adversary  luis  obliged 
him  to  incur ;  namely  :— 

The  right  of  a  PitAiNtirr,  whenever  he  rtoooen  damtigu 
(excepting  he  be  an  informer),  and  wtenever  hesae* 
ceeds  on  amiimer. 

The  right  of  a  Sou  DivxiinANT,  whetfier  one  or  several 
persons,  whenever  he  obtoins  a  lum-amU  or  eensUctf,  in 
those  cases  where  a  successful  plaintiff  would  get 
ooets,  sutgect  as  against  an  executor  or  adminiscrater 
to  the  power  of  the  court  or  judge  to  otherwise  order ; 
and  whenever  he  succeeds  on  cbmurrer. 


The  right  of  Ons  or  sivssal  Dxiindaiits  <in  case  all  d^ 

not  succeed),  whenever  he  obtains  a  verdict  or  a  nMfi 

prosequi  is  entered  against  him,  subject  to  the  power 

of  the  judge  who  tried  the  cause,  to  certify  that  he 

was  properly  made  a  defendant. 

Might  not  the  whole  of  this  series  of  enactmento  be  advan- 

tageously  swept  away,  and  a  more  oompleto  and  satisfactory 

result  attainea  by  one  or  two  sections  of  a  consolidating  sta- 

tuto? 

So  much  for  the  oosto  of  the  cause.    The  oosto  of  the  i$9ue$ 
are  regulated  by  an  entirely  different  set  of  enactmento. 

It  might  be  imagined,  from  the  torms  in  whieh  the  earlier 
statutes  are  couched,  that  the  disputo  between  the  plaintiff 
and  defendant,  as  it  appeared  in  the  pleadingi*  must  neoes* 
sarly  be  siDgle-headea.  And  yet  this  was  not  strictly  the 
oase.  A  pUmtiff  could  always  embrace  several  oounta  in  one 
declaration,  although  the  defendant  was  restricted  to  one 
answer  to  each  of  them  with  the  additional  privilege  of 
being  able  to  divide  into  parts  any  count  which  admitted  of 
being  so  treated,  and  then  to  plead  separately  to  each  part. 
Thus  it  frequently  happened  ttiat,  by  the  act  either  or  the 
plaintiff  or  of  the  defendant,  or  of  both,  that  a  pluralitjr  of 
issues  between  them  arose  for  detormination  inthe  same  action. 
If  all  these  resulted  in  favour  of  the  same  party,  the  state  of 
things  was  praotioallv  the  same  as  if  there  had  been  only  a 
single  issue,  and  no  difficulty  on  this  account  presented  itself 
in  Uie  application  of  the  foregoing  stotntes  relative  to  costo. 
But  it  was  quite  otherwise  when  some  of  the  issues  were  found 
for  the  plaintiff,  and  tibe  remtunder  for  the  defendant  In  the 
end,  the  Courto  of  Queen's  Bench  and  Common  Pleas  appear 
to  have  decided  {Bridges  v.  Baymond,  2,  W.  Bl.,  800,  and 
Postan  V.  Statnoay,  5,  East  261),  that  if  the  plaintiff  succeed- 
ed on  any  one  of  the  issues  thus  raised  which  circumstance  gave 
him  a  verdict  in  a  distinot  eause  of  action,  he  was  entitled  to 
the  oosto  of  the  whole  cause  including  in  the  Common  Plesi 
the  oosto  of  the  count  on  whioh  the  defendant  flneeeeded,  with- 
out any  deduction  on  account  of  theee  issaes  on  which  he  had 
failed,  and  that  the  defendant  had  no  ri^  to  any  oosto  un- 
less he  defeated  the  plaintiff  on  all  the  issoes.  In  the  Exehe* 
quer,  on  the  contrary,  the  praotioe  (for  there  axe  no  re{)erted 
oeiusions  on  the  point)  showed-  a  nore  libersl  spirit  of  inter- 
pretotion ;  and  when  the  judiees,  under  the  powers  given  them 
by  the  11,  Geo.  IV.,  and  1.  Wm.  IV.,  e.  70,  seo.  11,  made  tiie 
new  rules  for  seouring  nnifevmi^  of  practioe  in  the  snperier 
eourto,  they  adopted  the  ptaottoe  of  the  Court  of  Ssoheaner 
in  this  respect  glaring  that  '^  no  oosto  ahall  be  flowed  ia 
taxation  to  a  plaintiff  upon  any  coonto  or  issnes  upon  which 
he  has  not  succeeded:  and  the  oosto  of.  all  issnes  found  for 
the  defendant  sbaU  be  deducted  from  the  plakitiff's  ooeto/' 
{B/og.  Gen.  H.  T.2,  Wm.  IV.,  r.  74.) 

A  tiegg  pro0sqid  entered  npon  anr  eovnto  or  any  part  of  a 
dselaration,  was  pnt  on  the  same  footing  as  a  verdiet  for  the 
defendant,  by  3S  see.  of  S  l»  4,  Wm.  IV.,  o.  42. 

The  disabilii^  under  which  a  defendant  laboured  of  not 
being  able  to  pnad  more  than  one  defence  to  the  same  cause 
of  aotaen,  was  for  the  trst  time  removed  by  the  4  sec.  of  4 
Axme,  e.  16,  which  empowered  the  defendant  in  any  aotion, 
with  the  leave  of  the  eourt  in  wliieh  it  was  brought,  to  plead 
as  many  several  matters  tiiersto  as  he  eheuM  thfnk  necessary 
for  hia  defence.  But  in  order  that  this  mnittpltoa^h  of  issue* 
might  not  be  made  tiie  means  of  venng  «  defeated  plidntiff 
wiSi  nnneessBsry  eKpeasee,  the  Ml  eeotion  of  tlie  same  aet 

Sve  him  the  eocto  of  sueh  of  these  deuble  issues  as  he  was 
•tunato  enough  to  win  at  the  assessmentof  the  court,  except 
In  the  case  of  a  verdioton  an  issue  of  feet,  iriien  the  judge  who 
tried  it  oertiffed  that  the  defendant  had  reasonable  cause  for 
raising  it  What  result  this  eonstmetion  of  the  stotnto 
(anived  at  in  Biekmomd  v.  Johnson,  7,  Bast  583)  produces  in 
nraotice  is  not  ahfuye  asoertainable.  OaUender  v.  Howard, 
10,  C.  B.  302,  is  one  of  the  last  reported  dasea  upon  the  point 
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and  there  the  leerned  orgnmeDte  of  Mr.  Ghray  and  Mr.  Willee 
was  perfectly  appalling  bj  their  length,  by  the  maltitade  of 
eaeee  qnoted  in  them,  juid  the  ingenoi^  with  which  theee 
are  applied.  Nearly  at  the  fame  time,  the  Coort  of  £zohe<iQer 
decided  in  Howdl  ▼.  Bodbardf  4  £z.  309  in  direot  oppoeition 
to  the  judgment  of  the  Ooort  of  Common  Pleas  in  Cwimdat  t. 
Exnooard, 

Sarely  at  this  stage  the  legislature  might  well^  haTC  inter- 
posed to  substitute  something  like  method  and  simplioity  in 
the  place  of  the  mass  of  statutes  which  have  been  aescribed. 
The  legislature  did  step  in,  and  by  the  81st  section  of  the  Com- 
mon Iaw  Procedure  Act,  1852,  after  empowering  both  the 
plaintiff  and  the  defendant  with  proper  leave  to  plead  double, 
proTided  that  the  **  costs  of  any  issne  either  of  fact  or  law 
shall  follow  the  finding  or  judgment  upon  such  issue,  and  be 
adjudged  to  the  sncoessfuf  party  whatever  may  be  the  result 
of  the  other  issue  or  issues/'  A  most  inadequate  enactment 
and  one  which  has  already  been  held  in  Casneaa  y.  Morriee, 
2  Jur.  n.  8. 139,  to  apply  only  to  the  issues  raised  in  double 
pleading ;  in  fact  it  onlyexplains,  and  does  not  even  repeal 
the  statute  of  Anne,  ne  haye  therefore  one  more  Act  of 
Parliament  added  to  our  list  of  those  whioh  regulate  costs, 
with  yery  little  corresponding  benefit. 

So  far  we  haye  been  concerned  with  the'general  rights  to 
costs — 

1st  Of  the  party  who  has  been  soocessfnl  in  the 
whole  suit. 

2od  Of  the  party  who  has  suoeeeeded  on  one  or 
more  of  the  counts  or  causes  of  action,  but  not  on  all 
the  counts  or  causes  of  action  inyolyed  in  the  suit. 

3rd.  Of  the  party  who  has  been  successful  on  an 
issue  or  issues,  but  not  on  the  cause  of  action  out  of 
whioh  it  arose. 

We  now  oome  to  the  olass  of  enaotanents  passed  for  the  pur- 
pose of  limiting  this  general  right 

It  was  disooyered  at  an  early  period  that  the  indiscriminate 
award  of  ooets  to  the  enooeesful  party  tended  to  encourage  the 
bringing  of  actions  on  firiyolous,  though  technically  rightful 
grennds,  and  also  fisyonred  the  yexatiouB  choice  of  the  higher 
and  more  ooetiy  in  preference  to  the  inferior  tribunals.  To 
eheek  this  eril  the  43  of  Elii.  e.  6,  wis  passed  which  declared 
that^  **  if  npen  any  aetiott  personal  to  be  brought  in  koj  of 
her  Majesty's  Courts  at  Westminister,  not  bmng  for  any  tide 
or  intereet  of  lands,  nor  oottoemia|;the  freehold  or  inheritance 
of  any  lands,  nor  fimr  any  battery,  it  shall  appear  to  the  judges 
of  the  same  count,  and  eo  signified  or  set  down  by  the  justices 
before  whom  the  same  shall  be  tried,  thai  the  debt  or  damagee 
to  be  recoyered  therein,  in  the  same  court  shall  not  amount 
to  the  sum  of  408.  or  aboye,  that  in  eyery  sneh  ease  the  judges 
and  justices  before  whom  any  such  actions  shall  be  pnrsned 
shall  not  award  for  ooets  to  tne  party  plaintiff  any  greater  or 
more  ooets  then  the  som  of  the  debi  or  damage  so  reeoyered 
shall  amount  nnto,  but  less  at  their  disaretion.'^ 

To  explain  this  enaotment  it  shonld  be  remarked  tiiat  the 
County  or  Sheriff's  Court  of  that  time  had  exdoaiye  oogniianoe 
(6  £d.  1,  c.  8  Xmtuurd  y.  /ones,  4  T.  R.  495),  of  all  (see 
aathorities  in  Com.  Dig.  Connty  0.  8)  personal  actions  (not 
being  for  trespass  vi  et  armi$  or  for  lands  of  freehold,  <bo.) 
under  the  yahie  of  40e. ;  and  therefore  it  became  a  oonunon 
derice  for  the  purpose  of  taking  the  case  oot  of  the  inferior 
jurisdiction  to  lay  the  damages  in  the  dedaration  at  an  aBMmnt 
aboye  that  enm.  The  framers  of  the  statute  struck  at  the 
root  of  this  mischief  by  making  the  certificate  of  the  judge,  to 
the  effeot  that  the  extra  claim  waa  not  bona  Jide  made,  the 
instrument  of  taking  away  4he  right  to  costs :  in  effect  they 
•aid  to  the  plaintiff,  "If  you  will  harass  your  opponent  by 
coming  to  the  courts  at  Westminster,  when  you  ought  to 
bring  your  suit  in  the  County  Court,  yon  shall  forfeit  the  right 
to  full  costs  whieh  success  would  otherwise  giye  yon.''  It  is 
worth  remarking  that  this  statnte  was  not  acted  upon  for  150 


years,  until  C.  J.  WiUes,  in  WkHk  y.  -BmUk  (cited  in  2  Sir. 
1232),  for  the  first  time  gaye  the  depriring  certificate,  thttae- 
tion  being  represented  as  a  yery  paltry  one  brought  for  mor- 
ing  sand  from  Hnnskm  Heath. 

In  the  following  reign  it  was  thought  necessary  to  do  Moe* 
thing  still  more  stringent  towards  repressing  friyolooi  ledoM 
for  yerbal  defamation,  and  accordingly  the  21  Jse.  c  16,  s.  6 
enacted,  that  in  all  actions  for  slanderous  words,  wfaererer 
tried,  if  the  jury  shonld  assess  the  damagee  under  40t.,  then 
the  pl^tiff  shonld  reooyer  only  so  much  ooets  as  the  dsmagai 
so  assessed  amount  to,  any  law,  dec.,  to  the  eontraiy  notvitli- 
standing. 

So  things  remained  in  this  respect  until  the  22  and  23  Otr. 
2,  c.  9  was  passed,  whioh  statute,  hr  the  constnictioD  of  th« 
judges  (3  Wils.  322 :  Marrioti  y.  £tenfey,  1  Man.  is  Gr.  853),  was 
limited  in  ite  applioatton  to  aotions  of  trespass  quart  dmum 
Jrtgii^  together  with  the  personal  aotbna  exclnded  from  the 
operation  of  the  43  Elis.  e.  5— namely,  aotions  of  assaslt  tod 
battery  and  thoee  in  which  title  to  land  came  in  (|ueBtion.  In 
its  treatment  of  theee  it  differed  materially  from  its  greitpn- 
decessor;  for  it  laid  down  thai  if  the  jnry  gaye  less  thso  40i. 
damages  the  plantiff  should  noi  reooyer  more  costs,  tbss  tin 
damages  so  foand  shonld  amoont  to,  nnleas  the  jndMC«lifiad 
that  an  assault  and  battery  was  prov^  or  that  ms  to  land 
was  chiefly  in  question.  This  seotion  of  the.  ststnte  iesot 
now  in  fime,  baring  been  expreesly  repealed  by  the  3  &  4 
Vic.  e.  24 ;  but  it  is  necessary  to  refer  to  it  beeanssof  itinp* 
posed  conneetion  with  the  8  &  9  Wm.  S,  e.  11,  of  whioh  Act 
see.  4  says,  that  "  in  all  aotions  of  treepass  in  any  of  his  Mir 
jesty's  Court  of  Records  at  Westninstar  wherein  st  the  trial  of 
the  cause  it  shall  appear  and  be  certified  by  the  jndgs  sader 
his  hand,  upon  the  baok  of  the  Record,  that  the  trespesi  upon 
whioh  any  defendant  shall  be  found  guilty  was  wilfol  sod 
malicious,  the  plaintiff  shall  reeoYsr  not  only  his  daaagt>i 
but  his  full  costs  of  suit,  any  former  law  to  the  coatrtiy  oot- 
withstandiuff.''  It  has  been  held,  in  Bowytr  y.  Cook  4  0.  B. 
236,  that  this  merely  operated  to  miti|mta  the  stringmcj  of 
the  136th  seotion  of  the  22nd  and  23  Car.  2.  o.  9,  sad  tfier*- 
fore  that  the  repeal  of  the  latter  annihilates  both.  Obviooslj 
the  words  of  the  seotion  hare  no  meaning  if  there  wss  opthiDg 
antecedent  to  them  whioh  operated  to  take  away  oostt  in 
eaees  where  a  certificate  of  wiuul  and  malidous  trsspsBsmign 
possibly  be  giyen.  But  were  the  Court  of  Common  PjoM 
striotly  right  in  saying  the  136th  section  of  the  22  sad  23  Ctr. 
2.  c  9,  was  the  only  enaotment  which  had  this  opennoor 
A  yerdiet  for  less  than  40s.  in  an  action  for  trespsss,  9t^ 
eiaumtm/reaU,  where  title  to  land  was  not  in  question,  fblTowod 
by  the  oertuicate,  pursuant  to  the  43  Elis.  c.  6,  would  hsj^ 
the  same  depriyinc  effect.  Of  course,  if  the  giving  of  too 
certificate  is  entirely  discretionary  with  the  judge  ss  ia  pi^ 
bably  the  case,  the  aboye  decision  is  practically  ooneot;  bat 
still  this  yery  indirect  mode  of  repealing  an  express  ststato  tf 
extremely  nnsaUsfaotory. 

The  3  db  4  Vict,  o.  24,  is  the  only  act  relating  to  oar  pre- 
sent topic  which  remains  to  be  considered,  It  repealed,  in  ex- 
press terms,  the  22  &  23  Car.  II.,  o.  9;  sec.  136,  and  impliedly 
we  must  assume,  the  8  ft  9  Will.  III.,  c.  11,  sec  4;  it  v» 
took  aotions  of  treepass  and  trespass  on  the  case  oat  of^e 
operation  of  the  43  Elis.,  c.  6.  Haying  done  this,  the  2nd 
seotion  enacted,  that  in  actions  of  trespass  on  the  oasOi  where 
the  plaintiff  recoyered  less  damsgee  than  40s.,  he  shoald  htTe 
no  costs  whateyer,  unless  the  ju<^  or  officer  who  presided  tt 
the  trial  should  certify  that  the  aetion  was  really  brought  to 
try  a  right,  beeides  the  mere  right  to  reooyer  damages  for  the 
greiyance  complained  of  in  the  action,  or  that  the  trefpses  or 
grieyance  in  reeneet  of  whieh  the  action  was  brought,  was 
wilful  and  malimous.  And  the  third  section  prorided,  tbM 
nothing  in  the  Act  should  depriye  the  plaintiff  of  his  oosti  m 
an  action  for  treepass  committed  by  the  defendant^  after  notice 
not  to  trespass. 
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Wilde,  C.  J.,  in  Bow^fer  t.  Cookf  concisely  sommed  up  the 
effect  of  this  most  difficult  statute  by  saying,  that  "  a  plaintiff 
who  recoTers  less  damages  than  40s.,  in  an  action  of  trespass 
or  trespass  on  the  case,  is  entitled  to  no  costs  unless  the  judge 
shall  certify  that  the  action  was  brought  to  try  a  right,  or 
that  the  trespass  or  grievance  in  respect  of  which  the  action  ih 
brought,  was  wilful  and  malicious,  except  where  the  defendant 
has  had  a  previous  notice  not  to  trespass/' 

Where  there  has  been  this  notice,  which  must  be  made  to 
appear  on  the  record  by  sugeestion,  if  necessary,  in  which 
case  it  may  be  remarked  that  the  costs  of  an  issue  on  the  sug- 
gestion, would  not  fall  within  any  existing  enactment,  {Nor- 
wood  ▼.  PiU,  5,  H.  &  N.  801),  as  the  Act  then  does  not  ap- 
ply, and  BO  other  act  operating  upon  actions  of  trespass  re- 
mains, the  plaintiff  is  remitted  to  his  full  right  under  the 
Statute  of  Qloucester. 

Ajgain,  where  a  certificate  has  been  given  under  the  2nd 
■action  the  Act  is  also  rendered  inoperative,  (Evam  v.  Bees,  30 
L.  J.  C.  P^  16),  and  the  plaintiff  either  falls  under  the  soaroelv 
more  merciful  restraint  of  the  21Jac.  1,  o.  16,  sec  6,  which 
only  gives  as  mnch  oosts  as  damages,  or  obtains  hia  full  eosts. 

In  all  other  personal  actions,  excepting  trespass  and  tres- 
pass on  the  case,  where  the  verdict  is  for  less  than  40b. 
damages,  the  43  BlU.,  c  6,  still  governs  the  right  to  costs. 

So  mnoh  for  the  present  state  of  the  legislation  upon  costs, 
as  defined  bjr  the  time-honoured  quantum  of  40s.  dama|(es« 
It  certaintly  is  not  so  explicit  as  to  render  an  attempt  at  sim- 
plification nndesireable,  even  if  there  should  be  reason  for 
continoinff  the  existence  of  a  limiting  point,  which  has  long 
ceased  to  nave  any  practical  significance. 

Let  us  pass  on  to  the  next  set  of  limiting  statutes,  namely, 
— ^the  County  Court  and  cognate  Acts. 

The  modern  County  Court  was  established  in  1846,  by  the 
9  and  10  Vict,  c.  95,  and  the  58th  sec.  of  this  act  limited  their 
jurisdiction,  in  respect  of  the  amount  in  litigation,  to  casea 
where  the  debt  or  damage  claimed  is  not  more  than  £20. 
Over  some  of  the  cases  within  the  class  defined  by  sec  58, 
eharaeterised  by  certain  circumstances  of  loMlity  mentioned 
in  sec.  128,  the  county  courts  were  given  a  jurisdiction  con- 
eumnt  with  that  of  the  superior  courts,  while  over  the  re- 
mainder, the  county  courts  obtain  exclusive  jurisdiction  (to 
use  a  somewhat  incorrect  but  convenient  adjective).  Then 
following  the  example  set  bv  the  43  Elis.,  c  6,  though  not 
imitating  its  simplicity,  the  129  sec  proceeded  to  exdnde  from 
the  superior  courts,  on  pain  of  losing  costs,  not  all  cases  within 
the  new  county  court  jurisdiction,  nor  even  all  within  its  ex- 
clusive jurisdiction,  but  all  contracts  within  the  latter,  toge- 
ther with  80  many  torts  within  it  as  are  defined  by^the  eiroam- 
stance,  that  the  damages  do  not  amount  to  more  than  £5. 

Why  the  legislature  should  have  thus  attempted  to  separate 
actions  for  contract  and  tort,  it  is  very  difficult  to  conceive ;  the 
more  so  as  they  did  nothing  of  the  kind  when  fixing  the 
superior  limit  of  the  county  court  jurisdiction.  The  learned 
judges  of  the  Court  of  Queen's  Bench  lately,  in  TaUon  y.  T^le 
CfrSa  Western  BaUway  Company  (6  Jur.,  N.  S.,  p.  800), 
expressed  very  strong  opinions  against  the  reality  of  this  dis- 
tinction ;  and  that  case  illustrated  in  a  remarkable  manner 
the  practical  difficulty  of  observing  it. 

The  latter  part  of  the  129th  sec,  pve  costs  as  between 
attorney  and  client  to  the  defendant,  in  certain  cases  where 
the  plaintiff  did  not  obtain  a  verdict  onless  the  judge  certified 
to  the  contrary. 

This  statute  expressly  left  nntoudied,  the  question  of  oosts 
in  eases  belonging  to  the  concurrent  jurisdiction,  and  impli- 
edly in  the  case  of  judgment  by  default ;  it  aUo  prorided,  by 
jodge'a  eertificate,  for  a  mitigation  of  the  penalty  m  the  other* 
However,  as  there  was  much  practical  inoonvenienoe  lying  in 
the  way  of  parties  who  wanted  to  avail  themselvee  of  tMse 
advantages,  the  provisions  of  this  Act  upon  this  point  were 
•bpeneSid  by  tiie  IB  4b  14  Vic,  c  61. 


The  let  sec  of  the  13  k  14  Vict,  c  61,  increased  the 
higher  range  of  the  county  court  jurisdiction  to  £50,  but  it 
made  no  alteration  in  the  £20  and  £5  as  determining  the 
right  to  costs  in  the  superior  courts,  so  that  cases  triable  in 
the  oounty  courts  may  now  be  separated  into  three  classes  :— 

Firsi,  Those  whose  circumstances  of  locality,  place  tiiem  in 
the  concurrent  jurisdiction. 

Secondly,  Those  not  so  distinguished,  and  where  the  amount 
recovered  does  ndt  exceed  £20  and  £5,  in  contract  and  tort 
respectively. 

Thirdly  Those  not  so  distingoished,  and  where  tiie  amount 
recovered  lies  between  £20  and  £50  In  contract,  and  £5  and 
£50  in  tort  inclusive  of  the  latter  limit  in  both  cases. 

There  is  no  check  whatever,  provided  by  this  act  against 
bringing  class  three  into  the  snperior  courts.  If  class  two,  or 
any  resembling  them,  are  brought  there,  no  costs  will  be 
awarded  unless  the  judge  shall  certify  on  the  back  of  the 
record  that  it  appeared  to  him  at  the  trial,  that  the  cause  of 
action  was  one  for  which  a  pldnt  could  not  have  been  entered 
in  a  county  court,  or  that  there  was  sufficient  reason  for  bring- 
'ing  the  action  in  the  superior  court,  or  unless  an  order  of 
court  or  of  a  judge  in  chambers  be  obtained,  under  the  provi- 
sion of  sec  x3,  and  finally  those  of  class  1,  if  brou^nt  in 
superior  courts,  and  if  only  £20  or  £5  be  recovered,  will  also 
be  awarded  costs  by  an  order  under  sec  13,  but  not  by  a  cer- 
tificate. It  must  be  added,  that  this  Act  expressly  exempted 
judgment  by  default  from  deprivation  of  costs. 

Whether  the  words  "judgment  by  default,'^  here  used,  are 
confined  to  actions  of  contract,  or  whether  they  extend  to  cases 
of  tort,  followed  by  an  assessment  of  damages  on  a  writ  of  in- 
quiry is  not  clear.  However  as  to  judgments  by  default  in 
actions  of  contract  this  doubt  is  now  of  no  importance,  for 
if  the  amount  of  damages  clumed,  and  therefore  recovered, 
does  not  exceed  £20,  the  plaintiff  is,  by  sec  30  of  statute  19 
Sb  20  Vict,  c  108,  deprived  of  costs,  unless  the  court  in 
which  the  action  is  brought,  or  a  judge  otherwise  direels ; 
and  it  has  been  held  (Bmrd  y.  Edeu,  1,  H.  k  N.,  716),  thai 
the  effect  of  this  is  to  remove  default  in  an  action  on  contract 
from  the  above  exemption. 

Previously  to  this  change,  sec  18  of  statute  13  d;  14  Yict. 
c  61,  which  provided  in  eertain  cases,  a  veleaae  by  order  of 
the  court  or  judge  from  deprivation  of  costs,  was  repealed  ; 
and  sec  4  and  statute  15  &  16  Vict.,  c  54^  sobetituted  for 
it. 

Thus  we  have  in  force  fimr  Oonntr  Oonrt  Ada  remlating 
eosts  in  snperior  conrto    one,  the  9  ft  10  Yici,  c' w,  s.  llw 

g'ving  costa  as  bewteen  attorney  and  client  to  a  snueessful  de- 
ndaat ;  another,  the  13  1 14  Vict.,  c  61,  ss.  11  and  12,  de- 
priving a  plaintiff  of  oosts  who  obteins  a  verdict  not  expeeding 
£20  or  £5  respectively  unless  the  judge  gives  a  certain  eer- 
tificate ;  a  third  the  19  ft  20  Yiot,  c  108,  c  48,  places 
judgment,  by  dcfliuill  in  tha  same  poiition  as  the  yerdiet  just 
mentiotted ;  and  the  fourth,  the  15  ft  16  Yiot,  c  54^  s.  4^ 
enabling  the  plamtlfl^  in  an^  of  these  cisea,  to  get  his  oosts 
restored  to  him  under  csrtam  circBmstaneee,  by  obtaining  an 
order  .from  the  eonrt  or  judge  to  that  tfheiL 

Analagons  to  the  Gounty  Court  Acts  is  the  15  Yic,  c  77, 
which  re-organised  the  Sheriff's  Court  in  the  City  of  London 
and  made  it,  in  fact,  the  county  court  for  a  Metropolitan  dis- 
trict Sees.  120,  121,  and  Vo,  in  effect,  repeated  the  fore- 
going enactments  of  the  Gonnty  Coort  AatB  relative  to  de|)ri- 
yation  and  rAtoration  of  oosti  in  actions  in  the  snperior 
courts,  merely  placing  the  Sheriff's  Court  jurisdiction  for 
that  of  the  County  Conrt's,  among  tbe  foots  to  be  certified  by 
the  eonrt  or  judge,  and  making  the  disquali^ing  verdict "  less 
than,''  instead  of  '*  not  exceeding,"  £20  and  £5  respectively. 
JSot  the  119  sec,  which  appears  ta  have  found  its  way  into 
the  Act  in  a  moat  nnacconntable  manner,  introduced  an  ad- 
ditional reetraint  upon  the  plaintiff's  light  to  costs.  Ths 
only  meaning  that  caa  be  gif  sn  to  it  (and  even  this  conskao- 
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tlon,  it  may  be  remarked,  renders  part  of  its  words  saperfloous] 
vi,  that  if  8  plaintiff  in  snperior  oourte,  in  any  action  on  con- 
tract, wtiich  might  with  some  exceptions,  be  brought  in  the 
city  eoart  (whos^  jorisdiotion  eztencu  to  £50  and  is  very  com- 
prehensive  in  renrd  to  locality)  reooyer  £20,  send  hot  mote 
than  £50,  he  will  be  depriTcd  of  costs  by  the  defendant 
entering  a  saggestion  on  the  record,  nnlees  he  cbtaitiis  the 
certificate  or  oraer  prescribed  for  the  relief  of  the  other  cases. 

Nor  are  these  all  the  Acts  which  profess  to  deal  with  limited 
Tcrdiots,  for  the  23  Jb  24,  Vict.,  c.  126,  s.  34,  enacts,  that  in 
wby  action  for  tort  in  the  enpefrior  coorti,  where  less  than  £5 
is  reco?ered,  the  plaintiff  shall  have  no  costs  if  the  judge  certi- 
fies that  the  action  was  m)t  brought  to  try  aright,  attd  that  the 
t^e^pose  was  not  wilfol  and  maiicioias,  and  was  not  fit  to  be 
broojgbt.  It  lA  remarkable  that  this  section  does  not  place  * 
verdict  of  exactly  £5  nnder  the  depriving  power  of  the  jndge 
but  lenvee  it  to  nie  chance  of  escaping  the  forfoitiag  section 
of  the  Comity  Court  Act. 

The  confasion  into  which  m&tteirs  ar^  thrown  by  tiies^  6on- 
cnrrent  Acts  of  Parliament  jdH  be  readily  perceiTcd  from  the 
annexed  diagram. 

What,  after  all,  is  the  festlt  aimed  at  by  the  Tolnminoos 
mass  of  legidaldon  and  jadicial  decision  which  has  been  re- 
ferred to,  and  lAipefrfecny  described?  It  is  nothing  more 
than  this'  ;— 

1.  To  give  the  plaintiff  or  the  defendant,  or  some  of  the 
individaal  defendants,  should  the  action  be  brought  against 
moire  persons  than  oue,  accordingly  as  the^  respectively  ^uo- 
eeed  in  the  content  between  them,  the  tight  to  obtain  the 
coste  of  suit  from  his  opponent 

2.  To  distribute  between  the  plaintiff  And  defendant  the 
costB  of  the  respective  issues  where  several  are  raised  by  the 
pleadings  to  one  cause  of  aofcion,  and  neither  party  has  suo- 
ceeeded  upon  them  all. 

&«  To  cheek  vezMiou  litigation  by  prescribang  some  test 
for  the  purpose  of  sifting  out  of  the  superior  courts  all  actions 
which  either  ought  not  to  be  brought  al  all,  or  might  with 
complete  justice  have  been  decided  in  an  inferior  court. 

In  addilioif  to  the  general  legislation  upen  the  sntjeet  of 
costs  in  the  superior  courts*  which  I  have  attempted  to  describe» 
there  are  many  acts  directed  to  the  costs  of  action  in  speoial 
eases,  such  as  actions  on  judgments,  actions  for  infringfunenit  of 
patents,  actions  against  persons  for  what  thej  have  donepvr^ 
midtU  to  a  statdte^  aotions  for  a  debt  of  which  affidavit  has 
been  filed  under  the  Bankruptcy  Act,  actions  brought  by 
periens  allowed  te  sm  in  ^otsmi  pampmi^  &c.,  ^  Ths 
Lingth  to  whioU  this  pfip^r  h^B  already  run  prevents  me  from 
making  more  than  a  passing  remark  upon  one  or  two  of 
tbesSb 


It  may  be  donbted  that  i^he^et  the  pifvilege  of  mubft 
in  f&mia  pauperis  is  iiow  nesded  nnder  fin  conditions  of 
moderh  soeie^.  Scarcely^  a  recent  instance  is  knoiwii  whei« 
suits  maintained  through  tti  aid  have  iiot  proved  vexatioss. 
Perhaps^  however,  its  tfaeoretleal  propriety  may  justify  levfleg 
the  power  of  granting  it  hi  the  disor^tion  of  the  judges. 

Th^  Hrovtt  shotrn  to  persona  said  to  be  ^teting  in  parstiance 
of  a  statute  is  gen^tdly  Aiieplaced,  for  in  iiinety-nhie  cases 
out  (ff  a  hundred,  the  offBnder  hs^d  nb  notion  ibtit  he  hsfi  been 
erring  officially,  or  undet  special  ^tection,  until  he  learned 
the  fadt  firom  his  pleader,  Knd  tbe  p^lafntiff  is  as  MUih  inno- 
cently fr8[pped  iiite  a  nseleft  IHigittion.  BcA  settUig  asid^ 
theKe  consideration,  tmd  lilso  ih«  difficultt  df  n^actioftfly  de- 
terinining  whether  tiie  ciicumstances  under  watch  Ihe  Jurt 
found  for  the  pladdtiff  ehtitle  the  jttd^e  to  ^ve  his  certificate 
thei'e  seeims  no  b^tttlr  reason  iirhjf,  in  elites  6f  tliis  dass,  the 
costs  should  DO  In  the'  disdreHoft  <rf  the  judges  then  t^eit  lihey 
should  be  in  &e  mctltitnde  of  others,  where  the  defeitdimt 
commits  the  breadh  of  contract  or  ^rrong  Irititont  expreiss 
maHce.    Eidier  leave  sll  c<Mts  to  the  dMeion  of  flie  court  or 


judge,  as  is  the  practice  in  the  Court  of  Chancery,  or  adopt 
a  uniform  mode  of  maldng  them,  with  as  few  exoeptioitt  m 
possible,  abide  the  event  of  the  action. 

The  subjoined  draft  of  a  bill  will,  better  than  any  extended 
comments  on  the  existing  law,  show  hoit,  I  conceive,  the 
matter  might  be  adYantSseousty  dealt  with  bv  legislstion, 
chiefly  in  the  irKj  of  simply fying  and  consolidatmgitatatee  at 
present  in  operation. 

It  will  be  observed  that  I  propose  to  return  to  the  andeot 
principle  of  markio]^  out  one  area  only,  Ss  the  space  witldii 
which  the  judicial  discretion  is  to  be  generally  ezerclseable. 
In  cboosiDg  the  limit,  I  have  been  guided  by  the  legisbturejt- 
self,  which  thought  fit  to  make  £20  the  aubcaitute  for  408.  in 
determining  the  new  county  court  jurisdiction.  The  onlj 
reason  which  I  can  imagine'  #hy  tort  should  be  attoired  a 
lower  limit  in  this  respect  than  oontraoti,  if  the  notion  that 
more  difficult  Questions  of  law  as  to  liability  of  thei  parties 
may  arise  in  raem,  notwithstanding  the  smulness  of  actoal 
damage,  than  are  hivoWed  in  the  constmctioii  of  simpU  ooih 
tracts.  The  tnkth  of  su^h  m  supposition  I  cm  not  t%  tSl  dit- 
posed  to  concede ;  and  en  the  otner  hand,  I  sheuM  urp  the 
fact  thifct  the  bulk  of  fHvolons  and  vexatious  aeti<nlB-4hose 
termed  essentially  attomefs'  actions— is  to  be  fbund  suongrt 
thoie  where  the  damages  for  a  wrcfug  are  small.  On  the 
whole,  therefore,  t  halve  come  to  the  condusion  that  tht  en- 
geneies  of  orsctioe;  do  not  more  tlma  the  impartiality  ef  tiraory 
recommend  a  distinction  hi  this  respect  between  actions  on 
contracts  and  actions  on  torts. 

1.  The  first  section  of  the  dfaft  bill  repeals  sH  existhg 
enactments  on  the  subject  (ftt  lei&st  aft  fkr  as  I  havt  been  able 
to  ascertdn  them),  except  those  which  lippty  to  certain  speetal 
forms  of  action,  such  bM  scLfiu  to  repeal  letters  patent,  pio- 
c^edifigs  in  errors,  dbc. 

2.  The  seoofui  gives  ooetetocTfery  pkiAtairwlieobtah«js4' 
ment  ^  . 

3.  The  ihird  gives  dosts  to  eVei^t  dMcfndant  who  obHiii 
jtidgment. 

4.  The/oufftdealte  with  tiKe  case  WhMe  there  t«^  or  mere 

defendiints. 

5.  Th^  fifth  disfi^ibutes  «hd  e6tfts  df  teneir  iAimt  set  eral  m 
rsieeA  to  the  same  cause  in  iMtioh. 

6.  The  ^t^  provides,  however,  tiiKt  in  aiqr  «HioB  mtt 
judgment,  and  in  any  6ther  action  ^hei^  Ih^  ftum  i^eoorered 
does  not  exceed  £20,  the  plsSntifi^^sHnotbeiMtlltedtoeQeli 
if  a  certain  eertHicatft  et  order  to  ti^e  contrary  be  obtained. 

7.  The  ««ooi^also^  prtrndes  that  in  ciise  <n  an  action  on  a 
debt,  of  which  ah  affidavit  haft  beiab  filed  in  bankrtif^tey,  the 
plaintiff  shall  Hot  reksover  eoftts  unites  fae  be  declared  enti- 
tled t6  them  by  a  certain  th\b  or  order ;  nnd  more^f  er,  titatm 
the  absence  of  such  rule  or  ord^r,  he  shtfl  be  Obliged  to  allow 
the  dftftttidint  Us  ebsts  of  suit  but  of  the  darinrfges. 

There  are  many  olgeetlonft  to  this  pfovisiou,  but  I  hart 
permitted  it  to  appear  h^re  because  it  was  advisedly  l^ftaore^ 
pealed  by  the  laftt  Bankriiptd^  Act  so  I'ecehUy  paflied.  It» 
be  allowed  to  stand,  I  tiiink  it  ought  io  be  so  wbrdefd  it  to  throt 
the  burd<in  of  the  certificate  the  other  way,  otherwise  a  v^t 
gesiion  oh  the'  roll  #iA  b^  deeded. 

8.  The  eigMh  preeeffte  the  privilege  of  ftoing  in  P^ 
pauperis.  ^  ,  ,  ^.-» 

6.  The  nifdh  intet()ret8  the  trords  ^'action,"  *pl«ntift 
••defendant,'*  ''person,''  "JudgnieaV'  ''o6l9t»  of  suit,"  aod  m 
directing  that  the  last  shall  be  estimated  and  taatdd  oft  between 
tsUmikey  dnd  dkiU,  probably  ifvlroddoes  tiie  greatest  demenj 
of  diaoge  contained  in  the  bill.  Wht  th*  ftotjoessfol  mp:^ 
when  reboverifig  his  expens^te,  shtmld  not  l^Jl^fiiHtftd  tM»" 
tain  th^  aetual  sam  to  whi^  they  ^nMttit  atfdeip  Iegiiitt»« 
taxatiou,  I  have  never  been  i^le  to  uade^rtftaMd. 

Itf.  The  tenth  empowftrft  the  J««g^  ftm  tilfle  •)'?«•? 
make  mlee  for  tiie  mote  eifeotaal§'  c^iaiiHi  tto  biU  iw» 
effect 
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TO  COBBiaPONDBRnw 


THfl  LAW  Airi>  FBACVICB  OF  THS  tTPPEB 
CAKADA  DlTtSIOir  COXTBTS. 


{Continued  from  pag$  284). 

Or  TBI  SpBOIiJ.  PiM>VI8I0H8  BBLATDVa  VO  THl  FbOTICIKMI  OF 
ClJtaXA  AND  BaHIVFS,  AlffD  TO  THIIB  I^VNISHHERT  FOB  tfb- 
OORDVCT. 

PROTECTION  OF  OFFICERS. 

The  dtities  of  ofttna^  often  oomplioated  and  diffiealt  to 
oftrry  oiit^  bring  them  ooostaiitly  in  nnpleawipt  eontaotwith 
Boiton;  and|  taken  from  the  body  of  the  peoj^i  olerks 
Mid  baililb  eaiwofc  be  sappoaed  to  know  the  law  in  all  its 
hearings  on  their  varied  duties;  so  that  if  liable  to  vezap 
tioiu  aetiona  fbr  eveiy  little  error  or  slip  in  theper&nnanoe 
of  their  dntieii,  men  eould  not  be  indnoed  to  a<3oept  the 
offiee.  It  seems^  theiefitfe,  but  jnat  that  they^  aa  other 
subordinate  officets  of  the  law,  should  be  enabled  to  aet 
withoQt  fear.  Express  provinoa  has  been  made  to  {Nroteet 
them  fiom  insult,  and  from  personal  injuiry  or  intetfel^noe 
while  in  the  discharge  of  their  duties.  The  L^giabtoie, 
moreorei^,  as  In  the  ease  of  ootitables  and  other  publie 
offioeiSi  has  pnirided  special^  for  the  seasonable  proteotion 
of  elefks  and  baililb  acting  in  good  fidth,  akhoogh  thoy 
may  fall  into  tanfling  erron,  or  commit  unintentional  wrong. 
Indeed  savenl  of  the  protialons  for  thttfr  proteetioti  are 
taken  from  statutes  long  in  fovce,  for  the  indemnity  of 
peaoe  offioets  in  the  perflnrSMiloe  of  thdr  official  duties. 

Of  the  elawis  in  the  statute  on  this  snfajeot^  some  rdale 
both  to  oledc  and  bailiff;  othen  i^ate  to  the  bailiff  only, 
and  those  aoting  in  hia  aid.  They  are  nearly  all  classed 
amotigst  tho  <'  penal  cteuMs*'  hi  the  aet 

The  fitst  in  ordet  is  section  182^  which,  wUla  it  lebtM 
geneifally  to  dontempts  in  the  ikoe  of  tho  conn  daring  the 
aotsnl  sittings  of  a  ditiaion  court,  Specially  ntfinns  to  offi» 
cen  of  the  ootatti  and,  if  nothing  mofe,  would  show  the 
duty  of  protecting  from  insult  those  who^  from  their  posi- 
tion in  cooft,  are  undor  peculiar  restraiuts  ad  snbordiiiate 
offioersL  The  enactment  aa  to  this  point  pisTidesi  thai  if 
any  petson  i^frilly  insdts  any  office  of  a  dtyisiott  eourt 
during  hia  atteadaaoe  in  eoorti  the  judge  may  order  the 
offender  to  be  taken  itxto  custody,  and  may  enforce  a  fine 
not  eioeeding  twenty  dollan  upon  such  o&nderi  and  in 
ease  of  non-payment  may  eommit  to  geol  fiir  a  montiL 


The  enactment  in  section  183  is  kindred  in  character, 
and,  indirecUy  at  least,  bears  upon  the  protection  of  offi- 
cers. During  the  actual  holding  of  the  court,  every  bailiff 
shall  exercise  the  authority  of  a  constable,  with  full  power 
to  prevent  bceaehes  of  the  peace,  ^^  in  the  court-room  or 
buildings  or  places  adjaoeat 

Section  184  relates  mora  partionlarly  to  direci  assaulta 
upon  officers,  and  the  rescue  of  property  seised.  It  ia  as 
follows : — ^'  If  any  officer  or  baiHff,  or  h^  deputy  or  asBiSi> 
tant,  be  assaulted  while  in  the  execution  of  his  duty,  Or  if 
any  rescue  be  made,  or  attempted  to  be  made,  of  any  pro- 
perty seized  under  a  process  of  the  court,  the  person  so 
offending  shall  be  liable  to  a  fine  not  exceeding  twenty 
dollars,  to  be  recovered  by  order  of  the  court,  or  before  a 
justice  of  the  peaoe  of  the  county  or  city,  and  to  be  impri- 
soned fi>r  any  term  not  exceeding  three  months;  nnd  the 
baiUff  of  the  ooiirt)  or  any  peaoe  officer,  may  in  any  such 
case  take  the  offender  into  custody,  with  or  wi^out  warrant, 
and  bring  him  before  such  court  or  justice  accordingly.'^ 

The  clerk  is  not  mentioned  by  name  in  the  section,  as 
the  bailiff  is,  but  obviously  comes  within  the  meaning, 
being  an  officer  of  the  court.  The  words  are,  ''any  officer 
or  bailiff,  or  his  deputy  or  assistant."  The  object  of  the 
clause  is  to  protect  all  officers;  and  as  to  the  rescue  of 
goods,  by  section  208  all  property  seised  under  an  attach- 
ment againat  an  afcaeending  debtor^  ia  to  be  fbrthwiCh 
handed  over  to  the  euAody  «nd  posssssion  of  die  dedL 
The  design  is  to  make  the  rescue  of  any  property  in  the 
custody  of  the  law  penal;  and  it  cannot  be  nasonably 
doubted  that  dark  and  bailiff  aro  within  the  spirit  of  the 
enactment. 

The  enactment  in  this  section  is  cumulative,  and  a  party 
assaulting  an  officer  could  be  indicted  for  the  common  law 
offence.  It  may  hero  be  remarked,  that  so  far  as  relates  to 
proeeediagi  die  process  of  the  diyisieB  eourt  is 


as  much  a  justifidUion  to  the  offider  by  virtue  of  the 
statute,  aa  a  writ  of  execution  out  of  a  superior  court  to 
the  sheriff.  Upon  an  indietfnetti  fer  in  assault  vpon  n 
county  court  bailiff  in  the  execution  of  his  duty,  the  pro- 
duction of  the  county  court  warrant  for  the  approhension 
of  the  prisoner  was  held  to  be  suffident  justification  of  the 
act  of  the  bailiff  in  ap|)rohendh)g  the  prisoner,  wfthotit 
proof  of  the  previous  proceedings  authorixing  the  warrant, 
even  though  tiie  judgment  be  obtained  in  the.  one  county, 
and  the  warrant  sent  for  execution  into  a  difieront  coun^. 

Ike  eeanty  eourts  in  Boghuid  aro  aimibr  to  our  division 
eevts,  and  seetiea  184  of  die  Dmsion  Courts  Aet  in  taken 
lh>m  the  114th  of  <he  County  Courts  Act  9  ft  10  Tic.  eip. 
95,  and  nearly  word  for  word  the  same. 

It  would  seem  thAt  deputy  clerks  and  bailiff  ^t  amistants 
are  within  section  184. 
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Ccwia^Abandonmeni  of  exeeu  heyomd  $100— JBj^ 
Omtfwhm  h9»  ikon  $100. 

To  TBI  IiDITOU  OV  TSB  LaW  JoVENAL. 

Gbntlbiiik, — I  would  ask  yoar  opinion  on  the  following 
point  of  Division  Conrfc  prMiioe : 

A  penon  has  a  olaim  against  another,  amoonting  to,  say, 
$110,  and  he  snes  in  the  Diyision  Court,  abandoning  the  ex- 
eess  of  $10  above  the  jorisdiction  of  the  oonrt.  In  his  parti- 
colars  of  claim  he  charges  the  defendant  with  all  the  items  of 
account,  and  states  that  the  excess  of  $10  is  abandoned.  Sap- 
posing  that  the  plaintiff  sncceeds  in  proving  onlj  sach  items 
as  amount  in  the  whole  to  $80,  would  tiie  judge  act  correctly 
in  deducting  from  that  sum  the  excess  of  $10  abandoned,  and 
giving  judgment  for  $70  only,  on  the  ground  that  the  aban- 
donmest  of  the  $10  was  equivalent  to  the  crediting  of  it,  and 
that  amount  of  the  plaintiff's  credits  should  be  deducted  from 
the  amount  of  proved  debits  ? 

I  ask  this  question,  having  frequently  seen  causes  decided 
in  this  way,  and  being  inclined  to  doubt  the  correctness  of  the 
principle. 

If  followed  out,  the  ruling  would  in  some  cases  lead  to 
rather  curious  results.  Suppose  the  claim  were  for  $180,  the 
plaintiff  abandoning  $80,  and  from  want  of  proper  etidence 
he  was  prevented  from  proving  all'but  $60.  The  $80  must 
still  be  credited  to  the  defendant,  according  to  the  ruling ;  and 
the  plaintiff,  instead  of  getting  a  judgment  Ibr  $60,  would 
Jiave  a  verdict  against  him  for  $20 1 

Yours,  very  truly, 

Ptescott,  Oct.  6, 1863.  L.  E. 


UPPER    CANADA    REPORTS. 


[The  question  is  one  which  vrill  admit  of  some  argument, 
and  the  statute  might  with  advantage  be  more  explicit.  It  is 
worthy  of  notice  that  the  only  clause  in  the  act  which  gives 
an  express  right  to  abandon  the  excess  over  $100,  would 
appear  to  apply  only  to  suits  against  absconding  debtors 
(Con.  Stat.  U.  0.  cap.  19,  sec.  20$).  Section  59  of  the  same 
act  gives  the  ri^t  only  by  implication,  but,  taken  in  connec- 
tion with  the  Division  Court  rule,  which  "may  be  considered  as 
part  sod  parcel  of  the  aot^  we  luppo^e  the  right  cannot  be 
questioned. 

It  may  be  said  that  a  sum  once  abandoned  cannot  be 
recalled  or  claimed,  and  that  therefore  a  plaintiff  or  defendant, 
having  proved  a  certain  portion  of  his  acoounti  should  pro- 
perly sniEter  a  reduction  of  the  sum  abuidoned  from  the  amount 
so  proved,  as  otherwise  he  would  be  giving  up  that  which  he 
really  never  had  a  right  to  dium,  so  fiir  as  his  evidence  went 
to  show.  We  euinot  think,  however,  that  the  Legislstnm 
intended  thai  this  abandonment  shoold  be  taken  in  its  Kteral 
sense^  and  doing  so  would  clearly  in  some  casetf  work  iiyus- 
tice.  We  believe  that  the  spirit  and  true  meaning  of  the 
enactment  is,  that  a  suitor  may  claim  all  As  am  prooe^  not  ex- 
ceeding $100,  and  that  any  decision  to  the  contrary  is  at  all 
events  not  in  accordance  with  equity  and  good  oonsoienoe.^ 
^DS.  L.  J.] 


COMMOKPLEAa 


MuamiTA  V.  Bins  sr  al. 


loflkcOwi) 


WhflMplitottffdMitarad  upon  •  raeogBtaNiM of  iHil,  Sufttd 6th  DMimlNr,  18H 
alkgliigM a bnneh thftft tlw ]Nrliieip«I  dtpartod fhim  tb«  Unuti, withoat bctaf 
nI«2mS  th«r«ftain  by  d«e  eoam of  lav,  and deftndiat  pletSaA-L  ThMth* 
raoosnlMiieawMMtMvd  into  beim  §th  Maf .  ISfiS^  and  that  aftannrdi  th» 
prindpal  siirrBDdarad  blmMlf  into  tba  eutoftjr  of  the  iherlff  tf  thaeoootycl 
Brant,  and  while  In  rach  custody  ga^  aad  sobttitatad  Ibr  tba  rtavntaaBeii 
bond.  In  oonfomlty  with  Omi.  Stat.  U.  a  otp.  94  ate.  SO,  whirh  was  allovad  by 
thaoooBtj  Jiidss,aad  ao  that  the  raoogniaHMS  waa  irtMiill  aaddlsAncad. 
2.  A  simiJar  plas,  with  the  asaspthm  thatlt  waaatated  the  aUowaaetwHrn- 
doned  after  tha  eommanoemant  of  the  action  ;  and  plaintiff  took  iWHoatbi 

KM,  and  stated  th<it  ha  Boad  BO*  te  the  aanaa  or  Mtlon  la  the  pIsM  stoittsd, 
tfortheiMMMartNinaaoe  and  bnaeh  of  tha  aondltlaa  of  the  feeogalnn 
prior  to  the  anbsUtotba  of  the  bond;  te  which  the  dafcrndanti  r^otaedtlnt 
the  allsoed  non-perftnrmanoe  aad  brsaah  in  the  repUoation  mentkoaad  an  tin 
kientloarfareashandnoBiwrlbrmaaosaetoatintliadeelanitloB:  onwbkhtte 
plaintiff  JoiBsd  iaena;  and  tha  JmrtMad  aveidiat  fw  plaintiff  oa  thtflnt 
iesoe,  with  damages  awaisil  at  kxfibX  fiS,  aad  te  defeodalU  on  the  sMxwd  nd 
third  issoss:  tha  oonrt  made  abaolnta  a  rule  to  sat  aside  the  T«rdlil,iad 


awarded  a  repleader,  on  payiMBt  of  eoata  by  piaistUH 
aembk,  Oon.  Stat.  U.  a  eap.  24  see.  SO,  which  anaota  that  peraooe  whs^  bifcralth 


]faj,18W,had  givm  bafl  or  aesnrltj  under  a  wilt  of  iw  sasctf  or< 
snrrender  themselves  into  eostody,  and  sabedtato  ftir  their  bonds  or  olhar 
asenrity  thef«toft)ra  glraa,  a  bond  or  other  seenrlty  to  the  eSiet  sad  iBoaat 
BMntkmed  In  the  act,  aad  therenpon  the  ezlsthig  bail  or  security  thsU  1»dh> 
chaffed  or  raisassd,  doee  not  destroy  a  oanae  of  aethm  whkh  hsd  seerasA  fer 
breach  of  tha  oonditlo&  of  the  oiii^  seewitj  bslbrs  tha  glfing  tf  the  nMl^ 
tntad  secniity. 

This  was  an  action  of  deht  on  a  reoognissaoe  of  hail,  diked  ttk 
December,  1864.  The  writ  of  Bommoiis  issaed  on  11th  Aopn^ 
1862. 

The  declaration  alleeed  that  defendants,  by  reoogninnoe,  beamt 
boil  for  one  Thomas  T,  Traaeom  that  he  should  renaia  et  the  suit 
of  the  plaintiff;  within  the  limits  of  the  gaol  of  the  oonoty  of  Braot 
nntil  released  therefrom  by  due  course  of  law,  aad,  in  the  ennt  d 
his  failing,  that  they  would  pay  such  som  of  money,  eosts,  sheriff • 
fees  and  poondsge  as  the  saia  Transom  was  liable  to  pay  on  the 
writ  of  00.  so.,  on  which  he  had  been  arrested;  that  the  defeadsBts 
justified  in  dne  form  of  law ;  that  tha  reoooniaanoe  was  dul]^  fiM 
m  the  office  of  the  Deputy  Clerk  of  the  (>own  and  Pless  in  the 
county  of  Brant,  aad  notice  given  to  the  plaintiff;  that  the  wxf- 
niianoe  was  enrolled  of  reooid ;  and  that  Transmn  was  duly  idmilr 
ted  to  the  limits  of  the  said  gaol,  in  pursuance  of  the  reoognixisoe 
and  of  the  statute.  Tet  Transom  departed  from  the  lindte  without 
having  been  released  therefrom  by  due  course  of  law,  and  thst 
neither  he  nor  defendants  have  paid  the  said  sums  of  money. 

The  defendants  pleaded^lst  That  the  recognizance  was  entered 
into  before  the  5th  May,  18ft9 ;  that  afterwanto,  and  after  the  pe» 
ing  of  the  act  (Con.  Stat.  U.  C.  cap.  24.sec.  80)  and  before  the 
commencement  of  this  suit,  Transom  surrenderea  himself  into  the 
custody  of  the  sheriff  of  Braaty  and,,  while  in  such  cnstodj,  g>^> 
and  substituted  for  the  sud  recGgnisanoe  a  bond,  in  conlonm^ 
with  that  sUtnte;  and,  withm  thfity  days  from  the  esecotionaf 
the  bond,  procured  it  to  be  allowed  by  the  judge  of  the  oom^ 
court  of  the  county  of  Brant^  and  the  allowance  to  be  endorsed 
thereon,  which  bond  is  filed  in  the  office  of  the  sheriff  of  the  ootmty 

of  Brant,  of  all  which  premises  the  plaintiff  had  notibe,  Andjo 
defendants  say  the  recognisance  was  released  and  dischirgea 
2nd.  A  sfanOar  pka,  only  stating  that  the  allowaaoe  of  the  bond 
was  endorsed  after  the  commencement  of  this  suit. 

Replication— The  plaintiff  takes  issue  on  the  pleas  and  ssye  that 
he  suss  not  for  the  oanae  of  action  therein  admitted,  but  for  the 
non-performance  and  breach  of  a  condition  of  the  said  recogoitfiM^ 
made  by  Transom,  prior  to  the  giving  and  substitution  of  the  bona 
and  the  allowance  tharsoC    • 

Bejoinder  ^  As  to  so  mnch  of  the  replication  as  ststes  th^  tiie 
plaintiff  "  sues  not  for  the  cause  of  action  (in  the  plesa  mentioned^ 
apparentiv  meant,  as  the  replication  contained  the  words  "  theran 
mentioned")  but  for  the  nonrperformance  and  breach  of  a  certun 
condition  of  the  said  reoognuanoe,  in  the  said  declaration  m^ 
tioned,  made  bv  the  said  Transom,  prior  to  the  giving  and  snun' 
tution,  Ac.;"  that  the  alleged  non-performance  and  breach,  in  toe 
replication  mentioned,  are  uie  identical  breach  and  non-peifonna&M 
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assigned  and  set  out  in  the  declaration,  and  except  as  in  and  by 
the  pleas  is  admitted,  there  has  been  no  breach  or  non-performance 
of  the  condition  of  the  recognizance  by  Transom. 

On  this  the  plaintiff  joined  issue. 

The  case  was  tried  at  Brantford,  at  the  Antomn  assizes,  1862, 
before  Richards,  J. 

The  defendants  admitted  the  departure  stated  in  the  declaration. 
The  plaintiff  admitted  that  since  the  departure  complained  of,  and 
on  4th  August,  1862,  the  defendant  in  tne  original  action  gave  the 
bond  produced  under  the  statute,  which  was  ulowed  by  the  judge. 
The  jadfipe's  certificate  was  taken  as  eyidenoe  of  the  allowance. 
The  bond  was  dated  August  4th,  1862,  and  was  made  by  Transom 
and  the  two  defendants.  Jointly  and  severally,  to  the  sheriff  of 
Brant,  in  the  penal  sum  of  $3,216.  The  condition  was  (after  recit- 
ing that  Transom  was  arrested  under  a  ea.  w.  directed  to  the  sheAff 
of  Brant,  to  satisfy  the  plaintiff  the  sums  for  damages  and  costs, 
with  interest,  as  tnerein  set  forth ;  and  that  Transom,  on  6th  De- 
cember, 1864,  gave  bail  in  the  said  aotion  in  dne  form  of  low,  and 
hath  ever  since  remained  and  then  was  in  the  limits  of  the  said 
gaol,  nnder  the  bail  so  giyen;  and  that  being  desirous  of  obtaining 
the  benefit  of  the  statute,  had  surrendered  himself  to  the  Gustodv 
of  the  said  sheriff,  and  was  in  close  custody,  and,  while  in  sucn 
custody,  had,  with  two  sufficient  sureties,  executed  the  said  bond) 
that  if  Transom  should  obaerye  and  obey  all  notices,  orders  ana 
rules  of  court,  touching  or  conoeming  him,  or  his  answering  inter- 
rogatories, or  his  appearing  to  be  examined  vwa  voce  or  otherwise, 
or  his  returninff  or  Deing  remanded  in  dose  custody,  and  if,  on 
reasonable  notice  to  the  now  defendants,  they  should  produce 
Transom  to  the  sheriff  of  Brant,  as  provided  by  the  statute,  and  if 
Transom  should,  within  thirty  days  firom,the  execution  thereof, 
procure  the  bond  to  be  allowed  by  the  judge  of  the  county  court  of 
the  eonnty  of  Brant,  and  such  allowance  to  be  endorsed  thereon, 
the  bond  should  be  void. 

The  allowance  was  endorsed  on  the  bond,  as  having  been'made 
by  the  county  court  judge,  on  the  ISth  Aujriut,  1862. 

The  jury  found  a  verdict  on  the  first  issue,  and  assessed  the 
damages  on  the  breach  at  $1,661  69,  and  for  the  defendants  on  the 
second  and  third  issues. 

In  Michaelmas  Term  last  Freeman,  Q.G.,  obtained  a  rule  ni$i  to 
set  aside  the  verdict  rendered  for  defendants  and  to  enter  a  verdict 
instead  for  plaintiff,  on  the  ground  that  the  second  and  third  issues 
were  immaterial,  and  that  the  second  plea  shews  no  defence  to  the 
action,  as  the  giving  of  the  bond  therein  mentioned  is  not  a  defence 
to  a  breach  of  the  recognizance  declared  on,  or  for  jud^ent  non 
ohetavU  veredUto  for  tiie  defendants  on  the  second  and  third  issues, 
or  to  set  aside  the  verdict  and  grant  leave  to  the  plaintiff  to  with- 
draw the  new  assignment,  and  demur  to  the  defendants'  pleas,  on 
the  ground  the  pleas  are  not  good  in  law,  and  that  the  Issues  thereon 
are  immateriaL 

Wood  shewed  cause.  His  argument  was,  that  the  declaration 
only  contained  one  breach,  to  which  the  second  plea  oontidned  a 
full  answer  in  point  of  law,  and  that  the  issue  on  the  refoinder, 
that  the  breach  mentioned  in  the  replication  is  the  flame  as  that 
stated  in  the  declaration,  was  found  for  the  defendant,  thus  affirm- 
ing the  latter  part  of  the  rejoinder  that  Transom  committed  no 
breach  of  the  recognizance,  except  that  justified  by  the  plea.  He 
referred  to  Tfiomjmm  v.  Lock,  8  C.  B.  640;  JBdmonda  v.  Zattley,  6 
M.  <fc  W.  294;  JiiUe^e  oa#e,  1  W.  BL  461 ;  LeiietwrUr  v.  Smith,  2 
U.  C.  O.  a  479. 

.fVMmtfn,  Q.C.,  contra,  admitted  he  had  no  authority  for  the  first 
part  of  the  rule,  which  had  been  inadvertently  inserted.  But  he 
urged  thftt  one  or  other  of  the  alternatives  in  the  latter  part  of  the 
rule  should  be  granted.  As  to  the  first  plea  it  was  untrue,  as  the 
evidence  shewed  and  the  verdict  establi^ed,  and  on  that  the  plain- 
tiff ought  to  retain  Uie  damages  given.  The  seccmd  plea,  though 
true  in  fact,  was  no  defence,  unless  it  could  be  held  that  the  statute 
had  the  retrospective  effect  of  curing  a  preceding  breach  of  the 
oon<Utlon  of  the  recogi^zance.  He  cUd  not  rely  much  on  the  repli- 
cation as  a  new  assignment^  treating  it  as  not  very  intelligible ; 
but  as  the  second  plea  could  only  be  sustained  by  a  retrospective 
constmeHon  of  the  act,  it  was,  he  contended,  no  defence  m  law, 
and,  therefore,  the  verdict  on  it  should  not  preclude  the  plaintiff 
from  recovering.  He  referred  to  Wame  v.  Beree/ord,  2,M.  <fc  W. 
848;  Baynet  v.  Bre»»ter,  2  Q.  B.  876;  Cooke  v.  Fearae,  8  Q.  B. 
1044-1066. 

D&APSR,  C.  J.  C.  P.^The  statute  22  Vic.  cap.  83  sec.  1,  which  is 


incorporated  in  the  Con.  Stat.  U.  C.  cap.  24  sec.  80,  reads  thus — 
"Persons  who  have  heretofore  (t.  c,  before  4th  May,  1859)  given 
bail  or  security  under  a  writ  of  ne  exeat  or  capias  ad  eoHsfaciendum 
may  surrender  themselves  into  custody,  or  may  substitute  for  their 
bonds  or  other  security  heretofore  given  under  the  writ  a  bond  or 
other  security  to  the  effect  and  amount  mentioned  in  the  preceding 
sections  of  this  act;  and  thereupon  in  either  case  the  extsting  bau 
or  security  shall  be  discharged  or  released." 

The  replication  which  is  to  both' first  and  second  pleas,  asserts 
that  tl^e  breach  of  the  condition  of  the  recognizance,  for  which  ttie 
action  was  brought,  took  place  before  the  giving  of  the  bond,  and 
the  substitution  thereof  for  the  reccu^izance.  That  may  be  so, 
whether  or  not  the  breach  took  place  before  the  4th  May,  1869  (the 
day  when  the  22nd  Vic.  c^.  88  was  passed).  It  is,  nevertheless,  a 
very  different  question  whether  the  statute  was  intended  to  relieve 
defendants  from  liability  on  a  recognizance  previously  forfeited,  or 
only  from  an  unforfeited  recognizance,  by  the  subsequent  surrender 
of  the  debtor,  or  Uie  substitnuon  of  a  faiond  for  SQch  recogninanoe 
In  either  case  the  replication  asserts  no  new  foot,  for  by  ttie  terms 
of  the  statute  the  substitution  of  the  bond  discharges  the  prior 
security,  the  breach  of  which,  if  it  ever  happened,  must  have  hap- 
pened before  it  was  discharged;  but  it  does  not  state  whether  sock 
Dreach  occurred  before  or  after  the  4th  May,  1869^  Nor  does  the 
rejoinder  help,  for  it  merely  asserts  that  there  never  was  more  than 
one  breach,  but  throws  no  light  on  the  question  wlien  it  occurred. 

I  am  not  satisfied  that  as  between  the  exeentlon  creditor  and 
debtor  tiie  allowance  of  the  bond  is  of  any  importance.  Rendering 
the  original  act  it  would  rather  seem  that  the  only  object  and  effect 
of  such  allowance  is  to  relieve  the  sheriff  from  forther  responsir 
biHty.  If  so,  both  pleas  in  substance  contain  the  same  defence, 
and  the  verdict  is  for  the  plaintiff  on  the  one  and  the  defendant  on 
the  other. 

It  does  not,  however,  appear  on  any  part  of  the  record  whether 
the  breach  complained  of  occurred  baore  or  after  the  4th  May, 
1869,  and  the  application  of  the  statute  to  this  case  may  be  found 
to  depend  on  the  question  which  of  these  two  is  the  foot  relied  on, 
at  least  there  is  an  opening  for  the  two  distinct  questions ;  and  we 
are  not,  I  think,  called  upon  to  determine  the  law  on  the  plaintiff's 
riffht  of  action,  before  we  are  distinctiy  informed  on  what  ne  relies: 

1  think,  therefore,  we  should  make  absolute  as  much  of  the  rule 
as  relates  to  setting  aside  the  verdict,  and  granting  a  repleader  on 
payment  of  costs  by  the  plainti£  He  can  then  de<ni|r  or  reply  to 
the  pleas  as  adviBca. 

See  JPlomdr  v.  Jiou,  6  Taunt  887. 


CHANCERY. 


(Reported  tf  Aux.  OaAm,  Biq.,  JBdrrittoMU-Zaw,  Beparier  to  tU  Owrf.) 

SonaLLT  V.  MoOalluic. 
Jfwijc^wl  dAenha^    IMtOiijf  pf  fcnm  negoeiaUitg. 

A  p&non  negodatlog  th«  atle  of  a  niQnldpal  debftntare  la  not  aaswomble  that  tho 
naaidpallty  will  psy  th*  tnoant  mound  by  the  debsntare.  Whw,  diereflbrt, 
a  'owBibip  imuiidiiaUtj  In  yuramnM  of  tbm  Maaidpal  Oorporatton  Aet  of 
1849,  iNim<<d  a  by-Uw  tbr  toe  parpooe  of  granting  n  loan  of  money  to  the 
Baybam,  Blehmond  and  Port  *Bnrwell  Road  Company,  aadlaraed  dabaattma 
theraunder,  wbieh  mm  rabieqiivntly  deelarad  to  m  fltogal  In  eoniMinoneo  of 
tba  road  aompaay  not  having  baen  vopmlf  oonatitntad;  tha  oonrt.  in  tlia 
abaenoe  of  any  proof  of  fraud,  refnsed  to  order  one  of  the  directors  of  the  road 
eompany  to  ivftind  the  amoont  paid  to  Um  upon  thaaalo  of  one  of  tuehdebea* 


The  bill  in  this  case  was  ftled  by  Anthony  Sceally  against  Elisa 
MeOallun,  Heman  Dodge,  Shook  MoConnel,  David  Iferritt  and 
Sylvester  Cook,  setting  forth  that  in  the  years  185^-4  certain 
persons  in  Bayham  ag^ed  to  form  a  Joint-stock  company,  for  the 
construction  of  a  road  in  that  township,  under  the  act  16  Vic,  ch. 
100,  who  took  steps  to  incorporate  the  eompany  under  the  name  of 
the  •'Bayham,  lUebaiond,  and  Port  Bunrell  Read  Company, *' 
and  that  the  persons  so  forming  the  company  fixed  the  sum  of 
£4000  as  the  amount  necessary  for  the  constmetion  of  the  road, 
and  John  HeCallum,  deceased,  the  testator  in  the  bill  mentioned 
was  a  director  and  the  treasurer  of  the  company,  and  that  the 
municipality  of  Bayham  believing  that  the  company  was  duly 
constituted,  passed  a  by-law  for  the  purpose  of  loaning  to  the  com- 
pany the  sum  of  £4000 — which  by-law  was  set  out  at  length  in 
the  bill.  This  by-law  the  pUintiif  in  his  bill  contended  was  void 
on  severAl  gronuds  «et  forth  in  the  bill,  but  wllich  ^  i4  net  n^pfs- 
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■ary  her«  to  BUt«.  NeTertheless,  in  pannanoe  of  the  bj-Uw  ao 
paaiiedy  the  manioipality  iasaed  debentares  to  the  road  companj, 
tor  the  £4000  ao  required.  In  aimui  of  X500  each,  and  which  the 
eompanj  aold^  divera  persona,  amongst  others,  one  to  the  plain- 
tiff, which  he  pnrehaaed  from  John  MnCallam*  deceased,  and  paid 
therefor  £400  cash;  and  XIO  had  been  paid  to  ptaintiiT  on 
•ocoont  of  the  interest  thereon;  .but  the  mnnicipalitv  re- 
Ibsed  to  nahe  anj  further  pajnnents  on  aooonnt  of  snch  deben- 
tare,  alleging  that  the  bj-law  so  passed,  and  under  which  the 
debentsre  had  been  so  issued  was  Toid.  The  bill  further  alleged, 
that  when  plaintiff  purchased  snch  debenture  he  fnllj  believed 
thni  the  debenture  was  a  good  and  valid  security  for  the  sum  men- 
tioned in  it;  alao  that  the  oompanj  was  a  dulj  incorporated 
eompanj,  and  that  he  had  no  notice  thai  such  debenture 
was  yoidt  or  that  the  compaaj  was  not  dulj  iucorpomted 
wntil  long  aflar  pagrsMnt  of  the  sson^  Cor  the  debenture,  and 
subouttoa  thai  under  the  eiroaaastanoes  the  contract  for  the 
pufohaoe  of  the  debenture  ought  to  bo  rescinded,  and  the  monej 

Sid  by  plaintiff  renindod  to  him.  That  the  defendanto  Blisa 
oCallum,  Hemna  Bodige,  and  Shooh  McConnell  were  executrix 
niid  eoseouAora  of  the  last  will  and  teslMnent  of  the  said  John 
MeCailum,  whoso  estate,  it  was  alleged,  was  bound  to  make  good 
to  plaintiil  his  purehaso  monej  so  paid  for  the  said  debenture. 
The  bill  prajed  relief  aooording^. 

The  defeadaBta  McGaUnm,  Dodge  aad  McConneU  answered  the 
bill  denying  all  improper  eondoot  on  part  of  the  testator  in  the 
■ale  and  transfer  of  the  debenture,  and  insisting  that  plaintiff  took 
the  same  at  his  own  risk,  and  that  under  the  oiroumstaacea 
appearing  thoro  was  net  uaj  grownd  for  the  inletf eronee  <tf  the 


£04/  and  lUt^erM  for  the  plaintiff. 
£UUu  fox  the  defendants,  who  answered. 

Bfbaoos,  V.  C— >The  eases  cited  by  Mr.  Boaf  seem  to  proceed 
wpon  the  ground  of  implied  representation.  When  a  party  applies 
to  another  to  give  caeh  for  a  bill  of  exchange  or  other  instrument 
he  most  be  takon  to  vepreoent  that  it  is  genuine,  and  the  dealing 
being  with  an  agent  of  the  party  to  reeehre  the  money  was  held 
to  make  no  difference  where  the  representation  was  by  the  agent 
on  bis  own  behalf.  This  point  was  a  good  deal  eonsiderod  in 
Gwme^  T.  Wamenleif,  (4  B.  ft  B.  188),  in  which  previous  cases 
were  reviewed.  'The  ^^t  in  these  bill  transactions  is  in  fact 
the  person  dealt  with,  the  principal  borrower  is  not  dealt  with 
by  the  party  advancing  the  money.  This  case  differs  from 
those  cited  in  two  respects:  one,  that  the  instrument  was 
genuine;  the  other  that  MoCallum  and  the  other  directors  of 
the  road  company  wen  only  dealt  with  aa  representing  the 
company.  It  is  not  unlike  the  oase  put  by  the  Chief  Justice 
Gibbe  in  «/ottM  t.  Ryd$  (6  Taunt  494),  thnt  when  forged  bank  notes 
are  offered  and  taken,  the  party  negociating  them  is  not,  and  does 
not  profess  to  be  answerable  that  the  Bank  of  Bngland  shall  pay 
the  notes  ;  but  be  is  answerable  for  the  bills  being  suoh  aa  they 
purport  to  be.  The  testator  M oOallnm  negoeiatcd  the  debenture 
with  the  plainUff  but  no-special  case  is  made  against  him.  The 
one  case  is  made  against  all  the  directora,  which  is  shortly,  that 
the  road  company^  was  not  legally  formed  according  to  the  sUtute ; 
and  that  the  municipal  debenture  of  the  township  of  Bayham  is 
an  invalid  instrument.  It  is  not  charged  that  the  directors  knew 
that  the  company  was  not  legally  formed,  or  that  the  debenture 
was  invalid,  or  that  any  representations  were  made  to  the  plaintiff 
npon  either  point  The  debenture  waa  sold  to  the  plaintiff,  and 
delivered  to  him,  and  be  paid  the  purchase  money,  which  appears 
to  have  been  applied,  with  all  other  moneys  received,  towards  the 
construction  of  the  road;  the  contract  was  completed;  the 
bill  aaks  for  its  reecission— the  equity  being  simply  the  fact  of 
the  invalidity  of  the  road  company  and  of  the  debenture  and  the 
refosal  of  the  munioipaUty  to  pay  the  latter. 

I  ilnd  no  precedent  for  snch  a  bill ;  and  the  authorities  are 
against  suoh  an  equity  as  that  upon  which  the  bill  is  founded.  If 
the  sale  had  been  by  the  defendants  in  their  individual  capacity 
there  would  be  no  such  equity.  WiltU  v.  Oibion,  (I  H.  L.C.  606) 
and  L^ge  v.  Croktr,  (1  B.  ft  B.  606)  cited  with  approbation  by 
all  the  learned  lords  who  gave  Judgment  in  Wiids  v.  OibMn,  were 
much  stronger  oases  Ibr  relief  than  this.    In  the  ease  before  the 


Lords,  Lord  Campbell  adverting  to  the  distinction  betwem  %  XSH 
for  carrying  into  execution  an  executory  contract,  and  s  bill  to 
set  aside  a  conveyance  that  had  been  executed,  obserres;  **With 
regard  to  the  first,  if  there  be  in  any  way  whatever  isi8repTCii&- 
tation  or  concealment  which  Is  material  to  the  purchawr,  s  eoart 
of  equity  will  not  compel  him  to  complete  &e  purehtse;  Ut 
where  the  conveyance  hae  been  executed  I  apprehend,  my  loHi) 
that  a  court  of  equity  will  set  aside  the  conveyance  <»ly  os  tb« 
ground  of  actual  fraud."  This  proposition  wss  only  qualified  is 
the  subsequent  case  of  SUm  v.  Croucher  (1  BeG.  F  &  J.  518), 
which  waa  before  Lord  Campbell,  as  Chancellor,  to  the  exteol 
that  if  there  is  actual  representation  ae  to  a  fact  which  the  defeo- 
dant  had  known,  and  had  been  actually  a  party  to,  and  niM»  tiii 
faith  of  which  the  nlaintiff  had  acted,  his  having  forgotta  tbi 
Ihct,  (supporing  such  a  thing  proved,  though  scarcely  someptibb 
of  proof),  would  not  relieve  him  fh>m  his  liability. 

Then  doee  the  eireumstaaoe  that  tilieae  defendants  atgocUtid 
the  debenturee  aa  directors  of  a  road  company  smke  agsiaBtttan. 
I  think  they  did  negociate  them  on  behalf  of  the  read  eoapanj; 
and  if  so  the  law  of  principal  Mid  agent  vnll  apply  ts  thM.  If 
they  made  expreealy  or  impliedly  any  repreeentallen  in  regudto 
their  principal,  they  will  be  bound  by  it,  if  untrue,  and  if  tsotkir 
hae  acted  upon  It,  even  though  the  agent  believed  it  te  be  tis«; 
but  Mr.  Story  in  his  book  on  sgency  suggeete  this  quslifiettleB, 
that  the  rule  would  not,  or  might  not  apply  if  the  want  of  sstherity 
waa  known  to  both  parties ;  or  unknown  to  both  psrtiee ;  vU 
authority  is  in  favour  of  Oils  qualiflcalion,  for  If  the  prisSkpd  be 
dead  the  agent  is  not  reeponsible  for  what  he  does,  la  tke  btHcf 
that  he  is  still  living.  This  was  established  in  the  cess  ef  f^^rd 
T.  Hb^Tf,  (10  M.  ft  W.  1)  In  wMoh  case  Baron  AMenos,  vb« 
delivered  the  judgment  of  the  eouft,  observed,  that  la  alt  tbi 
classes  of  cases  in  which  the  agent  has  been  held  pereoeiKy 
responsible ;  "  it  wilt  be  found  that  he  has  either  been  ssllty  of 
some  fraud— has  made  some  statement  which  he  knew  to  be  fihi 
or  has  stated  to  be  true  what  he  knew  to  be  Mse;  enittlBg  tt 
the  same  time  to  glTe  snch  information  to  the  other  eoDtreethig 
party  aa  would  enable  him  equally  with  himself  to  Judge  S8  to  tbi 
authority  under  which  he  proposed  to  act** 

Tried  by  this  test  I  do  not  thiok  that  the  defendants  mtdi 
themselves  responsible.  It  is  right  to  consider  what  is  neeeflurily 
understood  by  parties  dealing  U^ther  aa  the  plain tiffa  and  tbeM 
defendants  did ;  or.  In  other  words,  what  was  the  implied  repn- 
sentation.  I  do  not  think  it  can  be  taken  to  be  more  than  tbiii 
that  the  debentures  were  genuine,  and  that  the  road  compsnj  vbon 
they  represented  was  a  road  company  de  facto.  Agents  for  t 
company  cannot,  I  think,  be  intended  to  undertake  for  the  con- 
pany,  or  to  represent  that  all  the  formalities  which  are  necessir; 
to  ito  being  duty  constituted  have  been  duly  complied  vitb. 
Neither  the  agent  nor  the  party  dealt  with  understsnd  this ;  tkeie 
is  no  suoh  implied  contract,  and  in  the  absence  of  bad  Dutb  then 
is  no  reason,  and  I  think  no  law,  to  attach  personal  rsspoonbility 
in  such  aoaso.  This,  too,  is  a  registered  company,  and  the  pleis' 
tiff  had  therefore  the  same  means  as  the  defteidants  ef  jodglag  m 
to  its  validity  if  he  obese  to  act  pmdently.  It  is  uidis«t«l  » 
the  ease  of  the  Atkenmum  Uft  In9ura$^€$  Compm^  v.  iW^.  (^ 
L.  J.  Chy.  119),  by  all  Uie  judges  who  decided  tiie  esse,  thst  it 
lies  upon  the  party  buying  debentures  to  aecerUin  sU  fiMtsesseB- 
tiel  to  their  v^dity.  Here  the  plaintiff  either  made  enquiries,  or 
assumed  that  everything  was  correct  and  regulnr  when  he  should 
have  enquired ;  asMl  the  loss  ought  not  to  fall  opoa  parties  ss 
innooent  aa  himaeli;  and  who  in  no  way  misled  him.  He  seetf 
indeed  to  have  acted  on  his  own  Judgment,  for  he  took  tiae  to 
consider  before  he  made  the  porohaee,  and  if  hedidaotssoertsii 
for  himself  that  the  debenture  was  a  valid  security,  he  gtte  ^ 
parties  reason  to  believe  that  ho  had  aatisfied  himself  upon  thst 
point  It  seems,  indeed,  that  he  really  had  done  so,  thst  he  his 
taken  legal  adriee ;  and  he  Is  represented  as  an  intelligcBt  wss. 

It  is  agreed  on  both  sides  that  the  debenture  is  aotvsn^ 
though  believed  to  be  valid  at  the  time  t^  the  monicipaHty  ss  ww 
as  others ;  the  municipality  at  first  paid  interest  npon  it  In  ^ 
view  that  I  toke  of  the  case  it  is  not  necessary  to  decide  ^^°^ 
the  road  company  was  validly  coDstitoted,  for  eren  supposisgn 
not  to  be  so,  I  think  the  defendants  not  liable. 

I  think  the  bill  should  be  dismissed  witii  costs. 
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lt^vncH(m^Beceiver-~Esecuior~-Iki6ltencjf» 

Am  t  wend  ral9  ad  aarigBiosiit  tor  the  benusflt  of  erodlton  idll  be  taken  m  a 
declaratioaof iniolTency;aQd  eqaivalent  to bankrnptej  In  England;  where, 
ihereftnre,  eome  of  tiM  legteteei  of  a  testator  filed  a  bill  agalnit  tali  exe<nitor  and 
t«io  of  the  le^teee,  eheffglog  a  aal-admtniettattoo,  and  aUei^qg  tUt  tbe  exeen- 
toe,  eobaeqiieatl^  to  the  death  of  the  testator  had  made  an  aaalgnment  for  the 
benefit  of  hie  ereditora,  and  that  be  vae  Insolvent,  the  eonrt,  upon  niotikm  for 
an  iQJanetion  and  a  reaver,  betore  anmrer,  onder  ttM  eireiimeuuieee  granted 
an  Interim  la^fuMtion  and  a  rtosiTir,  notwitlmtandinc  tht  eucBtor  deaM  any 
maledmlaiptfiatlon  of  the  estate,  mr  that  hla  iasoWraqr  TO  the  reafon  ftr  hjfl 
making  the  assignment  of  hif  estate. 

Tvo  of  tke  UgateoB  of  tbe  deceased  tostatpr  Samoel  Harrold 
filed  a  bill  against  ^is  ezecator  Wallis,  bis  widow,  and  Ms  unmarried 
daughter,  alleging,  among  other  things,  thai  the  ezecator  had 
been  guilty  of  mal-adminlstration,  and  was  insoWent,  haTiog  made 
^n  assignment  for  the  benefit  of  his  creditors  subsequently  to  the 
death  of  the  testator.  The  bill  prayed  for  an  iij unction  and  re- 
ceiver; and 

Sodgim,  for  the  plaintiffs,  mored  on  affidavits,  before  angwisr, 
for  aa  iojunotioo  ai\i  receiveTi  conformably  to  the  prayer  of  the 
biU. 

MeOr$gar^  for  the  defendants,  other  than  formal  parties,  op- 
posed tbe  motioQ,  on  counter  affidavits,  denying  all  the  material 
idlegationa  of  the  plaint|£bf  except  the  making  of  the  assigu- 
ment 

SpftAOoa,  V.  G. — the  bill  is  filed  by  the  two  bods  and  the  three 
married  daughters  of  the  testator,  impeaching  the  will,  as  made  by 
undue  inflnenee  exercised  by  his  wife  and  by  defondant  Wallis, 
who  if  named  sole  exeentor.  The  defendants  are  his  wife  and 
Wallis,  and  the  unmarried  daughters  of  the  testator  Tthe  hu»- 
banda  of  the  married  daughters  are  also  defendants).  This  appli- 
cation Is  for  a  receiver ;  it  is  grounded  on  alleged  misconduct  in 
the  administration  of  the  eatate,  and  upon  the  alleged  insolvency 
of  the  executor,  evidenced  by  his  having  recently,  and  since  the 
death  of  the  testator,  made  an  assignment  for  the  benefit  of  his 
ereditora.  The  misconduct  is  denied  upon  affidavit ;  the  alleged 
insolvent^  is  also  denied,  and  an  explanation  is  offered  in  regard 
to  the  assignment,  that  it  was  made  to  pamfy  creditors,  who  it 
was  expected  would  refrain  from  suing,  upon  seeing  the  amonqt 
of  the  assets  ^  and  it  is  alleged  that  the  estate  is  more  than  suffi- 
cient, to  pay  all  the  debts  in  toll ;  and  there  is  some  evidence  in 
support  of  (his. 

1  think  the  weight  of  authority  Is  In  favour  of  granttng  the 
application.  In  some  cases  a  distinction  is  made  between  cases 
where  the  personal  repreSentaUve  is  an  administrator,  and  wheee 
he  is  an  executor,  the  court  interfering  with  more  difficulty  in  the 
latter  case,  because  an  executor  is  the  personal  choice  of  the  tee- 
tator ;  and  mere  poverty,  there  being  no  misconduct,  appears  not 
to  be  a  sufficient  ground  for  the  appointment  of  a  receiver.  It 
was  so  held  by  Sir  William  Grant,  (Amu.  12  Yes.  6),  but  he  gave 
no  direct  answer  to  the  suggestion,  *'  suppose  the  executor  was 
insolvent."  And  it  was  also  held  by  Sir  Thomas  Plumer  in 
Bowardf,  Papera,  (I  Mad.  141),  that  poverty  alone  was  not  a 
sufficient  ground  ;  but  Sir  John  Leach  held  in  a  subsequent  ease, 
Dangley  v.  Hawk,  (5  Mad.  46),  that  bankruptcy  was  a  sufficient 
ground.  In  the  early  case  of  Middleton  v.  Dodtwett,  Lord 
Srskine  (18  Yes.  266),  made  the  order  on  the  ground  of  insol- 
vency, though  misconduct  also  was  charged.  In  a  case  two  years 
afterwards  before  Lord  Eldon,  Gladdon  ▼.  Stonemarif  (1  Mad. 
141,  n),  the  order  was  made  on  the  ground  of  bankruptcy.  The 
question  in  that  case  and  in  Lanaley  v.  Haw^  appears  not  so  much 
to  have  beeu  whether  bankruptcy  was  a  sufficient  ground  for  the 
appointment  of  a  receiver,  as  whether  the  circumstance  of  the 
commission  of  bankruptcy  having  issued  before  the  death  of  the 
testator,  he  must  not  be  taken  to  have  intended  to  commit  the 
administration  of  the  estate  to  him,  notwithstanding  his  bank- 
ruptcy. In  Scott  V.  Beeher^  (4  Price,  346,)  in  the  Exchequer,  a 
receiver  was  granted  on  the  ground  of  insolvency  ;  and  in  Mam- 
field  V.  Shaw  73  Mad.  100),  a  like  order  was  made  on  the  same 
ground.  Smith  v.  Smith  (2  T.  &  C.  853,)  is  not  an  authority  the 
other  way ;  the  executor  and  trustee  had  been  a  bankrupt  some 
thirty-eight  years  before,  and  the  case  was  peculiar  in  its  circum- 
stances. The  executor  and  trustee  was  himself  interested,  and 
the  court  felt  that  they  could  not  usefully  or  properly  interfere. 


Lord  Abinger  put  it  thus:  '<  Then  when  the  three  traatees  hav« 
renounced  and  his  sister  is  dead,  what  is  to  be  done  T  He  is  the 
only  person  who  can  interfere,  fie  must  do  so  for  the  benefit  of 
others  if  not  for  his  own."  There  «re  no  suoh  difficulties  in  tbia 
case.  I  think  aa  a  general  rule  that  an  asaignmeot  for  the  benefit 
creditors  must  be  taken  aa  ^  deolarat^on  of  iiyaolvencyt  and 
equivalent  to  bankruptcy  in  England.  The  expectation  that  tbe 
estate  will  be  more  than  sufficient  to  p«y  the  debts  in  full,  is  not 
in  vj  opinion  a  sufficient  reaaon  for  taking  the  case  out  of  the 
rule ;  that  was  one  of  the  gronnde  upon  which  the  api^oation  was 
resisted  in  LangUy  v.  ffmwkf  and  proeeedi»ga  bad  been  taken  to 
supersede  the  commission ;  but  Sir  Jc%n  L«aeb  said  he  most  con- 
sider bankruptcy,  notwithstanding,  aa  evidenee  of  insolveney. 
This  case  is  stronger  for  tbe  ipterfsffiSttQe  t>f  the  court  Wft  bav0 
the  executors  own  act,  and  to  that  I  atlaeb  more  weight  than  to 
tbe  explanation  he  offers  in  regard  to  it 

There  is  also  this  in  fisvonr  of  the  •ppUoition,  which  ia  noticed 
in  some  of  the  caaes  aa  entitled  to  wei^t:  lb»t  the  intcvposkion 
of  the  court  is  dedred  by  a  great  majority  cf  those  interacted  in 
the  cetate.  The  aflUhtvitB  are  ccnAiesing  na  to  tbe  ttnoaa  cf  the 
executor  for  his  office,  and  as  to  his  honesty  and  pnnctoaUty,  but 
I  proceed  upon  tbe  grounds  that  I  have  stated*  Tbe  qncsticn  ic 
whether  the  drcumstanecs  are  such  tliat  the  court  oogbt  to  Inters 
fere  for  the  protection  of  the  fund ;  I  have  come  to  the  conclusion 
that  this  is  such  a  case. 


CHAMBERS, 


Jt^f$rki  ty  J^esSHr  A.  S^asnof,  Cio^  BcatritUr-^lttw, 


JOHNSTOH  ST  AL  Y.  MoKxiTNA. 


Jnfawt^atwenAykHkUitl^  Death  qf  miB-'Itum  ^f  habeeu 
wtOdm  a  pepr—Aem  i^eiiate^fiBrmoreUum  ttx  mtmthe  ifeetstit^for  rtvivair* 
JSMcuHon  ^  wriL 

XUd,  Ut,  That  the  4««th  9f  oii»^  two  plAintiffi  bk  iifeetipeiit  after  Judgment 
(where,  lor  aU  that  appears,  the  reeorerV  If  Joint  and  rarrtTee),  does  not  render 
noceoiary  a  raasestlaaof  the  death  oa  toe  iroU  incrdw  to  snp^ort  a.wrttor  Aab. 
fiMcpeee.  tr  lewferi  of  pombmIob  of  the  ywnta^i 

2.  That  whirea  writ  of  kdbeoM  waa  iemed  withfai  one  jeax  after  entry  of  Jadg- 
ment,  an  aUcu  writ  laraed  more  than  ilx  yeart  therefliter  waa  regnlar  without 
reytTinK  the  JndiciBeQA. 

3.  That  wlwre  the  ehertff  retoraed  to  the  flret  writ  of  talnni,  that  **  aooe  eame 
to  receiTe  poweHMton,**  the  preaiamptSoD  of  releaae  of  the  judgment  did  not  ariae 
in  the  same  mannw  aa  If  nothing  had  baen  done  upon  the  Jodgmettt 

4.  That  the  aeoond  writ  might  he  ezeeated  by  Che  removal  from  poanawalon  of  • 
penon  who  waa  the  widow  of  a  peraon  that  dafmed  under  the  Judgment  d^en* 
dant. 

ft.  That  a  recovery  on  the  Jadgment  roU  for  the  whole  of  a  lot,  when  In  fhet  plain- 
tiff  proved  title  to  tbe  eaat  half  only,  ia  not  anoh  aa  irragularfty  aa  to  eaoa^ 
defendant  to  more  asainat  the  Jadgment. 

5.  That  the  eoort  or  a  Judge  would  In  each  a  eaae  reatrain  plaintiff  from  taking 
pnaaaaiiOD  of  more  than  he  In  faet  recovered. 

7.  Ttiat  plaintiff  in  thia  canae  Irnving  endorsed  hie  writ  tir  tbe  reooverv  of  the 
eaat  half  only,  to  which  he  proved  tltle^  there  waa  no  ground  fiir  the  uiterfer> 
enea  of  either  court  or  Judge. 

(Oiaaben,  Bept  1^  Vm,) 

C.  J8.  PaUenon  obtained  a  summons  on  behalf  of  Patrick  Turley 
and  Abraham  Maybee,  calling  on  John  Johnston,  his  attorney  or 
agent,  to  show  cause  why  the  alioM  writ  of  hab.  fac,  pose,  in  this 
cause,  and  all  process  had  thereon,  should  not  be  set  aside ;  and 
why  Patrick  Turley,  who  is  now  seized  of  the  estate  of  the  Hon. 
George  S.  Boulton,  whose  tenant  the  above  defendant  was,  and  of 
the  legal  estate  of  the  lands  in  question,  should  not  be  restored  to 
the  possession  of  the  lands ;  or  why  the  possession  should  not  be 
restored  to  the  widow  of  James  Williamson,  deceased,  as  the  tenant 
of  Turley,  or  to  Abraham  May  bee : 

1.  Because  the  writ  is  irregularly  issued,  the  judgment  not  being 
revived,  although  one  of  the  plalntifiEs  is  dead,  and  although  the 
defendant  is  dead. 

2.  Because  upwards  of  six  years  from  the  entry  of  the  Judgment 
elapsed  before  the  issue  of  the  writ,  and  the  said  John  Johnston 
was  not  entitled  to  issue  the  writ  without  reviving  the  Judgment. 

8.  Because  the  writ  was  executed  against  a  tenant  of  Turley's, 
against  whom  there  was  no  jud^ent. 

4.  Because  the  writ  commands  the  sheriff  to  give  possession  of 
lot  No.  6,  in  the  7t^  concession  of  Murray,  to  pliuntiff ;  whereas 
judgment  was  recovered  agfunst  the  plaintiff,  claiming  the  same  lot, 
n  an  action  of  ejectment,  brought  by  plidntiff  in  this  ooi;rt,  agidnst 
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Abf  fthAm  Mtybee,  and  which  hut  judgment  was  sabseqneiit  to  the 
Judgment  In  this  cause. 

By  the  ftfBdayits  filed  on  behalf  of  the  application,  it  appeared 
that  the  patent  of  the  lot  issned  to  one  James  Johnston ;  tnat  the 
heir4it'law  (as  it  was  said  by  Mr.  Rattan,  but  the  heirship  was 
denied  by  plidntitf)  of  the  patentee  sold  this  lot  to  Mr.  Rnttan,  in 
the  year  1822 ;  that  Mr.  Ruttan  sold  the  east  half  of  the  land  to  the 
■on  of  the  defendant,  in  1884 ;  that  Mr.  Ruttan,  and  those  claiming 
Under  him,  have  been  in  possession  dnce  about  the  year  1880  or 
1881 ;  that  in  1862,  the  phdntiif  oommenoed  an  aetlon  of  ejectment 
flgtaiaat  the  defendnt  for  tlie  east  half,  and  another  action  of  eject- 
ment ag^nat  Abraham  Maybee  for  the  west  half,  to  whom  Rattan 
had  conveyed  in  1846 ;  that  the  plaintiff  obtained  a  rerdict  against 
M cKenna,  but  fidled  against  Maybee ;  that  the  same  eridence  wliich 
-procured  a  rerdict  for  Maybee  could  haye  been  given  in  this  suit 
against  McEenna,  if  there  had  not  been  some  understanding  about 
it  (the  defence  was  the19tatate  of  Limitations) ;  that  judgment  was 
untered  against  McKenna  on  the  16th  June,  1868,  and  a  writ  of  pos- 
■esnon  isaned,  upon  which  the  sheriff's  return  is  endorsed*^"  that 
no  one  came  to  mm  to  show  him  Uie  tenements,  or  to  reoeiye  the 
possession; "  that  long  before  the  aUat  writ  issued,  Wm.  Johnston 
and  the  defendant  dim ;  that  the  o^iat  waa  dellTered  to  the  sheriff 
on  the  Slst  May,  1868,  and  re-executed  on  the  1st  June  by  the  east 
half  being  delivered  to  the  agent  of  the  surviving  plaintiff,  the  said 
half  being  then  in  the  possession  of  Williamson,  who  daime  title 
under  Syhrestor  McKenna ;  that  the  surviving  plaintiff  threatens  to 
put  the  writ  in  force  against  Maybee ;  that  Geo.  8.  Boulton  owned 
the  east  half  when  this  action  waa  brought,  although  the  defendant 
Was  in  possession;  that  Boidton,  in  18B7,  conyeyed  this  half  to 
McEenna,  who  mortgaged  the  same,  and  afterwards  gave  a  deed  of 
it  to  James  Williamson, In  1858,  who  mortgaged  it  to  John  Hughes ; 
and  that  Hughes  assigned  the  mortgage  to  Burand,  who  Baagaed 
to  Turley. 

The  titl»  seemed  really  to  be,  on  tlie  part  of  the  defendant,  as 
follows:  Daniel  Johnston,  assuming  to  be  the  heir-at-law  of  the 
patentee,  conveyed  to  Rnttan ;  Ruttan  to  Patrick  McEenna,  whose 
nelr-at-law  the  defendant  was ;  the  defendant  to  Robertson ;  Robert- 
son to  D.  E.  Boulton ;  D»  E.  Boulton  to  Geo.  8.  Boolton ;  Geo.  8. 
Boulton  to  Wm.  McEenna ;  Wm.  McEenna  to  James  Williamson ; 
James  Williamson  mortgaged  to  Hughes;  Hughes  assigned  to 
Durand ;  and  Durand  asngned  to  Turley,  who,  on  the  appucation, 
claimed  as  mortgagee. 

It  was  alleged  that  the  reason  the  plaintiff  delayed  executing  his 
Writ  of  possession  was,  that  an  action  would  be  brought  against 
him,  ana  he  would  be  turned  out  of  possession,  on  the  same  evi- 
dence which  defeated  him  in  the  suit  against  Maybee,  and  that  the 
case  was  purposely  postponed  till  the  witnesses  might  not  be  forth- 
coming. 

For  the  plaintiffs,  Meyers  stated  that  the  suit  against  Maybee 
was  not  taken  to  trial  by  the  plaintiff,  but  by  Uie  defendant;  that 
Bylvester  McEenna  and  nis  wife  were  the  principal  witnesses  upon 
whose  testimony  as  to  the  length  of  possession  the  verdict  was 
rendered ;  and  Uiat  this  evidence  was  opposed  to  all  that  McEenna 
had  always  told  Meyers.  He  also  gave  a  full  narrative  of  the  pro- 
ceedings.  William  Johnson  swore  he  was  the  heir-at-law  of  the 
patentee ;  that  after  losing  the  suit  against  Maybee,  he  made  up  his 
mind  not  to  proceed  for  the  west  haS  any  further ;  that  McEenna 
applied  for  a  new  trial,  but  was  refused  it ;  that  he  never  was  aware 
of  any  one  being  on  the  land  till  1887,  and  that  the  evidence  to  the 
contrary  was  untrue. 

It  appeared  that  Turley  had  lately  commenced  proceedings  in 
Chancery,  and  had  perpetuated  the  testimony  given  on  the  trial  in 
Maybee's  suit,  and  was  about  to  get  a  writ  for  possession  from 
Chancery,  when,  as  he  said,  the  plaintiff  had  forestalled  him. 

JiiehaSrdti,  Q.  C,  showed  cause.  He  argued:  1.  The  death  of  one 
of  the  two  plainU£b  is  no  irregularity,  although  no  suggestion  is 
made  on  the  roll  of  his  death,  and  although  his  name  is  still  used 
as  if  he  were  living  (Arch.  Pr.  11  Edn.  696;  Qourke  v.  llu  Mayor 
9/  Oravttend,  1 C.  B.  777 ;  Con.  Stet  U.  C.  cap.  27,  sec  27).  2.  That 
the  death  of  a  sole  defendant  does  not,  in  ejectment,  abate  the  pro- 
ceedings ;  becanse  the  writ  of  possession  is  against  the  land,  or  to 
deliver  possession  of  the  land,  rather  than  against  the  defendant 
personaUy  (  WUher9  v.  HarrU,  L.  Ray.  808;  Con.  Stet  U.  C.  cap. 
27,  sec.  89).  3.  That  it  was  not  necessary  to  obtein  the  leave  of 
the  court,  or  of  a  judge,  to  issue  the  o^ios  writ,  although  more  than 


rix  years  had  elupaed  since  Judgement  waa  entered,  becanse  an 
original  writ  of  execution  had  been  issued  within  the  year,  and 
returned  and  filed  {Hall  v.  Btmlton,  8  P.  C.  Rep.  142).  4.  Tliat  tlie 
plaintiffii,  being  entitled  to  possession,  had  .the  power  to  ton  out 
any  one  in  poseession  of  the  land,  althongh  a  strviger  to  the  ong;i' 
nal  defendant ;  but  in  this  case  Mrs.  Williamson,  who  was  removed, 
was  in  possession  under  persons  deriving  title  from  the  defesdiiit 
6.  That  although,  in  the  separate  suite  which  the  plaintifib  brotigkt 
against  the  defendant  and  Maybee,  the  whole  lot  was  claimed  from 
each  defendant,  and  although  the  pUdntiflii  recovered  a(||afa»t  the 
defendant  for  the  whole  lot,  there  is  no  repugnancy  in  the  jadgment 
in  Mavbee's  action  being  against  the  plaintiff  for  the  whole  lot; 
that  Maybee  never  was,  m  &ct,  in  possession  of  the  east  half,  aod 
there  can  be  no  estoppel  in  bis  favor  against  this  plaintiff  in 
McEenna's  suit,  to  whicn  he  is  a  stranger. 

C.  S.  PaUermm,  in  reply,  argued:  1.  The  right  of  a  surdviw 
plaintiff  to  go  on  in  his  own  name  and  in  the  name  of  a  deoeuea 
co-plaintiff,  only  existo  where  the  judgment  is  ioint  and  the  btereat 
of  the  deceasea  passes  to  the  survivor,  which  is  not  necessarily  the 
case  here ;  for  the  two  plaintifis  may  have  been  tenants  in  oomnoB, 
in  which  case  the  right  of  the  deceased  would  not  accrue  to  the 
survivor,  but  would  devolve  upon  his  heir  or  devisee;  and^ 
sec.  84  of  the  Con.  Stot  U.  C.  cap.  27,  does  not  apply  to  this  ewe 
at  all,  because  this  co-plaintiff  died  before  tins  section  of  the  act 
was  passed  (Davy  v.  Cameron,  1 4  U.  C.  Q.  B.  488 ;  /6..  16  U.C.  aB. 
176 ;  Rex  y.  Cohm,  I  Stark,  N.  P.  611 ;  and  Tidd's  Pr.  8th ed.  1170; 
/6.,  9th  ed.  1119,  1121).  2.  As  to  a  sole  defendant's  death  after 
ju^Sment  in  ejectment,  it  does  not  seem  to  be  decided  that  it  ii 
absolutely  necessary  to  revive  the  judgment,  although  it  ie  eyes 
here  recommended  to  be  proper  to  do  it  8.  That  this  o^  hu 
been  irrcgnlariy  issued  after  the  six  years;  because  the  plainti^ 
never  having  applied  to  get  the  possession  under  his  ori^nal  wnii 
as  appearsby  ttie  sheriff's  retorn,  must  be  considerM  to  hare 
abandoned  it;  he  cannot  now,  to  avoid  the  necessity  of  a  reiiTor, 
call  in  aid  Uiis  eflfoto  process  {Do*  d.  Rtymal  y.  TSteket,  8  Bad  77S> 

Adam  Wilsoh,  J.*— As  to  the  death  of  one  of  the  pl^ntift  after 
judgment  and  before  the  issuing  of  the  alioM  writ,  it  is  laid  doem  m 
Tidd's  Pr..  9th  ed.  1120,  that  "  It  is  now  setUed,  that  when  there 
are  two  or  more  plaintiffs  or  defendante  in  a  personal  actioii,  eoa 
one  or  more  of  them  die  within  a  year  after  judgment,  execution  mjy 
be  had  for  or  againat  the  survivors  without  a  taere  Jadai;  bnt  tM 
execution  should  be  token  out  in  the  joint  names  of  all  the  nUuiuM 
or  defendante,  otherwise  it  will  not  be  warranted  by  the  J"°P°*"i 
And  this  statement  of  the  law  is  expressly  supported  by  Bm  t.  /  m 
J^iyor  of  Oravmmd  (7  C.  B.  777).  and  in  Cooper  v.  ^brfcm  (1« 
L.  J.  Q.  B.  884).  The  case  referred  to  in  "ndd  is  Penj^  ▼•  ^ 
(1  Ld.  Ray.  244),  which  was  trespass  against  five  pcrsone,  ana 
judgment  against  all.  The  five  bring  error ;  and  pending  ^«  P^ 
ceedings  in  error,  one  of  the  five  plaintiffs  In  error  diee;  npon 
which  the  plaintiff  in  the  original  suit  sued  ont  execotion  ageinsc 
all  five ;  and  it  was  held  that  if  the  writ  in  error  had  been  ccrtinea 
to  the  court  that  it  had  abated  by  the  death  of  one  of  the  five,  in- 
asmuch as  it  was,  until  so  certified,  a  supersedeas  of  the  judgnieot 
belqw,  the  plaintiff  below  might  have  sued  out  his  execution  •f^ 
the  four  Uving,  and  the  fifth,  who  was  deceased,  Without  first  vm 
outa«a./a.  The  argument  is  steted  as  foUows :  "^^^^*f}^ 
person  shall  take  benefit  by  or  become  chargeable  to  the  execn 
of  a  judgment,  who  was  not  party  to  the  judgment,  there  a  »•  / 
ought  to  DC  issued  against  him  to  make  him  a  party  ^  "^^  ^.^ 
ment,  or  in  the  caae  of  executors  and  administrators;  ^.T^^ 
the  execution  of  a  judgment  is  not  chargeable  or  .^."^  ?*i«}jj 
person  who  was  not  a  ^rty  to  the  judgment,  there  it  is  ^rTjj 
as  where  there  is  a  survivorship."  In  toe  same  case,  in  1  Ssj*.  » 
it  is  added,  "There  is  no  reason  why  death  should  make  the  cwr 

"a  capiat 

might  be  sued  against  4>uv  otu  vxwao  vtawuwwm  ■•  wm.  j  —  '  ,  a^nie 
if  an  tlegit,  for  there  the  heir  is  to  be  a  contributory/*  *^  *****  ^.-g 
case,  in  8  Mod.  838,  it  is  said,  "  If  two  plaintiffiB  npcoTer,  a^ 
die  before  execution,  the  survivor  may  teke  it  o'**^*^^?^  S  !Joald 
because  he  is  party  and  privy  to  the  judgment ;  aod  li^  ^^^ 
happen  that  the  dead  man  had  released  the  judgment,  tne 
dant  may  bring  audita  qiterelOf  and  be  relieved.'*  ^ 

In  WWura  v.  Harris,  7  Mod.  s.  c.,  Ld.  Ray.  806,  i^^^^ » 
ejectment,  upon  the  terms  that  there  should  not  be  exectttion 
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year  and  a  half  after ;  and  whether  this  judgment  conld  be  executed 
without  a  »ci,  fa,  was  the  sole  question.  Holt,  C.  J.,  said,  "  Tou 
may  sue  out  execution  in  ejectment  within  a  year  after  judgment, 
in  the  name  of  a  defendant  who  has  died  witnin  the  year,  without 
a  MI.  fa. ;  because,  in  the  writ  hab,  foe,  jhm.  you  do  not  say  against 
whom  the  execution  is  to  be  had,  but  it  is  only  to  have  the  posses- 
sion." 

^  In  Adams  on  "^ectment  it  is  said,  "  Where  a  sole  defendant  in 
Mectment  dies  after  judgment  and  before  execution,  it  has  been 
doubted  whether  a  wt.  /a.  is  necessary,  because  the  execution  is  of 
the  land  only,  and  no  new  person  is  charged ;  but  the  surer  method 
is  to  sue  out  a  acL  faj* 

In  Neumham,  jun.,  v.  Law  (0  T.  R.  577),  one  of  two  plaintifis 
died  before  judgment,  but  the  suit  went  on  to  judgment  and  execu- 
tion in  the  name  of  both  of  them.  The  defendant  applied  to  set 
aside  proceedings.  The  plaintiff  surviving  sued  out  a  new  rule  to 
strike  out  the  name  of  the  deceased  from  the  execution,  and  to  sug- 
gest the  deceased's  death  on  the  roll.  Lord  Kenyon,  C.  J. :  "  This 
object;|on  should  not  have  been  talcen  by  the  defendant  at  tiiiL  The 
plaintiff  might  have  made  the  suggestion  as  a  matter  of  course,  and 
ne  ought  not  to  be  permitted  to  make  the  amendment.  Rule  abso- 
lute to  amend  without  costs,  the  defendant's  rule  being  discharged." 

In  personal  actions,  then,  there  is  no  defect  in  one  pUuntm,  as 
survivor  of  his  deceased  co-plaintiff,  who  has  died  since  judgment, 
proceeding  to  enforce  that  mdgment  by  execution  in  the  names  of 
himself  and  of  the  deceased  plaintiff;  because  there  is  a  survivor- 
ship in  law  of  the  rights  of  tne  deceased  to  the  one  who  is  livins ; 
ana  there  is  no  one,  in  the  language  of  the  cases,  "  to  take  benefit 
by  or  become  chargeable  to  the  execution  of  the  judgment." 

It  is  arpfued,  however,  by  Mr.  Patterson,  that  that  is  not  the  fiact 
here,  for  it  does  not  necessarily  follow  that  the  two  original  plain- 
tiffs had  such  an  interest  as  would  accrue  on  the  death  of  one  to  the 
survivor ;  that  they  might  have  sued  under  the  statute  as  tenants 
in  common,  or  in  some  other  capacity,  character  or  interest,  which 
was  individual,  and  not  joint;  and  that  by  the  act  of  1851,  under 
which  this  action  was  begun,  "  the  names  of  all  persons  oiaitn^g 
the  property  are  to  appear  as  plaintiffs,  which  may  spply  to  sepa- 
rate interests ; "  and  that  the  question  at  the  tri^  should  be  (except 
in  certain  cases^  whether  the  statement  in  the  writ  of  the  title  of 
the  claimants  is  true  or  false;  and  if  true,  then  which  of  the 
claimants  is  entitled ;  and  upon  such  finding,  judgment  may  be 
signed  and  execution  issue  for  the  recovery  of  possession  and  coats, 
as  at  present  in  the  action  of  ejectment,  ana  the  said  judigptent 
having  the  same  and  no  other  emet  than  at  present. 

All  this  shows  rather  that  although  plaintiffs  may  join  person- 
ally now  (which  in  effect  they  did  under  the  former  law  as  fictitious 
lessors  of  the  fictions  plaintiff),  the  recovery  shall  be  to  the  some 
effect  and  in  the  same  manner  under  the  present  law,  according  to 
the  respective  rights  and  interests  of  the  claimants,  as  it  would 
have  been  under  uie  former  law  by  the  same  persons  stating  joint 
or  several  demises,  according  to  the  nature  of  their  estates;  so 
that  if  joint  tenants  join  now  as  plaintiffs,  they  shall  recover  the 
entirety ;  and  if  tenants  in  common  join,  they  shall  recover  in 
severalty,  as  they  could  by  proper  demises  under  the  old  law. 

This  I  take  to  be  the  meaning  of  the  statute;  for  the  jury  are  to 
say  which  of  the  claimants  is  entitled,  and  then  judgment  and  exe- 
cution are  to  follow,  as  under  the  old  law.  The  case  of  Davy  dt 
RutHil  V.  Canuroa  supports  this  view. 

Under  the  old  law,  tenants  in  common  could  not  unite  in  a  joint 
demise.  Their  proper  way  was  to  state  their  interest  in  severalty, 
although  each  one  might  state  a  demise  for  the  entirety  (2  Chit,  on 
Pig.  6tn  ed.  630).  Jomt  tenants  could  lay  a  joint  demise,  but  they 
could  also  lay  individual  demises  for  the  entirety.  If  tenants  in 
common  proceeded  each  in  the  one  action  for  their  undivided  shares, 
the  recovery  of  judgment  would  show  on  the  fiftce  what  portion 
went  to  each  lessor ;  so  that  on  the  death  of  one,  the  survivor  could 
not  have  execution  for  the  share  which  belonged  to  the  deceased. 
And  if  they  proceeded  in  the  one  action  by  separate  demises  for 
the  entirety  in  each  demise,  they  could  only  recover  according  to 
the  fact  and  nature  of  their  title,  and  not  for  the  entirety  which 
each  didmed ;  so  that  here  again  the  recovery  would,  notwithstand- 
ing the  larger  demand,  shows  what  each  lessor  was  entitled  to ;  so 
that  one,  on  the  death  of  the  other,  conld  not  claim  the  deceased's 
share.  So  if  joint  tenants  proceeded  on  a  joint  demise,  as  they 
might,  the  recovery  would  follow  the  nature  of  the  demise,  and 


show  a  joint  titie,  which  would  therefore,  on  the  death  of  one, 
devolve  entirely  upon  the  survivor,  and  entitle  him,  according  to 
the  above  decisions,  to  execution  for  the  whole ;  because  it  would 
appear  on  the  face  of  the  record  that  no  one  else  than  himself  was 
to  take  benefit  by  or  become  chargeable  to  the  execution  of  the 
judgment.  But  if  joint  tenants,  instead  of  joining  in  the  demise, 
proceeded  each  on  a  separate  demise  for  the  whole,  as  they  miirht, 
this  would  not  entitie  each  one  to  a  recovery  for  tiie  entirety ,^ut 
only  to  his  own  particular  share,  and  would  amount  to  a  severance 
of  the  tenancy,  which,  appearing  upon  the  record,  would  prevent 
the  survivor  nt>m  diuming  the  entiroty  or  more  than  his  own  share 
upon  tile  decease  of  Ms  co-tenant. — J)<>e  dem  Raper  v.  LongadaU,  12 
East.  89 ;  Doe  dem  Mar$aek  v.  JUad,  12  East  67 ;  Doe  dem  Srotm 
▼.  Jvdffe,  11  JBoii.  288 ;  Doe  dem  Whayman  r.  CAon^tn,  STaunt.  120 ; 
Doe  Jem.  IRlfyer  v.  ^Sm,  6  Exch.  791 ;  Doe  dem  jPoole  v.  Goungtonf 
1  A.  A  £.  760 ;  which  last  case  contains  some  of  the  above,  and 
many  other  authorities  bearing  on  the  subject. 

The  conclusion  to  be  drawn  from  my  view  of  the  law  is,  that  the 
joint  claim  by  two  under  the  act  d  1851,  and  a  joint  recovery,  is 
evidence  of  a  joint  estate  and  title  in  the  two  plaintifis  so  recover- 
ing ;  and  that  a  separate  right,  titie  or  interest,  if  it  existed,  should, 
however  the  writ  was  framed,  have  been  found  by  the  jury,  and  so 
entered  on  the  record,  to  show  incontrovertibly,  for  the  purposes  of 
execution,  that  the  rights  of  the  plaintiffs  were  several  In  fact,  in 
the  absence  of  such  several  recovery,  I  must  take  the  recovery,  for 
the  purposes  of  execution,  to  have  oeen  and  to  be  a  joint  recovery, 
and  therefore  a  titie  which  does  survive,  and  to  which  no  other 
person  can  take  benefit  or  become  chargeable. 

This  disposes  of  the  first  objection,  and,  from  the  cases  before 
mentioned,  it  disposes  also  of  the  second. 

The  third  question,  I  think,  is  determined  by  the  fact  that  an 
execution  did  in  this  case  in  fkct  issue,  and  was  also  returned  and 
filed  within  the  year.  The  sheriff's  return,  that  none  came  to 
receive  possession,  does  not,  I  think,  raise  the  presumption,  which 
want  of  an  execution  altogether  raised  in  law,  that  tne  pliuntiffa 
had  released  the  judgment.  Nothing  done  upon  a  judgment  might 
well  raise  this  presumption,  but  something  done  upon  it  could  not 
raise  such  presumption  contrary  to  the  act  done. 

As  to  the  fourth  objection,  I  think,  without  determining  the  ab- 
stract right  of  how  far  the  sheriff  may  proceed  in  executing  a  writ 
of  poseession,  that  he  was  justified  in  removing  Mrs.  Williamson, 
the  actual  occupaut  of  the  premises ;  because  she  was  in  possession 
by  right  of  her  husband,  who  did  claim  titie  under  Sylvester 
McKenna,  the  defendant  in  this  action,  or  those  in  privity  with 
him.  In  such  a  case  an  action  for  mesne  profits  would,  under  the 
old  law,  have  been  maintainable  against  her. — Doe  v.  Whiicombe, 
8  Binj^.  46 ;  Doe  v.  Harvey,  8  Bing.  239 ;  Doe  v.  Barlow,  12  A.  <k  £1.4<^ 

Aj^  lastiy,  that  although  the  plaintiff's  recovery  is  for  the  whole 
lot  against  the  defendant,  wl>eii  "^  ^ct  he  proved  titie  only  to  the 
east  hidf,  and  should  have  recovered  for  tnat  only,  the  recovery 
itself  is  not  regular,  although  the  court  will  restrain  the  plaintiff 
on  motion  from  takhsg  possession  of  more  than  he  actually  proved 
title  to  if  he  offers  to  exceed  that  limit ;  but  in  this  case  the  plain- 
tiff has  not  offered  to  do  this,  but  has  limited  his  endorsatiun  to 
the  sheriff  to  deliver  the  east  half  only ;  and  this  la  all  which  the 
sheriff  has  delivered. 

Upon  the  whole,  I  think,  therefore,  the  summons  must  be  dis- 
charged, with  costs. 

Summons  discharged,  with  costs. 


Iw  THK  Mattkb  or  GsorrBET  Hawkhis. 

Babeae  Cbrptu—Qimmcn  Law^Btwer  of  judge  to  iteue^Cbn.  Slat.  U.  (7.,  cap.  24 
me,  Al'^NalappUeabU  to  plaiHtiffi  aaaifut  whom  d^mdanU  obtain  jwigmentt 
fur  owfi    Jfam  uf  order  if  oommMaiwheii  wuuU  bpjttnwr  judge  qfoountif  court. 

Beld,  1.  That  at  cominon  law  tlMJadfW  of  th«  Sapvrlor  Oourta  of  Oommon  Law 
for  Upper  Oanada  haye  power  to  direct  the  iasve  of  write  of  habeat  oorptu  ad 
t*d3JtcuMium  in  vacation,  retanable  cither  In  term  or  Tacatlon. 

2.  That  a  plaintiff  agalnirt  whom  a  defimdent  haa  recovered  a  Judgment  for  costs 
only  Id  eltliar  of  the  aoperlor  omiirte  of  common  law  or  a  ooanty  eoort,  le  not 
liable  to  be  examined  or  committed  nnder  avc.  41  of  Con.  SUt.  U.  C.  cap.  24. 

Queere^  must  an  order  of  committal  made  by  a  Jnaior  judsf  of  a  county  oonrt, 
nnder  eee.  41  of  Onn.  Stat.  U.  0.  cap  24,  on  the  face  of  it  ehow  the  death,  lllneas, 
mMwoiAeki»  abamioe  ar  abwnee  on  leave  of  the  senior  judge. 

SmbUf  it  need  not ;  for  the  maxim  omiua  prtiumwUur  recte  eua  ada  will  be  held 
to  apply. 

(Chambers.  September  14.  1868.) 

The  Sheriff  of  the  united  counties  of  York  and  Peel  brought 

up  the  body  of  Geofirey  Hawkins,  under  a  writ  of  habeas  corpue, 
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dated  the  aeoond  day  of  September  inataot  (in  term  time),  and 
issaed  on  a  fiat  of  Mr.  Justice  Morrison,  by  which  the  sheriff 
was  commanded  to  bring  tlie  party  before  the  presiding  judge  in 
Chambers,  or  one  of  the  judges  of  tlie  Court  of  Queen's  Bench, 
forthwith,  to  do,  receive  and  suffer  all  and  sineular  thoee  thin^ 
which  the  said  radge  shouUl  then  and  there  oonuder  of  him  in  thia 
behalt 

The  writ  was  tested  in  term  time,  in  the  name  of  the  Chief  Jns- 
tice  of  Upper  Canada,  and  marked— 

"  By  Statute  31  Car.,  ad  faciendum,  fuf^usitndvm,  redpiendum, 

Chas.  C.  Shall." 
and  was  not  signed  by  any  judge. 

To  this  writ  the  sheiiff  returned  that  by  Tirtne  of  it  he  had  the 
body  of  the  party,  whom  he  arrested  on  the  tliird  of  September, 
under  an  order,  of  which  a  o^y  was  annexed  to  the  writ ;  wMch 
order  was  made  bythe  junior  judge  <tf  the  county  court  of  the 
united  counties  of  York  and  Peel,  for  not  attending  and  being  ex- 
amined according  to  an  order  and  appointment. 

The  copy  of  order  attached  was  in  a  cause  in  the  county  oourt 
of  the  united  counties  of  York  and  Peel,  in  which  Geoffrey  Hawkins 
was  plaintiff,  and  John  Kenrick  was  defendant,  and  was  as  foUows: 

"  Upon  reading  the  summons  issued  in  this  cause,  on  the  seven- 
teenth dav  of  July  instant,  calling  on  the  above-named  Geoffrey 
Hawkins  (judgment  debtor)  to  shew  cause  why  he  should  not  l>e 
committed,  pursuant  to  the  statute,  for  not  attending  to  be  orally 
examined,  under  the  order  made  in  this  cause  on  the  eleventh  day 
of  June  last,  before  William  Mortimer  Clarke,  Esquire,  the  exam- 
iner named  in  said  order ;  and  the  appointment  of  said  William 
Mortimer  Clarke  made  therein  duly  served  on  said  Geoffrey  Haw^ 
kins;  and  upon  reading  the  a£Sdavit  of  service  of  said  summons; 
and  the  enlargement  uiereof,  made  respectively  on  the  twentieth 
and  twentv-ninth  days  of  July  last,  on  the  undertaking  of  said 
Geoffrey  JBtawldns,  by  his  counsel,  that  he  would  attend  before 
said  examiner,  William  Mortimer  Clarke,  Esquire,  at  his  office,  on 
Monday,  the  twenty-seventh  day  of  July  last,  and  Wednesday,  the 
fifth  day  of  August  instant,  respectively,  at  three  o'clock  in  the 
afternoon  of  the  said  last  mentioned  days,  and  submit  to  be  ex- 
amined pursuant  to  said  order;  and  upon  reading  the  several 
reports  of  the  said  examiner,  that  the  saia  Geoffrey  Hawkins  agun 
failed  to  attend  on  both  said  last  mentioned  days ;  and  the  several 
affidavits  of  John  Alexander  Kains,  to  the  same  effect ;  and  the 
said  summons,  by  virtue  of  the  said  enlargements,  being  now 
returnable,  and  no  cause  being  shewn  to  the  contrary : 

"  I  do  order,  that  the  said  Geoffrey  Hawkins  be  committed  to 
the  common  gaol  of  the  united  counties  of  York  and  Peel  (being 
the  counties  m  which  the  fud  Hawkins  resides)  for  the  period  of 
thirty  days,  pursuant  to  the  statute  in  such  case  made  and  pro- 
vided, for  his  default  in  not  attendiuff  and  being  examined,  pursu- 
ant to  sMd  order  and  appointment.  And  I  do  order  that  the  sheriff 
of  the  sidd  united  counties  of  York  and  Peel  to  arrest  and  eommit 
the  said  Geoffrey  Hawkins  accordingly. 

"Dated  at  Chambers,  August  7Ui,  1868. 

,  (Signed)  "John  Boyd,  J.  J, 

"  To  the  Sheriff  of  the  United  Counties  of  York  and  Peel.'' 

The  habeas  corpm  was  granted  on  the  affidavit  of  Mr.  Hawkins, 
to  the  following  effect,  so  far  as  it  was  material  to  l^e  present 
decision :  that  he  was  the  plaintiff  in  a  certain  action  agunst 
John  Kenrick  in  the  county  court ;  that  Kenrick  recovered  a  judg- 
ment agmnst  Hawkins  in  the  action  for  costs  of  defence  and  nothing 
else ;  that  he  urged  in  the  county  court  agunst  Ms  examination 
that  the  judgment  was  for  costs  only ;  that  an  order  was  made  on 
which  he  was  arrested ;  that  he  was  the  judgment  debtor  in  that 
action ;  and  that  he  was  arrested  on  the  order  referred  to. 

It  did  not  appear  expressly  by  the  return  that  the  judgment  was 
for  costs  only. 

The  affidavit  on  which  the  writ  was  granted  stated  this  f»ci ; 
and  perhaps  sufficient  might  have  been  made  out  of  the  order  itself 
to  lead  to  the  same  conclusion. 

Mr.  Hawkins,  upon  the  return  being  read  and  filed,  moved  for 
his  discharfipe  upon  several  grounds,  some,  if  not  all  of  which,  but 
one — viz.,  uat  he  was  entitled  to  be  discharged,  upon  the  ground 
that  he  was  not  liable  to  be  examined  or  arrested  on  a  juqi^ment 
for  costs  only-— were  overruled  at  the  time. 


Bohtri  A.  Hairrittm  shewed  cauae.  His  argument  and  the  caaei 
relied  upon  by  him  appear  in  the  decision  of  tne  learned  judge  who 
heard  the  argument. 

Adam  Wilson,  J. — ^The  que8tl9n  arises  on  the  4l8t  sec.  of  cap. 
24  of  the  Consolidated  Statutes  for  Upper  Canada.  The  287th  nc 
of  the  C.  L.  P.  Act  of  this  countnr,  which  corresponds  with  th« 
60th  sec.  of  the  C.  L.  P.  Act  (1854)  of  England,  must  also  be  re* 
ferred  to,  as  well  as  sec  160  and  some  of  the  following  Becti0!iB  of 
our  Division  Court  Act 

The  point  raised  is  of  some  importance,  aMiough  sot  of  tss^ 
difficulty,  further  than  the  presumed  opinion  of  the  ex-Chief  Justice 
of  Upper  Canada,  then  Mr.  Justice  McLean,  hereinafter  referred 
to,  inomatlng  his  holding  «■  contrary  otdnioB,  must  nsceegarilj 
make  it  so,  and  I  shall  be  obUged,  in  vindfeating  my  opinion,  to  set 
out  the  eeotlons  reCnred  to  at  large. 

The  Oouolidated  Act  for  U.  (I  oi^  S4,  sec.  41,  prondes  thit, 
"  In  ease  mMpmri^  has  obtained  a  jndsment  in  any  comrt  in  ir|>per 
Canada,  suck  party  or  any  person  entiUed  to  enforee  soch  jadgmat 
may  apply  to  such  oooxi,  or  to  any  judge  having  aothonty  lo  dis- 
poee  of  matters  ariaiDg  in  sack  oourt»  tot  a  rule  or  order  that  the 
judgmmU  debtor  shall  be  orally  examined  upon  oath  before  the  clerk 
of  the  crown,  or  before  the  judge  or  eferk  of  the  coonty  cooit 
within  the  jurisdiction  of  which  such  dtbior  may  reside,  or  before 
any  other  pereon,  to  be  named  in  such  role  or  wder,  tosdimg  hia 
estate  and  effscts,  and  as  to  the  properW  and  means  he  had  vhea 
the  dAl  or  liability  which  was  the  fubjeot  of  the  action  in  which 
judgment  has  been  obtained  was  incnrred ;  «md  as  to  the  property 
andmeaaa  he  still  hath  of  discharging  the  said  judgment,  and  u 
to  the  disposal  he  may  have  made  of  any  prc^ierty  ainoe  ankvhi 
tmek  debt  or  memrrmj^  tuek  HM&fy  ;  and  in  caae  tucA  iafrtor  does 
not  attend,  as  required  by  the  said  mie  or  order,  and  does  not 
allege  a  snflielent  excuse  for  not  attending;  or,  if  attendiiig,  he 
relinee  to  disdose  his  property  or  his  trMsactions  mpfdiMg^ 
$tan«;  or  doee  not  maka  satienctory  anawera  ra^MelHy  ti<  m"*<i' 
or,  if  it  appears  from  aaoh  examination,  that  wueh  ddtbr  has  oon- 
traoted  or  made  away  with  hia  proparty,  in  order  to  defeat  or 
defraud  his  creditors,  or  any  of  tnem— mush  court  or  jodge  may 
order  meA  dAtor  to  \^  oomnutted  to  the  common  gaol  of  the  cotmtj 
in  which  ho  resides,  for  any  time  not  exceeding  twelve  mcntha;  or 
such  eonrt  or  judge  may,  by  rule  or  order,  direct  that  a  writ  of ««. 
se.  may  be  iseoed  against  such  debtor,  and  a  writ  of  ea.  m.  may 
thereupon  be  issued  upon  such  judgment,  or  in  case  audi  debtor 
enfoTs  the  benefit  of  the  gaol  limits,  suoh  oourt  or  judge  may  man 
a  rule  or  order  for  such  ^btor's  being  committed  to  dose  custody 
under  the  86th  section  of  this  act" 

The  English  C.  L.  P.  Act  of  1864  sec  60— which  is.  in  ilMJt,  the 
same  aa  sea  287  of  our  C.  L.  P.  Act^>enacU  that,  "  It  sh^  be  law- 
ful for  any  ertdHor  who  has  obtained  a  judgment  in  any  of  the 
superior  courts  to  apply  to  the  court  or  a  judge  for  a  rule  or  ord^ 
that  the  iudgmaU  Mtor  shall  be  orally  examined  as  U>  any  and 
what  debts  are  owing  to  him  before  a  master  of  the  court,  or  sQcb 
other  person  as  the  court  or  judge  shall  appoint;  and  the  ooart  or 
judge  shall  make  such  order  for  the  examination  of  snch  debtor, 
and  for  the  production  of  any  books  or  doevments;  and  the  enin- 
ination  ahail  be  conducted  in  the  same  manner  as  in  the  caae  of  ab 
oral  examination  of  an  oppoaite  party  before  a  master  ondtf  tbii 
act" 

But  this  section  of  the  C.  L.  P.  Act,  although  corresponding  vitb 
the  above  section  41  in  nuiny  iMMrttculars,  is  not  the  one  from  wbicn 
that  section  has  been  taken,  for  this  last  section  is  not  confined  to 
creditors  only,  and  it  goes  fur  beyond  the  a  L.  P.  section  in  maay 
other  respects.  . 

The  provisions  with  which  it  more  nearly  agrees  are  to  be  fooBa 
in  sectioits  160  and  166  of  our  Division  Courts  Act,  which  are 
Uken  from  the  County  Oourta  Aot  of  England,  9  di  10  Vic  cap.  y» 
sees.  98  and  09. 

Section  160  of  the  Division  Courts  Act  enacU  to  the  foUowiog 
effect  that  "  Any  party  having  an  unsatisfied  judgment  or  ^^^ 
any  division  court  for  the  payment  of  anv  debt,  damages  or  cotf. 
may  procure  a  amnmons.  requiring  the  itfendani  to  appo^  *^ 
lime  and  place  therein  named  to  answer  auch  things  as  are  ^^^ 
named;  and  if  the  de/mtdamt  appears  he  may  be  examined  opon 
oath  touching  his  eetate  and  etteots,  and  the  manner  and  circun^ 
stances  under  which  he  contracted  the  debt,  or  incorred  tA 
damages  or  liabUty  which  formed  the  subject  of  the  action,  and  as 
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to  the  meftns  and  ezpectaUon  he  then  had,  and  as  to  the  meauB  and 
property  he  still  has  of  discharging  the  said  debt,  damages  or 
liability,  and  as  to  the  disposal  he  has  made  of  any  property." 

Section  165  enacts  in  suDstance  that  if  the  party  so  summoned, 

1.  Does  not  attend,  Ac,  Ac. 

4.  If  it  appear  to  the  jndfe  that  the  party  obtained  credit  from 
iKe  plaintiff,  or  incurred  tiie  debt  or  Hability  nnder  fiilse  pretences, 
or  by  means  of  fraud  or  breach  of  trust,  or  t^t  he  wuftilly  eonr 
traded  the  debt  or  liainUit^  without  having  had  at  tlie  time  a  reason- 
able expectation  of  being  able  to  pay  or  disdiar^  the  same. 

6.  IT  it  appears  to  the  satis&ction  of  the  judge  that  the  party 
had,  when  summoned,  or,  since  the  judsment  was  obtained  against 
him,  has  had  sufficient  means  and  ability  to  pay  the  d&t  or 
damages  or  costs  reooyered  against  him,  either  altogether  or  by  the 
instahnttits  which  the  court  In  whieh  the  judgment  was  obtained 
was  ordered ;  and  if  he  has  refused  or  neglected  to  pay  the  same 
at  the  tlaxe  ordered,  whether  before  or  after  the  return  of  the  sum- 
mons, the  Judge  may,  if  he  thinks  fit,  order  such  party  to  be  com- 
mitted to  tiiie  common  gaol  of  the  county  in  whieh  the  party  so 
summoned  resides  or  carries  on  his  business,  for  any  period  not 
exceeding  forty  days. 

Section  IVO  antlionses  the  jadf^e  to  rescind  or  alter  any  order 
for  payment  previously  i^ade  against  any  defendanJt  so  summoned. 

Section  171  authoriies  the  judge  to  examine  both  plaintiff  nsxidi 
defendant,  and  also  any  other  persons  touching  the  several  things 
hereinbefore  mentioned,  ^nder  certain  oircumstanoes,  before  jndg* 
ment,  and  to  commit  the  defendofU  to  prison,  in  like  ipanner  as  he 
might  have  done  in  ease  the  phiniiff  had  obtained  a  summons  for 
^at  purpose  after  judmenK 

Section  172  enacts  wit  no  proteotioD,  or^er  or  certificate  granted 
by  any  court  of  bankruptcy  for  the  relief  of  insolvent  debtors,  shall 
be  available  to  disdiiarge  any  defendant  from  any  order  of  commit* 
ment. 

Section  178  declares  that  no  ini|>risoiiiaeBt  under  the  act  shall 
extinguish  the  debt  or  other  eame  of  action  on  whieh  a  judgment 
has  been  obtained,  or  protect  the  defendant  from  bein^  summoned 
anew  and  imprisoned  mr  ai^y  new  fraud  or  oth^  defaut  rendering 
him  liable  to  be  impAsoned  under  this  act,  or.  to  deprive  the  jofotit- 
^  of  any  ri^ht  to  take  out  execution  offahut  the  dtfendanL 

Mr.  Hawkms  contended  that  under  sea  41,  before  staled,  he  was 
not  liable  to  be  arrested,  because  he  was  the  plaintiff  In  the  action, 
and  judgment  had  been  recovered  against  hun  for  costs  only,  and 
he  also  maintained  that  th^rooeedings  were  open  to  several  other 
exceptions  which  I  overnued.  He  cited  the  case  of  ChalUn  v. 
Baker,  26  L.  T.  206,  in  sufwort  of  his  view  that  an  arrest  could  not 
be'made  for  oosts  only,  ana  which  he  contended  was  applicable  to 
his  case,  although  tnat  was  a  dedsion  undw  the  English  G.  L.  P. 
Act,  sec  40,  before  set  out^  referring  to  where  a  ereStor  obtains  a 
judgment;  and  although  our  act,  under  whieh  the  arrest  was 
made,  is  more  comprehensive  than  that  section ;  for  he  argued  that 
the  true  oonstruotion  of  our  act  does  not  at  any  rate  enable  a 
defendant  to  examine  a  plaintiff  or  arrest  him»  whui  a  judgment  is 
for  costs  only. 

Mr.  Harrison,  oonfra,  argued  that  the  Legislature,  in  see.  41,  by 
using  the  ezpresa&on  **  any  party,"  did  so  advisedly,  to  afibra 
a  d&ndant  the  very  reasonable  remedy  which  he  ought  to  have 
as  well  against  the  plMntiff,  as  the  plaintiff  against  the  defendant, 
for  the  discovery  ol  the  plaintiff's  estate  and  effeots,  in  order  that 
tiie^  may  be  mplied  to  the  liquidation  of  the  oosts  of  the  action, 
which,  it  must  be  presumed,  have  been  unjustly  imposed  upon  the 
defendant  by  the  plaintiff's  wrcmgful  proceedings,  and  which  may 
amount  to  a  laige  sum,  and  are  at  all  times  of  serious  consequence 
to  defendants;  that  the  arrest  is  not  for  the  non-payment  of  costs 
— ^which  would  be  contrary  to  section  8  of  the  act — but  for  the 
neglect  and  wilful  contempt  of  the  plaintiff  to  the  order  of  the  judge 
— and  that  there  is  a  pliun  distinction  between  the  two  cases,  of 
which  the  decision  in  Htn^darmm,  v.  Dieheon,  19  U.  C.  Q.  B.  593,  is 
a  very  excellent  illustration :  and  that  the  process  has  not  been 
pressed  vindietively  against  the  applicant,  for  if  he  will  now  en- 
gage to  appear  and  be  examined  according  to  the  order  of  the  ju^^ 
his  longer  imprisonment  will  not  be  insisted  on. 

Mr.  Harrison  referred  to  the  decision  given  below  of  the  ex 
Chief  Justice  of  Upper  Canada,  Mr.  Justice  Mcl/ean,  in  Mejfere  v. 
JRoberteon,  6  U.  C.  L.  J.  251,  detemuning  that  the  section  is  not 
restricted  to  creditors,  and  is  applicable  to  those  cases  in  which 
judgments  have  been  recovered  against  plaintiffs  for  costs  only. 


Mr.  Harrison  fhrther  contended  that  this  writ  of  habeas  corpus 
was  not  one  which  could  be  issued  under  the  81  Car.  11  cap.  2,  for 
that  act  applied  to  criminal  cases  only,  which  this  is  not ;  and  that 
the  Imperial  Statute  66  Oeo.  HI  cap.  126,  which  enables  Jud^  of 
the  superior  courts  to  issue  and  adjudicate  upon  such  write  in 
vacation,  in  other  easee  than  those  which  are  embraced  in  the 
Statute  of  Charles,  does  not  extend  to,  and  has  never  been  adopted 
in  this  province;  that  the  applicant  idionld,  therefore,  have 
applied  to  the  court  in  term  time,  as  he  was  arrested  while  the 
courts  were  sitting,  or  must  apply  in  tiie  ensuing  term,  if  he  be 
then  in  custody;  and  he  referred  to  Crowley's  case,  2  Swanst  1,  as 
a  decision  upon  this  point. 

As  I  entertained  very  strong  doubts  upon  the  power  of  the  judge 
to  commit  under  the  circamstances  stated,  I  bailed  the  appueant, 
binding  him  to  appear  from  time  to  time  before  the  judge  in  cham- 
bers until  the  matter  was  finally  disposed  of. 

The  ease  of  ChaUin  v.  Baker,  26  L.  T.  106,  which  was  dted  by 
Mr.  Hawkins,  is  as  follows: 

The  defendant  in  that  case  was  called  upon  by  judge'6  summons 
to  shew  cause  why  she  should  not,  under  the  60th  sec.  of  the  C.  L. 
P.  Act  of  1854,  attend  before  the  master  and  submit  to  examina- 
tion as  to  the  debts  due  and  owing  to  her  or  accruing  due ;  and 
why,  also,  she  should  not  prodne  aU  books  of  account,  Ac,  relating 
to  such  debts.  The  judgment  had  been  obtained  in  ejectment. 
Mesne  profits  were  not  claimed.  A  verdict  was  taken  against  the 
defendant,  she  not  appearing,  and  costs  were  taxed  at  £36  13s.  2d. 

For  the  plaintiff  it  was  contended  that  he  having  obtained  a 
judgment,  was  entitled  to  an  order  to  examine  his  "judgment 
debtor." 

For  the  defendant  it  was  contended  that  the  plaintiff  was  not  a 
creditor  who  had  obtained  a  judgment  within  the  meaning  of  the 
section ;  that  although  he  may  Mcome  a  judgment  creditor  in  res- 
pect of  his  costs,  yet  the  statute  only  applies  to  actions  in  which 
the  plaintiff  is  a  creditor  at  the  time  of  the  action  brought;  that 
in  fact  it  refers  only  to  creditors  bringing  actions  for  the  recovery 
of  debts  or  pecuniary  demands  in  respect  of  which  they  have  given 
credit.  Piatt,  B.,  ssid  that  the  statute  clearly  did  not  apply  to  a 
plaintiff  in  ejectment,  and  therefore  dismissea  the  summons  with 
costs. 

The  case  of  Meyers  v.  JRobertson,  6  XT,  C.  L.  J.  264,  referred  to  by 
Mr.  Harrison  is  as  follows : 

The  defendant  called  upon  the  plaintiff  to  shew  cause  why  a 
writ  of  ea,  so.  should  not  issue  against  the  plalnti^  for  his  contempt* 
in  not  appearing  and  submitting  to  oral  examination,  in  pursuance 
of  an  oroer  and  appointment,  duty  made  under  the  22  Yic.  cap.  96 
sec  18,  now  forming  sec  41  of  the  Consolidated  Act  for  Upper 
Canada  before  referred  to. 

No  cauae  was  shewn  by  the  plaintiff.  The  defendant  applied 
for  the  usual  order  for  a  co.  «a.  under  the  statute.  McLean,  J.,  on 
hearing  that  the  judgment  was  in  favor  of  the  defendant  for  the 
costs  ox  defence  mer^,  refused  the  order,  on  the  ground  that  no 
CO.  so,  could  issue  for  costs  only ;  but  he  said  "  he  would  g^rant  the 
order  for  committal  of  the  plaintiff  under  the  statute,  and  he 
allowed  the  summons  to  be  amended  and  again  served  for  that 
purpose." 

I  have  considered  both  of  the  cases  on  this  particular  point  to 
which  I  have  been  referred,  fnd  while  I  quite  agree  with  the  deci- 
sion of  Baron  Piatt  that  under  the  clause  relating  to  any  creditor 
having  obtained  a  judgment,  no  power  is  g^ven  to  a  plaintiff  in 
ejectment  to  proceed  by  the  examination  of  the  defendant,  when 
the.  recovery  is  for  costs  merely,  and  which  equally  excludes  a 
defendant  from  so  proceeding  for  his  costs  only,  because  in  neither 
case  is  the  party  applying  "  a  creditor  who  has  obtained  judgment." 
I  am  not  called  upon  to  dissent  from  any  opinion  of  Mr.  Justice 
McLean,  because  he  made  no  decision  that  the  defendant  could 
examine,  and  arrest  for  not  submitting  to  examination,  the  plaintiff 
in  a  case  when  tJie  judgment  had  b^n  recovered  for  costs  only, 
because  Mr.  Justice  McLean  pronounced  no  decision  whatever. 
He  simply  granted  a  summons  on  the  plaintiff  to  shew  cause  why 
he  shomd  not  be  committed  for  contempt — a  course  which  might, 
and  no  doubt  woidd  have  been  taken  by  any  other  judge,  to  hear 
on  alignment  what  could  be  advanced  in  favor  of  or  against  such  an 
application.  It  does  not  appear  that  any  order  was  ever  made, 
and  it  is  quite  clear  that  no  opinion  was  expressed  upon  the  occa- 
sion. 
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There  is  then  no  authority  contrary  to  the  opinion  which  I  enter- 
tain upon  the  construction  to  be  placed  upon  the  41  st  section  of 
this  act.  And  if  this  section  be  read  in  connection  with  sec  287, 
there  is  a  decision  expressly  in  favor  of  my  opinion.  Or  if  it  be 
read  with  the  light  of  the  sections  of  the  Ihvision  Courts  Aet 
before  referred  to,  it  will  be  manifest  that  this  summarv  proceeding 
to  enforce  the  payment  of  a  judgment  for  costs  only  cannot  m 
maintained,  because  every  word  oF  these  sections  appUes  to  plain- 
tiCEs  aa  against  defendants  only,  and  applies  to  those  caaes  in 
the  same  manner  as  the  41st  section  unaer  consideration,  where 
the  party  proceeded  aicainst  "contracted  a  debt  or  incurred  a 
liability  which  formed  uie  subject  of  the  action." 

I  think  that  this  section  does,  however,  apply  to  other  cases 
than  to'  those  where  the  relation  of  creditor  and  debtor  strictly 
exists,  for  by  this  section  any  party  who  has  obtained  a  judgment 
may  apply  to  have  the  judgment  debtor  examined.  Now  any  jMirly 
is  certainly  not  a  word  applicable  only  to  creditors.  Nor  is  the 
expression  judgment  debtor  necessarily  restricted  to  those  cases 
vohere  jtuigment  u  recovered  for  a  debt — as  every  person  who  has  a 
judgment  rendered  against  him  for  a  sum  of  money  and  costs  is 
properly  then,  whatever  he  was  before,  a  jud^ent  debtor.  Nor 
IS  the  word  "  liability  "  synonimous  with  "  debt."  It  may  apply 
to  any  other  cause  of  action,  as  for  instance,  trespass — ^trover — 
detinue,  dc,  where  something  else  is  recovered  than  the  costs. 
And  if  the  act  stopped  here  I  should  not  feel  at  liberty  under  this 
section,  unless  it  is  to  be  controlled  by  sec.  287,  before  mentioned, 
to  say  that  a  defendant  who  had  obtained  a  judgment  for  costs 
only,  was  not  a  party  who  might  examine  the  plaintiif  as  a  judg- 
ment debtor  respecting  his  estate  and  effects.  But  the  apparent 
comprehensiveness  of  the  early  part  of  the  clause  is  very  plainly 
and  precisely  controlled  when  it  expresses  what  the  subject  of  the 
examination  is  to  be— respectinc;  his  property  and  means  at  the  time 
"  when  the  dd>t  or  liabuity,  toMch  voae  the  eubied  of  iJu  action  in 
which  judgment  has  been  obtained  against  him,  was  recovered," 
"  and  as  to  the  disposal  he  may  have  made  of  any  property  since 
eoniracHng  tueh  debt  or  ineurrif^  euch  HabUiitfJ* 

The  act,  although  carried  beyond  the  strict  case  of  the  party 
applying  having  been,  a  creditor,  is  nevertheless  expressly  ecmfined 
to  those  cases  only  where  tKe  judgment  debtor  had  "  contracted  a 
debt  or  had  incurred  a  liability  fohieh  wu  the  eubject  of  the  action" 
in  which  judgment  had  been  obtained  a^nst  him,  which  may  per- 
haps include  almost  every  case  in  whicn  there  is  a  recovery  by  a 
plaintiif  against  a  defendant  for  some  pecuniary  amount  beside  the 
costs  of  the  action.  But  it  may  not  include  the  case  of  a  defendant 
who  has  a  judgment  for  his  larger  set  off  because  it  can  scarcely  be 
said  that  that  set  off  was  the  tySject  of  the  action,  which  I  understand 
to  mean  is  the  same  as  the  cauee  of  action.  It  certainly,  however, 
does  not,  in  my  opinion,  extend  to  any  case  in  which  cotte  alone  are 
recovered  by  a  defendant,  for,  or  in  no  sense  can  they,  aa  between 
party  and  party,  be  said  to  be  ^A^  eutjeet  of  the  action. 

I  think  the  whole  scope  of  the  clause  bears  this  construction,  and 
it  emphatically  corresponds  with  the  declaration  in  the  third  sec- 
tion of  the  act  that,  "no  person  shall  be  liable  to  arrest  for  non- 
payment of  costs,"  and  also  with  see.  287  of  the  G.  L.  P.  Act. 

It  is  true  that  this  arrest  is  not  in  form  for  non-payment  of  costs, 
but  it  certainly  is  in  respect  of  the  non-payment  of  costs — and  the 
summons  and  order  for  Mr.  Hawkins'  examination,  and  probably 
also  the  summons  and  order  for  his  cbmmittal  would,  before  arrest, 
have  been  held  by  all  parties  as  discharged  by  a  payment  of  those 
costs.  As  no  doubt  that  would  have  been  the  effect  of  a  payment, 
it  makes  me  all  the  more  careful  while  giving  full  effect  to  toe  dis- 
tinction between  the  form  and  the  substance  of  such  a  proceeding. 
We  see  that  the  form  is  strictly  within  the  plain  provisions  of  the 
law  authorising  an  arrest  where  such  provisions  do  not  authorize 
an  arrest  for  the  substance. 

It  is  noticeeble  that  under  the  Division  Courts  Act  a  plaintiff 
may  examine  a  defendant  where  he  has  a  judgment  or  order  for 
coste. 

With  the  express  legislative  declaration  contained  in  the  analo- 
goas  clauses  already  mentioned  in  the  Division  Courts  Act,  and 
with  the  equally  strong  inference  to  be  deduced  from  the  lan- 
guage of  the  41  St  section  itself,  I  have  no  difficulty  in  saying  that  in 
my  opinion  the  defendant  in  the  County  Court  judgment  had  not 
the  right  to  call  upon  the  plaintiff  to  submit  to  an  examination, 


nor  had  the  judge  of  the  court  below  the  power  to  order  his  im- 
prisonment for  not  appearing  for  examination. 

I  do  not  however,  by  any  means,  say  that  the  judge  acted  harshly. 
On  the  contrary,  I  thinx,  while  he  assumed  he  had  the  power 
which  he  exercised,  that  he  acted  with  a  good  deal  of  forbearance, 
considering  the  number  of  enlargements  of  the  summons  which 
were  made  to  afford  the  applicant  an  opportunity  of  submitting  to 
an  examination  and  to  spare  himself  from  the  unpleasant  doU  of 
committing  the  plaintiff  to  gaol,  for  what  must  nave  seemed  to 
him  a  direct  contempt  of  his  order. 

It  is  urged  by  Mr.  Harrison,  that  the  applicant  cannot  be  dis- 
charged by  any  of  the  ludeea  of  the  Common  Law  Courts  in  tscs- 
tion,  although  he  may  be  discharged  by  the  Court  of  Chancery,  or 
by  any  judge  of  that  court  exercising  the  functions  of  the  full  court, 
because  that  court  is  always  open,  while  the  Common  Law  Courts 
are  open  only  during  the  terms. 

There  is  no  doubt  that  the  statutes  before  referred  to  bv  Mr. 
Harrison,  and  the  important  decision  of  Lord  Eldon,  also  referred 
by  him,  ^ve  much  countenance  to  this  doctrine.  And  that  st 
different  times  very  great  doubt  existed  whether  the  common  law 
judges  really  did  possess  the  power  of  acting  upon  the  writ  of 
%xbeae  eorpue  in  vacation,  in  cases  not  within  the  operation  <rf  the 
statute  of  Charles  the  Second ;  but  without  entering  into  any  argu- 
ment to  meet  this  assertion  of  the  state  of  the  law,  it  is  quite  suffi- 
cient for  me  to  say  that  I  find  it  decided  in  Leonard  Watson's  case, 
9  Ad.  d^  EL  7Sl,  that  a  single  judge  does  possess  such  a  power  at 
the  common  law  in  vacation ;  and  with  this  decision,  which  has 
been  acted  on  ever  since,  I  shall  not  hesitate  to  exercise  the  power 
until  I  am  corrected  by  some  higher  tribunal  It  is  a  power  whidi 
has  been  exercised  in  this  province  for  many  years  past  without 
doubt  or  controversy,  and  I  shall  not  cast  doubt  upon  such  a  power 
.    I  find  that  Sir  James  Macaulay,  a  judge,  beside  his  ^ 


now. 


judicial  qualifications,  quite  remarkable  for  his  caution,  and  most 
unlikely  to  assume  a  power  which  he  did  not  clearly  think  he 
possessed,  saying  in  Beg  y.  Tubbee,  1  U.  C.  Pr.  R.,  Rep.  100.  "Hs 
would  have  granted  the  habeae  eorpue  m  chambere  had  it  not  been 
found  desirable  tolimend  the  papers  on  which  the  application  wis 
founded,  and  not  being  able  conveniently  to  remain  in  chambers 
until  they  were  corred;ed,  he  reqnestec^  {he  prisoners  attorney  to 
apply  to  Mr^  Justice  Bums,  who  granted  the  writ,  and  I  kno*  ^ 
many  other  cases  of  a  similar  kind  before  many  of  the  other  judges, 
and  1  believe  it  is  the  well  know  practice  of  the  Crown  office  from 
the  enquiries  which  I  have  caused  to  be  made  there. 

My  opinion  then  Is,  that  the  superior  courts  of  common  law  of 
this  province,  and  the  respective  judges  of  these  courts,  hare  the 
like  powers  of  issuing  the  writ^f  HabMC  corpm  which  the  sapenor 
courts,  and  the  judges  of  such  courts,  possess  in  England,  and  that 
the  authorities  shew  that  such  writs  may  be  issued  and  ma?  be 
made  returnable  before  a  single  judge  in  vacation  at  the  comnion 
law.  .   , 

The  prisoner  then  being  properly  before  me,  I  have  enqfrnw 
into  the  cause  of  his  imprisonment,  as  I  was  bound  to  do,  and  1 
find  him,  in  my  opinion,  ill^^y  in  custody,  and  therefore  I  dis- 
charge him.  . 

This  (Mr.  Justice  Wilson  added  to  the  foregoing)  was  the 
opinion  I  was  prepared  to  express,  but  it  was  intimated  to  ine 
if  I  had  no  objection,  that  as  the  matter  was  of  some  importance  it 
might  be  desirable  to  have  it  re-argued  before  myself  and  an  isso- 
date  judge.  Accordingly  I  requested  his  lordship  the  Chief  Justice 
of  Upper  Canada  to  be  good  enough  to  attend  for  the  purpose, 
which,  at  preat  inconyenienoe  to  himself,  whilst  preparing  b» 
numerous  judgments  in  cases  argued  during  last  term,  he  at  once 
consented  to  do,  as  it  was  a  case  involving  the  personal  ^^"^^ 
of  the  subject  The  re-hearing  has  since  taken  place  before  the 
Chief  Justice  and  myself.  Mr.  Hawkins,  assisted  bv  Mr.  Doyle 
supported  the  application,  and  Mr.  Pateraon  opposed  it,  ^'**"^® 
substance  of  the  arguments  above  mentioned  were  again  adran^* 
which,  I  must  say,  did  not  at  all  shake  my  opinion  above  stated; 
and  I  have  now  the  satisfaction  of  being  fortified  In  the  correctness 
of  my  view  by  the  superior  judgment  and  long  judicial  experience 
of  the  Chief  Justice  of  Upper  Canada,  who  is  cfeariy  of  opinion  thai 
under  sec.  41  of  cap.  24,  of  the  Consol.  Stat.  IT.  C,  a  plaintiff  can- 
not be  compulsorily  examined  or  considered  as  in  contempt  for  no 
submitting  to  sndi  examination,  or  be  Imprisoned  for  snch  contemp 
upon  a  ju^ment  recovered  by  a  defendwt  for  costs  only. 
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The  Chief  Jostice  is  aiso  as  clearly  of  opinion  that  at  common 
law  a  judge  has  the  power  to  issue  a  writ  of  Habetu  corpm,  and  to 
adjudicate  upon  it  in  vacation. 

It  has  not  become  necessary  to  determine  the  other  questions  of 
the  due  service  of  the  proceedings  in  the  court  below,  or  whether 
the  applicant's  remdence  was  properly  in  the  united  counties  of 
York  and  Peel,  so  as  to  be  subject  to  arrest  within  these  counties; 
but  a  new  point  appeared  in  the  course  of  the  re-hearing  which 
had  not  been  noticed  before,  being  that  the  order  on  wmeh  the 
arrest  took  place  was  issued  by  the  junior  judge/ and  it  nowhere 
appears  under  sec.  6,  of  the  dounty  Courts  Act,  that  the  senior 
jaa^,  who  is  still  living,  was  ill,  or  unavoidably  absent,  or  absent 
on  leave  at  the  time,  which  are  the  conditions  necessary  to  exist  to 

flv«  the  junior  judge  jurisdiction  over  the  county  court  business; 
nt  as  it  is  not  necessary  to  give  any  opiidon  on  this  question  for 
the  decision  of  this  case,  it  is  only  stated  in  order  that  it  may  not 
appear  the  matter  has  escaped  attention.  Perhaps  the  maxim 
omnia  prmunwmier  T^fA  etBe  oekL,  as  the  Oiief  Justice  said,  may 
apply,  and  the  general  presumption  that  a  person  acting  in  a  public 
capacity  is  duly  aothonsed  so  to  do. 

The  general  result,  as  I  have  above  mentioned  is,  that  Mr/  Haiw- 
kins  must  be  dfaeharged  from  his  imprisonment. 

I  have  only  to  add  that  the  Chief  Justiee  is  in  no  way  answerable 
either  for  mv  knguaee  or  my  reasoning — ^he  has  only  desired  me 
to  express  ms  opinion  that  the  plaintilF  was  not  liable  to  be 
examined  or  oommltted  for,  or  in  respect  of  costs  only,  aooording 
to  liis  oonstraotion  of  the  statutes. 

Order  for  discharge. 


Frsxlamd  v.  BmowK. 

to  pag  12  per  taU,  itdend  far 
mtwu   Stmmom  to  dajf  proettdkigt: 

Where  Jodgment  WM.  on  tlM  28tk  Deeeniber,  1860,  woonwd  bj  plifotiff  afeiiMi 
defenduit  Ibr  £2,i8t  14f.  M.  debt,  uid  mitenrardi  deimdaot  mado  larse  pey- 
ments  of  money  to  plalntU^  pert  of  vbieih  plaintiff  alleged  he  raeelTBd  upon  an 
agreement  to  pay  igj  per  cent  Intewet  ibr  fcrbeariaoe,  whieh  agfeeMiBl  diiim 
dant  denied,  and  the  facta  admitted  between  the  partlee  wnat  flir  to  eatablUh 
aome  eneh  agreement  or  arraagement,  a  mmmona,  obtained  1^  defendimt  (who 
•ought  to  haTe  all  Intereet  In  ezoeae  of  6  per  cent  applied  In  redaction  of  the 
Judgment  debt),  calling  npoa  plalntlfl;  among  other  tnloge,  to  ehow  canae  why 
all  proeaedinga  ihoold  not  be  elayed.  on  a  jbK  >h«MU  ^^net  the  goode  of  deim- 
dant»  then  In  the  haada  ol  the  uera^  waa  dlaeharged  with  caoee. 

(Chambwra,  8q»t  17, 1888.) 

Let^  obtained  a  summons  for  the  defendant,  calling  on  the  plain- 
tiff to  show  cause  why  all  prooeedinffs  should  not  be  stayed  on  the 
Jleri  fadoB  against  goods  issued  in  this  cause,  and  why  a  reftirence 
should  not  be  made  to  the  Master  to  ascertain  whs*  amount  (if  any) 
remains  due  on  the  execution. 

This  summons  was  granted,  on  the  affidavit  of  the  defendant, 
which  was  to  the  following  effect:  th^t  »boat  the  84|h.  September, 
1860,  he  was  served  with  the  writ  of  summon^  in  this  cause,  by 
which  the  phuntiff  cUttmedXa,626  Os.  6d.,  and  interest  <m  £2,466 
from  the  1st  August,  1860,  wliioh  the  defendant  swore  he  believed 
far  to  exceed  the  plaint^ifffs  just  a»d  Utgal  dalm;  that  judgment 
was  signed  on  the  28th  Deeember,  1860,  for  £2,486  14s.  wL  for 
debt,  w,  £4  Vs.  9d.  for  ooits;  thai  he  paid  to  the  plainti£^  after 
the  service  of  the  writ  of  summons,  and  before  judgment,  $1,142 
44c.,  for  which  no  credit  appears  to  have  been  given;  that  since 
judgment  he  paid  to  the  plaintiff  |7,600  42o.;  that  on  the  16th 
Apnl,  1868,  a  Jieri  /qctot  sgainst.Us  goods  was  delivered  to  the 
sheriff,  to  lery  |4,689  8a  for  debt,  and  ^  for  the  writ,  with  interest 
from  the  24th  March,  1863 ;  that  nnce  th#  issuing  of  the  Jieri  faeiat 
he  paid  to  the  plaintiff  $2,858  28c. ;  that  by  the  statement  annexed 
to  the  a6idavit  showing  the  payments  made  by  the  defendant  in 
this  action,  it  appears  ne  has  satisfied  the  whole  amount  of  the 
plaintiff's  claim  with  costs ;  that  he  paid  the  phuntiff  his  fees ;  and 
that  notwithstanding  such  payment  and  satirfaction,  the  plidntiff 
refuses  to  withdraw  his  writ  from  the  hands  of  the  sheriff,  but 
insists  that  the  defendant  still  owes  a  larse  sum  on  the  judgment 

The  statement  referred  to  commenced  with  the  entry  of  the 
judgment  on  tlie  28th  December,  IW6,  and  admitted  the  plslBtiff's 
daim  at  that  time  to  be  £2,491  2s.  6d.,  or  $10,864  48o.;  so  that 
the  questions  were  only  upon  the  matters  which  ooourvsd  sfaiee  that 
time. 

The  plaintiff  made  affidavit  that  ho  has  no  personal  interest  in 
the  case ;  that  his  name  was  used  only  as  a  tnutee  from  Mr*Gnuii, 


of  Scotland,  the  lender  of  the  money;  that  a  few  days  after  suing 
out  the  writ  of  summons,  he  agreed  with  the  defendant's  attorney 
to  delay  proceedines  till  the  26th  October,  1860;  that  he  did  so; 
that  he  subseouenuy  agreed  with  the  defendant  to  delay  entering 
judp^ent  till  tne  1st  December,  1860,  upon  the  express  condition, 
which  was  tJien  agreed  to  by  the  defendant,  that  the  defendant 
would,  on  or  before  tiie  1st  November,  1860,  pay  to  the  plaintiff 
interest  upon  the  principal  moneys  remaining  due  on  the  mortgage 
at  the  rate  of  12|  per  cent,  per  annum  up  to  the  said  1st  November ; 
that  the  amount  of  interest  was  $946  98c.  or  thereabouts,  but  the 
defendant  did  not  pay  the  same  at  the  time  agreed,  but  he  afterwards 
made  the  foUowing  payments-^November  6th,  $400;  November 
12th,  $200;  November  16th,  $164  64c ;  November  22nd,  $192  44c., 
remainder  of  the  said  interest:  that  tiiese  sums  are  all  he  received 
from  the  defendant  in.  the  month  of  November  on  account  of  the 
mortgage ;  and  he  distinctly  and  positively  swears  that  all  of  these 
sums  were  paid  on  account  of  interest  only,  and  no  part  thereof 
was  paid  on  aoooont  of  principal  due  upon  the  mortgage ;  and  for 
all  these  sums  the  defendant  mot  credit  as  payments  for  interest,  as 
before  stated,  and  as  he  (the  aefendant)  well  xnew. 

The  plaintiff  also  swore  that  on  the  6th  and  16th  November,  the 
defendant  paid  into  the  plaintiff's  office  the  sums  of  $100  and  $96 
86c.  (both  of  which  sums  are  included  in  the  defendant's  statement 
as  payments  made  in  this  cause),  but  neither  of  such  sums  was  p^d 
on  account  of  the  mortgage,  for  both  of  them  were  paid  on  account 
of  a  Judgment  against  the  defendant  in  the  plaintiff's  office,  and 
wUcn  the  plaintiff  was  then  threatening  to  enforce,  in  favor  of  one 
John  Rannn.  That  after  the  entry  of  jud^ent  he  was  umnr 
payment,  when  the  defendant  told  the  plaintiff  he  (the  defen^tnt) 
baa  made  arrangements  for  borrowing  money  to  pay  off  the  whole 
of  the  plaintiff's  claim.  The  plidntiff  then  consent^  to  wut,  upon 
the  express  condition  and  unaerstanding  that  the  defendant  was  to 
pay  interest  on  the  principal  secured  by  the  mortgage— the  whole 
of  which  still  remained  due,  and  was  admitted  by  the  defendant  to 
be  due — at  the  rate  of  12^  per  cent.,  from  the  1st  November,  1860, 
until  the  whole  was  paid  off;  and  that  he  should  also  give  addi- 
tional security;  the  judgment  to  stand  as  collateral  security,  to  be 
enforced  at  any  time  when  he  made  default;  to  both  of  which  the 
defendant  assented.  That  In  this  and  in  a  subsequent  agreement, 
the  amount  remaining  due  on  the  mortgage  for  principal  was 
$9,866  66c.,  and  upon  that  sum  he  was  to  pay  12|  per  cent.,  and 
upon  that  sum  he  has  been  charged  such  rate,  and  not  upon  the 
amount  recovered  by  the  judgment.  That  the  defendant  afterwards 
asked  the  plaintiff  to  accept  of  only  part  of  the  sum,  as  he  wished 
to  pay  off  some  other  debts,  and  to  give  him  time  for  the  balance, 
saying  that  as  he  was  psying  such  larffe  interest  it  was  a  good 
investment  That  the  plaintiff  consented  to  do  this,  on  the  follow- 
ing terms,  to  which  the  defendant  acreed:  first,  that  the  defendant 
shouhl  reduee  the  mortgage  to  $6,000;  second,  Uiat  he  should  also 
pay  all  interest,  at  the  rate  aforesaid,  from  tiie  1st  November,  1860, 
to  14th  October,  1861,  and  the  costs,  which  amounted  to  $86  60c. ; 
third,  that  aU  present  seouritlea  should  continne  to  stand  for  the 
reduced  princ^al,  and  for  interest  tliereon  at  the  rate  aforesaid, 
such  interest  to  be  payable  half-yearly.  That  in  pursuance  of  Uiis 
Agreement  the  defendant  paid,  on  the  4th  June,' 1861,  $8,000 ;  and 
about  the  14th  October,  1861,  $2,6V8  22c.  That  immediately  on 
receipt  of  this  last  mentioned  sum,  "I  sent  to  the  defendant  a 
written  statement,  showing  $802  still  due  under  his  last  agreement, 
requesting  payment;  a  true  copy  of  which  statement  is  annexed, 
marked  &"  That  the  defendant  never  disputed  the  correctness  of 
the  statement,  and  subsequently  paid  this  balance  as  follows:  about 
the  1st  November,  1861,  $100,  and  about  the  10th  November,  1861, 
$202  20c.;  "  and  I  distinctly  say  the  defendant  paid  the  several 
sums  charged  for  interest  in  the  said  statement  as  interest  at  the 
rate  mentioned  therein,  and  as  he  had  agreed  to  do."  That  he  did 
not  receive  any  money  on  account  of  this  suit  on  the  mortnge  after 
ha  received  the  $202  20o.  nntii  he  received  the  $1,000  afterwards 
mentioned ;  and,  so  fur  as  he  knows,  no  money  was  paid  upon  such 
aoeount,  excepting$812  60a,  which  was  paid  to  the  plaintm 's  then 
partner  about  the  4th  June,  1862.  That  after  the  defendant's  return 
from  the  old  country,  he  asked  the  plaintiff  to  send  him  a  state- 
ment of  what  was  due  for  principal  and  interest  on  the  mortgage ; 
and  the  plaintiff  sent  him  one,  a  copy  of  which  was  annexed,  marked 
O.  That  afterwards,  pressing  the  aefendant  for  payment,  the  defen- 
dant wrote  the  letter  annmd,  mariml  D,  stating,  among  other 
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Uiings,  "I  hx?^  not  $5,600  In  cash  to  pay  yon»  until  the  money  U 
forthooming  from  Chaffey's  client."  That  the  defendant  paid,  on 
account,  $1,000,  about  the  2drd  March,  186S,  but  he  neyer  diepnted 
Uie  oorrectneee  of  the  last  statement  That  he  frequently  said  the 
plaintiff's  client  need  not  be  so  nrgentfor  paTUent of  theprincipal, 
as  he  was  gating  such  large  interest  for  hu  money.  Tnat  there 
was  JQstly  due  on  the  said  mortgsge^  on  the  2drd  iCarcb,  1863,  after 
givljig  credit  for  the  $1,000,  the  som  of  $M40  ftc,  aecordin^  to  the 
agreements  before  mentioned;  but  the  error  in  addition  m  state- 
ment makes  the  endorsation  of  iS.  fa,  $4,689  80.  That  the  sum  of 
$819  60e.  entered  in  the  defendant's  statement  as  paid  on  the  14th 
April,  1862,  the  plaintiff  is  satisfied,  was  never  paid.  That  defen^ 
dant  did  pa^,  on  the  4th  June,  1862,  $812  60c.,  which  was  the  exact 
faalf>years  mterest  due  on  the  14th  April. 

Mr;  Marria,  who  wastiie  pftrtiMr  of  Mr.  Fre^latfd,  iWiere  Ilia*  he 
only  receiyed  the  one  emn  of  $812  OOc,  wfaiah  was  on  the  4th  Jnae^ 
1862 ;  and  that  the  defendant  and  himself  west  oirer  the  itoine  of 
aocount  in  the  effiee  books  of  Freelaad  ^  Mdirri%  ttAatAng  to  this 
mortgage,  but  no  omissioos  were  (ttaoorered. 

The  defendant,  in  reply,  pnt  in  an  -affidavH  of  his  own,  going 
into  the  mortgsge  transaction  preTions  to  the  entry  of  ^be  radg- 
ment,  not  only  seeking  to  open  the  Judgment,  but  gomg  out  of  the 
case  made  by  his  former  affidaTit,  and  upon  which  alone  the  sum- 
mons was  fpranted,  and  so  far  the  affidarit  was  not  entertained. 
Defendant  m  his  affidavit  then  proceeded  to  state  that  the  only 
agreement  for  the  payment  of  interest  that  he  made  with  the  plain- 
tiff, was  the  original  agreement  at  the  "^^"g  of  the  mortgage,  and 
he  denied  that  ne  agreed  to  pay  interest  at  we  rate  of  12(  per  cent, 
up  to  the  Ist  November,  1860,  or  at  any  other  n>ecial  rate ;  or  that 
he  at  that  time  or  any  ^ture  time  agreed  to  aepart  from  the  con- 
tract made  in  186 Y,  ii  any  shape  whatever:  that  he  paid  the  plain- 
tiff, on  the  8th  November,  $600,  instead  of  $400,  as  the  plamtiff 
Bays;  and  that  on  the  16th  November  he  paid  $260,  and  not  $164 
64c.,  as  the  plaintiff  says ;  and  that  he  paid  all  these  different  sums 
of$600,  $200,  $260  and  $192  440.  on  account  of  this  mortgage.  He 
totally  denied  that  the  rate  of  interest  to  be  paid  by  him  was  ever 
at  any  time  after  Uie  maklnff  of  the  mortgnge  in  1867,  made  or 
proposed  to  be  made  in  oonsiaeration  of  ezteadiiig  the  time  of  pay- 
ment of  the  mortgage  money,  or  any  part  thereoiTor  that  time  was 
ever  given  him  on  condition  of  his  jpaying  any  extra  or  increased 
interest  beyond  what  he  was  bouna  to  pay  under  the  mortgage. 
And  he  further  swore  that  the  sums  paid  to  the  plaintiff  on  account 
of  the  mortgage,  so  far  as  he  was  concerned,  were  always  pud  on 
aoeonnt,  and  not  as  a  settlement  to  any  partioolar  period,  or  fbr 
any  particular  daim;  and  that  he  carefully  avoided  doing  so, 
always  intending  to  have  a  foil  examination  into  the  plaintiff 'a  daim 
before  settlement  thereoC 

The  defendant,  in  a  snpploBieBtal  affidavit,  stitted  that  ha  p«id 
the  different  sums  of  $600,  $200,  $260  and  $192  44«.,aUoKa0eoottt 
of  interest  on  the  mortgmfe. 

C.  8.  Pattarmm,  for  the  plaintiff  showed  CMae.  B0  ooatmded 
that  althoi^h  the  mortgage  waa  made  beiore  the  22  Vio.  e^>.  86, 
yet,  having  been  made  smoo  the  16  Vie.  b^  80,  the  defendant 
eould  not  reoover  baok  hny  payments  of  interest  made  eaoeediag 
the  rate  of  6  perceat,noreo«id  he  it  anytime  iftnrsnohpmMiit 
have  cUdmea  them  to  be  allowed  in  rednMion  of  the  pnneipal 
(QmMin  v.  Ghrdim,  Y  U.  G.  L.  J.  282);  that  the  neeial  i^reeuieHt 
spoken  of  by  Mr.  Freeland  is  expressly  con^obotatea  by  the  difinhSMt 
statements  sent  to  Mr.  Brawn,  and  which  are  deUheratelv  adopted 
by  him,  because,  with  them  in  his  possemien,  diowing  Uie  rate  of 
12^  per  cent,  is  ehamd  and  demanded,  he  ydkmitmAj  made  the 
different  payments  raerred  to ;  thnt  it  waa  not  that  Mr.  Freelaad, 
after  reoeivmg  money,  givee  Mr.  Brown  a  atAtemeot  of  how  the 
account  standa,  bot  it  waa  thnt  Mr.FMelandfintof  ill  rendered  an 
aoeonnt  distinctly  d^mh^  tibe  1 2^  per  cent  iatete«t^  and  then  thnt 
Mr.  Brown  adopted  the  statement  by  epedaUy  making  the  payment 
upon  and  in  aceordance  with  the  stetement  rendered  $  that  perhan 
whatever  verbal  difference  there  may  be  between  if r.  FMlaad'e 
affidavit  and  Mr.  Brown'a  may  not  be  of  any  pradled  importanee, 
because,  while  Mr.  Freeland  iieerts  his  right  to  ehatge  the  hi(dier 
rat^,  upon  the  special  agreement  irtiich  he  says  waa  mnde  regaiibosr 
it,  Mr.  Brown  (denying  the  spedal  agreement)  admUa  he  bdievea 
and  was  under  the  impreasion  that  he  had  to  pay  the  12i  per  oenk, 
according  to  the  mortgage  itseU;  ior  ha  thsvght  that  thai  Wis  the 
rate  <rf  interest  which  was  provkled  lor  ia  the  aoi^effi;  nndthftt 


such  an  arrangement  as  Mr.  Freeland  dedares  was  made  upon  the 
security  of  the  judgment  of  the  court  was  not  an  abuse  of  the  pro* 
oeedinga  of  the  court,  but  was  an  agreement  perfectly  legt^,  for  any 
rate  01  interest  may  be  contracted  for,  and  even  before  the  late  acts 
it  might  have  been  enforced  if  it  was  agreed  upon  as  a  eondderation 
for  the  forbearance  of  the  execution  he  referred  to. — SmUk  v.  Alder, 
lB<k  Ad.608;  Hughj.Jotiu,  6  Scott.  N.E.  696;  C.  L.  P.  Act, 
p.  269;  LojM  V.  Earlock,  i  D.  <k  L.  408;  A  22  L.  J.,  Chan.  986. 

Bkkaftiif  Q.  (7.,  in  reply,  insisted  there  oonld  be  no  recovery  of 
so  lane amte  of  interest  wlthoot  •  dear  bargain  to  that  e^et; 
that  Um  alkgation  of  Me.  Fredand  w«b  met  by  the  denial  of  Mr. 
Brown;  tlMt  althengh  the  defendsat  made  the  paymanta  after  the 
staltiwents  were  rendered  to  him,  he  mnde  them  on  aeeonni  gene- 
rally, beeanae  ho  knew  he  owed  fer  mom  than  the  same  demanded; 
that  Mr.  Fredand  had  no  right  to  appropriate  the  payments  mads 
aa  he  pleMed,  that  being  the  right  of  the  debtor,  and  not  of  the 
ereditor ;  lliat  he  (Mr.  Brown)  had  enpreoeed  how  they  dionld  be 
Mplied,  via.,  npon  the  deb^  and  not  npea  any  other  claim  ;  that^ 
'vniether  neh  a  obdm  oonld  be  anforoed  against  Mr.  Brown  or  not, 
admitting  that  he  had  made  a  bargain  for  sneh  a  mte  of  interest, 
still  it  oould  not  be  exaeted  npon  a  judgment  which  only  beats  6 
per  cent  intereet ;  and  that  it  waa  a  nee,  or  perhM  mi  abnee,  of 
the  pnteeedfaige  ik  the  covrt  which  wonld  not  be  aitownd^ — BtS  v. 
2Ui9DowlP.a949;  &paHfBo^W^Ui.\  Banllin|Hey>67; 
Arch.Pmot.  11  Ed.  408;  English Bnleb  76 of  H.T.  i86S. 

AnAx  WnsoK,  J.-^I  do  not  think  it  is  neeswaty  to  deterafae 
how  &r  and  in  wliat  reepecte  the  two  aAdavita  diiiBr  as  to  the  feet 
of  an  agreement  having  been  made  for  the  12^  per  cent,  after  this 
action  was  begun,  because  I  think  the  collateral  and  drcnmstantid 
evidence  whidi  I  shdl  refer  to  either  supports  Mr.  Freeland's  view 
or  corresponds  with  the  defendant's  bdiet  and  impresdon  that  he 
waa  in  fact  paying  At  that  rate. 

The  plaintiff  says  the  defendant  agreed  to  pay  interest  at  12^ 
per  cent,  to  the  Ist  N<7vember,  1860,  for  the  forbearenee  of  entry 
of  judgment  untU  the  Ist  I>ecember,  1860,  and  that  the  intereet 
amounted  to  $946  98o. ;  and  that  the  defendant  afterwarda  psid,  in 
November,  $400,  $200,  f  164  64c  and  $192  44e.— $947  8e.  The 
dUfference  between  die  plaintiff  and  the  defendsnt,  whether  the  $100 
additiond  pdd  when  the  $400  were  credited,  or  the  $96  S6c  addi- 
tiond  when  tlie  $164  46e.  ware  credited,  is  of  no  Idnd  of  impor- 
tance ;  for  there  can  be  no  question  bnt  that  these  two  extra  sums 
were  pdd  by  the  defendant  and  received  by  the  plaintiff,  the 
plaintar  says  ha  applied  tlMm  on  another  claim  agmrist  tho  defen- 
mmt.  The  defendant  aays  he  had  no  right  to  do  ao^  bnt  he  does 
not  denvthat  he  owed  the  other  dnisk  !l£ere  onghi  not  to  be  any 
contention  about  snch  a  aqm  under  these  drenamtanoee ;  lor  if  the 
defendant  has  reodved  less  credit  on  liiis  daim  tiisn  he  waa  edstitled 
te,  he  must  havn  reodred  more  npon  another  daim  than  he  has  got 

Then  Mr.  TVedmid  eaya  it  Was  i^freed  the*  the  dtfendant  ahonld 
redoes  the  dhim  to  $6,000,  and  pay  Intereet  theresAer  at  12i  per 
cent  half-yeirly  upon  Meh  redneed  attonnt;  nnd  he  atates  ttat 
after  teoelvteg  two  ktgo  pnymante  on  aeeoMt  there  wns  still  a 
balance  against  Mr.  Brawn  ef  $80i  lla,  whldi  hiid  to  bo  paid  to 
bring  the  demand  down  to  the $5,000;  andthatheesntMr.ttwwn, 
In  October,  1861,  anwmorandtaa  tolUieflM;  andlhafclfr.  Brown, 
In  the  following  mottthi  paid  this  IdflMftettl  mm  ol  $$02  tic,  with 
the  mflmorendum  In  hb  poaBesdon  dMfgli^  hfan  12|  per  oMt 

Then,  in  April,  1862,  n  haffyeailypsiyaenttf  Mirist  ail»^  per 
eeht  fdl  doe  on  Ae  $6,006^  whiA  wna  $»ll  60ol,  aad  Mn  Brawn 
paid  Hds  pMdae  snm. 

Then,  in  Jantlary,  186l{,  the  ptaliitlff  rendered  a  f^tttingr  state^ 
ment,  ddming  interest  at  the  same  tnte,  nnddng  the  tdtal  at  that 
time,  of  princnpd  and  iilterest,  $8,468  78e.,  fo  wUeh,  or  to  some 
similar  demanct  Mr.  Brown  answered,  ttiict  hh  had  not  $9,500  to  pay, 
tmtll  the  money  was  fbrthoomin^  fWnn  Chaifey's  client 

I  iMumot  bnt  assume,  upon  all  these  fects,  that  there  was  and 
must  have  been  some  understanding  between  the  parties  aa  to  the 
rate  of  interest  to  be  pdd. 

IsmnotoolisMMi^WhatkerthaMteiaoppresdfvornot;  lam 
on^  detenulnlflg  wftiether  a  baigahi  or  arrangf  meat  of  nome  kind 
has  or  has  not  faien  miMie  or  aoeSited  to,  by  which  a  partlenlar  rata 
ehould  be  pdd,  without  r^ard  to  its  quantum;  and  from  the  beat 
oplnienwldoh  I  onfonB^f  ihkk  there  haabeenendi  •  bncgdn  or 


1868.] 


LAW    JOUBMAL. 


801 


I  had,  during  the  argatnent  of  this  case,  greiit  doubts  wlietber, 
even  assuming  that  a  special  bargain  had  been  made  for  more  than 
6  per  cent.,  either  upon  the  nidgment  itself  or  npon  the  mortgage 
with  the  security  of  the  jnameiit,  it  was  sndi  a  pIroceddiDg  aa 
wotdd  be  saoaetioned  and  ttpuM  b^  the  eooH;  bat  it  is  dear  the 
contract  npon  the  judgment  for  a  higher  rate  of  interest  than  6  per 
oent.  is  not  illegal ;  for,  while  In  ]£iglaad  4  per  eenl  M  the  rate 
authorized  bv  statute  to  be  levied  on  Judgmetts,  the  nde  of  court 
No.  76,  of  a,  T.  1863,  protldes  that  in  eases  where  there  is  an 
agreement  b^tweea  the  paitiei^  more  than  4  par  oentinfereflt  A^ 
be  secured  by  the  judgment  Then  the  endorsemelt  aoay  be  modtf 
aceordibffly  to  lery  fln  amount  off  interest  so  arreed. 

H  the  aefendant  tiiinks  heeansnstadn  hisoase/neiatetpMdiidtd 
by  my  opiiidoA.  He  may  either  apply  for  a  reriew  tb  tiie  raH  ootot, 
or  take  proceedings  by  audita  mmrda  to  try  the  ftiets.  Tiie  Tery 
large  rtnm  IhtoItto  has  indoced  me  to  aatnine  tiio  iHiole  of  ikm 
facts  in  detail,  and  the  result  at  which  I  have  arrired  is,  thattktt 
Aitiufioni  must  IfS  ^ttschai^ged  with  <)oetB. 

Simmons  discMtiyefl^  witii  coeU. 


COUNTY  COURTS. 

la  tlM  Obvnty  Oimrt  of  th«  Ocmnij  of  Elsln^  befcn  1>.  X  Siraais,  liq.,  d^ 

Stanton  and  TTAiiaxN  y,  UcLcan. 
Mhrm^i  ha^DeUudi'§  ^bm  0Mt^lktbl^f  HwM  Wum  ^eUdtt, 
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Mh  tba  ooBtt  M  btiweea  party  AOd  par^  had  b^sn  taxM 
tbAt  9wb  'in  Uio  (dgloia  rait,  and  ib  bfll  oT  iteaii  UaA  iMfA  dttif  ta«d  hf  ii» 
p]AiQt!ilit6tlMlrdl*iit.  Hd^ihMi  It  ^nmno%tktbmtiilkM6inthtb»ftth9tb. 
of -Gob.  Btat.  o#1l.  OL,  Git>.  8t. 

This  was  an  action  to  tecdver  the  smdont  of  tta  attorney's  bflL 

Pleas— let.  Non-assumpeit.  2nd.  No  bill  of  costs  deHTd^  one 
month  before  action  brought  pui'duailt  to  tlie  stattrte. 

At  th6  trlfil  a  bill  6f  costs  was  proved  to  have  beeiH  maiM  by 
the  plaintitf^  to'  the  defendant  in  a  Comfnon  Pleas  stAt  (MeLe^t  r, 
Campbeit),  in  wHiCh  the  pre^nt  defendant  wis  phdjttlfl;  and  the 
charge  ^as  thtid  made: — 'M862,  Feb.  i,— To  ooste  on  entering^ 
judgment,  '£40  19s.  8d. ;  intereM  up  t6  May  Ist^  1868,  on  eoefi 
taxed,  £2  lis.  Sd. ;  total,  £48  lOS.  6d.*' 

It  was  admitted  that  this  was  thci  duly  bm  defirtred  to  iSie  now 
defendant. 

BorioH,  for  defefidimt,  tQOVed  kfr  a  ndnMt,  b^diuse'^e  bffl  was 
not  a  Sufficient  cdfnpfidlice  with  the  statute,  afid  ^Sted  D^evv.  OHf" 
ford,  2  C.  i  t*.  6ti:  WhUet  r,  Z/tciy,  1  S«)tf$  N.  P.  186, 1  M.^G. 
54,  8  Dow.  568 ;  Ajyott  r.  Citdman,  46  Ll  1  Eit.  184. 

Stanton,  for  pfafianffs,  Insisted  t^at  Che  statute  teoufred  ttddlirery 
of  a  bin  st&tlng  thd  costs  ta^ed  at  thkt  itoount,  knd  that  a  ddltery 
of  a  bill  in  &Bt  way  is  A  sufficient  bill,  luted  tfa*t  iStb  bfQ  htftin^ 
been  oncb  tidied,  the  statute  ft  cooTblied  with,  and  a  former  com- 
pliance with  th^  dtitttte  is  snpersedea  hj  the  taxtiion. 

Leav6  was  r^erted  f6t  d«fetadant  to  more  in  tefto  to  Mter  a 
nonsuit  on  the  objectioa  taken,  and  a  verdict  Was  tait6n  for  |dikin- 
tifis  fdr  £45. 

In  the  following  term  the  motion  was  accordingly  made.  ^The 
casies  cited  in  fliTgutilient  Were  those  aboye  mentioned.  Reference 
was  also  ttM^  to  7  U.  C.  L.  J.  188. 

Huenas,  Co.  J.-^I  HuBk  til6  epiiioa  of  the  edil^ia  of  the  U.C.  L. 
Jonmal  on  this  subjeet  to  be  eovrecty  and  I  leel  bound  to  adopt  it. 
The  question  inyolyed  here  was  discussed  In  a  predsely  aimilar 
ease  in  7  U.C.  L.  J.  185.  The  editors  of  the  Low  Journal,  in  answer 
to  a  communication  oyer  the  righ&tlire  "  S.  P.  T./'  upon  the  autho- 
rity of  Drew  Y.  Clifford,  2  0.  A  P.  6»j  and  Philby  y.  BaxU,  29  L.  J. 
O.  P.  870,  (whioh  laM  tiMse  I  find  also  reported  in  2  Lu  T.  N.  S.  488, 
and  in  8  C.  B.  N.  S.  647  J  state  that  a  bill  deliyered  as  this  was,  "  to 
amount  of  taxed  costs  m  sMt  fi.  v.  0.  $<^6.58/'  and  "to  costs  6{ 
proving  cUim.  in  Chancery,  G^.  v.  ^^  |ll2.80/*  is  not  a  sufficient 
compliance  with  the  skatnte,  beosuae  it  dioald  give  the  items  in 
detaiL 

Dte^t.  On^%»vflicni^ofthiieHMlWhi<$hWflBiiiferredtostthe 
trial  by  Mr.  »oftoii,aiJdirM  broitt^it  upos  the  Mil  of  t^eral  attor- 
nies  in  oojMirt&^ftdiib.  The  btS*  si^Md  waa  deliyered  in  tbe 
following  terttLBt-^^'Aiisfiii  y.  Olitford.  An  action  hsring  been 
broiight  knd  judgment  dbtidned,  the  cMis  of  the  MtU>a  w«re  tned 
I*  &1  I8ft  Od.''    Hm  tttoitioii  M^taa  pAHy  nd  pnlj  iraa 


proved.  It  wtfs  held  sot  sufficient  to  charge  the  costs  of  the  action 
Drought  for  the  then  defendant,  by  the  plaintiffs,  as  attorneys,  in 
Ode  lump  sum,  although  the  costs  m  that  action  had  been  taxed  at 
that  sum  as  between  party  and  party.  X>ord  0.  J.  Abbott  held  that 
the  p1ainti£b  could  not  recover,  for  he  said,  **  a  bill  must  be  delivered 
With  itema,  if  for  no  other  purpose^  at  least  to  shew  that  the  party 
is  not  charged  for  the  same  tiling  tw^oe  over*  I  think  that  tkda 
lull  charging  a  sum  in  the*  liqnp  is  not  sufficient'' 

The  reason  for  ihi4  is  obvious  in  another  pohc^of  view  from  that 
put  by  Lord  C.  J.  Abbott  The  27th  sec.  of  the  Con.  Stat  of  U.  C, 
eap.  86,  provides  that  **  no  salt  at  law  or  in  equity  shall  be  brought 
for  the  recovery  of  fees,  charges  or  disbursements^  nnkil  one  month 
after  i|  biU  thereof  has  been  deliv wed  by  the  party,  dto,"  It  does 
not  follow  that  the  oosta  taxed  aa  bejtween  party  and  party  would 
be  necessarily  proper  to  be  Qbar^^  as  fee%  cliaigea  or  cnsburse^ 
ments  as  between  attorney  and  client;  beeanae  tl^re  may  be,  and 
oeneraUy  nre,  diBbursementa  to  witnesses  included  in  a  bill  of  this 
kind  taxed  aa  between  party  and  party,  which  are  ordinarily  paid 
by  the  party  himself  and  not  by  the  attorney,  which  a  party  may 
have  a  right  to  recover  from  the  opposite  party,  and  his  attorney 
would  have  nq  daim  to  as  against  Ins  client  The  same  remark 
may  apply  to  fees  disbursed  to  counsel  in  a  case  where  leading  or 
secuna  counsel  has  b^n  employed. 

I  think  Uierefore  that  the  rub  for  a  nonsuit  to  be  entered  must  be 
made  absolute  in  this  case. 

Per  cur, — ^Rule  absolute. 


DTVISIOK  COUKTS. 


in  Ch»  Hist  iNvkui  CMrt  ortho  Oaeattf  fa  mgh^Utof  D.  ^.  Heeam,  Sai., 

Coaa^  JndiSh  * 

Tuf  OMtrcnutioii  ov  Vomna  v.  Maeb, 

JkuBO^AcUon  ag«hul  d^fmidud  a*  edieetar. 

Bddf  HuA  the  roll  not  being  <^  oertiflod  undtt  tho  hand  of  the  derk,*^  defendant 
Wat  not  bMind  Ut  dlstnln  on  tlie  goodi  of  a  party  aiwmed. 

The  claim  itttached  to  tile  tfumtnons  set  forth  a  plaint  wherein 
Jjlointiffe  sotight  tb  recover  |26.88  "  for  that  the  defendant  having 
accepted  the  office  of  coUectdr  of  taxes  for  the  corporation  of  the 
village  bi  Vleiina  for  the  year  1861,  undertook  and  promised  to 
perform  the  dutiee  of  siUd  office ;  that  one  H.  McC.  was  rated  on 
the  roll  for  that  year  for  |26.88,  but  defendant  neglected  to  levy 
the  sitid  amount  out  of  the  goods  in  the  possession  of  the  said  d. 
McC.,  although  had  defendant  piroperly  peHbrmed  the  duties  of  his 
said  office  the  said  dmount  might  nave  been  made,  and  the  plain- 
tiffs have,  in  conseqtience,  sustained  damages  to  the  lunount  above 
cSiimed.'^ 

Tlie  defendant^  being  ETesponsible  perscm,  was  not  required  by 
the  corporation,  and  did  not  enter  into  any  bond  with  sureties  for 
the  dne  pierfonnanee  of  his  duties. 

It  was  provsd  that  H.  MoC.  had  goods  in  his  possession  out  of 
which  defendant  misht  have  levied  the  taxes ;  that  he  seized  a 
waggon  which  waa  (£dmed  by  the  reeve  of  the  village,  and  he,  in 
his  private  a^Mcity,  forbade  the  sale  of  it;  that  there  were  other 
ffoods  out  of  which  dufendaat  aright  have  znaide  the  amount  Defen- 
oant  applied  to  the  council  for  an  indemnity  to  sell  the  waggon, 
whieh  tbey  reftiaed  to  glve^ 

Defendant  letumed  npbn  the  roll  opposite  the  name  of  H.  McC. 
"property  levied  upon  and  sale  forbid  oy  O.  SuffeL"  This  return 
was  not  made  tnUl  wme  time  late  in  the  year  1862. 

jfftti,  for  the  defendant,  oUeoted,  let  that  the  plamti&  had 
never  placed  a  proper  roll  in  defendantf  s  hands,  which  would  jus- 
tify his  selling  the  wamm  tit  H.  McC.'s  otiiw  goods.  The  roll  was 
prSkluced  and  it  was  ol^ected  that  there  waa  no  proper  certificate 
of  the  derk  to  the  coflector,  setting  forth  that  tiiat  #a8  the  roll  as 
tbe  itatitte  (Cbn.  Sttit  U.  C,  eap.  56,  #eeB.  91,  92,)  requires.  The 
roll  was  not  certified  or  eigned  by  the  derk.  He  auo  objected  that 
there  is  a  special  remedjr  Bet  forth  in  the  statute  (see  sea  177  of 
the  same  am,)  and  that  it  should  have  been  pursued ;  therefore  no 
■etioh  wm  lie.  He  otted  Ikdha  v.  OmrmM,  1  U.  C.  L.  J.  28,  and 
Mmieifetmu  of  TP%i%  v.  FKhU,  9  U.  C.  C.  P.  4i9,  and  insisted  for- 
ther  that  the  word  "shall"  in  the  177  sec.  is  imperative,  even 
where  a  bond  ia  ^ren,  and  cited  Tktnan  v.  Qth^l  Tru^Mi  of 

inip««%  u  u.  c.  <i  &  16. 
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Mann,  for  plftlntifiB,  insisted  that  the  inwilarity  in  the  roll  was 
waived  by  the  collector  accepting  and  acting  under  the  roll  and 
retaining  it  in  his  poeeeasion  for  two  years  withont  retoming  It, 
and  cited  Maenamara  on  NuHiiie;  24  i  86,  and  that  there  was  no 
eqaity  in  a  collector  acUng  as  the  defendant  had  done,  and  waiting 
until  the  last  stage  of  the  proceeding  before  objecting  to  the  rolL 
Wooden  v.  Mown,  6  Tannt.  490. 

HuoHxs,  Co.  J. — ^I  am  quite  satisfied  that  if  this  plaint  had  been 
for  the  recovery  of  taxes,  assessed  against  H.  McConneU,  which  the 
defendant  had  actually  collected  and  received  to  the  use  of  the 
plaintiffs,  he  would  be  estopped  from  setting  up  the  defence  of 
which  he  has  now  availed  mmself,  because  he  could  not  be  per- 
mitted, in  that  case,  to  set  up  an  irregularity  of  any  kind,  whether 
in  the  rate  itself  or  in  the  roil  which  might  have  been  intended  as 
his  authority  for  collecting,  or  that  there  was  no  by-law  legally 
constituting  him  the  collector,  as  a  defence  to  the  action.  But  that 
is  not  what  is  complained  of  by  the  pUdntiib.  It  is  that  the  defen- 
dant, beinf  their  collector,  neglected  to  levy  an  amount  out  of 
goodis  in  the  possession  of  McConnell,  which  the  defendant  had 
undertaken  to  collect,  although  the  money  might  have  been  made 
but  for  the  defendant's  negl&ence.  The  answer  to  this  was,  that 
Mr.  Suffsl  forbade  him  to  self  a  waggon  he  had  seized,  clidming  it 
as  his  own,  and  that  the  playitifis  would  not  indemnify  him  in  sell- 
ing it,  and  also  that  the  plaintifis  did  not  arm  him  with  a  properly 
certified  roll  as  his  legal  warrant  for  selling  McConnell's  goods  or 
goods  in  his  possession. 

I  think  that  without  a  roll  properly  certified  under  the  hand  of 
the  clerk,  as  required  by  the  section  of  the  statute  cited  in  argu- 
ment, the  defenaant  was  not  either  authorised  or  bound  to  enforce 
the  payment  of  the  sum  in  question,  and  that  if  he  had  done  it  he 
would  have  been  committing  an  act  of  treepMS  for  which  Mr.  Soffel 
(if  defendant  had  sold  the  wacgon)  or  Mr.  lfcCk)nneIl  (if  defendant 
nad  sold  other  property)  mignt  have  suceessfully  prosecuted  him 
at  law,  because  he  lacked  the  legal  warrant  under  vrtiich  to  justify 
himsell 

It  was  the  duty  of  the  plaintifis  either  to  have  armed  him  with 
that  essential,  or  to  have  supplied  Um  with  an  indemnity.  They 
did  neither.  The  plaintifis  nave,  therefore,  no  right  to  complain 
that  the  defendant  did  not  do  that^which  would  in  itself  have  oeen 
an  act  of  trespass,  or  to  oharsre  that  as  negligence  upon  the  defen- 
dant, the  doing  of  which  might  have  subjected  him  to  an  action  of 
trespass,  for  the  want  of  the  very  essential  which  they  themselves 
have  not  supplied  and  ought  to  have  supplied. 

I  dare  say  the  defendant  would  have  sold  Uie  waegon  if  he  had 
not  been  interfered  with,  but  as  it  turns  out  he  couldnot  have  sold 
any  of  the  property  without  making  himself  a  trespasser ;  and  as 
the  plalntifra  did  not  legally  authorise  the  act  which  they  now  com- 
plain he  ought  to  have  done  and  did  not  do,  the  action,  I  think, 
sails,  for  he  was  not  in  law  bound  to  do  it. 

The  cases  of  Keop  v.  Wwgott,  10  G.  B.  80,  and  Munu^paRty  of 
Whithg  V.  FUni,  9  U.  G.  C.  P.  449,  bear  me  out  in  my  opinion  upon 
this  point 

Per  air.— Konsuitb 


QUARTER'  fiBflSIONS. 


la  th«  Oonrt  of  (inuter 


frr  the  Unitad  OobbOm  t€ 
BoBiat  Goona,  lt4.,Ch»iniisiv 


HBLP8,Appellant  and  Eko,  Respondent. 


AU.^1.  TlMt  a  BotiM  of  sppMl.  itiUliig  **that  tlw  ftrasl  ooavlotlon  inmrn  w 
and  rataroM  to  th«  Bjwlons  ii  not  lafldeDt  to  rapport  tbo  oonrietion  kt^ 
b  raffletenlty  putleaUr  to  tUowsIl  ol^oetloni  bdag  ntood  whkh  an  opptnat 

.    on  tbo  feoo  of  tho  ooDTleCkm  or  ot^ar. 

Jmd.— 8.  ThiUa  MttTletlon  aador  the  HMlor  and  Borraatif  Aoft»  Ooa.  8iat  U.a 
cap.  76,  ■.  12,  ntMt  akow  that  tbo  ponon  ocaiiMt  whom  tho  oomplidiit  la  lodgod 
WM  o  aerroat  at  tho  tSmo  of  tho  coiiTletion  or  ordar ;  that  tho  eonudaint  ma, 
"apoa  ooth,"  oad  ia  what  moaaar  tho  watts  •*•  dao. 

[BaptamborlO.  UeS.] 
The  appellant  in  this  oase  was  diarged  by  the  respondent  before 

Thomas  Holmes,  Esq.,  J.  P.,  with  refiuing  to  pay  him  his  wages  aa 

a  hired  servant. 
The  oomplaint  was  laid  under  the  ISth  Sectw  of  Oon.  Stat  of  IT. 

C,  cap.  75;  the  ^peUant  was  by  ThomMHolniMAiifll  other  Magia- 


tratee  sitting  with  him,  ordered  to  pay  the  sum  of  $35,  together 
with  costs,  within  21  days  from  date  of  order. 

The  order  (which  was  in  the  form  of  a  oonvictian)  was  dnlj 
returned  to  the  Sessions  and  filed. 

Appellant's  counsel  proved  his  notice  of  i^pesl,  and  it  wu  con- 
tended— 

First  That  the  eonvietion  or  order  did  not  show  thst  oomplaiot 
was  laid  before  the  Maglatrates  "upon  oath." 

Second.  That  it  did  not  show  that  at  the  time  of  order  made  tba 
relation  of  master  and  servant  existed,  and  without  wMch  the 
Magistrates  had  no  jnriadictioii. 

Third.  That  the  ordering  of  the  pawaimit  of  wages  migfat  meu 
others  than  that  of  servant^  s  wagea  within  the  meaaiqg  of  the  let 

Fourth.  That  no  order  can  properiv  be  made  for  psyment  «f 
wsges  under  said  aet  unless  the  eomplunant  was  in  serrice  of  ime- 
ter  at  the  time  the  information  laid,  and  that  foet  moit  sppear  is 
the  order  of  payment 

Respondent's  counsel  uiged  that  appellant  oould  not,  under  hU 
notice  of  appeal,  which  was  aooording  to  the  form  riven  by  Cob. 
Stat  of  Gan.,  page  1180,  show  that  the  order  was  dmctiTe  andDot 
sufficient  in  law — ^that  the  notice  was  too  general,  snd  not  nifli- 
dently  particular. 

R.  GooPKR,  Ghairman. — ^The  notice  of  appeal  is  aooording  to  the 
form  given  in  Gon.  Stat  of  Ganada,  page  1180.  It  strictly  follovi 
the  a^  The  words  of  the  form  are,  "  that  the  formsl  oonTietioi 
drawn  up  and  returned  to  the  Sessions,  ia  not  sufiident,  in  lav,  (o 
support  the  conviction,"  Ac  I  think  these  words  are  raffideotly 
particular  to  allow  all  objections  being  ndsed  to  the  order  or 
conviction  apparent  on  its  nee.  The  respondent  is  bound  to  ehov 
an  order  good  in  law  under  this  notice.  I  think,  therefore,  the 
objections  raised  by  the  respondent's  counsel  cannot  prerail,  and 
that  all  questions  as  to  the  validity  of  the  order  must  be  enteitaiaed 
by  the  Gourt 

I  am  of  opinion  that  an  order  made  by  a  Magistrate,  ^ecttBg 
the  payment  of  wages  to  a  servant,  under  the  provisions  of  the 
act  dted  in  the  argument  must  strictly  comply  with  ill  the 
requirements  of  that  act  Nothing  can  be  left  to  mtendmeot  It 
is  aeparting  from  the  common  law  to  give  Magistrates  jmiedictioe 
in  matters  properly  belonging  to  civil  tribunals.  When  each 
jurisdiction  &  conferred  they  act  strictiy  within  their  tnthority. 
Have  the  Magistrates  done  so  here  7  I  Udnk  not  They  hire  not 
diown  that  this  respondent  was  a  sei:vant  at  the  time  the  compleint 
was  made  or  at  the  time  the  order  waa  made.  They  hire  not 
stated  that  the  oomplaint  was  made  "upon  oath"  as  the  statute 
required,  neither  have  they  said  in  what  manner  the  wages  vis 
due.  For  aught  the  Court  can  see  the  respondent  might  hare  been 
years  out  of  the  ^pellant's  service.  Suppose  he  had,  could  the 
respondent  in  this  case  have  brought  his  former  msster  before  s 
Magistrate  and  had  him  committed  ibr  having  refused  to  ftmuh 
••  necessary  provisions  f  *  If  it  be  conceded  he  could  not,  I  cann(J 
see  how  this  order  can  be  sustained,  because  that  part  of  the  12tn 
section  of  the  act  referred  to«  is  as  applicable  to  the  case  before « 
aa  the  one  suggested. 

The  Gourt  is  of  opinion  that  the  order  must  be  qoaahed  witt 
oosts. 

Per  a«r.— Order  qnaehei 


ENGLISH    REPORTS 


QUEEN'S  BEKGH.— IRE^^AIO). 

M'NaLLT  T.  OlAHAlC, 

taoordi, 

A  vartf  pabUahlnf  a  oopj  of  a  Jadcneajt  doaa  so  at  hla  peril;  and  If  ^°^ 
meat  haa  bean  aatiaflad  bj  paviMat  bafora  Iba  pabHeattoa,  and  be  patmHi 
aa  an  aztettag  IbblUtr.  ba  la  Uablals  an  aetkia  for  Ubal,  aad  If  apadaKbtf^ 
has  fellowad,  ia  aa  aolioa  fer  a  fUaa  rancaaaatadoa.  .^, 

[Jaa«a»yMea*»i 

Demurrer.  The  firtt  paragraph  of  the  summons  and  plaiot 
oomplained  that  theretofore,  to  mi,  at  the  time  of  the  conunittiog 
of  the  erievanees  therehiafter  oomplidDed  of,  and  long  before,  the 
plaintiff  was  in  bnsiness  as  a  jeweUer  in  the  city  of  Dublin,  uw 
waa  in  large  trade  and  good  credit  in  said  dty ;  that  in  tiie  ooofn 
of  hia  Mid  izade  the  pUOBliff  bfK»m  indebted  to  oos  Edirud 
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JohnBtoQ  in  the  sam  of  1672.  4<. ;  that  said  JohnBton  r«ooTered  a 
jodgment  therefor  in  the  conrt  of  Exchequer,  on  the  17th  May, 
1860 ;  and  thereon  the  plaintiff  paid  the  amount  of  the  said  judff- 
ment  and  coBte,  amounting  to  the  sum  of  18R  17<.  6dL,  on  the  19Ui 
May,  1860.  And  plaintiff  said  that  during  aU  the  time  aforesaid, 
and  at  the  time  of  the  grieyance,  4kc.  the  defendant  was  the  pro- 
prietor and  publisher  of  a  periodical  commonly  called  "  The  BUck 
liBt,"  yet  the  said  defendant  falsely  and  maliciously  printed  and 
published  of  and  oonceming  the  plaintiff  in  the  defendant's  said 
publication,  oonmionly  called  the  "  Black  List,"  and  on  the  24th 
May,  I860,  long  after  the  said  judgment  had  been  satisfied  as  afore- 
said, the  words  following,  that  is  to  say, "  24th  May,  1860 ;  debtor's 
name,  M'Nally,  George;  address,  College-ereen,  Dublin;  trade 
jeweller  (meaning  the  plaintiff)  dato,  17th  May,  1860 ;  oourt,  Ex- 
chequer; amount,  107/.  4«.;  costs,  7/.  4<.  lldL;  creditor  Edmond 
Johnston  "  (meanizig  thereby  that  said  judgment  had  been  recoyered 
against  the  plidntiff  and  was  then  an  existing  liability  against  his 
estate  and  effects,  and  that  said  Edmond  Johnston  waa  then  a 
creditor  of  plaintiff  And  plaintiff  said  that  by  reason  of  such 
publication  the  plaintiff's  trade  and  credit  were  ruined,  and  the 
pUuntiff  thereby  became  bankrupt,  to  the  plaintiff's  damage  of 
2000/L  Second  paragraph — ^That  oeing  such  trader  as  aforesaid, 
he,  the  sidd  pluntiff,  was  in  good  credit  in  his  said  trade,  and  at 
the  tinie  of  the  committing  of  the  grieyances,  Ac,  that  diyera 
persons,  and  in  particular  Joseph  Myers  and  Co.,  of  Birmingham, 
rrince  and  Son,  of  Birmingham,  John  Kathan,  of  Dublin,  and  B. 
Boam,  of  London,  were  in  the  habit  of  deliyering  goods  to  him  in 
his  trade  on  credit;  and  that  the  plaintiff,  on  the  24th  May,  1860, 
waa  considered  by  said  persons  as  a  person  who  might  safely  be 
tnasted  with  goods  on  credit,  and  was  in  fact  at  said  time  so  trusted 
by  them.  And  the  plaintiff  was  not,  on  the  said  24th  May,  1860, 
and  at  the  time  of  the  committing,  Ac.,  indebted  to  Edmond  John- 
ston in  the  sum  of  157/.  4«.,  or  at  all,  yet  the  defendant  on  the  24th 
May,  1860,  falsely  and  maliciously  printed  and  published,  and 
caused  to  be  printed  and  published  of  and  oonceming  the  plaintiff 
a  false  and  malicious  libel  in  the  words  following  (setting  out  the 
words  aboye  ffiyen,  with  an  innuendo  that  the  said  plaintiff  was  on 
said  day  a  juqgpnent-debtor  of  the  said  Edmond  Johnston  in  the 
sum  of  167/.  4«.,  and  71.  4c.  lid.  costs);  by  reason  whereof  the 
said  plaintiff  had  been  and  was  greatly  injured  in  his  good  name, 
credit  and  reputetion;  and  divers  persons  who  had  trusted  the 
plaintiff  in  his  trade  with  «)ods  on  credit,  and  In  particular  the 
said  persons  so  named  as  aboye,  ceased  so  to  do,  and  withdrew 
their  credit  firom  theplfuntiff,  to  his  damage  in  the  sum  of  2000/. 
Third  parajerraph. — ^The  plaintiff  being  such  trader,  and  in  such 
credit  as  aforesaid,  that  at  the  time  of  the  committing,  Ac.  diyers 
persons,  and  in  particular  the  said  persons  in  the  last  paragraph 
mentioned,  were  in  the  habit  of  trusting  the  plidnUff  in  his  trade 
with^poodson  credit;  and  the  plaintiff  was,  at  the  time  of  the 
committing,  Ac.  so  trusted  by  them.  And  the  plaintiff  was  not  at 
said  time  indebted  to  one  Emnond  Johnston  in  the  sum  of  167/.  4<., 
or  at  all,  of  which  the  defendant  had  notice;  yet  the  defendant  on 
the  24th  May,  1860,  and  diyera  other  days  and  times  from  thence 
upon  the  commencement  of  the  suit,  falsely  published  and  repre- 
sented in  writing  to  the  sud  persons  so  named  as  aboye,  ana  to 
divers  other  peroons,  that  the  said  Edmond  Johnston  was  a  creditor 
by  judgment  of  the  ^intiff,  and  that  the  said  plaintiff  was  in  fact 
indebt^  to  the  said  Edmond  Johnston  in  the  sum  of  167/.  4«.,  with 
7/.  4«.  llcL  coets,  on  said  day,  the  24th May,  1860,  although  defen- 
dant  had  notice  as  aforesaid  that  said  debt  was  paid,  by  reason 
whereof  the  plaintiff  was  injured  in  his  good  name,  c]:^edit  and 
reputetion;  and  diven persons,  and  in  particular  the  said  persons 
BO  named  as  above,  withdrew  their  credit  from  the  plaintiff,  and 
ceased  to  consider  the  plaintiff  as  a  person  who  might  safely  be 
trusted  with  goods  on  credit^  and  refused  any  longer  to  deal  on 
credit  with  the  plaintifl^  and  the  pliuntiff  theraby  oecame  ruined 
And  bankrupt  to  hia  damaee  of  2000/.  Fourth  paragraph.-— That 
at  the  time  of  the  committing,  Ac.  and  long  before,  plaintiff  was  a 
trader  in  the  city  of  Dublin,  and  in  great  business  as  such  trader, 
ftnd  at  the  time  of  the  publication  thereinafter  complained  of,  the 
pliuntiff  was  not  indebted  in  any  sum  to  Edmona  Johnston,  of 
which  the  defendant  then  had  notice ;  yet  the  defendant,  on  the 
24th  May,  1860,  falsely,  fraudulently,  and  maliciously  made  a  false 
representetion  in  writing  to  diven  traden  and  othera,  and  amongst 
othera  to  K  Boam,  John  Nathan  and  Joseph  Myera  and  Co.,  of  and 
oonceming  the  plaintiff,  in  the  words  and  figures  following,  that  ia 


to  say  (setting  out  the  words  above  nven  and  stating  that  the 
meaning  was  that  the  sud  Edmond  Johnston  was  a  creditor  of  the 
plaintiff)  And  plaintiff  averred  that,  by  reason  of  the  premises 
said  penons,  tradera  and  others,  withdrew  their  credit  from  plain- 
tiff and  he  became  bankrupt,  to  the  plaintiff's  damage  2000/. 
Fifth  paragraph.-— That  at  the  time  df  the  committine,  Ac  and 
long  before,  plaintiff  was  a  trader  in  the  city  of  Dublin,  and  in 

Seat  business  as  such  trader,  and  at  the  time  of  the  publication 
ereinafter  complained  of,  the  plaintiff  was  not  indebted  in  any 
sum  to  Edmond  Johnston,  yet  the  defendant,  on  the  24th  May,  1860, 
fiJsely  and  maliciously  printed  and  published  in  writing  a  false  and 
malicious  libel  of  and  concerning  the  plaintiff,  in  the  words  follow- 
ing, that  is  to  say  (setti^e  out  the  words  above  given,  with  an 
innuendo  that  the  said  J^mond  Johnston  was  a  creditor  of  the 
plaintiff),  whereby  the  plaintiff's  credit  was  ruined,  and  he  became 
Dankrupt,   to  the  plaintiff's  damage  of  2000/. 

The  defendant  pleaded,  fifthly,  fof  a  further  defence  to  aU  said  para- 
graphs, that  the  publication  and  representation  in  writing  by  eisch  of 
saia  paragraphs  complained  of  was  one  and  the  same  identical  matter 
and  thing,  that  is  to  say,  the  publication  in  said  first  paragraph  in 
express  terms  set  forth;  and  said  that,  before  the  said  printing  and 
publishing  by  defendant  the  said  Edmond  Johnston,  in  said  para- 
flpraph  mentioned,  duly  obtained  a  jud^ent  in  the  Court  of 
Exchequer  in  Ireland  against  the  said  plamtiff  for  the  sum  of  167/. 
4<.  for  debt,  besides  7/.  4t.  lid.  for  costo  of  suit;  and  said  judgment 
was  duly  enrolled  and  of  record  in  said  court,  and  duly  registered, 
and  not  annulled  or  satisfied  on  record  at  the  time  of  said  pubUca- 
tion  and  representation  in  writing;  and  said  publication  and 
representation  in  writing  was  a  matter  so  appearing  of  record  and 
registered  as  aforesaid,  and  not  further  or  otherwise,  and  was  made 
b(mdjide  and  without  malice. 

To  this  defence  plaintiff  demurred,  saying  that  so  far  as  It  waa 

S leaded  to  the  first  paragraph  of  the  plidnt  it  did  not  disclose  any 
efence  good  in  substence,  because  it  admitted  the  sense  imputed 
in  and  by  the  said  first  paragraph  to  the  publicati<m  therein  men- 
tioned, but  did  not  justify  the  publication  in  tiie  sense  in  the  said 
first  para0«ph  so  imputed;  and  because  the  publication  of  the 
judgment  m  said  fifth  defence  mentioned  was  not  the  publication 
of  any  public  judicial  proceeding  in  a  court  of  tustice ;  and  because 
the  pnoUcation  of  matter  ffdse  in  lisct  contained  in  a  record  of  a 
court  of  justice  by  a  person  not  a  party  to  the  record,  wheraby  a 
partjr  to  the  record  sustained  damage,  is  not  in  itself  lawful  or 
privileced ;  and  because,  as  it  appeared  by  said  first  paragraph  that 
the  ju^^ent  therein  mentioned  was  paid  prior  to  said  pubkcation, 
and  the  defendant  published  said  jud^ent  as  being  at  the  date  of 
the  said  publication  an  existing  liability  against  the  plaintiff,  any 
privilege  for  the  publication  of  the  record  in  said  defence  mention- 
ed was  token  away  by  the  facto  steted  in  said  first  paragraph. 
And  that  the  said  defence,  so  fur  as  it  was  pleaded  to  the  second 
pan^raph,  did  not  disclose  any  defence  thereto  good  in  substance, 
for  we  reasons  already  steted  with  reference  to  it  as  pleaded  to  the 
fint  paragraph;  and  that  the  said  defence,  so  fur  as  tt  was  pleaded 
to  the  the  third  paragraph,  did  not  disclose  any  defence  thereto 
good  in  substance,  b^use  said  defence  admitted  that  the  defendant 
represented  that  the  plaintiff  was  in  fact  indebted  to  Edmond 
Jonnston  on  the  24th  May  1860,  but  did  not  justify  the  represen- 
tation in  the  sense  charared  in  said  third  paragraph ;  and  because 
the  publication  in  said  mth  defence  mentioned  was  not  the  publi- 
cation of  any  public  judicial  proceeding  in  a  court  of  justice;  and 
because  the  publication  hj  a  person  not  a  party  to  a  record  of 
matter  false  in  fact  conteued  in  a  record  of  a  court  of  justice 
whereby  another,  a  party  to  the  record,  sustains  damage,  wa^  not 
in  itself  lawful  or  priviliged ;  and  because  inasmuch  as  defendant 
had  notice  prior  to  said  publication  that  the  debt  therein  mention- 
ed was  paia,  and  yet  published  said  record,  having  actoal  notice 
that  the  stetemente  in  said  publication  conteined  were  false  in  fact, 
any  privilcee  otherwise  existing  for  such  publication  was  thereby 
loet ;  and  that  said  fifth  defence,  as  pleadea  to  the  fourth  paragraph, 
did  not  disclose  any  defence  thereto  good  in  substance  for  the  rea- 
sons assigned  as  grounds  of  demurrer  to  said  defence  as  pleaded  to 
the  third  paragraph ;  and  that  said  defence,  so  fiff  as  same  was 
pleaded  to  the  fiftn  paragraph,  did  not  disclose  any  defence  thereto 
good  in  substance  for  the  reasons  assigned  as  grounds  of  demurrer 
to  said  defence,  so  fur  as  same  was  pleaded  to  the  first  and  second 
paragraphs. 
S.  Walker  (with  him  Heron,  Q.  C.\  for  the  plaintiff,  in  support 
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of  the  demnrrer.— The  jnatifioUlon  doet  not  answer  the  enture 
charge.  It  admite  the  aenae  imputed  to  the  pablieaftion,  and  doea 
not  justify  In  that  aenae.  The  oham  ia,  thai  the  defendant  pnb- 
lished  in  the  "  Black  last,"  not  merdy  that  a  lodgment  had  been 
recovered  on  the  17th  May,  but  that  that  Juogment  was,  on  the 
84th  May,  the  date  of  the  pbbUcation,  an  odatinji  liability  againal 
the  [^intiff.  It  ia  no  anawer  to  that  to  Bay  "n  judgment  waa  ra- 
oorered  on  the  17th,  iHiich  in  hct  I  hare  •  right  to  pabliah : " 
WhU$  V.  l^rreU,  6  Ir.  0*  L.  Rep.  498;  JUmU  V.  BmuU, 4  M«  A  Gr. 
1090;  (yCotmor,  If^a/Zm,  6  Ir.  C.  L.  Rep.  878.  Snppoee,  howeyer, 
the  plea  aoawered  the  entire  Qhaige»  if  any  immunity  eadata  Ibr  the 
pubucation  of  a  mdgment  of  reowd,  it  moat  beoither  beoanae  it  ia 
the  publicatifm  of  the  judicial  proceedinga  of  •  ooort  of  Joatioe,  or 
becanse  a  record  is  in  ita  own  nature  a  thing  ao  pofaiio  tfalat  a  party 
may  aafely  pabliah  it.  Bat  the  pablioation  of  a  jndcment  is  not 
analogous  to  the  report  of  a  pnbiic  triaL  There  ia  aouiing  to  ahow 
in  this  case  that  the  thing  pobli^ed  is  of  the  character  which  may 
be  published ;  and  the  manner  and  object  of  pabliahiiig  it  are  quite 
different  from  the  manner  and  object  of  pubuahing  the  report  of  a 
trial:  DavitoH  t.  Jhmean,  7  £11.  4r  BL  281 ;  Andrtum  t.  VkMmian, 
8  C.  (ft  Kir.  289;  Boon  ▼.  SUMHoek,  9  G.  B.  88;  Xmou  t.  Xwy,  1 
£11.  Bl  db  EIL  587.  Then,  a  judgment  of  record  ia  not  a  matter  of 
BO  public  a  nature  that  a  party  may  aafely  pi^liah  it^  The  pn1> 
lisher  ought  to  show  that  he  has  some  interest  in  tlie  oontenta  of  it. 
The  fact  of  being  allowed  to  get  a  copy  of  a  document  ia  a  very 
different  thing  from  the  right  to  make  that  doeument  pabHc :  {Jm 
y.  Ctyevy,  1  M.  <k  S.  278;  Jitphmn  v.  J^ekbwm,  7  H.  ^  N.  891.) 
Fleminp  y.  Newion,  1  £L  of  L.  868,  will  be  cited  on  the  other  side, 
but  it  ia  distm^uiBhable.  There  was  no  allegation  of  malice,  or  of 
any  injury  haying  reaulted  from  the  publication  in  that  cascL  Then 
also  the  publication  was  literally  true.  The  statotea  there  giving 
publicity  to  the  record  of  protoeta  were  diflbrent  from  and  stronger 
than  the  statute  1  A  8  Geo.  IV.  a  68,  iHidch  relates  to  the  record  of 
courts  of  justice  in  tiiis  country.  Lastly,  on  the  iiicta  aa  they 
appear  in  this  defence,  the  pablioation  here  waa  an  onikir  cue.  It 
amoonted  not  only  to  n  statement  that  a  judgment  bad  been  reco- 
yered,  but  to  a  statement  that  the  judgment  waa  in  lull  force  on 
the  24th  May,  which  is  tranaUting  tiie  thmg  pubUahed  to  tito 
imury  of  the  plaintiff:  {Lewm  y.  CVotmrI;  8  B.  ^  A.  708;  LemU  y. 
IValtfr,  4  BL  A  A.  606.)  Further,  it  appears  fitom  aome  of  the 
counts  that  at  the  time  of  the  publication  the  defendant  had  actual 
knowledge  that  the  thing  whicn  fan  puUiafaed  waa  untrue,  wliioh 
makes  the  publication  an  unfeir  one, 

W.  Sidney  and  Armstronq,  Seijt.,  for  the  defendant. — ^Tfa«  defen- 
dant had  a  right  to  make  this  publication  as  a  publication  of  a 
record  of  a  iudment.  As  a  principle  every  coiirt  of  justice  is  open, 
and  the  publication  of  even  an  ez  parte  application  for  a  criminal 
information  has  been  held  to  be  justified.  It  is  true,  that  a  regular 
plea  of  justification  must  justify  the  libel  in  the  sense  imputed  to 
it  in  the  innuendo.  [Hatks,  J. — ^Perhaps  the  defence  here  may  be 
upheld  as  a  plea  of  excuse.]  Then,  there  is  no  case  showing  that 
toe  right  to  publish  the  procee^ngs  in  a  court  ofiustice  is  confined 
to  proceedings  openly  had :  {Curry  v.  Welter,  1  B.  A  P.  626 ;  Lewie 
V.  Levy,  1  EU.  BL  ik  EIL  687.)  Flemina  v.  JVewton,  1  H.  of  L.  863, 
is  a  stronff  authority  in  favour  of  the  defendant.  Then,  publicity 
is  required  not  merely  for  the  purpose  of  showing  that  there  is  an 
existing  debt,  but  also  for  the  purpose  of  Rhowing  the  statue  of  the 
party,  which  may  be  very  important.  Under  the  various  Bank- 
rupt Acts,  and  under  the  statute  7  <fc  8  Yict.  e.  90,  there  Is  express 
legislative  authority  for  inspecting  the  various  records  of  the 
courts  upon  payment  of  a  fee.  The  inspection  and  exemplification 
of  the  records  of  the  Queen's  courts  are  the  common  rignt  of  the 
public:  (2nd  Taylor  on  fivid.  s.  1840.)  The  fact  of  knowledge  of 
the  alteration  of  the  position  of  the  parties  does  not  take  away  the 
privilege  of  publishing  an  existing  record.  The  defence  in  this 
case  is  not  to  be  looked  upon  as  a  plea  of  justification  to  the  counts 
in  libel,  but  as  an  explanation  of  uie  circumstances  under  which 
the  publication  took  place.  The  words  here  are  not  de&matory, 
and  no  action  will  lie  on  them,  although  special  damage  is  alleged : 
{Kelly  V.  Partington,  6  B.  A  Ad.  646.)  Nor  is  the  publication  s^d 
to  have  been  of  the  plaintiff  as  a  trader.  The  words  here  do  not 
come  within  any  definition  of  a  libel,  and  the  plaint  itself  is  bad ; 
{ParmiterY.  Coupland,  6  M.  4  W.  106.)  As  to  the  counts  for 
a  false  representation,  the  defence  is  good  as  to  them,  and,  so  far, 
the  objection  made  on  the  ground  of  the  defence  not  justifying  in 


the  aenae  imputed  does  not  M^ply.    They  alio  cited  AJ^SIr. 
li.  B.  896;  Clarke  v.  Ta^,  8  So.  86:  8  Wsis.  Sauad.  244  (6), 
note^. 
Henm,  Q.  a,  in  reply,  dted  <6kiiM  y.  Abist,  7  Seat,  402. 

LmoT,  0.  J. — This  case  comes  befbre  the  court  on  a  demnner 
to  the  filfth  defence.  In  the  course  of  the  argument,  the  defendut 
took  the  course,  which  was  properly  open  to  him,  of  insifding  on 
the  objections  which,  aa  he  considered,  lay  to  the  snmmoits  ud 
plaint,  and  showed  that  it  did  not  state  a  good  cause  of  ictioo. 
The  case  is  one  of  considerable  importance,  and  concerns  the  pob- 
He,  or  at  least  a  large  portion  of  the  public,  as  well  as  the  plaiotiff 
The  nature  of  the  case  and  of  the  defence  can  be  best  known,  ind 
it  is  important  that  they  should  be  correctly  known,  ttom  a  state- 
ment of  the  summons  and  plaint,  and  of  the  defence  that  has  been 
pleaded  to  tt.  In  the  case  there  are  involved  oueetions  of  impor- 
tance, and  the  result  of  all  is,  that  we  are  of  opinion,  first,  tiiat  iU 
plaintiff  has  shown  a  sufficient  cause  of  action ;  and,  secondly,  that 
the  defence  pleaded  does  not  state  a  sufficient  ground  of  either 
justification  or  excuse.  The  acftion  is  brought  by  the  plaintiff  u 
a  trader,  not  only  alleging  that  he  was  a  traaer  of  credit,  bat 
specially  stating  particular  persons  with  whom  it  was  of  importaDce 
that  his  credit  should  be  maintained — ^persons  who  supplied  him 
with  goods  (naming  Uiem)  upon  credit.  Alter  that  general  state- 
ment as  to  his  cremt  generally,  and  aa  to  the  persons  whom  he 
named,  who  were  Induced,  by  this  publication  to  withdraw  from 
him  the  credit  they  had  therefore  gfyen,  it  goes  on  to  state,  that  on 
the  24th  May,  the  defendant  published  of  and  concerning  him  a 
false  and  pernicious  libel,  stating  the  publication  as  of  the  24th 
May,  which  will  be  found  imporauit ;  and  what  is  also  material 
stating  it  to  have  been  made  in  a  document  known  as  the  "Black 
List,**  a  very  significant  term  and  one  fairly  to  be  adverted  to  on 
the  principle  that,  though  this  comes  before  the  court  now  npoo  i 
Qonsideration  of  tiie  pleading,  the  law  is  perfectiv  settled  that,  vith 
respect  to  the  meaning  of  language,  the  court  is  to  exercise  the 
same  judgment  that  individuals  would  do  with  reejpect  to  the 
meaning  of  terms  where  they  are  not  affected  by  an  uinaendo  so 
as  to  change  the  ordinary  meaning.  Well,  having  thus  stated  od 
given  that  denomination  to  the  publication,  he  goes  on  to  sar: 
[His  Lordship  read  the  words  complained  of,  the  innuendo,  and  the 
rest  of  the  first  count]  This  charge  is  repeated  through  fonr  other 
counts,  aa  we  used  to  call  them,  or  paragraphs,  as  is  now  the 
appellation  to  be  given  to  them,  with  dlllerent  circumstances  of 
more  or  less  aggravation.  One  of  those  drcumstances  ia,  that  the 
plaintiff  was,  &  consequence  of  this  publication,  driven  to  bank- 
ruptcy and  to  ruin.  Another  circnmstanoe  of  aggravation  ia  the 
allegation,  that  the  defendant  knew  that  tliis  representation,  thit 
the  plaintiff  was  on  the  24th  May  a  judgment-debtor  of  Johnstons 
was  false.  I  now  come  to  the  aefence  which  is  pleaded  to  tms 
summons  and  plaint,  maldng  this  preliminary  observation,  that  the 
action  ia  brought  by  this  party,  aa  a  trader,  for  the  injury  done  to 
him  in  his  trade.  Another  observation  important  to  make  is,  that 
he  has,  by  the  innuendo,  idleged  the  meaning  in  whidi  these  terms 
were  used  and  applied  by  the  publication,  and  in  which  meaning 
if  the  defendant  has  any  justification  or  excuse,  he  must  fJ^ 
or  excuse  the  terms  he  has  made  use  ct  tJpon  tiiat  principle  « 
law  we  are  all  agreed,  and  as  to  it  we  have,  I  must  say,  ^e  candid 
and  proper  admbsion  of  the  counsel  for  tiie  defendant  ^^  ^  /f\ 
that  the  innuendo  cannot  be  used  to  make  actionable  words  which 
otherwise  would  not  be  so.  That  I  shall  have  to  consider  after- 
wards; but  I  proceed  on  the  defence  which  has  been  pleaded. 
[His  Lordship  read  the  fifth  defence.!  Here,  the  defendant  statw 
as  his  defence,  that  at  the  time  of  publication,  namely,  on  the  24Ui 
May,  there  waa  a  judgment  standing  against  the  plaintiif ;  that  w 
pubUshed  this  jufonent  as  it  stood  on  the  record ;  and  that,  m J* 
stood  on  the  record,  it  waa  not  annulled  or  vacated;  but  he  ooes 
not  deny  the  allegration  in  the  count  that  the  judgment  had  been 
previously  paid  off,  and  therefore  was,  In  substance  sad  reauty, 
annulled ;  whereas  it  is  here  held  out  to  the  public  that,  at  the  data 
of  this  publication,  namely,  on  the  24th  May,  this  V^^^^l 
judgment-debtor  upon  a  judgment  duly  enrolled,  upon  whw 
therefore,  execution  n^ght  have  been  at  any  moment  ismied  agajn» 
this  trader.  He  thus  peases  by  without  traversing  the  aDegauon 
that,  previously  to  tiie  24th  May  the  judgment  had  been,  in  traui, 
annulled  by  payment,  which  operates  as  complete  •^•**°^y°l  ^ 
judgment  as  if  it  liad  been  vacated  on  the  record.    He,  thereiorc, 


1868.] 


LAW    JOURNAL. 


805 


SB 


in  justifying  himself  'm  he  does,  by  arg^niog  that  he  had  a  Hght  te 
publish  this  as  a  part  of  the  record,  and  part  of  the  proceedin|^  in 
a  conrt  of  lostice,  omits  a  Tery  important  matter.    Me  tronld  haye 
been  justified  if  he  liad  pubMahed  the  jndffment  as  it  stood  in 
reality,  as  a  judgment  annulled  and  satisfied ;  but  if^  inatead  of 
that,  if,  instead  of  arailing  himself  of  a  leenl  right,  which  none  of 
ns  mean  to  question,  the  right  of  publishing  a  judment,  a  true 
copy  of  a  judgment,  so  long  as  the  party  does  not  t^d  a  sting  to 
it;  if  he  adds  the  eting,  iSsA  it  is  an  unsatisfied  judgment,  this 
becomes  a&  e^terdse  of  a  le«d  rights  With  an  addition  which  makes 
that  injuri6u8  to  the  plaintiff  in  a  tray  that  it  Would  not  have  been 
if  he  represented  the  truth  of  the  transaction.    Well,  the  Other 
counte  ulege,  and  no  answer  is  given  to  tiie  allegation,  that  the 
party  knew,  and  was  apprised  that  the  jud^ent  was  paid  off.    Tq 
that  he  gives  no  answer.    If  the  representation  was  false,  made  of 
a  trader,  the  party  made  it  at  his  peril,  whether  he  knew  of  the 
falsity  or  not,  and  the  peril  has  been  rcitUsed  in  this  case;  for  the 
alle^tion  tuidenled  Is,  that  the  persons  whom  the  plaintiff  was  in 
the  nabit  of  getting  credit  from  withdrew  that  ci^it,  the  conse- 
quence of  wmch  was,  that  he  was  driven  to  bankruptcy  and  ruln« 
Then  the  question  arose  whether  this  summons  and  plaint  discloses 
a  cause  of  action.    iTie  defendant  states  at  the  outset  that  this  is 
no  libel,  because,  looking  to  the  definition  of  a  libel  given  by 
Parke,  B.,  in  i*anhtfef  v.  Coupland^  6  M.  ^  W.  106,  the  language 
here  used  was  not  defamatory.    "Why,  to  be  sure,  If  the  language 
is  not  defamatory,  and  no  mnuendo  is  added,  the  t>arty  cannot 
sustain  an  action.    But  this  is  not  a  declaration  for  an  ihjury 
arising  from  defamation  of  the  trader's  character,  but  it  is  a  decla- 
ration by  a  trader  for  a  libel  affecting  his  credit,  and  though  that 
is  attempted  to  be  met  by  saying  that  the  alleeation  complained  of 
was  made  "  honajide,  and  without  malice,*'  the  mcts  beinsf  admitted, 
the  party  cannot  avail  himself  of  these  general  words  m  order  to 
screen  himself  from  the  consequence  of  we  act  which  it  is  admitted 
he  has  done.    But  suppose  the  publication  not  to  be  a  libel  In  the 
strict  sense  of  the  word,  still,  under  the  C.  L.  P.  A.,  a  party  Is 
allowed  to  add  to  his  declaration  an  action  on  the  ease  for  a  &lse 
representation  of  him  as  a  trader  in  respect  of  Ms  trade,  from 
which  representation  an  ii^'ury  has  resulted,  and  I  apprehend  there 
can  be  no  doubt  that  an  action  on  the  case  will  lie  for  a  false 
representation  mode  respecting  a  trader  and  his  circumstances, 
when  it  produces  an  actual  injury,  if  the  injury  ts  admitted.     It  is 
a  deannum  dum  injuria,  and  therefore,  even  admitting  the  objection 
that  this  is  not  smctly  speaking  a  libel,  that  it  is  not  stated  with 
all  the  strictness  that  would  become  the  statement  ot  a  libel,  the 
publication  is,  at  all  events,  a  representation,  stating  of  a  man  in 
ids  trade  a  circumstance  which  has,  upon  the  admission  on  the  face 
of  the  pleading,  brought  ruin  and  baiiKruptcy  upon  him.    It  cannot 
be  doubted  that  that  u  a  cause  of  action,  though  the  case  should 
fail  on  technical  grounds  as  a  charge  of  UbeL    It  is  areued  On  the 
authority  of  a  case  from  Scotland  which  came  before  we  House  of 
Lodrs,  thai  Uua  p«blioatioii  is  justified.  The  Seotch  ease  oame  before 
the  court  upon  an  application  for  an  injunction.   The  application  was 
made  in  Scotland  under  a  jurisdiction  which  belongs  to  the  courts 
of  that  country,  to  enjoin  a  party  from  the  publication  of  a  matter 
which  the  court  deems  libellous.    The  judgment  in  Scotland  was 
to  prevent  the  publication  of  the  matter  which  the  party  justified 
himself  in  publishing,  because  it  was  published  under  the  authority 
of  an  Act  of  Pariiament,  by  which  a  record  was  made  of  persons 
in  trade  who  suffiered  their  bills  to  be  protested,  and  there  was 
authority  given  by  the  Act  for  the  benefit  of  the  liege  people  to 
publish  the  list  of  the  merchants  or.  oUier  persons  who  tiius  strf- 
lered  bills  to  be  protested.    There  was  a  publication  accordingly 
as  against  the  plaintiff,  as  having  let  his  Dili  be  protested.    'Hie 
justmcation  so  pleaded  was  held  msoffiolent.    There  was  an  appeal 
to  the  House  of  Lords,  and  the  decision  of  the  Scotch  court  was  l£ere 
overruled,  on  the  ground  that  this  was  a  publication  justified  by 
law  and  idlowed  by  statute,  and  accordingly  that  case  was  attemp- 
ted to  be  pressed  into  service  here,  because  it  is  by  law  idlowed  to 
a  party  to  s^  to  the  record  and  g^t  a  copy  of  it,  and  it  was  said, 
I  think  trmy  and  properly,  that  he  had  a  (right  to  publish  the 
record  of  tliat  ju^gpieiil ;  and  if  he  had  pobUahed  it  as  it  stood  on 
the  record  simply,  it  would  have  brought  him  within  the  protection 
of  the  Scotch  case,  because  then  he  would  have  published  it  as  it 
really  existed ;  but  forgetUng  altogether  that,  he  thought  he  might 
have  published  it  as  it  appeared  to  eidst  on  the  reoor^  and  adoed 


to  it  that  which  did  not  appear  on  the  record,  and  gave  it  a  ating, 
which  deprived  the  party  who  had  paid  off  the  judgment  of  the 
benefit  of  his  payment^  the  effect  of  which  was  to  annul  the  judg- 
ment, and  not  to  leave  it,  as  it  was  published  to  be,  an  existing 
liability.    The  proceeding  in  Scotland  of  the  protest  being  pub- 
lished was  the  publication  of  a  truth,  for  the  party  had  sufiferea  his 
bill  to  be  protested,  and  I  may  obswve,  even  to  allow  that 
publication  an  ezsress  Act  of  Paraament  was  required ;  and  the 
party  could  only  have  the  proteetion  of  that  Act  <u  Parliament  by 
publishing  according  to  the  Act,  that  is»  acccR-ding  to  the  truth  of 
the  transaction  that  there  was  a  protested  bill  at  the  date  of  the 
publication.    But  here  it  is  published  that  on  the  daiy  of  publioation 
there  was  a  judsment  unannulled,  with  an  existing  liability  upon 
it^  and  though  there  might  have  been  a  right  to  puolish  ibe  judg- 
ment as  it  stood,  there  was  no  rif^t  to  add  to  it  the  sting  whick 
g^ve  it  all  its  pernicious  oonseauenoe,  namely^  that  it  was  a  sub- 
sisting judffment,  when  in  truth,  so  fikr  from  that,  it  was  ns  mudi 
an  annuiied  jndmsnt  as  thoiuph  it  had  been  vacated  and  satisfied 
on  record ;  for  the  Aot  of  Poruameat  which  allows  a  party  to  plead 
payment  of  a  judgment  as  a  noatter  in  patB^  makes  that  payment 
as  full  a  satiauction  as  a  satis£nctum  on  the  reoord.    The  defendant 
therefore,  published  what  was  not  the  truth,  in  the  exerdse  of  a 
legal  right^  and  added  to  it  the  sting,  which  made  it  pernicious,  and 
therefore  ill^al,  and  it  is  an  admitted  fact  that  by  reason  of  tiiat 
publication  the  party  was  driven  to  bankruptcy  and  ndn.    I  should 
be  sorry  that  there  eould  be  a  doubt  that  such  conduct  was  the 
foundation  of  an  action.    I  do  not  know  how  trade  could  be  carried 
on,  if  traders  were  not  protected  against  such  a  proceeding  as  this ; 
and  it  imports  the  pubUc,  and  becomes  ns,  to  look  into  the  case 
anxiously,  and  if  we^d  ground  to  condenm  such  a  proceeding  as 
this,  to  do  so ;  and  it  is  high  time  the  public  shoula  cease  to  be 
infesAd  by  such  a  naisanoe.    Every  trader  in  the  community 
should  be  protected  against  a  proceeding,  which  is,  in  laot,  an 
invitation  to  all  his  creditors  to  issue  a  oonunission  of  banknmtoy, 
in  order  to  preyent  his  substance  beinig  swept  away,  as  it  would  be 
if  the  judgment  was  such  ^  it  was  represented,  tluit  is,  an  existing 
liability.    The  case  in  Scotland,  therefore^  was  very  different  from 
the  present  one.    The  par^  there  acted  under  an  Act  of  Parlia- 
ment, and  what  he  did  oe  did  btmaJUkt  and  according  to  the  truth 
of  the  tranaactioB.    The  very  contrary  has  been  the  case  here. 
These  are  the  grounds  which  occur  to  me  in  this  case  for  coming 
to  the  decision  that  in  this  matter,  whether  we  lo<^  at  it  as  a  libel, 
or  as  an  action  on  the  case  for  a  false  representation  affecting  a 
trader  in  his  credit,  and  producing  the  consequence  here  alleged, 
there  is  a  foundation  for  an  aotion  for  damages  in  one  light  or  o£er, 
and  that  therefore  the  justification  attempted  fails,  for  it  passes  by 
and  omits  the  sting  of  the  offence,  whether  we  lo<^  on  the  action 
as  one  for  libel,  or  as  an  action  on  the  case.    In  every  view  of  the 
case^  therefore,  we  cannot  hesitate  in  holding  that  there  is  here  a 
cause  of  action.    Our  judgment  therefore  must  be  for  the  plaintiff, 
allowing  the  demurrer. 

(yBazKR,  J.— I  also  am  of  opinion  that  the  demurrer  dionld  be 
aUowed.  The  Lord  Chief  Justice  has  gone  into  the  case  so  ftiUy 
that  it  is  not  necessary  for  me  to  go  over  the  facts  seain.  Tluree 
of  the  eounte  in  the  summons  and  plaint  are  fimned  m  Hbel,  and 
two  in  the  shape  of  an  action  on  the  case  for  a  fi^be  representa- 
tion. It  was  admitted  by  Mr.  Sidney  that  so  far  as  the  counto 
were  maintaiBable  as  counts  in  libel,  and  so  far  as  the  defence 
pleaded  to  them  was  pleaded  as  a  justification  of  the  Ubel,  it  cannot 
oe  sustained,  as  it  does  not  justify  it  in  the  sense  imputed  in  the 
summons  and  plaint.  The  three  counts  state  that  the  meaning  of 
the  publication  wasi,  and  the  publication  fuUy  bears  it  out,  oiat 
judgment  wns  then  an  existing  fiability  against  the  plaintiff,  and 
that  Johnston  was  then  a  cremtor  of  ms.  This  is  not  justified  in 
the  sense  so  imputed,  and  the  detfenoe,  tiierefore,  foys.  But  it  was 
sought  to  be  said  that  it  was  a  plea  of  excuse,  which  is  good ;  and 
it  was  also  contended  by  Seijt.  Armstrong,  he  having  a  right  to 
fall  back  on  the  summons  and  plaint,  that  the  oounte  are  not  main- 
tainable as  counts  in  libd.  I  was  rather  startled  at  being  told  that 
such  a  pabEoation  as  we  have  here  was  not  a  libeL  We  were 
referred  to  the  cose  of  Frntmier'  t.  Ooupiand,  6  M.  ife  W.  105,  where 
Parke,  Bi  says  that "  a  publication  without  justification  or  lawful 
excuse,  wfaidi  is  calculated  to  injure  the  r^utation  of  another,  by 
exposing  him  to  hatred,  contempt,  or  ridicule,  is  a  libel; ''  and  it 
was  oontonded  that  it  was  thereby  stated  that  such  publications. 
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and  BQch  only,  were  libelloiifl.    But  that  is  not  so ;  Psrke,  R  merely 
decides  that  the  pnblication  before  the  court  was  a  libel,  because  it 
tended  to  impute  dishonest  conduct  to  the  plaintifF;  bat  he  never 
laid  it  down  that  nothing  save  what  impated  dishonest  conduct  waa 
a  libeL    There  is  a  very  proper  definitaon  of  a  libel  given  in  Addi- 
son on  Wrongs,  p.  678»  wnere,  enumerating  the  publications  which 
are  libellous,  the  writer  says  that  publications  "  which  are  injurious 
to  the  private  character  or  credit  of  another  are  libellous."    Now, 
here  is  a  publication  of  a  man  engaged  in  trade,  and  it  represents 
that  he  was  indebted  in  a  considerable  sum  by  judgment,  and  when 
the  statement  of  that  is  followed  in  the  summons  and  plaint  by  the 
statement  that  the  plaintiff  in  consequence  of  that,  suffered  special 
damage,  the  persons  who  dealt  with  nim  refusing  to  g^ve  him  any 
further  credit,  am  I  to  be  told  that  the  publication  is  not  libellous  ? 
It  is  enough  to  state  the  general  definition  of  the  law  of  libel,  and 
to  state  the  present  nleamng,  to  show  that  this  publication  is  a 
Ubel,  and  is  actionable.    Then,  am  I  to  be  told  that  we  are  to  dis- 
regard the  innuendo  where  the'defendant  sets  up  a  plea  of  excuse 
where  a  positive  meaning  is  put  in  and  admittea ;  am  I  to  be  told 
that  we  are  to  disreg^ard  that?    It  is  enough  to  state  the  ground 
on  which  the  privilege  is  contended  for,  namely,  the  right  to  publish 
proceedings  in  a  court  of  justice.    But  it  is  necessary  that  this 
publication  should  be  true,  not  only  true  in  fact)  but  that  it  should 
not  be  nven  in  such  a  way  as  to  convey  a  meaning  contrary  to 
the  truSi.    Because  a  man  is  justified  upon  grounds  which  I  do 
not  Question,  in  publishing  a  record  of  all  tne  judgment,  is  he 
justined  in  publishing  it  in  such  a  manner  as  to  convey  that  not 
merely  judgment,  but  execution  also,  was  obt^edf     Many  a 
trader  may  resist  a  claim  because  he  thinks  it  ill-founded,  and  the 
daim  is  paid  the  moment  the  action  is  decided    In  this  case  judg- 
ment was  obtained  on  the  19th  May,  and  the  amount  was  pi^  on 
the  19th.    Are  we  to  be  told  that  the  fiu^  of  the  payment  was  to 
be  withheld,  when  the  judgment,  which  is  so  much  imiBcted  by  that 
payment,  is  published  ?    It  ia  an  important  circumstance  that  the 
publication  was  on  the  24th  May,  1860,  a  week  after  the  judgment, 
and  the  charge  is,  that  the  publication  was  so  framed  as  to  convey 
a  meaning  tlmt  the  debt  was  then  due.    Unless  It  could  be  conten- 
ded that  the  privilege  of  publishing  truth  extended  to  privilege  to 
Eublish  untruth ;  I  do  not  see  how  the  privilege  can  oe  clauned 
ere.    I  therefore  think  we  do  not  in  this  case  trench  upon  the 
decision  of  the  House  of  Lords  in  FUming  v.  Newion.    It  may  be  per- 
fectiy  right  that  the  publication  in  Scotumd  was  justifiable,  buttiiat 
does  not  extend  to  a  publication  so  made  aa  to  convey  a  false 
representation  injurious  to  a  party.    But  we  are  told  also  that 
two  of  the  counts  are  unsustainable,  because  they  are  not  counts 
for  libel,  but  counts  for  a  false  representation.    It  comes  round 
to  the  same  thing.    There  is  here  an  innuendo,  or  what  in  a  libel 
would  be  called  an  innuenda    Well,  I  do  not  conceive  why, 
because  it  does  not  bear  the  technical  name  of  an  innuendo,  when 
the  action  is  for  a  false  representation,  we  are  to  throw  it  aside. 
What  becomes,  then,  of  the  privilege?     As  I  said  before,  the 
defence  seeks  to  extend  the  privilege  of  publishing  truly  what  is 
untrue,  or  publishing  in  such  a  manner  as  to  convey  an  unpntation 
wholly  false.    Well,  we  are  told  now,  supposing  a  proceeding 
carried  on  for  several  days,  and  a  party  publu^es  every  morning 
a  true  account  of  what  took  place  the  aay  before,  and  it  is  said  the 
character  of  a  party  may  be  greatiy  injured,  and  yet  will  it  ba 
contended  that  the  publisher  of  the  newspaper  is  Uable  f    I  say 
not,  because  at  the  time  the  publication  was  made  the  publication 
was  true,  and  the  publisher  gave  truly  all  that  took  place.    But  I 
think,  if,  on  the  otner  hand,  a  man  should  daily  teu  all  the  pro- 
ceedings that  existe(^  and  tiien  give  an  unfair  publication  of  them, 
the  plea  of  privilege  would  be  gone.    Well,  we  were  referred  then 
to  a  proposition  which,  I  thmk,  could  not  be  maintained,  that 
except  words  are  de&matory  in  themselves,  tiieir  publication  is  not 
actionable,  although  it  is  followed  by  special  damage.    Well,  if 
" defamatory"  incmdee  the  case  which  I  have  put  above,  I  do  not 
quarrel  with  the  proposition;  but  if  it  is  attempted  to  confine  its 
meaning  to  the  cases  of  charges  of  dishonesty,  and  matters  of  that 
description,  I  think  there  is  no  foundation  for  it.  and  the  case  in  6 
B.  4f  Ad.  authorises  no  such  proposition,  because  the  words  there 
were  not  defamatory  at  all,  and  there  was  no  innuendo,  and  the 
court  held  that  the  words  themselves  being  neither  defamatory  nor 
injurious,  those  words  unaccompanied  by  an  innuendo  were  not 
actionable,  though  the  words  were  followed  by  special  damage. 


On  these  grounds  I  ooncnr  with  the  judgment  of  my  Lord 
Justice.  On  looking  to  the  counts  of  the  summons  and  plaint,  I 
think  something  might  be  sidd  on  the  fifth  coonlL  Of  course,  it 
will  be  for  the  plaintiff  to  say,  if  he  sucoeeds^  how  te  he  will  tsks 
damages  on  thatb 

■ 

Hatxs,  J. — ^I  am  unwilUng  to  go  over  the  ground  trodden  by  the 
Chief  Justice  and  my  brother  O'Brien.  I  fA  I  have  littie  to  say, 
except  to  express  my  concurrence  with  theoL  The  declaration 
consists  of  two  sets  of  counts.  Two  of  them  are  for  a  fiUse  repre- 
sentation. That  part  of  th^  declaration  shows  a  good  cause  of 
action  there  is  no  question.  The  other  set  of  counts  are  in  lib^ 
Seijt.  Armstrong  says,  that  the  publication  complained  of  in  them 
does  not  amount  to  a  Ubel ;  but,  looking  at  the  whole  law,  I  have 
arrived  at  the  conclusion  that  these  are  good  counts  in  libel, 
understanding  by  Ubel  the  pubUcation  of  defamatory  matter  without 
justification  or  excuse ;  ana  I  take  ii  that  this  is  a  pubUcation  of  such 
matter,  without  justiJfication  or  excuse,  and  the  enunciaUon  of  those 
two  words  leads  me  to  consider  the  defence  which  has  been  set  ur 
Plrst,  then,  is  it  a  plea  of  justification  7  I  think  not ;  and  the  plain  read- 
ing of  it  wiU  convince  any  one  of  that  To  the  two  counts  for  a 
f£e  representation,  the  answer  set  up  is  a  plea  of  justification,  that 
there  was  a  judgment  agunst  the  plaintiff  on  the  17th  May,  and 
that  it  remamea  on  record.  I  cannot  see  how  that  juattma  the 
pubUcation  oompUdned  of;  and  I  do  not  see  either,  how  it  appUes 
to  the  counts  in  libeL  WeU,  is  it  a  plea  in  excuse  ?  In  form  it  is 
that;  and  I  take  it,  that  the  pleader  Intended  that  thia  should  mat 
be  a  plea  In  justification,  but  In  excuse.  Kow,  a  great  deal  of 
argument  has  been  expended  to  show  that  every  subject  has  a  right 
to  pubUsh  records  of  courts  of  justice.  In  the  abstract^  I  agree  to 
that ;  and  even  without  the  authority  of  the  case  in  Sootbnd,  I 
would  agree  to  it  But,  like  every  privUece  a  subject  has,  he 
av^Is  himself  of  it  at  his  peril,  and  he  must  be  cautious  thaft  when 
he  is  uffing  it  he  does  ndt  misuse  it.  as  he  must  bear  In  mind  the 
axiom,  tie  utere  Afo  nf  alitttmm  non  ItgdoB,  and  when  he  is  pub- 
lishing records  he  must  take  care  he  does  not  do  it  without  justifi- 
cation or  excuse,  to  the  detriment  of  another.  I  think  that  has 
been  done  in  this  case,  for  this  party  has  not  only  published  the 
proceeding,  but  has  published  it  wiui  a  sting  or  tack  added  to  it^ 
It  might  not  have  been  actionable  to  say  th2t  one  party  recovered 
a  judgment  against  another ;  but  as  he  goes  on  to  say  that  the 
reu^on  of  debtor  and  creditor  stiU  exi^  and  thus  injures  the 
character  of  the  party  who  was  defendant  in  that  action,  be  must 
be  responuble;  and  it  is  neither  justification  nor  excuse  to  tdl  us 
that  there  is  a  record  existing  unvacated  and  unannulled,  which 
nobody  means  to  deny.  Upon  principles,  therefore,  aa  old  as  the 
old  law,  we  may,  I  think,  safely  come  to  the  conclusion  that  the 
plea  cannot  be  sustained,  and  that  the  demurrer  to  it  must  be 
aUowed. 

Demurrer  aUowed. 


GENERAL    CORRESPONDENCE. 

To  THS  Editom  or  thk  Law  Jouknal* 

Prosoott,  6  Oct,  1863. 

GiNTLiVKM, — ^Ib  a  oonyiotion  valid  which  is  made  by  a  Jos' 
tioe  of  the  Peace  under  a  mnnioipal  by-law,  which  ia  aflwr 
wards  (that  i«,  after  the  making  of  the  oonviotion)  quashed 
for  iUegaUtj  T 

Youra  tmly. 

L.  a 


[By-lawi  which  are  regularly  passed,  and  yalid  on  the  hee 
of  them,  have  the  force  of  statute  law.  Convictions  had  under 
them  while  in  force  endure  notwithstanding  their  repeal — 
EM.L.J.] 
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COMMON  LAW. 


Q.B. 


Hawkhts  and  otheba  y.  Williamb  and  otbbbb* 

Leasehold  property  wm  beqneaihed  to  three  persons,  who  were 
also  appointed  exeootors  of  the  will,  upon  certain  tnuts.  One 
only  of  the 'executors  proTsd  the  wUL  Six  years  afterwards  he 
conveyed  the  whole  property,  professing  to  do  so  as  executor. 

Meld,  that  lapse  of  time  from  the  probate  of  the  will  was  no  evi- 
dence of  assent  to  the  legacy,  and  that  therefore  the  whole  property 
passed. 


KXYILLB  AJXD  AMOTHXB  Y.  ExLLT. 


C.P. 

JBeward/or  diaewery  and  appreheiuian  of  feUm&^AeUon  for^Dufy 

of  Poiice  Om«to&k 

"Wliere  a  police  constable  apprehended  a  person  on  suspicion  of 
haTing  robbed  his  master,  and,  before  information  of  sucn  appre- 
hension had  been  given  to  the  master,  he  offered  a  reward.  The 
police  constable  was  held  to  be  entitled  to  sue  for  the  reward,  he 
having  in  due  performance  of  Ms  duty  communicated  the  drcum- 
stamces  of  the  apprehension  to  his  superintendent,  who  stated  the 
fs«t  to  the  defendantb 

To  a  declaration  claiming  a  reward  under  a  public  advertisement 
for  having  given  information  which  led  to  the  recovery  of  the  d^en- 
dant's  proper^,  and  the  apprehension  and  conviction  of  the  thief  (a 
boy  in  the  deiendanf  s  employ),  the  defendant  pleaded  that  before 
the  publication  of  the  advertisement  the  plalnlift  apprehended 
the  thief,  aud  kept  him  in  custody  until  after  the  publication  of 
the  advertisement,  although  they  knew  that  he  had  absconded 
from  the  service  of  the  demndant  with  the  property  in  question, 
and  contrary  to  their  dobr  thev  nwlected  to  ii^rm  the  defendant 
of  such  apprehension.  Ilie  plaintiffs  replied  that  at  the  time  of 
the  apprehension  of  the  bov  they  were  policemen,  and  that  thev 
apprehended  the  boy,  and,  in  pursuanee  of  their  duty  as  such 
policemen,  informed  the  Chief  Superintendent  for  the  district  of 
the  apprehennon  and  of  idl  the  circumstances  which  had  come  to 
their  knowledge  oonceminff  the  theft  within  a  reasonable  time,  and 
that  in  consequence  thereof  and  at  their  request  the  superintendent 
informed  the  defendant,  and  that  such  information  could  not  rea^ 
sonably  have  been  given  before  the  publication  of  the  advertisemenl 

Sidd  on  demurrer,  that  the  replication  was  a  good  answer  to  the 
plea. 


£x  PABTB  LXB. 


B.  C. 

Attorney — Sn/oreinff  wnderiaJang — Summary  jtnrUdiethn  of  Cow^ 
'^Brtaeh  of  fa^HC-^Rvh  topaiy  fnonty, 

L.,  an  attorney,  who  had  issued  a  Mw  so.  upon  which  a  defendant 
in  an  action  was  arrested,  arranged  with  the  attorney  for  the 
defendant  that  he  should  be  discharged  from  custodyon  paying  £60 
down,  and  giving  his  note  for  £60  at  six  months.  The  former  sum 
was  paid,  and  Z.  gave  the  attorney  of  the  defendant  an  order  for 
his  mscharge,  on  condition  agreed  to,  that  it  should  not  be  lods^ed 
till  the  defendant's  note  was  obtained.  The  defendant  refused  to 
give  his  note.  The  defendant's  attorney  then  said  that  he  would 
obtain  his  client's  discharge  by  a  judge's  order,  on  conditions  in 
accordance  with  the  agreement.  Z.,  upon  faith  in  this,  left  the 
order  for  discharge  in  Uie  hands  of  the  defendant's  attomev,  and 
upon  subsequently  receiviof^  a  summons  to  show  cause  why  the 
judge's  order  should  not  be  drawn  up,  gave  his  consent  The 
defendant's  attorney  improperly  lodged  the  order  for  his  client's 
discharge,  left  with  him  as  above  mentioned,  without  obtaining  the 
judge's  order. 

Hdd,  upon  an  application  by  L.  for  a  rule  against  the  defendant's 
attorney  to  pay  over  money  according  to  terms  of  the  order  to 
which  L,  had  consented,  that  those  terms  were  made  by  blm  for 
the  benefit  of  his  client,  and  that  the  application  was  without 
precedent,  and  must  be  refused. 


C.P. 

FxDDBB  Y.  The  Mayor,  AiDBBimr,  and  Bdboxssbs  of 

BOBOUGH  OfPbESTOX. 

CorpwraHon  aetUiff  in  more  than  one  capacity — Banking  aoeoumie-^ 

SeUff, 

A  municipal  corporation,  in  addition  to  its  ordinary  capacity, 
acted  as  mansgers  of  baths  and  wash-houses,  and  likewise  as  the 
local  board  of  health.  They  had  a  banking  account  with  the 
plaintiffs,  and  had  three  separate  accounts.  On  the  bank  suspend- 
ing payment,  a  sum  of  money  was  due  to  the  corporation  from  the 
bank,  on  the  local  board  of  health  accounts.  The  plaintiff  sued  the 
defendants  for  the  amount  due  to  the  bank,  whereupon  the  defend- 
ants set  off  the  amount  due  from  the  bank  on  the  other  account. 

Htld,  that  the  defendants  might  set  off  this  claim  one  aeainst  the 
other,  as  the  plaintiff  and  the  defendants  were  debtors  and  creditors 
on  the  separate  accounts  in  the  same  rights. 


Evans  y.  Bobins. 


EX 

Vendor  andpurcha$er — MtedeecripHon—Oroundterd — Proviewnfor 
con^fkeneaHon  or  arbtinUion — Jietum  of  depoett. 

On  a  sale  of  a  "  freehold  ground  rent,"  "  arising  out  of  and 
secured  upon  certain  houses,  with  a  risht  to  the  reversion,"  which 
turned  out  to  be  an  annual  sum,  payabie  bv  the  lessee  in  respect  of 
the  user  and  enjoyment  of  a  garden  unaer  the  covenant  of  the 
owner. 

Mdd,  that  the  purchaser  was  entitled  to  a  return  of  his  deposit, 
and  held,  also,  that  the  usual  provision  that  in  case  of  dispute  as 
to  the  amount  of  coihpensation  it  should  be  settled  by  arbitration, 
did  not  apphr,  the  vendor  not  having  resorted  to  it,  but  insisted  on 
the  full  performance  of  Uie  contract,  and  the  negotiations  having 
thereupon  come  to  an  end. 


GuEsswsLL  Y.  Hedges. 


EX 

Tmant  in  eommon^^Jiiyht  of  a»  againU  eo4enant — Deetrvdion  of 

property — Pleading. 

One  tenant  in  common  sued  in  trespass  by  another,  for  destroy- 
ing the  property,  may  plead  that  except  in  respect  of  a  certain 
undivided  share  or  shares,  he,  and  not  the  plaintiff,  is  entitled  or 
interested,  and  as  to  suc^  share  or  shares  payment  into  court. 


OHANCERT. 


L.  J.  Ldoas  y.  Wiluamb. 

Admi'mKtration—-Exiecutor^-'Priority. 

An  executor,  who  makes  himself  liable  for  debts  of  the  testator 
has  no  priority  in  respect  of  such  debts,  over  the  other  creditors  of 
the  testator,  but  stanos  in  the  same  position  as  the  creditors  for 
whose  debt  he  has  made  himself  liable. 


M.  R»      In  RE  THE  Mrr&B  Assiteanob  Company  Ex  paste  Etee. 

Windtng-up-^Contnbutory — IdabUiiy  of  former  holder  of  tharee — 

Trantfer  to  nominee  of  diredore  to  etop  injury  by  dieea^Jied  ehare- 

holdere. 

Where  the  directors  of  a  company,  fearing  an  exposure  of  its 
affairs,  entered  into  a  compromise  with  a  disatisfied  shareholder, 
who  had  presented  a  petition  to  obtain  the  usual  winding-up  order, 
in  pursuance  of  which  compromise,  the  shares  of  the  petitioner  were 
transfinrred  to  one  of  the  directors,  a  sum  of  money  paid  by  them  to 
the  petitioner,  and  the  petition  withdrawn. 

i/a^  that  the  transfer  of  his  shares,  made  under  such  circum- 
stances, did  not  release  the  petitioner  from  bis  liability  in  respect 
of  them,  and  that  in  tiie  subsequent  winding-up  of  the  company,  he 
was  properly  placed  on  the  list  of  contribntories. 

The  transfer  in  question,  had  not  been  with  all  the  formalities 
required  by  the  deed  of  settiement  of  the  company ;  but  the  court 
considered,  tiiat  even  if  these  formalities  had  all  been  observed  the 
transferor  would  not  haye  been  released  from  liability. 
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M.  R. 


Basnstt  y.  TvawKLL. 


Will — Cofutruetion — €Hft  to  a  cUm  of  children  leffiHmaU  or  UgiHmaU. 

A  bequest  of  property,  on  theliAppeiiiiiff  of  certain  eyents,  eattally 
between  the-  cnildren  "  legitimate  or  iuegitlmate"  of  A.  A  had 
five  illegitimate  children,  all  of  whom  were  alive  at  the  date  of  the 
will.    A  afterwards  married  and  bad  nine  legitimate  ohildren. 

Held^  that  both  classes  of  children  took  under  the  becjuest,  the 
illegitimate  children  who  were  living  at  the  date  of  the  will,  being 
considered  as  ti^  object  designated  to  take  onder  the  gift  to  the 
class  of  "  ill^tlmate  children. 

The  onion  in  one  gift  to  a  dasa  of  children,  of  lentimate  and 
illegitimate  cMidren,  does  not  invalidate  the  gift,  althooffh  the 
members  of  each  olaaa  of  children  have  to  be  determinea  npon 
different  principles. 


V.C.R. 


WiLKivsoir  y.  Dtsox. 


Wm — ComMtruetUm-'^CcndiHon  not  to  inter fert, 

A  testator  by  his  will,  gives  a  legacy  to  his  son  W.  M.  W.,  upon 
condition  that  ne  does  not  interfere  or  intermeddle  in  the  manase- 
ment  of  the  estate,  either  individaally  or  as  solicitor,  and  he  also 
declares  with  regard  to  another  son  6.  B.  W.,  who  is  abroad,  that 
he  shall  personally  receive  his  share,  not  by  attorney,  or  if  not 
personally,  by  certain  means  pointed  oat.  w .  M.  W.  is  the  general 
attorney  nn<ier  a  power  for  G.  B.  W.  in  this  country,  and  after 
yarions  eommunicationa  a  bill  is  filed  to  administer  the  testators 
estates,  Q.  B.  W.  being  plaintiff,  and  W.  M.  W.  one  of  the  defend- 
ants, but  there  is  no  actual  proof  that  W.  M.  W.  authorised  the 
suit,  the  question  on  his  examination  not  being  directly  put  to  him, 
but  be  admitting  that  the  siiit  arose  in  oonsequeaoe  0/  Uie  eommimi- 
cations. 

Held,  that  there  was  no  proof  of  a  breadi  of  tfaa  condition,  and 
therefore,  that  W.  M.  W.  was  entitled  to  the  Isgaey. 

Set-tble,  the  onus  of  proving  a  breach  lies  on  the  party  alleging 
it,  and  the  other  side  cannot  be  called  on  to  prove  a  general  nega- 
tive. A  case  of  suspicion  is  not  sufficient;  there  must  be  actual 
proof  of  the  breach. 

V.  C.  R.  CuKUiio  y.  Avsmr. 

Specijie  per^ormanee~~IJe7Uiii^Way — Compefuaiim — Cem^s— JBbi- 
dence  m  chamber » — Objtdioni  abandoned  and  again  raited. 

Possession  by  a  purchaser,  given  or  permitted  by  a  vendor, 
without  receipt  of  rents  and  profits  by  the  purchaser,  does  not 
render  the  purchaser  liable  to  pay  the  pi2^chase  money  into  court; 
but  he  will  oe  ordered  to  eive  up  possession  or  to  pay  the  purchase 
money.  If  the  common  deoree  of  specific  performance  an4  for 
an  inquiry  for  title  be  made,  the  purchaser  may  raise  objections 
which  lie  abandoned  before  the  suit,  and  the  court  will  not  add  any 
inquiry  on  the  subject  to  the  decree  or  direct  the  chief  clerk  to 
state  special  circumstances.  On  further  consideration,  the  court 
will  not,  on  the  question  of  costs  or  interest,  look  at  any  evidence 
but  that  in  the  cause,  and  not  at  the  proceedings  and  evidence  in 
Chambers  on  an  interlocutory  motion. 

A  clause  in  an  agreement  for  purchase,  that  the  purchaser  is  not 
to  require  any  further  proof  of  identity  than  given  by  the  title 
deeds  exempts  the  vendor  from  producing  further  evidence,  but  he 
cannot  force  the  title  on  the  purchaser,  unless  the  evidence  is 
complete. 

On  the  sale  of  a  house  or  stables  inAnctUde  eae,  tiie  yendor  is 
not  bound  to  show  a  title  to  the  roadway. 

M.  R.  Davis  y.  Axon.. 

milr^CimMr%tdUm--'Chndi^on  preeedeni—BiU  hy  permm  kamng  a 

emUingeiU  imtere&L 
^  A  devise  in  trust  for  A.  (in  case  he  should  marry  the  testator's 
niece  Esther)  for  life,  subject  to  the  proviso  aft«r  mentioned,  and 
after  his  decease  in  trust  for  the  eldest  son  of  A,  who  should  be 
living  at  his  death,  and  have  attained  twenty-one,  or  who  should 
live  to  attain  twenty-one,  in  fee.  Proviso  that  in  case  A  should 
not  marry  Esther,  the  beonest  to  him  should  not  take  effBct,  but 
that  such  share  should  fall  into  the  residue. 

A,  in  the  testator's  lifetime  and  with  his  assent,  married  Isa- 
bella, who  was  still  aUve,  by  whom  he  had  a  son,  the  plaintiff  in 
this  suit,  Esther  was  also  still  alive  and  unmarried.  The  present 
suit  was  instituted  to  ascertain  and  secure  the  phdntiff 's  interest. 


Held,  that  the  marriMpe  of  A.  with  Esther  wss  a  condition  prece- 
dent to  the  vesting  of  the  bequest,  and  that  the  aaeent  of  the 
testator  to  A.'s  marrying  a  lady  other  than  Esther  did  not  remove 
it 

Held  also,  that  the  plaintiff's  interest  was  a  contingent  mterat, 
a  bill  would  not  lie  by  him  or  on  hia  behalf  to  sacofe  the  property. 

REVIEWS. 

GoDvr'a  Labt's  Book:  Phfladelphia.  ThiF  number  for 
October  is  reoeived,  end  it  oonteioa  bo  ieei  then  seven  oolored 
figoree  in  the  Feehton  ^le,  end  tea  engreifiBp  ia  wood.  It 
eoDtaiiie  eleo  aeverel  enterieininfc  eloriee,  raeh  m  ''Asst 
Sophia's  Visit,"  «« The  Yertioal  Railways,"  «« The  Yilkp 
with  One  GenUeman/'  **The  Biodem  Cinderella,"  "Tbe 
Sisters'  School/'  and  **  The  Pursuit  of  Wealth  under  Diieol- 
ties."  A  new  story  by  Marion  Harland,  entitled  "Leah 
Moore's  Trial,"  aleo  appears  in  this  nomber*  A  OhriitmH 
Story,  for  the  Deoember  n  amber,  also  from  the  pen  of  Msrion 
Uarlaad,  Is  promised.  The  ternu  of  the  magMiM,  ooniider- 
ing  its  great  utility,  are  yery  moderate,  yis. :  one  copy,  od« 

J  ear,  $3 ;  two  oopies,  one  year,  $5 ;  three  oopies,  ods  yetr, 
5 ;  four  oo|Hes,  one  year,  $7 ;  fife  oopiee,  one  jsar,  and  eztza 
eopy  to  the  penon  gatttng  np  the  olub,  mi^dng  sii  copies,  $10; 
eight  eopiee,  one  year,  and  an  extra  oopy  to  the  penon  getting 
np  the  olub,  making  nine  copies,  $15  ;  eleven  oopiss,  one  jear, 
and  an  extra  eopy  to  the  person  getting  np  the  olab,  makiog 
twelve  ooples,  $20. 


OOUNTI  OSOWH  ATfORKXT. 

fBAWOrS  R.  BAI.U  Ikqalro.  BwrlitoMit-lAW,  to  Im  OlMk  of  tt»  Pmm^  1> 
sae  fin- tk»  Goaaty  9f  OsftMd,  la  ths  TCom  esd  atsaA  of  W.  UvMattii%  iNife% 
xviaorad.    (Qai«tt«d  Ost.  10, 18SS.) 

CHARLK8  LX8TXR  COLCM AN,  of  th«1bwn  of  BsHsTlIla,  bgrif^BirriiM' 
•t>Law,  Id  be  Ctork  of  the  Pmm.  »<!  OoodCt  Orowa  AttonMT,  Ibr  the  ODut; «( 
HsrtUg^  to  tito  HMBi  pf  Joha  ^Hsw^  softieatd.   (q>sitWodt.U,iig.) 


00B0NSR8. 

WTLtiTAW  Hinn,  Siqvln,  M.D.,  aad  WILLTAM  OABI  WRTSHT,  l^oin, 
AMoelateOQnNa«i,ODiai3ror  HaHqb.    (Gsaatted  flsptMitar  ML  18&)      ^_ 

PSTXa  SrUAKT,  InolM,  ui4  aUPHALKI  W.  OPSIUI,  Jfii««ln>  )U^« 
AMoeiate  Oorooeni,  Ooiib|j  of  Klgln.    (GaMtted  Oot.  S,  1868.) 

J09BPH  CARBRRT,  bqalr«,  M .D.,  AModatv  OWoMr,  UalM  OsoBthi  of 
Totk  sod  FM.    (Oostted  Oet.  1«,  ISSS.)  ^ 

ANGUS  B£LL,  Sagiili^  AMoeisto  Ooronvr,  Oonntr  of  Omj.  (GtM^ed  Oct 
10,18«8.)  ^  ^ 

ANGUS  BKLL,  Xttoira,  Anodate  Ooroasr,  Orantr  of  Blmoot.  (GttwttelOet. 
10, 1803.) 

AARON  WALTER  QAMBLB,  Snidi*,  M.D.,  Aaoelate  Ooronir,  Onnty  ^ 
lAubton.  lOaMttMl  Oefc.  10,  1808.) 

JAMK8  HRNRT,  of  tiM  yUtaff*  of  Mono  IflUi,  BoqoirtL  MJ>.»  ^^^^^ 
date  OoraowlbrtiioUDltoaOoontiw  of  Toffic  and  Port.    (P«wlMOet.M.U») 

DB  WITT  R.  H  ARTTN,  of  th«  TttUgo  of  Kloamltno,  IbqnlM,  M^D^  to  to  » 
AMMiiitoOoroMrteiatUalMdOowittnor  HutonsadBnwa.  (GMittodOet. 
21,1868. 

PRANOrs  MoOAIfDIiASS,  of  tfao  Tbwvditp  of  XmSoii,  Ssivln,  lfJ>>  ta» 
Aflwoisto  Oonoor  ^  (he  Oowity  of  If  MdloMx.   (GaiBUMl  Uet.  U^  1S*>>)^. «. 

OBOBaJC  ALT  A  GARflON,  of  tiM  Tdvb  of  Wbitbjr,  KMair%  to  be  w  AiBd»» 
QOroDOr  Ibr  tbe  Cosntjr  of  Ontario.    (Gaaatt^l  Oct  84,  186S.) 

NOTARIRS  PUBLIC. 

BBWARD  BURTON  HATOOOK,  of  OtUwa,  Itoduini,  Attorn^-fltUv.  to  to 
NotarjPablie  In  Upper  Oaoada.    (Gaaetted  September  26, 1863.)  ^     ^^ 

STAPfOBD  LIGfifTBURN,  of  Haetioa,  Beqnim,  BerrMerel^AW,  fo  to  >  No- 
tan^  PnUie  In  Upper  OsoMla.    (Oaaetted  Get  8,  1808.)  ^^^ 

KDQAR  BARKBR,  of  DnnoTlUe,  Utnig%  Attomerat-Uw,  to  to  •  IbwT 
Poblfe  In  Upper  Oaneda.    (Oaaetted  OetX  1863.)  „.^ 

J.  SAURIN  MoMURRAT,orToronto,&qttire»B«ritftoMil^w>tosVowT 

Pnblio  In  Upper  Canada.    (Gaaeitod  OoL  8.  1868.  .  ^  _^ 

OHARLBA  8AI1UBL  JONKS,  of  the  vaUige  of  St  lUrf%,  >N"'^.ff!^ 
al-Law,  to  be  a  Notarj  Public  Ibr  Upper  Oemula.    (Gaietted  Oetober  IT,  1863.) 

DONOUGQ  O^BRIIN,  RMinlNL  to  be  a  Notary  Pnblle  frr  Upper  Q»a»^  (^ 
latted  Oct.  Si,  1883.)  ^    ^   io^ 

THOMAS  MoLRAN,  Aqnin^  to  be  a  Noterj  Pnblio  ftr  Upper  Omadk  {^k»^ 
ted  Oct.  24,  1868.  ...  *^n«.* 

WILLIAM  R A8TALL,  of  KiDcardine,  B^nlro,  to  be  a  Notary  PnbUc  ftr  OPP* 
Ouiada.    (GawttedOetSi,  1888.) 

TO   CORRESPONDENTS. 

•*  B.  L."— Udder  "  DiTldon  Oonrtfc" 

**  L.  0."— Under  <*  General  Oorreepondeaeab** 


i 
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FOR  DECEMBER. 


iW  or  raddent  ratwpAjrers  to  RMttttf  (MiaMd. 

f  frrmrtiT    i>iif  nrfnyfa  iiirttnf  • 

8.  Tvmiay  .^...Qttutor  Hwiloni  and  Go.  Oooii  fflttfngi  in  Mdi  Ooan^. 
^  8fttiifd»/ ....IiMi  day  fi^  Mrvfce  Ibr  York  ttd  PmL 
13.  BOND  AT  — Sft^  iShsMfay  in  ^ItfMirf. 

U.  ]lo«di^.M.^Cblftftor  toJMliini  KoU  to  ObuAmHahk  orTtmmnt.  iMt  d«r 

nbr  oollaewm  of  monmr  Ibr  JSehool  Ttttdun, 

50.  SUNDAY  .....4a  Ainday.Aa  ,^A«k 

51.  MoBda7.......Noiiilaatioiiof  lUjon    Reoordor'g Ooort  dta. 

2S.  Titnd«7....  ...IMUn  te  York  Md  FedU 

S4.  Tbnnday  .....aitttngs  of  Oonrt  of  Brior  and  Appoal  *'*->"»^"'^*^ 

^.  •fHdar.........GmnauADAT. 

ST.  80NDAY — l$t  aimday  iiJUr  Okridmat 

aO.  WediiMday  ..Last  day  fer  not.  of  Tri^l  Ibr  Yoik  and  PM. 

4L  Xhanlaj»....Jbidof  Mim.  yoar.   Last  day  on  whidi  torn,  half  of  GianiMr 

'  £8alu)ol  Vaa4  W4l>l*> 


PUSINCSS    NOTICE. 

l^Bnotuindebiedtothe  Pri^pHdorttftkiiJoitrnalvrtrepiUl^dUrtmm^ 
0U»utptutdwaeeottM9kav€  heen]^acmlintkekand*ofMmn,Ardagh  dArdaghi 
AUamegij  BtarrU,  forcoatdiom;  and  tluit  mdjf  a promptremUtanei  U>  thtm  witt 

It  ItwithgrtatrOmgianetthaiikM FinprUUnhm9€mi€pt^ tMteount;  6trf tt^ 
ha9€  bMa^MmpOhdloiowimondtrUenMe  Ihm  t^mutihtircmrfmttmpmtet 
«»Ms%  arc  very  AMwy. 

JTowlAol  tk§%a^/^amu^ftk€J(MKrnaIUt»g9mnOp0dmm€d,^twmadnotb4 
mmrwatma»Ui»ttipeeta0t^Fir^fUtimamdOgh9r9^th»€kmH9w^^ 
«  a  U&0tf  «99<rti  ^Mfaotf  ^««MHkv  ftaNMlM  to  te  M«dyW  flk^ 


'^mm^imf^m 


^^•^•"^^^ 


Cj^e  ijpet  teate  fafa  Ijffurual 


£>BOClVI3EH.  X863. 


SUMMARY  PROCEDURE  BEFORE  MAGISTRATES. 

Oor  aUention  has  been  directed  to  the  veiy  imperfeet 
state  of  the  law  in  reference  to  procedure  before  Magis- 
trates, in  cases  in  whiqh  th^  are  authorised, to  oonviot 
Banimarily. 

No  branch  of  criminal  administration  is  more  frequently 
brought  into  operation  than  this,  and  the  Terj  ej(.teii8iTe 
powers  committed  to  Magistrates  are  little  understood  and 
Tory  fwldom  exercise^  in  the  manner  required  bj  law. 
.Ocoasionallj  cases  are  reported  in, the  Saperior  Gonrts 
exhibiting  this  fact;  but  a  vast  number  come  before  the 
.Qnarter  Sessions  in  the  form  of  aj^^eals  fropi  .^he  cQntio- 
tions  of  Justices;  and  in  nearly  eyery  case  the.conTiotions 
are  found  to  be  insufficient  in  form  or  in  substancCi  and 
are  accordingly  quashed.  In  some  bstsnoes  this  arises 
from  ignorance  or  carelessness  of  the  contiding  Justice 
but.in.  the  great  majority  of  pases  the  fault  doesngt  lieat 
the  door  of  the  Magistrates,  but  is  in  the  system  under 
wbicH  be  is  authorised  to  act. 

The  Magistracy  are  increasing  in  number,  .and.  the  mis- 
chiefs we  iillude  to  increase  in  at  least  the  same  ratio.    It 

f     '  J  ...» 

is  a  gireat  evil]  when  cffendjers  are  aDowed  to  esfoape  by 
reason  of  informality  in  the  proceeding  to  convict  them, 
and  the  isonstant  recurrence  -  of  the  evil  is  calculated  to 
weaken,  tbc  forces  if  not  of  all  laws,  at  least  of  those  for  the 


preventipn  and  punishment  of  small  crimes  and  misde- 
meanors. A  notorious  offender,  a  wilful  Sabbath  breakeri 
or  one  who  violates  the  wholesome  restrictions  on  inn- 
keepers, for  example,  is  chaig^  with  the  offence  before  a 
Magistrate.  He  is  summoned,  appears,  and,  the  evidence 
tak^n  bringing  the  charge  home  to  him,  is  oonvioted  of  the 
offence  and  a  fine  imposed  upon  him.  The  Majpstrato 
froin  some  cause  &ils  to  put  the  conviction  in  leg^  form. 
The  defendant  appeals  to  the  Quarter  Sessions,  and  the 
conviction  is  quashed.  Surely  this  is  calculated  to  encon- 
rago  oppositipn  to  authority  and  to  foster  .qrimCy  and  yet 
these  things  may  occur  without  much  fault  on  the  part  pf 
the  convicting  Justice.  True,  it  may  be  urged  that  men 
should  not  be  appointed  to  an  offiee  the  duties  of  which 
they  are  not  fitted  by  edncation  to  perform ;  but  if  that 
rule  were  acted  on  in  the  pr^ssent  state  of  ihe  law,  not  two 
Magistrates  in  each  county  in  Upper  Canada  would  be 
fbund  equal  to  their  work. 

Attempts  have  been  made  by  enactments  from  time  to 
time  to  simj^ify  prooednre,  and  it  was  partially  done  up  to 
a  certain  period ;  but  there  never  -has  been  anjf  gtnerid 
law  of  procedure  governing  all  cases  of  summary  convic- 
tion, and  no  full  set  of  farms  has  ever  been  given  by  the 
legisUtore,  applicable  to  the  various  oases  within  the 
Magistrates'  juriisdiotion.  If  it  be  said  tiiat  a  treatise  on 
the  duties  of  Magistrates  would  remedy  the  evil,  our 
reply  is  at  best  it  woidd  only  do  so  in  part,  for  few  who 
have  not  been  regularly  trained  can' apply  general  rules  and 
principles  (whish  only  oould  be  givsn)  laid  .down  in  a  text 
book,  to  part&cttlar  oases,  if  at  all  complex  in  their  natum. 

What  would  be  the  remedy  7  The  first  and  most  obvious 
one  is  to  amend  the  law  by  establishing  an  uniform  mode  of 
procedure  in  all  cases  of  summary  convictions,  ^nd  giving 
a  full  set  of  forms  of  convictions,  or  providing  for  the 
framing  of  stch'  forms  bjr  anthoritj.  Ai^tber  mode  would 
be  to:tiansfer  tbe  Jurisdiction  in  t^ese  cswk  to  the  Divisfou 
ConrtSy  Itetiag  to  Msgistrates  tbe  mipistisrid.  duti^.  of  the 
office,  itoch&ding  ihb  anoest  of  offomders  about  to  <9seq;ie. 
And  still  another  method  we  find  soggested  in  the  JEk^^fUk 
liov)  JVifMs  (for  in  <Ekig]and,  with  a  better , educated  and 
more  etperieneed  mugistrsiey,  the  evil  is  felt,  es  well  as 
witb  us),  the  leading  feature  of  whidi  is^tbe  ap^intment 
of.aidleriE,  a  barrister  of  ffiveyeam'  standing,  in  ^ax^  pet^ 
sesflional  lUvisipn,  at]a,fiksd.|alaiT. 

WeieUpw  tbe  e<mrse  of  ihe  j&tv  ^Hisies  in  driwi9g 
attention^tp  thesnljeet,  solieiting39ug^stio9a  frpm  persons 
of  esperi4neeMto.ihe  i«£>nn>neeeeBa«y. 

:Aay  01^  who -has  taken  the  trooble  to  examine. the 
convictions,  teturned  by  Hagistratee  iriU  bear  19s  bipt  in  the 
assertion  that  in  nine  of  every. ten  special  oeaesitfae  ooovio- 
tiontf  tte  bad,  void  or  voidable  foa  some  defeat    Maeui- 
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tnitefl  flhoold  not  exeroise  their  office  in  peril  of  aoUoos 
against  them  at  eyery  step,  nor  be  feeble  is  miniaten  of 
jnatiee  becauee  imperfeotlj  informed  as  to  the  nature  and 
limits  of  thdr  powers,  and  the  mode  in  which  their  judg- 
ments are  to  be  rendered  effeotiTe. 

It  may  be  mentioned,  without  any  refleotion  upon  the 
magistracy  as  a  body,  that  the  present  fee  system  is  not 
without  serious  objections,  and  that  even  the  ttapteion 
that  a  Mi^trate  may  act  with  too  keen  an  eye  to  his 
profits  from  a  case,  is  not  calculated  to  strengthen  the 
respect  due  to  the  administration  of  this  branch  of  the 
criminal  law. 

DATS  FOR  DELTVERT  OF  JUDGMENTS. 

aunir's  BiKOs. 

Monday,  14th  December; 10  o'clock. 

Saturday,  10th  December 2  o'clock. 

OOVKOH  FLIAB. 

Monday,  14th  December w 2  o'clock. 

Saturday,  19th  December 10  o'doek. 


LAW  SCHOLARSHIPS. 
The  examination  during- last  term  for  Uie  soholarehip  of 
the  third  year,  resulted  in  the  award  of  the  scholarship  to 
Mr.  J.  J.  Stephens.  The  maximum  number  of  marks  was 
880,  and  of  these  Mr.  Stephens  obtained  842.  The 
examination  for  the  sehohunihip  of  the  fourth  year  resulted 
in  the  award  of  the  scholanhip  to  Mr.  Qeo.  H.  Holmstead. 
The  maximum  number  of  marks  was  850,  and  of  these  Mr. 
Hdmstead  obtained  294.  Mr.  Richard  Walkeni  obtained 
293  marks;  and  it  is  said  that  a  second  scholarship  was 
awarded  to  him. 


AMENDMENTS  OF  MUNICIPAL  LAW. 


Two  Acts  of  last  session  of  PnrliAmeDl  deserre  imme- 
diate attention  on  the  part  of  those  concerned.  The  one, 
cap.  16,  entitled,  **  An  Act  to  extend  the  provisions  of  the 
276ih  section  of  the  Act  respecting  the  Municipal  Institu- 
tions of  Upper  Ganada,  and  to  provide  for  the  election  of 
Councillors  in  the  several  townships  of  Upper  Canada, 
whenever  the  same  maybe  divide  into  Electoral  Divisions 
under  the  authority  of  the  said  section.''  The  other, 
cap.  19|  entitiedi  **  An  Act  to  amend  the  Consolidated 
Assessment  Act  of  Upper  Canada,  in  respect  to  arrears  of 
taxes  due  on  non-resident  fands,  and  for  other  purposes  res- 
pecting Assessment.''  The  former  was  treated  by  some  of  the 
lay  press  as  abolishing  the  division  of  townships  into  wards. 
1%ere  can  be  no  greater  mistake.  Townships  divided  into 
wards  an  not  intended  to  be  affected  by  it.  Its  only  appli- 
cation is  to  townships  not  divided  into  wards,  but  for  conveni- 
ence of  electonl  puipcses  divided  into  Electoral  Divisions. 


The  latter  Act  has  for  its  chief  object  the  prevention  of 
the  sale  for  taxes  of  occupied  or  improved  lands,  and 
throws  upon  county  treasurers,  township  clerks  and  asses- 
sors additional  duties  to  those  hitherto  performed  by  them. 
It  also  removes  all  doubt  as  to  the  liability  to  assessment 
of  unpatented  lots  of  land  sold  or  agreed  to  be  soM  by  the 
Crown.    Both  Acts  are  subjoined : — 

CAP.  XVI. 

An  Aet  to  extend  the  proTiuons  of  the  two  hundred  and  eerenty- 
fifth  Beotioa  of  the  Act  '*  reepeotiDg  the  Municipal  laflUtatioiis 
of  Upper  Canada*'*  mad  to  proTide  for  the  Sleotion  of  Conncil- 
lors  in  the  Mveral  Townehips  of  Upper  Canada,  whenever  the 
aame  may  be  dmded  into  £ieetorai  DiTiaions  under  the  antho- 
rity  of  the  said  aeotion. 

[AMaoted  to  16th  OeCoter,  ISO] 

Her  Mijesty,  by  and  with  the  adTioe  and  consent  of  the  Legia- 
lative  Council  and  Assembly  of  Canada,  enacts  as  follows  : 

1.  Whenever  a  township  in  Upper  Canada  is  diTided  into  £!ee- 
toral  DiYiiions»  and  polling  places  estiMiahed  thereto,  and  Beton- 
ing  Officers  appointed  therefor,  under  and  bj  the  proTiaioBS  of 
the  two  hundred  and  eerenty-fifth  section  of  chapter  ftlty-fovr  of 
the  Consolidated  Statutes  for  Upper  Canada,  a  meetinf  of  the 
Electors  for  sooh  township  shall  take  place  on  the  Inat  Meaday 
bat  one  in  the  month  of  December,  before  the  Annual  BleeiiaB,  as 
proTided  by  the  said  Act,  at  ten  of  the  clock  in  the  forenoon,  for 
the  nomination  of  candidates,  fbr  the  CoonoiUors  to  be  eleeled 
f»r  the  said  'township,  at  the  Township  flail,  if  there  be  one  in 
the  said  township,  but  if  there  be  no  Township  Hall,  then  at  the 
place  where  the  first  meeting  of  the  Council  of  the  mud  township 
was  held  for  the  then  cnrrent  year ;  and  the  Townahin  Clerk  ehall 
giTe  the  notice  required  by  aeotion  ninety-seren,  of  chapter  filty- 
foor,  of  the  Consotidated  Statotes  for  Upper  Canada. 

2.  The  Township  Clerk  shall  preside  at  such  meeting,  or  tai  case 
of  his  absenoe,  through  sickness  or  otherwise,  the  Oonncil  shall 
appoint  a  person  to  preside  in  his  place ;  and  if  the  elerk  or  the 
person  so  appointed  does  not  attend,  the  electors  present  shtU 
choose  a  chairman,  being  an  elector«  to  oflidate  from  among  them- 
gclyes. 

8.  Such  clerk  or  person  so  appointed,  or  ch^rmaa  so  chosen, 
shall  have  all  the  powers  of  a  Betuming  Officer. 

4.  If  only  five  oandidates  hate  been  within  one  hour  proposed 
by  any  of  the  electors  present  at  such  meeting,  the  clerk  or  per* 
son  so  appointed  to  Ipreside,  or  oh^rman  so  chosen,  as  the  ease 
may  be,  shall  declare  such  candidates  duly  elected  CeuaeiUors  to 
serre  for  the  then  next  following  year. 

6.  If  more  than  fits  caadidatee  shall  be  proposed  at  such  meet- 
ing, and  any  candidate  proposed  after  the  first  ftte,  or  any  elector 
on  his  behalf  shall  demand  •  poll,  the  said  olerfc  or  person  so 
appointed,  or  chairman  so  ohoeen  ahall,  on  the  following  day,  post 
up  in  the  office  of  the  derk  the  names  of  the  candidates  no  pro- 
posed, and  gite  notice  of  the  names  to  the  ftetoming  Officer 
appointed  for  each  and  all  the  said  Electoral  Ditiaions. 

6.  In  caae  of  the  nomination  of  more  than  fire  candldatee,  and 
*no  candidate  nominated  after  the  first  fire,  or  no  elector  on  his  or 
their  behalf  then  demanding  a  poll  as  afbresaid,  the  derk  or  per- 
son ao  appointed,  or  chairman  so  chosen,  shall  declare  sneh  five 
candidates  first  nominated,  duly  elected  Councillors  te  ssrre  as 
aforesaid. 

7.  In  case  of  a  poll  being  so  demanded,  the  Returning  Officer 
for  each  Electoral  DlTision,  in  such  township,  shall  cause  a  poll  to 
be  opened  at  the  polling  plaee  appointed  in  such  dirlsion,  on  the 
first  Monday  in  January  following,  and  shall  take  the  TOtes  in 
the  same  way  and  keep  the  poll  open  for  the  full  time  required 
by  law  for  taking  the  Totes,  in  cases  where  no  Electoral  Dirisiaii 
shall  be  established. 

8.  Every  Betuming  Officer  shall,  on  the  day  after  the  cloee  of 
the  poll,  return  the  poll-book  to  the  Township  Clerk,  Terified  nndsr 
oath  before  the  said  clerk,  or  any  Justice  of  the  Peace,  to  tke 
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county  or  unioa  of  counties  in  which  the  Mid  township  may  lie, 
as  to  the  due  and  correct  taking  of  the  votes  for  the  said  Electoral 
Divirion. 

9.  The  Township  Clerk  or  person  so  appointed,  or  ohidrmaii  so 
chosen  as  aforesaid,  shall  add  up  the  number  of  Totes  set  down 
for  each  candidate  in  the  respectiTe  poll-books,  and  ascertain  the 
aggregate  number  of  votes,  and  shall  at  the  Township  Hall  or 
such  other  place  at  which  the  nomination  was  held,  at  noon  of  the 
day  following  (he  retotn  of  the  poll-books,  publicly  declare  the 
same»  beginning  with  th^  candidate  having  the  greatest  number, 
and  80  on  with  the  others,  and  shall  thereupon  publicly  declare 
elected  the  five  candidates  respectively  standing  the  highest  on 
the  poll. 

10.  In  case  two  or  more  candidates  have  an  equal  number  of 
votes,  the  said  clerk, whether  otherwise  qualified  or  not,  shall  give  a 
vote  fbr  one  or  more  of  such  candidates  so  as  to  decide  the  elec- 
tion ;  and  eioept  in  such  case,  no  Township  Clerk  shall  vote  at 
any  such  election. 

1 1.  This  Act  shall  be  taken  and  read  as  part  of  the  Act  entituled 
An  Act  reaptctmg  the  Munieipal  In»tUtUion§  of  Upper  Camadm. 


CAP.  XIX. 

An  Act  to  amend  the  Consolidated  Assessment  Act  of  Upper 
Canada,  in  respect  to  Arrears  of  Taxes  due  on  non-resident 
Lands,  and  for  other  purposes  respecting  Assessments. 

[AMtatod  to  Uth  Oetobar,  186S.] 

For  the  greater  protection  of  persons  owning  Don-rcsident  lands 
in  Upper  Canada,  and  also  for  the  more  sure  collection  of  the  taxes 
thereon :  Her  Migesty,  by  and  with  the  advice  and  consent  of  the 
Legislative  Council  and  Assembly  of  Canada,  enacts  as  follows : 

1.  The  treasurer  of  every  conn^  in  Upper  Canada  shall  ftir- 
nish  to  the  clerk  of  each  municipality  in  the  county  a  list  of  all 
Iho  lands  patented  or  deecribed  for  patent  in  his  municipality,  in 
raspaot  of  which  any  taxes  shall  have  been  in  arrear  for  five  years 
preceding  the  first  day  of  January  in  any  year,  and  the  said  list 
shall  be  so  furnished  during  the  month  of  January  in  every  year, 
and  ahall  be  headed  in  the  words  following:— ** List  of  Lands 
liable  to  be  sold  for  arrears  of  taxes  in  the  year  18 — .**  And  for 
the  purposes  of  this  Act,  the  taxes  for  the  fifth  year  preceding 
shall  be  deemed  to  have  been  due  for  five  years,  although  the 
enme  may  not  have  been  placed  upon  a  collection  roll  until  some 
month  in  the  year  later  than  the  month  of  January. 

2.  The  clerk  of  every  municipality  in  each  county  is  hereby 
required  to  keep  the  said  list  so  fVimished  by  the  county  treasurer 
on  file  in  his  office,  subject  to  the  inspection  of  any  person  requir- 
ing to  see  the  same ;  and  he  shall  also  deliver  to  the  assessor  or 
assessors  of  the  jmnnicipality  each  year,  as  soon  as  such  assessor 
or  nesessors  are  appointed,  a  copy  of  such  list ;  and  it  shall  be 
fh0  duty  of  the  assessor  or  assessors  to  ascertain  if  any  of  the 
lots  or  parcels  of  land  contidned  in  such  list  are  occupied,  and  to 
notify  such  occupants  and  the  owners  thereof^  if  known,  of  the 
•oBPont  of  tezes  due  on  each  such  lot,  and  enter  in  a  column 
(reserved  for  the  purpose)  the  words  "  occupied,  and  parties  noti- 
fied," or  *'  not  occupied,  and  parties  notified,"  as  the  case  may 
be ;  nil  rach  lists  shall  be  signed  by  the  assessor  or  asseMors,  and 
returned  to  the  clerk  with  the  assessment  roU,  and  the  clerk  shall 
file  the  same  In  his  office  for  public  use  ;  and  every  such  list,,  or 
copy  thereof,  certified  by  the  clerk,  shall  be  received  in  any  court 
as  evidence  in  any  case  arising  concerning  the  assessment  of  such 
landa ;  and  the  duties  hereinbefore  imposed  upon  the  treasurer  of 
any  ooanty  or  union  of  counties,  and  the  clerk  and  assessor  or 
assessors  of  any  municipality,  or  counties,  shall  be  performed  by 
the  ebamberlain  or  treasurer,  and  the  clerks  and  assessors  of  cities 
and  towns  withdrawn  from  the  Jurisdiction  of  the  council  of  the 
county  in  which  such  cities  and  towns  are  situate. 

All  assessors  shall  attach  to  each  such  list  a  certificate  sign- 
ed by  them,  and  verified  by  oath  or  affirmation,  in  the  form  fol- 
lowing : 

**I  do  certify  that  I  have  examined  all  the  lots  in  this  list 
named,  and  that  I  have  entered  the  names  of  all  occupants  there- 
on, as  well  as  the  names  of  the  owners  thereof,  when  known,  and 
that  all  the  entries  relative  to  each  lot  are  true  and  correct,  to  the 
best  of  my  knowledge  and  belief." 


8.  The  derk  of  each  municipality  shall,  after  the  assessment 
roll  for  the  cojrrent  year  shall  have  been  returned  to  him  by  the 
assessgrs,  examine  the  roll,  and  ascertain  whether  any  lot  embrac- 
ed in  the  said  list  last  received  by  him  from  the  county  treasurer 
is  entered  upon  the  roll  of  the  year  as  then  occupied ;  and  the 
said  clerk  shall,  on  or  before  the  fifteenth  day  of  May  in  each 
year,  furnish  to  the  county  treasurer  a  list  of  the  several  lands 
which  shall  appear  on  the  resident  roll  to  have  become  occupied, 
and  the  said  county  treasurer  shall,  on  or  before  the  first  day 
of  July  in  the  then  current  year,  return  to  the  clerk  of  each  muni- 
cipality an  account  of  all  arrears  of  taxe  due  in  respect  of  sndi 
occupied  lands;  and  the  clerk  of  each  munidpstlity  shall,  in 
making  out  the  collector's  roll  of  the  year,  add  and  include  such 
arrears  of  taxes  to  the  taxes  assessed  against  such  occupied  lands 
for  the  then  current  year,  and  such  arrears  shall  be  collected  by 
the  collectors  of  the  municipalities  in  the  same  manner  and  sub- 
ject to  the  same  conditions  as  all  other  tax^s  entered  npon  the 
collector's  rolL 

4.  The  treasurer  and  sherilF  of  every  ecunty  shall  not  be  re« 
quired  to  inqvdre  before  sale  of  lands  for  taxea  whether  there  is 
any  distress  upon  the  land,  nor  shall  they  be  bound  to  inquire  into 
or  form  any  opinion  of  the  vnhie  of  the  land ;  and  if  any  taxes 
in  respect  to  any  lands  sold  by  the  sheriff  aflsr  the  passing  of  this 
Act,  shall  have  been  in  arrears  for  five  years,  as  in  the  first  section 
of  this  Act  mentioned,  preceding  the  first  day  of  January  in  the 
year  in  which  the  sheriff  shall  sell  the  said  land,  and  the  same 
shall  not  be  redeemed  in  one  year  after  the  said  sale,  such  sale 
and  the  sherfff^s  deed  to  the  purchaser  of  any  such  lands  (provided 
the  said  sale  shall  be  openly  and  fairly  ooadncted)  shall  be  final 
and  binding  upon  the  former  owners  of  the  said  lands,  and  upon 
all  persons  claiming  by,  through  or  under  them. 

6.  The  said  treasurer  of  the  county  shall  not  issue  his  warrant 
to  tiie  sheriff  for  the  sale  of  any  lands  which  have  not  been  inclu- 
ded in  the  list  furnished  bv  him  to  the  clerks  of  the  several  muni- 
cipalities, in  the  month  or  January  of  the  year  in  which  he  sbhll 
issue  his  warrant,  nor  of  any  of  the  lands  which  have  been  returned 
to  him  as  being  occupied  under  the  provisions  of  the  third  section 
of  this  Act 

6.  If  the  elerk  of  any  ench  municipality  shaU  neglect  topisssm 
the  said  list  furnished  to  him  by  the  county  treasurer  for  the  year 
in  which  the  same  shall  be  furnished,  or  to  fhmish  such  lists  as 
aforssald  to  the  assessor  or  assessors,  or  shall  negleot  to  return  to 
the  covaty  treasurer  n  oorreot  list  of  the  lands  wUch  have  come 
to  be  occupied,  as  directed  in  the  third  section  of  this  Act,  or  if 
any  assessor  or  assessors  shall  neglect  to  exan^ine  spch  lands  i^ 
are  entered  on  each  such  list,  and  make  return  in  manner  herein- 
before directed,  every  person  making  sneh  default  shall,  on 
summary  conviction  thereof  before  any  two  juatioea  of  the  peace 
having  jurisdiction  in  the  county  of  which  the  municipality  shall 
form  a  part,  be  liable  to  the  penalties  Imposed  by  sections  one 
hundred  and  seventy-one  and  one  hundred  and  seventy-three  of 
the  act  relating  to  the  assessment  of  property  in  Upper  Canada, 
chapter  fifty-five  of  the  Consolidated  Stetutes  for  Upper  Canada, 
to  be  recovered  by  distress  and  sale  of  any  goods  and  chattels  of 
the  party  making  default 

7.  That  part  of  section  ninety-eight  of  the  sidd  Act,  commen- 
cing with  the  words,  in  the  fifth  line,  '*  or  meaee  of**  to  the  end 
of  Uie  section,  is  hereby  repealed. 

8.  All  that  part  of  section  three  of  the  4ot  passed  in  the 
twenty-fourth  year  of  Her  Majesty's  reifinif  intituled  :  An  Act  to 
amend  t^  Ateteeement  Act,  after  the  words,  **  Municipal  Council," 
in  the  fijfth  line,  to  the  end  of  the  section,  is  hereby  repealed,  and 
the  following  words  shall  be  Inserted  instead  thereof:  **at  any 
time  before  the  first  day  of  May  in  the  year  next  following  that  in 
which  the  assessment  is  made,  it  shall  be  lawful  for  such  oouucil 
to  try  such  complaint  and  decide  upon  the  same ;  provided  always, 
that  this  clause  shall  not  affect  any  assessments  made  prior  to  the 
present  year  one  thousand  eight  hundred  and  sixty-three. 

9.  Unpatented  land,  vested  in  or  held  by  Her  Majesty,  which 
shall  hereafter  be  sold  or  agreed  to  be  sold  to  any  person,  or  which 
shall  be  located  as  a  free  grant,  ahall  be  liable  to  taxation  from  the 
date  of  such  sale  or  grant,  and  any  such  land  which  has  been 
already  sold  or  agreed  to  be  sold  to  an^  person,  or  l^s  be^  Ipm^- 
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t«d  M  *  free  grsnt,  abaU  be  held  to  hate  been  liable  to  taxation 
■inoe  the  first  day  of  January,  one  thoosand  eight  handred  and 
Bizty-three,  and  all  sneh  landa  shall  be  liable  to  taxation  thenee- 
forward,  nnder  the  Act  respeoting  the  assessment  of  property  In 
Upper  Canada,  In  the  same  way  as  other  land,  whether  any  Heense 
ef  oeoopation,  location  ticket,  certificate  of  sale,  er  receipt  for 
money  p^d  on  such  sale,  has  or  has  not  been,  or  shall  or  sihaH  not 
be  Isiiaed,  and  (in  th^  case  of  sale  or  agreement  of  sale  by  the 
Crown)  whether  any  payment  has  or  has  not  been,  or  shall  or  shall 
not  be  made  thereon,  and  whether  any  part  of  the  purchase  money 
is  or  Is  not  ore^ue  and  unpdd ;  bnt  such  taxation  shall  not  in 
nay  wity  atFeol  the  rights  of  Her  Majesty  in  sneh  land; 

10.  The  one  hnndnd  and  thirty-^ghth  section  of  the  satd  Act 
Mspeothig  the  assessment  of  property  In  Upper  Canada  shall  apply 
fo  ml!  salea  and  eoafsyanoes  which  may  be  hereafter  made  under 
the  avtliority  of  this  Aet 

11.  SeetioB  erne  hundred  and  eiffat  ef  tte  laid  Act,  chapter 
fif^five  of  the  Consolidated  Statutes  for  Upper  Canada  shall  be 
anendsd,  by  laaertlng  after  the  word  •«  granted,"  fai  the  third  line, 
the  words  •«  soldi  or  agreed  to  be  sold  1^  the  Crown." 

12.  Section  on*  hundred  and  three  of  the  said  Act,  ohapter 
iflj^fiTa  of  the  Consolidated  Btatntea  for  Upper  Canada  shall  be 
amended,  by  aubititiitlnl;  •«  May  "  fbr  «'MarQh»"  in  the  tUrd  line. 
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The  followiBg  Rulei  shall  come  into  force  nod  take  eftot 
upon  and  after  the  first  day  of  Iffilory  Term  next,  bnt  sboll 
not  apply  to  any  mlee  ipranted  or  issued  before  that  day. 

NBW  TRIAL,  Ac.  LIST. 

1.  The  party  who  obtdns  any  rule  nisi  for  a  new  trial,  or  for 
entering  a  nonsuit  or  a  yerdict,  or  for  increasing  or  reducing 
a  Tordiot  on  leave  reserved,  may,  on  or  after  the  fourth  di^ 
inehwiTe  after  the  serring  sueh  rule,  file  the  eame,  together 
^ih  an  affidavit  of  serrioe,  with  the  Clerk  of  the  Court  grant- 
ing such  rule, 

2.  The  pafty  served  with  any  aueh  rule  nay  (if  the  oMie  bos 
not  been  already  filed  by  the  fmrty  who  obtained  the  same), 
on  or  after  being  served  therewith,  file  the  oopy  served,  with 
on  affidavit  of  the  fJMt  and  time  of^suoh  servioe»  with  the 
Olerk  of  the  Gonrt  granting  sneh  rule. 

8.  In  eoae  the  party  to  whom  any  snob  rule  ie  granted  shall 
neglect  or  delay  to  draw  up  and  serve  the  same»  the  opposite 
]>arty  may,  on  or  before  the  fifth  day  after  the  granting  eneh 
rule,  and  upon  filing  with  the  Clerk  on  affidavit  that  the  rale 
has  not  been  served,  enter  a  ne  reeipiaiur  with  eueh  Clerk ; 
after  which  the  Clerk  shall  not  receive  or  enter  such  rule  in 
the  book  hereafter  required  to  be  kept  by  him,  and  such  rule 
■hall  be  deemed  to  be  abandoned,  and  the  opposite  party  may 
proceed  as  if  no  such  rule  had  been  moved  for  or  granted. 
^4.  The  Clerk  shall,  immediately  on  the  receipt  of  any  rule 
or  copy  nnder  the  first  or  seoond  rnle,  enter  a  memorandum 
thereof  in  a  book  to  be  kept  for  that  purpose,  in  the  order  in 
which  the  same  shall  be  delivered  to  him ;  auch  memorandum 
to  be  according  to  the  following  form  t 

Term,  (year). 
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5.  On  the  first  Saturday,  the  second  Tuesday,  and  the 
seoond  Friday  of  every  Term,  the  Court  of  Queen's  Bench, 
after  going  through  the  bar  to  hear  motions  for  mice  nisi  or 
motions  of  course,  will  hoar  the  rules  so  entered,  according 
to  the  order  in  which  they  stand,  in  preference  to  any  other 
business.  And  on  the  first  Friday,  seoond  Monday,  and 
second  Wedneeday  ef  every  Term,  the  Oonrt  of  Common 
Pleaa  will,  after  going  through  the  bar  to  hear  modons  for 
rules  niii  or  motiona  of  course,  hear  the  rulee  eo  entered 
according  to  the  order  in  which  they  stand,  in  preference  to 
any  other  businese. 

6.  Bach  Court,  in  its  discretion,  will  hear  any  nsle  eo  en- 
tered, when  both  parties  are  present  and  prepared  to  proceed. 

7.  11^  when  a  rale  is  called  on  in  its  proper  order,  the  party 
who  obtained  the  some  doee  not  appear  to  support  it,  and  the 
opposite  party  attend  and  applies  to  have  it  discharged,  such 
rale  may  be  discharged  accordingly. 

8.  If  the  party  called  upon  to  show  cause  doee  not  appear 
when  the  rule  is  colled  on  in  its  proper  order,  the  Court  will 
hear  the  other  side  ex  parU^  and  dispose  of  the  rule, 

9.  If  neither  perty  appear,  the  rale  may,  in  Ihe  dieeretion 
of  the  Court,  be  treated  aa  having  lapsed,  and  he  struck  cot 
of  tiie  Clerk'e  books. 

10.  In  the  absence  o^  other  business,  the  Court  may  in  thnr 
discretion  hear  rales  so  entered  on  any  other  days  during 
term  besides  those  mentioned  in  the  fifth  rale— the  parties  to 
.the  rale  being  present  and  desirous  to  proceed. 

11.  Such  court  will,  on  sufficient  ground  sbovra  upon  off- 
davit,  enlarge  a  rale  so  entered  to  a  subsequent  day  in  the 
same  Term,  or  to  the  following  Term,  and  the  Clerk  shall 
alter  the  entry  accordingly,  and  pkce  the  enlarged  rale  at  the 
foot  of  the  list 

12.  All  ralea  entered  by  the  Clerk  ae  aforesaid,  which  re> 
main  unheard  at  the  end  of  any  tenn,  shall  be  enktrged  as  of 
course  on  filing  a  motion  paper  to  that  elTeot,  to  the  following 
term,  and  shall  be  forthwith  re-entered  in  the  Clerk's  book  in 
the  order  in  whiefa  they  then  stand,  for  hearing  in  the  next 
ensuing  term. 

PLBADINQ  SEVERAL  MATTERS  AND  DEMURRING. 

In  all  cases  in  which  a  judge's  order  to  plead  and  demur, 
or  to  plead  several  mollors,  is  rendered  necessary  oecordtng 
to  the  Consolidated  Statutes  of  Upper  Canada,  chapter  22, 
sections  100  and  110,  the  original  order  or  a  copy  thereof  shall 
either  be  atftoohed  to  the  Nisi  Prius  record  or  demurrer  book, 
or  shall  be  copied  in  the  margin  thereof;  and  in  eaee  of  ncsi- 
compliance  with  this  rale,  the  Clerks  or  Deputy  Clerks  of  the 
Crown  shall  not  pass  the  record,  nor  shall  the  demurrer  be 
argued. 

(Signed)  W.  H.  Drapkx,  C.  J. 

Wv.  B.  Richards,  C,  J.  0.  P. 
JoHK  H.  Hagartt,  /.  Q,  B, 
Jos.  C.  MoRRieoH,  /.  Q.  3» 
Adav  Wilsox,  /.  C.  F. 
John  Wilson,  /.  C  P. 
Uiohaelmas  Term,  Nov.  28, 1803. 
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SELECTION. 


THB  PRB8ENT  8TATB  OF  THB  LAW  OP  G0PTRI6HT  IK 
LITEBATURB  AND  TAB  FINB  ARTS,  WITH  4  VIEW 
TO  ITS  AMEKDMESTT. 


lA  paptr  hy  Mr,  Stfieoni  Burke,  read  at  a  General  Meeting  of  the 
Society  for  Promotmg  the  Amendment  qf  the  Law,  hetd  an  Monday, 
l*t  June,  1868,  and  ordered  to  be  printed.l 

Of  all  matters  connected  with  legislation,  one  of  the  easiesit, 
apparently,  would  be  to  give  property  and  protection,  in  the 
prodaction  of  his  genius,  V)  the  author  of  a  work  of  liti^rature 
or  the  fine  arts.  And  so  it  has  proved  in  almost  all  oiTilized 
countries  except  this.  In  France,  that  law,  which  we  term  the 
JjBLW  of  Copyright,  has  been  established  and  sucoesAftiUy  main- 
tained by  a  few  decree^  of  the  Republio  and  the  Empire,  and 
by  a  few  sections  of  the  Code  Napoleon  and  its  supplement. 
I?h6  whole  French  law  would  not  occupy  more  than  a  page  or 
two  in  print  In  Belgium,  Holland,  Austria,  Russia,  and  evei^ 
Spain,  the  law  is  equally  brief,  explicit,  and  efbotlve.  Un- 
fortanately  this  has  not  been  the  ease  in  this  coantry.  The 
acts  of  Parliament  which  forni  our  law  of  copyright,  wooM  fill 
of  tbemsehes  a  good  sized  octavo  volume,  and  anything  more 
confusing  or  conflicting  than  their  contents,  can  scarcely  be 
imagined.  Exceeding  the  usual  defeets  of  ptecemeal  legislation 
these  acts,  with  their  provisoes,  restictions,  and  contradictions, 
seem  to  delight  in  marring  the  objects  they  have  in  view ;  and 
while  with  one  hand  they  deal  out  grudgingly  benefit  lind 
protection  to  the  author,  they  curtail  ot  spoil  the  gift  with  the 
other.  Heavy,  constapt,  I  may  say,  almost  unceasing  litiga^ 
tion  has  been  the  result— litigation  in  Its  nature  so  perplexing 
and  80  depressing,  that  many  bave  preferred  to  abandon  their 
rights  altogether,  oi^  iq  only  partlklly  enjoy  them,  tbao  to  iocur 
the  difflculdes  and  dangers  of  a  copyright  law  fuit. 

In  proof  of  what  I  advance,  I  will,  whh  leave  of  the  Society, 
take  a  cursory  view  of  our  copyright  acts  of  PaHiameni,  and 
I  will  then  proceed  to  another  evil  of  pur  present  eop;^ght 
eTStem,  vis.,  the  want  of  a  proper  tribunal  for  ordinary  copy- 
right questions,  and  for  obtaining  ready  redress  in  eases  of 
piracy. 

To  place  the  acts  in  intelligible  order,  I  will  refsr  to  them 
as  respectively  relating  to  the  diflerent  branches  of  the  copy- 
right law,  vii. : — 

1.  Literature. 

2.  The  Drama,  Music,  and  Lectures. 

3.  Painting  and  Photography. 

4.  Engraving  and  Prints. 

5.  Sculpture  Models  and  Casts, 
t).  Foreign  Copyright. 

And  here,  before4  go  further,  I  cannot  but  remark  upon  the 
ill  luck  that  has  given  rise  to  fourteen  or  fifteen  acts  of 
Parliament,*  for  what  might  be  included  in  a  single  act  of  no 
very  long  dimensions.  Now,  the  literary  author  has  one  act 
for  himself  opiy,  while  the  sculptor,  the  painter,  and  the 
engraTor  are  driven  each  to  some  other,  and  sometimes  two 
other  acts  of  Parliament  for  their  protection,  and  I  may  add 
confueion  also. 

In  Literature,  mj  first  head,  I  may  begin  by  stating  that, 
for  a  long  series  of  years  after  the  introduction  of  printing, 
aothora  were  without  any  protection  beyond  some  claims  pot 
forward  under  tiie  Stationery  Company  and  the  Licensing  Act 
of  Obarlea  II.,  and  beyond  a  notion  of'^the  existence  of  copy- 


*  It  has  been  very  truly  remarked,  that  farther  and  nnmerous 
Tariations  of  the  copyright  law  have  been  created  by  another  act, 
the  10  A  11  Vlo.,  c.  96,  which  rlvee  power  to  the  Crown  to  suspend 
the  prohibitions  against  the  aomission  of  pirated  books  into  snch 
colonies  as  make  provision  for  protecting  the  rlgl^ts  of  BrHlsh 
authors. 


right  at  Common  Law,  which,  after  long  litigation,  remains 
Tory  much  of  a  problem  to  the  present- &y.^    At  length  the 
first  copyright  act  was  passed,  the  8  Anne,  o.  19,  of  wEieh,  as 
it  is  repealed,  I  need  say  no  more  than  that  firom  a  doubt 
upon  its  construction,  the  great  cases  of  MiJSaf  and  fayloT,  4 
Burr.,  2303,  and  BedceU  v.  Donald^m,  4  Burr.,  240S,  ensued 
when  the  question  of  copyright  at  common  law  was  disoossed, 
apd  thouj{b  in  the  lattmr  ease  Vroi^ht  to  the  Qouse  o(  Lords, 
and  the  judges'  opinion  tal^en*  was  not  definitively  9(Dttt»4> 
la  amendment  ana  enlargement  of  the  statute  of  Anne  came 
the  12  Geo.  II„  e.  36 ;  tiie  U  Geo.  UI,  e.  53 ;  the  41  Geo.  IIL, 
<v  107 ;  and  the  54  Geo.  lU.,  q.  156 ;  and  so  the  qopyright 
law  resftained  untU  a  comparatively  recent  date,  b.at  its  eoi^- 
ditioo  weis  nioet  unsatisfactory*    The  protection  granted — a 
period  ^f  28  years,  or  the  author's  life-^was  fomt  tP  be  teo 
umitedf  and  not  a  sqftoient  boon  to  tha  great  wovks  wit(i 
which  onr  vriteie  weiie  enl^hlening  and  delighting  the  world. 
Theve  was  also  no  protection  whatsoever  for  the  dramatisl^ 
the  n^uvoiaa  of  the  lecturer,  in  the  pehbrmaaeeor  delivery  df 
hit  respective  produotions.    A  remedy  with  tegavd  to  the 
dras^a  and  operatic  ntnsic  was  procured  by  Sir  Sdward  Bulwer 
Lytton  through  the  3  William  IV.,  c.  15,  and  with  regard  to 
leotoroe  by  Uie  5  A  6  William  lY.,  c  65.    Of  these  aoto  I  shall 
presently  speak.    Some  few  years  after  that,  the  literary 
world  obtained  their  chief  Copyright  Act,  the  5  4»  6  Yic^  o. 
45,  repealing  the  previoue  UMary  eets.  and  stating  in  its 
preamble,  that  it  was  "  expedient  to  amend  the  law  relating 
to  oopyrlght,  and  to  aflbrd  greater  eaeooragement  to  the  pro- 
duetioa  of  literary  worhs  of  lasting  benefit  to  the  world.^' 
And  here  I  cannot  refer  to  thii  sEtatiite  withont  iiay^ng  doe 
hosttge  to  the  mesaory  of  that  peei  stetOMBian*  lavrjCtt,  and 
jedge»  Thdmas  Noea  3!Ufeard,  wiiosiB  eloquence  and  aatiring 
eaetgy  in  thii  good  oaase,  both  in  and  oat  of  Parllanieati  led 
to  the  enactment    Unfortunatdy,  Seigeant  Talfiiord  was  Dd 
iit  the  House  when  tiie  act  actQaUy  paeeed,  and  maeh  was 
aUotred  to  eieep  into  it^  whieh  he  wmm.  ae  doubt  hate  pre- 
vented.   The  net  was  in  the  end  passed  in  a  hurry,  as  time 
pressed  to  save  the  works  of  Sir  Walter  Scott  and  others  from 
the  then  too  speedy  termination  of  their  copyright.    As  it  ia, 
however,  the  5  4  6  Yic,  c.  45,  is  generally  atoitted  to  be 
the  best  aot  that  haa  poMod  in  this  eonnti^  on  eomriight^  but 
it  has,  in  my  hutnbM  o|unum,  some  serieos  defeets.    The 
obiearity  of  sec.l8,  ^viag  oopycijght  in  eaojdopndias  and  pwir 
odioala,  has  given  nse  to  szpenstve  litigation,  suqh  as  the  oaae 
of  SmeetmidiOitr^rw.  Bemina  and oiio^er,  19  Jiir.543 ;  SO  L. 
J.  R.  (N.S.)  C.  P.  175,  and  does  not  yet  seem  to  be  capable  of 
elear  ezplaaatiea  by  tiie  eonrtk    The  asaehinery  in  the  aot 
for  the  purpose  of  re»stration  at  Stationers*  Hall  is  somewhat 
cumbrous,  and  has  this  further  defect,  that  its  |ttaos;pment  b 
left  entirely  to  ministerial  officers,  who,  in  effect^  register  any 
thing  brought  to  them  witiioul  resorting  to  investigation,  or 
affsrdiag  explanation.    This  d^Mit  is  the  aioie  serious,  as 
from  the  case  of  Caaaell  ▼.  Stiff,  2  Kay  and  Johason-s  Ilep^ 
279,  it  would  appear  that  a  negleet  to  register  on  the  part  of 
officials  at  Stationers'  Hall,  prevents  the  author  having  the 
benefit  of  the  International  Ck>pyright  Act,  as  against  the 
public.    It  has,  I  am  informeo,  more  than  oneehappeaed 
that  the  samd  work  haa  been  registered  by^  diffisrsnt  parties,  or 
under  different  tities,  when  a  moment's  inquiry  might  have 
lirevented  it.    True  it  is,  the  14th  section  provides  that  persons 
aggrieved  by  any  entry  in  the  book  of  registry,  may  apply  to 
a  oourt  of  law  in  term,  or  a  judge  in  vacation,  who  may  order 
such  eatrv  to  be  varied  pr  ezpnagpd.    But  that  at  b^t,  is  a 
remedy  aRec  the  mischief  is  aooofnplished,  and  afker  moeh 
injury  have  been  done$  it  is  also  leaving  the  innocent  party 
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•  Btfoei^  V.  Jeferye,  20, 1..  J.  R.  (N.  8.)  Ex,  8M ;  6  l^ch.  580, 
**  Ip  the  United  States,  copyright  rests  whoHy  upon  the  leeaslation 
of  Congress ;  apd  Lord  Broognam,  in  Jefferyn  t.  Booeey,  sud  it  did 
not  exist  at  common  law:  it  was  the  creature  of  statute." — Petere- 
intrjpe  Ahri^fmwfU,  fpOe,  Oopyriffhi,  Tol  8,  p.  S46,  note. 
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no  NMiirce  bal  a  law  mii,  often  when  the  alightest  pretioas 
oaotion  from  a  legal  referee  would  have  pointed  out  and  pre- 
vented the  danger.  This  defeet  in  the  statnte  miffht  be  avoided 
hj  appointing  at  Stationer's  Hall,  a  Registrar  of  legal  standing 
and  aoqairementy  and  with  disoretionarj  powers,  who  would 
not  blindly  make  entries  in  the  book  of  registry,  bat  look  to 
the  real  nghts  and  claims  of  the  parties  registering. 

Bot  there  is  another  and  a  very  serions  defect  in  the  regis- 
tration enacted  by  this  statute,  which  is,  that,  by  the  24th 
section,  no  omission  to  make  entry  shall  aifeot  the  copyright 
of  a  book,  bat  only  to  sae  or  proceed  at  law.  Why  shoald 
this  be?  Is  it  not  most  unfair  to  thus  allow  the  title  to 
oopyright,  in  itself  a  thing  of  all  others  most  incorporeal  and 
inTisibie,  to  remain  a  mystery  until  infringed  f  It  Is  unfair 
in  the  first  place,  to  the  author  himself,  as  it  leads  him  not  to 
attend  tiie  registry,  and  often  to  omit  it  even  when  he  begins 
a  law  suit,  ouch  omission  to  register  may  seem  odd,  bat  trom 
some  experience  I  hsTO  had  in  copyright  caseB,  I  have  seldom 
found,  even  after  a  solicitor  has  been  called  in  and  the  work 
of  law  has  begun,  that  the  book  has  been  Registered.  The 
qnestiott, "  ha?  e  yoa  made  an  entry  in  the  book  of  Registry?" 
comes  nsaallT  upon  the  parties  with  the  utmost  surprise.  I 
may  add  to  this  the  fact,  that  in  the  important  case  of  Sioeti 
T.  Benning  already  alluded  to,  I,  as  one  of  the  counsels  for  the 
defendant,  actually,  though  counsel  and  solicitor  were  engaged 
for  the  plaintiff,  and  the  declaration  tad  been  deliTered,  put 
a  stop  to  the  first  action,  and  made  the  opponents  recommence, 
by  causing  our  solicitor  to  enquire  at  Stotioners'  Hall  if  there 
was  registration.  He  thought  the  omission  so  unlikely  that 
he  would  hardly  go  to  the  fiall,  but  when  he  did  so,  he  foond 
the  thing  as  usnaT,  had  been  never  thought  of.  Bot  if  this  is 
nnfidr  to  the  author,  it  is  still  more  so  te  those  who  may  be 
led  to  make  use  of  his  book.  How  are  they  to  know,  in  many 
instances,  whether  they  are  committing  piracy  of  not?  Take 
fbr  example  the  case  of  a  book  oloee  upon  the  expiry  of  its 
copyright.  No  information  as  to  the  state  of  its  oopyright  at 
Stationers'  Hall  is  Ukelv  to  be  got,  because  no  registration  of 
it  need  be  there  i  but  if  any  one  attempt  to  have  recourse  to 
the  book — a  book,  perhaps,  in  itself  of  no  great  value  as  a 
whole — out  may  pop  the  author  from  some  obsenri^  and 
oome  down  upon  the  party,  and  bring  apon  him  all  the  pains 
and  penalties  of  a  proceeding  for  piracy.  Now  it  seems  to  me 
that  this  injustice  might  be  avoided  by  simnly  enacting  that 
no  titie  shall  accrue  until  registration,  and  tiiat  the  word 
"  roistered,''  with  the  date  of  registration,  be  imprinted  on 
the  title  page  of  •▼erv  book. 

As  a  speeimen  of  the  contradictory  character  of  these 
oopyright  acts,  by  the  7  &  8  Vic,  c  12,  the  International 
eopvright  act,  no  author  is  to  have  the  benefit  of  that  act 
without  registration  within  three  calendar  months  of  first 
pablioatioa.  ^  Thus  a  party  may  make  himself  at  onoe  sure  of 
a  oopyright  in  a  foreign  book,  bat  can  know  nothing  about 
those  at  home. 

With  regard  to  the  nrocednre  under  this  act  and  the  other 
copyright  acts,  I  will  have  something  to  sav  when  I  come  to 
the  enhjeot,  of  a  want  of  a  proper  tribunal  for  questions  of 
copyright. 

Asfiomysecond  heading.  Thel>ramaafi<2Jtftcstc,asfaras 
performanoe  was  concerned,  were  totally  withoutprotection 
until  18aS,  when  Sir  £.  Bulwer's  Act,  the  3  &  4  Wm.  lY.,  o. 
i5,  gave,  it  would  seem,  a  perpetual  copyright  in  the  represen- 
tation of  "  any  tragedy,  comedy,  play,  opera,  farce,  or  any 
other  dramaticnieee  or  entertainment,  not  printed  or  published, 
smd  twen^-eigat  years  copyright  from  time  of  pobuoation,  in 
the  representatioa  of  eaca  tragedies,  comedies,  plays,  opera, 
-ke^  as  should 'be  printed  and  published. 

This  was  ^dear  enonj^h*  hat  the  oopyright  act,  the  5  ft  6  Vic, 
e.  45,  in  extending  the  term  of  copyright  in  performance  to 
that  accorded  to  -literary  works,  and  in  giving  such  copyright 
to  all  musical  oompositione,  junates  some  obvious  confusioni 


and  mav  give  rise  to  the  important  question  ss  to  whal  is  the 
effect  of  the  two  statutes  combined,  with  regard  to  ths  eidniii* 
right  of  pwforming  diamatio  or  nrasieal  prodoetioiis  tktt  ban 
not  been  printed  and  published*  It  is  dear  that  the  lit  lectioa 
of  the  3  k  4  Wm.  IV.,  c  15,  gives  to  their  author  or  biiaasigDee, 
a  sole  liberty  of  performing  them,  without  afizing  any  Iinito- 
tion  of  time.  By  printing  and  publishing,  be  ezcha^  (bii 
perpetual  monopoly  for  a  new  one,  viz.,  the  lole  nght  of 
performance  for  the  author's  life,  or  twentv-eipht  jean  &oin 
the  time  of  publication.  Now  the  5  ft  o  Vic^  o.  45,  i.  20, 
which  includes  musical  compositions,  professes  to  eztend  the 
term  given  in  the  former  act,  and  this  it  cannot  mean  to  dfoet 
by  reducing  that  which  is  already  perpetual.  Tet  It  wootd 
seem  to  do  so  when  it  enacts  that  *'  the  first  pablio  reprweD- 
tation  or  performance  of  any  dramatic  piece  or  maricil 
oomposition  shall  be  deemed  equivalent  in  tlie  ooDstraetioD  of 
this  act  to  the  first  publication  of  a  book.''  This  I  meDtion, 
as  clearly  shewing  that  the  first  act  could  not  haye  been 
closely  consulted  wnen  the  second  was  composed. 

But  there  is  one  hardship  with  regard  to  dramatic,  oriatber 
literary  copyright^  which  I  think  should  be  remedied  bji 
speeial  enaotmentb  It  is  this.  The  dramatist  or  maiieian, 
whether  he  publish  or  not,  has  the  representation  of  bis  pUj 
or  opera  protected,  but  the  author  who  produces  a  romanoe, 
nevu,  or  tale  of  a  striking  oharaoter,  and  dramatic  in  its&m 
(as  indeed  many  of  Sir  Walter  Soott's  productions  an)  bM 
no  proteotion  agMnst  his  work  being,  by  a  mere  little  mecbaDi* 
cal  skill,  converted  into  a  play,  and  the  profits  due  to  bis  ova 
genius  and  labour  beiuf^  at  onee  lessened  by  his  work  beisg 
presented  to  the  pnblio  m  another  and,  to  manv  not  gifen  to 
reading,  a  far  more  agreeable  form.  He,  in  facti  fornisbej 
the  incidents,  the  charaotezs,  and  the  very  lukptffi,  v^ 
another  is  at  perfect  liberty  to  take  possession  of  them  tod 
convert  them  into  his  own  property,  (eee  Xecde  v.  Co9^ 
30  L.  J.  R.,  0.  P.  209.)  It  has  been  asserted  Uiat  the  dnins 
does  not  interfere  with  .the  novel,  bat  gives  it  greater  f(^«> 
This  I  deny ;  beoaase  where  the  novel  is  eminently  sttoeoMfalt 
it  needs  no  help,  and  where  it  is  moderately  so,  the  dnnaUe 
form  is  far  more-  likely  to  supersede  and  shelve  the  oiij^otl 
work.  And  at  any  rate,  it  should  be  left  to  the  author  bimwlf 
whether  he  will  choose,  during  the  existence  of  his  oopjrij^bt, 
to  have  his  work  draouUised  or  not ;  and  if  he  wish  it,  tbea 
let  some  certain  benefit  accrue  to  him  whose  genius  bsi  is 
effect  given  life  both  to  the  novel  and  drama. 

With  regard  to  Leduret,  1  leave  the  Society  to  jod|ce  of  tb« 
following  well  intended,  but  singular  act  (consequent  on  tbe 
case  of  Abemetky  v.  Hnickmaim,^  L.  J.  VL, eh.  S09.)  By  tbu 
statute,  the  5  ft  6  Wps.  lY.,  o.  66  (an  not  for  preventing  tbe 

Eublication  of  leotnree  without  consent),  see.  C  the  author  or 
is  assignee,  of  leetares  to  be  delivered  in  any  8ctt>ol,  semioaiji 
institution,  or  other  phMa,  has  the  sole  aifjht  of  puhUsbia^ 
them  ;  and  every  person  who  obtains,  by  taking  down  in  sboi^ 
hand,  or  through  any  other  means,  a  oopy  of  the  leotares,  ssd 
poblishes  them  vrithout  leave  of  the  author,  or  his  a8sigDe^ 
and  every  person  who  knowingly  sells  or  offers  for  sale  leetartf 
so  unlawAilly  published,  shall.forfeit  the  illeg^  oopies  of  tbe 
lectures,  together  with  one  penny  for  every  sheet  of  tbem 
found  in  his  custody,  one  moiety  to  tbe  orown  and  the  other 
moiety  to  the  party  sueing  fbr  it,  to  be  recovered  by  sotion. 
This  is  all  very  good ;  bus  the  5.th  section  provides  that  tbe 
act  shall  not  eztend  to  lectures  of  the  delivery  of  which  noboe 
in  writing  has  not  been  given  to  two  ma^trates  lifiog  wiUiiD 
five  miles  of  the  place  of  delivery,  two  days  at  least  befon 
delivery ;  nor  is  it  to  extend  to  lectures  delivered  in  anni?er 
sity  or  public  school,  or  college,  or  on  a  public  foundation  or 
by  an  individual  in  virtue  of  any  gift,  endowment,  or  foaDdatioo. 
Now  I  cannot  understand  why  a  lecturer's  dopyright  is  m^^^^ 
to  depend  on  his  hunting  up  two  justices  of  the  peace  to  serre 
each  with  a,  to  them,  useless  notice,  or  why,  if  he  deli ven  bis 
lecture  in  the  public  places  mentioned,  he  is  to  be  depriredox 
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his  copyright  Thus,  those  recent  fide  copyright  lectures  on 
••  Bdmond  Burke,"  by  Mr.  Napier,  and  on  "  The  Irish  Parliar 
ment,'^  by  Mr.  Whiteside,  M.P.,  would  be  forfeited,  were  the 
authors  to  re-deli? er  them  in  a  sinrie  instance,  forgetful  of  the 
two  justices^  or  to  do  80  through  kindness  in  the  hall  of  some 
public  foundation  or  charitable  institution. 

My  third  and  fourth  heading  I  may  include  together,  tub.  : 
— Bannimg  and  Photography,  and  Engravings  and  BrinU, 

It  is  a  fact  no  less  startling  than  true,  that  until  the  July 
of  1862,  there  was  no  statutable  copyright  in  a  punting  or 
drawing.  To  remedy  the  defect, .  attempts  were  made  to 
establish  a  copyright  at  common  law,  but  not  successfully. 
The  last  endeafour — a  case  of  much  litigation  and  much 
arfcument  in  the  courts  of  Dublin :  ( Turner  ▼.  Bobinsan  and 
E^gy  better  known  as  the  "  Beath  of  Ghatterton  Case,''  10  I. 
Rep.  510)  ended  in  a  side-winded  and  doubtful  decision.  This 
glaring  wron^  has  at  last  in  some  measure  been  set  right  by 
the  25  &  26  Vict.,  c.  68,  and  copyright  established  in  paintings, 
and  in  copies  and  engrayings  from  them ;  but  as  tramers  of 
thsit  act  have  not  amalgamated  it,  or  even  made  it  tally  with 
tbei  prerious  eugraving  acts,  the  8  Geo.  II.,  c  13,  the  7  Geo. 
III.  0.  38,  and  the  17  Geo.  III.  c.  57,  I  have  my  fears  that 
much  difficulty  of  interpretation  and  no  spoall  amount  of  liti- 
gation will  ensue. 

In  the  first  place,  the  ttfrms  of  copyright  differ.  The  last 
aet  gives  a  very  unoertain  term-^the  auSior's  fife,  and  seven 
years  after  his  death-— which,  in  some  cases,  may  not  amount 
to  ^tght  yean  copyright.  The  former  acts  give  twenty-eight 
years,  and  thus  as  to  the  engraving,  the  later  legislation  gives 
the  painter  who  eDgraves  hie  own  picture  a  possibly  less 
benefit  than  did  the  former;  and  it  may  now  happen  that  the 
original  painting,  if  unengraved  by  its  author,  may  have  but 
eisnt  years'  copyright,  at  the  expiration  of  which,  any  one 
who  engraves  it  may  have  a  twenty-eight  years'  copyright  in 
his  engraving.  By  the  25  A  26  Tic,  o.  68,  a  register  is  to  be 
kept  specially  «t  Stationer's  Hall  for  puntings,  (Erawings,  and 
photography,  but  nothing  is  said  as  to  engraving  from  ^em, 
nor  does  it  appear  whether  all  the  harrassing  formidttiee  of  the 
old  acts  are  to  be  observed  with  regard  to  them,  or  whether  they 
are  to  be  published  without  any  mark  upon  them  to  show  the 
existence  or  non-extstenoe  of  a  copyright.  But  I  need  go  no 
further,  for  I  am  sure  I  have  only  to  ask  any  lawyer  to  read 
the  8  Geo.  II.,  o.  13,  the  7  Geo.  III.,  c.  38,  and  the  17  Geo. 
ID.,  c.  57,  the  prior  engraving  acts,  and  this  new  painting  and 
engraving  act,  and  he  will  at  once  observe  how  utterly  con- 
flioting  and  eoalradietery  to  each  oUier  they  are. 

Of  the  flfUi  head,  ScuJpiurty  I  may  mention  that  the  first  act 
|n  its  favour,  the  38  Geo.  III.,  e.  71,  (Godson  on  Copyright, 
ChAgigan  v.  Cbsper,  3  Oamp.  Ill,)  was  fbnnd  on  trial  to  hi  so 
defeottve,  that  it  was  held  to  be  no  ofbnee  under  it  to  make 
a  caiHb  of  a  bnst,  provided  it  were  a  perfeel  foe  nrnUe  of  the 
originsl.  Coneeqaentfy,  the  64,  G«>.  III.,  e.  56  was  pteeed, 
and  it  is  the  act  now  in  foioe  on  thie  subject  Thie  act  gives 
the  sculptor  fourteen  years'  copyright,  and  fourteen  years 
more  if  he  be  atill  living  at  the  end  of  the  first  fourteen,  and 
have  not  assigned*  There  is  no  rMpetsatioD,  and  nothing 
required  to  secure  copyright  bevond  the  name  sand  date  of  the 
first  pahlicatiOn  to  be  engraved  on  the  pieoe  of  soulptore,  so 
thai  whether  the  anthor  j^  living  or  not  at  the  end  or  the  first 
fourteen  years,  or  whether  he  have  assigned,  are  matters  his 
co^er  may  find  out  as  best  he  can.  The  power  and  mode  of 
assignment  under  this  act  is  not  very  omr,  but  fisw,  if'  any 
oases  have  (possibly  firom  the  rarity  of  good  sculpture)  arisen 
on  the  consumction  of  the  act,  and  I  thoold  say  fortunately  so 
for  Uioee  who  iiiight  be  litigants. 

On  my  last  heading,  hUemaHondl  Copyrighi,  I  have  only  to 
remark  that  conventions  with  foreign  countries  are  not  likely 
to  be  made,  or  to  be  much  employ^  in  our  favour,  once  the 
state  of  our  law,  as  understood  to  be  decided  in  Booseg  v. 
Jeffbru9,  20  Law  Joomal  Bep.,  Exdxeouer  354;  JeffisryM  v. 
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Boo9ey,  4  H.  of  L.  0.  815  ;  OUerdonfr.  Bkusk,  L.  J.  R.  (X.  S.) 
O.P.  165,  becomes  generally  known,  vis.,  that  a  foreign  author 
if  resident  in  this  country  has  a  copyright  in  a  work  which  he, 
while  so  resident,  first  publishes  here.  Now,  as  bv  the 
American  law,  a  citizen  of  the  United  States,  and  by  the 
French  law,  a  French  subject  obtains  copyright  in  his  own 
country  whenever  he  publishes  there,  without  regard  to  prior 
publication  elsewhere,  all  the  American  or  French  author  has 
to  do  is  to  come  over  and  make  a  short  stay  here,  and  during 
his  stay  first  publish  his  work  here,  and  lo  f  he  has  an  English 
copvright.  This  plan,  I  may  further  state,  was  acted  upon 
hj  Mrs.  Beecher  ^we  in  the  productiun  of  **  Pred,"  the  copy- 
right of  which  was  never  disturbed  in  this  country.^  Our  law 
beaig  so,  the  Americans  naturally  laugh  at  any  idea  of  an 
in temation al  oopy right  con ven  tion  between  them  and  us.  One 
other  defect  in  our  International  Copyright  Act,  or  rather  in 
its  Amending  Act,  the  15  &  16  Vic.,,  cap.  12 — a  defect  specially 
nnfiur  to  France— is  thb,  viz.,  that,  by  sec.  4,  it  forbids  the 
representadon  here  of  unauthorized  translations  of  dramatio 
works  represented  in  foreign  countries. '  This,  under  the  con- 
vention with  France,  would  be,  as  we  well  know,  a  great  boon 
to  French  dramatists,  but  section  6  of  the  same  act  takes  the 
boon  away,  by  enacUng  that  **  nothing  herein  contained  shall 
be  so  construed  as  to  prevent  fair  imitations  or  adaptations  to 
the  English  stage  of  any  dramatic  piece  or  musical  composition 
published  in  any  foreign  country."  Now  as  most,  I  might  say 
all,  versions  of  foreign  dramas  are  adaptations  rather  than 
translations,  the  whole  of  this  piece  of  legislation  becomes  a 
simple  absurdity. 

Having  thus  shewn  not  anything  like  all,  but  only  soo^e  of 
the  most  striking  defects  of  our  copyright  statutes  as  to  the 
title  and  rights  they  pretend  to  estM)lish,  I  would  draw 
the  Socie^s  attention  to  what  is  a  stiU  greater  evil,  viz.,  the 
utter  want  of  a  proper  tribunal  for  the  easy  settling  of  copy- 
right questions,  and  for  affording  ready  redress  in  eases  of 
piracy.  At  present,  be  the  Question  ever  so  trifling,  the  only 
means  partiee  have  of  establishing  their  rights  is,  except  in 
one  sin{;le  instance,  by  a  suit  in  Chancery,  or  an  action  or, 
proceeding  in  one  of  the  superior  courts,  or  possibly  in  a  few 
instances  by  connty  court  plaint  For  instance,  as  I  have 
shewn,  an  author  goes  to  StaUoners'  Hall  to  regbter ;  Uiere 
is  no  one  there  to  give  him  any  information  or  instruction 
beyond  a  merely  ministerial  officer ;  yet  if  he  make  the  slightest 
slip,  a  suit  or  action  may  follow  that  wUl  oost  him  hundreds, 
perhaps  thousands  of  pounds. 

But  if  this  ie  hard  towards  those  establishing  tMe,  it  is 
downright  monstrous  towards  those  seeking  protection  or 
iredress  in  most  cases  of  piracy.  A  copyright  pmto  is  ne  better 
than  any  other  pirate,  though  less  aignined^    He  is,  in  fkot, 


a  mere  pickpocket,  and,  like  ptckpookets  generally,  he  is  a 
pauper.  Well,  one  of  theee  pauper  pirates  ponncee  on  end 
plunders  some  new  work  of  Itteratan  or  art ;  and  it  ie  vital — 
vital,  I  mav  indeed  say  in  eooh  matters— that  the  author  or 
owner  of  the  work  should  stop  him  at  once ;  b«t  he  cannot  do 
so.  Let  the  ro^'e  be  e^ver  so  darihg,  ever  so  openly  nnjustifi- 
able,  yet  the^  is  ne  i«medy  to  resort  to  but  an  action  at  law 
or  a  suit  at  equity.  Just  oonceive  a  thief  taking  ynnr  watch 
or  ^our  handkerchief  and  you  have  no  redress  bat  to  serve  a 
wnt  or  summons  npon,  or  to  file  a  bill'  againel  him  I  I  need 
not  go  through  aU  these  oopyright  'aets  i^gain,  hat  I  am  sure 
I  am  quite  safe  in  stating,  that  with  the  estoeptimi  of  tiie  new 
PunUng  Copyright  Act,  the  25  &  26  Vio.,  c.  68,  ne  Copyright 
Act  gives  a  sammaiy  remedy  in  piracy.  The  resolt  to  authors, 
artists,  and  publishers,  and  to  sll  eoncemed,  has  been  deptor- 
able,  in  fact  so  much  so,  that  itamoonta,  in  nine  eases  out  of 
ten,  to  leavinjs  their  property  unproteeted.  The  aotion  at  law 
or  the  'suit  in  equity  in  copyright  aatten  is^  mersover,  by 
theee  acts,  enoumberad  vrith  iMuay  estsm  fonaalities,  and  the 
prooeedinffs  ar^  mpdisod  so  diftonlt  and.eoinplieatii,  that 
oopyright  DQsineit  has  beoonie  qnite  a  lepaiate  department 
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of  the  law,  reqairing,  like  patents,  agents  and  counsel  specially 
ednoated  for  the  parpose ;  and  this,  in  most  oases,  to  maintain 
a  Hght  that  a  child  mif^ht  nnderstanlL  The  sjjtem  is,  I  am 
infonned,  still  worse  since  the  recent  Bankruptcy  Act ;  for 
now  the  pirate  defendant  has  only  to  resist  the  action  if  he  sees 
the  shadow  of  a  chance,  or  to  let  it  go  by  default  if  he  see 
none,  and  ihta  become  a  bankrupt  and,  ^et  his  opponent  at 
defiance ;  and,  may  be,  before  proceedings  can  be  brought  to 
bear  Upon  him,  this  defendant  has  made  hundreds  of  pounds  by 
hts  piracy.  Ihat  this  is  now  going  on,  I  have  onW  to  refer  to 
the  case  of  Cfambari  t.  Ball,  which  has  ended  by  Mr.  Oambart 
successfully  defeating,  at  a  large  expense,  a  mere  pirate,  which 
pirate^  unable  to  pay  the  taxed  costs  of  £133  against  him, 
comes  before  the  Banxruptpj  Court  and  obtains  his  dischuge. 
Mr.  Oambart,deserTedIy  eminent  as  a  print  publisher,  has  just 
brought  out  a  pamphlet  on  the  subiect,  which  I  recommend 
etery  one  here  to  read.  But  not  only  Air.  Gambairt^  but  most 
pnbushers  in  London  are  sufferers  from  this  intolerable  state 
of  things.  I  hate  the  authority  of  Messrs.  Ste?ens,  Son,  & 
Haynes,  of  Betl  Yard,  Mr.  Harrison,  of  Pall  Mall,  Messrs. 
Hun^t  A  Blaokett,  of  MiUborough  Street,  to  state  as  much  with 
regiird  to  theni,  and  I  am  certain  that  if  I  canvassed  all  the 
respectable  publishers  in  the  realm,  ififit^  would  be  but  one 
opinion  amongst  them* 

I  should,  however,  in  fairuen^  refer  to  the  new  aet»  (the  26 
&  20  Vio.,  a  68]  siving  cop^risht  in  paantinfs,  draifingfi^  and 
photographs  which  does,  in  ite  Sth  se^^on,  proyide  a  summary 
redress' before  two  justices  for  piraoy;  butai  the  framers  of 
that  statute  have  left  the  former  ardstic  or.Eugraving  Aot 
(the  17  Qeo.  III.,  c  57)  untouched  or  unreferred  tp,  the  cnrioi^s 
state  of  circumstances  arises  that  one  act  drives  you  to  a  suit 
at  law  or  equity  to  protect  au  engraving,  while  you  may  sjo 
before  a  magistrate  for  a  photography  This  Is  graphioaw 
shewn  in  Mr.  (Jambart's  paAnphlet : — 

^L^t  me  now,**  says  Mr,  Qumbart,  "point  out  an  anomaly, 
oreated  by  the  act  of  last  session  on  this  suluMt,  which  is  so 
extraordinary  as  to  be  l^ypnd  belief,  had  not  recent^  events. 
in  diillBrent  courts  of  law  fhlly  demonstrated  its  existence. 
Whereas  the  engraver  has  the  most  precarious  protection 
against  the  photographer,  the  p1)oto{;rapher  can  obtun  an. 
efficient  remetdy  by  sumnpiaiT  proceedings  in  a  policei  court  for 
the  infHhgement  of  copyright  in  even  so  trifling  a  production 
as  a  oarte-de-visite.  tfpou  such  a  thing.  9$  this  he  can  bring 
the  olfender  to  instant  pui^shmentl  Messrs.  Southwell, 
publishers  of  Miss  Lydia  Thompson's  carte-de-visite,  have 
8|opped  the  career  of  several  persons  who  pirated  it ;  yet  iJl 
mj;  cfforti  te  tflOif  tnMwy  of  woUcs  of  high  aH  have  been  as 
y^fruitlees.  Let  m  im  how  mnehfurtto  this  anomalous 
Btilte  of  thimge  will  eftlet  a  gifen  case,  and  thus  show  the  ex- 
traordwarj  stUe  of  tfatt  law.  Supposing  Messrs.  Ooloas^ 
should  eopmisakm.  Mr.  Qeurige  Doo  to  dSreteayear  of  hie 
ability  to  reproducing  Miss  Lydia  Thompson's  oiule-de-visite 
h^  line  engraving,  they  would,  wheir  iirought  before  Mr. 
l^vwhitti  reoslve  mMant  pttniahmeat  Ibr  so  iufrihging  Messrs. 
Southwell's  QOpyright.  No  plea  of  the  value  of  the  ul^itio 
■kill  employed  vrouTd  shield  tliem  f^m  this  proseontlon.*  Bn% 
should  tbu  oAneo:  go  the  othur  waf,  and  Mesml.  Southwell 
copy  ioL  pholDgrat^y  Mr.  QsoNle  Ooo^a  magniteimt  ebgravlng 
of  S.  dfl  Biombb'a «« Raisiag  of  Laiarus/  upon  which  lie  has 
beea  already  aigiged  ibr  six  ^eakv,  Meseft.  Ooftnaghi^  the 
propiuetoui  of  thut  trftibs^  nonld  have  to  eudure  all  the  uneep- 
taiaty.  and  expNAse  attending  iny^^pioceediaffe  agdnst  Mr.  Ball 
and  othen»  aad  might  bei  couipeliea  to  chaseM  esArs.  Southwell 
fh>«soouY*loi>o«wt^  hiitingto-proveihemeftafaigof  au  Act  of 
Pajrltantnft  dnxkig  .tiaerprooMsl  If  there  ever  was  *  ease  of 
twp  wejB  and  tv6  neaanrea,  hem  is  one.'' 

''  The  power,"  contifanea  Mr.  Gaokbart,  *'  of  proceeding  by 
tummaij  pnooesa  befora  two  justioes  of  the  peaoo  granted  to 
publi^hm  (^.photiwruiiha,  should. also begivea  to pubHshers 
pf .  tUgOiiM*'    t^^  tha  gruatssl  evil  ofHlho  late  net,  tbM 


eugravings  are  not  dealt  with  so  iavonrably  as  photo^pks 
are.  Lastly,  it  is  necessary  to  devise  some  means  of  hnngug 
to  justice  offender^  who  have  po  domioUei  and  hawk  ptnoiM 
from  house  to  house,  or  station  themttsWea  in  the  pabhe 
thoroughfares.^'  ^  Mr.  Qambart  in  this  is»  I  am  sue,  expresnBg 
a  universal  opinion. 

I  have,  I  repeat,  given  in  ^is  brief  sdmo  onU  the  sslicnt 
defects  of  our  present  copyright  law ;  ana  in  so  doin^  I  hsTs 
not  touched  on  any  thing  approaching  the  whole  amooat  of 
the  difficulties  and  hardships  that  arise  from  this  law's  sctsal 
eonftised  condition.  Our  magasines  and  perio  Ucals  teem  with 
complidnts  about  it,  and  in  pardoular  I  would  point  to  manj 
able  letters  and  articles  on  the  sul)jeot  that  have  appeared 
recently  in  the  Aihenceum.  There  is,  indeed,  but  one  feeliog 
on  the  part  of  evisry  one  interested  in  such  matters,  thai  tbe 
copyright  syetem  must  be  thoroughly  reformed,  ana  to  sffeek 
that,  doee  not  seem  to  be  anjr  grwt  difficulty  after  all  The 
plan  ^  would  humbly  sugest  is  simply  thit: — 

Take  the  whole  of  these  cop^rright  acts  and  opnsolldats  tham 
into  one  statute ;  fi)rm  them  in  fact  into  a  sin^^  code.  After 
what  has  been  achieved  in  this  way  with  the  onminal  law— a 
giant  undertaking — the  consolidation  of  the^  copyright  Itw 
would  be  comparatively  easy.  In  that  oonaoUdation  I  woold 
further  suggest  that  the  following  principlea  and  measareebe 
adopted,*  vis : — 

1st  Gnu  term  of  copyrlffht  to  be  estaUiaked  in  allworinof 
literature,  the  drama,  mnsio,  and  the  fine  arte. 

2nd.  One  mode  of  registration  for  all  kinda  of  co^yrighi  ssd 
no  copyright  to  afoerue  until  rtglstnitiDtt.  Soma  visihls  bibi^ 
such  as  the  word  "  regt^ned*^  with  the  date  of  repsMioa 
to  appear  prominently  on  all  artielea  eiuojnog  oopyiighi 
This  may  seem  difficult  in  the  ease  of  anpubltehed  drsmu  or 
musical  composidons,  but  tha  irord  '*  ntgiatered"  and  dsts 
might  appear  on  tha  bills  anaouneing  theiK  i^rfermanea 

3ni  A  literaiT  author  to  h%ve  sqoh  oopyiigbt  in  hie  work 
that  it  shall  not  be  dramatieed  without  hia  consent  during  tbe 
existence  of  his  copyright  And.  as  to  fora^  eopjrith^  bo 
foreign  play,  of  a  country  in  convuntion  wkh  iis,toMdrip 
matised  or  adapted  here  without  the.  authov'a  consent^  while 
his  copyright  existe. 

4th.  No  i^Kson.  but  a  uative  or  nutevalioud-Mllieet  of  the 
British  empire  to  have  oopj^ghtin  i^  except  under  an  laUt' 
national  Copyright  convention. 

5tliL  An  asseesor  of  legal  staadlnc  and  esperieacs  to  be 
appobted  at  Stationera'  ttalL  with  dumaliuiian  and  jadieisi 
powers  as  to  registratiqn,  an4  the  deeiaiott  oCordinarT'iM^^*'* 
connected  with  cooyri^t  law*  There  migh^  in  giarer  qnes- 
tions,  be.  an  appeal  from  hia^  t^  a  anpffrior  eonrt 

6th.  A  summary  jttriadMitioninaUflBin«rjiopyvight«Battfn^ 
and  particularly  in  oeaoe.of  piracy*  Suah  jurisdiction  might 
be  fovepi  to.  the  assewior  at  Stntionera'  Hall' in  London,  end  to 
the  ju4(P»  pf  the  coqnl|y  eoatta»  and'  in  asasa  pivne^  and  the 
seiaure  of  pirat^  ooplea  to  tun.  jsalieea,  oe  one>stipeBdisiy 
Magistrate  m  the  country. 

7th«  A  power  (under  an  order  ftan  tta  aanesor  or  «e 
justioes)  or  immeoiale  aeiMra  of.  panted  artioles  in  gating 
eases  or  piracy, 

6th.  Fine  and  penal  impriaanmant  in  such  i^arlng  oum, 

9|h^  A  brief  suaseeai^  of  tha  oopyright  law,  togathor  wtv 
the  rolee  and.  re^latiens  to  be  aabliahed  by  tha  asssteor,  to 
be  delivered  at  IStationera'  Hall  to  any  paity  applying,  <» 
paynif  nt  of  a.amaU  fiesb 

reform  mtil 
(nstions 

lo  agree  ou  one  system  01  oopyrigaKb  iiesr  it  we  wareeo^*it^ 
then,  the  thing  would  never,  be  acoompUshed.  Bnoh  delay  eeeoe 
to  me  much  as  if  it  were  to  defer  our  conyentipns  for  th^  srreetoi 
eiimlnale  in  foreign  countries,  until  the  or|miiuil  lau[  of  ey^ry  '^ 
eonld  be  assUnikted. 


1868;] 


LAW    JaVBNAL. 


*■* 


irti 


±^ 


dsss 


A  code  opoD  raoh  4ba«l8  would,  I  ijm  SQr«^  be  ah  invftloable 
boon  to  that  clasa,  which  so  well  meriu  reward  and  proteetion 
-»th#  am  who  prodaoe  (to  bbrrow  from  the  preamble  of  our 
present  oopTTicht  aofe)  those  works  whidi  9att  of  hetinif  beiieit 
to  the  world.  Naj  mofe^  Moios  is  proTorbiallj  improTideot, 
and. as  with  Otwaj  and  CrolqBmitb,  tioo  often  But  a  mere  child 
in  the  WttTCr  of  the  #6rld.  The  deftush^  sMbt^ite,  therefore, 
wherewith  w«  are  to  shelter  it  ehoald  b«  Of  the  pbineilt  baild 
and  the  readiest  aooess:  no  labyrinth*  no  intrioata  paths, 
should  be  aronnd  it  we  iti  England,  at  least,  shontd  guard 
and  foster  that  iliiew  of  our  i^rMtaess— the  works  of  4dthort 
and  artists— with  tiie  same  jealous  oare  and  inteUig^bltf  means 
that  characterise  copyright  legislation  in  other  oountries.  It 
is  only  when  We  do  so,  mi  we  can  prbddly  announce  in  the 
words  of  the  poet-« 


*— «8mii  Ue  etiss  ana  prosmle  laudL 
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orvisioN  eouKTS. 


^•^ 


TO  ooRREapoNiuann. 

AU  other  Ownmfwtfcm  en  Oi  kUkerh  i»  U  aiinmd  t9  ^TM  JUOon  qf  tt< 


THB  IiA.W  Airo  fBACTIOB  QF  TBJi  tr^PBtt 
.  OASTADA  DZyraiON  OOITBTS; 

(  OcmUnmidffom  ptig$  289). 

[CoTTM^iPii.— Add»  after  <«  ooilnlgr;"  7Ui  lia^  Mm  th^  beitom  of 
page  280  (i^.  y,  Davm,  8  Cox,  CO.  486J]. 


SITETCIAL  PROTECTION  OF  BAILttT. 
Sees.  195|  196,  ld7  and  198,  contain  provisioQfl  for  the 
proteotion  of  Bailiffs  and  penoiia  aofing  ia  their  aid,  nmikr 
to  thoee  in  the  Imperial  Statute  24  G«o.  EL  cap.  4,  for 
the  proteodon  of  Cpoatableai  slightly  altered  ao  nB  to  adapt 
ihem  td  the  DiTiaion  Courts ;  and  die  eases  decided  in  the 
Imperial  Statute  will  for  the  moat  part  be  found  autboii- 
ties  in  point  in  the  oonatruction  of  the  above  named  aeo^ 
tione  of  the  DiTiaion  Oourts  Aet 

The  leading  objeet  of  th^  eH^neuts  ia  to  protect  the 
Bailiff  in  what  he  haa  done  ia  obecBenee  lo  a  warrant  mdw 
the  hand  of  the  Clerk  and  seal  of  the  Court,  that  he  may 
not  be  responsible  when-  he  aets  in  obediaBoe  to  siwh  war- 
rant, ahowB  it  and  giyea  a  oopy  of-it  when  required,  lei^ng 
the  CTerk  to  answer  for  any  defbet  of  jdriadiction  ot  other 
irregubirity  in  at  appeiring  by  the  warrant  he  h^s  issued 
to  the  Bailiff  for  ezeoution  (see  J<mm  t.  FSra^Xait,  5  East 
445;  AtkiM  T.  i^y,  11  Adl  k  t.  77^;  iVtcsy.  ifet- 
Jenifer,  2  B.  fr  P.  185). 

Section  195  of  the  act  provKfes  that  ^'ifo  aoti<m  d^aQ  be 
brought  against  the  Bailiff  of  a  Division  Courl^  or  agunst 
any  petson  acting  by  \Sa  ordeir  and  in  his  aici,  for  anything 
done  in  abedienee  to  any  warrant  under  the  hand  of  the 
derk  and  seal  of  the  Gourt|  until  a  written  demand|  signed 


by  the  person  inteiiding  to  bring  theaetion,  of  the  perinali 
and  aeopjof  snoh  warrant  has  by  sueh  |»non,- his  aitdnwy 
or  agent^  bee^  served  upon  or  left  at  the  Midenoi  of  soidh 
Biiili£^  and  the  perosai  and  copy  hsra  beelk  n^eoled  or 
tefbaed  for  the  s^atte  of  At  days  after  iMkoK  detenkd:'' 

Tlie  ptoteetion  is  slrieily  oenibed  to  t^  '^  BUBIff  6^  a 
DMsion  O^urt,'*  6t  any  ^M6n  editing  \xf  his  ef^er  and  in 
hh  aid,  under  a  Warritint  from  thei  Gbtu^  beaHr^  tlie  Clerk's 
s^atlM  atad  the  seal  of  Ae  OoJttrL  It  dote  ndt  eit^ifd 
to  0<msGihres  execltillng  a  waniaM  of  aftesehment  bsbedbjf 
a  lIa^;iBtrate,  hot  lirould  H  eitend  to  the  proteofion  df 
OMstsUes  enforoing  s  Ha^Md'S  Warfint  foran^pWIalty 
niAde  leooveAble  bdfote  thek  wiM  CBe  iftvii^  Ot^tMa 
Act* 

The  qtMsiion  oattie  up  in  ar^iee^  diid,G^foy  ▼.  McCdrhf 
tt  alf  22  U.C.  QB.  5^8.  A  Magikxat^  gkve  a  wartant  to  a 
Conslabiia,  under  amotion  200  of  the  Di^o^  Co^trts  Aei,  t6 
atti^h  the  goods  of  oneft.'M  thtt  pbMsnbilk  of  tfa^pUiKtifE 
Under  this  tmain  goods  w^ns  setM,  and  an  aiotion  wtt 
brought  agaitsi  the  Mtgii»ftratef,  th^  Cohstiibie,  and  ti&« 
ersditor.  The  Constable  pleaded  not  gbilty  by  the  19^1, 
197th  and  198th  seotions  of  th^  aot,  at^  ^e  queadon 
whether  the  Constebte  wai  Within  the  promotion  x>f  ibete 
chndMB,  With  oAers,  oanyft  nf  upon  an  applioalSdn'  for  a  iiieW 
triil.  Ths  paltiottliKr  prinfr  do^  not  ap^r  to  have  beetf 
ufged  in  arguttent,  but,  on  dellveriiig  the  judgttMnt  of  ttSU 
Court,  Draper,  C.  J.,  obssrved,  '^Th^  ohiy  dbubt  that  oatt 
arise  is  whether  the  XagistMLte  is  fiable:  Air  to  defotidhni 
K^  his  pie*  of  ifbl  gttHty  hi  Mnted  id  be  founded  on  the 
Division  ConrUi  A<^  se^^bmi  190, 197  ^ii  198.  These 
seetions,  heweviB^,  itM  KtfMa  to  the  pliofeedoit'  ^  tSie 
Bailiils  of  «he  Wvikion  CottrtiJ,  and  of  person^  aoflng  by 
th^  ovIfiHt  uid  in  aid  of  the  BaifiS^  'for  ah^Otinffdone  lU 
obeiime^  i6  dfiy  wdartdud  tmdtf  the'  hcMt  ^OiiClet'Jt  cind 
fkt^o/^OouH*  ITo  suWiMrrant  a^i^  <o  Kive  beetf 
issued  hei^)  and  the  #ailraiit  of  i^hibh  evfd^<^  waii  gN^eu 
war  directed  tb'thii  defeiidiht  K^,  a  donstabM,  aiif  therri 
~was  not  any  proof  ofibred*  that  h^  was  a  ba&iff  of  any  Divi- 
sion Court.  He  doer  not  thersfors  biing'  himself  within 
the  proteeObn  of  tiij  seetlbitB  r^ilMd  ttf  by  his  plea  of  no^ 
guilty.  He  does  not  invoke  Ae  protection  of  the  198rd 
and  194th  seetions  of  %t^  DiVidibU  G^fOi  Aet,  fd  W^ch, 
if  to  anything  in  that  stitnti^  h6  might  have  ap|>6idea. 
Nor  has  he  leKed  M*Av«i}ti»^pr6«M»lSttidMrof^lihepeite 
and  other  oftoeib  «t«m  titHtloiiii*  acObW.  (Ooi^:  BtiUL 
U.  C,  oh,  120,  ieos.  9,  W^  ll,  20.)  His  oM  iherefokb ' 
zests  simply  on  nor  guiles  and  dv^  effidMioei  vHU6H  i»*o6ti-^' 
oluHve  a^nst  Whebn  the  erMtlor,  is''equaUy  s&  a^;£hfrt' 
him." 


7     \  \'\ 


•  lasdoh 
iloailB 


tlM  intna  law  Ibr  Hm 
lflSaadl94nlihtl» 


or  OdmIhUmi^  ortht  pioff. 
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It  is  quite  eletr  that  eir«n  the  Bailiff  of  a  PiTision  Coart 
is  Uable  if  he  has  not  a  warrant  signed  and  sealed  as  re> 
qmred  by  the  l&5th  section;  or  if  he  has  aeted  bejond  its 
anthority  he  is  liable  for  the  ezoess^  and  no  demand  of  a 
oopy  of  warrant  is  neeessaiy.  (^P^pptreom  t.  HtyfrnaMf  9 
M.  &  W.  618 ;  I\mtkihwmie  ▼.  Gibiom,  8  Esp.  26;  Bams 
T.  Luteamey  8  Ad.  &  B.  589;  Cfrozierr.  Cund^,  6B.&C. 
282.)  It  has  been  held  that  where  a  jostaoe  of  the  peaoe, 
who  issued  a  warrant  to  a  constable,  oonld  not  be  sned  for 
the  wrong  done,  the  plaintiff  was  not  bonnd  under  the 
Imperial  Act  to  demand  a  oopy  of  the  warrant  before  oom- 
menoing  his  action,  for  that  the  object  of  the  sftatnte  in 
makii^  a  demand  of  the  wwrant  necessary  was  that  the 
justice  might  be  properly  joined  or  made  a  defendant 
(Starch  t.  dark^  4  B.  &  Add.  118;  Crwiery.Oundi^^  6 
B.  &  0.  282 ;  OtUar  t.  KadweU,  2  N.  &  M.  899.)  And 
the  same  prinmple  would  apply  to  the  enactment  under 
eonsideratioB.  If  the  Buliff  take  the  wrong  person;  or  if 
ihe  warrant  be  to  take  the  goods  of  A.  and  he  takes  the 
goods  of  B.,  or  if  he  execute  the  warrant  beyond  the  local 
limits  of  the  jurisdiction,  he  is  not  within  the  protection  of 
the  clauses  relerred  to  in  the  act.  (Haye  ▼.  Buah^  1  Han. 
&  G.  789 ;  CroBier  t.  OunJi^y,  6  B.  &  C*  282 ;  Kay  t. 
Oraver^  7  Bing.  812;  MUtm  t.  Green,  6  East.  288.) 
Although  a  party  injured  may  proceed  against  the  plaintiff 
as  the  immediate  wrong»doer  for  the  excess,  where  he  has 
exceeded  the  authority  given  to  him  by  the  terms  of  the 
warrant;  yet  if  the  warrant  itself  was  clearly  illegal  he  can 
also  of  ooQise  proceed  against  the  deik,  and  in  some  cases 
against  the  party  also  who  caused  the  wamnt  to  be  issued. 

Assuming  tint  a  BaiKff  has  acted  on  a  proper  warrant 
ftom  the  derk,  a  written  4^mand  of  the  oopy  is  a  condition 
precedent  to  any  right  of  action  at  alL  No  action  shall  be 
brought  until  a  written  demandi  &o.,  has  been  ser?ed,  be. 
ing  the  language  of  the  clause.  The  demand  must  be  in 
writing,  and  signed  by  the  person  intending  to  bring  the 
action^  but  it  has  been  hdd  tiiat  the  signature  of  the 
attorney  on  behalf  of  the  party  is  sufficient.  (Ji^  t. 
Orchard^  2  Bos.  &  P.  89;  Clarh  ▼.  Woodi^  2  Sxch.  896.) 


DANOEB  OF  NOT  SEUSCTINa  THB  CLERK  TO  IS8UB 

ATTACHMENXa 

Under  the  DiTisioft  Oourts  Act,  the  ereditot  has  eehdoe 
in  cases  of  attachment  to  apply  to  any  Miigistnitei  or  to 
ihe  Clerk  of  the  Court,  to  issue  the  wamnt.  Thedivisidns 
are  so  small  throughout  the  countiy,  and  the  clerk's  offioa 
is  usually  so  n^ar  a  creditor^ s  reeidenoei  generally  in  the 
same  or  ana^oining  township,  that  rarely  is  there  any 
cogent  neceasity  for  applying  to  a  Magistrate  rather  than 
the  Clerk,  and  the  saving  of  a  few  miles  against  the  risk 
of  enor  is  rather  heaty  odds  for  a  plaintiff  to  take.  Apply- 


ing to  a  derk,  he  comes  to  an  officer  experienced  in  the 
work,  one  who  has  all  the  forms  before  him,  and  whose 
friendly  word  of  caution  will  often  saye  a  phdntiff  from 
getting  himself  into  difficulty. 

It  is  not  so  when  he  applies  to  a  Magistrate,  who  u  not 
and  cannot  be  expected  to  be  £imiliar  witii  the  Dirisioa 
Court  procedure.  The  propriety  therefore  of  enployiDg 
the  Clerk  seems  obyious  enough.  Let  no  suitor  be  per- 
suaded by  a  Magistrate  to  come  to  him  on  such  abwinen, 
and  perhaps  it  may  somewhat  damp  ardour  in  thu  puti- 
cular  if  we  mention  the  fact  that  a  Magistrate  is  not  eDti- 
tied  to  any  fee  under  the  statute  for  doing  the  work. 

But  to  come  to  a  case  in  pmnt,  we  refer  to  Oray  y.  Jfe- 
Carty^  Key  and  Whetan,  decided  in  Trinity  Term  kst 
(22  U.  C.  Q.  B.  668.)  The  defendant  Whekn  applied  to 
the  defendant  McCarty  for  a  warrant  of  attachment,  who 
issued  it  as  he  thought  in  the  regular  manner;  bat  H 
turned  out  that  the  Magistrate  had  not  obserred  the  ie> 
quirements  of  the  statute,  and  Whdan  as  well  as  the 
Magistrate  was  held  liaUe  in  damages  for  the  sdsore  made 
under  the  warrant 

Chief  Justice  Draper,  in  giting  judgamit  in  tiie  cise, 
observed,  the  authority  of  a  Magbtrate  <'  is  not  derived 
"  from  the  general  authority  Tested  in  him  as  being  id  the 
<'  Commission  of  tiie  Peace,  nor  from  any  special  anthoritj 
**  conferred  on  Justices  of  the  Peace  by  statute,  in  uy 
^<  criminal  or  quasi  criminal  matter.  His  power  to  ianie  t 
''  warrant  of  attachment  to  seize  the  personal  estate  ud 
<<  effects  of  an  absconding,  concealed  or  remoying  deht<ff) 
<'  is  conferred  exclusively  by  the  199th  and  200th  Bections 
^'  of  the  Division  Courts  Act;''  observing  afterwards,  in 
his  judgment,  that  until  Such  an  affidavit  (as  required  hj 
the  statute)  was  filed  with  the  Justice,  "  he  hat  nojunr 
diction  whatever,'*  If  creditors,  after  (he  decision  in  this 
case,  go  to  Magistrates  for  iittachments,  they  incur  the  riak 
with  their  eyes  open  to  the  danger ! 


QUSEITS  BENCH. 

I 


M^ortetttlkiCbmt) 
Ix  u  AoCiTTOBoa  Avn  Thi  CoBPoaAnox  or  rsa  Czrr  or  Toaosio. 

Ai0«»-£H^  f0  f^«late--S2  1^  e^  90  a^aa).  JK.  SaO,  Mia^sei.  18, 9^ 

AU,  that  tlM  S3  VIo.  dL  00  aaa^  M^  2B0;  Mb^MP.  lA,  so;  KiTtef  povv  to  mo^ 
dpti  eorpormttou  nUtlaf  to  atiran,  apoUw  to  wwart  tSrmdf  eoutraeud  V 
fttomvl  taxation,  not  to  tlioia  mlj  whiph  alekt  aftorwanb  be  bsllt 

«ha  10th  rab^MMoB  aatlMirfaM  a  bj-lav  to  flonpd  tba  dnlBtos  «  cTinyfranj' 
Tarda,  meant  lots,  oallara,  privata  drala^  dnn,  eMMOota,  aadprittH*  ^^  *P 
aatoai  tba  ownm  idtfa  tha  ocMto  thmoflf  dona  ^tta^mndl  OB  tbdr  de^ 

and  tha  SMh  rabwetiM  "Sir  eliaf|li«all  paraima  who  own  orooeipj]»3>fv 
whieh  li  dialMd."  or  rnnlred  to  to  SmliiBd  Into  a  eoonoa  Mwerv  wint 
reasonable  rsAt  fbr  tha  naa  of  tha  sama.  Tha  by-law  in  onsst:on  sasctaatiiw 
''all  aroohdi,  yaris,  Taeant  Iota,  or  oMcr  prmmitet  abutting  an  say  nrf^ 
dMmld  to  drainad,  aad  Sxad  tha  not  totopaid.  Bdd,  not  olMlootlMM 
Inslndlng  othar  prqpartlsa  than  thoaa  aieDtkmttd  In  tha  statute,  *»!(  ^^^^ 
inthaaothsi 


sab^aetion  oonld  indnda  only  tto  kladi  ^J*^!!!^ 
te  thaieih,  H  BigM  WMlfa  tha  sama  toBatraflUoB  te  «bt  tirhv* 
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lb*  oimrt  ineUn^d  to  think  that  th«  owatr  or  oecnpkr «r  tte  wwerfy  mteht 
knUy  beaUovadtooomnate  JkNTthAMsml  cmiI  by  imBMBt  of  •  tx«d  mm, 
and  reAiMd  therefora  to  quash  th»  daiiM  authoiitflng  sneb  an  amng»m«iit. 

The  Mwer  rant  not  being  a  charge  opon  the  land,  BM  that  pajment  of  it  could 
not  be  enforced  by  the  aune  means  aa  the  ordinary  imnw !■ 

The  0th  aeetion  of  the  by-law  reqnhred  all  gronnd%  Ac,  not  already  drained, 
ahnttlac  on  nay  etnet  with  a  eommoa  eewar,  to  be  dndoed  into  the  eame  within 
ftmrteen  d«ye  from  the  advertJalttg  of  the  br-Uw  iir  ono  week  t  the  7th  eeetioo 
impoeed  a  penalty  on  any  one  of  not  leee  than  |t  nor  more  than  $10  for  each 
month  he  shonld  omit  to  do  ao ;  and  the  8th  leotioa  provided  for  enforcing  pay- 
meat  by  dUbtmtm  imptlnnmeni  nol eieeedlng  thlrtynme daya. 

BM  that  theee  aeethma  mart  he  qvaihed,  Ibr  the  Uth  anbmrtlon  ahwn  Mn- 
tiMMd  ahewed  how  thepartiee  ehonld  be  compelled  to  drain,  ^  c  by  the  connoU 
doing  the  work  and  aemaidng  them  for  the  coat;  and  the  inflietkm  of  a  penalty 
for  each  month,  and  imprisonment  for  thirty-one  days,  ware  wholly  nnau- 


A  •obwqMnt  bjltnr  added  to  the  81^  aaetton  abeva  mantloned, a prorliD  that 
Miy  person  thereby  raqnired  to  eonatmel  a  dnOn  who  tfbovld  not  do  80»  but 
ahoald  be  willing  to  par  the  same  rent  as  if  he  did  ose  the  sewert  shoold  be 
manpt  flrom  the  penaitlea.  BM,  that  as  the  penaltisa  were  held  Illegal,  this 
^Unin^  founded  on  tha  asramad  llablUty  to  pv  them,  mnst  alM>  be  gnashed. 

[THnity  Tsrm,  ST  Tie.] 

Robert  A,  Hmnium,  on  behalf  of  the  relator,  obtained  a  mie 
•litt  to  qnaah  the  first,  third,  fonrth,  fifth,  sixth,  soTenth,  and 
«ighth  sections  of  by-law  No.  295,  or  to  quash  the  s^d  by-law  in 
toto,  and  also  to  qnash  the  whole  of  the  by-law  No.  804  of  the 
eity  of  Toronto,  or  sections  1  and  2  thereof. 

By-law  No.  296  is  set  out  as  by-law  No.  28,  in  the  case  of 
Moore  ▼.  Byni$  it  al.  (22  U.  C.  Q.  B.  107.) 

By-law  No.  804  was  passed  to  amend  by-law  No.  295,  first,  by 
adding  to  the  third  section  thereof  the  following  words :  •<  Bnt 
-where  aground,  yard,  Tacant  lot,  or  property  is  sitnate  at  the 
interieotion  of  two  streets,  or  at  the  intersection  of  a  street  with 
any  lane  or  alley,  upon  each  of  which  streets,  lanes  or  alleys  there 
is  a  common  sewer,  the  front  only  of  snch  grounds,  yards,  Tacant 
lots,  or  property,  together  with  so  mnch  of  the  flank  thereof  as 
the  said  flank  exceeds  eighty  feet,  shall  be  assessed  for  the  rental 
bereby  imposed."    And  secondly,  by  adding  after  the  end  of  the 
eighth  section  the  following  words :  '*  Proflded  always,  in  case 
any  person  hereby  required  to  construct  a  drain  into  any  common 
sewer  does  not  do  so,  but  is  willing  to  pay  the  like  annual  rental 
or  sewerage  rate  as  if  he  did  use  such  sewer,  he  shall  not  be 
liable  to  the  penalties  in  this  act  mentioned  for  not  using  such 
oommon  sewer  hereinbefore  prescribed,  so  long  as  he  pays  such 
reotal  or  sewerage  rate ;  and  eyery  person  desirous  of  paying 
aueh  rental  shall  by  signing  or  sesllng  this  by-law,  or  any  copy 
thereof,  be  bound  to  pay  such  rental,  and  may  be  sued  therefor 
sfl  for  n  debt  due  to  the  corporation,  or  the  same  may  be  leried 
by  distress  of  his  goods  and  chattels  as  for  a  rent,  or  for  general 
taxes  and  assessments  payable  to  the  corporation ;  and  anv  per- 
son failing  to  pay  such  rental,  or  any  part  thereof,  on  or  before 
the  first  day  of  December  in  each  year,  shall  be  liable  to  the 
penalties  hereinbefore  mentioned,  as  if  this  proviso  had  not  been 
msde  ;  and  provided  also,  that  nothing  in  this  by-law  contained 
shall  repeal  or  be  ooaatmed  to  repeal  any  sanitary  by-law  of  the 
^K>rporation,  or  be  held  to  curtail  or  interfere  with  the  duties  or 
powers  of  the  Board  of  Health,  or  any  regulations  thereof,  or  of 
the  corporation  relating  thereto."  This  was  passed  on  the  21st  of 
Kovember,  1B69. 

The  rale  called  upon  the  corporation  to  shew  cause  **  why  said 
by-law.  No.  296,  should  not  be  quashed,  with  costs,  because  the 
statute  nnder  which  said  by-law  was  passed  was  not  intended  to 
apply  and  does  not  apply  to  common  sewers  at  the  time  of  the 
passing  thereof  constructed,  the  costs  of  whieh  had  been  defrayed 
'by  general  taxation ;  and  because  the  same  is  in  other  respects 
illegal  and  informal. 

Or  whj  section  1  of  said  by-law.  No.  296,  shoold  not  be 
quashed,  with- costs,  because  of  excess  of  authority.  In  this,  that 
while  the  statute  authorises  the  passing  of  a  by-law  by  the  corpo- 
ration of  a  eity  for  compelling  the  draining  of  any  grounds,  yards, 
Taoant  lots,  cellars,  private  drains,  sinks,  cess-pools  and  privies, 
the  said  by-law  enacts  **  that  all  grounds,  yards,  or  vacant  lots, 
«r  other  properties  (which  would  include  properties  other  than 
those  specified  in  the  statute)  abutting  on  any  street,  or  any  por- 
tion of  any  street  in  the  eity  of  Toronto,  through  which  k  common 
sewer  has  heretofore  been  constructed,  and  which  is  opposite  to 
sQoh  eommon  sewer  ;*  and  because  of  uncertainty  in  this,  tiiat 
•<  the  other  properties"  intended  are  not  sufficientiy  speeified  in 


the  by-law,  and  because  the  grounds,  yards,  and  vacant  lots  in- 
tended, are  not  sufficiently  designated. 

Why  section  8  of  the  said  by-law.  No.  296,  should  not  be 
quashed,  with  costs,  because,  if  the  object  of  said  section  Is  to 
defkay  the  expense  of  constructing  said  sewers,  that  object,  for 
all  that  appears,  was  previously  attained  by  general  uxation,  and 
80  some  citisens  would  be  twice  taxed  for  the  coDstmction  of  said 
sewers ;  and  because  said  by-law  in  said  section  assumes  to  charge 
persons  who  own  or  occupy  property  required  to  be  drained  into 
sewers  (whether  the  drains  have  been  constructed  or  not  by  the 
city  council)  with  a  rent  for  the  use  of  a  thing  which  does  not 
exist,  and  so  cannot  be  used ;  and  because  the  rent  imposed  in 
said  section,  instead  of  being  a  reasonable  one  applicable  to  the 
case  of  each  particular  property,  is  an  arbitrary  one,  applicable 
to  certain  seotions  of  the  eity  and  prsperties  therein  deeerlbed. 

Why  section  4  of  the  said  by-law  No.  296  should  not  be  quashed 
with  costs,  because,  while  the  statute  only  enables  dty  corpora- 
tions to  charge  persons  who  own  or  eeonpy  propertv  which  is 
drained  into  a  common  sewer  (or  which  by  any  by-law  of  the 
eouBcil  is  required  to  be  drained  into  a  eommon  sewer),  with  a 
reasonable  rent  for  the  use  of  the  saae,  ne  power  is  given  for  tiie 
commutation  of  that  rent  into  a  bulk  warn,  whieh  eM  by-law  la 
snch  section  assames  to  be  the  case. 

Why  oeetion  6  of  the  said  by-law.  No.  296,  should  not  be 
quashed,  with  costs,  because,  while  power  is  given  to  city  eerpe- 
ratiotts  by  law  to  charge  persons  who  own  or  occupy  proper^ 
whieh  Is  drained  into  a  eommon  sewer,  or  whieh  by  any  by-law 
of  the  oouncU  is  required  to  be  drained  into  such  sewer,  with  a 
reasonable  rent  for  the  use  of  the  same,  and  for  regulating  the 
time  or  times  and  manner  in  which  the  same  is  to  be  paid,  no 
remedy  other  tlian  the  ordinary  one  of  action  is  given  la  the  event 
of  non-payment ;  and  certainly  not  assuming  power  of  distress 
and  sale,  as  in  the  case  of  the  eolleetlon  of  ordinary  taxes  unpaid, 
which  the  said  by-law  assnmea  to' be  the  ease. 

Why  seotion  6  of  said  by-law,  No.  296,  should  not  be  quaehed« 
with  eeets,  because  of  objections  thereto  similar  to  those  enume- 
rated as  applicable  to  eeetion  1  of  the  sane  by-law,  and  because 
the  said  section  (6)  does  net  direet  by  whoni  said  grounds,  &e., 
are  to  be  drained,  and  because  the  said  section  is  unreasonable, 
in  requiring  sJl  gnmada,  yards,  vaoant  lots,  and  property  men- 
tioned in  said  section  to  be  drained  within  fourteen  days  lh>m  the 
publiestion  of  the  by-law  by  advertieement  in  any  pubUo  news- 
paper in  the  dty  for  one  week ;  and  because  the  said  section  is  in 
other  respects  illegal  and  informal. 

Why  section  7  of  sidd  by.law.  No.  296,  should  not  be  quashed, 
with  costs,  becense  the  only  penalty  under  the  statute  upon  pe^ 
sons  neglecting  to  drain  grounds,  yards,  fte.,  required  to  be 
drained,  is  tiiat  the  dty  council  may  cause  the  drains  required  to 
be.ooBatrueted,  and  assess  the  parties  chargeable  therewith  with 
the  costs  thereof,  and  it  confers  no  authority  upon  dty  eorpora-' 
tions  to  make  such  neglect  a  penal  oiTeneek  punishable  by  con- 
tinuing fines  for  all  time  to  come,  for  each  mouth  that  the  pereon 
chargeable  shall  omit  te  do  what  is  required  of  him,  which  said 
section  assumes  to  be  the  case. 

Why  section  8  of  said  by-law.  No.  296,  should  not  be  quashed, 
with  coets,  because  the  same  is  dependent  entirely  upon  section  7 
of  the  same  by- law,  and  if  seotion  7  be  illegal  and  quashed,  seo- 
tion 8  must  follow  it«  and  be  likewise  quaslMd. 

And  why  by-law  No.  804  should  not  be  quashed,  with  eosts, 
because  the  same  is  dependent  entirely  upon  by-l*w,  No.  296,  and 
a  part  thereof,  and  If  by-law  No.  296  be  illegal  and  quashed,  by- 
law No.  804  must  follow  it,  and  be  alee  quashed. 

Or  why  seotion  1  of  by-law  No.  804  should  not  he  quashed, 
with  eosts,  because  the  same  is  entirely  dependent  upon  and  a 
part  of  aeetbn  8  of  by-law  No.  296,  and  if  section  8  of  by-law 
No.  296  be  illegal  and  quashed,  section  2  ef  by^aw  No.  804  must 
follow  it,  and  ie  also  quashed." 
,  J:  JET.  Csmsros,  Q,  C,  shewed  cause. 

DBAFsa,  C.  J.,  delivered  the  Judgment  of  the  court 
Both  these  by-laws  were  passed  i>efore  the  Consolidated  Statutes 
of  Upper  Canada  came  into  force,  and  after  the  pasdng  of  the 
Municipsl  Institutions  Act,  22  Vic,  ch.  99  (1868).  Sec.  290, 
sub-ssc.  18,  of  this  act  gives  power  to  the  council  of  every  city  to 
p4ss  by-laws  **for  cosip«UM^  or  regulating  this  V^Ungnp,  dratsr 
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liy/>'  k9,  Jl«., »'  of  ftpj  grMi«4«,  jwdb,  vmmH  lol9,  Milan,  ^* 
T»to  drains,  sinks,  cesspools  and  privies ;  and  for  aueminff  the 
owners  or  oeoapiers  of  sach  grounds,  yards,  or  of  the  real  estate 
on  whioli  the  oellars,  priyate  drains,  sinks,  cesspools  and  pri?ies 
are  situate,  with  the  costs  thereof  if  done  by  the  oooncil  on  their 
defiuilt"  And  sab-sec.  20,  '*  For  ehorging  all  persons  who  own 
or  oocapy  property  which  U  drained  into  a  common  sewer,  or 
which  by  any  by-law  of  the  council  is  required  to  be  drained  into 
BQch  sewer,  with  a  reasonable  re^t  for  the  use  of  the  same*  and 
for  regnlatinff  the  time  or  tinges  an4  manner  in  which  the  same 
Is  to  be  paid/' 

Th^  general  ejection  taken  to  the  whole  by-)|iir  is,  that  the 
Utatote  waf  not  intended  to  nor  does  it  apply  to  common  sewers 
constmcted  at  the  time  of  the  p^ng  ^i^ox,  the  costs  of  which 
had  been  defrayed  by  general  taxation. 

UlTe  do  not  peroeiTe  that  the  fact  (adoBittlng  it  to  be  shewn)  that 
there  w^  eomwon  sewei«  oonstmeted  when  the  act  was  passed, 
and  that  tho  general  taxes  or  Ainds  of  the  oity  had  delhiyed  the 
costs  thereof;  necessarily  or  cTon  reasonably  leads  to  the  oonolu- 
•lon  that  the  statute  doee  not  refor  to  such  existing  sewers.  The 
power  as  expreesed  refers  to  property  which  «*  is  drained  or  by 
ttsy  by4aw  is  required  to  be  dirained.*'  These  words  may  apply 
10  ao  existiBg  as  well  as  to  a  future  sUte  of  things,  and  may 
Include  property  drained  or  roqnired  to  be  drained  at  the  time 
the  act  was  paased,  as  well  as  that  regarding  which  a  by-Uw  may 
be  subsequentbr  passed.  And  if  the  general  fbnds,  to  which  *U 
rato-payers  had  contributed,  had  defrayed  the  oost  of  existing 
fommou  sewers,  those  general  ftiads  would  be  reimbursed  by  the 
reasonable  rent*  and  so  the  whole  body  of  rate-p^yen  would  be 
proportionally  benefited. 

The  ofctiection  uken  to  the  first  soctioB  of  this  by*law  is  net  in 
our  ODinion  tenable.  It  is  true  the  word  properljr  is  not  used  in 
the  Imh  sub-section,  which  ^tcs  power  to  eonipel  draining,  but 
it  is  used  in  the  20th  sub-section,  as  to  property  which  by  any 
by-law  is  required  to  be  drained  into  a  common  sewer.  The  won 
property  as  used  in  the  SDth  sub-seeiSon  may  periiaps  inclnde 
only  the  kinds  of  property  enumerated  at  length  In  the  11^.  If 
aOf  it  may  recslTe  the  same  oonatmetion  In  the  by-lnw,  and  If  U 
bo  attempted  to  onfore  the  bylaw  as  against  any  kind  of  prs|»erty 
not  specified  in  the  18th  sub-nsotlon,  the  owner  or  oeeupier  may 
raise  the  queetioB  that  neither  the  atatnte  nor  the  by-law  touoh 
him. 

The  general  objection  to  the  whole  by-law  Is  again  taken  to  thf 
third  section.  We  oonflras  wo  do  not  see  what  is  the  meaning  of 
the  objection  which  follows,  that  this  section  assumes  to  charge 
porsciMi  who  own  or  occupy  property  required  to  be  drained  Into 
sewers  with  a  rent  Ibr  the  use  of  a  thing  which  does  not  exist, 
and  so  oaanot  be  used.  This  section  speaks  of  property  which  is 
drained  Into  any  common  eewer,  or  which  in  requircsd  to  be 
drained  Into  such  sewer.  It  seems  to  wo  a  perverse  ingenuity  to 
construe  this  expression  to  apply  to  a  sewer  m  po9u  and  not  im 
«ff«,  and  if  it  is  limited  to  the  latter  the  olijection  disappean. 
And  the  test  ol^ection  to  this  section  is  founded  on  a  misapplioa- 
tion  of  the  language  us^  In  .^MimI/ omf  2%s  CK^  q^  Ibronfe.  7 
U.C.  C.  P.  104.  9^  -^ 

Wo  have  fdt  more  doubt  as  to  the  fourth  ssctioa,  which  permits 
the  owner  or  occupier  of  a^y  property  •<>  requited  to  be  drained 
lo  cqmmnte  within  one  year  for  the  payment  of  the  annual  rent. 
The  case  of  Moored.  Effme  (22  U.C.  Q.B.  107),  does  not  expressly 
decide  the  point  but  it  apparently  recognises  the  existence  of  a 
right  to  pay  off  the  annual  rent  hy  the  paysMUt  of  one  commutation 
snm  In  gross. 

The  inoUnation  of  our  mind  Is  In  liTour  of  the  legality  of  such 
an  arrangement^  and  we  therefore  think  we  should  disallow  this 
exception  alee. 

The  olQeetion  to  the  fifth  section  should  in  our  opinion  prerail. 
In  Motn'^  V.  Hymee^  this  court  heU  that  the  sewer  rent  charged  **  is 
not  a  tax  or  obarge  upon  the  land,*'  but  upon  the  owner  or  oeeu- 
pier in  respect  of  the  land;  and  thereftwe  it  seems  to  follow  'that 
the  summary  remedy  given  by  the  statute  for  the  colleotiou  of 
ordinaiy  rates  and  assessments  cannot  be  extended  to  these  sewer- 
age rents. 

The  sixth  section  is,  in  addition  to  olgeotions  whicli  we  do  not 
think  cnt^U^  to  prevjaMt  aIm  InviMched  from  the  unreasonable 
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foquiiement  that  ril  proporHeaBctalnady  drained,  which  itatm 
any  street  or  portion  of  a  street  In  Toronto  throagh  wli&oh  s  mbuob 
sower  has  been  constructed,  and  which  are  opposite  meh  eomnon 
eewer,  shall  within  foui^n  days  from  the  publiostion  of  tbie  by- 
law by  advertisement  in  any  public  newspaper  In  this  eitj  forooa 
week  be  drained  into  snob  qomnion  sewer.  The  seventh  Mctioi 
imposes  a  penalty  on  tlie  owner  or  occupier  of  prepehj  uho  dtei 
not  eomply  with  section  eix  of  not  more  than  $10  por  lem  tbia  $1 
for  eacli  month  he  shall  omit  to  do  so  ;  and  the  rif  hth  Motion  ^ 
rides  for  the  enforcement  of  the  penalty*  to  be  reeoviNd  by  dii- 
tnss  and  sale  of  ths  goods  and  chattels  of  the  eimder  or  1^  in- 
prisoniuent  in  case  of  non-payment,  not  exoeediag  thiity-OM 
days. 

In  our  opinion  theee  provirions  taken  together  are  illognl,  hietsN 
the  statute,  though  authorising  the  passing  of  a  by-law  to  wnpd 
the  drainage  of  the  property  ^ecifiod,  eouplee  It  with  a  poww  to 
assess  the  owner  with  tiie  cost  thereof;  if  It  be  done  l^  ihecMs- 
ciU  on  the  owner's  defimlt— thus  pointing  out  how  the  *'  eompoll- 
ing"  u  to  be  carried  out ;  and  because  the  payment  of  nntfor 
the  uee  of  the  common  sewer  Is  a  personal  charge,  crestiax  s  dobt ; 
and  it  appears  to  us  to  be  straining  tlie  powers  eonfenea  l^  tbt 
statute  to  hold  that  the  corporation  can  rirtually  enforao  ptjneat 
of  debts  by  compelling  their  creatiop  under  a  by*law>  by  moothlj 
penalty,  which  woold  or  might  soon  exceed  the  limU  of  |5(^ 
appointed  by  the  legislature.  We  do  not  think  that  the  oontinaid 
omission  to  do  an  act,  which  the  eounoU  on  such  defnolt  »* 
authorised  to  dOi  and  to  assess  the  owner  for  the  oot ta  tberoof, 
authprlsee  tiie  {ofliotion  of  a  penalty  or  of  imprisonment,  vhieh 
by  the  way,  cannot  according  to  the  statute,  exceed  tveoty-oBS 
days.  If  there  can  be  a  penalty  for  each  month,  pari  rotwu  then 
can  he  an  imprisonment  also  for  non-payment  of  each  penalty,  » 
oonsequence  sufBcientiy  monstrous  to  provent  a  constrnetioB  of 
the  statute  which  would  give  such  powera.  We  think  the  pio^ 
vision  compelling  drainage  within  fourteen  days  an  wuetaoDoblo 
requirement  not  falling  within  a  legitimatn  use  of  the  poven  eon- 
ferred  as  to  this  matter,  bat  designed  as  the  foundation  for  tlio 
two  folio  wins  sections,  which  we  think  illegal. 

The  olJeotTons  to  section  1  of  by-law  No,  804  rest,  lint,  on  tlio 
assumption  that  the  whole  by-law  Ko.  295  will  be  qosehed,  bat 
ihils,  as  the  whole  by-law  is  not  quashed ;  secondly  on  the  Monip' 
tion  tiiat  section  8  of  No.  295  will  be  quashed,  which  ^  ^^ 

As  to  section  2  of  No.  804,  we  tiunk  it  bad.  As  the  penaltitf 
impoaed  by  sec  7  and  8  of  the  by-law  No.  295  are  held  illeg«l«  oda 
those  sections  are  quashed,  an  alternative  founded  on  the  aannod 
liability  to  those  penalties  must  fall  through.  The  framer  of  tbia 
section  appears  to  have  overlooked  the  custinction  betveen  tho 
authority  of  municipal  councils  and  that  of  the  legislatnrei  or  bo 
would  scarcely  have  drawn  up  the  proriso  with  which  it  ooo- 
eludes. 

The  result  is,  that  so  ipuch  of  the  rule  as  relates  to  qusluog 
the  by-law  No.  295  as  a  whole  or  the  first,  third,  and  foorth  ac- 
tions thereof*  must  be  disobarged ;  aud  so  muoh  relatea  to  qnub- 
ingthe  fifth,  sixth,  seventh,  andeighth  section  thereof  most  be  mo(i< 
alMolute.  And  as  to  by-law  No.  804^  so  muoh  of  the  role  u  re- 
lates to  the  first  section  is  discharge^,  and  so  much  M  relites  to 
the  second  section  is  msde  absolute. 

Bnle  accordingly* 


Pattoh  t.  Etavs. 


(htrhdHn^  tmaid—Cen.  Sbd.  V.  O,  cap.  tt,tae.9L 

JVd^  that  e  tioant  w^oM  twn  0ui only  be  put  w  and  to  \j^nB/^*»V^^ 
BotfttMiaatforatanii  withiatbtBiMaiiigortheatatoto.  ^. 

(T.  T,  »  TlCt  le*) 

Zeyi  applied  under  sec.  68,  cap.  27,  Cou.  Stats.  U.  C,  for  * 
precept  to  the  sheriff  to  place  the  landlorS  In  possesion,  the  joiy 
naving  found  in  his  favour. 

The  application  was  referred  to  the  full  court  frrom  Chsnbers. 

F.  Oiler  shewed  cause  in  the  first  instance,  citing  Adurant  r. 
Shriver,  Trin.  Term,  6  &  7  Wm.  IV.,  (R.  and  H.,  Dig.,  263); 
Adame  v.  Bam,  4  U.  C.  Q.  B.,  157;  Con.  Sut,  U.  C,  cap.  27, 
eecs.  67,  68. 

DaAPan,  C.  J.--I  gather  from  the  erideooe  that  the  defendsat 
lu|s  lieeq  in  possession  for  a  donsidcrable  tifno  as  n  tenant  to  the 


186&] 


LAW    JOtJENAL. 


821 


MM 


pkdntfir,  pA^og  rent  monlkly,  bnt  not  holdtBgffpr  a  (ieinite  t«na ; 
for,  ta  {  aadentMid,  eilher  party  eonld  put  aa  end  to  the  tenMiOj 
bj  giving  a  moBtb'ft  notiee,  and  witlwHrt  a  montb'a  notice  the 
plaintiff  oannot  ^eet  tke  defendant,  nor  ean  the  defendant  relieye 
herself  firom  the  obligation  to  pay  rent,  without  a  similar  notioe 
of  her  intention  to  leave,  followed  by  her  leaving  the  premises. 

The  question  then  is  whether,  having  received  notice  to  quit  in 
due  form,  she  is  to  be  deemed  **  a  tiftuaht  after  the  expiration  of 
her  term"  wroagfoUj  refnsiBg  to  go  out  of  possession  upon 
demand  made. 

It  appears  to  me,  that  a  tenancy  which  may  be  put  an  end  to 
by  a  notice  to  quit,  and  which,  as  far  as  appears,  ean  only  be  put 
an  end  to  in  that  way,  is  not  a  tenant  for  a  term  within  the  mean- 
ing of  ttM  act ;  that  the  words  '*  expiration  of  his  term  "  mean 
that  the  term  comes  to  an  end  by  the  effiaxion  of  a  stlpnlated 
period,  or,  possibly,  by  the  happening  of  a  stlpnlated  event — as  a 
tenant  taking  for  the  term  of  the  life  of  the  lessor,  who  has  only 
a  llfb  interest,  and  dies.  I  say  possibly,  becaoae  I  am  not  now 
called  upon  to  say  whether  the  statute  would  apply  in  that  case. 

But  a  tenancy  put  an  end  to  by  notice  to  quit  ssems  to  me  a 
different  thing,  such  notice  being  an  act  aeceasary  to  be  done,  and 
for  doing  which  no  certain  date  is  fixed,  the  expiration  of  a 
term  in  its  plain  sense  depends  on  a  contract  or  stipulation  made 
by  the  parties  when  the  term  was  oreated,  and  the  tine  wiU  arrive 
when  the  term  will  cease,  without  any  Asrther  act  of  either  party. 
Then  if  a  proper  notice  to  quit  be  given,  the  right  of  possession 
accrues  to  the  landlord  withcut  oUier  demand  in  writing,  while 
the  statute  speake  of  such  a  demand  aa  a  thing  to  be  done  at  or 
after  the  expiration  of  the  tem  before  the  special  remedy  can  be 
claimed. 

I  think  the  proper  construction  of  the  adt  Is  to  conflne  its  oper» 
ation  to  cases  where  the  tenant  holds  over  alter  the  expiration  of 
his  4erm.  and  becomes  a  trespasser  and  liable  to  be  ideated  iHth- 
out  notice  or  demand.  I  am  strengthsned  in  this  condurion  by 
abserving  that  in  the  special  remedy  aranted  te  a  landlord  under 
the  68th  sectioii  of  the  Bieetment  £st;  the  affidavit  thera  mimt 
sh6w  *<  That  the  teterest  of  the  tenant  has  expired  of  been  deter- 
ttlnad  by  vegulhr  notice  to  quit  (as  the  ease  may  be)  - '  drawing 
the  very  distinction  between  iM  explratien  of  the  tenn,  and  a 
determination  of  the  tenants  interest,  by  a  notioe  to  quit. 

I  think  the  rule  for  a  precept  to  put  the  landlord  into  possession 
afaonld  be  refooed. 

Per  etff .— Bttle  revised. 
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Ja<ooub  ▼.  HmruT. 

.i9<MCm«a^— Cbun^r  eowi—PiL  /a.  ldnd»—lHmsion  amrijuigmenL 

Upon  ajeetmint  bnnight  to  trr  tlMtltla^  teed  vhloh  bad  bMo  loldjiMMtOoiiviCjwl 
Vf  th«  sheriff  and«r  a  veneuUonitxpoisuUf  iMQedupon  ^OQuntf  Qtmrt  Jnd^iiMnl 
bftMd  npoo  •  dlvlakm  court  jndgineDt  tM  atifi  wm  wlA  Void  tqa^mach  M  fhd 
tranioipt  of  tb^jndgB^rat  fton  tlio  dlvlMoi  omH  did  toot  ooofnni  to  tho  re- 
qnlraBNOt  of  Um  14Siid  MCttoii  of  tbo  dlTl4om  eovfrt  m^  bj  •totfof  the  pioew. 

arvioi 


dings  la  tbo  eaoM  In  the  eoart  below. 
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SnmmooB  in  ejectment,  issued  the  27th  December,  1862,  to  re- 
cover  possession  of  lot  Ifo.  87,  on  Yarmouth  street,  Ui  the  town  of 
Onelpn,  in  the  county  of  Wellington. 

Otk  the  ISth  January,  1868,  thedefendani4^peared,  and  defended 
for  the  whole  of  the  land  mentioned  in  the  writ. 

The  pl^tiff  stsled  in  his  notice  of  title  that  he  dnlmed  the 
premlaes  in  the  summons  mentioned  under  a  deed  to  him  from  Johil 
HarriB,  the  younger,  wlio  was  the  vendee  of  George  Jphn  Grange, 
and  by  vlrtne  of  a  deed  from  said  Granee,  as  sheim  of  the  ooanty 
of  Wellington,  the  defendant  Harris,  in  ms  notice,  besides  denying 
the  plainUff 'a  title,  asserted  title  in  himself,  by  virtue  of  a  deed  to 
him  from  Henry  Orton. 

The  eauee  was  tried  before  the  Judge  of  the  county  court  of  the 
county  of  Wellington,  sitting  for  Chief  Justice  McLean,  at  the  last 
spring  assizes  for  the  county  of  Wellington. 

The  plaintiff  claimed,  as  assiCTCe  of  the  purchaser  at  sheriff's 
aale,  under  a^./a.  sgainst  lan£  and  vrnditUni  expomu,  issued  out 
of  the  county  court  of  the  county  of  Wellington.    The  /L  /a. 


asalnst  lands  was  based  upon  a  transcript  of  a  jadraent  in  the  linit 
drrision  court  of  the  ieounty  of  Wellington,  filed  in  we  county  court, 
with  the  view  of  issuing  hJLfk  sgainst  the  knds  6f  the  deieikdant 
thereon. 
The  transcript  was  as  follows ! 

iSlesl  of  *']n  the  FirM  Division  Court  of  the  County  of 
L.  a  WelliMrton, 

No.  1,  (  John  ffarrit^n,,  PlainU£; 

theDiv'n  Between  <  and 

Cbartl  (  BuffH  Henry,,  defendant. 

"  I  certify  that  jadffment  was  rendered  in  this  cause  sgMUst  the 
above  defendant,  at  tne  suit  of  the  said  plaintiff,  for  fifty-five  dol- 
lars and  eighty-eight  cents,  for  debt,  and  two  dollars  and  seventy- 
three  oenta  for  costs,  on  the  twenty-sixth  day  of  April,  A.D.,  185^. 

(Signed)       Amwn  A.  BAxan, 


"  Execution  issned^on  the  above  siiit  on  the  eighteenth  da^  cif 

(Signed) 


July,  A.D.,  18(n.    fteturned  on  th^  twenty  second  day  of  July, 
A.D..  1861.  (Sieiidd]       Alfilkd  a.  Ba 


„  1861. 

'    ^      '  ClwkV 

"No.  «U. 

First  Division  Court  , 

Marrig  V.  Henry, 

Transcript 

Filed  28rd  Jufy  1861. 

(Signed)    J.  H." 

Thejt,/a,  against  lands  of  defendant  was  issued  on  the  ^r4 
July,  1861,  directed  to  the  sheriff  of  the  county  of  Wellington,  and 
as  to  the  return  of  the  writ  concluded  as  follows:  "And  Ivave  vou 
that  money  before  our  said  judge  of  our  said  county  court,  at  Guelph, 
immediately  after  the  execution  hereof,  to  be  rendered  to  the  said 
plaintiff^  for  damages  afore8i4<I<  shd  havfb  then  there  this  writ" 

The  writ  was  recelyed  by  the  sheriff  on  the  23rd  Ji4y»  1^61,  and 
was  renewed  for  one  year,  from  Isth  J^ly,  186!2. 

Thej^/o.  agiuns^  lan<)a  was  re^ned,.ihal  the  sheriff  had  leried 
lands  of  Henry,  to  the  value  of  fia.,  which  renuuned  in  his  handa 
for  want  of  buyers, -and  "no  lands"  tot  the  reridee.  Th4  defen- 
dant's lands  were  advertiBed.on  1st  liCi^,  186iS,  under  the^/a,  to 
be  sold  on  the  2nd  of  August  The  lot  now  sued  for  was  adver- 
tised; that  advertisenjtent  wsa  in  the  paper  in  the  town  of  Gn^h ; 
the  first  advertisement  in  the  Canada  OaaeUe  was  on  the  28rd  May, 
1862.  The  land  was  exposed  for  sale  on  the  .2nd  of  August,  and  it 
was  not  shewn  there  were  any  bidders  present, 

A  writ  of  venditiom  egfpowfn  was  issued  on  the.  6th  of  August  1862, 
to  the  sheriff  of  the  coun^  of  Wellington,  which  poifUDenced  bj 
reciting  that  whereas  he  was  lately  commanded  that  of  the  lanna 
and  tenements  of  Huffh  Henry  he  should  cause  t^  be  made  £li  ISs. 
\d.f  which  John  HarnB,  the  youiu;er,  had  recovered  in  the  coontjr 
oourt  of  Wellington  against  him  m  assumpsit,  and  should  have  that 
money  before  the  county  judge  at  Guelph,  immediaiely  after,  the 
execution  thereof,  and. at  a  day  then  past  ^e  sheriff  returned  that 
by  virtue  pt  the  said  writ  he  had  seized  and  taken  in  executiua 
goods  and  chattels  of  the  defendant  to  the  value  of  &i.,  which  re- 
mained in  his  hands  for  want  of  buyers,  and  the  sheriff  had  return- 
ed nuUa  bona  for  residue.  The  writ  then  commanded  t^e  sheriiT 
to  expose  to  sale,  and  sell  the  said  goods  and  chattels  of  the  defen- 
dant, for  the  best  price  he  6ould  get  for  the  same,  and  at  least  for 
5<.,  and  have  the  money  before  the  Judge,  at  Guelph,  immediately 
after  the  execution  thereof,  to  render  to  the  plaintiff.  There  was 
then  Afi.fa,  against  goods  for  the  residue  of  the  damages.  This 
in\i  was  placed  in  the  sheriff's  hands  on  ttie  6th  August  The  sale 
under  the  ven^oni  eomonas  took  place  on  the  18th  of  October^  1862, 
The  lot  was  sold  for  £51  ?«.  to  John  Harris,  Jun.  There  was  an 
incumbrance  spoken  of  as  being  on  the  land. 

On  the  1 2th  of  November,  1862,  the  sheriff  of  the  county  of 
Wellington  executed  a  deed  to  John  Harris,  the  younger,  of  the  land 
in  qu^ion,  reciting  that  by  virtue  of  a  writ  of  venaUioM  a^ponat, 
issued  out  of  the  county  court,  tested  the  6th  of  August,  1862,  at 
the  suit  of  John  Harris,  the  younger,  commanding  him  that  of  these 
lands  and  tenements  of  Hugh  Henry,  he  should  cause  to,  drc.  He 
had  seiEcd  the  land  in  question,  which  since  the  seizdre  made  by 
him,  by  rirtne  of  a  writ  of  vendiUoni  exponas,  sfter  due  notice,  was 
sold  on  Monday,  the  18th  of  October,  1868,  to  John  Harris,  the 
younger,  being  the  highest  bidder,  for  £81  7«.  %en  tl^e  sheriff,  as 
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■heriff  by  Tirtne  of  the  writ  of  v$ndidoni  egqumM,  and  bv  force  oi 
the  statat«^  and  in  consideration  of  the  said  sum,  granted,  oargained, 
and  sold  the  same  to  Harris,  to  have  and  to  hold  the  same  to  him, 
his  heirs  and  assigns,  as  fully  and  absolutely  as  he,  the  sheriif,  as 
aforesaid,  oonld  or  ought  to  grant,  bargain,  and  sell  the  same  by 
force  of  the  statute,  and  the  said  writ  of  venditioni  eg^ona*,  or 
otherwise. 

The  conveyance  of  the  same  land  from  Harris  to  the  plaintiff  in 
foe,  in  consideration  of  £104  17«.  6d.,  was  put  in.  The  deed  was 
•nbject  to  the  limitations  in  the  original  grant  from  the  Crown,  and 
to  certain  mortoage  debts  secured  by  oertain  indentures  of  mort- 
gage made  by  Henry  and  wife  in  favour  of  the  Wellington  Perma- 
nent Building  Sodety,  and  which  the  purchaser  was  to  asspme  and 
pay  off  and  satisfy. 

bemand  ofjpoesession  signed  by  plaintiff,  served  on  the  defendant 
on  the  2nd  of  December,  1862. 

The  defendant  was  present  at  the  sale.  There  was  over  £90  due 
on  the  mortgage  to  the  building  society, 

The  defendimt  at  the  trial  raised  the  objections  to  plaintiff's  re- 
eovering,  mentioned  in  the  rule  ttlat. 

There  was  a  verdict  entered  for  the  plaintiff  with  leave  to  the 
defendant  to  move  to  enter  a  nonsuit  on  the  objections  taken. 

During  Easter  Term  last  Pakner  moved,  pursuant  to  leave 
reserved,  to  enter  a  nonsuit  on  the  following  grounds : 

1.  That  the  sale  by  the  sheriff  of  the  lands  in  question  in  this 
cause  under  which  the  plaintiff  claims  title  is  not  founded  upon  any 
sufficient  Judgment  to  support  a  writ  of  execution  agidnst  lands,  or 
a  sale  thereunder ;  the  document  offered  in  evidence  by  the  plain- 
tiff as  a  transcript  of  a  judgment  in  the  division  court  not  oeing 
such  a  transcript  as  is  reqn&ed  by  section  142  of  the  Upper  Canada 
Division  Courts  Act,  nor  oontainuig  the  particulars  of  tne  proceed- 
ings in  the  cause  as  reqidred  by  that  section. 

2.  That  if  the  document  were  such  a  transcript  no  proof  was 
ffiveo  that  a  memorandum  thereof  had  been  entered  in  toe  proper 
Book  by  the  derk  of  the  county  court  as  required  by  section  148 
of  the  same  act,  and  winch  entry  was  necessary  l>efore  the  plaintiff 
eoald  avail  himself  of  the  said  judgment  nndersec  146  of  the  same 
act 

8.  That  the  writ  of  vrndiHoni  aponM  for  part,  toi^  fieri  fadn  for 
residue  was  issued  in  the  name  of  a  difforeot  plaintiff  firpm  the 
writ  d[JUrifaeia$, 

4.  That  the  sheriff's  deed  Is  Invalid,  as  It  professes  to  be  made 
■olely  under  a  writ  whieh  on  the  foce  of  the  deed  appears  to  have 
i>een  less  t^ian  twelve  months  in  the  sheriff's  hands,  and  redtes  a 
■eizure  and  sale  under  such  writ. 

Or  wliy  the  said  verdict  shoijild  not  be  set  aside  and  a  new  trial 
had  between  the  parties  on  the  grounds  aforesaid,  and  on  the  furUier 
cround  that  the  writ  of  vendiHoni  exporuu  for  part  apd  fieri  faeicu 
tor  the  re^due  produced  bv  the  plaintiff ^nd  redted  in  the  sheriff's 
deed  as  the  w^t  under  which  the  said  sale  was  made,  was  not  a 
writ  of  ezeootion  against  lands  i^id  tenements,  but  against  goods 
and  chattels. 

This  rule  was  enlarged  until  Trinity  Term,  when  JT.  C,  Camtrcn^ 
Q.  C,  shewed  canse  against,  and  l^tlmer  supported  the  rule.  Sec- 
tions 142  tol48indudveof  theDivisioikCourt  Act,  Con.  Stat  U.C. 
eh.  19 ;  Farr  v.  JRobine,  12  U.  C.  C.  P.  85,  and  iSoe  v.  MeNM,  18  U. 
C.  C.  P.  189,  were  referred  to. 

RiCHAMMi,  C.  J. — Farr  v.  Rehvu  seems  to  be  a  clear  authority  in 
fovour  of  the  defendant  that  there  can  be  no  sufficient  judgment  of 
the  county  court  to  bind  lands  based  on  a  di virion  oourt  judgment, 
unless  the  transcript  under  section  142  of  the  Division  Court  Act 
is  filed  in  the  county  court,  and  oontain9  what  the  section  requires. 
This  transcript  does  not  contain  a  stateinent  of  the  proceedings  in 
til^e  cause,  wUch  is  required  by  that  section,  and  therafore  the  flliiig 
of, it  4id  not  oonsUtute  asu^iei^t judgn^ent  In  the  county  court, 
«ipr  wannnt.the^/a.  against  lands  or  the  subsequent  writ  of  veit. 
ex,  aeainst  goods. 

Tins  objecUon  seems  to  me  to  establish  that  the  title  set  up  by 
the  plaintiff  derived  through  that  judgment  must  fail.  It  is  there- 
fore unnecessary  to  consider  tlie  other  points  raised  in  the  rule,  but 
it  would  require  great  ingenuity  to  sustain  a  sale  of  lands  after  the 
return  of  the ^  ^.against  lands  on  the  ven,  ex,  Mndfi./a,  for  resi- 
lSu^  produced  at  the  trial  of  this  cause. 

As  to  the  third  objection,  I  think  in  the  ai>sence  of  proof  to  the 
f9ff|y«r^,  ^t,it  .^omd  be  presumed  that  the  clerk  of  the  county 


court  filed  the  transcript  of  judgment,  and  made  the  neoemry 
entries  to  enable  the  pluntiff  to  take  the  same  remedies  to  esfoiroe 
it  as  he  would  have  to  enforce  a  judgment  of  the  county  court; 
The  rule  will  be  absolute  to  enter  a  nonsuit. 

Per  eMr.— Rule  absolute. 


Chapiun  v.  Boul! 


B.  (sa  attoney)  haTlof  bMO  emvhxytd  bj  0.  to  vroterate  a  nit  ■cdnlM.  In 
thaC.  G,  or  T.  *  Pn  vn4arUk«  tho  Mtloii,  sad  M.  nai  ■abMqantlrwmM 
and  dlseharged  wthont  tail,  sad  tho  wiit  of  c^lss  ■ad'sU  fWHirihip  «l 
■Bldo  for  Irregalailtj. 

Upoa  an  aotloD  teoni^t  asaloal  B.  fbr  mgUgoaqB. 

ifafal,tliattbapnMloolkmorili»«f4arorth«  Jnd0iortliaaO.M*llaciddilhi 
«piaa  wai  not  safllaloBt  evkkfiiM  upon  wblch  to  anataln  an  acttaa  agldMl  «i 
attornej  for  negUgenot ;  that  tba  oagltenee  miut  bo  groM,  and  arldaiMi  of tba 
MKllgMoe  Itaatf  nrait  bo  glvon  to  OBtldo  ttao  plalDttff  to  tooemd. 

The  writ  was  issued  in  this  cause  on  the  1^  of  Hay.  1868. 

Plaintiff  in  his  declaration  alleged  the  retuner  for  reward  of 
defendant  as  an  attorney  to  bring  an  action  in  the  County  Court  of 
York  and  Peel  against  one  William  Morely  to  recover  money  due 
to  the  plaintiff  And  defendant  promisea  to  conduct  the  actioa 
wi^  proper  care,  skill  and  diligence ;  and  that  in  the  eoarw  of 
the  conduct  of  the  action  it  was  neceesary  to  sue  out  a  writ  of 
eapiae  to  hold  the  said  Morely  to  bail  to  answer  the  plaintiff  for 
the  money  claimed.  Tet  defendant  did  not  conduct  the  action 
with  due  and  proper  care,  skill  and  dlligenoe,  whereby  after  Um 
arrest  by  the  sheriff  and  the  confinement  of  Morely  in  the  ooonly 
gaol  at  plaintiff's  suit  an  application  was  made  to  the  judge  of  the 
county  court  on  l>efaAlf  of  Morely  to  be  discharged  rorm  the  Mid 
arrest  and  eostody  without  ball,  and  on  thnt  ooeaaioB,  to-wit,  the 
2nd  of  June,  1858,  the  said  juc^  ordered  that  the  said  writ  of  eepia, 
and  the  arrest  made  therenn£r  and  all  prooeedlnffs  hsd  thereitpoi 
should  be  set  aside  for  irregularity  with  costs,  whereby  the  plain- 
Uff  not  only  lost  the  costs  and  eicpenses  indurred  by  nim  iu  the 
prosecution  of  the  action  and  was  oUiged  to  pay  the  oostsincnTed 
by  Merely  in  defonding  the  same,  but  was  preventsdfrein  bringing 
any  other  action  against  Morely  for  other  dnlms  that  the  plaintof 
had  and  has  against  Morely,  vnd  phdntiff  haa  been  deisytd  it 
recovering  the  said  money  and  wholly  lost  the  same. 

IMpndant  pleaded  the  19th  of  Mavoh,  186S, 

1.    That  he  did  not  promise  as  the  declaration  alleged. 

8.  That  he  did  condnot  the  said  action  with  due  and  prop« 
care,  skill  and  diligence,  on  whieh  pleas  the  phOntiff  joined 
issue. 

The  cause  was  taken  down  for  trial  before  the  late  Mr.  Justiee  Coi- 
nor  at  the  assises  for  York  and  Peel,  held  in  the  month  of  April  lait, 
when  a  verdiot  was  randeted  for  the  plaintiff  for  £lfl»  ?••  ^ 
damages, 

I^Esster  Term  last  Jbeiei,  Q.  C.  obtained  &  rule  nin  to  set  inde 
the  Verdict,  and  enter  a  non-suit  pursuant  to  leave  reserved  on  the 

grovpds, 

1.  That  no  negligence  on  the  part  of  the  defendant  as  ebargea 
in  tl^  declaration  was  proved  at  the  trial 

S.    That  if  the  arrest  of  the  defendant  in  the  conntv  «"°^  *?^ 

or  ^e  writ  under  which  he  was  arrested  was  set  aside  by  the  order 

of  the  judee  of  the  county  court,  the  grounds  of  such  order  or  the 

tlie  deffincUmf  s  oonnezion  therewith  wwe  not  shewn. 
8.    ThuttheorderofthejudgeoftheconntycourtWBsnotpToved 

to  be  signed  by  him. 
4.    "lAat  the  pbintiff*s  evidence  at  ;the  trial  shewed  he  had  not 

susteined  any  damage  whatever  for  the  causes  asrigued  in  toe 
declaration:  or  why  a  new  trial  should  not  he  had  on  the  ground 
that  the  verdict  is  contrary  to  law  and  evidence,  and  the  dMrg«<» 
the  learned  judge,  and  on  the  ground  of  ezcesslTe  dasBsges. 

The  rule  was  enlarged  until  Trinity  Term  kst,  when  JE.  P-  0^ 
shewed  cause  and  contended  that  tiM  production  of  the  order  >^^^ 
aside  the  arrest  for  irregularity  was  prima  feme  evideoeetiistenca 
irregularity  was  that  of  the  attorney,  and  if  he  wished  toralie« 
himself  from  that  inference  he  must  shew  what  the  irregolsritv  was, 
and  that  he  was  not  guilty  of  such  negligence  or  want  of  ^^}J\ 
would  render  him  liable  in  this  action.  He  forther  contended  mi 
the  court  would,  under  Con.  Stat  of  Canada,  ch.  SO,  see.  6,  we 
judicial  notice  of  the  signature  of  the  odnoty  judge  to  the  order 
whioh.wM  produced.  ' '   * 
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That  the  facts  shewn  at  the  trial  were  sufficient  to  go  to  the  jury 
and  to  warrant  the  verdict,  which  therefore  ought  not  to  be  dis- 
turbed. He  referred  to  Beid  y.  Jona,  4  U.C.C.P.  424 ;  Ck>n.  SUt  of 
Canada,  ch.  80,  sec.  0;  FiUY,  Fo/cien,  4  Burr,  2060  ;  KeeeeY.  Rigby 
4  &  <fc  Aid.  202 ;  Irwm  v.  Pearman,  3  B.  <&  0.  812 ;  Godefrov  v. 
DaUon,  6  Bing.  460;  Long  v.  Orn,  18  C.  B.  610 ;  SieanneUv.  £Uis, 
1  Bine.  847 ;  Saunders  on  Pleadings  and  Evidence,  vol.  1,  p.  212. 

JSeda,  Q.  CI,  contra,  contended  that  the  mere  &ct  of  the  capiat 
and  subsequent  proceedings  having  been  set  aside  for  irregularity, 
was  no  evidence  that  such  irregularity  arose  from  the  want  of  care 
or  skill  of  the  defendant. 

From  the  notes  of  the  learned  judge  at  the  trial  and  exhibits  put 
in  and  the  argument  of  counsel,  it  would  seem  that  defendant  was 
employed  by  plaintiff  to  take  proceedings  in  the  County  Court  of 
the  United  Counties  of  York  and  Peel,  agunst  one  Morely  to 
recover  a  debt  amounting  to  between  two  and  three  hundred  dollars. 
That  Morel V  was  arrested  In  May,  1868,  in  plaintiff's  suit,  and  was 
about  a  week  after  his  arrest  dischaTgedfrom  custody,  and  the  writ 
and  arrest  and  all  subsequent  proceedings  in  the  cause  were  set  aside 
for  irregularity  with  costs  by  an  order  of  the  learned  judge  of  the 
county  court,  dated  the  2nd  of  June,  1868.  That  subsequently 
Morely  went  to  England  and  came  back  to  this  country  with 
some  two  or  three  thousand  dollars  in  money.  He  returned  to 
Holland  Landing,  but  was  not  successful  in  Business,  and  plaintiff 
fidled  to  recover  the  amounts  of  his  demand  from  him. 

Xt  farther  appeared  from'  the  copy  of  the  process  served  on 
plaintiff,  and  the  bjOll  of  particulars  attached  thereto,  that  defendant 
sued  plaintiff  in  the  division  court  for  costs  as  between  attorney 
and  client  in  a  suit  of  Chapman  v.  Mordy,  in  which  there  were  no 
fchar««  made  for  issuing  a  capioM  against  the  defendant,  and  in 
which  it  appeared  ^Jija,  had  been  issued,  and  the  same  statement 
of  claim  in  the  division  court  showed  that  the  now  defendant 
^claimed  of  the  now  plidntiff  the  "  costs  of  the  previous  suit  against 
William  Morely,  paid  by  note  to  Chapman,  j£14  Ids,,  and  interest 
from  date  of  note  November  10, 1868,  ,untal  Uf^y  12,  1862."  This 
jdocnment  was  filed  by  the  plaintift 

RiOBAmDS^  G.  J.— The  retainer  to  bring  the  action  in  conducting 
which  the  negUence  complained  of  occurred  does  not  appear  to  be 
06tabHehed  by  very  dear  evidence  so  far  as  the  same  was  taken 
down,  on  the  judge's  notes,  or  by  the  bill  of  costs  sued  for  in  the 
division  court  It  is  probaUe  that  the  point  was  satisfiustorily 
established  at  the  trial  as  it  la  not  snggeeted  that  a  nonaoit  was 
moved  lor  on  that  ground.  The  only  evidence  to  establish 
negligence  on  the  part  of  the  defendant  was  the  production  of  the 
order  of  the  county  court  judge  discharging  Morely  from  the  arrest 
and  setting  aside  the  capiat  and  all  subsequent  proeeedings  for 
irreenlarity.  I  think  that  evidence  fails  to  estabUsh  negl^;ence 
on  ue  part  of  the  attorney  of  any  kind.  We  are  not  now  inf<Hined 
nor  were  the  jury,  what  uie  im^gularity  was  that  was  complained 
o£  We  cannot  say  whether  it  occurred  under  such  ciroumstancee 
as  would  show  that  the  attorney  had  possessed  and  exerdsed  a 
reasonable  amount  of  skill  in  the  conduct  of  the  plaintiff's  suit  or  not. 
It  aeema  to  be  conceded  in  the  modem  oaaea  that  the  attorney  is 
only  responsible  for  g^osa  negligence.  The  head  note  in  Iharves  ▼. 
Landeil,  12  C.  ib  F.  91.  lays  it  down  in  effiect  that  an  attorney  is  only 
responsible  in  damages  to  his  client  for  gross  ignorance  or  gross 
negligence  in  the  p<«ormance  of  hia  profsssional  duties.  The  do* 
claration  must  contain  an  allegation  of  facta  fk«m  which  the  imf»- 
renoe  ia  inevitable  that  the  defendant  has  been  guilty  of  the  one  or 
the  other. 

If  the  declaration  ought  to  contain  allegations  from  which  the 
inference  of  negligence  is  inevitable,  a  ftriwri  the  evidence  shovdd 
shew  such  facts.  But  the  evidence  does  not  show  any  act  of  omission 
or  commission  which  either  the  court  or  jury  could  say  indicated  want 
of  skill  or  want  of  care.  A  result  was  shewn,  viz.,  the  setting  aside  of 
a  proceeding  for  irregularity ;  whether  such  proceedinfi^  bMame  im- 
proper from  any  defeultof  tms  defendant  for  which  he  should  be  held 
fiable  we  cannot  say,  for  we  do  not  know  what  the  vice  in  the  pro- 
ceeding was  that  was  complained  of.  I  think  we  may  apply  the 
words  of  Martin,  B.,  in  DUkmm  v.  Jaeobt  to  this  case :  "  We  do 
not  know  what  the  mistake  complained  of  consisted  in  or  under 
what  circumstances  U  occurred,  or  whether  it  amounted  to  nefirli- 
gence  or  any  thing  at  all  about  it."  I  have  therefore  no  doubt  wis 
verdict  ought  to  be  set  aside.  Though  it  is  not  noted  that  leave 
was  given  to  the  defendant  to  move  to  enter  a  nonsuit,  yet  it  wa^ 


so  stated  by  the  learned  counsel  in  movjng  the  rule,  and  on  th* 
argnment,  and  his  statement  was  only  met  on  the  other  side  by  the 
observation  that  the  counsel  did  not  recollect  if  leave  were  given  or 
not.  From  what  is  noted  by  the  learned  ju^e  it  is  obvious  that 
he  entertained  strong  views  against  plaintiff^s  right  to  recover, 
and  we  have  no  doubt,  looking  at  his  notes  and  from  the  statement 
by  both  counsel,  that  the  leave  to  enter  the  nonsuit  was  given. 
Tlie  case  in  12  C.  A  F.  91,  is  in  some  respects  like  the  present,  tiie 
warrant  under  which  the  defendant  was  arrested  in  tiie  orifin^ 
action  having  been  declared  void,  and  some  of  the  grounds  on  wnich 
it  was  so  dedared  are  shewn,  but  the*  judge  held  there  was  not 
sufficient  shewn  to  make  out  gross  n^ligence.  The  case,  though 
arising  out  of  an  appeal  from  Scotland,  is  decided  on  the  prindples 
of  law  common  to  both  ScoUand  and  England,  and  ia  an  instructive 
one  as  applicable  to  the  subject  of  the  liability  of  attorneys. 
The  rule  will  be  made  absolute  to  enter  a  nonsuit, 

Per  cur, — Rule  absolute. 
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CHANCERY. 


(B^forttd  bg  Anz.  GaAir,  Esq.,  Barritlkt^at-law,  Meporltr  to  the  Cbirrl) 

Law&bhoi  v.  PoMiaoT. 

Cfrown  paUnt — Cbftf— OrDion  landi  dqKortmmL 

It  U  th«  daty  of  mrtiet  deiUiog  with  the  Grown  lands  dopartniont  to  be  fidr  and 
eendid  in  ell  their  eommnnleatlons  and  etateuent*.  where,  therelbre,  a  bill 
waa  Med  to  eet  aiide  a  patent  whieh  had  been  ieeaed  to  a  purcbaaer  of  a  eiergy 
iMerre  lot.  OD  the  jcroand  that  the  aaoie^d  bean  eo  iasiied  in  ignoraaee  of  tSa 
oppoelog  claim  of  the  plalntifl^  npon  theTraadolent  mlnrepreeentatlona  of  tha 
patentee,  and  the  eonoaelment  of  ue  ikcti  bj  him  fh»n  the  Crown  laadt  depart- 
■Mttt,  the  eoort,  although  unable  to  afford  f  he  plaintiff  the  relief  sooi^t,  dta> 
aUMd  the  bUl  wlthoat  oosia  as  aiidaat  tha  difandaat,  who  had  thus  dealt  with 
the  department. 

This  waa  a  bill  to  haTa  a  patent  issued  to  the  defendant  Pomeroy 
rescinded,  and  the  oaase  oano  on  to  be  heard  before  kla  Lordabip 
the  GhaBoellor,  at  the  aittings  of  the  court  held  at  Gobourg,  m 
October,  1868.  The  fSaots  material  to  tha  polnta  disposed  of  ar« 
stated  in  the  jadgmeat»  whieh  was  delivered  at  the  olote  of  tha 
argnaiant. 

Moaf,  for  the  plaintifT. 

Cameron  and  Blake,  for  the  defendant. 

VAMKOvomBT,  C. — I  think  the  plaintiff  must  fhil.  The  only 
ground  on  whieh  ho,  in  his  own  right,  eoald  ask  to  hava  the  patent 
reaeiadad  ia,  that  he  had  an  equity  to  the  eoasidefatlon  of  the 
Crown,  of  which  they  were  in  ignorance  when  the  patent  issued, 
and  which,  if  known  to  them,  might  have  infloeBCCKl  their  Judge- 
ment in  his  fhfoar.  I  do  not  nnderstand  any  of  the  eaaee  to  carry 
further  than  this  the  right  of  a  private  individual  to  queetion  tlie 
vididity  of  a  patent,  and  I  am  not  disposed  to  cany  it  farther, 
but  rather  to  limit  it,  as  I  have  a  strong  opinion  that  the  Attorney* 
General  is  the  proper  party  to  Invite  the  action  of  the  eoart.  Then 
was  the  Crown,  when  the  patent  here  issued,  ignoraut  of  tlia 
plaintiff's  alleged  rights  f  It  seems  to  me  not ;  all  that  the  plain- 
tiff says  here  now  was  then  known  to  .tj^e  prown*  By  petitions 
and  affidarits  furnished  by  the  plaintiff  apd  others,  and  by  tha 
report  of  the  local  Crown  lands  agent  made  some  four  months 
before  the  patent  issued,  the  department  of  Grpirn  lands  was  put 
in  possession  of  all  the  facts  eonneoted  with  the  plaintiff's  claim. 
They  knew  that  one  Julias  Warner  was  the  original  purchaser  of 
the  lot  (a  clergy  reserve)  in  1887 ;  that  he  had  paid  but  one  in- 
stalment, one- tenth  of  the  purchase  money';  that  he  had  many 
years  ago  left  the  country  and,  apparently  at  all  events,  aban- 
doned the  lot;  that  he  had  never  ducing  a  long  series  of  years 
asserted  any  claim  to  it,  and  only  at  last  by  the  execution  of  the 
assignment  of  it,  in  the  October  previously  to  the  issue  of  the 
patent,  to  one  Barnard,  from  whom  defendant 'Pomeroy  obtained 
an  assignment;  they  knew  of  the  plaintiff's  long  possession  and 
improvements,  and  yet  with  a  knowledge  of  this,  the  original  sale 
never  having  been  cancelled,  and  the  assignee  haying  paid  up  the 
balance  of  Uie  purchase  money  in  full,  a  patent  was  issued  to  him, 
and  the  plaintiff  informed  of  it,  and  that  his  claim  was  rejected. 
There  is  no  room  in  this  state  of  facts  to  infer  that  ,the  Grown  has 
or  may  have  been  deceived,  or  that  they  overiooked  the  pl^ntilTs 
elaim.  Had  the  defendant  desired  to  show  this  be  should  have 
pr<^oped  direot  eridence  of  it,  at  the  facta  fumishe^  lead  in  the 
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Opposite  direction.  But  the  plaintiff  inaists  that  Pomoroy,  the 
defendsnt,  eoDcesled  from  the  Crown  the  fact  that  Warner  said  to 
him,  when  he  applied  to  pnrehase  the  lot,  that  he  had  never  inten- 
ded looking  aftur  it,  and  offered  it  to  him  for  nothing,  and  then 
sold  it  to  Mm  fbr  $80,  whereas  the  assignment  expresses  $50,  and 
the  assignment  from  Barnard  $500,  though  nothing  was  e?er  paid 
to  him,  he  having  beeb  a  mere  go-between  in  the  transacUop!*  the 
Crown,  however.  Knew  from  the  report  of  the  Crown  land  agent, 
and  from  the  affidavits  before  it,  that  Warner  had  so  far  aban- 
don^ the  lot,  and  knowing  this,  they  reoognised  his  assignment, 
the  sale  still  standing  Id  his  name:  they  weald  have  learned 
nothing  farther  if  Pomeroy  had  mentioned  to  them  what  Warner 
laid.  As  to  the  statement  of  a  false  represenuation  in  the  deed, 
this  I  f^ar  is  a  eommon,  thongh  a  very  improper  praetioe.  All 
dealings  With  the  department,  so  mnoh  at  t'he  merey  of  individnals, 
riionld  be  fair  and  above  board,  and  I  eannot  too  strongly  oon- 
demn  the  eondaot  of  the  defendant  Pomeroy  in  his  attempt  to 
embarrass  the  department,  and  keep  open  the  qaeetion  of  the  olaim 
to  Uie  lot  by  asserting  In  a  letter  written  to  the  department  in  the 
name  of  another  party,  one  Higgins  (thongh  with  his  consent), 
tiiat  he,  Higgins,  had  an  assignment  from  Warner's  heirs,  when 
Pomeroy  well  knew  that  snob  an  assignment  never  existed.  If 
the  statement  of  the  false  oonsideraUon  could  or  would  have  In- 
fluenced the  department  had  they  known  the  falsehood,  I  think 
the  Attorney-General  and  not  the  plaintiff  must  seek  relief.  If  any 
ekn  be  had  on  that  ground.  On  the  other  head  of  equity  on  which 
Mr.  Roaf  sought  to  rest  the  plaintiff's  oase,  vis.,  .that  the  defen- 
dant Pomeroy  had,  by  meana  of  knowledge  derived  in  oonfldence 
from  the  plaintiff,  seoured  th^ patent,  I  think  the  oase  is  not  made 
out.  Even  if  the  pleadings  were  so  shaped  (and  they  are  not)  as 
to  sustain  it,  I  do  not  see  that  the  defendant  derived  any  infonna- 
tion  from  th«  phdntlff 's  papers  of  importance  to  htm,  or  which 
he  in  any  way  used  to  his  own  advantage.  Those  papers  merely 
■hewed  tko  plaintiff's  oase,  and  were  in  the  possession  of  the 
goverMaeftt  at  th«  time  of  the  issue  of  the  patent  Nor  do  I  see 
that  the  deffsadant  put  himself  in  the  position  of  trustee  as  to  the 

Slaialiff.  The  plaitttlff  shewed  htm  his  papers,  and  left  them  with 
im  te  examine,  asking  (as  he  allegee)  defendant  for  a  loan  of  a 
few  dollars  on  the  security  of  them,  and  defendant  retitfmed  him 
his  papers,  refusing  the  loan.  The  defendant  learned  this  much, 
that  the  plaintiff  was  prosecuting  a  ehdm  to  the  land ;  and  he 
immedistely  sets  to  work  to  prevent  its  suoeess  by  hmfittg  up  the 
original  nomiiiee  and  purohaeing  from  him,  though  there  is  evi- 
dence te  shew^hat  he  had  been  making  some  enqfuiries  after  htm 
before  he  saw  defendant's  papetv.  There  is  evidence  of  a  eon- 
▼ersatton,  not  the  one  referred  to  or  stated  in  the  bill,  which  shews 
that  defendant  acted  a  most  disingsnuons  part  towards  plaintiff, 
who  had  oonsuHed  him  as  a  friend  upon  the  suiBoiency  of  his  claim. 
It  is  sworn  that  defendant  said  to  plaintiff  not  to  concern  himself 
about  his  claim,  that  it  was  all  right,  and  not  to  be  in  a  hurry  to 
pay  the  purohase  money  to  the  government,  as  they  would  call  for 
it  when  they  wanted  it,  and  yet  almost  Immediately  after  thus 
disarming  the  plalntUT,  he  sets  to  work  aetlvely  to  secure  the  lot 
for  himself.  This  conduct,  and  his  mode  of  dealing  with  the 
government,  are  so  reprehensible  that  while  I  refuse  the  plaintiff 
any  relief,  I  dismiss  the  bill  as  against  the  deftadant  Pomeroy 
without  costs.  The  other  defendant  must  haTO  his  oosts,  as  no 
ease  whatever  is  made  against  him. 


COMMON  LAW  CHAMBERS. 


(S^erUd  fty  Roettv  A.  Hasumw,  Bk|»  Barrkkt-at-taw.) 


Hawkins  ▼.  Patkrsom  xt  al. 

Jkeurttjffor  eo$U^  When  dmandaJbU  intheeau  ofaplttimlffwtlktm  M<  JttHtih- 
Hon<ifthe  enuH—  Rule  to  Im  foOowtd  in  cam  t^  an^Utit  of  deeiriotu  beimam  Mc 
mi0ikh  QnarUo/ammm  Lam,  ^      -v       j  ^ 

IbUL,  that  If  Um  pkrintlff  ba  Mtiudly  ii  reriAQiit  of  th«  prortooe  nt  the  tloie  of  the 
•pMloitloa  tat  ■eeority  fbr  eotte,  >ikDd  Intmd  to  rameia  bora  ootil  trial  or 
JodipiioDt  in  tba  caase.  Menrlty  for  ooste  ought  not  to  bo  orderod. 

JkmM0— If  a  rwldetit  In  the  proTino*  wvre  to  decUro  hl«  tntontioa  of  leaTioff  for 
tmttmA  at  oiioo,  and  bad  lold  off  hit  proporty,  and  mado  otlior  preparatlooa  for 
en  Immedlato  doputore,  wiih  tho  iatontkm  of  nsidlng  abroad,  that  opon  thoM 
ftd»  being  shewn,  the  party  mifht  be  esUfld  upon  to  giro  Ncariiy,  aeoordii« 
to  toS  gMkifal  pfactlee. 


BM  oIwl  that  we  are  not  to  adopt  e*  e  rale  the  dedeloae  of  the  eowtorQeaae^ 
B^ndi  in  mattdre  of  prndlee,  mora  than  tboaa  of  the  eonrta  of  Ixdieqiiiror 
Ooounon  flaaa,  bat  ezerelte  o«r odrn  indgUi.*nt  aa  to  irhleh  la  the  b«t  prMfi« 
to  adopt,  and  adopt  that  wlii«h  wUl  be  the  moat  coa^eDlant  and  antaUate 
ooraelTea,  whether  It  be  the  decMon  of  the  oae  oovrt  or  tho  other. 

001  v.B0t^aae,lU.  a  Pnio.B.tSl  doubted.  _ 

••IMS). 


Hie  defendants  obtained  ft  mmxmons  calUug  on  the  plaintiff  o 
shew  canse  why  proceedings  herein  should  not  be  stayed  until 
sufficient  security  DO  giren  to  answer  the  defendant's  oosib,  in  case 
the  plidntiff  discontinue,  dtc,  on  grounds  ^Usdoeed  in  the  sffidavitfl 
and  papers  filed. 

The  summons  was  obtained  on  the  following  affidavits,  vix.: 
the  affidavit  of  Mr.  Peterson,  one  of  the  defendants,  who  stated^ 
That  he  was  informed  and  verily  believed  that  the  pUuntiff  vu 
staying  merely  temporarily  in  Upper  Canada,  and  would  We 
permanently  before  tne  defendants  (u  sucoessfol  herein)  oonld  enter 
judgment  for  their  costs;  that  since  the  commencemeBt  of  Uie 
action  he  (deponent)  had  spoken  to  Mr.  Doyle,  plaintiirs  attorney, 
on  the  subject  of  security  ror  costs,  and  asked  for  the  same,  and  ha 
said  he  supposed  the  plaintiff  would  ^ye  such  security,  and  that 
he  did  not  see  how  the  plMutiff  could  tnX  out  of  it|  and  he  said  to 
the  deponent  that  he  (deponent)  had,  Eowever,  better  demand  it; 
that  such  demand  had  oeen  made,  but  security  bad  not  been  giren, 
and  that  issue  was  not  yet  joined.  2.  The  affidayit  of  J.  0.  Heward, 
who  stated — That  in  a  conversation  he  had  with  pldntiff  in  Sep- 
tember last,  he  stated  to  the  deponeut  that  Be  was  ai>oat  ming  to 
England,  that  he  had  proceeded  as  fkr  as  Quebec,  when  he  leaned 
of  certain  proceedings  being  taken  aeainst  him,  to  commit  him  to 
gaol  for  not  attending  to  be  examined  pursuant  to  order,  tiiat  he 
had  merely  come  bacK  to  Toronto  to  attend  to  the  matter,  ind  that 
he  Intended  to  bring  an  action  in  consequence  of  his  arrest;  and 
that  plaintiff  also  gave  deponent  to  understand,  from  the  purport 
of  his  conversation,  that  he  was  merely  staying  temporarily  in 
Toronto,  in  consequence  of  the  matters  aforesaid,  and  m  order  to 
institute  and  prosecute  the  said  action,  and  Would  then  go  to  Eog* 
land  as  soo&  as  he  saw  the  matter  through. 

Mr.  Heward  made  a  further  affidavit  on  t^e  plaintiffs  application 
respecting  the  sulgeots  contained  in  his  previous  affidavit,  nnder 
the  188th  section  of  the  O.  I^  P.  Act,  to  the  following  effeet-Tbat 
as  near  as  he  oonld  reedllect  the  words  made  nt/t  of  by  flie  plaintiff 
were  as  staled  in  the  former  affidavit^  via.:  «<  I  understood  faSmto 
say  he  was  going  to  prosecote  this  action,  and  see  the  matter 
ihrourii,  and  that  he  iiktended  to  stay  in  tiie  oountry  fbr  Uist  ptff" 
pose  r  that  idafaittf  had  no  dwelluig-house  tliat  deposent  via 
aware  of;  and  that  "  from  what  he  said  I  thouglit  he  intettdedto 
return  to  tibia  ooimtry  agaiii;  he  waa  in  Quebec  when  he  beard  of 
the  order  made  against  him  for  his  arrest,  and  he  staked  he  was 
determined  to  come  back  and  face  the  mdo»  aa  he  bed  fHenda  in 
this  oountry  as  well  as  in  Enriand. 

The  affidavit  of  Mr.  Kenri<Sc,  one  of  tlie  defendants,  sets  fofth— 
Thai  before  the  oamnMnoement  of  this  notion  the  pMatfff  csve  ^ 
his  house  and  disposed  of  his  effoots,  removed  hk  wifb  vbAUam 
from  TorkvlHe  to  Quebec,  with  the  intention  of  going  to  Eariand, 
there  permanently  to  reside,  as  the  deponent  was  nfonnea  and 
believed;  that  the  plaintiff  himself  went  to  Qnebeo  for  the  auoe 
porpoee»  and  shortly  before  this  aodon  returned  to  Toronto;  that 
the  plaintiff  in  an  affidavit  made  lately  staled— «<  That  my  reddn^ 
is  not,  nor  has  it  sinoe  tl|e  18tli  of  July  hut,  been  withhi  the  imited 
oonnties  <tf  York  and  Ped,  but  I  am  now  a  temporary  sojcnmer  m 
this  dty  (Toronto)  and  within  the  aaid  united  oouatles;  that  the 
plaintiff,  as  the  deponent  bdieved,  was  remaining  here  to  premt 
the  defondants  obtaining  seeuritj  for  cosU,  itnd  that  his  hitentton 
waa  to  leave  Canada  permanently  after  he  conBlders  it  too  lato  w 
move  for  sudi  seourity,  or,  at  all  events,  before  judgment  oouM  oe 
entered  against  him  for  costs  of  defonce,  in  case  the  defendant! 
succeeded  in  the  action;  and  that  he  believed  the  P^^^^rTfJ 
insolvent,  and  had  no  property  in  this  oountry,  or  had  so  dispoaen 
of  it  that  it  cannot  be  reached  by  an  execution.  . 

The  defendants  also  put  in  a  copy  of  pld^tifrs  affidarit,  wnia 
he  filed  on  applying  for  the  Ao^eoa  wrpua  which  was  Utdv  isBV^ 
on  his  behalf,*  in  which  the  following  statements  af>peared: 

"  I,  Geoffrey  Hawkins,  of  Hitohin,  in  England,  gentienoan,  mue 
oath  and  say,  Ac.  "  That  for  some  years  previously  ^  m«  *•* 
mentioned  day  (the  11th  of  June,  1868),  my  re^enoe  had  been  u 

«  Jbr«AiaoUnff,»U.O.I*.J.»k 
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the  eoanty  of  York:  that  before  Judgment  wu  signed  in  this  acfion 
{Satfil^i^  y.  Kenriek),  I  bed,  in  iKxx>rdanoe  with  ihy  pre-emnged 
purpose,  ^ven  up  my  hoaqe  and  sold  my  furniture  preparatory  to 
leaving  this  province,  returning  to  Enewnd*  my  doaieue,  with  my 
wife  and  children:  that  in  H»y,  and  Before  judgment  waa'aitnied 
ftgiMPit  me,  I  eent  my  wif^  imd  children  to  Qnebee»  en  ronte  for 
Bnij^and,  and  went  into  lodgiogf  here,  intending  to  follow  them  so 
90on  as  I  had  furanged  «ome  wtMwn  oi  bosinssi:  that  on  the  18th 
Qf  July,  I  left  this  eity  (Toronto)  for  Qiieb^,  there  to  rejoin  my 
wife  apd  children,  intending  to  go  thence  direct  to  Sngland:  that 
h^iM^ing  thfkt  fU)  order  b^d  \mn  made  by  the  judge  of  the  county 
court  lor  my  committal,  I  returned  to  Toronto :  that  my  residence 
is  not,  nor  haa  it  since  Ae  I8th  day  ol  J«dy  been»  within  the  united 
counties  of  YotIf  ^d  Peal,  bnt  I  am  now  a  temporary  aqioumar  in 
this  city  (Toronto)  and  within  the  said  oonnties. 

M^  O,  Otmuron,  Q.  €,,  shewed  cause  to  the  summons,  and  con- 
tended, according  to  the  eases  of  DoMng  y.  Barmmti^  0  M.  A  W. 
181,  TbmMMoy.  Pa^Jko,  t  Bzeh.  818,  and  Dnmunondy,  SnUinghtH, 
18  Q.B.  HO,  that  security  for  costs  could  not  be  directed,  because 
plaintiff  was  a  resident  in  tliis  provinee,  and  because  he  had  no 
mtention  of  leaving  until  the  present  action  was  entirely  settied. 

Bob^  A,  Harriion,  contra,  insisted  thst  it  distinctly  appeared 
the  plaintiff's  domicile  is  in  a  foreign  country,  and  that  he  was  only 
here  temporanly,  intending  to  leave  in  a  very  short  time,  and 
before  judgment  (if  he  should  fkil  In  the  action)  could  be  entered 
against  him :  that  under  these  circumstances  it  ^as  only  reason- 
able plaintiff  should  be  called  upon  to  ^ve  security  for  costs :  that 
according  to  the  decision  of  the  court  of  Queen's  Bench  in  England, 
he  was  under  the  circumstances  bound  to  give  such  security. 
[Olha  y.  JohMon,  6  B.  <&  AL  908 ;  Cfum^  v.  Key,  8  Dowl.  P.  C. 
669;  Drummond  v.  IMHngkai,  16  Q.  B.  740.)  That  there  is  a 
difference  between  the  English  court  of  Queen's  Bench  on  the  one 
side  and  the  English  conm  of  Common  Fleas  and  Exchequer  on 
the  other,  as  to  the  practice  in  such  a  case ;  but  that  In  this  country 
it  had  been  determined  by  tiie  late  Sir  John  B.  Robinson,  that  we 
should  follow  the  practice  of  the  court  of  Queen's  Bench  (OiU  v. 
Hodgmm,  1  U.  C.  Rrac.  Eep.  881).  He  also  referred  to  (/Chradly  y. 
Munro,  7  Grant  106 ;  Barrett  v.  I^&wer,  26  L.  £q.  Rep.  624  \.  StorVs 
Con^ct  of  Laws,  ss.  41-46.  He  adverted  to  the  fact  that  pUdntiff 
had  not  filed  an  affidavit  of  any  kind  in  answer  to  the  summons 
and  the  affidavits  on  which  it  had  been  granted,  and  argued  that 
his  conduct  was  most  suspicious. 

Ai>AM  WiLsoii^  J^ — ^The  practice  with  respect  to  the  ^nting  of 
security  for  costs  haa  varied  a  good  deal  from  time  to  tuna 

In  2  Sellon's  Plr.  670,  it  is  lidd  down  thalb  saeh  accozity  will  only 
be  graa^  in  twoi  cAsea» 

First.  When  an  inianjt  sues  aa  plaintiff. 

Second.  When  tiie  plaintiff  residea  abroad. 

The  rale  is  naw  extended  to  third  persons  suittg  in  the  nsmee  of 
insolvent  plainti£b,  and  to  oonyicts  under  sentenee,  and  parhape 
to  other  (rnocni- 

In  PenrmiQi  y.  Slmg,  I H.  BL  106,  security  waa  refoaed  to  be 
ordered,  slthou^  the  plaintiff  resided  abroad,  becanae  ifc  did  not 
appeer  he  had  gone  abroad  to  avoid  tl»e  payment  of  his  debt.  But 
in  Gm^ford  y.  Lm,  2  H.  Bl  118,  the  practice  was  altered  and 
aecnrlty  waa  ordered,  upon  the  ground  of  a  foreign  reaidanoe  done. 

Several  cases  hiave  Imou  dedded  since  these  cases.  Tlie  follow' 
inff  are  the  principal  ones,  and  ere  those  wfaioh  are  generally 
referred  to  as  applicable  to  this  question : 

Ciragno  v.  Scmoa,  6  Taunt.  20,  decides  thai  security  for  coats 
will  not  be  exacted  so  long  as  the  plaintiff  remeins  in  the  conntry. 

The  Anonymous  case,  8  Taunt  787,  is  to  the  same  effect,  even 
althou^  the  pluntiff  usually  resides  abroad. 

OUta  y.  JokMon,  6  B.  A  AL  908,  determined  that  where  it  was 
shown  the  plaintiff  carried  on  business  abroad,  at  Quebec,  and  had 
no  house  or  permanent  residence  in  England^  and  was  a  Canadian 
by  birth,  and  had  permanentiy  resided  at  Quebec  (except  durinsr 
occasionel  visits  to  England,  on  matters  of  business),  that  he  would 
be  ordered  to  ^ve  secuiity  for  coste.  And  the  court  said  the 
plaintiff's  affidavit  should  state,  first,  that  the  plaintiff  haa  been 
and  in  now  a  resident  in  England ;  second,  that  he  intends  to  con- 
tinue to  reside  in  the  conntry. 

In  Oumey  v.  Key,  8  DowL  P.O.  669»  it  appeared  that  the  plaintiff 
was  in  SngUuid  when  the  action  was  oommenced,  but  that  he  was 


abroad  when  the  application  for  security  for  costs  was  made.  The 
plaintiff  stated  he  was  temporarily  resident  abroad  for  the  educa- 
tion of  his  children ;  that  he  was  in  England,  and  had  a  residence 
there  when  the  action  was  commenced,  and  that  he  had  been  in 
England  nnce,  when  he  made  an  affidavit  describiiv  himself  there 
as  of  Trevilian  House,  Tregony,  in  the  ooonty  of  &>mwaU ;  firom 
whioh  it  was  agreed  tliat  it  appeared  that  ne  w«a  a  resident  in 
Enffland,  although  frequentiy  wroad,  and  that  he  therefore  came 
within  the  rule  laid  down  in  the  Anonymous  case,  in  8  Taunt  787, 
and  coold  not  be  ordered  to  give  secufi^  for  costs.  It  was  also 
agreed  for  the  defendant  that  the  plidntiff  had  not  swoni  that  he 
resided  in  England.  That  in  an  affidayit  which  lie  had  lately  made 
for  the  purpose  of  getting  his  disc^i^  from  an  arrest  for  debl» 
on  the  ground  of  privilege  as  a  witness,  he  had  stated  himself  to 
be  resident  abroad.  Mr.  Justice  Williams  said, "  Upon  the  affidarvit, 
I  have  no  doubt  that  the  reeideoce  of  the  gentleman  is  now  abroad. 
He  does  not  state  himself  in  his  affidavit  to  be  resident  in  this 
oonntry,  but  merely  describes  himself  as  oi  Trevilian  House,  Ac. 
In  his  former  affidavit  to  l>e  discharged  from  arrest,  he  stated  him- 
self to  be  resident  abroad ;  and  in  uie  present  case,  if  he  had  a 
domicile  here,  I  must  presume  he  would  have  stirted  it  I  must 
therefore  take  it  as  a  fact  that  he  had  not  a  domicile  here,  but  that 
he  has  only  been  in  this  country  for  certain  temporary  purposes, 
there  being  nothing  to  show  that  his  residence  abroaa  is  merely 
temporary.  I  therefore  think  that  on  that  ground  he  ought  to 
give  security  for  costs." 

This  case  has  no  particular  bearing  upon  the  main  question  now 
before  me,  because  the  plaintiff  in  it  was  residing  abroad  at  the 
time  of  the  application. 

Dotoftmr  y.  Hdrman,  6  M.  d^  W.  181,  shews  that  although  the 
plaintiff  be  a  foreigner,  and  be  in  the  habit  of  frequentiy  going 
abroad,  and  was  abroad  at  the  commencement  of  the  action,  yet,  n 
he  be  in  England  at  the  time  of  the  amplication  for  security  for 
eosts  made,  and  intends  to  remain  until  after  the  trial,  that  seou- 
rity  ibr  costs  wiU  not  be  ordered. 

Tambueo  y.  Fae^fSeo,  7  Exch.  818,  maintains  the  decision  in  Bow- 
Hmy  y.  Blarmae^  6  M.  4  W.  181,  and  the  praetiee  of  the  court  of 
Common  Fleaa,  against  tSa  dedaion  of  the  Qncen's  Bench  in  OIha 
y.  JbAnssM,  although  that  case  waa  '  strongly  pressed  upon  the 
attention  of  the  court  The  Chief  Baron  says,  "the  phdntiff  states 
that  ho  came  from  Greece  for  the  purpose  of  bringing  the  action, 
and  that  he  ia  now  hero,  and  that  he  intends  to  remaon  liere  until 
judgment  is  obtained  in  it"  Alderson,  B.,  ssya, "  it  is  suggested  the 
plabitiff's  affidayit  shoold  also  have  stated  diat  he  intends  to  take 
up  Us  permanent  residence  here,  but  such  a  statement  would  have 
been  of  very  littie  avail,  for  he  might  change  his  intention  the 
moment  judgment  had  been  i^ven.  The  foot  of  his  being  actually 
resident  here  is  the  true  criterion  by  which  the  question  is  to  m 
settied." 

Brwnmond  v.  TiUinghiU,  16  Q.  B.  740,  deteriniaes  that  it  is  not 
sufficient  ground  for  requiring  security  for  coats,  that  the  plaintiff 
ia  a  foreigner  lately  come  to  Sifllaad,  Laving  no  family  oonnexiona 
or  permanent  abode  in  it,  end  ukelv  soon  to  leave  it,  if  it  be  net 
sworn  that  he  has  a  permanent  resioence  abroad.  Lord  CunpbeU, 
Chief  Justice,  says,  "  No  case  groes  beyond  this,  that  a  foreigner 
being  in  England,  but  having  his  domicile  out  of  the  conntry,.may 
be  called  upon  to  give  security.  Hwe  no  such  domicile  is  shown. 
The  presumption  must  be  that  the  party  will  continue  to  reside 
where  he  is. 

In  the  latter  case  the  plaintiff  wae  a  cook  on  board  an  American 
vessel,  and  was  »  mUive  of  the  United  States.  The  vessel  came  to 
England.  The  pontiff  brought  this  suit  against  the  captain.  It 
was  only  sworn  that  the  plaintiff  had  no  family  connexions  in 
England,  and  had  no  permanent  residence  there,  but  had  merely  a 
temporary  residence  m  Middlesex ;  and  that  when  the  plidntiff's 
wages  were  spent  he  would  have  no  means  of  obtaining  a  hvelihood 
but  by  going  to  sea;  and  that  after  putting  the  plaintiff  to  consid- 
erable expense,  it  waa  believed  he  would  abscond  before  payment 
of  the  costs  coula  be  enforced  against  him,  unless  he  was  compelled 
to  give  security.  Mr.  Justice  Earle  says,  in  OUva  v.  Johnion,  it 
appeared  that  tbe  plaintiff  had  a  permanent  residence  abroad, 
except  during  opcnsional  visits  to  England. 

OOradyY.  ATpnro,  7  Orant  106,  does  not  apply,  because  the 
plaintiff  who  was  a  natiye  of  the  province,  swore  he  had  returned 
to  the  province  witii  the  intention  of  becoming  a  eettled  resident. 
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•nd  that  hm  had  no  idea  of  withdnwiog  from  the  jariBdictioii  of  the 
court 

Oill  ▼.  Sodffnn,  1  U.  C.  Pnc  Rep.  881,  decided  in  Chambers, 
flhewB  that  upon  its  bdng^  sworn  that  the  plaintiff's  residence  was 
in  Eofflaad ;  that  he  nsoally  resided  there ;  that  he  was,  at  the 
time  01  the  application,  or  was  quite  lately  a  merchant  in  business 
In  Manchester ;  that  he  had  no  house  or  permanent  residence  in 
Upper  Canada>,  and  had  permanently  resiaed  in  Manchester,  and 
that  although  at  present  in  Upper  Canada,  yet  he  had  no  intention 
of  permaneatlv  residing  here ;  and  that  he  had  informed  the  de- 
fenoaat  he  haa  come  to  Upper  Canada  solely  to  attend  to  the  suit ; 
and  that  he  did  not  intend  to  reside  here  permanently,  but  only 
until  the  suit  was  decided ;  and  that  he  had  only  come  to  Upper 
Canada  within  the  past  few  weeks,  and  had  no  property  in  Upper 
Canada,  as  it  was  oeUeyed—that  it  was  a  fit  case  for  security  for 
costs  to  be  given ;  although  the  plaintiff  answered  this  affidayit 
by  shewiaff  toat  he  had  been  in  Toronto  for  about  three  months; 
that  he  had  no  intention  of  returning  to  England  to  reside  at  any 
definite  period;  that  Toronto  was  hu  place  of  residence ;  tiiat  lie 
had  no  permaaent  place  of  residence ;  and  that  he  had  broue^ht  out 
a  quantity  of  merchandise  with  which  he  intended  trading  in 
Toronto. 

81r  John  Robinson  pronounced  his  judgment  in  the  following 
words  :-~*'  Following  the  authorities  in  the  Queen's  Bench  in  Eng^ 
land,  as  it  is  projper  we  should  when  the  courts  differ,  I  order  the 
aeourity  to  be  giyen ;  the  plidntiff  does  not  contradict  what  the 
defendant  has  sworn;  he  told  the  defendant  he  was  only  come  out 
to  collect  the  debt  and  would  go  home  as  soon  as  the  case  was 
decided.    The  plaintiff's  affidavit  is  made  in  evasive  terms." 

From  the  dednone  which  I  haye  referred  to,  the  rule  in  the 
Common  Pleas  and  in  the  Exchequer  seems  to  be  this : — "  That 
security  for  costs  will  not  be  required  from  the  plaintiff,  if  it  appear 
that  he  is  a  resident  in  the  country,  even  although  he  is  firequently 
abroad,  if  it  appears  he  intends  to  remain  in  the  country  until  the 
trial  or  judgment  in  the  cause/' 

It  is  not  necessary,  according  to  the  decisions  In  the  Ezehequor, 
that  the  plaintiff  should  declare  his  intension  permanently  to  reside 
In  the  country,  for  as  Mr.  Baron  Alderson  remarks: — ^"Suoh  a 
atatement  would  be  of  yerr  little  avail,  for  he  might  change  his 
int^tion  the  moment  judgment  had  been  obtained  Perhaps 
aoiMthinff  more  may  be  required  of  a  plaintiff  than  his  mere  ren- 
denee  in  tne  country  to  excuse  him  fit>m  giving  security  lor  costs, 
although  the  words  of  Mr.  Baron  Alderson  would  seem  to  imply 
that  mere  residence  in  the  country  is  alone  sufficient  to  preducle 
security  for  costs  from  being  demandaUe ;  for  he  says — "  Tlie  fiMst 
of  his  being  actually  resident  here  is  the  true  criterion  by  which 
the  question  is  to  be  settled." 

Now,  I  am  inclined  to  think  if  a  resident  of  the  country  were'  to 
declare  his  intention  of  leaving  for  abroad  at  once,  and  had  sold  off 
his  property  and  made  other  preparations  for  an  immediate  depar- 
ture, with  the  intention  of  residing  abroad— that  upon  these  Acts 
being  shewn  the  party  might  be  cidled  upon  to  give  security, 
hocording  to  the  general  practice,  notwithstanding  the  plaintiff 
was  still  actually  a  resident  here;  for  if  the  plaintiff  could  not 
under  such  circumstances  be  called  upon  to  ^ve  security,  neither 
could  he  be  required  to  giye  it,  even  if  he  were  actually  on  bis  jour- 
aey  for  abroad,  nor  until  he  had  passed  the  boundaries  of  the  pro- 
vince; and  this,  I  think,  would  be  permitting  an  unreasonable 
relaxation  of  the  rule  which  was  framed  for  the  benefit  of  defend- 
ants, and  which  ought  to  apply  as  much  when  the  pUintiff  is  en 
rouie  for  abroad,  as  if  he  were  Uien  actually  abroad. 

His  presence  here  for  some  time  appears  to  be  the  object  of  the 
rule,  and  the  decUured  intention  of  the  plaintiff  to  absent  himself  at 
once  and  reside  abroad  should  entitle  a  defendant  to  call  for  secu- 
rity, as  much  so  as  the  declared  intention  of  a  defendant  to  abscond 
forthwith  should  entitle  him  to  arrest  iiim  to  secure  his  appearance. 

If  then  the  plaintiff  must  not  only  bo  a  resident  at  the  time  when 
the  application  for  security  is  made,  but  should  intend  to  remain 
in  the  country  for  some  time  after  the  application  is  made,  the 
question  is  for  how  long  should  it  appear  that  the  plaintiff  will  be 
a  resident  here  t 

In  the  Exchequer  it  is  held  to  be  sufficient  "  that  he  intended  to 
remain  until  after  the  trial,  or  that  he  intended  to  remain  here 
until  after  judgment." 


Tlie  rale  in  the  Queen's  Bench  as  collected  from  what  the  Chief 
Justice  said  in  tlie  case  of  Dnimmomd  v.  TVlinffMttt  16  Q.  B.  740,  may 
perhaps  be  this,  although  it  is  not  very  dear  that  any  positiTe  mis 
was  lidd  down  in  that  case—"  That  a  foreigner  in  Eng^d,  having 
his  domicile  out  of  the  country  may  be  callMl  upon  to  give  aecorikj 
for  costs."  DomieUe  is  probably  used  rather  loosely,  sad  may  bs 
intended  lor  "general  or  permanent  residence;'*  for  Mr.  Joitioe 
Erie  says — "  Wtea  v.  Jokneam  was  the  only  esse  supportbg  Mr. 
Greenwood's  position,  but  the  party  was  shewn  to  have  had  a  pe^ 
manent  residence  abroad,  except  during  occasional  rints  to  Uui 
country." 

There  may,  therefore,  be  said  to  be  a  conffict  between  the  cooiti 
in  England.  The  Common  Pleas  and  Exdiequer  h<dd  it  a  sof&dent 
answer  to  a  demand  for  security  for  costs  tiiat  the  pbdntifi^  shhoo^ 
a  foreigner,  is  an  actual  resident  in  England,  and  mtends  to  r^oum 
in  England  until  after  the  trial  or  after  judgment ;  while  the  Qoeen'i 
Bench  maybe  said  to  hold  that  If  it  appear  the  plaintiff  is  sn  sctml 
resident  in  England,  and  haa  not  hu  domicile  or  permanent  re»- 
dence  in  a  fore&n  country,  althongh  he  has  no  domicile  or  perms- 
nent  residence  daawhere  MwlUnot  be  called  upcmto  give  seeuritj 
for  costs. 

It  will  thus  be  seen  that  in  the  Queen's  Bench  a  person  who  hu 
no  domicile  or  permanent  residence  is  in  a  better  position  than  one 
who  has  a  fixed  domicile  or  permanent  residenoe;  for  Lord  Camp- 
bell says — "  Tlxe  plaintiff  seems  to  have  no  domidle  either  at 
California  or  elsewhere,  which,  with  much  reason,  save  csnse  for 
the  complaint  of  Mr.  Greenwood,  that  a  person  hariisg  no  pemur 
nent  place  of  residenoe  or  domicile  was  thus  much  better  off  than  a 
person  who  had  one ;  while  the  rule,  one  would  think,  ought  to 
operate  more  stringently  aninst  a  mere  vagrant,  as  the  plaintiff 
seemed  to  be,  than  it  should  against  a  person  having  a  pemanent 
abode."  Mr.  Greenwood  said — ^"In  reason  it  cannot  be  that  if  a 
man  is  brought  here  from  Chlna»  and  his  domifule  not  knowA,  that 
should  exempt  him  from  giving  security,  when  otherwise  it  would 
be  required.  According  to  the  rule  which  has  been  suggested  tha 
more  a  foreigner  is  itinerant,  and  the  less  that  is  known  of  hb 
former  residenoe  and  connexions,  the  less  shall  be  liable  to  find  the 
security." 

It  is  Detter  by  for  to  adopt  the  rule  of  the  two  courts,  that  if  the 
plaintiff  be  in  England  and  intend  to  remain  there  till  the  trial  or 
judgment  no  seciuity  shall  be  demandable,  than  the  rule  of  the 
Queen's  Bench,  founded  upon  the  case  referred  to,  whidi  ezcoiei 
a  mere  vagrant  fVom  giving  security  at  aU,  simply  becanse  he  ii 
in  England  and  is  not  a  vagrant.  Justiy  considered,  the  pracdoe 
of  the  Queen's  Bench  operates  more  advantageouidy  to  deiendsnte 
than  the  practice  of  the  other  courts  does  m  those  casss  when 
security  is  the  most  required;  and  on  the  other  lumd  it  ^lerates 
more  murshlya^inst  plaintiffs  who  are  not  itinerants  and  vapraati, 
but  iriio  have  faxed  domiciles  and  permanent  places  of  rendenee 
abroad,  for  it  compels  them  to  find  security  tor  costs,  stthoo^ 
the^  may  intend  to  reside  In  England  until  the  litigation  hss  beea 
entirely  finished,  merely  because  they  are  not  permanent  residoits 
in  the  country. 

One  may  say  what  a  permanent  residence  is,  but  It  may  be  mwch 
more  difficult  to  say  what  is  not  a  permanent  residence ;  sad  if  it 
mean  for  a  longer  time  than  the  termination  and  setUement  of  the 
particular  suit,  it  is  not  reseonable  that  the  court  should  require 
more  tiian  the  purpose  itself  requires. 

In  every  way,  then,  in  which  the  questidb  can  be  considered,  I 
think  the  rule  of  the  Common  Pleas  and  Exchequer  is,  in  this  par- 
ticular the  i|MMt  satlsfhctory  and  most  reasonable,  and  the  one 
which  I  chall  fori  disposed  to  follow,  unless  I  am  controlled  by  the 
practice  of  our  own  courts. 

The  only  case  which  has  been  referred  to  as  i^^icable  in  thie 
country  is  the  case  of  GUI  v.  ffoebttm  before  mentioned,  dedded 
before  Sir  John  Robinson  in  Chambers.  Now  this,  although  onlj 
a  Chambers*  decision,  is,  nevestheless,  the  dedsion  of  a  very  able 
judge.  The  Chief  Justice  there  expressed  the  conflict  of  opinion 
between  the  courts  In  England,  and  felt  the  difficulty  he  was  nnder 
in  determining  in  the  face  of  such  difference.  He  had,  therefore, 
to  decide  which  course  of  practice  he  would  follow;  and  be  took 
the  rule  of  the  Queen's  Bench  as  the  one  which,  in  his  opinion, 
sliould  goyern  us  in  this  country  under  sudi  circumstances. 

I  am  not  prepared,  I  must  say,  to  adopt  as  a  rule  that  we  are  to 
follow  the  decisioos  of  the  Queen's  Bench  in  England  more  than 
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those  of  the  other  cotote,  and  more  partiealttrly  as  the  effect  there 
is  not  to  diverge  from  the  decisiona  of  each  other,  hnt  to  reeondle 
their  differences,  and  to  have  a  common  and  harmonioiia  mle, 
dedaion  and  practice  in  ever^  case.  I  think  we  dionld  exercise 
car  own  iadgment  as  to  which  is  the  heat  mle  and  practice  to 
adopt,  if  tnere  he  a  difference  in  the  Kngliah  oonrta,  and  adopt  that 
whieli  will  he  the  most  convenient  and  soitable  for  ourselTea, 
whether  it  shall  he  the  decision  of  the  one  eowt  or  tike  otiiflr. 

It  is  stngnlar  too  that  in  the  case  jnst  quoted,  whieh  was  decided 
in  Deoemher,  1866,  the  cases  of  Tambiteo  ▼.  FaeiJIeo,  7  Ezch.  816, 
and  Drummond  r.  UlUfighist,  16  Q.  B.  740,  although  decided 
ahont  four  years  hefore  that  Ume,  do  not  appear  to  have  been  cited, 
which  necessarily  lessens  for  the  present  day  the  effect  of  the 
jadraent  which  was  then  given.  But  even  in  that  case  it  is  not 
at  ul  certain  that  security  was  properly  demandable  according  to 
the  decision  of  the  court  of  Queen  s  llench  in  Eneland,  in  2>rttm- 
mmd  V.  3%Umahui,  for  it  was  distinctly  sworn  to  Dy  the  plaintiff, 
in  OiU  V.  Hodgmmy  **  That  the  plainm  had  no  otber  permanent 
place  of  residence  than  Toronto,"  whidi  brings  the  case  most  ez- 
preesly  within  the  rule  of  the  Bngllsh  court  of  Queen's  Bench,  that 
upon  such  a  statement  security  would  be  refosed,  and  which  deci- 
sion, as  has  been  seen,  goes  for  beyond  what  is  reiquired  by  the 
other  courta,  for  the  plaintiff  to  staive  to  exempt  nimself  from 
givini^  security. 

I  am  therefore  of  opinion  that  there  is  no  decision  In  this  province 
binding  upon  me,  or  contrary  4o  the  view  which  I  have  expressed, 
that  if  the  plaintiff  be  actually  a  resident  in  the  province  at  tlie 
time  of  the  application  for  security  for  costs,  and  intend  to  remain 
here  until  after  trial  or  Judgment  in  the  cause,  security  for  costs 
should  not  be  ordered  to  be  given  to  him. 

The  question  then  Is,  does  it  appear  here  that  the  plaintiff  is  a 
resident  in  the  province,  and  that  he  intends  to  remaui  here  until 
after  trial  or  judgment  ?  Mr.  Paterson  says  the  plaintiff  is  here 
temporarily,  and  he  believes  the  nlaintiff  will  leave  permanentiy 
before  the  defendants  (if  succeesfol)  could  enter  juchnnent  for  theur 
costSb  Mr.  Heward  says  "  I  understood  the  plaintiff  to  say  he  was 
going  to  prosecute  this  action  and  see  the  matter  through,  and 
that  he  intended  to  stay  in  the  country  for  that  purpose."  Mr. 
Kenrick  does  not  add  to  thia,  excepting  the  foot  that  the  plaintiff 
has  sold  his  effects  and  removed  his  family  to  Quebec,  on  their 
way  to  England,  nnd  that  the  plaintiff  himself  also  intimds  to  go 
there.  But,  he  adds,  **  he  believes  the  plaintiff  is  remaining  here 
to  prevent  the  dofendanta  obtidning  security  for  costs,"  wMoh, 
pernaps  unintentionally  altogether,  disposea  of  the  effect  of  his 
affidavit.  The  defendants  forther  rely  on  the  plaintiff's  own  affi- 
davit 'filed  on  a  former  occasion,  in  wmch  he  deacribea  himaelf  in 
thia  last  month  as  of  Hitchin  in  England,  and  iu  which  he  sa^s  he 
had  purposed  to  go  to  Ensland,  his  domicile!,  with  his  wife  and 
chUdren.  He  also  says,  "  a[y  residence  is  not,*  nor  has  it  sinoe  the 
18th  of  July  been,  witldn  the  united  counties  of  York  ^d  Peel, 
but  I  Am  now  a  temporary  sojourner  In  this  city,  and  within  the 
said  counties."  From  this  same  affidavit  it  lypeara  plaintiff's  resi- 
dence haa  for  some  years  previously  been  in  the  county  of  York, 
and  that,  excepting  for  the  time  he  was  absent  in  Quebeo  on  hia 
way  to  S^land,  as  he  had  Intended,  he  does  not  seem  to  have  had 
any  other  residence. 

The  mere  description  bv  tha  plaintiff  of  himself  aa  of  "  Hitchiu 
in  England"  cannot  I  think  operate  acauist  him  contrary  to  the 
focta  of  hia  actual  residence  in  Upper  Canada,  any  more  ihan  the 
description  by  the  plaintiff  of  himsieilf  in  the  case  in  Ounm^  v.  J^Qf, 
8  DowL  669,  as  of  Trevilian  Hall,  Tregony,  Cornwall,  waa  allowed 
to  help  him  against  the  fact  of  his  actoaal  foreign  reaidenoe  on  the 
continent. 

The  plaintiff  then  speaks  of  England  being  his  domicile,  and 
probably  it  is  so.  But  the  domicile  is  very  distinct  from  the  place 
of  residence,  or  even  the  place  of  permanent  residence  of  a  person 
One  may  be  many  years  abroad  without  ever  losing  his  former 
domicile,  and  I  cannot  therefore  lay  any  stress  upon  this  statement 

The  whole  case  then  is  reduced  to  this,  whether  the  statements 
of  Mr.  Paterson  or  of  Mr.  Heward,  or  of  both  together,  are  sufficient 
to  make  out*- 

1.  That  the  plaintiff  is  pot  a  rendent  h^re,  or 

%.  That  he  does  not  intend  to  reside  here  until  the  trial,  or  until 

jUdgOMBt 


Mv  opinion  b  they  do  not  It  is  quite  dear  the  plaintiff  is  a 
rerident  here.  I  think  it  does  appear  very  strongly  that  tiie  plain- 
tiff does  intend  to  staj  in  this  country  to  see  "  the  matter  tlu^ugh" 
as  the  witness  calls  it,  which  "  matter,"  I  understand,  means  this 
suit,  and  "  seeing  it  through,"  I  presume,  must  mean  seeing  the 
end  of  the  suit,  which  is  certainly  after  the  trial,  and  probably 
after  judgment  * 

I  think,  then,  upon  the  whole  foota  I  cannot  order  aeeurity  for 
costs  to  be  given ;  although  it  ia  quite  possible  plaintiff  may  sea 
the  judgment  entered  agamst  him,  u  it  be  adverse  to  him,  and  then 
remove  himself  fhmi  the  country,  which  (aa  suggested  in  ThmMseo 
V.  Patifieo,  t  Exch.  816)  a  plaintiff  may  do,  even  if  it  had  been 
before  shewn  that  he  had  intended  to  be  a  permanent  resident  in 
the  country. 

In  maav  cases  it  is,  perluma,  oi  very  littie  consequenee  whether 
a  plaintiff  against  whom  juagment  be  entered  for  costs  is  or  is  not 
within  the  country.  He  was  formerly  required  to  be  pevsonally 
within  it,  or  to  give  secnritv  in  substitution  for  it  because  his  per- 
son was  liable  to  be  taken  for  the  ooata  of  the  action.  In  iVay  ▼. 
Edie,  1  T.  R.  267,  Mr.  Justice  Buller  says  the  reason  why  security 
for  costs  is  ^ven  ia^  that  if  a  verdict  \m  ffiven  against  the  plaintiff 
(who  is  abroad)  he  ia  not  within  the  reacn  of  our  law  so  as  to  have 
process  served  upon  him  for  the  coats.  8o  ia  JBarreM  v.  Aowr, 
above  referred  to.  Baron  Alderson  save-—"  The  reaaon  why  security 
for  coats  is  required  from  a  person  abroad  ia,  that  if  a  judgment  b 
obtdiied  against  him,  it  cannot  be  enforced  aeainst  him  by  process 
of  the  court"  In  Earl  Ferran  v.  i2oMni»  2  P.  P.  C.  686,  secwity 
for  costs  was  not  ordered,  beoause,  as  the  plaintiff  waa  a  peer,  the 
substitution  for  personal  responsibilitv  could  not  be  ordered  when 
the  person  of  the  peer  was  protected  from  arrest 

A  different  rule  in  this  respect  prevails  in  Chancery  (seeXori 
Aldbonmgh  v.  Burton,  2  M.  <fc  K.  401)  because*  it  is  said,  although 
he  cannot  from  his  privilege  be  arrested  for  costs,  that  his  abseroe 
nevertheless  lessens  the  defendant's  chance  of  getting  payment  of 
tiiem. 

But  if  the  plaintiff  in  any  action  be  an  insolvent  so  that  nothing 
can  be  made  upon  any  process  sued  out  on  judgment  against  his 
supposed  property ;  ana  if  his  person  be  safe  from  arrest  for  costs, 
as  it  is  in  this  proi^ce,  the  practical  difference  to  a  defendant  of 
such  a  plaintiff  being  actuaQy  in  the  country  to  answer  in  contem* 
plation  of  law  the  coets,  in  case  of  a  judgment  being  recovered 
against  him,  and  of  such  a  person  being  out  of  the  country  and 
beyond  the  process  of  the  court  altogether  Is  scarcely  appreciable, 
altiiough  it  would  be  a  ereat  advant^  to  the  defendant  if  he  could 
procure  security  in  such  a  case  of  absence,  as  it  would  be  equally 
an  advantage  to  him  if  he  could  procure  security  for  his  costs 
against  an  insolvent  plaintiff  resident  in  the  country. 

Some  modification  might  properly  be  made  in  the  law  on  this 
subject,  by  which,  in  certain  caaes,  both  plaintlfb  and  defendanta 
might  be  ordered  to  give  security  against  the  costs  which  their 
litigation  may  be  supposed  unjustly  to  occarion ;  for  if  there  be 
such  persons  in  fact  as  ill-used  plaintifb  and  honest  defendants,  the 
opposites  of  such  persons  are  not  altogether  unknown  to  the  law : 
but  I  hav^  only  to  administer  in  the  bw  as  I  find  it;  and  what  I 
decide  in  this  case  is  that,  according  to  my  view  of  the  law  as  it  is, 
the  defendanta  cannot  call  upon  the  plaintiff  to  ftimish  security  for 
costs  upon  the  materials  laid  before  me;  and,  therefore,  I  discharge 
their  summons,  and  direct  that  the  ooata  of  thia  application  shdl 
be  costs  in  the  canaa  for  the  phdntift 

Summons  discharged. 

Mahabt  v.  Dash. 


WlM«,  btim  tlM  eommlirioB  dB7«f  n  Mtei  n  «40r  had  bMB  «Mriatd  topoiCr 
poM  the  trial  of  a  «iw^  <m  pajunit  of  «oili»  and  plaialtf  aflMnnvd%  oa  tur 
atkm  of  ootii,  dalmsd  tb«  rlaht  to  tax  acainatd«lteid«nt«ooiuiMlfct  aahaTteg 
baan  pitid  to  the  paitaar  of  plateturk  attornctj,  wfthoitt  aheviBg  whan  or  undar 
irlMt  dreonataBcaa  H  bad  been  paid:  and  It  appeartai(  that  tbe  Naord  had  aol 
IpeDeataNdlbr trial, the maetir  retaaed  to  tax  tbe  oooaaelliMt  aadasaa^- 
noaafora  reririooorhiatazattoBybjdlreetliif  bimtotaxtheeoiiiiaellbekvai 
diaoharged  with  coeta. 

(Ohaoiben^  ITov.  16, 1868.) 

This  was  |kn  aotioa  of  ejeetmeut.  The  venue  was  laid  ia'  the 
county  of  Wentworth. 

On  10th  October  last  defendant  obtained  a  summons  calling  on 
plaintiff  to  ahtw  eauia  why  the  trial  of  the  oiiuaa  ifaoald  not  be 
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postponed  till  the  next  Spring  Msises,  on  the  ground  of  tko  nbeeme 
of  &  mnterinl  witneee. 

On  14th  October  Intt,  npon  tho  nndertnking  of  doftndnnl'e 
attomej  to  paj  oootii  nn  order  wne  made  postponing  tlw  trinl  «f 
theonnan. 

On  16th  Ootobor  tho  nasiiee  for  the  eoon^r  of  Wenlwrth-  oon- 
maneod;  baft  the  trini  having  hoon  poa^aed  en  tho  dn^  pMtiirai, 
the  rtoord  waa  bn>I  tncarad  for  trial 

On  the  warn  daj  m  nppolnlmettt  Ibr  tho  tomlion  of  plnfafedff'a 
eoata,  nnder  the  ofder,  was  obtained  and  aartod  bf  defendant 

Tiia  appointaient  waa  twioa  enlarged. 

On  the  tftzaftSon  of  ooala  in  the  prineipal  oiEoe  in  Toronto^  att 
affidayit  was  piodnoed  by  the  agent  of  plalntifTs  attome/i  in  which 
it  waa  awom  thni  pkdntiff  had  paM  Mr.  Freeman,  tho  partaMr  of 
plaintiff* aattarn^t  a eottnaal  Iba^  bnt it  wna  not  shown lA«n or 
under  whal  eironmatanoea  the  fto  had  boon  paid. 

Tho  awatardaalittod  to  tax  Iho  oaonaol  fbe  no  eoata  piTablo  by 
defondant,  nndar  tho  order  af  Idth^OatoboF,  and  nuid^  n  oerttteaca 
tothnfteffbefe. 

T,  B.  Bpmmr  thaoaapoB  obtalMdn  snnnnoMoalHng  on  d«fn<^ 
ant  to  abow  oanaa.  why  tho  nutftar  shonldnot  ba  difisoied  to  retiao 
hia  taxation  of  tho  ooata,  with  the  flaw  ao  the  altoiNttioo  of  a 
oonnaal  fee  or  lolkaahar  to  tho  plaintiff  on  eneh  taMtion,  and  irby 
the  master  shooM  not  bo  dtinemd  to  aUo«  n  reaaonnVla  oonnael 
foo  or  refk^ehsTk 

Rob§HA*  Martiion  sbawnd  oanao.  Bb  obJaet«d>  that  the  attta- 
mono  waa  insnfllcient,  aa  it  did  not  stale  the  gromMhi  npon  wfiit& 
a  revision  of  taaation  was  desired,  and  that  no  sAdatits  showing 
the  gronnds  were  filed  (Alwm  ▼.  /Vfmtvol,  2  DowL  P.  G.  4»; 
CImuty,  BwtgrwH^  lb.  689;  PmUl  r.  Buhop^  BfeGeL  61.) 
Bnt»  assnming  that  the  matrrialt  were  snffieient.  he  srgned  that 
the  qneslion  raised  waa  one  peonlUily  for  the  master  to  decide, 
and  that  In  anoh  »  matter  there  conld  be  no  appeal  ftrom  his  deei- 
sion  (HingiUm  ▼.  WhOfin^  8  U.  C  L.  J.  72).  If  the  matter  were 
appealable,  he  argned  that,  nnder  the  oirtnmstanoes,  the  master 
had  properly  dlaauowed  theooonsel  fbe  {lb.)  and  snbmitted  that, 
as  defbndatit  waanpholdlkig  the  decision  of  tbie  master,  in  the  erent 
of  the  snmmons  Mng^  diseharged,  it  ahonld  be  dlsoharged  with 

COStSL 

T,  H,  iSjMfiser,  tioniitfi^  in  support  of  the  snmmons,  argned  that 
the  materials  befbre  the  court  were  anfllcient ;  that  the  subject 
matter  of  the  master's  decisiott  was  appealable ;  and  that  the  fte 
hsTing  been  paid  to  counsel,  althoagh  the  partner  of  plaintifTs 
attorney,  and  although  record  had  not  been  entered,  should  baTo 
been  allowed'  on  taxaUon  of  costa  against  defendant  He  referred 
to  QrimdaVL  ▼.  Qoodman^  0  DowL  P.  C.  878;  Acoh.  Prae.  11  Edn. 
611,  1478.  note  2. 

Houisov,  J.,  dlsoharged  the  summons  with  costs. 

Summons  discharged  with  costs. 


BicwAB  T.  Soorr  M  as; 


Oik.  Jlietf.  cr.  a  eq^  42  ML  28-- JU#Ni  iwoImC  a  MaJber  aMd 

"oufc 
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WliM«  plAlBtf s;  tiM  holdw  or  a  yma^magr  noti 
Mdorwd  by  tb«  oOivr,  nMd  toffb  dtltadanti  Ih  oqa  aetSdn.  under  Oon.  Slsi  V. 
aflftp  4SM«.St«B4stta««AiMttaB*40olMwdapiiiMlthtdelm4aiitt  <m ths 
oouBoa  etranti  ftnr  moeajr  Mid  aad  on  sn  ammnnf  rtitsii,  ilw  littst  OMmtiL  lui 
tb*  iVpUcatlgaordfltadaniiwwt  1170011  oat  of  thadMluBtloB. 

(GhuiiNn,  Not.  90^  UOS.) 

The  deelaratlon  In  this  cause  contained  a  count  on  a  promissory 
note,  BMde  by  one  defendant  and  endorsed  by  the  other. 

It  also  oontained  thacomman  connta  Ibr  aaney  paid  and  on  an 
nooonnt  itat/tdj 

if.  B.  JmkwH  obtained  a  snnnnoDS  calling  on  plaintiff  to  sfaeir 
cause  why  the  common  coonts'  should  not  bo  struck  out  of  the 
declaration  with  costs. 

Joim  Paierton  shewed  cause* 

JoHn  Wnson,  J.— It  is  not  pretendbd  that  plaihtiff  has  any  bnt 
the  one  oauee  of  notion  against  defendants.  That  caiue  of  action 
Is  the  promissory  note  made  by  the  one  defendant  and  endorsed 
by  the  other.  It  is,  in  fact»  a  sereral  cause  of  aotlon,  but  sued  aa 
Joint  under  tho  statnta.  None  bnt  oanaea  of  action  joint  In  subf 
stance  as  well  as  form  can  be  pro?ed  agahmt  defendMts  nnder  the 
common  oonnts.    X  do  no^  tberelbre^  see  the  neeessify  of  the 


oomnMU  eounts,  and  so  will  |^e  effeet  lo  delbiidaat*s  appBoafion 
to  stfiha  them  out  of  the  deelsratlott. 

lOBs  abartdte.    Casts  to  ba  oostf  hft  the  CMsa. 


Adams  t.  Qnnn. 


«tod^*i 


I  tli^  ao  Ipensi  «b#  ordsr  fir  a  srtm^  HMMlned  ill 
noc,iiiiiteitatiitoaS^«.«p.4iHt.^Wfiattolbo«M   , 

(CbsmlMn^  Nov. 


J 


This  was  an  action  ou  the  oommon  eonnta  for  goads  aold  and 
deliTered^  goods  bargained  and  soldr  wosfc,  labor  and  sMteriala. 

Pleaa*— no? or  Indebted  and  pofment 

The  record  had  been  entered  te  trial  at  the  laat  aatf sen  fsr  the 
united  oonnt&ea  of  Huron  and  Bmoa»  and  nmdd  a  lemnSMt 

JokM  PaUnom  afterwards  e^mtned  •  ssuBttons  esiUittg  en  Oe 
defendant  to  shewoauaa  Wiethe  issues  Joined  In  theenuae  shoirid 
not  be  tried  before  the  Jndjgeof  the  eovonty  eanrt  of  ih»  uaiasd 
counties  of  Hnren  and  Braoa  «l  the  MBit  sittings  Iharsrf. 

J,  A>  B^  ahewnd  eana^  and  oetftended,  asenv  ofther  things, 
that  the  cause  havii«  been  onoe  entssed  Ibr  trini  at  tho 
and  made  a  ressanat,  the  case  was  not  one  within  tte 
of  sUtute  28  Vie.  cap.  4A  aeo.  4. 

JoHH  WiMoir,  J.--The  order  of  the  eourt  where  the 
entered  fbr  trial  is,  that  the  record  reSMin  fbr  triaL  Until  that 
order  be  reeoinded  or  discharged  the  plaintiff  cannel^  in  my 
opinion,  hare  the  cause  tried  in  the  oounty  court  I  shnU; 
lore,  disoharge  the  summons^  bnt  witliout  ooala* 

8ummona  diseharfed  without 


COUNTY  COtJBtS. 


In  tbs.eMmtif  QMWt  or  WcDiaKine^  ImAm  a.  I^amrtu^  iudgi. 


Aunnuunis  t.  BjrtMXumi 

to  e  Tonikdidi  on  •  oil  Ml  hj  tvuk 
U^ftrtbajiuy;  tarvlistlkoai  aa/V 


b4  ooeeldirad  It 


Ih'cmtof 
tloiiori 
aqoMtiovof  law. 

PlalMiff  saed^  fbr  damages  susttlued  by  deftodanfishorsbft  run- 
ning'nwuy,  andhnoohing  down  a  verandah. 

tiie  IheCe  il>ere  aefbllow<s:— DMbndaat  Isnffttme^:  oame  into 
town  and  Artfre  Ms  waggon  up  to  the  sidewalk  in  fhint  of  Fs 
atorei  andjnmped'cdr  the-f^ggonand  ran  inslAi  of  the  door  to 
make  sooMjoqulry,  but  not  losln*  sight  of  the  horses.  Whilst 
so  inside,  the  horses  took  fHght,  by  th^  ffappliiflr  of  an  KQtfcent 
awnlbg,  and  rail  away  down  the  stt^t  some  dtstancei  oomhig 
In  contact  with  the  plaintiff's  Terandidi,  knodl^g'  it  completely 
dowu. 

PlailitHr  disrtnred  Ibr  tilat  bblbre  sod  at  tlib  time  of  the  oettiidi- 
ting  of  the  grieranees  by-  the  delbndantsuahenilnafter  menttoned, 
n  certain  mcsanage  or  inn  and  premises  in  the  Toffn  of  Quelph, 
With  the  appbnsnanees,  was  in  the  pMebMfeh  of  aoertaih  person, 
to  iHt,  one  J.  L.,  as  teiWftt  IheMof  tb  the  plakitlff  (tt^  r^rrrslon 
thereof  then  and  still  belenglU|  to  the  plhintlfl) ;  }«t  the  defbn- 
danta,  knowfog  the  premises,  <ud  wfongMly  and  lignilburtj,  and 
with  culpaM*  uegKgenea,  leave  In  the  puUle  hli^wajr,  near  to  the 
sidd  messnage»  InUf  and  prMiisea,  with  the  appurfeittaeeB;  n  eer- 
tain  two-horse  waggon  or  carriage,  with. two  horsea  yoked  and 
hamsesed  thoi^tb,  iHihout'  any  persdn  brtng  lb  the  immedlnte 
proper  oharge  thereof,  and  wilhout  in  anyirise  ^g  up  or  fkstening 
the  said  horbes,  so  ak  to  euard  aranst  their  runtAnr  awaj^ 
wherstty  the  said  hMes'  tanng  fright  and  being  euttr%ty  unres- 
trafaifMl^dld'start and  runiHth  the  said  waggon  wfth  great  speed 
In  the  diienHcB  of  the  safduessnage,  inn,  and  presallite,  with  the 
appnrtenaneea;  and  the  eiM  honea  and  wdggoer,  tWarbtpon,  in 
such  running  eanm  into  Tlolent  eollision  with  the  saad-mesidagey; 
inn,  and  premieea,  wltii  ttM  appurtenances;  and'grenfltf  iajmd 
aad  damnged  the  same. 

Defendants  separately  pleaded  not  guilty ;  and  fbr  a  seooniifl  pleU 
9aoh  pleaded  ••that  the  said  horsea  aad  waggon  did  not  duzing 
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apj  portion  of  the  time  in  the  dedtration  moDtiooed  Ioato  or 
depart  from  the  eaid  highway,  but  eontinqed  alwajs  in  the  eanie 
aa  thev  lawfally  miaht  And  that  eertain  posts  and  a  oertain 
Terandah,  which  bad  been  annexed  and  fhstened  to  the  said  mes- 
snage,  inn,  and  premises,  haTlng  been  ptaoed,  and  there  nnlaw- 
fnlly  standing,  and  being  on  the  said  hignway,  the  said  horses  and 
waggon  did  slightly  and  gently  and  wHhont  any  great  Tiolenoe. 
beeause  the  said  posts  and  Terandah  were  so  placed,  and,  standing 
on  the  said  highway,  necessarily  in  passing  along  the  said  highway 
grase  against  and  toneh  the  said  posts  and  Terandah,  so  nnlawfiilly 
being  on  the  si^d  highway,  which  are  the  gricTanoes  in  the  declara- 
tion mentioned.  And  the  defendants  ftirther  say  that  the  said 
horses  nod  waggon  did  not  come  into  collision  with  or  tonch  any 
portion  of  the  said  meesnage,  inn,  and  premises,  with  the  appnr- 
teoaneefl,  lying  and  being  ontside  the  limit  of  the  said,  highway, 
and  not  being  then  nnkwfnlly  thereon. 

Issue  being  Joined  on  these  pleas,  the  oas^  went  down  fbr  trial 
in  December,  18tt2,  and  a  Terdiet  was  rendered  fbr  defendants. 

Plaintiff  moved  for  a  new  trial  on  the  groxmd  that  the  Tcrdict 
was  contrary  to  law  and  eridence  in  this,  that  it  was  shown  tliat 
the  horses  were  negligently  left  by  the  driTer,  who  entered  a  store, 
and  that  the  horses  ran  with  the  waggon  flrom  the  road  into  the 
sidewalk ;  and  that  the  Terandah  in  the  declaration  mentioned  was 
lawfully  on  the  highway,  if  not  by  the  express  authority  of  the 
munieipal  county  council,  yet»  with  its  leaTc  and  license,  the 
°*SliC«nM  being  therefore  aU  on  one  side,  the  pontiff  was  enUtled 
to  recoTcr.    Seoondly,  on  the  grounds  of  misdirection  by  the 
learned  Judge  before  whom  the  case  was  tried  in  teUlng  the  Jury 
that  if  they  found  that  the  posts  of  the  Terandah  were  unlawfully 
on  the  highway  that  the  plaintiff  had  no  right  to  recorer  notwith- 
standing  negligence  on  the  defendant's  part  was  proTSO,  and  in 
refusing  to  direct  tiie  Jury  that  CTcn  if  they  found  that  the  Teran* 
dah  was  unlawfioiUy  constracted  upon  the  highway^  and  that  it  was 
no  obstruction  to  the  d^iandante  in  the  proper  and  ovdiniary  use  of 
the  atreet  fot  hones  and  Tchieles,  that  then  the  defendants  had  no 
right,  being  priTate  persons,  to  treat  it  as  a  untsancCk  and  abate. 
it.    And  in  refueilig  to  tell  the  Jury  that  the  fkct  of  the  Terandah 
being  where  it  was,  wna  no  answer  to  the  charge  of  negligence ; 
and  thet  if  the  TCiandah.  and  posts  could  haTe  been  aTolded  by 
reftsonnble  care  it  was  CTidence  of  nesligence  having  been  struck 
at  all,  and  that  the  negligence,  was  alT  on  the  side  of  the  defen- 
dants, the  plaintiff  not  baring  contributed  in  any  degree^  much 
less  an  equal,  degree.    Audi  the^  f^srther  ground  that  thSre  Was  no 
CTidenoe  to  sust^  the  defendant's  second  plea. 
Mtura,  Ferffutwn  ^  KingmnUlf  in  support  of  the  rale* 
i>sion  J*  PtUartm^  contra. 

HAOPOHALD,|0e.  J. — This  ceee  was  tried  before  me.  The  Ibllov- 
ingwere  the  objections  made  to  the  charge: 

1st.  That  the  Jury  should  hare  been  difected  that  if  the  horses 
left  the  rosdway,  and  were  on  the  sidewalk  (as  was  the  case  with 
one  of  them)  under  tbe  town  by-law,  they  had  left  the  highway. 

dnd.  That  the  horses  being  left,  and  not  being  tied,  the  defen- 
dant going  Inside  the  store  deor  was  guilty  of  an  act  of  negligence, 
and  that  the  question  of  negligence  sl^onld  not  haTe  been  &ft  to 
the  Jury. 

8.  That-  the  eonstmctloa  of  the  Terandah,  and  the  tacit 
aequleeoence  of  the  council  as  i^galnstaparty  guilly  of  negllgenoe 
it  was  lawfally  there. 

4.  That  ae  the  Terandah  and  poets  could  haTe  been  ayolded  by 
reasoniUile  care,  haying  been  struck  is.eridence.of  negllgenoe. 

On  the  first  point  I  had  told  the  Jury  that  the  whole  roadway 
was  the  highway,  and,  under  the  by-law,  the  owner  driring  on  the 
ridewalk  might  be  ined ;  on  the  second  point  I  left  it  for  the  Jury 
to  say  if  the  defendant  was  guilty  of  negligence  in  leering  the 
horses  untied  as  he  did,  he  being  a  short  distance  from  them.  On 
the  third  oljeotion  I  told  the  Jn^  that  the  supposed  acquiescence 
of  the  town  eeunell  to  the  Terandah.  bel|ig  bnilt  If  It  was  nnlawr 
fblly  on  the  highway.  As  to  the  fonrth  objection,  that  the  plaintiff 
claimed  damages  for  an  act  of  negligence,  committed  prerious  to 
the  arrival  of  the  horsee  and  waggon  at  the  plaintiff's  property, 
tbe  fact  that  there  was  room  enough  to  pass  with  reasonable  care 
could  not  affect  the  queetien  of  prerious  negligence. 

The  damagee  are  churned  as  the  result  of  a  prerious  act  of 
negHgeaea^    ft-  would  be  dUfiireot  if  the  defendants  mre  In 


charge  at  the  time  of  the  collision.  If  they  were  In  charge  at  the 
time,  and  could  hsTc  passed  if  they  had  used  ordinary  care,  it 
would  be  negligence  if  they  came  in  collision  with  the  obstrnctione 
in  the  road. 

The  case  of  i^wsfman  t.  Burnett  (6  M.  ft  W.  p.  499),  is  cited  to 
sl^ow  (hat  the  defendants  were  guilty  of  negligence,  but  the  case 
of  Lj^h  T.  NurdiA  (1  Q.  B.  29l  shows  that  it  is  proper  to  leaTC 
the  question  of  negligence  to  the  Jury,  who  would  inquire  **  whether 
<«  the  horses  were  riclons  or  steady ;  whether  the  occasion  required 
^'the  serrant  to  be  long  absent  flrom  his  charge;  whether  no 
*<  ass! stance  could  be  procured ;  whether  the  street  at  that  hour 
*'  was  likely  to  be  clear,  or  thronged  with  a  moriog  multitude." 

In  this  case  the  whole  fhots  were  left  to  the  Jnty  to  say,  whether 
(he  defendants  were  guilty  of  culpable  negligence,  in  consequence 
of  which  the  horses  had  started  off.  They  were  told  to  conrider 
the  natural  dispositions  of  the  horses,  whether  requiring  more  or 
less  care.  The  eridence.of  Mapsey,  who  saw  the  defendant  driTC 
up  in  front  of  his  store,  and,  on  the  sidewalk,  spoke  to  hiiki  about 
plaster.  Massey  toM  him  where  to  go,  and  he  wonld  send  a  man. 
Massey  went  In  at  one  of  the  front  doors,  and  defendant  went  Into 
the  shop  at  the  other  firont  door  to  Inquire  about  the  otan,  when 
the  horses  started.  A  clerk  was  putting  up  an  awning  at  the  shop 
adjoining,  when  the  wind  suddenly  raised  one  end  of  it  This 
might  haTe  been  the  cause  of  their  starting,  but  it  was  still  fbr  the 
Jury  to  consider  whether  it  was  not  necessary  to  guard  against 
such  accidents  to  horses,  which  might  be  qnlet  in  the  country  but 
requiring  more  care  in  the  town. 

The  Tcrdict  was  generally  for  the  defendants.  On  the  plea  of 
not  guilty  is  the  Tcrdiot  oontraxy  to  law  and  eridenee  t  As  the 
case  went  to  the  jury  it  is  a  question  whether  they  should  not  haTe 
found  for  the  plaintiff  on  this  plea.  I  left  it  for  the  JU17  to  say  if 
the  cause  of  the  horses  starting  might  not  hare  been  the  sodden 
flappiog  of  the  awning  which  was  being  put  up,  and  whether  it 
was  not  neoessazy  to  guard  against  sn^  accidents  happening  to 
horses,  which  might  be  quiet  enough  ordinarily,  but  requiring 
more  care  in  the  town.  (IlUd^a  t.  Goodifttn,  6  0.  ft  P.,  190.)  If 
the  li^ury  resulted  from  circumstances  oTcr  which  defendants  had 
no  control,  they  are  not  answerable.  Wokeham  t.  Robmwn^  X 
Bing.,  218,  cited  for  the  defendants,  admitted  the  rule  laid  down 
in  Oibbotur,  Pepper,  1  Ld.  Raym.  p.  88, which  is  ac^st  defendants 
in  this  case,  as  the  accident  was  occasioned  by  the  default  of  the 
defendant,  he  being  in  charge  at  the*  time,  and  not  managing  hb 
horsiBS  properly. 

No  doubt  the  queetion  of  negligence  is  one  strictly  within  tbe 
nrorince  of  the  Jury,  but  what  fhcts  may  be  oonmdered  by  tbe  Jury 
in  determining  tiie  ne^igence  is  a  question  of  law.  Oibbatu  t. 
Pepper  is  not  autbori^  to  show  that  if  the  horse  had  been  left 
unfastened  that  the  (bfendant  would  hare  been  relicTcJ  from  the 
risk  of  any  damages  irhlch  ndghtbe  done  if  frightened  by  the  dap 
of  thunder,  for  he  would  not  be  without  blame.  In  this  case  the 
starting  of  the  horses  may  faaTs  been  attributed  by  the  jury  to  the 
sudden  Happing  of  the  awning  by  the  wind,  and  may  haTC  consid- 
ered that  the  defendant  was  thereby  relicTed  from  blame,  but  they 
should  haTe  been  directed  that  the  deftndante  were  not  thereby 
reliered  firom  blame  for  not  tying  or  fastening  their  horses  where 
they  left  them,  for  w^cn  they.  left  them  they  saw  the  risk  of  all 
mischief  which  might  follow,  CTen  though  it  might  reenitfrem  the 
aet  of  a  third  party. 

As  to  the  grounds  of  misdirection  the  Jury  were  not  directed  an 
requested,  because  the  act  oomplained  of  was.  not  wilftil*  The 
damage  complained  of  was  in  consequence  of  defendant's  alleged 
prerious  negligence.  The  Jury  were  giTen  to  understand  that  if 
tl^e  defendants  had  been  driving  they  could  haTe  STetded  the 
plaintiff^s  straetnre. 

The  case  ^tVavieM  t.  Mamn  (10  H,  ft^  W.  S46)  is  relied  on  to 
show  defendants'  liabUity.  There  it  was  held  that  altbengh  the 
aes  wae  wiengfelly  on  the  road,  the  defendant  wae  bound  to  go 
along  the  road  atetich  a  paoe  as  would  be  likely  to  prcTcnt  mischleiC 
Werethis  net  so,  a  man  might  jos^  driri^i  over  goods  in  the 
puMlo  highway,  or  over  a  man  lying  asleep  there,  or  purposely 
running  agiUnsta  carriage  going  on  the  wrong,  side  of  the  road. 
There  ordinary  care  in  driring  would  have  avetded  the  mischief. 
In  tbe  present  case  nebody  was  in  charge  at  the  time,  and  it  was 
not  the  defeadaati'  iAtention  that  the  horees  should  be  pnt  in 
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tnotion.  Admitting  thai  hones  got  off  bj  his  negligence,  thej 
eame  against  an  nnlawfol  ohstmotion,  pat  op  without  protection 
against  aoeident 

The  plaintiff  has  taken  issne  on  the  second  plea  of  each  defen- 
dant, which  admits  the  negligenoe  in  leafing  the  horses  nnfastened. 
In  considering  the  qneetion  whether  the  second  and  fourth  pleas 
were  proten  at  the  trial  I  was  of  opinion  that  the  plea  in  effect 
set  np  the  right  to  pass  along  anj  part  of  the  highway,  although 
it  may  be  unlawfully  obstruetedf  not,  howcTer,  wilfuUj  to  destroy 
such  obstruction^  but,  as  in  this  case,  when,  by  negligence,  horses 
may  haye  escaped  agidnst  the  will  of  the  owner,  they  had  a  right 
to  the  whole  roadway,  unobstructed  by  a  permanent  erectioa.  If 
that  was  a  proper  construction  to  put  on  the  second  and  fourth 
pleas,  they  were  proTcd — and,  taking  that  riew  of  them  at  the 
trial,  they  were,  in  my  opinion,  a  gMd  defenoe,  and  in  my  charge 
to  the  jury  I  so  stated  the  law.  On  consideration  of  the  eases 
eited,  and  of  the  Mixjfur  of  Colchuter  ▼.  Brook  (72  B.  839.  E.  C. 
L.  B.  88)  and  Dime*  t.  PtOey  (15  Q.  B.  276)  I  think  thU  charge 
was  wrong.  In  this  ease,  the  property  could  not  be  damaged 
wilfully  without  being  responsible  for  the  damage,  ao  the  defen- 
dants must  be  held  re^onsible  for  damage,  alibongh  occasioned 
by  his  negligenoe. 

It  is  laid  down,  as  to  nuisances  in  a  public  highway,  that  an 
individual  cannot  abate  it,  unless  it  does  him  special  injury.  If 
he  cannot  abate  it  wilftilly  he  cannot  justify  damage  to  other 
property,  a  nuisance  on  the  highway,  if  aToiding  it  he  might  have 
passed  on  with  reasonable  conTcnience.  I  think  the  second  and 
fourth  pleas  were  not  proved.  To  sustain  them  it  would  be 
necessaiy  for  the  defSradants  to  show  that  the  horses  and  waggon 
touched  the  posts  unaToidably,  and  so  caused  the  damage.  As 
there  was  no  one  in  charge  or  control  the  posts  were  not  avoided 
as  they  might  have  been,  as  there  was  plenty  of  room  to  pass 
along  the  highway.  I  think  the  pleas  in  this  case  rafficiently  bring 
in  issue  the  necessity  of  defendants'  horses  passing  over  that  part 
of  the  highway  where  the  posts  were  placed.  No  such  necessity 
appears,  as  there  was  ample  room  to  have  avoided  them. 

1  think  there  must  be  a  new  trial,  as  the  verdict  is  set  aside  on 
the  ground  of  misdirection.  Following  the  usual  course  it  will  be 
without  costs.* 


PABLIAMENTABT  ELECTION  CASES. 


Wbst  Sloui  Eliotioh. 


(Committee : — Johv  Cbawvobd,  Esq.,  M.  P.  P.,  for  East  Toronto, 
Chairman  ;  Ai.iXAiii>nB  MoKusib,  Esq.,  Bl  P.  P.,  for  Lamb- 
ton,  GnoBOB  Jacksob,  Esq.,  M.  P.  P.,  for  Orey,  Michabxi 
Habooubt,  Esq.,  M.  P.  P.,  for  Hsldimand,  and  Fbabois  Jobbs, 
Esq.,  H.  P.  P.,  for  North  Leeds  and  Qrenville.) 

H«ld,  Iflt  Ihat  tb«  AwMUiiMt  BoUii  aod  not  tlM  Yotwa*  Li«ti  an  MxMag  «poa 
Election  OommlttaM,  In  all  contested  eleetlonf,  and  that  the  Totea  of  peraona 
•ntared  nvon  audi  Ueta  who  liava  not  tha  proporty  qoalMoation  laqmrad  by 
lav  anUtUDf  thaai  to  vola»  aaj  ka  atnMk  off  tha  MMMoka  1^  Muii  ~" 


and.  That  Intha  "Uat  of  voUti  Intended  to  ba  oVJaetad  to,"  tha  aetand  bands  of 

ultfacUon  mnat  ba  clearly  and  cpeelflcaUy  aat  i>rth  and  dlattngnbhad  affalaat 

tfca  nasiaapf  tfca  votata  aawptad  to. 
SM.  That  natnialSaad  anl^feota  are  not  reqnlrad  to  proonra  eartiSeataa  of  natvnOI^ 

aatlon  in  order  to  antlila  them  to  vota.— [Qnabac,  2nd  eeaiion  ParUaBant, 

»MI  Tbbraaiy,  1868.1 

The  Petition  in  this  cms  was  pesented  by  John  Scoble,  of 
Qlenbanner,  in  the  Coun^  of  Elgin,  Esquire,  one  of  the  candi- 


•  Tha  oma  waa  again  triad  at  tlia  laat  Jnna  Oonntv  Oonrt  fitting,  and  a  vaidia 
wa  again  givan  for  tha  dalbndanta.  InJolytarmftttlowingplafaitinagalBBOTad 
fbr  nav  trial,  and  a  mla  miH  waa  granted  on  tha  girmnda  uat  soch  vardtet  waa 
aontrary  to  law  and  avidanea  and  tha  Judged  charge  la  thia,  that  vadar  tha  add 
ahaiia  tha  aegUgmea  of  tha  dafindanta  WM  pl«fai^  and  tha  vardlot  ahoald  hava 
been  ftir  tha  plalntilt  Maedonald,  Oo.  J-  la  giving  Jodgmant  aaM  (after  con*- 
nanthig  upon  /IKc^  v.  OpocheAi  (6  0  A  P.  IWX  MtMmum  v.  BUkher  (16  U.  a 
Q^  16S),  OM»om»  v.  Arnt,  and  other  enaea  bafeiaallnded  to)  «I«nnatany  that 
tha  eTideace  of  nagUgenoa  on  tha  part  of  tha  dedmdaat,  ♦ho  drova  tha  horaaa  In 
^hU  caae,  la  ao  dear  aa  to  warrant  an  lntarlbr«nce  by  the  eonrt  In  thla  eaaa,  tha 
qofaUon  of  negligence  or  no  negligeoca  admlta  of  a  good  deal  of  argnmant  and 
whiehitiapnperforthajvrytodalarmlna.  I  cannot  coom  to  the  canolnalOB  that 
tihanarapropar  gzouida  far  latKftnBiot  with  the  vwdlet  of  the  J«y*"   Ealo 


dates  at  the  General  Election  held  in  July,  1861,  alleging  that  at 
the  election  of  a  member  to  represent  the  West  Biding  of  the 
County  of  Elgin  in  the  Parliament  of  Canada,  one  George  Mac- 
beth, of  London,  Esquire,  and  the  Petitioner  were  candidates; 
that  the  sidd  George  Macbeth  was  declared  elected  by  a  majority 
of  thirteen  votes ;  that  said  minority  was  only  ecrforabie,  inasmuch 
as  the  votes  of  divers  persons  were  received  and  recorded  in  &vor 
of  said  George  Macbeth  who  had  not  the  necessary  qualifications 
in  respect  of  property,  separate  interest  in  partnership  or  joint 
property,  subjects  of  Her  Migestj,  &c.— (See  Petition  in  Journals, 
Ijegislative  Assembly,  1862.)  The  sitUng  member,  after  sa 
unsuccessful  attempt  to  contest  the  validity  of  the  rem^nixanoe, 
and  to  compel  the  petitioner  to  prove  his  qualification  to  be  re- 
turned as  a  member,  answered  the  petttion,  alleging  bad  votes  in 
favor  of  the  petitioner. 

The  peUtion  was  presented  in  March,  1862»«and  in  Jane  of  the 
same  year  was  referred  to  a  select  committee. 

Upon  the  petition  being  read,  the  sitting  member  filed  a  prelini- 
inary  answer,  which  was  overruled,  and  he  then  asked  for  time  to 
file  his  lists  of  ol^ected  votes  owing  to  their  non-receipt  from  his 
agent  The  Committee  required  him  to  file  an  affidavit  aooount- 
ing  for  the  delay,  which  he  accordingly  did,  and  annexed  to  it  the 
foUowing  telegram : 

«  St.  Thoxab,  6th  June,  1862. 

"  To  G.  Macbeth,  Quebec: — Fowler  promises  list  to-morrow ;  I 
expect  Munro's  also  from  Aldboro,  and  Dunwiohlist  ataaase  tune; 
will  forward  at  once. 

"  (Signed)  C.  C.  ABBOTT." 

Upon  reading  tha  affidavit  and  extraets,  the  Comasittee  directed 
the  listo  of  both  parties  to  be  filed  in  the  offioe  of  tha  elerk  of  the 
Contested  Eleotiona,  on  or  befora  the  1st  July,  1862. 

On  the  ra^aasembliag  of  Pariiameat,  in  February,  1868,  the 
Committee  met  on  the  18th«  and  prooeeded  with  the  eaae  ontil  the 
28rd  Febmary,  when  their  report  was  preaented. 

During  the  session  of  1862  but  little  wag  done,  except  the 
appointment  of  the  Committee. 

Hodgim  (of  the  Upper  Canada  bar),  for  the  petltionar,  eostend- 
ed  that  by  the  several  sub-seotions  of  s.  4,  EleoUon  Aot,  cap.  6, 
Con.  Stats.,  Canada,  the  quaiifioatloBs  of  electors  were  determin- 
ed ;  that  by  sec  61,  the  votes  of  unqualified  persons  were  dedarsd 
null  and  void ;  that  in  thia  ease,  tha  votes  of  persoiu  not  pomess 
ed  of  the  requisite  property  qualification  (^00  asssoosd  valne, 
or  $20  yearly  assessed  value)  liad  been  received  in  favor  of  the 
sitting  member ;  also  the  votes  of  persons  deseribed  aa  partners, 
joint  tenants,  Ac.,  who  had  not  established  their  right  to  their 
separate  part  or  share  in  such  joint  propefty  befora  the  Court  of 
Revision  or  County  Judge,  as  required  in  sub-section  8  of  seetioa 
4  of  said  Act.  That  the  validity  of  all  such  votes  must  be  deter- 
mbed  by  the  Assessment,  Roll  as  provided  by  aub-seotion  6  of 
section  6  of  the  Election  Act 

Irtim  (of  the  Lower  Canada  bar)  argued  that  the  Coamittee 
were  bound  by  the  voters'  lists,  ^d  that  the  votes  of  iJl  anteved 
there  could  not  be  questioned  as  to  proper^  quaiificatiMi  or  other- 
wise. 

The  Committee,  after  deliberation,  sust^ed  the  petitioner's 
argument,  and  ordered  that  the  votes  of  all  persons  who,  aooord- 
ing  to  the  assessment  rolls,  had  not  the  requisite  property  qusJifi- 
cadon  should  be  struck  off  the  poll-books.  Ui^der  this  reaolution 
the  petitioner  straok  oif  66  names  from  the  votes  in  fiavor  of  tha 
sitting  member. 

The  petitioner  being  now  in  a  mijorify  of  62,  called  upon  the 
sitting  member  to  prove  a  majority  in  his  favor ;  and  the  sitting 
member  under  the  same  resolution  struck  off  81  from  the  Totea 
in  favor  of  the  petitioner. 

Irvin*^  for  the  sitting  member,  then  oifered  to  proceed  with  that 
portion  of  his  list  entitled  *'  List  of  persons  irregularly  and  im* 
properly  assessed— >names  not  given  in  full— oonseqnently  ineli- 
gible and  objected  to  by  Mr.  Macbeth,"  and.  to  show  that  the 
persons  so  objected  to  were  similar  to  those  described  in  Mr. 
8coble*s  list  In.  class  IIL,  **  as  partners,  joint  tenants*  tenanta  In 
common,  &c. 

lIodgin$^  tor  the  petitioner,  opposed  the  application.    An  offsr 

had  been  made  at  the  opening  of  the  case  to  withdraw  the  pati- 

I  tioner's  oUss  IIL  if  tha  ritting  v^ember  would  withdraw  thiSi  but 
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the  offer  wu  refaMd.  The  petitioner's  liita  had  been  prepared  in 
Moordance  with  precedents,  and  he  had  set  forth  his  objection  to 
this  olass  of  Totes  thus  :  **  These  Toters  are  objected  to  *  on  the 
ground  that  the  parties  so  represented  as  Toting  in  faTor  of  the 
said  George  Macbeth  at  said  election  were,  before  and  at  the 
time  of  their  so  TOting,  entered  npon  the  Assessment  Rolls  of 
th*  Townships  forming  the  West  Riding  of  the  Gonnty  of  Elgin 
as  partners  in  bnsiness,  Joint  tenants,  or  tenants  in  common,  or 
par  indivis,  and  were  assessed  jointly  with  one  or  more  oUier 
persons  or  owners,  tenants  or  occupants  of  real  property,  bnt 
the  Talne  of  whose  share  or  interest  bad  not  been  determined, 
and  was  not  sufficient  to  entitle  them  or  any  of  them  to  Tote  or  be 
entered  upon  the  list  of  Toters  in  respect  of  the  property  for 
•  which  they  were  jointly  rated ;  and  because  they  had  not  pre- 
irionsly  established  their  right  to  Tote  at  said  election,  or  their 
right  to  their  part  or  share  in  said  real  property  before  the  Conrt 
of  Reyision  or  County  Judge,  according  to  the  proTisions  of  the 
election  and  assessment  laws,  so  as  to  entitle  tiiem  to  be  entered 
on  the  Assessment  Rolls  and  Voters'  Lbts  as  by  law  required, 
and  because  they  were  not  in  any  manner  entitled  to  vote  at  said 
election."  He  mted  Warren,  p.  277, 824,  and  Erdtfarih  r.  Farter^ 
4  C.  B.  9  ;  and  WoolUtt  t.  JDavitf  4  G.  B.  115. 

Irvine^  in  reply,  contended  the  list  was  sufficient,  inasmuch  as  it 
appeared  from  the  names  given  in  that  the  parties  were  joint  owners. 

The  Committee  then  deliberated  for  sereral  days,  when  the 
learned  chairman  deliTered  the  following  judgment,  which  was 
unanimously  concurred  in  by  the  Committee  : — 

Ths  Chaibmah. — The  list  of  voters  intended  to  be  objected  to 
by  the  sitting  member  has  unquestionably  not  been  prepared  with 
that  oare  and  accuracy  which  the  petitioner's  list  exhibits :  but 
notwithstanding  this  the  Committee  haTC  up  to  the  present  time 
been  able  to  do  substintial  justice  without  giving  effect  to  techni- 
cal objections;  and  I  must  say  that  I  am  not  disposed  to  give 
effect  to  such  oljeotions  unless  I  find  the  law  regulating  the  pro- 
ceedings of  election  committees  in  this  respect,  as  construed  and 
expounded  by  able  text  writers  and  by  legal  authority  in  analo- 
gous cases,  to  be  clear  upon  the  point.  It  would  certelnly  have 
beea  an  easy  matter  for  the  party  preparing  the  sitting  member's 
list  to  have  introduced  into  the  heading  of  this  class  the  oljections 
that  are  now  raised  to  the  legality  of  such  votes,  vis. :  that  the 
voters  are  not  qualified  by  reason  of  the  parties  being  assessed  as 
joint  tenants  or  partners  only,  and  th6  interest  of  the  p*rty  voting 
in  the  joint  estate  has  not  been  defined  and  his  name  entered 
separately  in  the  assessment  rolL  The  heading  of  this  class  of 
objections  appears  to  me  vague  and  uncertain,  and  unless  we  im- 
port into  it  words  of  explanation  I  do  not  see  that  we  can  make 
out  precisely  what  is  meant.  To  assess  two  or  more  persons 
jointly  cannot  be  said  to  be  an  irregular  or  improper  assessment. 
It  is  Uie  usual  and  proper  course  followed  by  assessors  and  is  not 
open  to  any  objection  that  I  can  perceive.  To  have  the  interest 
of  joint  tenants  or  partners  in  the  joint  estate  defined  and  entered 
on  the  assessment  roll,  for  the  purpose  of  qualifying  such  persons 
to  vote,  is  another  matter. 

I  refer  to  the  proceedings  of  this  Committee  in  scrutinising 
votes  objected  to  on  both  sides  to  shew  that  in  our  judgment  the 
names  of  voters  need  not  be  given  in  Aill,  and  the  contraction  of 
of  a  Christian  name  does  not  of  itself  render  the  Toter  ineligible. 
No  reference  whatever  is  made  in  the  whole  lift  to  joint  tenants  or 
partners,  nor  any  objection  made  to  votes  on  the  ground  that  joint 
tenants  or  partners  voted  on  the  jmnt  estate  without  having  their 
interest  defined  and  entered  on  the  assessment  roll,  are  at  liberty 
now  to  supply  omissions  or  import  into  this  document  language  to 
define  its  meaning.  The  law  as  construed  by  those  who  have 
given  to  questions  of  this  kind  the  most  careful  attention,  and  who 
have  considered  and  written  upon  it,  without  reference  to  party  pre- 
judice and  party  feeling,  appears  to  me  to  be  clear  upon  the  point ; 
and  if  we  are  to  be  guided  in  our  proceedings  by  authority  and 
precedent  we  are  bound  to  give  effect  to  the  technical  objection 
and  refuse  to  go  into  any  scrutiny  of  these  votes.  To  support 
this  view  of  the  case  I  cannot  do  better  than  quote  from  Warren's 
Law  and  Practice  of  Electica  Committees.  He  says:  **  The  Mist 
of  voters  intended  to  be  objected  to,'  is  a  document  of  equal  im- 
portance with  the  petition,  and  requires  great  care  in  the  prepara- 
tion of  it    The  fundamental  statutory  requisite  as  to  the  character 


of  it  is  that  in  the  said  lists  must  be  given  the  several  heads  of 
objections,  distinguishing  the  same  against  the  list  of  Toters  except* 
ed  to."  After  stating  what  are  aubstantially  the  provisions  of  the 
Election  Petitions  Act,  Mr.  Warren  proceeds  as  follows :  '*  It  is 
neceesaiy,  therefore,  for  a  petitioner  first  to  consider  whether  • 
proposed  objection  be  a  valid  one  In  point  of  law,  and  whether  in 
point  of  fact  it  can  be  sustained  by  evidence.  Secondly,  to  specify 
and  distinguish  it  against  the  voter's  name  on  the  list.  In  these 
requisites  are  involved  cozrectnesa  of  the  name  and  description  of 
the  voter,  and  especially  in  respect  of  his  number  on  the  Register^ 
together  with  a  printed  and  precise  statsment  of  the  ob^tion 
intended  to  be  insisted  on.  This  is  for  the  purpose  of  at  once 
guiding  the  Committee  and  of  enabling  the  opponent  to  meet  the 
case  fhirly  and  fully,  and  deprive  him  of  any  pretence  for  alleg- 
ing that  he  has  been  resisted  by  a  vague  defection  or  erroneona 
statement ;  one,  moreover,  which  ssay  have  been,  perhaps,  design- 
edly such.  It  is  better  to  be  over*scrupalously  precise  than 
hasardously  compendious,  for  it  is  a  logic  often  strenuously  urged 
in  committees  that  it  is  hard  for  a  voter  to  be  disfranchised  on  tech- 
nical grounds  not  brought  forward  with  technical  sufficiency,  and  if 
there  be  any  leaning  it  ought  surely  to  be  in  favor  of  the  franohiae. 
Were  committees  to  be  lax  in  enforcing  accuracy  in  these  oases, 
they  would  fritter  away  the  great  and  benefieial  provisions  of  the 
statute,  open  the  wide  door  to  fhiud,  and  offer  a  premium  on 
negligence."  Apply  the  language  used  by  the  distinguiahed 
writer  whom  I  have  quoted  to  the  esse  before  us,  and  in  my  judg- 
ment it  disposes  of  the  question  and  sustains  the  technical  objection 
which  has  been  made.  All  text  writers  on  the  subject  concur  in 
this  view  of  the  practice.  There  are  also  cases  which  have  been 
decided  by  the  Court  of  Common  Pleas  in  England'  bearing  strong- 
ly in  favor  of  this  objection,  the  force  of  which  sustained  and 
eupported  aa  it  has  been  by  such  authority  I  have  felt  myself 
unable  to  redst  On  behalf  of  the  aitting  member  no  case  has 
been  cited  by  his  counsel  In  fsTor  of  the  argument  he  addressed 
to  us  when  endeavoring  to  uphold  the  snfficieacy  of  this  heading ; 
and  from  the  careful  consideration  which  he  has  given  to  Us 
client's  case,  I  am  persuaded  that  could  euch  a  caee  have  been 
found  he  would  not  huTc  overlooked  it  The  objection  that  part- 
ners or  joint  ovrners  of  property  cannot  vote  unless  their  Interest 
in  the  joint  estate  be  defined  on  the  assessment  .rollp— although 
qualified  in  all  other  respects— I  regard  as  a  technical  otjection, 
and  we  are  I  think  not  called  upon  to  disfranchise  voters  on  tech- 
nical grounds  not  brought  forward  with  technical  sufficiency. 
For  these  reasons  I  feel  myself  compelled  to  uphold  the  djeetion 
of  the  oounael  for  the  petitioner. 

The  petitioner  then  withdrew  his  list  of  ofejected  votes  under 
this  head. 

The  sitting  member  then  offered  to  strike  off  certain  votes  in 
favor  of  the  petitioner,  on  the  ground  that  the  said  voters  **  bad 
not  obtained  certificates  of  naturalisation."  The  Committee 
resoWed  that  such  was  not  a  valid  otgection.  He  then  appUed  for 
a  Commission  to  show  that  the  petitioner  was  ineligible,  and  that 
a  voter  had  been  intimidated  by  the  petitioner  or  his  agents,  and 
that  intimidation  would,  under  the  Election  Act,  disentitle  the 
petitioner  to  the  seat  Oa  reading  the  28  Victoria,  cap.  17. 
the  Corrupt  Practices  Prevention  Act,  the  Committee  determined 
the  point  against  the  sitting  member.  This  exhausted  the  sitting 
memtwr's  list,  and  the  petitioner  f  John  Sooble,  Esq.,)  being  in  a 
msjority,  was  declared  duly  eleotea  and  took  his  seat  aocordiogly. 


IRISH    REPORTS. 


(AtNR  Mc  «*  Law  Timn/*) 
*  HUOHIS   V.    MUSEAT. 

YThw  901  action  had  baen  brought  by  ao  attoniay  for  a  aiun  of  881^  balaooa  of 
nntazod  ooata,  mora  than  twoiTo  montba  altar  tha  dallTory  of  tba  bill  tharaof^ 
and  it  appanrad  that  bafora  nctloa  brought,  tha  attornej  had  olbrad  to  tska  a 
sanaofioi.,  in  AiU: 

1IM»  that  it  waa  a  propar  caaa  iv  •  raftaaoea  Ibr  taxntioQ,  and  Iha  apadaldieini- 
atanoea  wara  iofldant,  nndar  tha  13  4  IS  Yict  o.  88.  a.  2. 

O^Driteoll,  on  behalf  of  the  defendant,  moved  that  the  proceed- 
ings in  the  action  be  stayed,  and  for  a  reference  to  taxation  of  the 
bill  of  costs,  the  subject  of  the  action,  the  defendant  offering  to 
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lodg«  the  money.  Th»  eoeCs  were  ineorred,  and  th«  bHi  doly 
delivered,  vpmmrdi^  of  lwelT«  monthe  prior  to  tbe  oommenoeiieiit 
ef  tike  eelioB ;  bal  it  appeared  from  Ihe  affldavit  of  the  defendant, 
that  prior  to  the  beingiBf  of  th»  aetion,  the  plaintiff  had  oihred  te 
take  401.  in  Ml  oi  the  amoiiBt  elaimed,  and  liad  aftenrarda  eerved 
hie  aomaione  and  plaint  fcr  the  fnU  haAaaee,  vis.,  681.  The 
aftdavil  alao  relied  on  the  ill-bealth  e#  tha  defcndant,  and  bin  ab- 
aenoe  on  thai aeeemtlboai  town;  bm^tUawaaoontvadleledby  the 
plaintiifa  nftdaeH,  httt  the  effer  to  eettia  Ibr  the  dtW.  waa  net 
denied. 

Lttmlw,  Q.  O.  (wUh  him  MeKminm),  enbmitted  that  do  speoiai 
elMnmatanoee  were  durwn,  snAeient  to  juatiiy  an  order  under  the 
etatnte  1%  9c  1%  Yio  e.  66.  B*  Bmma^  2  Dea.  M.  ft  Q.  869 ; 
B$  WMiektr^  18  M.  ft>  W.  640,  were  ehed.  Thegr  alB»  nrced  that, 
if  thaorder  ehonld  be  made,  it  ehonid  provide  that  the  pUdntiff 
alioaltf  hate  tiie  ooeta  of  tnatien  and  theeeetaef  themotion,  even 
tlioiigh  mere  than  ene^zth  ehonld  be  talMn  off. 

MoxAMAX.  C.  J.— The  mora  etreametanee  of  the  atlomegr  here 
effierin|E»  J"*^  before  he  bronght'hleaotioa,  to  take  a  mm  of  401.  in 
fall,  of  a  enm  of  9SL  and  then  bringing  hie  aetion  for  the  latter 
enm,  ia,  in  my  jadgment,  amply  anAoieat  «<  epeeiai  eironmetanee" 
to  bring  the  eaee  withfta  tlie  etatnte^  Let  farther  proeeedinge  be 
atayed ;  the  defendant  te  bring  in  and  lodge  the  enm  of  68<.  within 
a  week ;  nfev  the  bill  of  ooets  to  taxation ;  and  reeevre  the  ooeta 
of  tasalioa  and  of  Ue  motion  for  the  eonrt. 

■^—  ■     I  sssst 

GENERAL    CORRESPONDENOE. 

Abieimd(ng  dubtorB — Ijond  only — Divirion  CourU — CasiM. 
To  TBI  Bditom  or  thi  Law  Joubma]» 

St.  Thooftaa,  23rd  NoTomber,  1863« 

I>BA&  Sna,— I  take  the  Hbarty  of  asking  yonr  viawa  on  the 
following  eaae. 

B.  owns  a  TaUiabla  farm  in  the  county  of  Elgin,  bat  no 
ehattet  property  of  any  dMoription.  Ha  nbaoonda  to  the 
United  Stntea,  baring  flret  let  hia  farm  for  three  years,  being 
paid  the  rent  for  the  whole  term  in  advanoe.  He  leayee 
▼ariona  oreditora  behind,  to  wliem  he  ia  indebted  in  enma 
from  f40  to  |90,  none  aa  mnoh  aa  $100. 

Hare  tbe  creditors  any  remedy  in  the  Dirision  Conrta? 
(See  Form  of  Attachment,  page  180  Gensol.  Stat.  U.  0. ;  alao 
aeotion  199,  page  182,  same  statute.) 

•  It  doea  not  appear  to  me  that  a  creditor  can  make  the  affi^ 
darit  necesaary  to  take  out  an  attachment  where  lands  only, 
and  not  goods,  are  left  behind  the  abeconding  debtor. 

Ia  not  the  only  remedy  through  the  County  and  Superior 
CoortB? 

If  80,  ooald  the  Clerk  tax  County  Couzi  costs  t  9t  could  the 
Judge  properly  grant  a  oertiflcate  for  costs  f 

Your  answer  through  tlie  Xoto  Jowmal  will  much  oblige. 

Tours  respectAally,  H. 


[It  does  not  appear  to  us  that  upon  the  facts  stated  by  our 
correspondent  a  Diyisioo  Court  would  hsTC  power  to  issue  an 
attachment  « 

It  would  howeter,  we  apprehend,  under  sec  4  of  Con.  Stat 
V,  C,  cap.  25,  be  within  the  jurisdictiou  of  the  County  Court 
to  do  so.  ^ 

If  attachment  were  issued  from  tbe  County  Court,  though 
the  amount  be  under  $100,  we  should  think  that  the  Judge 
would,  under  tbe  circumstanoes,  certify  for  Gouuty  Court 
eosu.— Soe.  L.  J.] 


Stmymg  moofnd  adyan  iitt  ootU  offinl  paid. 
To  TUB  EniTons  or  tn  Law  Joubval. 

OnmsHBir, — I  beKere  It  is  the  established  praettee  fbr  the 
court  to  stay  a  second  action  of  ^ectpient  between  tlie  same 
partiee,  tiU  the  costs  of  the  ftrst  asa  paid*  But  I  have  some 
doubts  as  te  whether  this  pMOtlee  is  applicable  to  actions 
other  tiian  ejectment  If  not  too  much  trouble,  I  should  like 
to  know  if  in  an  action  for  slander,  wiieve  plaintiff  (•  worth- 
less man.)  aocrpts  a  nonauit,  and  afterwards  bringa  a  aeeond 
action  for  tbe  same  slander  without  paying  the  costs  of  the 
fiist^  bis  proceedings  can  be  staye4  till  the  coats  of  the  fint 
ana  paid  f    Your  opiaion  will  greatly  oblige 

Yours;  Ac.,       Am  Old  Subscubbs. 

Kingstoq.  Not.  27, 1863. 


[Where  a  second  action  is  oppressire  and  Tcxatious,  the 
court  has  a  diacretionary  power  to  stay  it  till  the  coats  of  the 
irat  actioq  be  paid.  But  it  doea  not  neeeesarily  follow  that 
because  a  plaintiff  fhited  in  his  first  aetion,  his  seoond  most 
be  oppressire.  The  circumstances  under  which  he  fiuled  in 
the  first  action  must  be  known  to  the  court  on  an  application 
to  stay  the  second  action.  If  the  first  action  were  withdrawa 
firom  the  jury  on  tbe  ere  of  a  verdict  for  defendant,  and  plain- 
tiff be  wholly  unable  to  pay  costs,  the  court  no  doubt  would 
stay  the  seoond  aetion  ( See  iVoiiss  ▼.  XonMt.  8  L.T.N.S.  314). 
it  is  impossible,  howerer,  to  lay  down  n  rule  which  will  apply 
to  all  cases.  The  application  is  one  to  the  discredon  of  the 
courti  and  each  case  must  depend  on  its  own  peculiar  ctreum- 
stancee  (lb.).  The  application,  howerer,  to  be  anoeeapfa^ 
must  be  made  with  reasonable  promptitude  (25.)- — ^Eim.I<- J«I 


ONTHLY     REPERTORY 


COMMON  LAW. 


Q.  B,  Baxlbt  and  ormcas  y.  EowAaDS. 

3iU  9/eaeh4mgt'  Ooimdgraikm  -'Aeoommodaimm    RmmBah 

Defondant.  being  indebted  in  a  certain  amount,  gare  his  creditor 
aooeptaooee  for  a  large  amount,  which  the  cremtor  endorsed  to 
thhru  parties  for  their  aooommodation,  and  they  endorsed  them  to 
the  plaintiff 'b  for  Tslue.  One  of  them  was  dini<monred  and  twice 
renewed,  and  while  the  last  renewal  was  in  the  plaintiff's  handi, 
they  were  parties  to  a  deed  of  arraagemeat  with  their  endoraen, 
in  which  they  covexiaated,  not  t-o  sue  any  of  the  other  parties  on 
bills  upon  which,  aa  between  Buch  parties  and  their  endorsers,  sndi 
parties  would  not  be  liable.  Preyiously  to  the  last  renewal,  the 
defendant  had  paid  the  bills  to  the  amount  he  owed  the  drawer, 
and  the  plaintifli  then  sued  upon  the  last  renewal  of  the  bilL 

JKrfd,  that  Ae  question  was,  not  whether  there  was  Talue  for  the 
original  aocepiaaoe,  but  whether  it  was  a  bill  on  which,  as  between 
the  endorsers  and  the  plidntlib,  the  endorsers  would  be  liable. 


as. 


PiNARD  y.  Klogxhan. 


^  nehamge^Fi>rmam  Mb— Drawn  in'*m^' 


•ffrtt 


*  Where  a  foreign  bill  is  drawn  in  sets  in  the  usual  way,  and  the 
first  *'  set"  is  lost  by  the  holder,  he  cannot  sue  a  prior  endorser, 
who  neither  endorsed  to  him,  nor  has  the  otiier  sets  in  his  posses- 
sion, although  he  may  be  entitled  to  recover  them  from  any  party 
who  has  possession  of  them,  and 

SmMe,  that  any  remedy  he  may  hare,  if  any,  is  agidnst  hia  own 
inunediate  eaderser. 
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EX. 


Cains  and  ANomnt  ▼.  Coulson. 


Id  BuppQrt  of  a  plea  of  paytaeot  it  was  proved^  that  tha  plaintiff's 
attoroey  wrote  to  the  defendantp  requestiDg  the  remittakioe  of  a 
debt,  and  ISa.  4d.»  for  the  attorney's  oosta.  The  defendast  sent  a 
banker's  draft  for  the  aoloiint  of  the  debt^  hoi  tdok  no  netiee  of  his 
attorney's  ehavgea.  The  attoroey  k^t  the  drisfU  1%e  jnry  found 
a  yerdict  for  the  defendant  on  the  plea^ 

BM,  that  the  eyidence  was  sufficient  to  snpport  the  jileab 


Morgan  y.  Boult  and  anothxe. 


aB. 

Awtrd-^Arifiiration^'Vfi^rB    JSUgtion  6y  laf—AiDard  agreed  to  in 

^  abitnetoffmt  itrbindaT, 

Where  the  umpire  and  one  of  the  vbltrators,  in  the  absence  of 
the  other  (without  any  default  on  his  P^rt)  arrived  at  a  decision, 
though  they  informed  him  of  it,  and  afforded  him  an  opportunity 
of  objecting  thereto,  before  finally  and  formally  maVing.  their 
award. 

Heldy  that  it  was  badl 

Although  the  election  of  an  umoire  by  lot,  may  not  be  neces- 
sarily bad,  where  the  arbitrators  haye  previously  agreed,  that 
either  of  two  parties  proposed,  are  fit  ana  proper  persons  for  the 
office;  yet  this  must  be  made  out  plahdy  and  clearly,  or  the 
ordinary  rule  will  be  adhered  to. 


BE 


Q.B. 


BmoBAM  y.  GonBBTT. 


£X. 


TnoRFX  y.  Thobpk. 

Devise— ii^AtA^s  of  tettat&r^t  ifatiM. 

Udder  a  deyise  of  an  estate,  after  the  death  of  a  tedtaiov  or  df  a 
tenant  for  Ufb  to  testator^s  riij-ht^ietm  of  his  name,  if  any  sueh  there 
be,  ■  pwaoti  not  rlglit>hslr  at  the  time  of  tkse  death  of  the  testatet 
or  tenant  for  life  cannot  t4ke,  but  thd  ettai)«  In  deAndt  of  a  right* 
heir  of  tile  testator^s  name  wiU  then  vest  in  the  right  heif. 


Datixs  and  Anothcb  y.  Jones. 


EX. 

SiU  cf  $ale — TfUtrphader — Appctrtni  owturik^h^AeHuU  idhtrj — 

VonHmued  poMeMwn  of  granior. 

Where  there  is  an  assignment.  With  actual  deliveYy,  and  yisfble 
change  of  ownership  ana  possession,  the  Bill  of  Sales  Act  does  not 
apply,  and  although  tome  portion  of  the  assignor's  family  remain 
on  the  premises,  that  is  only  Hyidence  on  the  question  of  possession, 
which  IS  for  the  jury. 


Ouaranie$ — Taking  aeeurUyfrom  debtor — Discharge  of  iuretg. 

The  defendsnt  haying  given  to  the  plidntiff  a  oontinninf  guaran- 
tee for  goods,  to  be  supplied  on*  a  credit  of  two  mon&s,  and  m 
liability  haying  aeemed  thereon,  the^  {dainiiff,  the  ereditor,  took 
from  the  debtor  (without  tha  iHrivity  of  the  defendant)  a  legal 
mortgage  of  oertain  propsrty  as  eeenrity,  not  only  for  the  ohid  then 
dae.  Dot  for  any  forther  oums  which  might  boeooae  doe  on  th» 
guarantee,  with  a  covenant  by  the  debtor,  to  pay  the  same  withlA 
six  monUis  after  they  shoula  have  so  become  due.  In  a»  aetio» 
brouffht  to  recover  swns  which  became  doe  anbseqoantly— 

nSd,  that  the  subsequent  anpplies  were  noder  a  new  oontnMst, 
on  an  extended  credit,  and  that  the  defendant  as  safety,  w»sBOt 
liable.  

Q.  B.  Bm  y.  PaAB^a. 

Perfutg— InS^fment — JufUdidHon'-Ju^^mnei^  (n  C^ofuntg  Court-^ 
Judgment  tummoM — Amencknent  of-^Efftd  of  adding  hii$band^0 
nitme. 

A  woman  having  obtained  jodgBient  agaJaat  the  defendant,  in  a 
County  C!onrt,  married,  and  afterwards,  in  her  maiden  name^  took 
out  a  judgment  summons  against  him  in  another  district,  which  on 
the  hearing,  the  judge  amended  by  inserting  her  husband's  name, 
and  the  defendant  was  then  sworn  and  examined,  and  was  aftert* 
wards  in^oted  and  convicted  for  psijury  at  that  hearing. 

Held,  that  he  was  imprc^erly  eonvieted,  as  he  had  Men  sworn 
in  a  cause  in  which  there  was  no  judgment,  and  in  which  the  Gountj. 
Court  judge  had  no  jurisdiction. 


EX. 


Heluwku.  v.  Hstwood. 


Sherijf-^&eeuiUm-^BxtorHoii^-^I^^uetaion  money^Valuation. 

It  is  extortion  for  a  batUff  on  a  jff.  /a.  to  charge  costs  of  a  second 
man  in  poesession,  and  of  a  valuation  of  the  goods. 

BX.  In  as  AH  A«ob«st. 

Attorney — Practice — Irregtdaritg — Oriminal  imputaiione — Form  of 

On  an  affidavit  imputing  criminal  conduct  to  an  attorney,  the 
form  of  the  rule  in  the  first  instance  is  to  show  cause  why  he  should 
not  be  struck  off  the  rolls,  or  be  sni^Muded  from  practice  for  so  long 
a  time,  as  the  court  shall  think  fit 


EX. 


HOWARTH  V.  BeOWN. 


Where  the  defendant,  after  pleading  by  leave  of  a  jq.dg«»  "^th- 
drawB  his  plea,  and  pleads  a  matter  of  defence  arising  idterwards, 
And  the  plaintiff  confesses  such  plea,  the  plaintiff  is  entitled  under 
the  22nd  and  2drd  rules  of  pleading,  Hil.  7, 1868,  to  his  costs  up  to 
the  time  of  plea(fine  such  plea,  although  it  is  neither  pleaded  to- 

Sither  with  pleas  of  defence  arising  before  the  commencement  of 
e  action,  nor  contains  say  allegatfon  that  the  matter  of  defence 
arose  after  the  last  pleading. 


C.  P.  Cbahbees  v.  Millxe  and  othxes. 

A  eheqoe  payable  to  bearer,  was  presented  for  p^ment  at  • 
bank.  The  cashier  plaeed  the  monSjr  on  the  counter  a^d  went  away. 
The  bearer  commenced  connting  the  Bstoney,  and  while  so  doing  the 
cashier  returned,  and  said  the  money  eoald  not  be  paid.  Th# 
bearer  refused  to  refund  the  money.  It  was  thereupon  taken  from 
him.    In  an  action  ibr  aasanlt  and  trespass,  it  was 

Meid,  that  the  property  in  the  money  passed  at  the  time  tha 
cashier  placed  the  money  on  the  ooonter,  and  therefore  an  action 
would  he. 

Q.  B.  Watkinb  and  anotdee  v.  Fioo,  Executoe. 

iVomtMory  note — PaigeMe  on  demand  ■  JfawonamfKm  on  hack  of  the 
noie^£xtending  time  for  paymenlt-^Sjfeet  of-'^StaMe  of  Lmitck- 
tioni, 

A  promissory  note  was  g^en  more  than  six  years  before  aetion, 
with  a  memorandmn  indorsed  on  the  back,  by  the  payees,  to  the 
efibct  that  they  undertook,  that  no  demand  should  l>e  made  for 
payment  daring  the  Hfe  of  the  vukm.  An  aetion  being  broi^ghty 
within  six  years  after  the  death  of  the  maker,  egnhut  Ua  exeoator, 
he  pleaded  the  Statute  of  limitations. 

JUeid,  that  the  plaintiff's  were  entitled  to  recover,  if  not  upon  the 
note  Itself,  at  all  events,  on  a  special  court  setting  forth  the  effect 
of  the  arrangement. 


EX.  F&SBNo  V.  Flbhino. 

J}evtsO'~~Latent  omHguitg — AdmieeibiKty  of  paroi  evidiKte, 

On  a  devise  to  the  testator's  eon  for  life,  and  at  his  death  to 
descend  to  the  testator's  grandson  Henry,  it  appearing  that  there 
were  two  grandsons  of  that  name,  parol  evidence  was  neld  admia- 
sable  to  show  which  of  them  the  testator  meant. 


EX. 


Walkee  v.  Oldino. 


Inierpleadcr  order^Sale  undir^IMiH^  of  execution  ertdUor, 

Where  goods  have  been  wrongfully  seized  under  a  JL  fa,,  and 
are  afterwards  sold  under  an  iuterpleader  order,  the  execution 
creditor  is  not  liable  for  any  loss  that  may  accrue  by  such  sale,  or 
by  any  proceedings  subsequent  to  the  interpleader  order. 
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CHANCERY. 


V.  C.  S. 


ClaKR  Y.  MAOnfTOfB. 

Maozktosh  y.  Claekb. 


Vendor  and  pur^oMr'^JiiMreprmemiaiitm—Caveai  mnpior» 

If  there  be  ftn  jthing  in  the  nature  or  otroamitanoes  of  the 
repreeentatlons  miule  by  aYendor,  calculated  to  excite  sospleion,  or 
to  require  ezplanation  or  iuYeetiffationp  the  purchaser  it  oonnd  to 
be  on  hie  gnard,  and  most  bear  Uie  ooneeqaenoe  of  any  negligence 
OB  hie  own  piut. 

If  the  purchaser,  not  satisfied  with  the  representation,  proceeds 
to  iuYeetigate  and  inquire  for  himself  and  nas  a  fair  opportunity 
of  testing  the  accuracy  of  what  the  seller  has  represented,  he  must 
abide  by  the  consequences.  C.  adYcrtised  a  brewery  and  ieasehoM 
property  for  sale,  and  M.  with  a  Yiew  to  purchasing  the  same,  Yidted 
the  brewery,  saw  the  books,  signed  an  sgreement  to  purchase, 
accepted  the  title,  and  paid  part  of  the  purchase  money.  Sttbse> 
quentiy,  on  taking  further  adYice,  he  rerused  to  complete  on  the 
eround  of  misrepresentation.  PrcYiously  to  the  agreement,  con- 
flicting statements  of  the  Yalue  had  been  made. 

Sdd,  that  the  statements  were  sudi  as  to  put  the  the  purdiaser 
on  inquiry,  and  spedfie  performance  was  decreed. 


V.  C.  W. 


Rb  Eea  AssosAiroa  Soqzjett. 

WlLUAMS  CaSB. 

Anohoe  Comtant's  Case, 


Mad  itoek  wmpanf — Anudrnm^atioinr^Objeet  and  teojae  of  eompany^-^ 
Aequimemee — CroJ^lort  repreoentoHvo—  CoUt, 

Although  an  amalgamation  and  purchase  of  the  business  and 
Babilities  of  one  joint  stock  company  by  another  established  for 
similar  purposes  may  be  uiira  vtim,  as  a  transaction  not  within  the 
general  scope  and  purpose  of  the  business  of  such  a  company,  and 
unauthorised  by  the  deed  of  settiement ;  there  may  haYC  oeen  such 
an  amount  of  subsequent  aoouiescenoe  as  to  render  the  attempted 
amalgamation,  though  iuYalid  in  its  inception,  bin^ng  as  between 
the  two  companies. 

Obserrations  upon  the  creditors  representatiYe  and  Ids  costs  of 
appearance. 


M,B. 


Clabkx  y.  Maltas. 


PraeNeo—^Taxaiion-^OotU  behoom  partif  and  party — Bxjenteo  of 
witnenei  mmanoned  hut  not  ezamhud — Attendance  of  county  eolicUor 
'^Skortkandwritef^M  notte    Snrolmeni  ^decree. 

Where  the  costs  of  a  suit  were  ordered  to  be  paid  by  the  defendant 
as  between  party  and  party,  they  were  held  to  include  the  expenses 
incurred  by  the  plaintiflf,  u  bringing  up  the  defendants  witnesses 
to  be  cross-exammed  in  court,  when  their  attendance  was  reasonably 
necessary,  notwithstanding  they  were  not  cross-examined,  and  slso 
the  expense  of  the  shorthand-writer's  notes  of  the  cYidence  giYoa 
in  court,  ti^n  at  the  suggestion  of  the  iudge ;  but  ther  were  hM 
not  to  include  the  expenses  of  the  attendance  in  town  of  the  county 
solicitor,  for  the  purpose  of  superintendioff  the  cross-examination, 
in  court,  of  the  plaintiff's  witnesses,  nor  the  costs  of  the  enrolment 
of  the  decree  by  the  plaintiff, 


L.C. 


Thomas  y.  Joust, 


Power — /Survkforehip — General  equUahU  powers-Appointment  by 
married  woman — General  device^  Will  act  {I  Vic.  c^  26)  ss.  8, 
24,27. 

A  general  equitable  power  of  appointment  OYer  real  estate,  was 
glYcn  to  the  surYiYor  of  A  and  B. 

A,  who  was  a  married  woman  (with  testamentary  capacity  under 
her  setUement)  by  her  will  made  in  1688,  in  the  lifetime  of  B,  who 
afterwards  died  in  A's  lifetime,  made  a  general  dcYise  of  her  real 
estate. 

Held,  that  the  mieral  dcYlse  by  A,  was  to  be  taken  as  if  executed 
immediately  before  her  death,  and  was  a  good  execution  of  the 
power  giYcn  to  the  surYiYor  of  A  and  B. 

The  effect  of  the  will's  act  ss.  8,  24,  27,  on  such  a  derise  by  a 
married  woman,  considered. 


V.  0.  8. 


Waexxb  y.  Smra. 


Partnierekip^Diineion  of  proJU^^Parol 

Where  two  persons  carrying  on  bnrineas  together,  and  one  csrry^ 
ing  on  business  alone,  acreed  by  parol  to  join  in  a  particular 
adYenture  which  was  earned  out  by  contracts,  in  whidi  they  were 
described  as  of  their  respectiYC  houses  cf  business. 

Hdd^  that  in  the  absence  of  any  stipulations  or  CYidenee  of  desli^ 
to  the4K>ntrary,  that  the  three  indiYiduals  were  entiUed  to  partici- 
pate equally  in  the  profits. 


V,  C.  W. 


KllteHT  Y.  COBT, 

jTraeace    aeeurwyjor 


A  defendant  before  moYing  that  the  pUdntlff  be  ordered  to  sirs 
security  for  costs,  is  bound  to  make  inquiries  of  the  plaintiff't 
solicitor,  as  to  the  plaintiff's  address,  a  refusal  by  the  solicitor  to 
giYC  such  information,  beiog  a  matarial  reason  for  inducing  tbe 
court  to  make  the  order. 

An  accidental  mistake  in  the  address  giYcn  by  the  pl^ntiff,  with- 
out any  intention  to  mislead,  will  not  entitie  a  defendant  to  aecority 
for  costs,  especially  where  the  plaintiff  has  a  fixed  place  of  residence 
which  xnight  haYO  been  obtuned  from  the  solicitor  upon  inquiry. 


M.B. 


Laxoastke  y.  Elos. 


Deed  of  arrangement  wUk  ereditore — Admienon  hy 
to  execute  deed — Evidence  before  executioin — H^iei 
after  execution    Buit  to  compel  paymenJ^^Code, 

Although  trustees  of  a  creditor's  deed  may  refiise  to  allow  snjr 
ereditor  to  execute  the  deed  until  he  has  produced  satiafeetory  en- 
denoe  of  the  existence  of  his  debt,  yet,  after  they  haYe  permitted  a 
creditor  to  execute,  they  cannot  refuse  to  pay  him  his  ehmre  in  ths 
diYidends,  except  upon  grounds  such  as  iraud  or  forgery,  which 
would  be  sufficient  to  justify  them  in  coming  to  this  court  to  hsTS 
the  name  of  such  erecutor  expunged  firom  the  list  of  creditors  exe- 
cuting the  deed. 

In  a  suit  by  a  creditor  who  had  been  allowed  to  exeeota  a  credi- 
tor's deed  against  the  trustees,  to  hsYc  the  trusts  d  such  deed  ctr- 
ried  out,  the  trustees  haYing,  as  the  court  thought,  without  sufii- 
cient  reason,  refused  to  allow  him  to  participate  in  the  diYidendi 
declared  in  respect  of  the  estate,  the  court  made  the  trustees  pay 
so  much  of  the  costs  of  the  suit  as  had  been  occasioned  by  their 
haYibg  contested  the  plaintiff's  right  as  a  creditor. 


L.  C.  Talbot  y.  STAMiroBTB. 

JBipsffanl  hmr — ConHngent  rewereionary  intereet — Inadequate  price. 

This  was  an  ^peal  from  a  dedsion  of  Vice-Chancellor  Wood. 
The  object  of  the  suit  was  to  set  aside  a  sale  by  the  plaintiff  of  lus 
rsYersionary  intereet  in  certain  real  estates,  on  the  ground  of  inad- 
equacy of  price.  The  Vice-chancellor  held  that  the  sale  must  be 
set  aside.  The  defendant,  whose  intsrest  it  was  to  uphold  the  caK 
appealed.  


V.  C.  K. 


Blakb  y.  Fbtbbs. 


Wm-^Conetructumr^Woite^Fully  eetaied-^Tlmber  leatekoldt 

Dilapidakone, 

A.,  testator,  by  his  irill  dcYises  fV'eehold,  leasehold,  and  copy- 
hold property  to  his  rister  E,  absolutely,  on  condition  that  she 
dispose  of  it  by  deed,  will,  or  otherwise,  and  a  doYise  of  the 
property  in  default  of  due  disposition  to  J.  W.  P.,  with  an  execu- 
ctttory  aevise  oyer  in  a  certain  eyent,  with  a  restriction  upon  cutting 
timber,  except  for  necessary  repairs.  K,  by  her  wUl,  disposee  <x 
the  property  in  question,  with  other  property,  and  gives  certain 
portions  t6  J.  W.  P.,  with  a  like  devise  oyer,  and  a  like  restriction 
against  cutting  timber,  and  also  a  proyiso  that  he  shall  keep  the 
leasehold  property  fuUy  estated  with  three  Uycs.  J.  W.  P.  remains 
in  possession  for  twenty-eight  years,  and  commits  yarious  acts  of 
waste  by  cutting  larse  quantities  of  timber,  suffering  the  buildings 
to  become  dilapidatMl,  and  omitting  to  renew  leases.  On  bill  filed 
by  the  person  taking  under  the  executory  deyise  oyer. 
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Hdd,  ih«t  J.  W.  P.*s  estate  was  liable  for  the  timber  cat,  beyond 
what  was  necessary  for  repairs,  sod  also  for  omittiBg  to  renew  the 
leases,  bnt  not  for  the  permissiye  waste,  and  inquiries  as  to  portions 
of  the  bnildiQgs  sUeged  to  hsTe  been  taken  away,  ana  as  to 
whether  the  property  could  be  kept  folly  estated. 


If*  B« 


Sharp  t.  Lxacb. 


Vijhmiary  MtUemenl^  Undue  mjhunee — Unmarried  wmum^^Caned- 
laUtm — Burden  of  proof —Sale  of  revereionr—Inadequacjf  of  prioe 
— Jjopee  of  tim&^JSelakonihip  beiueen  thepartiet, 

A  -voluntary  settlement,  executed  by  a  lady  nqder  the  influence 
of  her  brother,  she  having  no  independent  professional  advice,  by 
which,  the  property  was  settled  upon  herself  for  life,  remainder  to 
her  ohildiea,  and»  in  defimlt  of  issae,  upon  her  brother  end  his 
fsmily,  set  sslde  at  the  instance  of  the  lady  sad  a  husband  with 
whom  she  afterwards  intermarried. 

The  Court  considered  that  independently  of  the  relation  in  which 
the  parties  stood  to  each  other,  the  contracts  of  the  deed  threw  the 
buroeii  of  proof  upon  the  defendant  to  prove  its  fairness. 

A  purchase  by  tne  other  brother  of  a  reversionary  interest  of  his 
sister  at  an  undervalue,  set  aside  i^r  the  lapse  of  upwards  of  ten 
years,  the  Court  considering  that  the  U^ms  of  time  which  would 
have  been  most  material  if  the  transaction  had  been  among  stran- 
gers, was  not  a  bar  to  relief  in  consequence  of  the  influence  exer- 
cised by  the  brother  over  the  sister,  which  did  not  cesse  till  about 
two  yean  befiw^  bill  filed. 


GOBLZNO  V.  GOSLXNO. 


M.IL 

WiU^Cweh'ueUot^-^Beqtmi  of  reeidue—lhrud  of  referenee    Bemoir 

-taeenUory  truet. 


The  testator,  by  his  will,  directed  certidn  estates  to  be  purchased 
by  his  trustees,  and  the  trusts  thereof,  in  a  cisrtain  event,  were 
declared  to  lie  to  his  nephew  A.  for  life ;  reoudnder  to  his  first 
and  other  sons  in  tail  male;  remidnder  to  the  younger  brothers  of 
such  nephew  successively  for  life ;  remainder  to  £eir  respective 
first  ana  other  sons  in  tul  male ;  remainder  to  the  testator's  brother 
for  life ;  remainder  to  his  fijrst  and  otl^r  sons  in  tail  male;  remain- 
ders over. 

Hie  testator  then  bequeathed  his  residuary  personal  estate  to  his 
trustees,  upon  trust,  to  mvest  and  hold  the  same  upon  the  same 
trusts  as  were  declared  of  the  estates  to  be  purchased,  or  as  near 
thereto  as  tiie  rules  of  law  and  equity  would  permit.  Tlien  follow- 
ed the  following  proviso: — ^"Provided,  nevertheless,  and  I  hereby 
declare,  that  the  said  aociiinnlati<Mis  and  personal  estate  shall  not, 
nor  shall  any  part  thereof,  vest  absolutely  in  any  tenant  in. tail, 
unless  sach  person  shall  attain  the  age  of  twenty-one  years."  Tiiere 
was  no  trust  to  invest  and  aooumulate  the  intermediate  inoomc 

Hdd,  that  the  proviso  was  an  integral  part  of  the  ffilt  of  the 
residuary  personal  estate,  and  was  not  simply  a  supera&ed  limita- 
tion, inconsistent  with  the  previous  absolute  g^,  and  that  as  the 
trusts  under  it  were  not  limited  to  take  effect  within  twenty-one 
years  after  the  testator's  death,  the  whole  £dft  was  void. 

A  trust  to  invest  property  and  hold  Uie  same  upon  the  same 
trusts  as  are  previously  declared  ci  other  property  directed  to  be 
pnrcjiased,  so  fsr  as  the  rules  of  kw  and  eqmty  wiU  pennit,  is  not 
sn  executory  trusk 
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being," 

E.  C*,  by  two  deeds  of  settlement  of  even  date,  limits  lands  to 
himself  for  life,  with  reminder  to  his  eldest  son,  B.  E.  C,  for  life, 
with  remainder  to  R.  £.  C.'s  sons  in  tail  male,  with  like  liraitations 
in  succession  to  his  second,  third,  and  every  other  of  his  (E.  C.'s) 
sons  and  their  issue  in  tail  male.  There  is  then  a  limitation  of  the 
D.  estate  for  1,000  years  to  trustees  to  raise  jSl8,000  for  portions 
for  youiuB^  ddldren,  the  words  being  ^'upon  trust  for  all  and  every 
the  chiloren  of  R.  E.  C.  then  bom  and  hereafter  to  be  bom  other 
and  besides  an  eldest  or  only  sen,  for  the  time  being  entitled  utader 
the  indenture,  ^c,  to  the  estates  thereby  settled  in  possession  dr 


remainder  immediately  expectant  on  the  decease  of  E.  C.  and  R. 
E.  C."  The  eldest  son  of  R.  E.  C.  having  died,  his  fifth  son 
became  his  eldest  son,  and  the  question  arose  between  the  younger 
children  and  the  representatives  of  the  deceased  eldest  son  of  R. 
E.  C.  whether  such  representatives  were  excluded  under  the  words 
of  tiie  clause. 

Held,  that  words  applied  not  to  a  single  individual,  but  to  more 
than  one,  and  not  to  a  sing^  period,  bnt  to  a  succesnon  of  periods, 
and  that  therefore  the  representatives  of  the  eldept  son  of  R.  £.  0. 
were  excluded. 


RE  VI  EW8. 

A  Hakdt  Book  or  thb  Law  or  Dower,*  with  Statutes, 
FoBMS,  Pleadings,  &€.  By  W.  6.  Draper,  Barrister-at- 
Law.    Toronto :  W.  C.  Chewett  &  Co.,  King-street  East 

The  law  of  Dower  is  of  more  importance  in  Upper  Canada 
than  in  England ;  for  in  England  the  husband  inay  and  gene- 
rally does  destroy  his  wife's  risht  to  dower  by  a  deolaratioa 
to  that  effect,  with  or  withont  her  oononrrenee.  So  fiir  from 
this  bein^  the  ease  in  Upper  Canada,  the  right  of  the  widow 
to  dower  is  strietly  preserved,  and  the  remedies  to  enforce  it 
faAve  of  late  been  tSuulitated. 

The  want,  therefore,  of  a  handy  book  on  the  law  of  dower 
was  a  want  whioh  we  oonld  not  expect  to  be  supplied  bj  a 
writer  in  the  mother  ooontry.  It  has,  however,  been  snpphed, 
and  well  supplied,  by  Mr.  Draper,  in  the  small  volume  that  ia 
now  before  us. 

The  volume  eontains  only  140  pages,  and  yel,  so  far  as  we 
can  ascertain,  omita  nothing  that  is  really  pertinent  to  a  work 
of  the  kind.  The  references  to  Upper  Canadian  statntee  and 
Upper  Canadian  decisions  are  numerous.  The  work  is  in  fact 
thoroughly  Upper  Canadian  in  its  purpose,  and  ehoald  recMve 
a  thorough  Upper  Canadian  support. 

The  main  body  of  the  work  is  divided  into  twelve  chapters. 
These  are  headed  «'  Dower,"  "  Marriage,"  ''  Seisin,"  '*  Death 
of  the  husband,"  "  Of  what  estate  a  woman  is  dowable," 
"  How  dower  may  be  barred  or  defeated,"  *'  The  measure  of 
damagee  on  dower,"  "  Of  assignment  of  dower,"  '*  Practice 
on  Dower,"  «*  Costs."  Then  follow  several  useful  Forms, 
Rules  of  Court,  Statutes,  and  an  article  from  this  journal  on 
the  Ac%  for  the  better  Assignment  of  Dower.  The  whole  is 
preeeded  by  an  ample  and  well  arranged  Index,  and  a  Table 
of  Cases.    Mo  less  than  125  cases  are  noted. 

We  are  much  pleased  with  the  practical  stjrle  of  the 
author,  and  we  are  no  less  pleased  with  the  mechanical  execu- 
tion of  the  work  by  its  publishers.  The  book  itself  is  credit- 
able to  Canada,  and  we  hope  the  day  is  near  at  hand  when 
such  works  can  be  siud  in  Canada  to  be  not  only  hoqorable 
but  profitable  to  the  authors.  The  circulation  hitherto  of  law 
boou  has  been  anything  but  encouraging.  With  the  steady 
and  continued  increase  of  the  number  of  the  profession,  there 
must  be  a  corresponding  increase  in  the  number  of  those  who 
purchase  law  books. 

We  do  not  imigine  tiiat  the  prefix  of  "  handy''  (so  common 
of  late)  will  give  to  a  law  book  in  Upper  Canada  any  circula- 
tion beyond  Uie  limits  of  the  profession.  Attempts  to  convert 
law  books  into  light  literature  for  use  on  railways  and  steam- 
boats, have  not  ^n  successful.  Those  who  want  amusement 
consult  books  of  a  different  dass.  Those  who  need  informa- 
tion on  questions  of  law,  if  not  themselves  lawyers,  find  it  to 
their  advantage  to  take  the  advice  of  those  who  are  competent 
to  give  it. 

We  can  safelv  recommend  Mr.  Draper's  work  on  the  law 
of  dower  to  the  patronage  of  the  profession  in  Upper 
Canada.  It  is  well  written,  well  arranged,  and  weU  got  up. 
The  price  is  $3.  We  have  tested  the  work,  and  can  with 
confidence  say  that  it  is  reliable.  -It  is  desifped  to  supply 
a  want  long  felt,  and  is  equal  to  its  design.  We  con- 
gratulate its   author  upon  having  so  creditably  acquitted 
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jbioMwlf,  aod  ba?iog  prodooed  »  work  thai  will  provtof  reftl 
flarrioe  to  the  ptofoMion  to  which  he  btloogs. 


Xax  Law  MAoXaiNX  and  Jjaw  Bktixw.    London:  Batter- 
worths,  7  Fieet^treet 

Hie  nomhar  fat  Novcoibar  U  raoeived*  Its  aontenta  are, 
1,  *'  The  Rif^ts,  Disabilities  and  Usi^sas  of  the  Anoiost  Sog- 
lisb  Peaaantvy  ;''£,*'  Indefeaaibili^.of  Title ; "  3,  '*  Crimi- 
nal Procedure ; "  if  "On  the  Economical  effects  of  the  Patent 
Laiws;^'  6,  '*^0n  Ameriean  Seceaeton  and  State  fl^ts;'' 
6,  "  Gifts  in  Eqaity ; "  7,  *'  International  Law ; "  S,  *'  On 
Lopl  Procedare;'^  9,  <' Bankrupt  Law  of  Scotland ;''  10, 
"Extract  from  -Lord  Brougham's  Letter  to  the  Eavl  of 
Radnor."  The  first  is  a  continuation  of  a  series  of  papers  of 
much  interest  to  the  curious.  The  second  deals  with  a  sub- 
ject of  jmat  adrantage  in  theory,  but  most  difficult  in  prac- 
tice. Tne  third  advocates  sereral  reforms  in  the  administra- 
^on  of  orimiiial  justice,  including  the  appointment  of  conntr 
Crown  attornejs*-«  step  which  we  in  Canada  took  in  185 1, 
and  which  we  naTO  ainoe  had  no  cause  to  regret.  The  fourth 
is  a  valaable  paper,  read  at  Edinburgh  on  the  9th  October 
last,  before  4ha  Nadonal  Jtasociation  for  the  Promotion  «f 
Social  Science,  by  W.  Hawes.  The  fifth  is  a  letter  from  Jadge 
Bedfield  of  the  united  States,  combattinff  many  axguments 
contained  in  a  recent  article  of  the  Law  Magasine  in  faTor  of 
the  ri^t  of  secession.  The  sixth  is  an  elwotate  and  really 
valuable- paper,  on  the  subject  of  gifts  in  equity,  or  rather  tfao 
application  of  the  rule  that  equity  will  give  no  assistance  to 
a  volunteer  in  the  case  of  an  incomplete  or  imperfect  gift. 
The  seventh  is  a  letter  from  the  Hon.  Wm.  Beanh  Lawrenoe, 
of  the  United  States,  which  was  intended  to  be  read  at  the 
meetiog  of  the  National  Association  for  the  Promotion  of 
'Social  Science,  in  .Edinburgh,  but  through  some  accident  did 
not  reach  the  hands  of  the  Secretaiy  ttll  the  meeting  had 
closed.  The  eighth  is  a  paper  which  was  read  before 'the 
Association  by  Robert  Staart»  Esa.,  barrister-at-law.  The 
ninth  is  a  paper  which  was  read  before  the  same  Association 
by  James  'McClelland,  Esq.,  Preeident  of  the  Institute  of 
Accountants  and  Actuaries,  in  Scotland.  The  tenth  is  an 
extract  from  Lord  Brougham's  annual  letter  to  the  Earlef 
Radnor,  wherein  the  veteran  law  reformer  laments  the  death 
of  Lord  Lyndhorst,  and  shows  to  what  a  great  degree  be  was 
indebted  to  .Hie  deceased  fi>r  important  brw  reforms  that  he 
carried.  The  number  is  replete  with  good  reading  from 
talented  pens.  We  recommend  all  who  take  an  interest  in 
things  beyond  the  mere  routine  of  the  pTofeesion,'to  become 
subscribers  to  this  most  useftil  and  most  able  magasine. 


Tbm  WxsTHiKSTSE  BcTijiw,   Now  Tork :  Leopard^  Scott  fn.  Co. 

The  number  for  October  is  received.  The  titles  of  the  dif- 
ferent articles  are  sufficiently  indicative  of  the  contents 
These  are,  '*  The  French  Conquest  of  JUexico ; "  *'  Romala ;" 
''Miracles;''  "Gervinus  on  Shakspearei^  '«The  TMaty  of 
Vienna ;  *'  "  Wit  and  Humour ; "  *' The  Critical  Character ; " 
<*yieter  Hugo;"  "JAaokay's  Tubingen  School.^'  We  have 
read  the  paper  on  "Wit  and  Humour/'  and  grMtiy  admira 
the  train  of  philosophic  tiiooght  whioh  pervades  it.  Tha  lover 
of  philosophy  will  also  find  moeh  to  admire  in  theai^de  on 
'« Critical  Character." 


Thx  Edinbubgh  RxviBW.    New  Tork :  Leonard,  Scott.lb  Qq. 

The  number  for  October  of  this  standard  Review  is  also 
•received.  The  contents  are,  *'  Queensland ; "  '*  Qregorovius- 
Medieoeval  Rome ; "  *'  Cadastral  Survey  of  Great  Britain ; " 
**  Macknight's  Life  of  Bolenbroke ;''  **  Austin  on  Jurispru- 
dence;" "The  Royal  Academy ; "  ''Chinchona  Cultivation 
in  India ; "  <*  PhiUunore's  Reigo  of  George  IIL  ; "  *'  Tara,  a 
Mahratta  Rule;"  ''The  Colonial  Episcopate."    The  latter 


oovers  ground  recently  occupied  by  us,  when  we  ^aenssed  ^e 
validity  of  commissions  appointing  Ushops  in  thia  colony. 
The  writer  points  out  the  difference  between  the  English 
Church  in  England  and  the  English  Church  in  the  Colonise. 
In  England  it  is  the  church  of  the  state,  supported  by  tiie 
state ;  in  the  colonies  it  is  a  voluntazy  association  (tf  Chris- 
tians of  a  particular  denomination,  baring  no  greater  legal 
rights  than  those  enjoyed  by  'Other  denominaUons.  Ind^d 
the  writer  goes  farther  than  we  conceived  it  neceesavy  to  go. 
He  argues  Siat  the  act  of  the  Jmperial  Government  in  consti- 
tuting bishopries  of  .the  English  Church  in  a  colony,  in  no 
manner  diff  r-i  from  the.  aot&Iha  Roman  aeei&>teeaatlf  par} 
ceiling  out  England  into  tstfitorial  diooeaes  an  aot  wlwm  at 
the  time  excitM  mnnh  comment  in  the  .mother  .country.  He 
shows,  however,  that  English  bishope  in  the  cokmiea  have 
no  more  coercive  powen  than  Roman  Catholio  bishops  in 
England,  or  ^nglicfin  bishops  in  -Scolland ;  and  the  sooner  the 
Church  of  England  realises  its  tri^e  position  in  the  colonies, 
the  better  vrilT  ita  members  work,  and  the  better  will  it  be 
supported. 

Thb  LoiiDoir  Qjjjkvmn^  Rstuw.     Now  Yot^:  Leonard, 
^SooU&Go. 

The  number  fqr  Optober  of  this  standard  Review  is  also 
received.  The  flrst  paper  in  it  is  a  very  leemed  and  interest- 
ing essay  on  the  Progress  of  Engineering  Seienee.  The 
second  paper  does  honor  to  the  memory  or  the  talented  but 
unfortunate  Thomas  Hood.  It  is  9aid  l^  the  reriewer  that  in 
spite  of  poverty  and  pain.  Hood  shed  on  the  world  such  a 
smile  of  fan  and  ftuaey  as  will  be  a  merry  memory  forever. 
The  third  is  a  learned  diseertation  on  the  much  vexed  ques- 
question  of  the  antiqui^  of  man,  acioording  to  the  evidences 
of  geology.  ThcTemaining  papers  are  headed  "Co-operative 
Stances;"  "J^^n;"  •*AntitPapal  Movement  in  Italy;" 
'< Frond'a  Queen  Elisabeth ;"  '"^The Chntehof  En^and and 
her  Bishops." 

00017*8  Labt'b  Book.— ^We  acknowledge  the  reompt  of  the 
December  number  of  this  popnlar.megasine.  It. has  now  been 
in  existence. for  more  Uian  >l>urty-three  years,  and  during  all 
thsit  .period  has  been  under  the  poptrolof  the  present  j^nb- 
lieh^.  Qis  cpnnecti|(^n  .w^th  the  m^gi^ine  ha^  reaulted  in  a 
yearly  increi|ise.of  s»bsor^l>ers,.sp  that. at  preset  we  believe 
It  has  the  kiigeaimen^hAy.listof  any  manaine  pnUished  in 
the  United  Sti^tes. .  The .  number  now  before,  ns  opens  with  a  • 
brilliantiEashion  plate,  containing  aewifignnes,  among  which 
are  a  dress  for  a  bride  and  dresaes  fo^  taridesmaido.  7ha  ofeesl 
engrayings  are,  ''The  Daily Govemess^"  '*l)alling  Ohriatmas 
Stories,'^  "Jovenile  Amusements,"  "Tobth,"  and  ''Old 
Age."  Besides  these  are  **  An  Opera  Hood,"  printed  in 
colors,  ^  A  Skating  Frame,"  and  otner  tiling  mort  suiuble 
for  the  present  season.  The  annual  subscription  ^r  one  copy 
is  only'lS,  fi^r  two  copies  $5,  and  for  three  copies  |7. 
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APPOINTMENTS    TO    OFFICE,    IbC. 

THOMAS  f .  Mo^VAN^oT  ik^  Town  of  Ootefoh,;iiM^  MJ>^to  1m  Amoda^ 
(>)rtmarforth0t}iilt»dOotuit>MerHaronaad~Briio«.    (OMiitM  Oot  SI,  ISSa) 

.  OOUNTT  CBOWN  ATTOJUnrT. 

DONALD  VRAaiB,  oftbe  Twnx  of  Perth,  Bi^^BarM«MiiUw,  IoIm  Qomtr 
Crovn  Attorney  Ibr  Hie XTnlteA  OotiotlM  of  Luunc.ittA  1t«ii*Mr,  ^i  tte  room  of 
Panto  itoaM>rtl%  Utati^  Buptkmi^   (QtfitMd  dcLiSl^  ISSB.) 

l^OtABUS  FOBUO. 

WnUAM  HAim;n)N  JQN|».  of  PrMootU  Sfq^  JteRl4ffSiA-Uw,  to  1m  « 
^otar J  PuWe  for  Upper  Ganada.    (Oasettad  Oct  81,  iSls:) 

TO  CORRS9PON  DENTS. 

«  H.**-^  As  Ou>  8i»soBiniL*'-'^4Mw  <*0«fftl4 
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